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SUBJECT INDEX. 


Administration -of Evacuee Property 
- ` Acet G1 of 1950) . 
——S, 7 — See Resettlement of Displaced 
Persons (Land Acquisition) Act (1948),.S. 4 
(Jul) -290 A 
-—$, 1@ (2) (0) — See Ibid, 5. 11. 
(May) 181 A 


.——Ss. il, 10 :(2). (0) — Wakf property — 


Mutawallis and some beneficiaries migrat- 
ing to Pakistan — Custodian has no right 
to sell such property - (May) 181 A 


Administrative Law  - 
See Constitution of India, Art. 226 
(May) 167 C 


_ Arbitration Act (10 of 1940) 
-——S. 2 (a) — See also Ibid, S. 37 (4) 
l i (May) 164 
——S, 2 (a) — Failure to make 
payment even after notice of demand — 
Other party keeping silence -—- He should 
be presumed to be differing with claimant 


— It is difference within meaning of S. 2 (a) ` 


(Feb) 55 B 


——S. 2 (a) — Arbitration agreement — 
Dispute — Whether exists ——.-Determination 
of "a - (Mar) 78 B 
——S, 2 (a). — Arbitration agreement — 
Incorporation by reference to another instru- 
ment (Apr) 122 
——§S.2 (a) — Arbitration agreement — 
What constitutes (Oct) 444 B 


——S. 8 — See Ibid, S. 39 (Jun) 227 
os, 13 — See also Civil P, C. (1908), Sec- 
tion 34 (1) ; ~ (Aug) 332 A 
~——S. 13 — Contract to pay in foreign cur- 
rency — Rate of exchange prescribed in 
agreement —- Award stating aGjustment of 
amount paid earlier — Effect (May) 184 A 
——S. 13 — Award in terms of foreign ecur- 
rency — Rate of exchange — Should be that 


prevailed on the date of award and not that 


on the date award was made rule 


(May) 184 C 

—-—Ss. 14, 17, 30 — Judgment in terms of 
award — Award filed in Court — Notices 

- issued — Party. liable for payment remain- 


ing absent — No application under S. 20 to 
set aside award before Court — Effect 


(Feb) 55 A 


——Ss. 14, 29 — Civil P. Œ. (1808), S.. 34 (1) 
Proviso — Post-decretal interest on award 
— Grant of — S. 29 of the Act applies — 
Rate of interest is discretionary with the 


court (Aug) 332 B 
-———§. 15 — See Ibid, S. 30 (Jul) 275 C 
——S. 16 (1) (e) — “Error on face of award” - 
‘—— Meaning Í (Jul) 275 B 
——S. 17 — See Ibid, S, 14- (Feb) 55 A 
——S. 20 — See also 

(1) Ibid, S.-37 (4) (May) 164 


(2) Civil P. C. (1908), S. 20 (c) 
(3) Civil P. C. (1908), O. 6, R. 17 (May) 179 
(4) Contract Act (1872), S. 128 (Aug) 357 
——Ss, 20, 30 — Arbitration through inter- 
vention of coart — Arbitrator cannot en- 
large scope of reference (Jan) 44 C 
——Ss. 20 and 30 — Arbitration through 
intervention of Court — Award in excess of 


(Apr) 157 


. jurisdiction — Party is not precluded from 


objecting even if it took part in proceedings 
Be (Jan) 44 D 


promised . 


would not make the award invalid 


‘mom, 33 — See 


- Arbitration Act (contd.) 


——-§, 20 — Application to file an agreement 
in Court — Final decision .on question of 
jurisdiction rests with law Courts and not 
with arbitrator . ` : . (Mar) 93 
——S, 20 — Contract ‘with Government ‘— 
Arbitration clause — Dispute between Con- 
tractor and Govt, as to a claim — Applica- 


‘tion by Contractor under S, 20 — Article 137 
of Limitation Act, whether applies 


: l (Mar) 103 A 
——S§, 20 — Jurisdiction under — Scope ; 

: : . (Mar) 103 B 
——S, 20, Sch. 1, R. 1 — Saving of arbitra- 
tion clause — Power to appoint sole arbi- 


_ trator vested with petitioner — Dispute fall- 


ing within arbitration clause — Agreement . 
directed -to be filed in Court (Apr) 166 
——§. 29 — See f - 
(1) Ibid, 5.. 14 . + (Aug) 332 B. 
(2) Civil: P. C. (1998), S. 34 (1) 
A n (Aug) 332 A 
——S. 30 .— See also - so 
(1) Ibid, S. 14 l (Feb) 55 A 


(2) Ibid, S. 20 (Jan) 44 C, D 
———5S. 30 — Non-speaking awards cannot be 
assailed on ground of no evidence 

j ; pa (Jan) 44 A 
—-—-§. 30 — Award cannot be set aside 
simply. because -arbitrator - awards "overdue 


interest” E (Jan) 44 B 
—-—S. 30 — Non-speaking award — It is 
anachronistic —. Case for requiring arbitra- 


tor in India to give reasons -for his award, 
made out l (Apr) 155 B 
——S, 30 — Court kas no power to go be- 
yond award (May) 184 B 
...-§. 30 — Misconduct of arbitrator — His 
erroneous decision on fact or law is no mis- 
conduct (Jun) 267 B 
——Ss, 30, 33 — Award — Setting aside of 
— Court when can look inte the terms of 
contract. AIR 1979 NOC 168 (Delhi), Revers- 
ed... _' (July 275 A 
—--—Ss, 30, 15 — Award — Setting aside of 
— Court cannot amend the award 
l . (Jul) 275 C 
——S,. 30 — Setting aside of award — Prin- 
ciples ~ indicated — ° “Misconduct”, what, 


amounts to — Arbitration clause providing 


for giving. of reasons — Sufficiency of rea- . 
sons — Powers of Court (Aug) 365 
——S, 30 — Setting aside of award — 
Powers of Court — Arbitrator passing 
speaking award — Court cannot re-examine 
reasons as Court of appeal reviewing their 
reasonableness © : ' (Oct) 425 A 
——S, 30 — “Is otherwise invalid” — Con- 
tract between A and B for -supply of. bricks 
—— Arbitrator awarding lump sum amount 
to A with regard to certain claims — It 


(Oct) 425 B 


(1) Ibid, S. 30 (Jul) 275 A 

(2) Ibid, S. 39 (Jun) 227 
——Ss,.37 (4), 2 (a) and 20 — Limitation Act 
(1963), Art. 137 — Building eontract with 
Government — Arbitration clause to the 
effect that demand for arbitration would be 
barred: if not made within 90 days of inti- 
mation of final bill by Government — Even 
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Arbitration Act (contd.) 

after such intimation amounts withheld and 
payments made — Arbitration clause is valid 
— Limitation for demand for arbitration 
would run from last payment — Court and 
not arbitrator can decide whether demand 
was barred — Court can interfere under 
S. 37 (4) and extend time. 1980 Rajdhani 
LR 312, Dissent (May) 164 
——5s. 39, 33 and 8 — Application for sup- 


plying vacancy of Umpire — No evidence 
showing existence of arbitration agreement 
— Dismissal of application — Appeal not 
maintainable (Jun) 227 


——S. 39 (1) (iv) — Order refusing to file an 
arbitration agreement =- Is appealable in 


view of S. 39 (1) (iv) (Oct) 444 A 
——S. 41 — See Contract Act (9 of 1372), 
S. 124 (Mar) 78 A 
——S. 46 — See. Co-operative Societies — 


Bombay Co-operative Societies Act (1925), 


S. 54 (Aug) 335 B (FB) 
——Sch. 1, R. 1 — See Ibid, S. 20 
(Apr) 160 
=—— Sch. II — See Contract Act (1872), Sec- 
tion 124 (Mar) 78 A 
Army Act (46 of 1950) 
——S. 71 — See Ibid, S. 164 (2) 
(May) 191 A 
——S, 125 — Discretion — Must be exercis- 
ed judicially (May) 191 B 
——S. 185 — Power to compel person to 
produce document (May) 191 D 


——-Ss. 164 (2) and 71 — Petitioner tried by 
court-martial for civil offence of theft and 
found guilty — Revisional authority’s finding 
holding accused not guilty — If can be nega- 
tived (May) 191 A 


Army Rules (1954) 
——Rr. 58 (1), (2) (a) and 59 (b) — Trial be- 
fore court-martial — Right of accused to 
examine himself as his witness (May) 191 C 
= 59 (b) — See Ibid, R. 58 (1) (2) (a) 


(May) 191 C 

Banking 
——Guarantee — Bank Guarantee — See 
Contract Act (1872), S. 126 (Aug) 357 


———Performance Guarantee — See Contract 
Act (1872), S. 124 (Mar) 78 


Bombay Co-operative Societies Act 
(1 of 1925) 
See under Co-operative Societies. 


Civil Procedure Code (5 of 1908) 


——5. 11 and O. 23, R, 1 (4) — Execution 
proceedings — In previous suit for injunc- 
tion by objector, contentions raised similar 
to objections not decided — Objections when 
not barred by principles of res judicata — 


O. 23, R. 1 (4) — Applicability (Dec) 588 
——S. 20 — See Trade and Merchandise 
Marks Act (1958), S. 78 (Jun) 230 B 


——S, 20 (c) — Petition under 5. 20 of Ar- 
bitration Act for reference to arbitrator ~~ 
Territorial jurisdiction of Court — Determi- 
nation — Cause of action, where arises 
(Apr) 157 
S54 (1) — Arbitration Act (1940), Sec- 
tions 13, 29 — Arbitration proceeding — In- 


Civil P. C. (contd.) 
terest pendente lite — Arbitrator has power 
to award interest pendente lite — Rate of 
interest is discretionary with arbitrator, AIR 
1955 SC 468, Not good law in view ef AIR 
1967 SC 1030 and AIR 1967 SC 1032 


(Aug) 332 A 
——5, 34 (1) —- Proviso — See Arbitration 
Act (1940), S. 14 (Aug) 332 B 
——§, 75 — See Ibid, S. 151 (Jun) 245 


——S, 92 — Public Charitable trust — That 
settlor did not appoint trustee has never 
prevented courts of equity from enforcing 
a trust — Court can appoint . new trustee 
for administration of trust (Oct) 453 C 
——-5, 96 — See also Ibid, S. 115 

(Jul) 289 A 
———-, 96 — Appeal — Interference with 
finding of fact — Principles (Ful) 314 B 
=S, 100 — Interpretation of documents is 
question of law (Apr) 149 C 


—-—~3§, 100-101 — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 14 €1) (e) 
(Aug) 352 C 
S, 115 — See also 
(1) Ibid, 0. 39, R. 1 ©) (Aug) 348 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (58 of 1959), S. 25-B (8) 
(Sep) 405 F (FB) 
———, 115, O, 37, R. 3 (5) — #£Exeraise of 
jurisdiction illegally — When amounts to 
(Jun) 220 C 
S. 115, 96; O. 8, R. 10 — Judgment pro- 
nounced under O. 8, R. 10, C.P.C. — Appeal 
lies — Revision not maintainable 


(Jul) 280 A 
———§, 115 — Revision against order of Con- 
troller —- Not maintainable — Controller is 


not a Court within the meaning of S. 115 of 


Cc. P. C. — Power of superintendence can 
be exercised under Art. 227 of Constitution 
of India (Jul) 298 B 


~——-§, 144 — See Houses and Rents — Delhi 


Rent Control Rules (1959), R. 23 (Jan) 24 
D, 151 — See also 
(1) Ibid, O. 39, R. 1 (Apr) 125 


(2) Hindu Marriage Act (1955), S. 27 


(Jun) 223 

(3) Trade and Merchandise Marks Act 
(1958), S. 78 (Jun) 230 C 

(4) Trade and Merchandise Marks Act 
(43 of 1958), S. 111 (Jun) 230 A 
——, 151 — Jurisdiction of Court to ap- 
point local commissioner — Appointment of 


local commissioner necessitated to enforce 
interim order of injunction held was with- 
in jurisdiction (Jun) 245 
~———~(), 1, R. 13 — See Ibid, O. 2, R. 2 
(Nov) 487 E 
~wmen(), 2, R. 2 — Applicability — Earlier suit 
by Bank against principal debtor on basis of 
equitable mortgage — Surety not impleaded 
therein — Subsequent suit by Bank based 
upon deed of guarantee against both princi- 


pal debtor and surety — Cause of action in 
both suits being different O. 2, R. 2 is not 
attracted (Nov) 487 D 


0O. 2, R. 2; O. 1, R. 13 — Necessary party 
—- Non-joinder — Objection not taken in 
earlier suit by sole defendant — Amounts to 
waiver of right (Nov) 487 H 







+ 
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—— -sm 


ivi) P. C. (contd.) 
weet), 2, R. 2 — Bar under — Applicability 
of Im partition suit (Nov) 520 D 


‘payment of rent — Tenant pleading fact of 


payment without pleading fact of execution 


oH receipt — Material. fact must be deemed 
“ta be pleaded (Jul) 314 B 
om). 86, R. 17 — See also- 
(i) Evidence Act (1872), S. 115 
(Aug) 352 A 
(2) Houses and Rents — Delhi Rent: Con- 
tro] Act (1958), S. 14 (1) and (h) 

(Jul) 298 A 
=£, 6 R. 17 — Application for amend- 
‘ment seeking to convert proceeding under 
“Arbitration Act for reference of dispute to 
arbitration inte regular suit — Amendment 
eannot be allowed (May) 179 


oO. 7, R. 7 — See also Hindu Marriage 
Act (1855), S. 27 | (Jun) 223 


«x-0, 7, R. 7 — Alternative relief — Illegal 
acquisition of plaintiffs’ land by Government 
än 1657 — Suit for possession or in the alter- 
“mative for value of land filed in 1966 — Held, 
Wecree for possession was not feasible and 
plaintiffs were entitled to value of land as 
Yn rose (Jul) 290 C 
=, 8 R. 8-A (2) — Consent to file docu- 
ment to be filed with written statement — 


- Eviction suit (Jul) 314 C 
=O, 8 R. 10 — See Ibid, S. 115 
- (July 280 A 


= ®, R. 7 — Order for proceeding ex 
parte — Application under for setting it 
aside on next date of hearing of suit ex 

= Cannot be dismissed on ground of 


mon-fQling within thirty days (Apr) 159 A 
a}. 8, R.7 — Application for setting 
aside order. proceeding ex parte — Good 
gause — What amounts to (Apr) 159 B 


mum, 8, R. 13, Expln. — Appeal against ex 
parte decree — Delay in filing it, not con- 
doned and appeal stood dismissed due to 
refusal to condone delay in filing it — There 
qs so disposal of appeal — Application for 
setting aside ex parte decree is maintainable 
- (Mar) 71 A 
wer), £6, R. 12 — Scope — Contempt pro- 
@eedings for failure to carry out orders do 
mst We — Parties to proceedings cannot be 
directed to appear under this Rule 
(Nov) 486 B 
ome), (8, R. 2 (4) — Production of evidence 
oe -Powers of Court — Court can permit 
reduction of evidence even after its closure 
== Plaintiff seeking to open evidence on 
reund that he was prevented earlier by 
aanavoidgable family circumstances — Ground 
‘held not valid (Jan) 26 
-m—Q. 19, R. 3 — Verification of affidavit — 
Affidavit for leave to defend eviction appli- 
gation not properly verified — Original affi- 
davit cannot be allowed to be amended, but 
‘deponent must be allowed an opportunity 
ia Ble another affidavit (Jun) 250 B 
pf), 19, R. 3 (1) — Affidavits, not properly 
verified -~ Not admissible in evidence 
(Jun) 220 B 
cum, £7, R. 32 (5) — See Ibid, S. 151 
i _ (Jun) 245 
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— Pleadings — Material ` 


Civil P, C. (contd.) 
wC). 22; R. 3 = See Letters Patent (elit); 


Cl. 10 . (May) 181 B 
—O, 22, R. 4 (3) and (4) — Interpretation. - 
of sub-rule (4) — Whether it is controlled 
by sub-rule (3) — Death of non-contesting’ 
defendant — Sub-rule (4) if can be invoked 
to exempt plaintiff from necessity of substi- 
tuting his legal representatives. (1955) 59 
Cal WN 304 and AIR 1964 Orissa 39 (Pt. C), 
Dissented from : (Feb) 62 
re, 22, R. 9 — Setting aside abatement — 
Application for substitution filed beyond time 
but within 60 days of abatement — May be. 
treated as application for setting aside abate- 
ment — Reasons for not filing substitution 
application within time — Need not neces- 
sarily be stated in application — It is for 
Court to enquire into reasons before setting 
aside abatement (Jan) 14 B 
—-—O, 23, R. 1 (4) — See Ibid, S. il 

(Dec) 588 
~--—-O, 26, R. 10 — Functions and power of- 
local Commissioner —- He cannot decide dis- 
pute between parties (Apr) 149 B 
31, R. 1 — See Trade and Merchandise 
Marks Act (1958), S. 78 (Jun) 230 C 
~~ €}, 31, R. 2 — See Trade and Merchan- 
dise Marks Act (1958), S. 78 (Jun) 230 C 
———(, 37, R. 1 (2) — Summary procedure — 
Applicability — It applies to suit based on 
cheque — Suit based on cheque — What is - 

(Dec) 596 
—————€, 37, R. 3 (1) (2) — Defendant entering 
appearance within time — Failure to serve 
notice of entering appearance on plaintiff or 
his counsel — Decree against defendant can- 
not be passed by Court, on ground of failure _ 
to serve notice {Apr) 148 
0O., 37, R. 3 (5) — See Ibid, S. 115 

(Jun) 220 C 

~O. 37, R. 3 (5) and (6) — Summary suit 
— Disclosure by defendants, of facts if 
proved, would non suit plaintiff — Leave te 
defend must be granted unconditional 


etree etn 


(Jun) 220 A 
39, R. 1 — See also 
ay Contract Act (9 of 1872), S. 124 
(Mar) 78 A 
(2) Trade and Merchandise Marks Act 
(1958), S. 27 (Nov) 482 A 


-0, 39, Rr. 1, 2 — Application by plaintiff 
under — Plaintiff getting only commission 
for exploiting or exhibiting picture — He is 
not agent as envisaged by S. 202 of Con- 
tract Act —- Termination of his agency — 
He is not entitled to injunction restraining 
principal from exploiting, exhibiting the 
picture (Apr) 114 
————(), 39, R. 1, S. 151 — Application for ad 
interim injunction restraining defendants ` 
from transferring or disposing of certain 
properties —- Maintainability — Doctrine of- 
piercing corporate veil if may be invoked 
for ends of justice (Apr) 125 
——©, 39, Rr. 1 and 2 — Suit by managing 
partner of firm for permanent injunction - 
restraining other partners from interfering. 
with management and conduct of partner-- 
ship business without seeking dissolution — 
Maintainability {Apr) 131 B 
O, 89, Rr. 1 (co) and (2), S. 115 — Ex-. 
pression, “threatens to dispossess or causg. 


3 Subject Index, A.I R. 1982 Debi © A 


Civil P. C. (eontd.) 
injury” in R. 1 (c) — Meaning of 


(Aug) 348 
——OQO. 39, R. 2 — See 
(1) Ibid, O. 39, R. 1 (Apr) 114; 
(Apr) 131 B 
(2) Ibid, O. 39, R. 1 (c) (Aug) 348 
(3) Contract Act (9 of 1872), S. 124 
(Mar) 78 A 


——O. 39, R. 3 — Payment of money under 


mistake of fact or law — Grant of interim 
injunction — Principles — Principle of es- 


toppel — Applicability of (Dec) 580 
—O. 41, R.2 — Appeal arising out of 
partition suit — Objection as to limitation 
— It raises mixed question of law and fact 
— Objection could not be raised at the time 


of arguments of appea: (Nov) 520 A 
—— 0O, 41, Rr. 22, 33 — Applicability 
(Apr) 143 B 


——O. 41, R. 27 — See Houses and Rents — 
Delhi Rent Control, Act (1958), S. 14 (1) (e) 


(Aug) 352 C 


——O, 41, R. 33 — See 
(1) Ibid, O. 41, R. 22 (Apr) 143 B 
(2) Houses and Rents — Delhi Rent Con- 
trol Act (1958), S. 14 (1) (e) 
(Aug) 352 c 


——O,. 43, R. 1 (k) — Word ‘suit’ — Inclutes 


an appeal — Hence an appeal lies from an - 


order refusing to set aside the abatement of 
an appeal. AIR 1929 Cal 532 (2), AIR. 1961 
All 527, AIR.1963 Guj 258 and AIR 1968 
Punj & Har 70, Dissented from (Jan) 14 A 


Civil Servants 


s——House Rent Allowance — See 
(1) Constitution of India, Art. 14 
(Dec) 567 B 
(2) Constitution of India, Art. 226 
- (Dee) 567 A 


Constitution of India 


»—Arts. 12, 226 — Indian Leprosy Associa- 
tion — Writ petition against — Maintainabi- 
lity (Oct) 446 A 
—-—Art. 14 — See also 
(1) Ibid, Art. 226 (Feb) 59 
(2) Post Office Act (1898), S. 4 l 
(Sep) 39% B 


(3) Sale of Goods Act (1930), S. 64-A 


(Mar) 76 A 
——Art. 14 — . House Rent Allowance — 
Administrative instructions for entitlement 
of — Differenciation between rented houses 
and houses belonging to certain relatives — 
Validity (Dec) 567 B 
——Art. 16 — See Ibid, Art. 226 

(Mar) 83 B 


-———Art. 19 (1) (a) — Denial of licence to 
private individual for establishing broadcast- 
ing station. — Does not infringe his funda- 
mental right of freedom of speech and ex- 
pression (May) 167 A 
——Art. 19 (1) (a) and íg) — See Post Office 
Act (1898), S. 4 (Sep) 393 A 
Art. 19 (1), (g) — Denial of licence to 
private individual for establishing broadcast- 
ing station — Rights under Art. 19 (1) (g) 
not infringed - (May) 167 B 
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Constitution of India teontaj ~ 
~~~-Art, 20 (3) — See- Army. Rules Gg 
R. 58 (1) @) (a) C: (May) 191 ©- 
= Art, 31 — See Municipalities — Punjab: 
Municipal Act (1911), S. 171. (4) and @) ; 

. (Jul) BAB A 
mo ALL, 14] — "Decision: of larger bench off 
Supreme Court repelling application of ©. 37, 
R. 3 to an application under Section 25-5 ‘oe 
Delhi Rent Act — It is law ‘of the lang 
under Article 141 and binding om High. 


Court - | (Sep) 405 A CFB 
——~Art, 226 — See also ` 
(1) Ibid, Art. 12 (Oct) £28 as 
(2) Arbitration Act (1940), S. 30 
. (fans 24 A 


(3) Contract Act (1872), S. 126 


(Aug) 857° 

(4) Letters Patent (Delhi), Ci. 16 
(May} 281 B 
~- Art. 226 — Locus standi — Azgesrieved? 
person — Allotment of plot for construeting- 
5~star hotel — Tax-payer having ne real-in- 


terest in transaction — Cannot challenge it 
by invoking Art. 226 {Feb SI A. 
———-Arts. 226 and 14 — Scheme for allebment 
of plots to slum-dwellers — Provision for 


giving immediate possession of plot, not 4: 
part of scheme, but of agreement to be in- 
dividually entered into by allottee — Second: 
batch of allottees not given immediate pos- 
session as was done in case of first batch — 
Iz discriminatory [Peb Si: 
——-vArt, 226 — Quo warranto — Petittor. 
for, against Registrar of High Court — Writ 
has to be limited to formal validity of order 


appointing Registrar — Question of motive: 
cannot be gone into (Mar) 8 A. 
~= Arts, 226 and 16 — Equality of oppor- - 
tunity -——- Question can be raised oniy by 
person who has been adversely affected by. 
denial of equality (Mar) 83 © 


-Art 226 — Guo warranto — Delay in. 
making petition would not be a groumd for 
rejecting relief if appointment had been un- 
constitutional (Mar) 23 D: 
—Art, 226 — Bias — Inference of _ 
(Apr) i353 A. 
-Art 226 — Petitioner’s application for~ 
licence to establish broadcasting station re- 
jected without giving him hearing — iF vio- 


. lates rules of natural justice (May) 167 © 


——Art, 226 — Res judicata — Land Acqui- 
sition proceedings — Change of public pur-- 
pose by Government — Lands acquisitiom 
notice challenged in 1960 by writ petition == 
Dismissal of writ — Fresh notices issued im- 
1971 under $s. 9 and 10 of Land Acquisitior. 
Act for different purpose — Petition chal-- 
lenging fresh notice is not barred by res- 


judicata (Oct) 4523 E 
———~Art, 226 — House Rent Allowante ad- 
missible to Government officiais — Offfcial: 


living in house owned by his father as œ. 
tenant on payment of rent — Fact that land--. 
lord happened to be the father did not dis-- 
entitle him to claim H. R. A. on basis- of. 


rent receipt (Dec) SET A. 
——-Ârt, 227 — See also Civil P. C. (1%8),. 
S. 115 (Juli) 298 Bs 


———~-Art: 227 --- Other remedy open — Appeal 
provided under the provisions of C.P, — 





Gaanitalion of India (eontd.) 


`. gised. 
É ——Art. "229" i 2 Appointment of Registrar of 


. damages. 


A ta 
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i E Subject Index, 


Jurisdiction under Art. 227 will not be exer- 
- - {Jul 280 B 


‘High Court. — - It has solely. to be’. made by 
Chief Justice (Mar) 83 C 


| ——~Art., 245. — See.’ ‘Municipalities —- Pun- 


jab Municipal Act (1911), S. 171 (4) and -(5) 
(Jul) 319 A 


——Art, 246 — See Municipalities — Pun- 
jab Municipal Act (1911), S. 171 (4)“and (5) 
(Jun) 319 A 


———Art. 299 —- Government contract — Call- 
ing of open public tender — Not necessary 
in every case — Allotment of plot for con- 
structing 5-star hotel — Calling of tenders 
from some recognised hoteliers is enough 
(Feb) 51 B 


Contract Act (8 of 1872) 


~———-Ss, 39, 64 — Contract for sale of pro- 
perty -— Cancellation of contract by vendor 
himself before agreed date for performance 
-~- Vendor would be liable to refund the 


amount — Question of readiness and will- ` 


ingness to perform contract on part of ven- 
dee does not arise (Apr) 120 


——-§. 64 — See Ibid, S. 39 (Apr) 120 
-—S. 72 — See Civil- P. C. (1908), O, 39, R. 3 
(Dec) 580 


—-——5S, 73 — Damages — Non-delivery by 
seller — Not necessary that purchaser should 
repurchase equivalent -goods before claiming 
AIR 1971 Delhi 120 (Pt. A), Dis- 
sented from (Jun) 267 A 


——-—Ss. 124 and i26 — Performance guaran- 
tee by bank — Guarantee unconditional and 
irrevocable — Refusal by buyer to take de- 
livery and demand by seller on bank to pay 
guarantee amount — Bank is bound to pay 
regardless of merits of disputes between 
parties — Bank cannot be restrained from 
making payment to ‘seller (Mar) 78 A 
——S. 126 — See also Ibid, S. 124. 
(Mar) 78 A 
TE 126 —_ Performance guarantee — 
Bank’s. obligation under is absolute — Judi- 
eial inver ference in obligation is rare 
-~ (Aug) 357 


Pade 133, 135, 14: — Surety — Rights of 


w Can be "waived by specific agreement — 
In fact such agreement would amount to 
consent. AIR 1961 Punj 281,- Dissented from 

(Nov) 487 F 
——S. 135 — - See also Ibid, S. 133 

(Nov) 487 F 
———Ss. 135, 141, 145 — Surety — Liability of 
m Suit by Bank against principal debtor on 
basis of equitable mortgage decreed — Sale 
of property in execution of decree — Liabi- 
lity of surety did not stand discharged 


i (Nov) 487 C_ 
5. 141 — See 

(1) Ibid, S. 133 (Nov) 487 F 

(2) Ibid, S. 135 (Nov) 487 C- 
——S. 145 — See Ibid, S. 135 . (Nov) 487 C 
5., 202 — See Civil P. C. (1908), O. 39, 


Riro (Apr) 114 
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CO-OPERATIVE SOCIETIES 


Eog Co-operative Societies Act (7 of 
——S. 54 — Proceedings under before Regis- 
trar or his nominee — Not in the nature of’ 
arbitration proceedings (Aug) 335 A (FBy: 
——Ss. 54, 54-A — Proceedings under — 
Applicability of provisions of Arbitration Act. 
— Observation in (1967) 3*DLT 657, Overrul-. 
ed (Aug) 335 B (FB): 
Se 54-A — See Ibid, S. 54 

(Aug) 335 B (FB). 
een 54-A. (3) — Delhi Co-operative Socie- 
ties Rules (1950), Rulé 35 — Expiry of time: 
fixed for passing award — No power in 
either of the parties to require matter to be- 
referred to Arbitration once again 

(Aug) 335 D (FB) 
—Co-operative Societies Act (2 of 1512) 
——Pre, — See Co-operative Societies — 
Delhi Co-operative Societies- -Act (1972), Sec- 


tion 98 (b) (Oct) 470 B. (FB). 
—Delhi Co-operative Societies Act (35 of 
1972) 


——S,. 97 (2) (v) — Section 97 (2) (v) does: 
not confer power to make rules having re- 
trospective’ operation, AIR 1977 Delhi 236,. 
Overruled (Oct) 470 C (FB): 


" —-§, 97° (2) (v) — Delhi Co-operative So- 


cieties Rules (1973), R..25 (2) — Rule 25 (2) . 
cannot be said to be ultra vires Sec. 97 (2) 
(v) on ground that it is retrospective 

(Oct) 470.F (FB): 
——-S, 98 (b) — Member of housing society 
losing membership due to .amendment of 
bye-laws — Section 98 if could be of avail’ 
to member (Oct) 470 B (FBy- 


—Delhi Co-operative Societies Rules (1850) 


——R. 35 —. See also Co-operative Societies 
— Bombay Co-operative Societies Act (1925),. 


S. 54-A (3) (Aug) 335 D {FB) 
——R, 35 — Expiry of two months or ex- 
tended period — Effect —— “refer again for- 
decision to his nominee” — Interpretation — - 


No time limit for decision by nominee on 
second reference (Aug) 335 C (FBp 
——R. 35 — Withdrawal of dispute-— Power 
as to a (Aug) 335 E (FB): 


—Delhi Co-operative Societies Rules (1973) 
——R. 25 (1) (c) and. (2) — Rule is not re-- 
trospective in operation. ILR (1974) 2 Delhi: 
684 and AIR 1977 Delhi 236, Overruled 

(Oct) 470 D (FB) 
——R, 25 (2) — See Co-operative Societies 
— Delhi Co-operative Societies Act (1972),. 
S. 97 (2) (v) (Oct) 470 F (FB) 


a eine travis eran 


Co-operative Societies Act (2 of 1912)- 
See under Co-operative Societies. 


Criminal Procedure Code (5 of 1898) 


——S, 342-A — See Army Rules (1954),. 
R. 58° (1) (2) (a) (May) 191 Œ 


Customs Act (52. of 1962) © 


—S. 110 — See Defence of - India -Rules 


(1962), R. 126-L (Nov) 509 A 
——S,. 110- (2) :=— See Gold - (Control) Act 
(1968), . (Nov) 509 ES 


S.-73 Proviso (2) 


Defence of India Rules (1962) 
——R. 126-A — Ornaments — Round ‘pieces 
of gold are not ornaments within the defi- 


mition (Nov) 509C 
——Rr. 126-I, 126-M, 126-X — Search of 
‘petitioners’ residence — If with due auth- 
rity i (Nov) 509 A 
--—R. 126-M — See Ibid, R. 126-L 

(Nov) 508 A 
——R. 126-X — See Ibid, R. 126-L 

(Nov) 509 A 

, Delhi Co-operative Societies Act 


(35 of 1972) 
‘See under Co-operative Societies. 


‘Delhi Co-operative Societies Rules (1950) 
See under Co-operative Societies. 


Delhi Co-operative Societies Rules (1973) 
See under Co-operative Societies. 


Delhi Development Act (61 of 1957) 


-—— Ss. 7, 10, 13 — Government land — Con- 
version of residential plot for commercial 
use — Application by lessee for construct- 
ing multi-storeyed building — Date of sanc- 
Won — Determination of (Nov) 534 A 
——S, 10 — See Ibid, S. 7 (Nov) 534 A 
-——S, 13 — See Ibid, S. 7 (Nov) 534 A 


Delhi Municipal Corporation Act 
(66 of 1957) 
See under Municipalities. 


‘Delhi Municipal Corporation (Buildings) 
Bye-laws (1959) 
‘See under Municipalities. 


Delhi Rent Control Act (59 of 1958) 
See under Houses and Rents. 


Delhi Rent Control] Rules (1959) 
See under Houses and Rents. 


Divorce Act (4 of 1869) 


———-§, 10 — Petition by wife for dissolution 
on ground of adultery — Indecent acts of 
sexual gratification unaccompanied by pene- 
tration — Does not amount to adultery 
(Aug) 328 (SB) 
Evidence Act (1 of 1872) 
——S, 8 — Partition suit — Income-tax re- 
turn made on behalf of H. U. F. — Bar im- 
posed by S. 137 of I-T. Act lifted by its 
‘omission with effect from 1-4-1964 — Ab- 
‘sence of notification under Sec. 138 (2) of 
1.-T. Act preventing information being čis- 
‘closed to Court or other authorities — 
Plaintiffs could rely upon statements made 
‘in the returns in support of their case 


(Nov) 520 F 
——5S. 11 — See also Army Act (1950), Sec- 
tion 135 (May) 191 D 





of piece of his land 
to B — Subsequent sale by A of his ad- 
joining land to C — Dispute between B & 
‘C as to their respective area — Sale deed 
earlier in time, which is in favour of B, 
‘must be given preference over sale deed in 
favour of C (Apr) 149 A 
——S; 32 (5) — Question whether P was 
legally wedded wife of deceased and S 
their legitimate daughter — Determination 
(Apr) 143A 


-subsequently 
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Evidence Act (contd.) 

——S. 82 — Document attested by “Notary: 
Public — Statement therein that persons ex-. 
ecuting it are duly empowered — Can be 
relied to show that Notary Public had satis- 


fied himself about competency of execu- 
tants (Nov) 487 B 
——S. 85 — Presumption under — Scope — 


Power of attorney on 
body — Person executing it is presumed 
competent to do so (Nov) 487 A 
——S, 101 — See Hindu Law — Joint fami- 
ly (Nov) 520 I 
——S. 112 — Legitimacy of child conceived 
and born during period of desertion — 


behalf of corporate 


Onus to prove legitimacy — Nature of 
(Oct) 458 A 

——S. 114 — See also Hindu Law — Joint 

family (Nov) 528 I 


——S. 115 — See also 
(1) Arbitration Act (10 of 1940), S. 20 


(Jan) 44 D 
(2) Civil P. C. (1908), O. 39, R. 3 

(Dec) 588. 

(3) Constitution of India, Art. 226 
(Feb) 59 
——S, 115 — Estoppel — Principles — Pro- 

missory estoppel — Illustrative cases 
(Jul) 290 B 


—--S. 115 — Application for amendment of 
eviction petition by adding certain words — 
Grant of — Costs paid and accepted by ten- 
ant — Tenant estopped to challenge order 
(Aug) 352 A 
——S, 126 — Privileged communications — 
Proceedings before Motor Accidents Claims 
Tribunal — Communications between coun- 
sel for insurer of vehicle and insurer isa. 


privileged communication (Nov) 486A 
——S. 138 — See Hindu Marriage Act 
(1955), S. 13 (1) (ia) (Jun) 240 B 


General Clauses Act (10 of 1897) 
——S.6 — See Gold (Control) Act (1968), 
S. 79, Proviso 2 (Nov) 589 B 

Gold (Control) Act (45 of 1968) 


——Ss. 79, Proviso 2; 116 (2) — Defence of 
India Rules (1962), Rr. 126-L, 126-M «= 
Seizure of petitioners’ gold — Notice for 
confiscation — Confiscation — Legality —. 
Effect of statutory fiction in S. 79 read with 
S. 116 (2) — Relative scope of S. 79 


(Nov) 508 B 
——S. 116 (2) — See Ibid, S. 79, Proviso 2 

(Nov) 509 B 

Government contract 
——Procedure — See Constitution of India, 
Art, 299 (Feb) 51B 
Hindu Law 

-_—Adoption — See T. P. Act (1882), S. 8 

(Nov) 520 E 
——Joint family — Joint family property — 
Presumption and onus — Mere fact that 
property was purchased in name of, a per-. 
son — Property is not rendered his sepa- 
rate property (Nov) 520 I 


——Partition — Separation from joint fami- 
ly and- de facto division into specific shares 
of joint property — Distinction 
(Nov) 520 0 
——Partition — Son can ask for partition 
from the father during his lifetime 

l (Nav) 520 H. 
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Hindu - Law (contd. , i 
——Partition — Suit for —- Determination 
of shares (Nov) 520 G 
Hindu Marriage Act (25 of 1955. 
—-—§..5 — See Hindu Law — Partiton 


. (Nov) 520 G 
—— 5S, 12 — _ Nullity — Wife with artificial 
vagina — Imperfect and partial intercourse 
is not consummation — Nullity decree cor- 
rect (Jun) 272 
—-—5S, 13 — Desertion — Determination of 
who deserted whom (Mar) 107 C 
——-—S. 13 (1) (ia) — Cruelty — Proof — 
Subsequent events (Mar) 107 A 


——~—S. 13 (1) Ga) — Cruelty — False’ charge 
of adultery against husband if consczitutes 
cruelty so as to entitle him to decree of di- 
vorce (Mar) 107 B 
—---§. 13 (1) (fa) — Husband’s petition for 


divorce on ground of cruelty — What 
amounts to cruelty (Jun) 240 A 
=——S, 13 (1) (ia) — Acts of cruelty -o be 
specifically pleaded — No amount o evi- 


dence can be looked into on a plea which 
was never pleaded (Jun) 240 B 
——S§. 13 (1) (ia) — Divorce — Grounds 


(Now) 543 
——S. 13 (1) (ib) — Petition for divorce on 
ground of wife's desertion —- Desertien for 


a continuous period of two years preceding 
presentation of petition mandatory 


(Jun) 240 C 
——Ss, 13 (1) Gb) — Dissolution of merriage 
— Grounds —- Desertion — Evidence and 
proof (Aug) 344 


——S. 14 — Application seeking leave to 
present petition for divorce before expira- 
tion of the year of marriage — Ground of 
exceptional hardship has to be made out — 
Mere averments that parties have noc been 
able to live together — Leave refused 
(Dec) 592 
-—-—§. 24 — Determination of disposable in- 
come — Contribution to P. F. and LI.C.— 
Contribution to P.F., if compulsory & de- 
ductible and premiums paid from before 
disputes started is also deductible. AIR 1979 
All 29 and 1974 Punj LR 195, Dissented 


from (May) 176 A 
——§, 24 — Disposable income — Mzinten- 
ance to parents — Is deductible expense if 
parents are unable to maintain themselves 

(May) 176 B 
——§. 25 — Claim for permanent aimony 


by wife divorced on ground -of desertion — 
Wife conceiving and giving birth tc child 
during - pendency of divorce proceedings — 
Application for permanent alimony zannot 
be thrown out on that ground alone 

(Oct) 458 B 
~——S, 27 -— Individual property of spouses 
— Court exercising jurisdiction under the 
Act is powerless to make an order regard- 
ing — Neither could O. 7, R.7 read with 
S. 151 Civil P. C.-be invoked. AIR 1£72 All 
153 Dissented from (Jun) 223 


HOUSES AND RENTS 
—Delhi Rent Control Act (59 of 1958: 
--—S., 14 — See Ibid, S. 21 (Jun) 260 B 
———S, 14 (1) (e) ~ — See also Civil P. C. 
41968), O., 19, R. 3 (Jun) 250 B 





' S. 14 (1) (e) — Subsequent 


Houses and Rents — Delhi Rent. Control Act 
{contd,) 

——S, 14 (1) (e) — Suit - for eviction... on 
ground covered by S. 14 (1) (e) —. Land- 
lord not having other. premises except suit 
premises — Premises in his occupation ob- 
tained on fixed term of tenancy — Land- 
lord is entitled. to get an order of eviction 

(Jan) 19 B 


mom, 14 (1) (e) — Requirement of land- 
lord for accommodating his married son or 
daughter with family for looking after’ him- 
and his wife who were both aged and sick 
r—- If bona fide (May) -205 B 


TEE 14 (1) (e) read with S. 25B — Appli- 
cation for leave to defend eviction applica- 


tion — Disputed questions of fact and law 
raised by tenant — Leave to defend cannot 
be refused (Jun) 250 A 


~—-—S, 14 (1) (e) — Landlord for his son- 
with chemist licence converting one room. 
into shop during .pendency of proceedings 
under section — Shop must be excluded in 
determining sufficiency of accommodation 
for landlord (Jun) 255 A 


—-—S, 14 (1) (e) — Requirement of accom- 
modation for personal use -— Ascertain- 
ment — Requirement for guest room can- 
not be taken into account ~ (Jun) 255 B 


~--——S. 14 (1) (e) — Civil P. C. (5 of 1808), 
Ss. 100-101, O, 41, Er. 33 and 27 — Appeal 
against dismissal of eviction petition under 
events consid- 
eration (Aug) 352 C 
o———m——9S, 14 (1) (e) and (h) 25B — Summary 
trial of eviction application under Cl. {e)— 
Leave to defend granted — Application to 
be treated as any other eviction application 
— New ground accruing to landlord during 


pendency of application — Amendment for 
introducing new ground can be allowed 
(Jul) 288 A 


——5, 14 (1), Proviso cl. (a) — Rent falling 
due subsequent to period stipulated in no- 
tice, is not within contemplation of cl. (a) 
of proviso (Jul) 285 
—--—-S. 14 (1) Proviso (e}) — Eviction on 
ground of bona fide personal need — Mere 
assertion by landlord that he requires ad- 
ditional accommodation is not sufficient — 
Landlord has to satisfy Court about genu- 
ineness of his claim (Apr) 117 A 


—-—S. 14 (1) Provisc (e) — Eviction — Bona 


fide personal need — Existing accommeda- 
tion of landlord whether reasonably suit- 
able — Determination of — Considerations 

(Apr) 117 B 


——Ss, 14 (1) Proviso, Cl. (e), 25-B (5) — 
Eviction petition under cl. (e) of proviso to 
Section 14 (1) on ground of bona fide re- 
quirement — Leave to contest — Grant of 
— Conditions essential (Sep) 405 B (FB) 
———S, 14 (1), Proviso, Cl. (e) — Eviction 
application under — Claim of landlord as to 
bona fide requirement — Proof — Ade- 
quacy — Rebuttal of (Sep) 405 E (FB) 


S. 14 (1), Proviso, Cl. (f) — Eviction on 
ground that premises are unsafe or unfit 
for habitation — No undertaking by land- 
lord to deliver back possession — It . does 
not show mala fides (Sep) 380 A 


` 


Houses and Rents — Delhi Rent Control Act 
(contd.) 

——S. 14 (1) Proviso, CL (f) — Eviction 
under -— Roof of premises requiring recon- 
struction — Eviction order can be passed 

_ (Sep) 380 B 
——6s. 14 (1) Proviso, Cls. (f), (e) and- (g) 
and 20 — Bye-laws, Bye-law 2 (67-A) (b) 


and (e) -—: Term “repairs” — Replacement 
of. three walls — It is covered by the bye- 
laws (Sep) 380 C 


——S, 14 (1) Provigo: Clause (f) — Eviction 
of tenant — Roof. of premises requiring re- 
pairs — Tenant making some repairs — 
Subsequent event cannot be taken into cdn- 
sideration l (Sep) 380 D 
——Ss. 14 (1) Proviso, Cl. (f) and 20 — 
Eviction of tenant on ground that premises 
were required for repairs — Court granting 
two months’ time — Appeal filed by ten- 
ant before expiry of 2 months and order of 
eviction stayed — Time can be granted « to 
tenant -for vacation of premises after appeal 
is dismissed. 1976 Ren CJ 678 (Madh Pra), 
Dissented from - (Sep) 380 E 
——Ss. 14 (2) and 15 (1) — Benefit under 
S, 14 (2Y — Availing of 
——-S. 14 (6) -— Applicability — If a person 
is already a landlord with respect to pre- 


mises’ in occupation of a tenant, S. 14 (6) is 


not applicable to such landlord 


(Aug) 352 B. 


——S§. 15 (I) — See Ibid, S. 14 (2) 
(Jul) 314A 
-——S. 15 (7) — See Ibid,. S. 29 
(Jun) 217 
zog 16 — “See also Ibid, S. 17 
` (Mar) 87 B 
——Ss. 16, 17, 18 — “Lease deeds in favour 


of tenant oe giving power to him to have. 


sub-tenants — Tenant ‘A’ subletting pre- 
mises to.‘C’ and ‘D’ — Tenant ‘A’ subsequ- 
ently :subletting entire premises to ‘B’ em- 
powering him to create further tenancies — 
Delegation by tenant ‘A’ to sub-tenant ‘B’ 
to: sublet further is not warranted by law 
— Effect on tenancies of sub-tenant C and 
D. I. A.’ Nos. 1341 of 1968 and 15 of 1967, 
D/- 17-8-1971 (Delhi), Reversed | 

: (Mar) 87 A 


(Mar) 87 A 
——Ss. 17, 16, 57, 18 — Sub-tenants inducted 
“with: prior consent of landlady in writing 
before 1859 — Eviction of tenant after com- 
mencement of 1958 Act — Sub-tenants can- 
not claim to be direct tenants of landlady 
without complying with S 17 of 1958 Act. 


—— S, 17 — -See also Ibid, Š. 16 


(Mar) 87 B 

=) 18-— See 
(1) Ibid, S. 16 (Mar) 87 A 
(2) Ibid, S. 17 (Mar) 87 B 


—— S. 20 — See 
(1) Ibid, S. 14 (1), Proviso Cl. ($) 


(Sep) 380 E- 


(f) (e) & (2) 
(Sep) 380 C 
—-—S, 21 — Application for permission to 
create limited tenancy — Landlord not dis- 
closing reasons for not requiring premises 
for himself for period of proposed limited 
tenancy — Application is not rendered in- 
valid (Jun) 260 A 


(2) Ibid, S. 14 (1) Proviso cls, 


(Jul) 314 A 


——S. 25-B, Sch. III — 


12 = Subject Index, A. I. R. 1982 Delhi 
Houses and Rents — Delhi Rent Control Act- 


(contd.) 

OS, 23, 14 — Scope; purport and ‘effect 
of limited tenancy under S. 21 

7 Ho og (Jun) 260 E 
9, 21 — Agreement as to creation of 
limited tenancy — Can be executed. before- 
as well-as after grant of permission there- 
for — No registration would be necessary 
for such agreement irrespective of period 
for limited tenancy (Jun) 2&0 C 
————-§, 21 — .Limited tenancy already in. 
existence —. Cannot -be a bar for applica- 
tion -for permission for tenancy for a žur- 
ther limited period — However S. 21 has tc- 


be complied with for grant of subsequent’. 
application (Jun) 260 D 
9, 20B — See also 
(1) Ibid, S, 14 (1) (e) (Jun) 25) A 
. (2) Ibid, S. 14 (1) (te) & (h) (Juh 296 A 


- (3) Constitution of India. Art. 141 
(Sep) 405 A (F By 
~~ (3, 25-B and Sch. IH — Eviction appli- 
cation — Service of summons on tenant by 
both specified modes — Effect — Tenant’s 
application seeking leave to defend — 
Limitation — Commencement of 
(Mar) 182 A. 
-Tenant’s applica- 
tion seeking leave to defend eviction appli- 
cation, made after expiry of period of 
limitation of 15 days prescribed by Seh. IIT 


—~. Section 5 of Limitation Act would not be, 


applicable to extend that specified period 


(Mar) i82 B 
—-—5, 25B — Application for leave to con- 
test under — Rights and Duties of Çon- 
troller (Sep) 405 C (FB) 


——-5§. 25B (5) — Application for leave tc 
contest eviction petition — Entitlement of 
landlord for — Extent of, AIR 1978 NOC 
45. (Delhi), Dissented from 
(May) 205 A 
——5, 25-B (8) — Revision under — Find- 
ing of fact arrived at by Controller on evi- 
dence before him — High Court cannot in- 
terfere with finding merely because on 
same evidence High Court would come to a 
different conclusion (Jan) 12 C 
=, 25B (8) — Order of eviction — Revi- 
sion against — Tenant cannot place addi- 
tional facts before High Court in revision 
(Sep) 405 D GFByY 
——S. 25B (8) — Revision under — Powers 
of High .Court — Not as restricted as 
powers under Section 115, C. P. C. 
(Sep) 405 F (FB} 
(1908), S. 96 
l (Jul) 314 D’ 
—-—-Ss, 389 and 15 (7) — Ejectment applica- 
tion —— Order striking out defence — Ap- 
peal if competent (Jun) 217 
——@, 57 — See Ibid, S. 17 (Mar) 87 B 
——Sch, 3 — See Ibid, S. 25-B 
(Mar) 102 A, E: 
—Delhi Rent Control Rules (1959) 


——§, 38 — See Civil P, C. 


R, 23 — Civil P. C. (1908), Section 144 
-a Application for restitution — . What 
Court can -grant restitution a 

` S (Jan; 243 


f\ 


Subject Index, A. 


' ‘Income-tax Act (43 of 1961) ` 
oe 1ST — See Evidence Act (1872), S. 3 


(Nov) 520 F 
amen Y, 138 — See Evidence Act (1872), Sec- 
“tion 3 (Nov) 520 F 


Insurance Act (4. of 1938) 
~—=S, 39 — Policy of life insurance on one’s 


own life — Nomination by policy holder. — - 


Nominee is entitled to receive insurance 
‘money in_his own right absolutely — He is 
neither a trustee for nor agent of . legal 
heirs of assured- (Jan) 36 


Interpretation of Statutes 


seme mon OLE 
(1) Civil P. C. (1908), O. 22, R. 4 (3) and 
(4) (Feb) 62 
(2) Gold (Control) Act (1968), S. 79 Pro- 
viso 2 (Nov) 509 B 
-Heading & Marginal Note — See Co- 
-operative Societies — Bombay Co-operative 
` Societies Act (1925), S. 54 (Aug) 335 A 
—~—Intention of Legislature — Object of 


‘Statute has to be looked into — Interpreta- 
‘tion should be purposeful and one does not 
have to.give literal interpretation which 
an defeat the object of the provisions 


f (Mar) 76 B 
"Legal fiction” — See Municipalities — 
Punjab Municipal Act (1911), S. 193 (4) 

(Nov) 534 D 


oe Punctuation forms no part of any Act 
(Oct) 470 E (FB) 


Land Acao Act (1 of 1894) 


<O, 4 — See also Ibid, S, 17 
(Aug) 362 A 
——S5Ss. 4 and 6 — Land covered by Sec. 4 
notification — More than one declaration 
under .S. 6 regarding different parcels of 
Tand — Validity. AIR 1972 Bom 177 and 
(1973) 77 Cal WN 830, Dissent. from 


(Aug) 362 B 
e=, DA — See Ibid, $.17 ` 
(Aug) 362 A 
t, § — See also 
(1) Ibid, S. 4 (Aug) 362 B 
(2) Ibid, S. 17 - (Aug) 362 A 


` mameSs, 6,17, 9 and 10 — Acquisition of 
land for public purpose — Government can- 


not change purpose and acquire for pur- 
pose other than that declared under Sec- 
won 6 (2) (Oct) 462 H 
—$ 9 — See Ibid, S. 6 (Oct) 462 A 
Eee 10 — See Ibid, S. 6 - (Oct) 462 A 
mS, 17 — See also Ibid, S. 6 : 
(Oct) 462 A 

5S. 17, 4,6 and 5A — Notificatiens 


under Sections 4 and 6 issued by resorting 
to Sec, 17 — Notifications declared invalid 
‘on ground that resort to S.17 was not 
proper — Effect (Aug) 362 A 
~—-—-§, 23 — Value of land — Ascertain- 
ment (Oct) 452 


Lepers Act (3 of 1898) 
-DS 3,5 — Indian Leprosy Association 


.— Association not formed under S. 3 or 5 
— Leper Asylum not run by Association 


(Oct) 446 B 
5, 5 — See Ibid, S. 3 (Oct) 446 B 


-286 (Delhi), Reversed 
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Letters Patent (Belhi) - 


Oi 10 — See also 

(1) Municipalities — Punjab - Municipal 

Act (1911), S. 3 (1) (a) & (b) - 
(Jul) 319 B 
(2) Muncipalities — . Punjab Municipal Act 
(1911), S., 171 (4) (Jul) Delhi 319 C 
ml, 10 — Appeal against order of single 
Judge in writ petition — Death of one of 
appellants during pendency of appeal — 
Appeal if abates . (May) Delhi 181- B 


. Limitation Act (36 of 1963) __ 


—-—-, 5 — See also Houses and Rents — 
Delhi Rent Control Act (1958), S. 25-B 
(Mar) 102 B 
——-—-§. 5 — Delay in filing application for 
setting aside ex parte decree — Condona- 
tion — Sufficient cause — Army Officer 
alleging exigencies of service prevented him 
from proceeding to place of Court passing 
decree — Commanding Officer's certifi- 
cate produced — Sufficient cause must be 
presumed (Mar) 71 B 
——--Art, 113 — See also. Hindu Law — Par- 
tition (Nov) 820 C 
——ATt. 113 — Suit for partition of joint 
Hinda family property — Limitation 


(Nov) 820 B 
~——— At, 137 —. See. 


(1) Arbitration Act (1940), S. 20 
(Mar) 108 A 

(2) Arbitration Act (1040), S. 37 (4) 

(May) 164 


. Motor Vehieles Act (4 of 1839) 


SS. 116, 110-B, 110-F — Claims Tribunat 
srn urisdiction .— Cannot entertain claim 
against persons other than those mention- 


ed in S. 110-B (Jul) 282 
~——9§..110-A and 110-D — Compensation 
— Accident — Injured a school girl of 


eight years — Girl permanently disabled — 
Consideration of inflation in awarding’ dam- 
ages. — Interference in appeal 
(Dee) 558 A 
seS OB set See also Ibid, S. 110 
(Jul) 282 
—-—S, 110B — Compensation arising out of 


. accident — Law contemplates compensation 


and not damages — Computation of same 
on basis of damages not proper. 1969 Ace CJ 
, (Jan) 1 A 
——S, 110B — Compensation for death — 
Insurance amount, held, could not be de- 


ducted from compensation. 1969 Acc CJ 
286 (Delhi), Reversed- {Jan} 1 B 
——S. 110B — Compensation — Scaling 


down for lump sum payment — Scaling 
down to the extent of 15 per cent is -per- 
missible and not 33 1/3 per cent. 1969 Ace 
CJ 286 (Delhi), Reversed (Jan) 1C 
O, 110B — Compensation — Interest — 
Interest cannot be granted except where 
statutorily provided (Jan) 1 D 


` =D. 110-B — Rash and negligent driving 


— Evidence and proof — Acquittal of 
driver of involved bus in criminal case — 
Relevancy (Jun) 233A 
-3 110-B — Quantum of compensation 
~- Determination ~-- Factors to be taken 
inte consideration (Jun) 233 B 


84 l Subject Index, 


Motor Vehicles Act (eontd.) 
——S. 110-B —- Quantum of compensation 
payable — Determination — Deductions to 


be made (Jun) 233 D 
——S, 110-B — Compensation payable — 
Determination — If heir of deceased has 


joined service, her salary cannot be taken 
into consideration or deducted from amount 
of compensation payable to her 

(Jun) 233 E 
——S, 110-B — Death in motor accident — 
Award of compensation to legal representa- 
tives — Mode of computation 

(Dee) 575 A 
——S. 110-B — Death in motor accident — 
Assessment of compensation to be awarded 
to legal representatives (Dec) 575 B 


——S§. 110-B — Death in motor accident — 
Compensation to legal representatives of 
deceased — Award of future interest 
(Dec) 575 C. 

Ki — 110- CC — Interest — Accident took 
place in 1972 and nothing paid to .. elaim-. 
ants towards compensation awarded — Rea- 
sonable rate of interest is 99%, per annum 
from date of filing of claim petition till 
date of realisation (Jun) 233 C 
——S. 110-D — See Ibid, S. 110-A 

(Dec) 558 
»—S, 110-F — See Ibid, S. 110 

(Jul) 282 


MUNICIPALITIES 
-Delhi Municipal Corporation Act (66 of 
1957) 
-—— S. 383 — See Ibid, S. 337 (1) 


(Dec) 550 A 
——S. 336, S. 491 — Power of Commis- 
sioner to sanction erection of building u/s. 
336 delegated to Dy. Commissioner u/s, 491 
— Order of Dy. Commissioner granting or 
refusing to sanction plan — Can be re- 
viewed by Commissioner (Dec) 550C 
——S. 337 (1), S. 333 r./w. Bye-law 3 of 
Pelhi Municipal Corporation (Buildings) 
Bye-laws (1959) — Deemed sanction under 
S. 337 (1) — Substantial compliance with 
S. 333 r./w. Bye-law is a condition preced- 
ent for the deeming sanction u/s. 337 (1) 


(Dec) 550 A 
—— S, 49] —- See also Ibid, S. 336 

(Dec) 550 C 
»-—S, 491 — Delegation of powers by Com- 
missioner ~~ Does not imply that Commis- 
sioner is divested of those powers 

(Dec) 550 B 


—Delhi Municipal Corporation (Buildings) 
Bye-laws (1959) 
«.—-Bye-law 3 — See Municipalities — 
Delhi Municipal Corporation Act (1957), 


S. 337 (1) (Dec) 550 A 
—Punjab Municipal Act (3 of 1911) 
-—S. 3 (13) (a) — See also Ibid, S. 171 (4) 


(Jul) 319 C 
——S, 3 (13 (a) — Expressions ‘streets’ and 
‘public streets’ — Connotation 

(Jul) 319 B 
——S. 61 (2) — Bye-laws relating to con- 


tre) and Regulations of advertisement in 
New Delhi Municipal Area == Bye-law 7 (a) 
and (e) — Neon light board exhibiting 
trade names and names of owners — If 


A. I. 


Act- made - applicable to Delhi in 


R. 1982- Delhi T 


Municipalities — Aes 
(contd.) 

and when constitutes “advertisement”: liable 
to taxation. 1975 Tax LR 1497 (Pt. D} 
(Delhi); Reversed (Jan) iÈ 
—-—-S. 169 — See Ibid, S. 171 (4) & {%) 

(Jul) 319 A 
—-—-Ss. 171 (4) and (5), 169, 173 and 188 — 
1958 — 
Buildings in Connought Circus owned by 
appellants — Verandahs of these buildings. 
declared as public street under S. 171 (4)— 
Punjab Act being an “existing law" its 
validity cannot be challenged on ground of 
violating Art. 31 of Constitution 

(Jul) 319 A 
~~-——9§, 171 (4) and 3 (13) (a) — Declaratior 
of verandah as public street — Notice by 
Committee — Notice put up in the veran- 
dahs is valid (Jul) 319 C 
S, 173 — See Ibid, S, 171 (4), (5) 


Punjab Munieipai 


(Jul) 319 A: 
~—~——-S, 183 — See Ibid, S., 171 (4) & (5) 

(Jul) 319 A 
———§, 193 (2) —- Construction of building — 
Sanction — Application by lessee of land 
vested in Government — Prior consent of 
Government is necessary —— Vest — Mean- 
ing of (Nov) 534 B 
——Ss. 193 (4), 225 — Fiction employed in 
S, 193 (41 — Available only in case of ne- 


glect or omission by Municipal Corporation 
to sanction plan for erection of building — 
Positive rejection of plan — Fiction under 
sub-sec. (4) cannot be invoked 

(Nov) 534 C 
—-—S. 188 (4) — Fiction in sub-s. (4) deem- 
ing plan to erect building to have beer 
sanctioned — Not retrospective in operation 
~~ Doctrine of relation back cannot be im- 
ported (Nov) 534 D 
=O, 225 — See Ibid, S. 193 (4) 

(Nov) 5384 C 


Oaths Act (44 of 1969) 
=S, 7 — Evidence of witness recorded 
without administering oath by Additional 
Controller — Admissible — Credibility of 


witness has to be determined with refer- 

ence to the statement that he has made 

while in the witness box (Jan) 19 A 
Partnership Act (9 of 1932) 

—— 9, 7 — Partnership at will — When 

does not amount to (Apr) 131 4 


——-§, 12 (ec) — Decision by majority of 
partners — How far binding on other 
partners (Apr) 131 C 


———§, 69 (2) — Unregistered firm — Bar on: 


suit against third party under S. 69 (2) — 
Applicability of — Does not extend to the 
enforcement of rights not arising from con- 
tract (Nov) 482 B- 


Post Office Act (6 of 1898) 


——=—Ss, 4, 58 (1) (ec) — Constitutional vali- 
dity — Restriction on collecting letters- 
against payment for purpose of sending 


‘them otherwise than by post — Not viola- 
(1) (a) and (g) of the 


tive of Article 19 
Constitution (Sep) 393 A 
———-§Ss, 4,58 — Censtitutional validity == 
Privilege conferred on Gevernment by Sec- 


tote 


N 


Post Office Act (contd,) - 
tion 4 restricted only to letters — On that 
ground Sections 4 and 58 are not violative 
of Article 14 of the Constitution 


= (Sep) 393 B 
-——5S, 58 — See Ibid, S. 4 (Sep) 393 B 

=—S, 58 (1) (c) — See Ibid, S. 4 
o (Sep) 393 A 

: Precedents 

--—Motor accident — Quantum of dam- 
ages — Doctrine of precedents — Not ap- 
plicable . (Dec) 558 B 


Punjab Municipal Act (3 of 1911) 
See under Municipalities. 


- Registration Act (16 of 1908) 
——S. 17 — See Houses and Rents — 
Delhi Rent Control Act (1958), S. 21 
(Jun) 260C 
Resettlement of Displaced Persons (Land 
. Acquisition) Act (60 of 1948) 
——S..4 — Service of notice on owner is 
pre-condition of acquisition of land — Cus- 
todian of Evacuee Property is not statu- 
tory agent of evacuee — Even assuming 
that he is statutory agent he has no auth- 
ority to- accept service of notice. AIR 1951 
Mad 930 Dissented from (Jul) 290 A 
Sale of Goods Act (3 of 1930) 
~———S, 64-A — Applicability — 
with Government for supply of Coats made 
of chemically water proofed cotton, canvass 
-~ Increase in duty on cotton, canvass sub- 
sequently — Section 64-A is attracted 
(Mar) 76 A 


- Slum Areas (Improvement and Clearance) 


Act (96 of 1956) 

—— Pre. and S5. 19 (4) — Object of the Act 
-- Interpretation of Sec. 19 4) — Cis. (a) 
and {b} of Section 19 (4) have to be read 
disjunctively as alternatives and not cumu- 
latively (Oct) 431 A (FB) 
——-Pre, and S. 19 (3) — Word ‘tenant’ used 
in preamble and S. 19 means tenant-in-law 
— Mere occupier cannot be equated toa 
tenant (Oct) 431 C (FB) 
——S. 19 (3) — See Ibid, Pre, 

(Oct) 431 C (FB) 
-——S. 19 (4) — See also Ibid, Pre. 

(Oct) 431 A (FB) 
-——S. 19 (4) — Improvement and clearance 
of slum areas in S. 19 (4) does not mean 
improvement and clearance of slum areas by 
State alone under a proper Scheme 

(Oct) 431 B (FB) 

Specific Relief Act (47 of 1963} 

-——S. 38 — Permanent injunction — Irrevo- 
cable bank guarantee issued on behalf of 
party to company — Disputes between com- 
pany and party referred to arbitrator — 
Permissibility of permanent injunction 


. Vehicles Act (1939), S. 110-B 


Contract ° 


Subject Index, A. L R, 1982 Delhi ie he 


Sugar Cane (Control) Order (1966 


—-—C]. 3 (1) — Fixation. of minimum price 
of sugarcane -~ Factors to be taken inte 
consideration. ILR (1976) 55 Pat 669 and AIR. 


1977 Madh Pra 28, Dissented from 


- (Jan) 29 
Telegraph Act (13 of 1885) ; 
——S, 4 — See 
(1) Constitution of India, Art; 19 (1) (a) 
(May) 167 ÆA 
(2) Constitution of India, Art. 19 (1) (g) 
(May) 167 B- 
——-—S, 7-B — Scope — Correctness of tele- 
phone bill challenged on ground of mal— 
functioning or mis-user of telephone lines- 
by Line and other staff of Telephone De- 
partment — Charge refuted and telephone" 
connection sought to be cut off under R. 442. 
for non-payment of telephone bill — Dispute- 
is covered by S, 7-B (Mar) 113. 


Torts 
-Compensation and Damages — See Motor- 
Vehicles Act (1939), S. 110-B (Jan) 1A 
~--~Tortfeasor’s right to set-off — See Motor 
(Jan) 1 B- 
~~-— Vicarious liability — See Motor Vehicles. 
Act (1939), S. 110-A (Dec) 558 A. 


Trade and Merchandise Marks Act . 
(43 of 1958) 
—-—5S. 2 (1) — Registered Trade Mark — 


Infringement -- Deceptive similarity — 
Determination of — Factors to be considered: 

(Jul) 308 A 
——-§, 2 (1) — Trade mark — Infringement 


— Possibility of 
Determination of 


confusion — 
(Jul) 308 B- 


~———-S. 2 (1) — Trade mark — Infringemens: 
— Permanent injunction against using parti- 
cular trade mark granted — Use of another- 
similar trade mark by judgment-debtor —- 
Held, amounted to disobedience of decree for- 


phonetic 


permanent injunction (Jul) 308 C 
—-—Ss. 27, 106 — Passing off — Suit for: 
permanent injunction — Grant of 

(Nov) 482 A. 


—-~Ss, 78, 79 — Infringement of trade marks- 
— Suit for — Plaintiff in Delhi and defend- 
ant in Bikaner using same trademarks — De- 
fendant advertising product in local news-~ 
paper having no circulation outside Bikaner 
-—- Delhi court has no jurisdiction to try suit: 

(Jun) 230 B- 
——Ss. 78, 79 — Civil P. C. (1908), S. 151; 
O, 31, Rr. 1, 2 — Infringement of trade- 
marks — Application for interim injunction. 
restraining defendant from using trademarks 
-= Circumstances and conduct of plaintiff- 
showing no urgency for justifying injJunc- - 


against enforcement of guarantee’ by com- tion — Injunction cannot be granted 
“pany (Feb) 57 (Jun) 230 © ` 
ToS. de = Perpetual Injunction, tran apo ce- 7p = See Ibid; S78. (Jun) 230° B, G` 
o (Jul) ——S. 106 — See Ibid, S. 27 (Nov) 482 A. 
Succession Act (39 of 1525) ——S. 111 — Suit for infringement of trade- 
——S 63 — Will — Execution — Genuine- marks — Stay of — Rectification proceedings.. 
ness <=» Presumption as to arising from re- in respect of plaintiff’s trademarks pending: 
gistration (Dec) 584 — One such proceeding filed subsequent to- 
~—S, 74 æ See T. P, Act (1882), S. 8 institution of suit — Suit can be stayed 
(Nev) 520 E (Juny 236 A. 


-16 : Subject Index,- A; I. R. 1982 Delhi . 


Transfer of Property Act (4 of 1882) 
——5S. 8 — Deed — Construction — Adoption 
“deed or Will — Adoption deed directing 
adopted son to be “Malik” or .“Meri 
Matruka” —— Deed was adoption deed and 
-not a Will — Adopted child becoming mem- 
ber of coparcenary — Disposition after 
-adoption will be invalid (Nov) 520 E 


——§,-105 — See Houses and Rents — Delhi 
Rent. Control Act (1958), 5. 21 (Jun) 260 B 
—_—§, 107 —- See Houses and Rents — Delhi 
Rent Control Act (1958), S. 21 (Jun) 260 C 


-——S, 108 — Lease of land by. Delhi Admin- 
istration to housing society — Sub-lease to 
.members allowed on condition that member 
had no other house or plot in Delhi — Mem- 
ber not fulfilling condition — No claim to 
allotment can be laid (Oct) 470 A (FB) 
——S, 111-F — See Houses and Rents — 
“Delhi Rent Control Act (59 of 1958), S. 16 
(Mar) 37 A 


$ 
= ahann Fa, 


Trusts Act (2 of 1882) > . 
--—S, 1 — Applicability — § Act does, not 
apply to public trusts and charitable trusts 
— Distinction between private. and- public 
trusts (Oct) 453 A 
9, 73 — Scope — Section 73 applies to 
private trusts and does not extend to charit- 
able trusts (Oct) 453 B` 

Wireless Telegraphy Act (17 of 1933) 

mD, 3 — See 
(1) Constitution of India, Art. 19 (1) (a) 
(May) 167 A 
(2) Constitution of India, Art. 19 (1) (g) 
(May) 167 B 
Words and Phrases: 

——Advertisement — See Municipalities — 

Punjab Municipal Act (1911), S. 61 (2): 
(Jan) li 
Â Letter — What is — See Post Office 
Act (1898), S..4 . (Sep) 393 B 
monn Vast”? — Meaning of — See Municipali- 
ties — Punjab Municipal Act (1911), Sec- 
tion 193 (2) (Nov) 534 B 





LiST OF DELHI CASES OVERRULED, REVERSED AND DISSENTED 
FROM ETC. IN A. I. R. 1982 


Diss.: Dissented from in; Over.: 


(1967) 3 DLT 657 — Over. AIR 1982 Delhi 
335 B (FB) (Aug). 


1969 Ace CJ 286 (Delhi) — Revers. AIR 1982 
Delhi 1 A, B, C (Jan), 

1970 Ren CJ 671 (Delhi) — Diss. AIR 1982 
Panj 155 (May). 

AIR 1971 Delhi 120 (Pt. A) — Diss. AIR 
1982 Delhi 267 (Jun). 

(1971) I. A, No. 1841 of 1968; D/-17-8-1971 
(Delhi) —- Revers. AIR 1982 Delhi 87 A 
(Mar). 

-(19¥1) I. A. No. 15 of 1967, D/- 17-8-1971 


(Delhi) — Revers.. AIR 1982 Delhi 87 A 


(Mar). 


AIR 1972 Delhi 263 (Pt. B) — Diss. AIR 
1982 Orissa 93 C (May). 
"ILR (1972) 1 Delhi 279 (FB) — Diss. AIR 


1982 Orissa 93 C (May). 


{1974} ILR (1974) 2 Delhi 684 — Over. 
1982 Delhi 470 D (FB) (Oct). 

-1975 Ace CJ 56 (Delhi) — Diss. AIR 1982 
Bom 467 (FB) (Oct). 

1975 Tax LR 1497 (Pt. D) (Delhi) — Revers. 
AIR 1982 Delhi 11 (Jan). 

„AIR 1976 Delhi 256 — Revers. AIR 1982 SC 
777 Mar). l 


AIR 


Reversed in 
AIR 1982 Delhi 


Overruled in; Revers.: 


AIR 1977 Delhi 236 — Over. 
470 B, C, D (FB) (Oct). 


AIR 1978 NOC 45 (Delhi) — Diss. AIR 1982 
Delhi 205 A (May). 
AIR 1978 Delhi 129 — Diss. AIR 1982 


Him Fra 42 B (Aprl). 
AIR 1979 NOC 168 (Defhi) — Revers, 
1982 Delhi 275 A (Jul). 


AIR 1980 Delhi 145 — Revers. 
1081 (Jun). 


AIR 


AIR 1982 S@ 


1980 Rajdhani LR 312 — Diss. AIR 1982 
Delhi 164 (May). 

(1980) 1 Ren CR 90 (Delhi) — Over. AIR 
1982 SC 71 (Jan). 

(1981) 20 Delhi LT 420 — Revers. AIR 1982 


SC 1518 C (Dec). 

1981 Lab IC 1173 (Pt. D) (Delhi) — Over. AIR 
1982 NOC Delhi 256 A (FB) (Nov). 
AIR 1982 Delhi 1 — Diss. AIR 1982 3om 

467 (FB) (Oct). 


AIR 1982 Delhi 71 — Revers. AIR 1982 SC 
1397 (Nov). 
AIR 1982 Delhi 405 — Over. AIR 1982 SC 


1518 B (Dec). 
1982 Cri LJ 817 (Delhi) — Revers, 
SC 1181 (Jul). 


AIR 1982 


ee reer Heep pepe Neb 


ERRATA _ 


AIR 1982 Delhi 558 (Dec) 
This is D. B. Judgment but inadvertently name of only one Judge got printed. The 
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PRAKASH NARAIN, C. J. ANE 
S, RANGANATHAN, J, 


Smt, Amarjit Kaur and others, Appel- 
tants v, M/s, Vanguard Insurance Co, 
Ltd, and others, Respondents. 


La Pa A, No, 88 of 1969, D/- 12-5- 
1981." 

(A) Motor Vehicles Act (4 of 1939), 
S. 1108 — Compensation arising out of 


accident — Law contemplates compensa- 
tion and not damages — Computation 
of same on basis of damages not proper. 
1969 Ace CJ 286 (Delhi), Reversed, (Torts 
~~ Compensation and Damages). 

There is a distinction between com- 
pensation to be awarded and a claim for 
damages being granted, Damages are 
given for an injury suffered, Compensa- 
tion is by way of atonement for the in- 
jury caused with intent to put either 
the injured party or those who may 
suffer on account of the injury in posi~ 


tion as if the injury was not caused by 


making pecuniary atonement, The dis~ 
tinction is fine but nevertheless there, 
Therefore, when the legislative intent is 
to grant compensation, computation of 
the same, as if computation is being 
made for grant of damages, would not 
be a wholly correct approach. 1969 Acc 
CJ 286 (Delhi), Reversed. (Paras 6, 7) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110B — Compensation for death —~ 
Insurance amount, held, could not be 


*Against judgment of V, S. Deshpande, 
J. reported in 1969 Ace CJ 286 (Delhi). 


HY/TY/D459/81/AKJ/RSK 
1982 Delhi/i I G—23 


deducted from compensation, 1965 Acc 
CJ 286 (Delhi), Reversed. (Torts — Tort- 
feasor’s right to set-off). 

Keeping in view a very salient aspect 
that a tort-feasor should not be given 
the benefit of any moneys that may 
come into the hands of a claimant on 
account of the death of a near one and 
dear one, the proper,,approach ‘would be 
to deny to the tort-feasor, the right to 
claim a set-off from the financial loss 
caused by his rash and negligent act, 
whether the Hability be vicarious or 
direct, caused to the claimant, There is ` 
no statutory bar to adopt this progres- 
sive view, There ıs a ‘distinction be- 
tween moneys coming into the hands of 
claimant ‘at death’ and ‘on account -of 
death’, Further the concep, of mitiga- 
tion of damages is relevant to the 
award of damages, This would not be 
so for award of compensation, 

Therefore, the insurance amount re- 
ceived by the claimant could not be de~- 
ducted from the compensation comput- 
ed, 1969 Ace CJ 286 (Delhi), Reversed. 
Case law referred. (Para 33) 

(C) Motor Vehicles Act (4 of 1939), 
S. 1106 — Compensation —~—- Scaling 
down for lump sum payment -— Scaling 
down to the extent of 15 per cent is 
permissible and not 334 per cent, 1969 
Acc CJ 286 (Delhi), Reversed. (Para 34) 

(D) Motor Vehicles Act (1 of 1939), 
S. 110B — Compensation — Interest — 
Interest cannot be granted except where 
statutorily provided. (Para 35) 
Cases Referred : Chronological . Paras 
1980 Ace CJ 157 2!1980 TAC 370 (Madh 
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` 1968 Ace CJ 318 : (1968) 2 Com LJ 284 
(Punj) 21 
1967 Acc CJ 82 (Punj) 17, 18 
1967 Acc CJ 297: 69 Pun LR 664 
(Punj) 18 
AIR 1962 SC 1: (1962) 1 SCR 929: (1962) 
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(1942) AC 601: (1942) 1 All ER 657: 
167 LT 74, Davies v. Powell Duffryan 


Associated Collieries Ltd. 7 
AIR 1937 Nag 354 7 
(1900) AC 113: 82 LT 95: 48 WR 398, 

The Mediana In Re 6 


(1887) 14 Ind App 89: 
Bom 551 (Bom) 

(1880) 5 AC 25 : 42 LT 334 : 28 WR 357, 
Livingstone v. Rawyards Coal Co. 6 


G. S, Vohra with Ajit Singh, for Ap- 
pellants; H, S. Dhir, for Respondents. 


PRAKASH NARAIN, C: J.:— These 
two cross ‘appeals are directed aginst 
the judgment of a learned single Judge 
-of this court deciding the question of 
compensation payable to the heirs and 
legal representatives ‘of one Ajit Singh, 
who was killed as a result of being run 
over by a motor truck. The accident oc- 
curred on June 13, 1963, The truck be- 


ILR (1887) 11 
7 


Amarjit Kaur v. Vanguard Insurance Co, 


A.E R. 


longed to M/s. Gopal Singh Ghanshyam 
Das, appellant in L. P. A. No. 101 of 
1969, and respondent No. 3 in Li P. A. 
No, 88 of 1969. The truck was being 
driven by Bakshi Ram, respondent No. 2 
in L. P, A, 88 of 1969 and respondent 
No. 1 in L. P. A. No, 101 of 1969. The 
vehicle was insured with M/s, Vanguard 
Insurance Co. Ltd., respondent No. 1 in 
L. P. A. No. 88 of 1969 and the second 
appellant in L. P. A, No. 101 of 1969. 
The legal representatives and heirs of 
Ajit Singh deceased are Smt. Amarjit 
Kaur, widow of Ajit Singh, Harcharan 
Kaur and Rajinder Kaur, minor 
daughters of Ajit Singh and- Manmohan 
Singh, Darsh Deep Singh and Rabinder 
Singh, minor sons of Ajit Singh. They 
are appellants in L. P, A, No. 88 of 
1969 and respondents 2 to 7 in L, P. A, 
No. 101 of 1969. 


2. Smt, Amarjit Kaur and her child- 
ren applied to the Motor Accidents 
Claims Tribunal under Section 110-A of 
the Motor Vehicles Act, 1939 herein- 
after referred to as the Act, for award 
of compensation for the death of Ajit 
Singh alleging that it was due to the 
rash and negligent driving of the motor 
truck that Ajit Singh got run over and 
died, It was submitted that Ajit Singh’s 
monthly income at the time of his death 
was Rs. 1,200/- pm. he was 40 years 
of age, he was running a motor work- 
shop and planning to put up a factory, 
being a qualified and experienced 
mechanical engineer, thus having great 
prospects in life, It was further alleged 
that he purchased a plot measuring 
2,000 sq. yards with the intention of put- 
ting up his factory and was in corres- 
pondence with his brother to join him 
in this venture. His gross income was 
Rs. 3,000/- to Rs. 4,000/- pm. He was 
having a good standard of life and edu~ 
cating his children in a good school. 
Taking all these circumstances into view 
damages to the extent of Rs, 3 lakhs 
were claimed, 

3. The Tribunal on the basis of the 
evidence adduced before it came to the 
conclusion that the loss of pecuniary 
advantage to the family of Ajit Singh 
was to the extent of Rs. 31,800/- on ex- 
pectancy of life for Ajit Singh for a 
further period of 15 years. After com- 
ing to the-conclusion that the normal 
expectancy of life would be up to the 
age of 60 years but keeping in view the 
uncertainties of life, 5 years to be de- 


1982 


ducted from the period of 20 years. 
From this amount of Rs. 31,800/- fur- 
ther 10 per cent was deducted by the 


Tribunal on the principle that Ru- 
pees 31,800/- would have been re- 
ceived by the family in fifteen 
years but a lump sum payment 


was now to be made, Admittedly, Amar- 
jit Kaur -had received Rs. 14,000/- on ac- 
count of an insurance policy on the life 
` of Ajit Singh, This amount was also de- 
ducted from the compensation assessed. 
The Tribunal, therefore, made an award 
of Rs. 8,620/- in favour of Amarjit Kaur 
and her children payable by the insur- 
ance company, the driver of the truck 
and the owner of the truck. Appeals 
were preferred both by Amarjit Kaur 
and her children on the one hand and 
the insurance company and the owner 
of the truck on‘the other to the High 
Court, These cross appeals were dispos- 
ed of by a common judgment given by 
a learned single Judge of this court on 
April 1, 1969. 


4, The learned single Judge enhanc- 
ed the compensation payable and award- 
ed a net compensation of Rs. 23,895/-~ 
limiting the liability of the insurance 
company to Rs, 20,000/-, Both sides be- 
ing aggrieved have filed the present ap- 
peals under Clause X of the Letters 
Patent. . 


5. On the pleadings of the parties 
two primary questions which arose for 
determination before the Tribunal were 
whether the death of Ajit Singh was 
caused by rash and negligent driving of 


the truck without any contributory neg- - 


ligence on the part of Ajit Singh and if 
it was so held, what was the quantum 
of compensation payable to Amarjit 
Kaur and her children. Both the Tribu- 
naland the learned single Judge came to 
the conclusion, and in our opinion right- 
ly that Ajit Singh died as a result of 
rash and negligent driving of the truck. 
There was a difference of approach be- 
tween the Tribunal and the learned sin- 
gle Judge in the manner and mode of 
computation of the compensation to be 
awarded. In the appeals before us it is 
only the second question which has 
been argued, 


6. Section 110-A of the Act speaks 
of an application being moved for grant 
of “compensation arising out of an ac- 
cident.” The Act thus does not speak of 
damages, Why we mention this is be- 
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cause there is a difference in the con- 
notation of these two terms, The distinc- 
tion is not commonly understood’ and 
may be called a somewhat subtle dif- 
ference. Nevertheless there is a distinc- 
tion between compensation to be award- 
ed and a claim for damages being 
granted. Damages are given for an in- 
jury suffered. Compensation is by way 
of atonement for the injury caused with 
intent to put either the injured party or 
those who may suffer on account of the 
injury in position as if the injury was 
not caused by making pecuniary atone- 
ment. The distinction. is fine but never- 
theless there. ‘Therefore, when the 
legislative intent is to grant compensa- 
tion, computation of the same, as if 
computation is being made for grant of 


damages, would not be a wholly correct 


approach, 

McGregor on Damages (13th Edition) 
comments on this aspect, According to 
it, 

“The object of an award of damages 
is to give the plaintiff compensation for 
the damage, loss or injury he has suf- 
fered. The heads or elements of dam- 
ages .recognised as such by-the law are 
divisible into two main ‘groups :. pecu- 
niary and non-pecuniary loss.” 

According to Mc Gregor no distinction 
is drawn between the three words — 
damage, loss or injury. Lord Blackburn 
in Livingstone wv. Rawyards Coal Co. 
(1880) 5 AC 25, defined the measure of 
damages as p 

“that sum of money which will put 
the party who has been injured, or who 
has suffered, in the same position as he 
would have been in if he had not sus- 
tained the wrong for which he is now 
getting his compensation or reparation.” 
In English law this rule enunciated by 
Lord Blackburn has been consistently 
referred to and cited with approval, In 
respect of torts with regard to contract 
it may be possible to apply this rule but 
then as Lord Halsbury L, C. observed 
in re: The Mediana (1900) AC 113, 

“How is anybody to measure pain and 
suffering in moneys counted? Nobody 
can suggest that you can by arithmeti- 
cal calculation establish what is the ex- 
act sum of money which would repre- 
sent such a thing as the pain and suf- 
fering which a person has undergone by 
reason of an accident...... But neverthe- 
less the law recognises that as a topic 
upon which damages may be given,” 
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: In England, therefore, though compensa- 
tion and damages have often been treat- 
. ed as synonymous terms, observations 
: have been made which suggest that, 
- perhaps, there would be a distinction 
' between the two terms, The Legislature 
in India has deliberately not used the 
‘English term of ‘damages’ but has used 
‘the term ‘compensation’, A meaning, 
therefore, has to be given to this ferm 
: though some times it may be difficult 
: to distinguish between what may be 
i called damages and what may be re- 
garded as compensation, An example 
may, perhaps, highlight this distinction, 
The death of a person by an accident 
may not result in any pecuniary loss 
whatsoever to his heirs as, for instance, 
‘@ rich unemployed man with no pro- 


spects of employment being killed, The. 


well-to-do family of that man may not 
miss the deceased in the sense of pecu- 
niary loss, Nevertheless an intangible 
loss is there by a member of the family 
being taken away. Surely it cannot be 
said that no compensation would be 
payable as a result of such death caus- 
ed by an accident, We shall further di- 
late on this aspect when we come to 
deal with one of the contentions raised 
on behalf of Amarjit Kaur and her 
children ın the context of reductions 
made from the gross compensation or- 
dered to be payable, both by the Tribus 
nal and the learned single Judge, 


. T: Having agreed with the findings 
of the Tribunal about the negligence of 
the driver driving the motor truck, the 
learned single Judge while considering 
how compensation payable for death 
caused by negligent motor driving is. to 
be determined suggests two possible 
ways, First, the compensation may be 
determined according to the existing 
principles of law, Secondly, it may be 
determined by the legislature providing 
for a different system of compensation 
such as one based on insurance or somé 
other polity, The learned Judge observ- 
ed that the principles adopted both in 
England in India have been based on 
the rule of “Justice, equity and good 
conscience,” which have been “generally 
interpreted to mean the rules of English 
Law, if found applicable to the Indian 
society and circumstance”, Waghela v. 
Sheikh, (1887) 14 Ind App 89, He goes 
on further to observe that, 
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“The Enghsh Law itself has been con- 
stantly developing both by judicial d2ci- 
sions and statutory changes, In India, 
also the common law of England, as ap- 
plied to India has been modified by .Leg~ 
islation,” 


He referred to the Secretary of State v. 
Rukmini Bai, AIR 1937 Nag 354, and 
commented that the doctrine of common 
employment of the common law of Eng- 
land having been abolished by statutes 
in England could no longer be applied 
in India also. In his view, the enact- 
ment of Sections 110-A to 110-F in the 
Motor Vehicles Act did not embody any 
change in the common law with regard 
to compensation payable in this branch 
of the law of Torts, These provisions 
only provide a cheaper remedy by mov- 
ing an application to the Tribunal in- 
stead of civil action under the law of 
Torts. In his opinion, therefore, com- 
pensation had to be computed, as in 
English Law, for such damages as the 
court or Tribunal 


“may think proportionate to the loss 
resulting from such death to the par- 
ties respectively, for whom and for 
whose benefit such -action shall be 
brought.” - . 


The learned single Judge relied on Go- 
bald Motor Service Ltd. vy RM K 
Veluswami, AIR 1962 SC 1. He noticed 
with approval the observations of the 
House of Lords in Davies v. Powell 
Duffryan Associated Collieries Ltd, 
(1942) AC 601, in which it was observed 
that in calculating the loss caused by, 
the death - 


“any benefit accruing fo a dependen? 
by reason of the relevant death must be 
taken into consideration.........the balance 
of loss or gain of a dependent by the 
death must be ascertained,” 


Therefore, the learned single Judge has 
primarily relied on Gobald Motor Ser~ 
vice Ltd, (AIR 1962 SC 1) in computing 
the compensation payable by first ascer- 
taining the loss of Amarjit Kaur and 
her children, With respect, we would like 
io observe that in computing damages 
ii would be a proper approach to teke./ 
Whether in computing compensation 
some other principle should also be ad- 
opted is a matter on which we will com- 
ment. hereafter, 


8. On the question of computation ` 
fearned counsel for Amarjit Kaur and 
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her children: have 
points :— ; 
(1) Future prospects of Ajit Singh 
have not been correctly taken into ac- 
count by fixing his income at only Ru- 
‘pees 750/- p.m, l 


raised the following 


: (2) The working age fixed at 15 years 


is too short, It should have been twenty. 
years, l 

(3) The amount of Rs, 175/- p.m, de~ 
ducted from Rs. 750/-, as personal ex- 
penses of Ajit Singh was incorrect, Ac~ 
cording to Amarjit Kaur Ajit Singh 
used to ‘give -her Rs, 800/-'p.m, for 
household expenses, 

(4) No deduction from the gross 


amount of compensation payable could . 


be made for insurance amount received 
by Amarjit Kaur. a 

(5) One-third valuation of the indus< 
trial plot purchased by Ajit Singh was 
not the correct approach in computing 
the heritable interest left by him in the 
said plot. 

(6). The dependency principle adopted 
was not correctly applied, 


- (7) Certain other deductions made, 
like deductions for lumpsum payment, 
were not justified, 


9, Ajit Singh was proved to be a 
Matriculate. He had'a Diploma of Engi- 
neering as apprentice fitter machinist, 
He was employed first with the Central 
Tractor Organisation and later by a firm 
known as Kaiser Engineers. Jamshed~ 
pur. His. salary during employment was 
approximately Rs. 1,000/- p.m. In 1959 
he started his own venture by opening a 
motor garage, It may be assumed that 
he was a competent motor mechanic, 
duly qualified and having a will to make 
a headway in life, It is on record that 
he intended to set up a factory for pro- 
ducing motor-parts and in that regard 
he was trying to persuade his brother 
tc invest some. money and join him in 
the venture (letter dated April 16, 1963, 
Exhibit P. W. 12/1). It was in this con- 
text that he went in for an industrial 
plot costing Rs. 5,000/-. The finding is, 
and we agree, that Ajit Singh had not 
yet paid the entire- amount to become a 
full owner of the plot in the industrial 
area, Therefore, his intention to set up 
a factory must be regarded still in the 
realm of planning, at a preliminary 
stage, in considering the future pro- 

spects or expectancies of Ajit Singh or 


\ 


Amarjit Kaur v. Vanguard Insurance Co,. 


his family. Amarjit Kaur and her child- - 
ren can thus claim only a very limited - 


_ in, view the age of the deceased, 


advantage from this contemplated ver- 
ture, not fructifying by the death of 
Ajit Singh, The advantage, therefore, 
fixed at Rs, 5,000/- vis-a-vis the plot 


cannot be regarded as an incorrect com-- 


putation, The question as to whether 
only one-third of this value should have 
been allowed is a separate question, 


10. The next aspect is with regard to 
the pecuniary loss to Amarjit Kaur and 
her children. Assuming that she may have 
a tendency to. somewhat exaggerate, the 
Tribunal and the learned single Judge 


have’ come to the conclusion that she. ` 


used to get Rs. 750/- p.m. This would 
come to Rs, 9,000/-- per year Amarjit, 
Kaur states that she was spending Ru- 
pees 800/- to 900/- pm. Pecuniary loss, 
therefore, to her and her children for 
15 years comes to Rs, 1,35,000/-, We 


‘agree with her learned counsel that peg- 


ging her receipts at Rs. 750/~ for 15 
years was not wholly justified keeping 
the 
manner in which he had given up a job 
of Rs. 1,000/- p.m. for opening his own 
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workshop and his future plans of ex- 


pansion, f 


Ajit Singh was 40 years old when he 
died. Even people working on salaries, 
by and large, get a rise in their salary- 
as they advance in years. In a coun- 
try where automobiles are. constantly 


on the increase, it. cannot be said that - 


the income of the family would have 
remained static for the next 15 years. 
It is proved on record that Ajit Singh 
had four very young children who were 
being given comparatively expensive 
education, As the children grew up the 
expenses would have increased both on 
education and upkeep, Instead of spend- 
ing only Rs. 8,000/- or Rs, 9,000/- in 
1963, in next 10 or 15 years it could 
reasonably. be expected that Amarjit 
Kaur would have been spending much 
more on herself: and her children ` and 
in running the family. P. W.11, the Ac- 
countant, had deposited that there had 
been regular increase in the income of 
Ajit Singh every year. A figure of Ru- 
pees 4,000/- pm. being the income of 
Ajit Singh was deposed to by his bro- 
ther, A. W. 12. Ajit Singh also had one- 


third share in another garage, as denos- 
ed to by Amarjit Kaur, He had plans to 


~ 
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put up a factory. In our opinion, there- 
fore, on a rough and ready estimate it 
could be said that Ajit Singh, in due 
course of time, would have earned much 
more than he was earning in 1963 and 
would have thus given more spending 
money to his wife and spent much more 
on his children. Pegging the income at 
Rs. 750/- pm, for the next 15 years, 
therefore, cannot be regarded as justifi- 
ed. What his income would have been 
in future is difficult to say but taking 
into consideration his qualifications, €x- 
pectancy and prospects, it could well be 
said that on an average future income 
. can be computed at Rs. 1,000/- p.m, for 
15 years, therefore, the figure would 
come to Rs: 1,80,000/-, l 


The Tribunal had dispelled this con- 
tention by observing that future pro- 
spects of setting up a factory had to be 
discounted in the absence of any capital 
with Ajit Singh. Regarding increase in 
income, the Tribunal held that in the 
absence of definite evidence the same 
could not be ascertained with any cer- 
tainty or with reasonableness, Future 
increases in income can never be found 
out with any certainty except in the 
case of people employed on a time scale 
salary. These have to be gauged from 
all the circumstances of the case. In the 
present case there is sufficient evidence 
to make a conservative estimate in the 
manner in which we have done, We 
will, therefore, fix the future income 
available for utilisation by Amarjit Kaur 
and her family at Rs, 1,000/- p.m. 


11, This brings us to the question of 
whether future income should be com- 
puted for 15 years or for at least 20 
years. Learned counsel for Amarjit Kaur 
and her children has urged that in 
view of the expectancy of life 
increased in our country, it could rea- 
sonably be assumed that Ajit Singh 
would have’ been in a position to, earn 
money and spend on his family till he 
atiained the age of 60 years. We do not 
find anything wrong in this assumption. 
Why we agree with the Tribunal and 
the learned single Judge having taken 
only a period of 15 years more is be- 
cause not only one has to keep in view 
possible future accidents in life but also 
the dependency of the children. Ajit 
Singh had four children — 3 sons aged 
12 years, 7 years arid an infant and one 
daughter, aged 9 years, He had one ad- 
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opted daughter, aged 17 years. This was ` 
in 1963, In normal circumstances the 
two daughters would have got married 
between the ages of 18 and 23 years and 
gone away, The son, aged 12 years in 
1963 would have been in a position to 
earn his own livelihood in 9 or 10 years. 
The two younger sons would have also 


‘grown up and at least in 13 or 14 years 


one more son would have been of the 
age to earn his own livelihood, There- 
fore, a deduction of 5 years from the 
normal remaining working age of Ajit 
cannot be called unjustified. According- 
ly, we agree with the Tribunal and the 
learned single Judge that 15 years 
period was a reasonable period to fix for 
computation of compensation payable to 
Amarjit Kaur and her children, 


12, The next question is whether 
there was justification for deducting Ru- 
pees 175/- p.m. with regard to the per- 
sonal expenses of Ajit Singh, In view 
of our having fixed Rs. 1,000/- p.m. as 
the expectancy in future of Amarjit 
Kaur and her chjldren, this point does 


"not survive for consideration, 


13. We do not find anything wrong 
in deduction of one-third value of the 
plot of Rs. 5,000/- -on the principle of 
benefit of the acceleration of interest. 
The value of the plot has been fixed at 
Rs. 5,000/-, As we -have said, nothing 
more can be regarded as the loss of 
Amarjit Kaur and her children vis-a-vis 
the industrial plot. Had Ajit Singh been 
alive, he may have set up a factory. 
With his death it is only the land which 
is available and to it cannot be added 
the prospects of putting up a factory on 
that plot. Therefore, Rs. 1,666/- have 
been rightly deducted from this interest 
of Rs. 5,000/-, 


14. Nothing much has been urged on 
the other. points, The main thrust has 
been whether Rs. 14,000/- insurance 
amount could be deducted from the 
gross compensation computed, We need 
not, therefore, comment upon those and 
uphold the findings of the learned single 
Judge. 


15. We now come to the question as 
to whether the sum of Rs. 14,000/- re- 
ceived by Amarjit Kaur on account of 
insurance policy could be deducted from 
the gross compensation. 


16. Learned counsel appearing for 
Amarjit Kaur and her children contends 
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that deduction of the amount of insur- 
ance money of Rs. 14,000/- is not justi- 
fiable, In any case, he submits that only 
payments with regard to life policy 
could be deducted, if at all, and not the 
amount received towards the accident 
aspect where death is caused on account 
of an accident. The contention is that 
the benefit arising out of the life insur- 
ance policy cannot go to a tort-feasor. 
As opposed to this contention Mr. Dhir, 
appearing for the opposite parties, con- 
tends that by a long chain of decisions 
insurance moneys have always been de- 


ducted from the amount of compensa-~. 


tion assessed and, therefore, the sum of 
Rs. 14,000/- has rightly been deducted 
from the compensation adjudged to be 
paid to Amarjit Kaur and her children. 
He has relied on various decisions which 
we may now notice, 


17. In Parkash Vati v. The Delhi 
Dayal Bagh Dairy Ltd., 1967 Acc CJ 82, 
a Bench of the Punjab High Court up- 
held the trial court’s decision deducting 
the proceeds of life policies of the de- 
ceased, There is no reasoning to be 
found in paragraph 8 of the report ex- 
cept an observation that financial gain 
by the widow on account of the death 
oi her husband has to be taken into 
consideration in arriving at the figure of 
any loss suffered by her. Furthermore, 
it is noticed that the plaintifi’s counsel 
did not press his claim vis-a-vis this de- 
duction in the appeal, preferred by the 
plaintiff, 

18. In Veena Kumari Kohli v, Pun- 
jab Roadways, 1967 Acc CJ 297, a 
learned single Judge of the Punjab High 
Court also upheld deduction of the life 
insurance policy amount by following 
the bench decision in Parkash Vati’s 
case (1967 Acc CJ 82) without any fur- 
ther reasoning. 


19. In Manjula Devi Bhuta v, Manju- 

shri Raha, 1968 Ace CJ 1, a Benchof the 
Madhya Pradesh High Court also up- 
held the deduction of lize insurance 
policy but, again without any reasoning. 

20. In Ishwari Devi v. Union of India, 
1968 Ace CJ 141 : (AIR 1969 Delhi 183), 
a Bench of this Court negatived the 
contention that the benefit. arising” out 
of life insurance should be deducted vis- 
a-vis the five applicants, other than the 
wife, on the ground that it was not 
known whether it was life insurance 
simplicitor or whether the deceased was 
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insured for accidents also, whether the 
insurer nominated any particular indi- 
vidual, and whether the amount was 
duly claimed and collected by any or all 
of the applicants. Why the deduction 
was allowed from the claim of the wife 
is not commented upon except that one 
may read the rule that pecuniary ad- 
vantages and disadvantages from the ac- 
cidental death have to be weighed and 
assessed, 

21. In Unique Motor & Gen. Ins, Co. 
Ltd. v. Mrs. Krishna Kishori, 1968 Acc 
CJ 318 a single Judge of the Punjab and 
Haryana High Court rejected the con- 
tention challenging the deduction of the 
insurance money but without any ra- 
tionale behind it. In fact, in this case 
the learned Judge did not interfere be- 
cause, in his opinion, the net compensa- 
tion as awarded was more than ample. 


22. In Sushila Devi v, Ibrahim, 1974 
Ace CJ 150: (AIR 1974 Madh Pra 181), 
their Lordships of the Madhya Pradesh 
High Court upheld the deduction of the 
insurance money but we do not find any 
reasoning or discussion for doing so. 


23. In Jaikumar Chhagan Lal Patni 


‘v. Mary Jerome D’ Souza, 1978 Acc CJ 


28 : (AIR 1978 Bom 239), a Bench of the 
Bombay High Court noticed the change 
of law in England covered by the en- 
actments pertaining to fatal accidents. 
Their Lordships noticed that insurance 
money was considered to be such. pecu- 
Niary advantage coming to the depen- 
dents by reason of the death of a per- 
son that it was held liable to be de- 
ducted under the common law from the 
amount of compensation payable under 
the Fatal Accidents Act of 1846, This 
Situation was reversed first by Fatal 
Accidents (Damages) Act of 1908 and 
improved further for the benefit of the 
claimants by Law Reforms (Personal In~ 
juries) Act of 1948 and altered drastical- - 
ly by the Fatal Accidents Act of 1959 
ensuring that various kinds of insurance 
and pensionary benefits are not exclud- 
ed from the compensation payable by 
the tortfeasors. Their Lordships ob- 
served that claims for compensation 
arising out of fatal accidents in India 
are still determined mainly by reference 
to principle underlying the Fatal Acci- 
dents Act, 1855, analogous to English 
Act of 1846. In their opinion, 

“in the absence of any statutory 
provisions analogous to the above 
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referred to English enactments of 
1908, 1948 and 1959, it .would be 
difficult to find any basis or trace 
any rationale not to deduct such 
life policy amount when on the face of 
it, these amount to pecuniary advant~ 
ages and are received by the depen- 
dents, by reason of the death of the 
bread winner victim,” 


They disagreed with the view 
that receipt of such amounts were 
collateral > benefits, taken by the 
High Courts of Gujarat, Punjab and 
Haryana and Delhi in LL I. C, of 
India v. Kasturben Naranbhai, 1973 Acc 
CJ 226: (AIR 1973 Guj 216), in Sood. 


and Company v, Surjit Kaur, 1973 Ace 
CJ 414 (Punj), and in Bhagwanti Devi v. 
Ish Kumar, 1975- Ace CJ 56 (Delhi) re- 
spectively, Their Lordships of the Bom- 
bay High Court also noticed that the 
judgments of some other High Courts, in 
particular Patna High Court, support 
. deduction only of such policy amounts 
as are subscribed to meet accident con~ 
tingencies and not other policy amounts. 
Particular reference was made to Orissa 
Road Transport Co. Ltd. v,  Sibananda 
Pattnaik, 1976 Acc CJ 497: 
Orissa 205), where this court held that 
the deduction only of a portion and not 
of the entire policy amounts could be 
allowed. Acceleration of interest 
_noticed as one of the grounds permitting 
whole or part of an insurance money to 
be deducted provided it was possible to 
split the amount, If it was not, the 
opinion given is that the whole amount 
should be deducted as there is no statu- 
tory change brought about in law in 
India, unlike in England, 

-24, In Mst. Prem Devi Pandey v. 
Dayal Singh, -1976 Acc.CJ 407, a learned 
Judge of this court allowed deduction of 
pension of the ground that the widow 
would not have got this pension but for 
ihe death of her husband and so, it is 
necessarily a pecuniary gain to her on 


account of death. Deduction of provident. 


fund and gratuity was not allowed for 
‘the reason that: this amount would have 
come to the legal representatives even 
if the deceased had collected it on his 
superannuation. Therefore, no pecuniary 
gain occurred due to the premature 
death. However, the principle of accele~ 
ration of pecuniary gain could be applied 
and proportionate amount had- to be re- 
duced. On the question of insurance 
policy the learned Judge observed that 


(AIR 1976. 


is 
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the amount due on maturity of the in- 
surance policy would have been received 
by the. deceased only if he had paid the 
remaining instalments on the policy. That 
the legal representatives got the insured 
amount .on account of earlier death 
without payment of future premiums is 
definitely a pecuniary gain and had to 
be deducted, . 

25. In Parvatamma v, Syed Ahmed, 
1977 Acc CJ 72, a Bench of the Karna- 
taka High Court noticed the distinction 
pointed out by D, B. Lal, J. in Mrs, Rita. 
Arora v. Salig Ram, 1975 Acc CJ 420: 
(AIR 1976 Him Pra 24) and by Anand, J. 
in Bhagwanti Devi v, Ish Kumar, 1975 
Ace CJ 56 between benefit arising on 
account of death and amounts payable 
at death; in other words, benefits arising 
as a result of death as opposed to .bene~ 
fits arising independently of death but 
payable on death. Their Lordships dis- 
agreed with the distinction’ pointed out 
by the two learned Judges, quoted with 
approval Mc Gregor on Damages in 
para’ 15 of the report which reads :— 

“However, in dealing with these cases, 
a difficult matter tò lay 
down any test, which will embrace all 
of them, of .whether a benefit following 
the death does or does not result from 
the death, The insidious maxim post 
hoc, propter hoc must here as every- 
where be guarded against, but the 
limits of its operation remain difficult 
to define, Although the language causa 
causans and. causa sine qua non has 
sometimes been relied on, it has -been 
said by Pearce L. J. in Jenner v, Allen 
West that this distinction does not help, 
Any analysis of the case law can there- 
fore only be a general guide: the ap- 
proach to each new case must remain 
empirical.” 

26, Mr. Vohra. has invited our atten- 
tion to some judgments in support of 
his contention that the insurance policy 
money is not deductible at all and if 
at all deductible, only a part of -it is 
deductible either by applying the prin- 
ciple of acceleration of receipt of that 
benefit or better still by excluding 
either the portion of insurance money 
which pertains to life policy or the on@ 
which pertains to accident policy, 

27, We have already noticed the 
judgment of this court rendered by .our 
brother H. L. Anand, J. in Bhagwanti 
Devi v. Ish Kumar, 1975 Ace CJ 56. We 
may only add that the learned Judge 
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commenting upon the question as to 
whether . life insurance moneys should 
be deducted observed that these bene- 
fits are in the nature of quid pro ‘quo’ 
and have- relation to the savings effect- 
ed by the deceased besides having their 
genesis either in contract or in past 
service and good conduct and these 
benefits could not be said to be benefits 
arising out of the death of a person in 
the sense In which the action for dam- 
ages or inheritance could be related to 
such an event, In his opinion, such a 
conclusion would be justified even ‘on 
the principles enunciated by the 
Supreme Court in the case of Gobald 
Motor Service (AIR 1962 SC 1) (supra), 


28. We may straightway, therefore, 
refer to Gobald Motor Service Ltd. wv. 
R. M. K, Veluswami (1962) 1 SCR 939: 
(AIR 1962 SC 1) This case, no doubt, 
lays down the principle that the pecu~ 
niary loss to the dependents can be as- 
certained only by balancing on the one 
hand the loss to the claimants of the 
future pecuniary benefit and on. the 
other any pecuniary advantage which 
from whatever sources come to them by 
reason of the death, that is, the balance 
of loss and gain to a dependent by the 
death must be ascertained, All the same, 
it has to. be noticed that the pecuniary 
advantage which has to be set off aga- 
inst pecuniary loss ís that advantage 
which comes “by reason of the death” 
and not all pecuniary advantage. -^ 


29. In Hirji Virji Transport v, Basi- 
ram Bibi, 1971 Acc CJ 458, their Lord- 
ships of the Gujarat High Court went 
on the principle .of some deduction for 
lump sum payment or acceleration of 
interest. 


30. The Gujarat High Court in Shakur- 
Miya Immammiya Shaikh v. Surendra 
Singh Rup Singh, 1978 Acc CJ 130, en- 
unciated two principles with regard to 
deductions from the amount which has 
been .found to be the pecuniary loss to 
a claimant, The first One was that in- 
surance policy amounts were collateral 
benefits which the deceased had. bought 
with his own’ money. It was a benefit 
derived by way of prudent saving effect- 
ed for his own benefit under a contract 
by the ‘insured party whose benefit 
could never go-to the tortfeasors. They 
noticed with approval the decision of 
the House of Lords in Parry v. Cleaver, 
1969 Ace CJ 363, The second principle 
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. Which has been following the 
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that was enunciated was that in order 
to arrive at a just compensation if the 
method followed, was to reduce the 
normal expectancy of working life, ie., 
the Davies Method, -there could be no 
deduction for acceleration of receipt of 
financial benefit as it got squared up 
when in such a case only the multiplier 
of say 15 years is computed as the finan- 
cial loss, 


31. In Life Insurance Corporation of 
India v, Kasturben Naranbhai Vadhia, 
1973 Ace CJ 226: (AIR 1973 Guj 216) 
already noticed earlier, a Bench of the 
Gujarat High Court relying on Parry v. 
Cleaver (1969 Acc CJ 363) (HL) (supra) 
held that pension amount or retirement- 
cum~gratuity benefit which had the in- 
surance element could not be deducted 
from the amount found to be the finan- 
cial loss of the claimant on a death by. 
accident, : 


32. A learned single Judge of the 
Punjab and Haryana High Court in Sood 
and Company, Kulu v. Surjit Kaur, 1973 
Ace CJ 414, set out with approval the 
two criteria enunciated in a bench deci- 
sion of-the same Court in Damyanti 
Devi v. Sita Devi, 1972 .Acc’ CJ 334 
(Punj); these two criteria were as un- 
der :— 


"(1) The assets of which benefit was 
being taken by or was available to th 


(2) Or the assets which were being 
created by the deceased out of his sav- 
ings to be utilised for-the benefit of the 
member of the family on various oc- 
casions like marriage, higher education 
of the children etc. were to be kept out 
of consideration while determining the 
just compensation -because such assets 
could not be said to confer undue or 
untimely benefits on the legal represen- - 
tatives because of the death of the per- 
son on whom they were dependent,” 


33. A-review of the judgments cited 
before us bring out the divergence of 
approach in the various High Courts 
well into focus. The primařy conflict 
appears to be whether the law in India, 
English 
common law, should be continued to be 
applied because there has been 
statutory intervention, as observ- 
ed by the Bombay High Court, 
or whether taking note oof the 
change of law in England and by 


w 


10 Delhi 


way of further development of this 


branch of law of torts, we should not. 


adopt the principles enunciated, parti~ 
cularly by the Delhi and Gujarat High 
Courts, and fall in line with Parry v. 
Cleaver (1969 Acc CJ 363) (supra), In 
our opinion, keeping in view a very 
salient aspect that a tortfeasor should 
not be given the benefit of any moneys 
that may come into the hands of a clai- 
mant on account of the death of a near 
one and dear one the proper approach 
-|would be to deny to the tortfeasor the 
right toclaim a set off from the financial 
loss caused by his rash and negligent 
‘yact, whether the liability be vicarious or 
direct, caused to the claimant. There 
is no statutory bar to adopt this pro- 
pressive view. We are in respectful 
agreement with the distinction pointed 
cut between whether the moneys come 
into the hands of a claimant “at death” 
or “on account of death’. Therefore, ‘we 
hold that the amount of Rs. 14,000/- de- 
ducted from the financial loss suffered 
by Amarjit Kaur and her children 
cannot be deducted from the amount of 
financial loss computed, It is at this 
stage that we might comment that the 
concept of mitigation of damages is rel- 
evant to the award of damages, This 
would not be so for award of com- 
pensation. Though the terms have been 
used interchangeably in many deci- 
siéns, in our view, sOme meaning has to 
be given to the word ‘compensation as 
the legislature’ has purposely adopted 
that term and not ‘damages’, 

34. This brings us to the last point as 
to whether there should be sealing 
down by 33 1/3 per cent for lump sum 
payment. The learned single Judge has 
deducted 33 1/3 per cent on this ac- 
count. The Bench decision of this Court 
in Hirji Virji Transport v, Basiram Bibi, 
1971 Ace CJ 458, has clearly negatived 
this view and has held that in lumpsum 
payment the scaling down to the extent 
of only 15 per cent is permissible, 

35. We are not impressed by the con- 
tention that interest on the amount found 
due should also be awarded in accordance 
with the principle laid down in S. 34 -of 
the C. P.C. No doubt, Amarjit Kaur and 
her children have been denied somé 
moneys for a long period of time but at 
the same time the concept of payment 
of interest on damages or compensation 
has not ‘been looked at with favour ex- 
cept -where statutorily so provided. 


Amarjit Kaur v. Vanguard Insurance Co, 
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36. The result of our above discus- 
sion is that the financial. loss caused to 
Amarjit Kaur and her children comes 
to Rs. 1,80,000/-. From this amount 
there is to be no deduction for accelera- 
tion of interest as instead of computing 
loss of income for . 20 years, loss. has 
only been computed for 15 years, A sum 
of Rs. 1666/- has to be deducted, as up- 
held by us, vis-a-vis the interest in the 
industrial plot. This brings the figure 
of Rs. 1,78,334/- or say by rounding off 
the figure at Rs. 1,78,000/- Amarjit 
Kaur had .admitted that her income 
from the other workshop in which her 
husband had a share was Rs. 150/- to 
Rs. 200/- P. M. We may take a mean of 
this income at Rs. 175/- P. M. This was 
certainly a direct gain to her on death 
of Ajit Singh. Therefore, for 15 years 
this income has also to be deducted, 
Thus, from Rs. 1,78,000/- we have to 
deduct Rs. 31,500/- which leaves a ba-~ 
lance of Rs, 1,46,500/-, 


We have agreed with the figure of 
Rs, 750/- P. M. fixed by the learned 
single Judge as the amount that Ajit 
Singh used to give to his wife for family 
expenses. The family expenses would 
include Kitchen Expenses, We have, 
however, fixed Rs. 1000/- P. M. as the 
financial loss to Amarjit Kaur and her 
children keeping in view possible in- 
crease in income. It was on the basis. 
of Rs, 1000/~ P.M. that we arrived at the 
figure of Rs. 1,80,000/- for 15 years. Ob- 
viously, the expense to be incurred by 
way of family expenses on Ajit Singh 
personally has to be excluded. This 
amount one can legitimately fix at Rs. 
200/~ P.M. as after all Ajit Singh was the 
man of the house and the breadwinner. 
So, from Rs, 1,46,500/- a sum of Rs, 200/~ 
P.M. for the next 15 years, coming to 
Rs. 36,000/-, has to be deducted. This 
brings down the figure to Rs, 1,10,500/-. 
As lump sum payment is to be made, 
there is to be a further deduction of 15 
per cent in the amount of Rs. 1,10,500/~ 
which comes to a deduction of Rupees 
16,575/-, bringing the amount payable 
to Rs, 93,925/-, ; 


37. During the course of arguments 
we had suggested to learned counsel for 
the insurance company and the owner 
of the motor truck if it could be agreed 
upon to pay a sum of Rs. 50,000/- over 
and above Rs. 23,895/- awarded by the 
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learned single Judge, Mr, Dhir after 

taking instructions said that he was un- 
' able to persuade his clients to agree to 
an increase of compensation by Rupees 
50,000/-. Had he agreed the figure would 
have come to Rs, 73,895/-. On the basis 
of our judgment the figure comes to 
Rs. 93,925/-- So, by an arithmetical 
process there is a difference of a littl 
over Rs, 20,000/- and our first impres- 
sion for an increase in compensation by 
at least Rs, 50,000/- was not very far 
wrong, 


38. 
truck only had a third party insuranc3 
and the insurance company’s liability is 
only Rs. 20,000/-, Accordingly, accept- 
ing the appeal of Amarjit Kaur and 
others (L. P. A. No. 88 of 1969) and 
dismissing the appeal of M/s, Vanguard 
Insurance Company and others (L. P. A. 
No, 101 of 1969) we hold that M/s. Van- 
guard Insurance Company Ltd., is “lia~ 
ble to pay jointly and severally ta 
Amarjit Kaur and her children the sum 
ef Rs, 20,000/- by way of compensation 
subject to its rights under the policy of 
insurance regarding third party risk on 
the aforesaid motor truck, This is be- 
cause the amendment to the Act im- 
creasing the third party liability of the 
insurance companies to Rs. 50,000/- 
came into force only with effect from 
March 2, 1970 by the amending Act 55 
of 1969 and, admittedly, the accident in 
the present. case was prior to that date. 
A faint suggestion made during the 
course of arguments to the contrary re- 
lying on Maheshwari Transport Com- 
pany v. Pritam Kaur, 1980 Ace CJ 157 
(Madh Pra), cannot be accepted. We 
further hold that Bakshi Ram and M/s. 
Gopal Singh Ghanshyam Dass are lie~ 
ble to pay to Amarjit Kaur and her 
children jointly and severally the sum 
of Rs. 93,925/- by way of compensation 
for the death of Ajit Singh on accourt 
of rash and negligent driving as the 
aforesaid motor truck belonged to M/s. 
Gopal Singh Ghanshyam Dass 
was being drived by Bakshi Ram. If 
the amount of Rs. 20,000/- is paid by 
the insurance company, Bakshi Ram and 
M/s. Gopal Singh Ghanshyam Dass 
would be liable to pay to Amarjit Kaur 
and her children only a sum of Rupeés 
73,925/-. The appellants in L. P. A. 
No. 88 of 1969 will also be entitled to 


their costs which we fix at Rs. 550/-, 


Allied Motors Pvt. Ltd. v, 


It is common case that the motor 


which ` 
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the same be recovered jointly and se- 
verally from the aforesaid three parties. 


Ordered accordingly. 
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PRAKASH NARAIN C. J, AND 


G. C. JAIN, J. 

M/s. Allied Motors Pvt. Ltd. New 
Delhi and others, Petitioners v,. New 
Delhi Municipal Committee and others, 
Respondents, 

Letters Patent Appeal No. 121 of 1973, 
D/- 28-5-1981.* 

Punjab Municipal Act (3 of 1911), Sec- 
tion 61 (2) — By-laws relating to con- 
trol and Regulations of advertisement in 
i -Delhi Municipal Area — By-law 

7 (a) and (e) — Neon light board ex- 
hibiting trade names and names of 
owners — If and when constitutes “ad- 
vertisement” liable to taxation, 1975 
Tax LR 1497 (Pt. D) (Delhi), Reversed. 
(Words & Phrases — Advertisement), 

Question of exemption would arise 
only when the particular display etc, 
was an advertisement, If the display 
of a particular board etc., is not an ad- 
vertisement then there is no question . 
of exemption. (Para 6) 

To claim exemption under clause (a), 
it must be proved that the advertise- 
ment in dispute was (1) the name board, 
(2) had. been displayed by the trader at 
his own premises and (3) it was purely 
a name-board and did not contain any 
item of advertisement, 

Name-boards: not containing any item 
of advertisement are not taxable as ad- 
vertisements, 1975 Tax LR 1497 (Pt. D) 


(Delhi), Reversed. (Para 7) 
Cases Referred : Chronological Paras 
TLR (1972) 2 Delhi 535 5 


Soli, J. Sorabji with Ravinder Narain 
and D. N. Mishra, for Petitioners; K. C, 
Mittal, for Respondent No, 1. 

G. C. JAIN, Ju— This appeal under 
Clause X of the Letters Patent is direct- 
ed against the judgment of a learned 
single Judge dated May 24, 1973. Re- 
spondent No, 1, N, D. M. C. (hereafter 
referred to as ‘the Committee’) is ad- 
mittedly governed by the provisions of 
the Punjab Municipal Act, 1911 (for 
short ‘the Act’). Sub-section (1) of S. 61 
of the Act empowers ‘the Committee’ to 


*Against judgment of Prithvi Raj, J., re- 
ported in 1975 Tax GR 1497. 
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impose the taxes mentioned in Cls, (a) 
to (g) thereof, Sub-Section (2) empo- 
wers the Committee to impose, with the 
previous sanction of the State Govern- 
ment, any other tax which the State 
Legislature has power to impose in the 
State under the Constitution, In ex- 
ercise of these powers ‘the Committee’ 
by resolution No. 5 adopted in its spe- 
.cial meeting held. on, February 7, 1958 
(Copy Ex, A.) levied the advertisement 
tax. This tax came into force with ef- 
fect from May 1, 1958, vide notification 
No. F. 3 (56)/56-LSG dated 23-1-1958, 


(Ex. B) Bye-laws relating to the control | 


and regulations of advertisement in New 
Delhi Municipal area were framed and 
notified vide C. C. Notification No. F, 3 


(13)/LSG: dated September 17, 1960 (Ex, ` 


G), ; 


"2. Appellant No. 1 M/s Allied Motors 
(P) Ltd., carries on business of sale, 
purchase and repairs ete., of motor cars, 
Lambretta, Scooters, and truck chassis 
and also deals in the sale of Burshare 
Gas, Appellant No. 2 is its Managing 
Director. Appellant No, 3 is an. Associa- 
tion of Traders having their business 
place in the area under the Committee. 
Petitioners exhibit neonsign boards and/ 
or  business/trade names, Appellant 
No. 1 exhibits eight neon-signs . reading: 


Allied Moters Private Ltd, 
Perkings : 
. Perkings 
R. R. 
Bedford 
Lambretta 
Burshane 
Gaskets. i 
In view of these neon-signs, the Com- 
mittee raised a demand by way of ad- 
vertisement tax. 
appellants filed a petition praying for 
an appropriate writ declaring that the 
said advertisement tax was: unconstitu- 
tional, and void and restraining the Com- 
mittee from levying, collecting or recov- 
ering the advertisement tax and quash- 
ing the demand notice dt, Joly 16, 1963. 
It was averred that display of the afore- 
said neon-signs did not amount to ad- 
vertisement, as contemplated in the 
aforesaid resolution and did: not attract 
_the advertisement tax. The impugned 
tax was discriminatory and violative of 
Art, 14 of the Constitution of India in- 
asmuch as under S. 142 of the Delhi 
Municipal Corporation Act such tax was 


1a 
“ 
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Feeling aggrieved the. 


A.I R. 
` not leviable in. certain cases, The tra- 
ders carrying on -business in the area 
under the Delhi Municipal Corporation 


were, therefore, in.a better position, It 
was also averred that the tax was illegal, 
unconstitutional and void, inasmuch as 
S, 61 (2) of the Act was unconstitu- 
tional and was violative of, the funda~ 
mental rights guaranteed to the appel- 
lants to carry on their business under 
Articles 19 (1) (£) and 19 (1) (g) of the 
Constitution. The appellants also chal- 
lenged the correctness of the demane on 
the allegations that certain neon-signs 
were not in existence during the period 


‘for which demand had been raised, 


3. On behalf of the Committee an af- 
davit was filed by its Secretary, Shri 
B. S, Saxena. It was maintained that 
the advertisement tax had been levied 
under due process of law, with the 
prior sanction of the Chief Commissioner 
and the tax charged was within the 
ambit of the Bye-laws and the notifica- 
tions, It was also urged, ‘by way of 
preliminary objection, that the writ geti- 
tion was not . maintainable because 
remedy under S..84 of the Act was 
available to the appellants. 


4. The learned single Judge did not 


feel it proper to refuse the relief claim- 


ed simply on the ground that remedy 
by way of an appeal under S. 84 of the 
Act was available. On merits he for- 
mulated the following three questions 
for determination: | . 

(i) Whether the levy is illegal, uncon- 
etitutional on the ground that S. 61 (2) 
of the Act is unconstitutional as it trans- 


 gresses the permissible limit of delegat- 


ed legislation and abdicates the legisla- 
tive function in favour of a subordinate 
authority besides giving unrestricted 
powers to a subordinate authority to 
impose taxes without laying down any 
principles ‘of policy or any limits within 
which the said taxation power is to be 
exercised: 

(ii) Whether the levy would result in 
differential treatment to the shopkeepers 
carrying on their trade within the area 
of the New Delhi Municipal Corporation 
in which area exemption from advertise- 
ment tax is provided if the advertise- 
ment is exhibited according to the pro- 
visions of sub-clauses (b), (c) and (d) of 
S. 142 of the Delhi Municipal Corpora- 
tion Act, 1957, 

(iii) Whether the Boards displayed by 
the petitioners are not “advertisement” 


‘ negatived on 


. would include the name of the 
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boards but merely sign-boards of the 
items in which the pétitioners deal, 

5. Question No. 1 was answered 
against the appellants in view of the 
bench decision of this Court in New 
Delhi Municipal Committee v. Ishar 
Dass Sahni, (R. S. A. No, 254-D of 1963) 
decided on 28th March 1972.* The plea 
of discrimination and violation of Art, 
14 of the Constitution of. India was 
the ground that Delhi 
Municipal Corporation area and the 
N. D, M. C, area were under two dis- 
tinct bodies, On question No. 3 it was 
held that neon-sigris in question were 
advertisements and were not exempt 
under bye-law No, % The plea, that 
the tax was being charged for the 
period for which some of the neon~ 
signs were not even installed, was dis- 
allowed on the ground that it raised a 
disputed question of fact which could 
not be gone into in these- proceedings, 
With these findings the petition was dis- 
missed, Hence the. appeal. 

6. Learned counsel appearing for the 
appellants contended that neon-signs 
displayed by appellant No, 1 were 
merely name~-boards and were, therefore, 
exempt by ‘virtue of cl. (a) of bye-law 
No. 7. The word ‘name’ used in the 
said clause (a), argued the learned coun- 
sel, included not only the name of the 


trader but also the name of the things | 


and would cover all the neon-signs in 
dispute. On behalf of the respondent’s 
counsel if was contended that read with 
clause (e) of bye-law 7, the word ‘name’ 
trader 


only and not the names of the things 


‘and/or articles, Bye-law No, 1 and 
clauses (a) and (e) of bye-law No, 7 
which are relevant read as under 


‘the 23rd Jan. 


f 


“1, Every person who erects, exhibits, 
fixes, paints, carries or retains upon or 
over any land, building wall scores, 
hoarding structure or vehicle any ad- 
vertisement within the limits of the 
New Delhi Municipal Committee and as 
mentioned in the Chief Commissioner’s 
Notification No, F. 3 (56)/56-LSG dated 
1958 shall be liable to 
pay advertisement tax on the same ac 
cording to the schedule of rates append- 
ed to the said notification, This schedule. 
of rates is reproduced in Appendix (A). 
to these bye-laws, 


KX XX XX XX 


a, 
*Reported in ILR (1972) 2 Delhi 535, 
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_vertisements, 
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7 The tax shall not be payable on 
the following categories of advertise- 
ments: 


- {a} Name board displayed by the 
traders on -their own premises provided 
the board is purely a name board and it 
does not contain any item of advertise- 
ment, l 

XxX XX XX XX 


(e) Advertisement which relates to - 
the trade profession or business carried 
on within the land or building upon or 
over which such advertisement is exhi- 
bited or to any sale or letting of such 
land or building or any effects therein 
or any sale, entertainment or meeting 
to be held on or upon or on the same, 

Provided that exemption under this 
item shall apply’ only to one board dis- 
played by the owner or his agent.” 
Bye-law imposes liability to pay adver- 
tisement tax, according to the schedule 
of rates appended to the said notifica- 
tion, on erection, exhibition, fixation, 
painting ete, of any advertisement, 
Bye-law No. 7 gives exemptions in re- 
spect of certain categories of advertise~ 
ments, The questicn whether the neon- 
signs were advertisements or not, is not 
much relevant for purposes of deciding 
the above-mentioned, contentions of the 


parties, Question of exemption would 
arise only when the particular display |. 
etc., was an advertisement. If the dis- 


play of a particular board etc., is not an 
advertisement, then there 1s no question 
of exemption, The opening words of 
bye-law No. ¥ are very clear. This will 
show that bye-law 7 grants exemptions 
in respect of certain categories of ad- 
Presuming, therefore, 
that neon-signs in dispute were adver- 
tisements, The question which falls 
for determination is whether the same 
were covered by clause (a) and were 
therefore, exempt, To claim exemption 
under clause (a), if must be proved that 
the advertisement: in dispute was (1) 
the name board, (2} had been displayed 
by the trader at his own premises and 
(3) it was purely a name-board and did 
not contain any item of advertisement. 
So far as requirement No. 2 is concerned, 
there is no dispute, Admittedly, the ap- 
pellant No. I has displayed the neon- - 
signs in dispute on its own premises. 
We have no doubt that these neon-signs 
are merely name boards. The ‘name’, 
according to Chambers’s 20th Century 
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Dictionary Revised Edition means “that 
by which a person or a thing is known 
or called,’ ‘Name’ would apply to 
the name of the traders as well as the 
name of the thing or the article, We 
' find nothing in this clause to limit its 
application to the name of a trader 
only, The purpose behind displaying 
these articles at best, can be to indicate 
that these articles were available in 
that shop. This, may, technically bring 
these neon-signs within the meaning of 
the word “advertisement”. Merely that 
circumstance cannot mean that these 
would not fall under category (a) of 
bye-law .7. As observed above, the ex- 
emption has been granted only to items 
of advertisement, The third require- 
ment in our view also stands  fuliilled 
because these neon-signs contain names 
only and are thus purely name-boards. 
they do not contain any item of adver- 
tisement besides being name-boards. As 
cbserved above, technically even a name 
board may be an advertisement but to 
bring that name-board within the pur- 
view of the last portion of clause (a) of 
bye-law 7 name-board must contain 
an additional item of advertisement be- 
sides the name. For example, a neon- 
sign containing the word ‘Lambretta’ 
is a merely name-board and would fall 
within clause (a) of bye-law No, 7% 
However, if the neon-sign reads ‘“Lam-~ 
bretta, a good 
= words, then such a neon-sign. would not 
be covered under clause (a). This ap- 
pears to be the only reasonable inter~ 
pretation, 


T. Learned counsel for the respon- 
dent contended that clause (e) of bye- 
law 7 applied to the advertisement re- 
lating to things or articles sold within 
the premises, and, therefore, the word 
“name-board” in clause (a) meant 
name board containing the name of the 
trader. We do not find any merit in 
this contention. We cannot add the 
words “containing the name of the 
trader after the word, ‘name-board’ in 
clause (a)’.. It appears to us that cl (e) 
would apply to those advertisements 
which relate to the trade or profession 
or business and are something more than 
the name boards. We say so because the 
words used in the later part of cl. (a) 
provide that the board should be purely 
a mame-board and not containing an 
item of advertisement, 


Ram Kali Devi v. Ramesh Chander 


scooter” or such similar . 


A.I. R. 


8. No other point was argued, We 
consequently accept the appeal and set 
aside the judgment of the learned single 
Judge and holding that neon-sings in 
question were exempt under clause (a) 
of bye-law No. 7, quash the demand of 
advertisement tax in respect thereof. 
Parties are left to bear their own costs. 


Appeal allawed. 
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| SULTAN SINGH, J. 
Ram Kali Devi and others, 


Appel- 
lants v. Ramesh Chander 


and another, 


Respondents. 

F. A, O. No, 212 of 1979, D/- 23-3- 
1981.* 

(A) Civil P. C. (5 of 1908), O. 43, 


R. 1 (k) — Word ‘suit? — Includes an 
appeal —. Hence an appeal lies from an 
order refusing to set aside the abate- 
ment of an appeal. AIR 1960 SC 307 Rel. 
on, AIR 1925 Pat 162, AIR 1938 Pat 125, 
AIR 1941 Mad 51, AIR 1952 Nag 181 and 
AIR 1971 Mys 79, Ref. AIR 1929 Cal 
532 (2), AIR 1961 All 527, AIR 1963 Guj 
258 and AIR 1968 Punj & Har 70, Dis- 
sented from. (Para 7): 


(B) Civil P. C: (5 of 1908), O. 22, 
R. 9 - Setting aside abatement — Ap- 
plication for substitution filed- beyond 
time but within 60 days of abatement — 
May be treated as application for set- 
ting aside abatement — Reasons for not 
filing substitution application within 
time — Need not necessarily be stated 
in application —~ It is for Court to en- 
quire into reasons before setting aside 
abatement, 


If an application for substitution under 
QO. 22, R. 3 is not filed within a period of 
90 days from the date of death of a 
party to the litigation but is filed be-. 
fore the expiry of 60 days from the 
date of abatement within the meaning: 
of Art, 121 of the Limitation Act, the 
application for substitution may be 
treated as an application for setting 
aside abatement under O. 22 R. 9. 
Further, the reasons for not filing the 
application for substitution within the 
limitation period may be enquired into: 
by the Court and if satisfied the abate-. 


*Against order of Mohd, Sahmim, Addl. 
Dist. J., Delhi, D/- 22-5-1979. 
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ment may be set aside. - It cannot be 
said that an application for substitution 
can be treated as an application for set- 
ting aside an abatement only if the 
reasons for not filing the application for 
substitution within time are mentioned 
therein. It is for the Court to satisfy 
itself whether there was sufficient cause 
which prevented the appellant from ap- 
plying for substitution within time and 
if the Court feels satisfied it has to set 
aside the abatement. AIR 1977 Delhi 38, 
AIR 1928 Lah 746 and AIR 1964 SC 215 
Rel. on. AIR 1971 Punj & Har 243 and 
AIR 1926 Lah 474, Ref, (Para 8) 


In the instant case, the application for 
substitution under O. 22 R, 3 of the Code 
was filed on 29th November, 1977, while 
the period of limitation for filing such 
an application expired on 28th Novem- 
ber, 1977. Had the application been 
filed on 28th November 1977 there would 
not have been any difficulty and the 


appellants would have been substitut- 
ed. In fact, the application, however, 
was filed on 29th November, 1977 for 


the reasons mentioned by the appel- 
lants in their subsequent application 
under O, 22 R.-9 of the Code which 
was dated 6th October, 1978. The appli- 
cation under Rule. 9 was barred by 
time as the appeal abated on 28th 
November, 1977 and the period of limi- 
tation for filing an application to set 
aside an abatement of an appeal was 
60 days from the day of abatement 
under Art. 121 of the Limitation Act. In 
the subsequent application dated 6th 
October, 1978, it was submitted by the 
appellants that after the death of the 
deceased there were negotiations for 
amicable settlement of their disputes 
and in fact an agreement had been re- 
ached between the parties but the re- 
spondents were putting off the formal 
signing of the agreement on one pretext 
or the other, that they were given to 
understand that the application for 
bringing on record had to be filed with- 
in a period of three months from the 
date of death, that the last date for 
filing the application for substitution 
was coming to a close but the respon- 
dents were avoiding and therefore the 
appellants approached their counsel on 
27th November, 1977, when they were 
advised to file the application for sub- 
stitution. \ It was further stated that 
the application for substitution was got 
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typed on the morning of 28th Novem- 
ber, 1977, that one of the appellants 
took the same to his house to obtain 
signatures of his mother and others but 
developed pain in his abdomen and that 
he was confined to house till 3.30 P. M. 
and thereafter he got the signatures of 
all the heirs on the application and re- 
ached the Court’ at about 4.30 P., M. 
when the Reader told him to file the 
application on the next date as the 
appeal was also fixed for that date, The 
lower Court dismissed both the applica- 
tions as barred by time. It was also ob- 
served that as reasons for not filing the 
first application for substitution within 
time were not mentioned therein, there 
was no ground to set aside the abate- 
ment, 


Held, there was no intention on the 
part of the appellants for not filing the 
application for substitution on 28th Nov- 
ember, 1977 and that cause had been 
explained in the application dated 6th 
October, 1978. Therefore, the lower 
Court was in error in refusing to set 
aside the abatement of the appeal. 

(Para 9) 


Cases Referred : Chronological Paras 
AIR 1977 Delhi 38 z 
AIR 1971 Mys 78 

AIR 1971 Punj & Har 243 
AIR 1968 Punj & Har 70 
AIR 1964 SC 215 

AIR 1963 Guj 258 

AIR 1961 All 527 

AIR 1960 SC 307 

AIR 1952 Nag 181 

ATR 1941 Mad 51 

AIR 1938 Pat 125 

AIR 1929 Cal 532 (2) 

AIR 1928 Lah 746 

AIR 1926 Lah 474 

AIR 1925 Pat 162 


B, K. Chaudhary, for Appellants: Daya 
Kishan with A. P, Singh Ahluwalia, 
for Respondents, 


JUDGMENT :— This appeal under 
Order 43 Rule 1 (k) of the Code of Civil 
Procedure (hereinafter called ‘the Code’) 
is directed against the order dated 22nd 


on 
He 99 OO Hh PP IO oD OO oH tO HB 6O 


May, 1979 refusing to set aside the 
abatement of the appeal, | 
2. The respondents filed a suit 


against Misri Lal predecessor of the ap- 
pellants for the recovery of Rs. 1,000/- 
as damages for use and occupation at 
Rs, 30/- per month. The suit ‘was de- 
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creed by the Trial Court on 20th April, 
1977. Misri Lal filed an appeal before 
the lower appellate Court on 6th May, 
1977 but unfortunately hẹ died on 29th 
August, 1977, during the pendency of 
the appeal. The appellants before this 
Court on 29th November, 1977 filed an 
application under Order 22 Rule 3 and 
Section 151 of the Code for their sub- 
stitution in place of the deceased Misri 
Lal, This application is dated 28th 
November, 1977, It is admitted that 
27th November, 1977 was Sunday, 
respondents in reply submitted that the 
application under Order 22 Rule 3 was 
barred by time and that the appeal had 
abated, On 6th October, 1978, the ap- 
pellants filed another application sup 
ported by an affidavit under . Order 22 
Rule 9 and Section 151 of the Code for 
condoning the delay of one day in filing 
the previous application under Order 22 
Rule 3 of the Code. In this application it 
is submitted by the appellants that 
after the death of Misri Lal there were 
“negotiations for amicable settlement of 
their disputes and.in fact an agreement 
had been reached between the parties 
but the respondents were putting off the 
formal signing of the agreement on one 
pretext or thé other, that. they were 
given to-understand that the application 
for bringing on record had to be filed 
within a period of three months from 
the date of death, that the last date 
for filing the application for substitution 
was coming to a-close but the respon- 
dents were avoiding and therefore 
the appellants approached their 
counsel on 27th November, 1977 
_ when they were advised to file the ap- 
plication for substitution. It is further 
stated that the application was drafted 
-on 28th November, 1977 and their coun~ 
sel instructed them to get the applica- 
tion signed by the heirs and file the 
same in Court. On that date, it is further 
stated that Ramesh Sharma, one of the 
appellants, went to his house to obtain 
the signatures of his mother and others 
but he developed serious pain in the 
abdomen and vomitted and thus he was 
confined to house till about 3.30 p. m. 
and after obtaining signatures of all the 
heirs on the application he came to the 
Court at about 4.30 pm. when the Pre- 
siding Officer had , retired. It is also 
mentioned that the appeal before the 
lower appellate Court was fixed for 29th 


November, 1977 and the Reader of the 
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Court told him'to file the application on 
the next day as the .appeal, was. also 
fixed for that date. Under’ these cir- 
cumstances it is stated, the application 
for substitution was not filed on or be- 
fore 28th November, 1977 but was filed 
on 29th November, 1977. The respon- 
dents deny all the allegations of the 
appellants. The alleged negotiation for 


, Settlement are also denied by the respon 


dents, 


3. The Additional District J udge by 
the impugned order dismissed the said 
two applications holding that the same 


were barred by time and hence ‘this 


first appeal, 


4. Learned counsel for the respon- 


dents raises a preliminary objection 
that this appeal is not maintainable 


under Order 43, Rule 1 (k) of the Code, 
He submits that an appeal lies under 
clause (k) of Rule 1 of Order 43 of the 


_ Code from an order refusing to set aside 


the abatement of a suit and not from 
an order refusing to set aside abate- 
ment of’ an appeal. On the other hand 
the learned counsel for the appellants 
submits that an appeal is maintainadle 
under the said clause (k) of the Code 
from an order refusing to set aside the 
abatement of an appeal also, In the al- 
ternative he submits that this appzal 
may be treated as a revision under Sec- 
tion 115 of the Code as according to him 
the lower Court has failed to exercise 
jurisdiction vested in it and that the 
lower Court has acted illegally or with 
material irregularity in exercise of ‘ its 
jurisdiction. He further submits that 
if the impugned order is not set aside 
the appellants would suffer irreparable 
loss. Section 104 of the Code mentions 
order from which the appeal lies, Sub- 
eection (1) of Section 104 a the Code 
reads as under: 


“Section 104 (1): An = shall 
lie from the following orders, and save 
as otherwise provided in the body of 
this Code, or by any law for the time 
being in force, from no other orders: 


~e 


Gee ae see eee eer aun etm 


0a any order made under rules from 
which an appeal is expressly allowed 
by rules eraa eat 


Rules "3 (1) and 4 (1) of Order 22 pro- 
vide for substitution of legal represen- 
tatives of a deceased plaintiff and- the 
legal representative of the deceased de- 
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fendant respectively -on an application 
being made for that purpose. Rule 3 (2) 
of Order 22 provides that if no applica- 
tion is made for substitution under sub- 
rule (1) of Rule 3 the suit shall- abate 
so far. as the deceased plaintiff is: con- 
cerned. After the abatement of the 
suit on account of the 
plaintiff or of the defendant, sub-rule (1) 
of Rule 9 of Order 22 of the Code pro- 
vides that no fresh suit shall be brought 
on the same cause of action. Sub- 
rule (2) of. Rule 9, however, provides 
for setting aside the abatement and if 
the plaintiff or his legal representative 
satisfies the Court that he was prevent- 
ed by any sufficient cause from continu- 
ing the suit, the Court shall set aside 
the abatement. Section 5 of the Limita- 
tion Act is applicable to an application 
‘for setting aside the abatement. Rule 11 
of Order 22 of. the Code provides that 
the provisions of Order 22 shall be ap- 
.plicable to. appeals, that the word 
‘plaintiff shall be held to include an ap- 
pellant, the word ‘defendant’ respondent 
and the word ‘suit’ an appeal. Thus it 
seems that for’ setting aside the abate- 


ment of a suit or an appeal the proce- 
dure is to make an application ` under 
Rule 9 (2) of Order 22 of the Code 


showing the sufficient cause which pre- 
vented the person concerned from con- 
finuing the suit or the appeal. Order 43 
Rule 1 (k) reads as under: 


“Order 43. (1) An appeal shall lie 
from the following orders under the pro- 
visions of Section 104, namely: 

(a) 

(k) an order under Rule 9 of O. XXII 
refusing to set aside the abatement 
or dismissal of a suit.” 
Learned counsel for the 
submits that mere reading of this clause 
shows that an appeal lies only from an 
order refusing to set aside the abate- 
ment of a suit and not from an order 
refusing to set aside the abatement of 
appeal. Learned counsel for the appel- 
lant however submits that the word 
‘suit’ in clause (k) includes an appeal. 
Counsel for the appellants in support 
of. this submission relies upon Hari 
Saran Singh v. Syed Md. Eradat Hus- 
sain, AIR 1925 Pat 162, Mir Wajid 
Ali v. Fagoo Mandal, AIR 1938 Pat 
125, Raju Mudali v. Chinnaraju Naidu, 
AIR 1941 Mad 51, Ganpat Bapuji v. 
‘ 1982 ‘Delhi/2 - I- G—24 n 
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Shri. Maruti Deosthen, Tandulwadi, AIR 
1952 Nag 181 and Alphonso Nazarath . 
v. Kavior Dias, AIR 1971 Mys 79. In 
these... authorities it has been held that 
an appeal lies from an order refusing 
to set aside the abatement of appeal, In 
come cases it has keen observed that 
the word ‘suit’ in Order 43 Rule 1 (k) 
of the Code includes appeal. In Raju 
Mudali (supra) it is observed that the 
expression ‘refusing to set aside abate- 
ment or dismissal of a suit’? is merely a 
compeondious way of referring to the 
provisions of Rule 9 of Order 22 of the 
Code. It is further observed that if the 
word ‘suit’ in clause (k) of Rule 1 of 
Order 43 is to bear a different meaning 
from what it bears in Order 22 Rule 9 
of the Code, it would be contrary to all 
rules of logical . interpretation. 

5. Nachiappa Chettiar v. Subrama- 
niam Chettiar, AIR 1960 SC 307, while 
interpreting the word ’suit? occurring 
in Section 21 of the Arbitration Act, the 
Court held that proceedings in appeal 
are continuation of the suit and the 
Mysore High Court after referring to 
the said Supreme Court Judgment held 
that the word ‘suit’ in clause (k) of 
Rule 1 of Order 43 of the Code includes 
an ‘appeal’. 

6. Learned Counsel for the respondents 
relies upon Akkhas Mia v. Abdul Aziz 
Bepari, AIR 1929 Cal 532 (2), Mahboob 
Hasan Khan v. Syed Bashir Hussain, 
AIR 1961 All 527, Dahyabhai Mathurbhai 
v. Dolia Bhaishankar Pitambar, AIR 
1963 Guj 258 and Sat Pal Rameshwar 
Dial v. Budha Lalji, AIR 1968 Punj & 
Har 70. In these authorities it is ob- 
served that Rule 11 of Order 22 provides 
only for the application of that Order 
to appeals and that in doing so Order 22 
applies to the appeals but there is no 
such provision in Order 43 Rule 1 {k) 
of the Code which enables the word 
‘suit? to include an appeal. It is alse 
observed that Rule 9 of Order 22 of the 
Code applies not cnly to suits but to 
appeals as well but at the same time the 
statute does not provide an appeal while 
making the provision of clause (k) of 
Rule 1 of Order 43 of the Code against 
every order passed under Order 22 
‘Rule 9 of the Code and that this right 
of appeal is confined expressly as against 


‘the order refusing to set aside the ab- 


atement of-a suit. The reasoning is 


that if-the intention was that the right 
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of appeal should be available against an 
order refusing to set aside abatement of 
appeals the legislature 
provided by adding the word 
at the end of the clause (k). 


7. I have taken into consideration the 
two sets of views expressed by the 
various Courts but in view of the 
Supreme Court judgment in Nachappa 
Chettiar (AIR 1960 SC 397) (supra), it 
seems to me that the word ‘suit? in 
clause (k) includes the appeal. In other 
‘words, I am of the view that an appeal 
lies from an order refusing to set aside 
the abatement of an appeal and that 
the word ‘suit’ in clause (k). includes 
lan appeal. 


8. The Lower Court has held that the 
application for substitution under O, 22 
Rule 3 of the Code was filed on 29th 
November, 1977, while the period of li- 
mitation for filing such an application 
expired on 28th November, 1977. 
Had the application been filed on 
28th November, 1977, there would not 
have been any difficulty and the appel- 
lants would have been substituted, In 
fact, the application, however. was filed 
on 29th November, 1977, for the reasons 
mentioned by the appellants in their 
subsequent application under Order. 22 
Rule 9 of the Code which is dated 6th 
October, 1978. The application under 
Rule 9 is no doubt barred by time as 
the appeal abated on 28th November, 
1977 and the period of limitation for 
filing an application to set aside an ab- 
atement of an appeal is 60 days from 
the day of abatement under Article 121 
of the Limitation Act. The Lower Court 
has also dismissed both the applications 
as barred by time. It was also observed 
that as reasons for not filing the first 
application for substitution within time 
were not mentioned therein, there was 
no ground to set aside the abatement. 
Learned Counsel for the appellants sub- 
mits that the Lower Court has misread 
the judgment in Bachan Ram v. Gram 
Panchayat Jonda, AIR 1971 Punjab & 
Haryana 243. The Lower Court has held 
that the reasons to set aside abatement 
were to be given in the application for 
substitution. The Punjab and Haryana 
High Court in the said judgment, how- 
ever, accepted the reason filed before 
the High Court itself, In other words, it 
appears from the report that no reason 
for not filing the application for substi- 


‘appeal’ 


Ram Kali Devi v, Ramesh Chander 


could have so. 


A, I. R. 


tution within time was pleaded in the 
application for substitution. It was ob- 
served that evidence about the sufficient 
cause for delay can be produced in the 
appellate Court and the abatement can 
be set aside if the application is made 
within 60 days from the date of abate- 
ment and the Court is satisfied about 
the explanation. In Union of India v. 
Kundan, AIR 1977 Delhi 38 the Division 
Bench observed that the application for 
Substitution may in substance be for set- 
ting aside abatement and referred to 
the case of Bachan Ram (supra). Thus 
it appears to me that if an application 
for substitution is not filed within a 
period of 90 days from the date of death 
of a party to the litigation but is filed 
before the expiry of 60 days from the 
date of abatement within the meaning 
of Art. 121 of the Limitation Act, the 


application for substitution may be 
treated as an application for setting 
aside abatement. It also appears that 


the reasons for not filing the application 
for substitution within the limitation 
period may be enquired into by the 
Court and if satisfied the abatement 
may be set aside. In Kirpa Ram v. 
Bhagat Chand, AIR 1928 Lah 746 it 
is observed that under Order 22 Rule 9 
of the Code the application is to set 
aside abatement and though as a matier 
of practice the applicant should state in 
the application that he was prevented 
by some sufficient cause from continu- 
ing the suit, it is not legally necessary 
that he should do so. It is further ob- 
served that the applicant should satisfy 
the Court that there was a sufficient 
cause. In that case an application for 
substitution was treated as an applica- 
tion under Order 22 Rule 9 of the Code 
and was allowed on proof of sufficient 
cause for the delay. Learned Counsel 
for the respondents on the other hand 
submits that as applicant must give re- 
asons in his application for setting aside 
abatement. In other words, he means 
to say that if an application for sub- 
stitution is to be treated as an applica- 
tion for setting aside an abatement it 
can be treated as such only if reasons 
for not filing the application for sub- 
stitution within time are mentioned 
therein, He relies upon Ataur Rahman. 
v. Mashkur-un-Nisa, AIR 1926 Lah 
474, But I find from the report that an- 
application purporting to be under 
O. 22, R, 4 might in particular cases be 
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treated as one in substance under O, 22 
Rule 9 of the Code. In the particular 
facts of that case the abatement was 
however not set aside, The Supreme 
Court in Union of India v. Ram Charan, 
AIR 1964 SC 215, has observed that the 
Court should not readily accept what- 
ever the appellant alleges to explain 
his default but should sevutinize it and 
that Court would be fully justified m 
considering the merits of the evidence led 
to establish the cause for the applicant’s 
default in applying within time for the 
impleading of the legal representatives 
of the deceased. Thus it seems that it 
is for the Court to satisfy itself whether 
there was sufficient cause which pre- 
vented the appellant from applying for 
substitution within time and if the 
Court feels satisfied it seems that the 
Court has to set aside the abatement. 


9. In the instant case, it seems that 
the Lower Court has not appreciated in 
a proper manner the judgment reported 
as Bachan Ram (AIR 19731 Punj & Har 
243) (supra), It is on record that the ap- 
plication for bringing the legal repre- 
sentatives on record is dated 28th Nov. 
1977 and bears the Court-fee stamp 
dated 28th Nov. 1977. From the subse- 
quent application dated 6th Oct. 1978 
supported by an affidavit, I am satisfied 
that the application for substitution was 
got iyped on the morning of 28th Nov. 
i977 that one of the appellanis Ramesh 
Sharma took the same to his house to 
obtain signatures of his mother and 
others but developed pain in his abdo- 
men and that he was confined to house 
till 3.30 pm. and thereafter, he got the 
signatures of al! the heirs on the appli- 
cation and reached the Court at about 
4.30 p.m. when the Reader told him to 
file the application on the next date as 
the appeal was also fixed for that date. 
There is general denial in the reply on 
behalf of the respondents. But after go- 
ing through the application, I am satis- 
fied that there was no intention on the 
part of the appellants for not filing the 
application for substitution om 28th Nev. 
1977 and that cause has been explained 
in the application dated. 6th Oct. 1978. 
I am, therefore, of the view that the 
Lower Court was. in error in refusing 
te set aside the abatement of the ap- 
eal. D 

10. For the reasons given above, I ac- 
cept this appeal and set aside tħe im- 
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pugned order, The abatement of the ap- 
peal .before the Lower Appellate Court 
is set aside and the appellants are sub- 
stituted in: place of the deceased Misri 
Lal. The ‘first appeal of the appellants 
challenging the decree dated 20th April, 
1977 before the Additional District 
Judge is, therefore, remanded for deci- 
sion in accordance with law. Parties are 
directed to appear before the Lower 
Appellate Court on 20th April, 1980. 
There would be no order as to -costs in 
this appeal, | 

Appeal allowed. 


AIR 1982 DELHI 19. 
SULTAN SINGH, J. 
Bal Krishan Julka, Petitioner v. K. L. 
Verma, Respondent, 
C. R. No. 6 of 1981, D/- 4£7-9-1981. 
(A} Oaths Act (44 of 1969), Sec. 7 — 
Evidence of witness recorded without 
administering oath by Additional Con- 
trolier — Admissible — Credibility of 
witness has to be determined with ref- 
erence to the statement that he has 
made while in the witness box. AJR 
1946 PC 3, AIR 1952 SC 54, Rel, on. 
(Para 2). 


(B) Delhi Rent Control Act (59 of 
1958), S. 14 (1) (e) — Suit for eviction 
on ground covered by S, 14 (1) (e) — 
Landlord not having other premises ex- 
cept suit premises — Premises in his 
occupation obtained on fixed term of 
tenancy — Landlord is entitled to get 
an. order of eviction. (Para 6) 


(C). Delhi Rent Control Act (59 of 
1958), S. 25-B (8) — Revision under — 
Interference — Finding of fact arrived 
at by Controller on evidence hefore him 
— High Court cannot interfere with 
finding merely because on same evt- 
dence, High Court would come te a dif- 
ferent. conclusion. {Para 7) 
Cases Referred : Chronological Paras 
(1980) 2 Rent LR 36 (Dethi) 

1971 Ren CJ 272 (Dethi) 

1971 Ren CR 887 (Dethi) 

ATR 1952 SC 54 : 1952 Cri LF 547 

ATR 1946 PC $: t946. AN LJ 100 

(1912) 2 KB 362: 107 LT 89: 81 LIKB 
957, Rex v. Marsham 2 


*Against.order of Brajesh Kumar, 4th 
Addi. Bent Controller, Delhi, D/- 
29-10-1980. - ) i 
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(1882) 51 LJQB 361, Richards Tweedy 
- and Co. v. Hough 2 


R. K. Makhija with Alakh Kumar, for 
Petitioner; B. S, Charya, for Respondent. 

ORDER :— This revision petition un- 
der Section 25B of the Delhi Rent Con- 
trol Act, 1958 (hereinafter called ‘the 
Act’) is directed against the order of 
eviction dated 25th Octeber, 1980 pass- 
ed by the Additional Rent Controller. 
The respondent-landlord filed an evic- 
tion petition on the ground covered by 
Section 14 (1) (e) of the Act alleging 
that he is the owner of the premises, 
that the same were let for residential pur- 
poses, that he requires them bona fide for 
occupation for himself and for the mem- 
bers of his family. The eviction petition 
was filed on 25th May, 1979 and at that 
time the family of the respondent con- 
sisted of himself, his wife, two married 
daughters, one unmarried son and one 
unmarried daughter, The respondent- 
landlord. was previously posted at Alla- 
habad but was transferred to Delhi with 
effect from Ist April, 1978. The landlord 
has retired since 30th September, 1979. 
His only son was previously working at 
Bombay but he-has also beer transfer- 
red to Delhi since February, 1979. He 
has been employed with Tobu Enter- 
prises.. The leave to defend was granted 
to the petitioner and after recording 
evidence the irial court passed the order 
of eviction against the petitioner. 


2. In this revision petition, the peti- 
tioner submits that the evidence oi the 
respondent-landlord was recorded with- 
out administering any oath and there- 
fore the Controller was in error in tak- 
ing into consideration the evidence so 
recorded. The statement of the respon- 
dent-landlord was recorded on ‘6th 
March, 1980 and it appears that no oath 
was administered to him. The remaining 
statement was recorded on 10th April, 
1980 but on that date the Controller 
administered him the oath. Learned 
counsel submits that statement without 
vath or solemn affirmation is useless, is 
of no value and cannot be looked into 
and, therefore, he submits that no order 
‘uf eviction can be passed against the 
petitioner-tenant. The material evidence 
of the respondent -recorded on 6th 
March, 1980 is the basis of the order of 
eviction. as the landlord in his statement 


deposed about -all- the -requirements and. ° 
ingredients of Section 14 (1) (e) of the. 
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Act, Learned counsel refers to para 1528 
Of Phippon on Evidence, Twelfth Edi- 
tion. It reads as under:— ` | 

“Where a witness before a magistrate - 


had, by mistake, not been sworn, and 
the case was accordingly re-heard on 
sworn testimony’ the same day, the 


second hearing was held justified as the 
first was a nullity and never placed the 
defendant in peril. So, where the Lord 
Lieutenant in Ireland had given evi- 
dence on his attestation of honour as a 
peer, without oath, this was held illegal, 
but as the losing party who had called 
him had acquiesced, no new trial was 
granted.” 

This statement of law is based cn Rex 
v. Marsham, (1912) 2 KB 362 and Ri- 
chards Tweedy and Co. v. Hough, (1882) 
51 LJQB 361. In both these judgments 
the evidence recorded: by the court 
without oath was held to be a nullity. 
This statement of law, however, is not 
applicable in India, where the indian 
Oaths Act, 1873 was in force up to 26th 
December, 1969, The Oaths Ack, 1968 
came into. force from 26th December, 
1969 repealing the Act of 1873. The rel- 


evant provisions for the purpose of the-- - 


present case are almost the. same and..- 
there is no material difference, Under 
section 3 of the Oaths Act, 1969 all 


courts and persons having by law or 
consent of parties- authority to receive 
evidence have power to. administer oath.. 
Under Section 4 of the Oaths Act, 1969 
oaths or affirmations are to be made by 
all persons that is to say (those) whe 
may lawfully be examined or required 
to give evidence besides others. The 
forms of Oaths or Affirmations are pre- 
scribed and mentioned in the schedule 
annexed to the said Act. Section 7 of 
the Oaths Act, 1969 reads as under: 


“No omission to take any oath or 
make any affirmation, no substitution of 
any one for any other of them, and no 
irregularity whatever ir the admin- 
istration of any oath or affirmation or 
in the form in which it is administered, 
shall invalidate any proceeding or ren- 
der inadmissible any evidence whatever, 
in or in respect of which such omission, 
substitution or irregularity took place, 
or shall affect the obligation of a wit- 
ness to state the truth.” ` 
Under this Section omission to take any 
or make any affirmation does not render 
inadmissible any evidence whatever and - 
does not affect the. obligation of a wit- 
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mess to state the truth. In other words, 
failure to administer oath does not 
mean that the statement of a witness 
‘recorded by the court is not admissible. 
‘Under this Section the evidence of the 
respondent-landlord which ..has been 
recorded without -oath or solemn affir- 
mation is- admissible and therefore the 
same can be acted upon, In other words, 
it can be read into by the court-for pur- 
poses of granting or refusing relief to 
the respondent. In Mohamed Sugal Esa 
Mamasan Rer Alalah v. The King, AIR 
1946 PC 3 it has been observed that once 
there is admissible evidence a court can 
act upon it. The Supreme Court in 
Rameshwar Kalyan Singh v. The State 
of Rajasthan, AIR 1952 SC 54.has been 
observed that an irregularity in admin- 
istering the oath or solemn affirmation 
cannot affect the admissibility of the 
evidence of the girl of seven or eight 
years. Under Section 7. of the Oaths Act, 
1969 failure tc take: oath or solemn 
affirmation does not debar a court from 
{acting on the evidence. Thus I hold that 
the evidence of the respondent recorded 
without administering oath by the Ad- 
ditional Controller is admissible and can 
be acted upon. Learned counsel for the 
petitioner submits that as.this evidence 
is- without oath it is not credible. The 
credibility of a witness has to be deter- 
mined with reference to the statement 
ithat he. has made while in the witness 
box, 

- 3. Learned counsel for the petitioner 
next contends that the premises were 
let to the petitioner for residence-cum- 
commercial purposes and therefore no 
order of eviction can be passed. He fur- 
ther submits that the family of the re- 
‘spondent consists of himself and his 
wife i.e. his son is not dependent upon 
‘him and that the respondent does not 
‘ require the suit premises for the resi- 
dence. The Controller after discussing 
the- evidence on record’ has come to the 
conclusion that the respondent is the 
“Owner of the premises which were let 
‘for residential purposes, that the family 
of the respondent consists of himself, 
his wife, his son and daughter, that the 
respondent 
‘premises at Z-67, Rajouri Garden, New 
Delhi as a tenant under Section 21 of 
the Act for a fixed period of two years 
with effect from 18th May, 1978. Learn- 
ed counsel 
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has been in possession of 


for the parties have taken . 
‘me through the? evidence on- record and 
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after going through the entire. evidence 
I am of the view that there is -no 
ground to reverse the finding arrived-at 
by the Additional Controller, The -re- 
spondent is the owner by virtue of the 
sale deed in his favour dated 17th June, 
1960 Ex. A/4. The house tax bill and 
receipt Ex. AW 4/2 also disclose that he 
is the owner. The Municipal Corpora- 
tion of Delhi surveyed the property and 
survey report Ex. A-W. 1/1 and A.W. 1/2 
also disclose that the respondent is the 
owner. The family of the respondent 
now consists of himself, his wife and 
married son, It is admitted by the peti- 
tioner-tenant that the third daughter of 
the respondent was married in Febru- 
ary, 1981 and that the son was married 
on 6th May, 1981. Taking into consid- 
eration this subsequent events the famı- 
ly of the respondent accordingly con- 
sists of the respondent, his wife, his son 
and son’s wife. The family of the re- 
spondent is also disclosed in the ration 
card which was issued on 13th April, 
1979 Ex. A. W. 4/16. ‘According to this 
ration card, the farnily consisted of re- 
spondent, his wife, one son and daughter 
aged 57, 50, 26 and 22 years respective- 
ly, as on 13th April, 1979. Admittedly 
the daughter is married and the son has 
already been married. The son of the 
respondent was transferred to Delhi -in 
February, 1979 as per orders Ex, A. W. 
2/1 and A. W. 2/2. It is also in evidence 
that the respondent after his transfer 
from Allahabad in April, 1978 request- 
ed the petitioner-tenant to vacate the 
premises. The petitioner did not vacate 
the premises. The respondent took the 
premises 24-67, Rajouri Garden, New 
Delhi consisting of one bed room, one 
drawing-cum-dining and one kitchen 
under Section 21 of the Act for a period 
of two years with effect from 18th May, 
1978. A copy of the order pranting fixed 
term tenancy is Ex. A. W. 4/14. 


4. The other dispute between the par- 
ties is about the letting purpose of the 
premises. The respondent in his eviction 
petition in para 14 states that the pre- 
mises were let on 10th October, 1970 
and no agreement on rent deed was ex- 
ecuted. The petitioner-tenant in the 
written statement alleges that the agree- 
ment was executed and the same was 
delivered to the landlord. Particulars 
òf the alleged agreement are not plead- 
ed by tHe petitioner-tenant. The -respon- ' 
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dent-landlord A, W. 4 deposes ihat the 
suit premises were let out either 
orally or in writing for residence-cum- 
commercial purposes and that no rent 
deed was ever executed, Besides this 
oral evidence the respondent has pro- 
duced on record assessment record of 
the Municipal Corporation of Delhi for 
the year 1975 Ex. A. W. 1/2. This record 
shows Julka as tenant since six years 
for residential purposes, It purports to 
have been signed by one Kimti Lal 
Julka. It is not disputed that Kimti Lal 
Julka is one of the partners of the firm 
M/s. Julka Sons and Bal Krishan Julka, 
petitioner-tenant is also alleged to be a 
partner of M/s. Julka Sons, Further the 
house tax, water and electricity 
charges pertaining to the suit premises 
are being paid as if the premises were 
residential. The  petitioner-tenant on 
the other hand states that he took the 
premises for residence as well as for 
his personal office. By personal office 
he means, the office of the firm M/s. 
Julka Sons of which he alleges himself 
to be a partner. The petitioner has 
produced Chander Gopal Khanna, P.W. 
2 a property dealer. It was stated by 
him that the premises were let through 
him andthatthe same were let out for 
office-cum-residence purposes. The respon- 
dent-landlord has emphatically denied 
that the premises were let out through 
any property broker, The other witness 
K. N. Saxena, R. W. 4 from the Tele- 
phone Department who deposes that he 
brought the record of telephone Num- 
ber 632326, which was previously in- 
stalled at C-29, Greater Kailash I, New 
Delhi. This telephone was subsequently 
installed at the premises E-154, Greater 
Kailash, New Delhi on 28th Oct. °70. He 
further states that this telephone was 
again shifted to M-57, Greater Kailash 
New Delhi on 10th Dec., 1970. Learned 
counsel for the petitioner states that the 
petitioner-tenant was previously resid- 
ing and carrying on business at C-29, 
Greater Kailash I, New Delhi, that he 
took the premises on rent and shifted 
his office as well as residence and that 
he got the telephone installed by get- 
ting the same shifted from C-29, Greater 
Kailash, New Delhi. The telephone bill 
at the address of the suit premises for 
Nov., 1978, Ex. R. 2. has also been 
produced. This bill shows that the 
telephone is in the name of M/s. Julka 


Sons. By installation of the telephone 
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belonging to the partnership firm, 
learned counsel submits that the pre- 
mises were meant for the business of 
the firm and that the business was car- 
ried on by the petitioner tenant, The 
tenant has not produced any documentary 
evidence to show that any business of 
M/s. Julka Sons or any correspondence 
between the petitioner-tenant or their 
partner was ever. carried on at the said 
premises. In fact no documentary evi- 
dence was produced by the petitioner 
tenant in support of his plea that the 
suit premises were used for commercial 
purposes besides being used for resi- 
dence. The petitioner has produced the 
first rent receipt dated 10th October, 
1970. Ex, R. 1 admittedly issued by the 
respondent. This receipt shows that 
the premises were let out with effect 
from 10th October, 1970. Rs, 450/- was 
paid as advance rent for one month 
from 10th October, 1970 and another 
sum of Rs. 450/- was deposited as secu- 
rity. The last sentence of the receipt 
reads, “the receipt is subject to the ex- 
ecution of the rent deed’. By these 
words, learned counsel submits that the 
rent note was executed and that this 
receipt was made subject to the execu- 
tion of the rent deed. From this it ap- 
pears that the parties agreed to execute 
rent deed but in fact no rent deed was 
executed and non-execution of the rent 
deed does not affect the contract of the 
tenancy between the parties. The ques- 
tion further remains: whether any rent 
deed was executed between the parties. 
The petitioner while in the witness box 
states that a rent note was executed on 
Rs. 2/- stamp paper, The petitioner does 
not give the date of purchase of the 
stamp paper or the date of execution 
of any rent deed. The petitioner could 
have produced the stamp Vendor from 
whom Rs. 2/- stamp paper was pur- 
chased for execution of the same, No 
such evidence is forthcoming. The re- 
spondent, on the other hand, emphati- 
cally denied that any stamp paper was 
purchased, The Additional Controller 
after considering the evidence on record 
has come to the conclusion that no rent 
deed was executed. 


5. Learned counsel for the petiticner- 
tenant then contends that the Addi- 
4jonal Controller was not correct in 
observing that the notice to produce 
rent note under Section 66 of the Evi- 
dence Act: ought to have been served 
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upon the respondent. 
dent-landlord in his eviction petition 
and in his statement has emphatically 
stated that no rent deed was ever ex- 
ecuted between the parties, the serving 
of notice under Section 66 of the Evi- 
dence Act was mere formality and im 
my view it was not necessary but in spite 
of this observation of the learned Con- 
troller the finding is that plea of execu- 
tion of document with regard to the 
tenancy is false. 

6. Lastly, learned counsel for the 
petitioner submits that the son of the 
respondent is not dependent and no 
order or eviction can be passed for his 
requirement. From the ration card r 
appears that the son has been residing 
with the respondent-landiord and as 
such the respondent's son is a member 
of his family, In I. L. Mehta v. Smt. 
Hira Devi, 1971 Rent CJ 272 (Delhi) it 
has been observed that the requirement 
of a son even though earning and mar- 
ried, already living with the landlord, 
has to be taken into: consideration while 
determining the requirement of the 
landlord. It has been further observed 
that the word “himself” cannot be taken 
to exclude the sons simply on the 
ground ‘that they are independent and 
earning their living and are in a posi- 
tion to set up their separate residence. 
In ‘Sain Dass Berry v. Madan Lal Puri, 
1971 Rent CR 887, this Court observed 
that the word ‘himsel? has to be in- 
terpreted to mean “for himself’ as 
living along with his family members, 
with whom he is normally accustomed 
to live. It is in evidence that the re- 
spondent’s son was previously at Bom- 
bay but was transferred to Delhi and 
after his transfer he has been residing 
at Z-67, Rajouri Garden, New Delhi 
as is clear from the ration card. Learn- 
ed counsel for the petitioner says that 
as the respondent’s son is not dependent 
on him his requirement should not be 
taken into ccnsideration and _ relies 
upon J. B. Jain v. Smt. Saraswati Devi 
Mahna, (1980) 2 Rent LR 36 (Delhi). In 
‘this judgment it has been observed by 
the learned Judge that even persons 
belonging to the landlord’s family who 
are independent can be treated as part 
of the landlord’s family and can be in- 
cluded in the correct meaning of the 
word ‘himself’ as it accurs in S. 14 (1) (e) 
of the Act. In facts and circum- 
stances of that case, revision was accept- 
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ed and the eviction petition. was sent 
back for re-decision according to law. 
The facts of that case are not applica- 
ble to the eviction petition before me. 
Assuming that the son of the respon- 
dent is not dependent upon him and 
that no order of eviction can be passed 
for his requirement and if the require- 
ment of the son is excluded it has not 
been brought to my notice whether the 
respondent and his wife have any place 
in Delhi for their residence. It is in 
evidence that the respondent-landlord 
has no other premises at Delhi except 
the suit premises. The respondent- 
landlord has no right after the expiry 
of fixed term of tenancy under Sec. 21 
of the Act to continue to occupy the 
premises Z-27, Rajouri Garden, New 
Dethi. Thus for the respondent and his 
wife an order of eviction has to be 
passed against the petitioner-tenant. In 


my view the Additional Controller 
rightly passed . the order of eviction 
against the tenant, Fhe petitioner- 


tenant has filed an application under 
Order 41 Rule 27-of the Code for leave 
to produce the partnership deed of the 
firm M/s. Julka Sors of which the peti- 
tioner is a partner. He has also filed a 
certificate from the bank showing that all 
payment of rent was made by the firm 
to the respondent by means of cheque. 
The evidence on record is sufficient: to 
enable me to ‘pronounce judgment, The 
petitioner tenant cannot be allowed to 
fill in gap in his evidence, if any. I 
have gone through the partnership deed 
and. certificate or payment of rent by 
means of cheques and I am of the view 
that the partnership deed does not af- 
fect the merits of the present case but 
only shows that the business of M/s. 
Julka Sons was started at C-29, Greater 
Kailash, New Delhi. ‘Fhe certificate of 
the bank only shows that the cheques 
were issued by the firm M/s. Julka Sons 
but it is not the case of the petitioner- 
tenant that the firm was tenant of the 
suit premises. It is admitted that the 
petitioner alone is the tenant. So no 
useful purpose would be served by ad- 
mission of these two documents at this 
stage. These documents cannot be 
taken into. evidence under Order 41, 
Rule 27 of the Civil P. C. 

7 I may also add. that this is a revi- 
sion under Section 25-B (8) of the Act 
and. the. High Court _ardinarily is not 
to re-appreciate the evidence and. sit in 
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judgment over finding of fact arrived at 
by the-Controller on the evidence. be- 
fore him. Further this court cannot in- 
terfere with the finding of the Control- 
ler merely because on the same evidence 
it is likely that this court may come to 
a different conclusion. 

8. I, therefore, do not find any 
ground to interfere with the findings 
given by the Additional Controller. The 
revision petition is dismissed with no or- 
der as to costs, 

- Petition dismissed. 
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Deep Chand, Petitioner v. 
Singh, Respondent. 


Jhandoo 


C. M. (Main) No, 199 of 1980, D/- 
26-5-1981. a 
Delhi Rent Control. Rules (1959), 


Rule 23 — Civil P. C. (1908), Section 144 
— Application for restitution — What 
Court can grant restitution. 

The Additional Controller had initi- 
ally directed the tenant to deposit all 
rent failing which it was ordered that 
the tenant would be liable to eviction. 
This order was however set aside by 
the Rent Control Tribunal and the 
matter was remanded to the. Additional 
Controller who on an.objection by the 
tenant came to the conclusion that the 
suit premises were not governed by the 
Act. Thus as the order for deposit was 
passed by the Third Additional Con- 
troller, he alone under Sec. 144 
(1) of the Code had jurisdiction 
to pass an order for  restitu- 
tion of the amount deposited by him. 
The words “the Court which passed the 
decree or order” in Sec. 144 (1) of the 
Code mean the Court passing the order 
irrespective of the fact whether or not 
the Court had jurisdiction to pass the 
initial order which was subsequently 
reversed or set aside. For purposes of 
restitution it is immaterial whether the 
Court passing the initial order had no 
jurisdiction to entertain the litigation 
initially. Had it been so the party en- 
“titled to restitution would be without 
any remedy. (Para 4) 
'M Mohan, for Petitioner; 5. R. 
Yadav, for Respondent. 


.. ORDER :— This is a petition under 
Article 227 of the Constitution of India 
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. Deep Chand v. Jhanidoo «Singh: 


' petitioner to deposit 


‘Rs, 30/- per month within one 


deposited. 
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for setting aside and.quashing the order 
dated ‘September 19, 1980 of the Third 
Additional Controller ` in eviction case 
Jhandoo Singh v. Deep Chand. It has 
arisen in the following circumstances. 
2. On January 8, 1973, Jhandoo Singh 
respondent filed an application for evic- 
tion of the petitioner on the ground of 
non payment of rent, he. having failed 
to pay rent for the period from Septem- 
ber 30, 1969 at Rs. 30/- per month, in 
spite of the service of a notice of de- 
mand under Section 14 (1) (a) of the 
Delhi- Rent Control Act, 1958 (herein- 
after -called ‘the Act’). The petitioner. in 
his written statement pleaded that - he 
was not a tenant under him. The Addi- 
tional Controller by order dated Decem- 
ber 15, 1975 held that their existed re- 
lationship of landlord and tenant be- 
tween the parties, He directed the 
rent for a period 
of three years preceding the date of 
filing of the eviction application at 
month 
from the date of the order failing which 
the eviction order was deemed to have 
been passed. The petitioner filed. an ap- 
peal against the eviction order and the 
Rent Control Tribunal stayed. the ope- 


‘ration subject to deposit of the arrears 


of rent as already directed by the Ad- 
ditional Controller. The amount depo- 
sited was directed not to be paid to the 
respondent and the Tribunal by order 
dated May 9, 1979 accepted the peti- 
tioner’s appeal and remanded the case 
to the Third Additional Controller for 
decision after recording fresh evidence. 
The. petitioner thereafter was allowed 
to amend the written statement plead- 
ing that the property in question was 
not governed by the Rent Act. The 
Third Additional Controller by order 
dated February 13, 1980 held that the 
premises were not governed by the Act 
and therefore the Controller under the 
Act had no jurisdiction to entertain 
the eviction. application, He dismissed 
the eviction application. The petitioner 
tenant applied for the refund of rent 
deposited by. him in pursuance of the 
various orders passed by the Thirc Ad- 
ditional Controller and the Rent Con- 
trol Tribunal. The respondent: in reply 
submitted that as the Additional Con- 
troller had no jurisdiction to entertain 
the eviction application, he had no 
jurisdiction’ to order refund of the rent 
The . Third > Additional Con- 
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‘troller by the impugned order dated 
September 19, 1980, dismissed his appli- 
cation holding that he ceased to have 
Jurisdiction in the matter. 


3. By this, petition under Article 227 
of the Constitution of India the peti- 
tioner submits that he is entitled to the 
restitution of the amount of rent de- 
posited by him. He says that he is en- 
titled to the restitution as the order 
for deposit of rent is deemed to have 
been set aside or reversed by the final 
order dismissing the eviction applica- 
tion. The respondent in reply submits 
that the Controller had no jurisdiction 
to order the refund of the rent deposit- 
ed as the eviction application itself did 
not lie in his Court. The Central Gov- 
ernment framed the Delhi Rent Con- 
trol Rules, 1959 in exercise of the 
power conferred- by Section 56 of the 
Act. Rule 23 of the said Rules reads as 
under : 


“Rule 23: Code of Civil Procedure to 
be generally followed : In deciding any 
question relating to procedure not spe- 
cially provided by the Act and these 
rules, the Controller and the Rent Con- 
trol Tribunal shall, as far as possible, 
be guided by the provisions contained 
in the Code of Civil Procedure, 1908.” 


In view of this Rule the procedure con- 
tained in the Civil P. C. 1908 is appli- 
cable to the facts of the present case as 
no specific procedure is laid down either 
under the Act or under the Rules. Sec- 
tion 144 of the Code is therefore appli- 
cable to the present proceedings for re- 
stitution. Section 144 of the Civil P, C. 
reads as under : 


. “S. 144 (1):— Where and in so far as 
a decree or an order is varied or re- 
versed in any appeal, revision or other 
proceeding or is set aside or modified in 
any suit instituted for the purpose, the 
court which passed the decree or order 
shall on the application of any party 
entitled to any benefit by way of resti- 
tution or otherwise, cause such restitu- 
tion to be made as will, so far as may 
be, place the parties in the position 
which they would have occupied but for 
such decree or order or such part there- 
of as has been varied, reversed, set 
aside or modified; and, for this purpose, 
the Court may make any orders, includ- 
ing orders for the refund of costs and 
for the payment of interest, . damages, 
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compensation and mesne profits, which 
are properly consequential on such 
variation, reversal, setting aside or 
modification of the decree or order. 
Explanation: For the purpose of sub- 
section (1) the expression “Court which 
passed the decree or order” shall be 
deemed to include — 


(a) Where the decree or sie has 
been varied or reversed in exercise of 
appellate or revisional jurisdiction, the 
Court of first instance; 


(b) Where the decree or order fag 
been set aside by a separate suit, the 
Court of first instance which passed 
such decree or ord=2r; 


(c) Where the Court of first instance 
has ceased to exist or has ceased to 
have jurisdiction to execute it, the Court 
which, if the suit wherein the decree or 
order was passed were instituted at the 
time of making the application for re- 
stitution under this section, would have 
jurisdiction to try such suit. 


(2) No suit shall be instituted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by 
application under sub-section (1). 


4.: Under this section if an order is 
reversed or set aside in any subsequent 
proceedings, the Court which passed the 
initial order is empowered to cause re- 
stitution on an application of the party, 
entitled to restitution. Sub-section (2) 
provides that no suit can be filed for 
the purposes of restitution available un- 
der sub-section (1), The objection is 
that the Additional Controller did not 
have jurisdiction to entertain the evic- 
tion application and therefore he would 


not have jurisdiction to order the re- 
fund of the amount deposited by the 
petitioner, The Additional Controller 


had initially directed to deposit all rent 
failing which it was ordered that the 
petitioner would be liable to eviction. 
This order was however set aside by 
the Rent Control Tribunal and the mat- 
ter was remanded to the Additional 
Controller who on an. objection by the 
petitioner tenant came to the conclusion 
that the suit premises were not govern- 
ed by the Act. Thus as the order for 
deposit was passed by the Third Addi- 
tional Controller, he alone under sub- 
of the Code 
has jurisdiction to pass an order for re-} 
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stitution of the amount deposited by 
him, The petitioner is not entitled to 
take independent proceedings 
recovery of the amount deposited by 
him or for its restitution because a suit 
is barred under sub-section (2) of Sec- 
tion 144 of the Code. In this case the 
rent was deposited in the office of the 
Third Additional Controller but the 
same has not been paid to the respon- 
dent in view of the subsequent order 
passed by the Rent Control Tribunal 
and therefore it is only the Third Ad- 
ditional Controller who has jurisdiction 
to order for repayment of the amount 
to the petitioner. The words, “the 
Court which passed the decree or order” 
mean the court passing the order ir- 
respective of the fact whether or not 
the court had jurisdiction to pass the 
initial order which was subsequently 
reversed or set aside. For purposes of 
restitution it is immaterial whether the 
court passing the initial order had no 
jurisdiction to entertain the litigation 
initially, Had it been so the party en- 
titled to restitution would be without 
any remedy. The Third Additional Con- 
troller alone therefore has jurisdiction 
to order repayment of the amount de- 
posited by the petitioner. 
5. The next objection raised by the 
respondent is that the eviction applica- 
tion has been dismissed but the order 
requiring the petitioner to deposit the 
rent has not been set aside by the final 
order. The initial order for deposit of 
amount was made to enable the peti- 
tioner tenant to seek protection under 
Section 14 (2) of the Act but when the 
eviction application itself is dismissed, 
all interlocutory orders passed in the 
proceedings would be deemed to have 
been set aside. Thus, when the eviction 
application was finally dismissed it must 
be held that the order of the Additional 
Controller directing the petitioner to 
deposit rent was also reversed or set 
aside. When rent is deposited within the 
meaning of Section 15 of the Act it is 
paid to the landlord if he succeeds in 
proving that he was landlord but when 
he fails the amount deposited by the 
tenant is liable to be refunded. to him. 
6. Lastly, it is submitted by the 
learned counsel for the respondent that 
the petitioner should file a suit for re- 
covery of the amount deposited by him. 
-This objection also has no force. In 
view of sub-section (2) of Section 144 
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of the Code, filing of a separate suit is 
barred. 


7. I, therefore hold that the Third 
Additional Controller failed to exercise 
Jurisdiction vested in him. He ought to 
have ordered refund of the amount of 
rent deposited by the petitioner tenant 
in the said eviction proceedings. I, ac- 
cordingly set aside the order dated Sep- 
tember 19, 1980 in the eviction case 
Jhandoo Singh v. Deep Chand and 
direct that the amount deposited by the 
petitioner tenant be refunded to him. 
The -petitioner shall also be entitled to 
costs of these proceedings. Counsel's fee 
Rs. 100/-. 

Order accordingly, 
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M/s, K. Bahadur Singh & Son, Delhi 
Petitioner v. Municipal Corporation of 
Delhi Respondent, SL sh 

C. R. No. 126-of 1981, D/- 22-7-1981.* 

Civil P. C. (5 of 1908), O. 18, Rule 2 
(4) (as inserted by Act 104 of 1975) — 


Production of evidence — Powers of 
Court — Court can permit production 
of evidence even after its closure — 


Plaintiff seeking to open evidence. on 
ground that he was prevented earlier 
by unavoidable family circumstances — 
Ground held not valid. 

The power conferred by sub-rule (4) 
of Order 18.(2) is untrammelled and 
uncontrolled by any previous order 
made by the trial Court with regard to 
the evidence or examination of witnesses 
of the parties. The expression ‘at any 
stage’ will in the context of the rule 
clearly imply any stage previous ta the 
delivery of judgment. However the 
Court must record reasons before ex- 
ercising the discretion under this sub- 
rule. It is well settled that wherever 
discretion vests in a Court to permit any 
particular act or pass any particular 
order, the same must be exercised judi- 
cially and for valid reasons. It cannot 
be exercised arbitrarily or capriciously. 

(Para 3) 

Tt is not correct to say that Order 18, 

Rule 2 (4) does not provide for opening 


*To revise order passed by Ghansham 
Gupta, Sub. J., ist class, Delhi, Dj- 
21-1-1981. oo 
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of plaintiff's evidence again after clos- 
ing the same. There is no such limi- 
tation or restriction on the 
the Court while exercising discretion 
under this sub-rule. All that the 
Court has to see is if there is any valid 
ground or reason for permitting ex- 
amination of any witness etc. (Para 5) 


Where the plaintiff did not take any 
efforts to summon his witnesses or pro- 
duce them in the Court. even though 
three or four opportunities were given 
to him, nor did he furnish any explana- 
tion as to why no witnesses had been 
summoned or present in the Court, the 
closure of plaintiff’s evidence was per- 
fectly justified. It was more so when 
even in his application under Order 18, 
Rule 2 (4) the plaintiff did not assign 
any specific reason for. not adducing his 
evidence at any earlier stage all that he 
stated was that he was prevented by 
some unavoidable family circumstances 
to lead evidence which cannot be a 
valid ground for granting another op- 
portunity to the plaintiff to produce his 
evidence, (Para 4) 


D. S. Golani with Hira Singh and 
Miss. Sarbjit Kaur, for Petitioner; R. K. 
- Chadha, for Respondent. 


ORDER :— The facts leading to this 
revision petition succinctly are that the 
plaintiff instituted a suit for injunction 
restraining the respondent-Corporation 
from recovering property tax levied in 
respect of shop No. C-93, New Subzi- 
mandi, Azadpur, Delhi on the ground 
that the respondent-Corporation was 
not competent to determine and impose 
the property tax with retrospective 
effect under Section 126 of the Delhi 
Municipal Corporation Act without first 
issuing a notice under Section 124 of 
the said Act. Issu¢s in the case were 
framed as far back as 8th August, 1977. 
Since the onus of all the issues lay on 
the respondent-Municipal Corporation 
of Delhi, it was called upon to adduce 
evidence first. The evidence of the re- 
spondent closed on 28th March, 1979, 
but the case was then adjourned to 21st 
August, 1979, for evidence of the plain- 
tiff. However, no evidence could be re- 
corded on the adjourned date of hear- 
ing and the case was further adjourned 
to 6th December, 1979. at the request of 
the plaintiff. On that day again the evi- 
dence of the plaintiff was not recorded 
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because Mr. Golani, counsel for the 
plaintiff, was stated to be busy in the 
High Court. Even though Order 17 
Rule 1, Civil P. C, as amended by 
Amending Act 104 of 1976, (hereinafter 
referred, to as the Code) which con- 
fers on Court discretion to grant time 
to a party at any stage of the suit and 
adjourn the hearing of the suit, _ does 
not recognise’ the fact of the pleader of 
a party being engaged in another Court 
as a ground for adjournment, the trial 
Court allowed the adjournment because 
there was no opposition by the opposite 
party. However, 25th March, 1980, 
which was the adjourned date of hear- 
ing happened to be a holiday.’ So, the 
matter was taken up on 16th April, 
1980, and final opportunity was given 
to the plaintiff to produce his entire 
evidence on 4th August, 1980. A fur- 
ther direction was made that the wit- 
nesses be summoned on the responsi- 
bility of the plaintiff. All the same no 
P. W. was present on 4th August, 1980 
and none had been summoned. Hence, 
finding that there was no justification 
for grant of further opportunity, the 
trial Court closed the evidence of the 
plaintiff and adjourned the suit to 18th 
September, 1980, for hearing of argu- 
ments. The plaintiff again sought ad- 
journment on the ground of illness of 
his counsel and there being no opposition 
it was adjourned to 30th October, 1980, 
for final arguments. On that day, the 
plaintiff-petitioner moved an application 
under Order XVIII Rule 2 .(4) of the 
Code praying that he be permitted to 
lead both documentary as well as oral 
evidence so as to meet the ends of jus- 
tice. The said application was opposed 
by respondent-Corporation and even- 
tually vide impugned order dated 21s! 
January, 1981, the request of the plain- 
tiff was turned down. Feeling aggrieved 


‘the plaintiff has come up in revision. 


-2. The learned counsel for the peti- 
tioner has canvassed with considerable 
fervour that on its plain reading sub- 
rule (4) of Order XVIIT Rule 2 confers 
wide powers on the Court to direct or 
permit any party to examine any wit- 
nesses at any stage and as such the in- 


terest of justice demanded that the 
petitioner. should have been granted 
one more opportunitny for producing 


his- -evidence.- His line of argument is 
that. in case the impugned order is al- 
lowed--to stand it will result in: miscar- 
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riage of justice inasmuch as the plain- 
tiff’s suit may be „thrown out in: toto 
and at any rate the Court may find it 
difficult to grant the necessary relief to 
which he would have been otherwise 
entitled but for closure of his evidence. 
R..2 of O. XVIII runs as under: 


*(1) On the day fixed for hearing of 
the suit or on any other day to which 
the hearing is adjourned, the party hav- 
ing the right to begin shall state his 
case and produce his evidence in sup- 
port of the issues which he is bound to 
prove, 

(2) The other party shall then state 
his case and produce his evidence (if 
any) and may then address the Court 
generally on the whole case. | 

(3) The party | beginning may then 
reply generally on the whole case. 

.#(4) Notwithstanding anything con- 
tained in this rule, the Court may, for 
reasons to be recorded, .direct or per- 
mit any party to examine any witness 
at any stage.” 


3. On a-plain reading of this rule, it 
is crystal clear that it is designed to 
regulate the hearing of the suit and ex- 
amination of the witnesses. It lays 
down the order of examination of wit- 
nesses. However, sub-rule (4) which 
has been recently introduced in the 
said rule by. Amending Act 104 of 1976 
expressly provides that notwithstanding 
anything contained: in this rule the 
Court may, for reasons to be recorded, 
direct or permit any party to examine 
any witness at any stage. The non ob- 
stante clause with. which this sub-rule 
opens thus gives overriding effect to 
the same with the result that the Court 
may exercise the discretion vesting in it 
under sub-rule (4) at any time. Fur- 
ther the expression “at any stage” will 
in the context of the rule clearly imply 
any stage previous to delivery of judg- 
ment. In other words, the trial Court 
had the discretion to permit the plain- 
tiff to adduce his evidence both oral as 
well as documentary notwithstanding 
the closure of his evidence earlier vide 
order dated 4th August, 1980. Obviously 
the power conferred by sub-rule (4) is 
untrammelled and uncontrolled by any 
previous order made by the trial Court 
with regard to the evidence or examina- 


*(Inserted by Act 104. of 1976, Sec. 69 
. (i) (1-2-1977) ). < ook g 
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tion of witnesses of the parties. . 
ever, the Court must record. 
before exercising the. discretion 
this sub-rule. It is well settled that 
wherever discretion vests in a Court 
to permit any particular act or pass 
any particular order, the. same must be 
exercised judicially and for valid re- 
asons. It cannot be exercised arbitrarily 
or capriciously. 


4. That being the legal position, let 
us come to the facts of the instant case. 
As may be noticed from the foregoing 
re‘sume’ of the proceedings of the trial 


Court pno _ effort seems to have been 
made by the plaintif at any 
stage up to 4th August, 1980, to 


summon his witnesses or produce them 
in. the Court, even though three or 
four opportunities had been granted to 
him. Even on 4th August, 1980, no ex- 
planation was furnished |as to why no 
witnesses had been summoned or was 
present in Court. Under these circum- 
stances, the learned sub-judge was 
perfectly justified in closing the 
plaintiff’s evidence. Even in his applica- 
tion under Order XVIII Rule 2 (4) of 
the Code the plaintiff did not assign any 
specific reason for not .adducing his 
evidence at any earlier. stdge and all 
that he stated was that he was prevent- 
ed by. some unavoidable family circum- 
stances to lead evidence. To : say the 
Jeast, this is hardly any ground much 
less valid ground for granting another 
opportunity to the plaintiff to produce 
his evidence. It may also be noticed 
that nothing has come on the record! . 
that even on the said date the evidenze| . 
of the plaintiff was actually present. 
Hence, the. learned  Sub-Judge has. 
rightly observed in the impugned order 
that :— 


“The plaintiff has also been given a 
good number of opportunities to adduce 
his evidence and no grounds have been 
shown in the application as to why the 
plaintiff was not able to lead his evi- 
dence despite so many opportunities and 
warnings.” 


5. However, he was in error in fur-|. 
ther saying that Order XVIII Rule 2 
does not provide for opening. of plain- 
tiffs evidence again . after closing the 
same. As stated above, there is no such 
limitation or restriction on the power 
of- the Court while exercising -discretion 


1982 


under sub-rule (4) of Order XVUI'R. 2 
of the Code and all that he has to see 
is if there is any valid ground or reason 
for permitting examination of any wit- 
ness etc. So, even though the learned 
sub-Judge slipped into an error of law 
while construing the scope and ambit 
of sub-rule (4) no exception can be 
taken to his decision on the merits of 
the case. Surely further opportunity to 
the plaintiff for adducing his evidence 
cannot be granted merely because he 
will be highly prejudiced 
or because the opposite party can be 
compensated by way of costs. It will 
certainly amount to placing premium on 
the gross negligence and carelessness on 
the part of the plaintiff in not taking 
necessary steps to produce his evidence 
on any of the dates meant for the same.- 
Thus, the plaintiff has to’ blame him- 
self orily for landing himself in this un- 
fortunate situation and he must suffer 
the consequences, ) 
. 6 To sum up, therefore, I find no 
merit in this revision petition. It is ac- 
cordingly dismissed but no order is 
made as to costs. ; 

. Revision dismissed: ' 
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Sugar Cane (Control) ` Order (1966), 
` CL 3 (1) — Fixation of minimum price 
-of sugarcane — Factors to.be taken into 
consideration. ILR (1976) 55 Pat 669 
and AIR 1977 Madh Pra 28, Dissented 
from. 


The Government is not bound to fix 
the price of sugarcane by rigidly follow- 
ing the particulars ‘with regard ‘te 
factors (a) to (e) of Cl. 3 (1). - These 
particulars are relevant and regard must 
be had of them but the Government 
is entitled to fix a price which may 
work out to be different than what 
would work -out by following these 
factors alone, ` _ (Para 11) 
~ The factors mentioned in cls. (a) to 
(€) of Cl. 3 (1) have to be given due re- 
gard at the time when the prices are 
fixed. It is obvious that no particulars 
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with regard to these factors can possibly 
be available with regard to the season 
for which the prices are being fixed. The 
only particulars which can be availa- 


ble are for the earlier years. The Gov- 
ernment cannot fix a price by dis- 
regarding cls. (a) to (e). (Para 12) 


The figures of recovery could not he 
restricted to the peak period and that 
‘he said figures could not be rounded 
off. ILR (1976) 55 Pat 669 and AIR 1977 
Madh Pra 28, Dissented from. (Para 10) 


‘It is not for the Courts to decide as 
to what is the manner in which the price 
is to be fixed or what are the other 
factors which the Government should 
take into account, so long as the other 
factors are relevant, One thing, how- 
ever, is clear, that regard must be had- 
to the correct: figures of the previous 
year. When exact figures are available 
with regard to recovery in respect of 
the previous years there is no justifia- 
ble reason as to why the same should- 
be disregarded. (Para 12) 


In the instant case, the Central Gov- 
ernment was not justified in having re- 
gard to the recovery of sugar only for: 
the optimum period, though:the Govern- 
ment was entitled to take into consi-~. 
deration the figures of the :year 1969-70, 
while fixing price for 1970-71, but it. 


should have taken into consideration 
the figures for the entire season and 
not a part of the season. - (Para 14) 
Cases Referred : Chronological Paras 
AIR 1979 All 394 7, 8A, 13, 14 
AIR 1977 Madh Pra 28: 1976 MPLJ 

729 9 
ILR (1976) 55 Pat 669 9 


AIR 1975 SC 460: (1974) 2 SCC 630 11 
AIR 1973 All 190 8, 9 
AIR 1972 All 71 8, 9 
AIR 1959 SC 626: 1959 Supp (2) SCR 

123 : 1959 SCJ 663 9 


AIR 1943 PC 164: (1943) 2 Mad LJ 
254 © 11 
Shanti Bhushan, with Ashok Gupta. 

and D. N. Mishra, for Petitioner; M. 

Chandrasekharan with Miss Savita 

Sharma, for Respondent. (Union of 

India). 


ORDER :— The petitioner in this writ 
petition is seeking to challenge the Noti- 
cation dated 12th Nov. 1970: whereby 
the minimum sugarcane price for . two 
of the petitioner’s factories, namely, 


=- Daurala Sugar :Works and Mawana Su-'-- 
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gar Works was fixed in respect of the 
season 1970-71. 

2. The aforesaid two sugar factories 
owned by the petitioners are situate in 
District Meerut in Uttar Pradesh, Under 
the Essential Commodities Act, 1955 the 
Central Government has been regulating 
the price, distribution and movement of 
sugar and has alsc been fixing the price 
of sugarcane. Under S. 3 of the Essen- 
tial Commodities Act, 1955 the Central 
Government issued the Sugarcane (Con- 
trol) Order, 1966, which Order repealed 
an earlier similar Order of 1955. In this 
writ petition we are concerned with 
cl. 3 of the said order. The said clause 
enabies the Central Govt, to fix mini- 
mum price of sugarcane payable by a 
producer of sugar. The relevant portion 
of the said: clause, namely, clause 3 (1): 
reads as under :— 

“The Central Government may, after 
consultation with. such authorities, 
bodies- or associations as it may deem 


fit, by. notification in the official Gazette, . 


from. time: to time, fix the minimum 
price of sugarcane to: be paid. by pro- 
ducers. of sugar or their agents for the 
sugarcane purchased by them, having’ 
regard to— 

(a) the cost of production of sugar- 
cane; l 

(b} the return. to the grower from al- 
ternative crops and the general trend of 
prices of agricultural commodities; 

(c) the availability of sugar to the 
consumer. at a fair price; 

(d), the- price at which sugar produced 
from sugarcane is sold’ by producers. of 
sugar; 

(e) the recovery of sugar from sugar- 
cane, 

Provided that the Central Government 
or, with the approval of the Central 
Government, tħe State Government, 
may, in such circumstances and subject 
to such conditions as it may specify 
allow a suitable rebate in the price 50 
fixed.” 


In exercise of the powers con- 
ferred. by aforesaid cl. 3 the Central 
Government issued Notification dated: 


12th Nov. 1970. 
sugarcane prices 
of the. year 1970-71. 
30th Sept, 19:74). 
fixed: by. this. Notification. in respect. of 
different. producers. of sugar, The: prices 
of sugarcane. 


By this Notification. 
were fixed in respect 
(Ist. Oct. 19706: to 


Different. prices were: 


which. were fixed in re- 
spect of Daurala. Sugar Works and’ Ma~) 
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wana Sugar Works were at. Rs, 8.03 and 
7.96 per quintal respectively. 

3. The aforesaid fixation of prices of 
sugarcane is sought to be challenged in 
the present petition under Article 226 
of the Constitution of India. According 
to the petitioner the Government fixes 
the prices in the following manner :— 

‘“(a) A basie price is fixed by taking 
into consideration various factors refer- 
red to in clause 3 (1) of the said Order. 
In the present case the basic price was 
of Rs, 7.37 per quintal. 

(b) The aforesaid basic price which is 
uniform for the whole of India is based 
on the recovery being 9.4%. 

(c) The aforesaid basic price of 17.37 
per quintal is then varied from factory 
to factory. The variation takes place by 
taking into account the recovery of a 
selected period of the previous season in 
respect of each manufacturing unit. The 
selected period is from Ist Dec. to 31st 
March, 

(d) For the purpose of fixing the cane 
price the Central Govt. gives a premium 
on the current year’s cane price at the 
rate of 6.6 paise for every increase of 
0.1% recovery over the basic recovery 
of 9.4%. This rate of premium has been 
increased from 5.36 paise to 6.6 paise 
this year, Before me no grievance has 
been made with regard to this increase. 

(d) The increase from the basic price 
has been linked with the recovery. For 
the purpose of working out the increase 
in recovery the unit of recovery is 
taken in terms of 0.1 and not 0.01. In 
other words, the 2nd decimal is not re- 
tained by the Govt. while working out 
the increase. In. addition thereto, the 2nd 
decimal is rounded off to the next 
higher first decimal. To give an exam- 
ple, 0.01 is rounded off to 0.10.” 

4. The aforesaid method of work- 


ing out the prices for individual 
units has not been controverted by 
Union of India, The Union of 


India has, of course, given its. justifica- 
tion for adopting such a method which 
justification will be gone into. presently. 

5.. According to the petitioner there 
is ne warrant for the Government tak- 
ing. into: consideration the recovery of 
sugar in respect of only a part of fhe 
season and; furthermore, the principle 
of rounding. off of the second decimal to 
the next higher first decimal.is also il- 
legal. Another grievance of the - peti- 
tioner is that in taking the figure of re- 
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covery the previous year’s figure is 
taken into consideration and not the fi- 
gure of the current year for which the 
price is fixed. According to the peti- 
tioner the correct price of sugarcane 
payable on the basis of the previous 
season’s recovery should be 7.54 per 
quintal in the case of Daurala and 7.56 
in the case of Mawana. It has been 
averred that as a result of such wrong 
fixation of price Daurala and Mawana 
factories have been put to a loss of 
about Rs. 14.70 lacs and Rs. 24 lacs re- 
spectively. 

6. In the counter-affidavit filed on 
behalf of Union of India the. legal sub- 
missions made by the petitioner have 
been controverted. With regard to the 
two submissions which were made be- 


fore me on behalf of the petitioner, 
namely, that for purposes of working 
out the. recovery the entire season 


should be taken into consideration and 
not the peak period and that the second 
decimal -should not be ignored or in any 
case should not be rounded off to the 
next higher first decimal, the Central 
Government has sought to give a justi 
fication. With regard to taking the re- 
covery only with respect to the pre- 
scribed period the Government. has 
stated that this course was adopted as 
it had the following advantages :— 

(a) As the recovery varies over a long 
period of time the recovery for the 
whole season is not a correct criterion 
for fixation of minimum price of sugar- 
cane on quality basis, 

(b) ‘By going on the basis of a pre- 
scribed period every year the recovery 
will not be subject to manipulation 
later. 

(c) This method would also avoid 
multiplication in fixation of provisional 
and final prices. 

(d) The cultivator will get an incen- 
tive to improve upon his previous year’s 
recovery and thereby get advantage in 
future, 

(e) Though the overall recovery of 
sugar may vary from year to year the 
recovery obtained during a prescribed 
period every year will be a fair indica- 
tion of the sucrose content of cane from 
year to year. 

( The factories would not try to un- 
duly prolong the crushing season to the 
detriment of the growers’ ‘interest as a 
prolonged crushing season a the 
recovery, `~ i . 
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(g) The sugar factories are not at 
their maximum efficiency during the 
earlier and the later parts of the sea- 
son and the working results during 
these parts do not reflect the correct 
position, 
The rounding off has also been sought 
to be justified. It has been alleged that 
most of the sugar factories in India are 
old and do not run with optimum effi- 
ciency and even: otherwise there is con- 
siderable scope for improvement in effi- 
ciency. It is alleged that there is scope 
for manipulation by unscrupulous sugar 
manufacturers, The contention of the 
Government is that it is to meet ‘such 
contingencies that it was decided to 
round off the recoveries obtained by the 
factories at the secord place of decimal 
to the next point in the first place of 
decimal. 


7. Before me the contention of the 
learned counsel for the petitioner has 
been that while . fixing the prices the 
Government should have taken into con- 
sideration the recovery for the entire 
year and not in respect of the peak or 
the optimum period, In this -connection 
it was also sought to be argued in the. 
beginning that the figures of .recovery 
should only be with regard to the cur- 
rent year and prices cannot be fixed on 
the basis of recovery figures of the pre- 
vious year. The other main contention 
which -has been urged before me was 
with regard to rounding off to the next 
higher first decimal place. According to 
the petitioner the loss which it has suf- 
fered on account of wrong rounding off 
with regard to Daurala and Mawana in 
respect of the year 1970-71 is 0:90 lac 
and 2.40 lacs respectively. The -estimat- 
ed loss due to taking the peak recovery 
for the year 1969-70 into consideration, 
instead of the recovery of the entire 
season, is alleged to be to the tune of 
Rs, 13.80 lacs in respect of Daurala and 
Rs. 21.60 lacs in the case of Mawana. 
The third contention which -was raised 
was that the prices could only be fixed 
areawise and different prices could not 
be fixed for different factories, With re- 
gard to the last. contention the learned 
counsel fairly conceded that this point 
has been decided against him in the 
case of Shervani Sugar Syndicate Lid. 
v. Union of India, AER 1979 All 394 at 
p. 402 -and he would not like to take 
much time of this Court in reappraising 
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the correctness of. that.. decision on this 
‘point, 


8 With regard to the other 
questions which have been urged before 
me, strong reliance has been placed by 
the learned counsel on the decisions of 
the Allahabad High Court. In respect of 
this very year, namely, 1970-71 price in 
respect of a factory owned by Shervani 
Sugar Syndicate had also been fixed by 
the impugned Notification. The fixation 
of the said price was challerged. -A sin- 
gle Judge of the Allahabad High Court 
in the judgment reported as Shervani 
Sugar Syndicate (Private) Ltd. v. Union 
of India, AIR 1972 All 71 allowed the 
said writ pétition. It was held by the 
learned Judge that taking recovery of 
sugar from sugarcane supplied during 
the optimum period in the crushing sea- 
son as an index of recovery of sugar 
from sugarcane supplied throughout the 
season was not in consonance with the 
provisions of clause 3 of the 1966 Order. 
It was further held that, in fixation of 
price of sugarcane, the said 1966 Order 
did not permit date of the previous 
year, relating to recovery of sugar and 
other items to be taken into considera- 
tion for fixing the price of sugarcane 
supplied in the current year. The learn- 
ed single Judge observed that the prices 
undoubtedly have to be fixed at the be- 
ginning of the crushing season. It was 
not possible at that time to have the 
future data available but, according to 
the learned single Judge, this could not 
justify in the Government departing 
from the express provisions of law and 
that there were ways of complying with 
the letter of law. The example which 
the single Judge gave was that the Gov- 
ernment could adopt the principle of de- 
ferred payment, which had once been 
adopted earlier. The aforeseid decision 
was upheld in appeal having been filed 
by the Union of India, and that is the 
second case relied upon by the learned 
counsel which is reported as Union of 
India v. Shervani Sugar Syndicate, AIR 
1973 All 190, The decision of the learn- 
ed single Judge was affirmed in its en- 
_tirety. It was further observ2d that on 
a correct construction of c. 3 of the 
1966 Order the effect of the words “hav- 
ing regard to” will be different in dif- 
ferent contexts, If was observed by the 
Division Bench in this connection as 
follows (at p. 194) :— 
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-= “The words have life and meaning in- 
fused: in them through the context in 


-whieh they are used. In the ‘context in 
‘which it has. been used in the. Control 
‘Order it was incumbent on the Central 
‘Government 
‘the various factors enumerated in cl, (3) 
before coming to a decision with. regard 


to take ‘into consideration 


to the price of the sugarcane supplied 
to the factories. It could not ignore any 
of those factors or take into considera- 
tion a factor not -mentioned in cl. (3). 
For example,. the Central Government 
could not totally ignore the price at 
which free sugar’ was sold in the mar- 
ket during the relevant year or the su- 
crose ` contents of the sugarcane.’’ 


8-A. Another decision on which re- 
liance has been placed, also of Shervani 
Sugar Syndicate, is reported as Shervani. 
Sugar Syndicate Limited, Allahabad v. 
Union of India, AIR 1979 All 394. A 
Division Bench of the Allahabad High 
Court reaffirmed its earlier decision in 
the case of Shervani Sugar Mills 
(supra). It was reiterated that the cost 


of production of sugarcane and recovery ` 


in an earliér year could not be taken 
into consideration while fixing the price. 
It was further observed that as the 
factors: set out in sub-clauses (a) to (d) 
of Clause 3 (1) of the 1966 Order admit- 
tedly related to the whole year there 
appeared to be no reasonable basis for 
confining the questton of recovery of 


sugar only for a particular period _ The 


said decision upheld the right of the 
Government to fix prices factorywise 
but the Court did not accept the prin- 


ciple’ of rounding off which’ had been 


adopted by the Government with regard 
to the figures of sugar recovery, in this 
connection it was observed that: there 
was no provision of law or principle of 
accounting which may justify the device 
of rounding off the figure or recovery 
which -involved considerable financial 
burden on the producer and also un- 
equally distributed the gain among dif- 
fent cultivators, . 

9. Before dealing with the aforesaid 
decisions and the contentions of the 
learned counsel it will be proper to 
note the decisions relied upon by Shri 
Chandresekharan. According -to the 
learned counsel for the Union’ of India 
the object of the impugned order is te 
benefit the sugarcane growers, © Keeping 
that object in view the -Government 
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can, according to Shri Chandresekharan, 
take into consideration favourable fac- 
tors: qua the sugarcane growers. One 
such favourable factor is to take into 
consideration the sugar recovery only 
during the optimum or the peak period 
of lst Dec. to 3ist March instead of the 
entire sugar season. Shri Chandra- 
sekharan has also contended that there 
is no illegality in the rounding off of 
the sugar recovery percentage, The two 
decisions which are relied upon by him 
are reported as Standard Refinery and 
Distillery Ltd. v. Union of India, TLR 
(1976) 55 Pat 669 and Kalooram Govind- 
ram v. Union of India, AIR 1977 Madh 
Pra 28, Both the High Courts have dis- 
sented with the aforesaid judgments in 
AIR 1972 All 71 and AIR 1973 AN. 190. 
In the Patna case, with regard to the 
question as to whether the particulars 
of sugar recovery only for a fixed 
period to be taken or not, it was ob- 
served as follows :— 


“Learned counsel contended that it is 
accepted in the counter-affidavit that the 
recovery factor for a particular period 
which is a peak period’ and not the 


whole season has been taken into ac- 
count. This, he contends, cannot be 
done. Here again, I find it difficult to 
accept the contention of the learned 


counsel in view of the wide language in 
which Cl. 3 (i) (e) is couched, If the in- 
tent was that the recovery factor for 
the whole year should be necessarily 
taken into consideration, it could have 
been said so in Cl. 3. It could have been 
easily said so in express words, But, 
this has not been done. It, therefore, 
leaves it in the discretion of the Central 
Government to take even a shorter 
period and not the whole season into 
consideration while considering the re- 
covery factor. Of course, the discretion 
so vested cannot be exercised capricious- 
ly or in an arbitrary manner.” 

With regard to the argument which was 
raised challenging the principle of 
rounding off it was observed: in the 
Patna case as follows :— 


. “It was next urged that there was no 
justification for rounding off the re- 
covery figure. What has been actually 
done has been explained in -paragraph 8 
of the counter-affidavit. It is stated that 
the. figure of recovery obtained by a 


sugar factory. is. rounded. off -from . the. 
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second place of decimal, eg. the re- 
covery of 9.01 is rounded off to 0.1 per 
cent. . This is done to provide for the 
larger variation in efficiency at which 
factories work, This rounding off prace- 
dure has been uniformly applied for all 
the factories. Rounding off is a common 
method for the convenience of calcula- 
tion. As long as this method has been 
uniformly applied, and it is not asserted 
that it has not been uniformly applied, 
there is no infirmity in fixing the price 


-of sugarcane by taking into considera- 


tions a rounded off figure.” 

The judgment of the Madhya Pradesh 
High Court in the case of Kalooram 
Govindram (supra) is similar to the 
decision in the Patna case. The Madhya 
Pradesh High Court has also dissented 
from the view taken by the Allahabad 


-High Court in the case of Shervani Su-' 


gar Synd. (supra) in.the year 1973. An- 
other case relied upon by Shri Chandra- 
sekharan is that of Diwan Sugar and 
General Mills (Private) Ltd, v. Union of 
India, (1959) Supp (2) SCR 123: (AIR 
1959 SC 626). Relying upon this decision 
it has been contended by him that in 
working out the sugarcane prices it was 
permissible for the Government to rely 
upon the statistics available in respect 
of the previous season. 


10. As I read cl, 3 of the said Order 
it appears to me that the contention of 
the petitioner, namely, that the figures 
of recovery could not be restricted to 
the peak period and that the said figures 
could not be rounded off are well 
I am, howéver,. unable to 
agree with the submission, and to this 
extent I differ with the view expressed 
by the learned Judges of the Allahabad 
High Court, that it is’ not possible to 
take into consideration the particulars 
with regard to recovery etc. of an 
earlier year. 


11. Clause 3 of the said Order per- 
mits the Central Government to fix 
sugarcane prices from time to time, It 
is evident that the prices are to be fixed 
at the beginning. The Central Govern- 
ment may choose to fix the prices for 
the whole season or, from time to time, 
for part of the. season. There can be no 
dispute that; whether the prices are 
fixed for the whole season or for part 
season, the prices have to þe 


34 Delhi 


have to be fixed, as is evident from the 
bare perusal of the said clause, by. “hav- 


ing regard” to the five factors (a) to (e). 


mentioned in the said clause. The ex- 


pression “having regard to” has been 
subject to. judicial. pronouncements. 
Dealing with an analogous provision 


contained in the Sugar (Control) Order, 
1966 which used the expression: “having 
(sic) Council decision in Ryots of Gara- 
bandho v. Zamindar- of Parlakimedi, 
AIR 1943 Pc 164, observed in Saraswati 
Industrial Syndicate Ltd. v. Union of 


India, AIR 1975 SC 460 as follows ` (at 
p. 462) :— . 
“The expression “have regard to” 


only obliges the Government to consider 
as relevant data material to which it 
must have regard.” 


It is evident that these factors cannot 
be ignored by the Government - while 
fixing the prices. It may be that after 
taking into account the aforesaid factors 
the Government may fix a price which 
may be higher or lower than what it 
will work out by strictly following or 
applying the factors mentioned therein. 
In other words, the Government is not 
bound to fix the price of sugarcane by 
rigidly following the particulars with 
regard to factors (a) to (e) of cl 3 (1). 
These particulars are relevant and 
regard must be had of them but the 
Government. is entitled to fix a price 
which may work out to be different 
than what would work out by following 
these factors alone. 


12. The factors mentioned in cls, (a) 
_jto (e) have to be given due regard at 
the time when the prices-are fixed. It 
is obvious that no particulars with re- 
gard to these factors can possibly be 
available with regard to the season for 
which the prices are being fixed, The 
only particulars which can be available 
are for the earlier years, As already ob- 
served the Government cannot. fix a 
price by disregarding clausés (a) to (e). 
If I was to accept the contention of the 
petitioner, that clauses (a) to (e) refer- 
red to the current year, then it will be 
impossible for the Government to have 
regard to them because the said parti- 
culars cannot possibly be available at 
the beginning of the season or at the 


time when the Government is fixing the- 


price. Fixing the. price before the sale 
of sugarcane 
that there has to be a certain amount of 
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estimation or guess work involved. That 
is why in clause 3 the words “having. 
regard” have been used. The Govern- 
ment will have regard to the figures of 
the earlier years of factors mentioned 
in cls. (a) to (e) and, keeping in view the 
said figures, fix a price for the future, It 
is not for the Courts to decide as to what 
is the manner in which the price is to 
be fixed or what are the other factors 
which the Government should take into 
account, so long as the other factors are 
relevant. One thing, however, is clear 
that regard must be had to the correct 
figures of the previous year, When exact 
figures are available with regard to re- 
covery in respect of the previous years 
there is no justifiable reason as to why 
the same should be disregarded, 


13, Under clause 3 the sugarcane 
price can be fixed in respect of factories 
in an area or, as already held in AIR 
1979 All 394 and as has been shown in 
this case, in respect of individual fac- 
tories. If the prices of sugarcans are 
fixed for the individual factories then 
reference to sub-clauses (a) to (e) of 
clause 3 must be with regard to that 
individual factory in respect of which 
the price has been fixed. In other words, 
for example; regard must be had to the 
recovery of sugar from sugarcane of the 
factory in respect of which the price is 
being fixed. .The Government cannot, 
while fixing the price of sugarcane with 
regard to a factory under clause 3, have 
regard to the percentage of recovery of 
sugar of another factory. The price can 
be fixed from time to time. If the price 
is fixed for the whole year, then in fix- 
ing that price, as I read clause 3, the 
Government must take the correspond- 
ing figures of recovery for the earlier 
whole year. If the price is fixed only 
for two months at a time, the Govern- 
ment would then be entitled to have 
regard to the figures of recovery of su- 
gar of the corresponding period of the 
earlier year. It cannot be that the price 
is fixed in respect of the whole year but 
the particulars on which the price is 
fixed, namely, the recovery of sugar, 
are restricted to the optimum ` or the 
peak period alone, The reading of sub- 
clause (e) does not show that the Gov- 
ernment is permitted to have regard to 
a part recovery of sugar from sugar- 
cane. -The plain meaning of the words 
“recovery of sugar from sugarcane” 


1982 


must mean the entire recovery of the 
sugar ‘from sugarcane, The recovery of 
sugar is worked out from the quantity 
of sugarcane which is purchased and 
crushed by a producer. If the produc- 
tion of only a part of the season is 
taken into’ consideration it would 
amount to taking into consideration only 
a part of the recovery of sugar from 
sugarcane which has been crushed - by 


r 


the producer. `- o 


14. For the aforesaid reasons, and 
also for the reasons mentioned in the 


aforesaid Allahabad judgments, I am of. 


the opinion that the Central Govern- 
ment was not justified in having regard 
to the recovery of sugar only for the 
optimum period, though the Government 
was entitled to take into consideration 
the figures of the year 1969-70, but it 
should have taken into consideration the 
figures for the entite season and not a 
part of the season. - 


With regard to rounding off also I am 
in full agreement with the observations 
of the learned Judges of the Allahabad 
High Court in AIR 1979 AH 394.. I would 
further like to add that the Government 
itself has fixed the price of sugarcane 
by going up to second decimal point. For 
-example the price of sugarcane in re- 
spect of Daurala has been fixed at Ru- 
pees 8.03 per quintal. If second decimal 
point is relevant for the purpose of 


determining the price to be paid by the 


producer the second decimal point can- 
not become -irrelevant while working 


out that price, It is admitted that there 


would be a difference in the price final- 
ly worked out by rounding off the figure 
of the recovery from sugarcane in the 
manner in which it has been done in 
the present case, Clause 3 postulates, as 
already observed, having regard to the 
correct figures of the factors mentioned 
in clauses (a) to (e) The exact figures 
of the said factors, if available, cannot 
be unilaterally altered. There is no war- 
rant for rounding. off the figures which 
are available. with regard to any of the 
said factors. In any event, even if it be 


assumed that the Government was en- 


titled to apply the principle of rounding 
‘off, which principle is not discernible 
from the said .1966 Order, it must fol- 
low the principle as universally known. 
A figure is rounded off to the nearest 
whole, In the present case the Govern- 


ment has evolved a novel manner of 
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a figure of 0.11 
has been' rounded off.to 0.20, Ordinarily 
the principle, as I understand, is that if 
rounding off is to be-adopted it is to 
the nearest whole’ figure, in’ which case 


‘a figure of say 0.11 would became 0.10 
and not 0.20. In my opinion, therefore, 


the’ manner ‘of rounding off which has 
been adopted” is clearly arbitrary, In 
my opinion the view of the Allahabad 
High Court -with regard to rounding off 
and the figures of the recovery to be of 
the entire season is- correct, With re- 
spect I am unable te subscribe to the 
view contained in the Patna and 
Madhya Pradesh cases. 


15, Before parting, I cannot help but 
observe that in the present case the 
Government, while fixing the price of 
individual units, has varied the basis 
of price by having regard tothe recovery 
of sugar which has been made by the 
different units. In other words they 
have had regard to sub-clause (e) of 
clause 8 (1) of the said Order. Mr. 
Chandrasekharan is unable to state, in 
the absence of pleadings, as to whether 
in working out the prices mentioned in 
the impugned notification of 12th Nov. 
1970 regard was had, with reference to 
individual manufacturing units, to sub- 
clauses (a) to (d) of clause 3. It, how- 
ever, appears that the said factors (a) 
to (d) were taken into consideration 
only while working out the base price 
of 7.37 per quintal but thereafter, while 
determining the prices for individual 
units, regard was had only to sub- 
clause (e) of clause 3 (1) and the other 
clauses (a) to (d) were ignored, As no 
such contention has been raised, there- 
fore no, direction is being issued by me 
in this regard. | 

16, For the aforesaid reasons the 
petitioner is entitled to succeed in this 
petition, l 3 


17. The next question which arises 
is as to what directions should be issu- 
ed. Along with the petition an applica- 
tion for stay had also been filed. An 
interim. order dated 9th February, 1971 
was passed with the consent of the par- 
ties. The effect of the said order was 
‘that the petitioner was permitted to 
purchase sugarcane at Rs. 7.56 per quin- 
tal in case of Mawana Sugar Works and 
Rs. 7.54 per quintal in case of Daurala 
Sugar Works. This was, however. sub- 
ject to the condition that the petitioner 


~ 
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was to deposit the difference of- the 
amount between the notified price and 
the purchase price in a separate bank 
account, It appears that a sum of Ru- 
pees 10,01,107/- and Rs. 6,78,386/- was 
deposited in the State Bank of India at 
Mawana and Daurala respectively. By 
order dated 15th Oct. 1971 the petitioner 
was permitted to withdraw the said 
amounts on its furnishing bank guaran- 
tee for equal amounts to the satisfac- 
tion of the Registrar of this Court, Two 
bank guarantees were filed and accepted 
and thereafter the aforesaid amounts 
have been released to the petitioner. 


18. For the reasons contained here- 
inabove I quash the fixation of the price 
of sugarcane to be purchased by the 
petitioner’s factories, namely, Daurala 
Sugar Works and Mawang Sugar Works 
as contained in the Notification dated 
12th Nov. 1970 but direct the Central 
Government to re-fix the price in the 
light of the . observations made in this 
judgment and till the said price is re- 
fixed, the petitioner is directed to keep 
the bank guarantees alive. In order to 
enable the Government to determine 
the price the petitioner should, within 
15 days from today, furnish to the Gov- 
ernment the requisite facts and figures, 
if not already furnished and’ the Gov- 
ernment should, within four weeks 
thereafter, re-fix the price of sugarcane. 
On such re-fixation of the price, if any 
amount in excess.of what has already 
been paid by the petitioner has to be 
paid the same shall be disbursed to the 
sugarcane growers and the bank gua- 
rantees for the balance amount would 
thereafter stand discharged. It is clari- 
fied that if the price is not re-fixed in 
terms of this decision and within the 
period prescribed, the effect would be 
that the bank guarantees would stand 
automatically discharged after a period 
of six weeks from today. The petitioner 
would be entitled ‘to costs. Counsel’s fee 
Rs, 500/-, 


Order accordingly. 
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M. L. JAIN, J. 
. Mrs. Uma Sehgal and another, Appel= 
lants v. Dwarka Dass Sehgal and others, 
Respondents. 


Civil Regular First Appeal No. 341 of 
1974, D/- 7-4-1981.* 


Insurance Act (4 of 1938), See. 39 — 
Policy of life insurance on one’s own 
life — Nomination by policy holder — 
Nominee is entitled to receive insurance 
money in his own right absolutely — 
He is neither a trustee for nor agent of 
legal. heirs of assured. 


if the dictate of the Act in respect of 
policy of life insurance on one’s own 
life is clearly that the money of the 
policy shall be paid to the nominee, if 
any is available, and if his nomination 
subsists, and shall be payable to heirs, 
etc, only if no nominee is available, 
how can then we imply that this man- 
date is only for giving a valid discharge 
to the insurer and further that the no- 
minee holds the money on behalf of 
those who inherit or succeed or other- 
wise meddle with the estate of the de- 
ceased? Certainly not. (Fara 8) 


There is no indication in S, 39 what- 
soever, that the nominee will be a mere- 
collection agent. A nomination will be 
self-frustrating if the nominee just re- 
fuses to collect the money in order to 
avoid an accountability out of which he 
derives no benefit. If he was to be no 
better than a receiver, then how could 
there be a nomination in favour of the 
minor? It is not without significance that 
where a minor has been nominated, he 
cannot give a valid discharge during his 
minority and to meet this situation, 
what is provided is not an alternative 
or additional nominee but an appoint- 
ment of a person merely to receive the 
money. Such appointee is the statutory 
agent or receiver for the minor, The 
use of different. expressions points to 
the conclusion that the nominee was not 
intended to be a person merely io col- 
lect the sum due. ATR 1962 All 355 and 
AIR 1963 Mad 245, Rel. on. (Para 9) 


Effect must be given to the plain 
meaning of the statutory provisions and 


*From judgment and decree of B. N: 
Chaturvedi, Sub. J. Ist Class.. Delhi, 
-© D/- 18-2-1974. Er me ,.. % 
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it is dangerous to construe an Indian Act 
by reference to one in England, even 
where the language of the two closely 
approximates, It is also not desirable to 
apply the ratio of the English decisions 
to the terms of S. 39. AIR 1959 SC 135, 
‘AIR 1962 SC 779, AIR 1947 PC 113 end 
AIR 1928 PC 2, Rel. on. (Paras 12; 14) 


The use of the expression “shall be 
payable” in S. 39 (6) does make no G&f- 
ference because (i) the same phrase is 
used ‘for the policy-holder as well, äi) 
it is held as equal to “for the benefit 
“of”, and (iii) it conveys the same eff=ct 
of “shall be paid.” (Para 31) 


“In view of this, it is clear that the 


nominee takes the insurance money by 


way of statutory testamentary disposi- 
tion. He is not a trustee for or an 
agent of the heirs or successors of the 
assured, nor is the insurance money 
available to any creditor. R. F, A (C5) 
No. 12 of 1978, D/- 10-10-1980 - (Delai) 
ane AIR 1970 Cal 513, Held obiter. 

— (Para 27) 


Chronological Paras 
No. 12 of 1978, D/- 
18 


Cases Referred : 
(1980) RFA (OS) 
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\(1979) 49 Com Cas 361: (1979) 81 Pam 


‘LR 22 (Punj) 2, 26 
AIR 1978 Delhi 276 18 
AIR 1978 Kant 8: (1977) 2 Kant LJ 219 

2, 26 
AIR 1977 Guj 134: (1977) 18 Guj LR "668 
2, 25 
‘ATR 1977 Mad 72: (1977) 1 Mad LJ 39 
fies. + 2, 11 
ATR 1976 All 64:1976 All LJ 667 2 
AIR 1973 Orissa 83 2, 24 


‘ATR 1972 All 167:1971 All LJ 135¢ : 
‘ 1971 All WR (HC) 785 (FB) 2, 15 
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‘AIR 1958 All 569:1958. All LJ 268: 
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AIR 1953 All 721:1953 All LJ 263: 1953 | 
Alt WR (HC) 182° 2, 19 
AIR 1947 PC 113:1947 AN LJ 351: 48 
Cri LJ 765: (1947) 1 Mad LJ 404 12 
(1941) 1 Ch D 225: (1941) 1 All ER 321: 


164 LT 307, Barclays Bank Ltd. v. 
Webb 14 
AIR 1928 PC 2:26 All LJ 385: 54 Mad 
LJ 281 12 


(1902) 1 Ch D 203: 71 LJ Ch 170, In re, 
Baron Kensington; Earl of Longford 
v. Baron Kensington 13 

(1902) 1 Ch D 282: 71 LJ Ch 189: 85 LT 
720, In Re; Policy No. 6402 of The 


Scottish Equitable Life Assurance 
society 13 
(1896) ILR 23 Cal 563 (PC) 12 


R. K, Makhija with Alakh Kumar, for 
Appellants; Rajiv Behl, for Respondents. 


JUDGMENT :— Sudarshan Kumar 
sehgal took out three policies of in- 
surance on his life, two in 1958 and one 
in 1959 in which he nominated his father 
Dwarka Dass Sehgal under Sec. 39 (1) 
of the Insurance Act, 1938 (herein cal- 
led ‘the Act’). He was married in 1964. 
He took out the fourth policy in 1966, 
but this time he nominated his wife, 
Mrs. Uma Sehgal. He died in 1968, leav- 
ing behind his heirs Mrs. Uma Sehgal, 
his minor son Sunil and his mother 
Mrs, Vidya Wati Sekgal, The money of 
the last policy was received by the 
widow. She filed on Jan. 2 1970 a suit 
on behalf.of herself and her minor son 
to recover 2/3rd share in the amount of 
the first three policies against Dwarka 
Dass Sehgal, his wife Vidya Wati ‘and 
the Life Insurance Corporation. The 
amount appears to have been paid by 
the said Corporation on Jan, 10, 1970 to 
the nominee. Dwarka Dass Sehgal con- 
tends that he was entitled to receive the 
policy money absolutely on the grounds: 

(a) that he had paid the premiums, 

(b) that he was the nominee, and 

(c) that he was the beneficiary. 
The learned Sub-Judge dismissed the 
suit on Feb, 18, 1974, He held that the 
source of premium is of no concern, but 
Dwarka Dass being the nominee was 
entitled to receive the amount in his 
own right absolutely and was neither 
a trustee nor an agent .of the legal 
heirs. He was the beneficiary. Hence, 
this appeal. 

2. It may be noticed that if the con- 
tention of Uma Sehgal were to prevail, . 
then she was‘ required.: to surrender 
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1/3rd share of Mrs. Vidya Wati in the 
last of the policies and her suit could 
be decreed only after excluding that 
share. However, the sole question that 
has been debated is about the position 
of the nominee. Cases almost over- 
whelming in number have taken the 
view that a nominee is nothing but a 
person who receives the payment on 
behalf of the heirs of the assured, The 
cases referred to are: Amardas v, Dadu 


Dayalu Mahasabha, AIR 1953 All 721, 
Ramballay Dhandhania v, Gangadhar 
Nathmall, AIR 1956 Cal 275, D. Moha- 


navelu Mudaliar v. Indian Insurance and 
Banking Corporation Ltd., Salem, AIR 
1957 Mad 115, Brahmamma v, Kandula 


Venkataramana Rao, AIR 1957 Andh 
Pra 757, Smt. Shanti Devi v. Ramlal, 
ATR 1958 All 569, Sarojini Amma v. 


Neelakanta Pillai, AIR 1961 Ker 126 
(FB), Life Insurance Corporation of 
India v. United Bank of India Ltd., AIR 
_ 1970 Cal 513, Raja Ram v. Mata Prasad, 

AIR 1972 All 167 (FB), Malli Dei v. 
Kanchan Prava Dei, AIR 1973 Orissa 83, 
Mahadeo Nath v. Smt, Meena Devi, AIR 
1976 All 64, Atmaram Mohanlal Pan- 
chal v. Gunvantiben, AIR 1977 Guj 134, 
Smt. Saraswatibhai v, Smt. Malati, AIR 
1978 Kant 8, and Smt, Raj v. Devi 
Ditta Mal, (1979) 49 Com Cas 361 (Punj). 
All of them’ more or less resort to the 
same line of arguments. In spite of 
that, surprisingly the debate goes on; 
the legislature too does not intervene. 
Mr. Rajiv Behl stoutly challenged the 
soundness of these cases and relies upon 
Kesari Devi v. Dharma Devi, AIR 1962 
All 355, and B, M. Mundkur v. Life In- 
surance Corporation of India, AIR 1977 
Mad 72, to canvass an opposite thesis. 
Both sides referred to a few more cases 
which I have omitted to mention be- 
cause these were decided prior to the 
commencement of the Act, S. 39, -: 

3. Nothing was wiser than to follow 
without questioning the foot prints of 
the great and cast one more vote on the 
side of size, But as I went through the 


numerous precedents one by one, I felt- 


that that was exactly what was being 
done and that what the young lawyer 
was advocating had much to commend 


itself and a departure would be justified. 
Luekily there was some support availa- 
ble though numerically diminutive but 
robust in reasoning. I shall presently 
notice the statutory provisions, then the 
cases which support Mr, Behl and lastly 
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the cases cited by Mr, Makhija in order 
of the strength of the Benches. 

4. Section 38 of the Act deals with 
fransactions which are inter vivos and 
should not be confused with nominations 
provided for in S. 39, nor is ‘there any 
analogy between the two. Let me now 
read S. 39: 

“39. (1) The holder of a policy of 
life insurance on his own life may, 
when effecting the policy or at any time 
before the policy matures for payment, 
nominate the person or persons to whom 
the money secured by the policy shall 
be paid in the event of his death: 


Provided that, where any nominee is a 
minor, it shall be lawful for the policy- 
holder to appoint in the prescribed 
manner any person to receive the money 
secured by the policy in the event of 
his death during the minority of the 
nominee, 

(2) Any such nomination in order to 
be effectual shall, unless it is incorporat- 
ed in the text of the policy itself, be 
made by an endorsement on the policy 
communicated to the insurer and regis- 
tered by him in the records relating to 
the policy and any such nomination 
may at any time before the policy ma- 
tures for payment be cancelled or chan- 
ged by an endorsement or a further en- 
dorsement or a will, as the case may be, 
but unless notice in writing of any such 
cancellation or change has been deliver- 
ed to the insurer, the insurer shall not 
be liable for any payment under the 
policy made bona fide by him to a no- 
minee mentioned in the text of the poli- 
cy or registered in records of the 
insurer, 

(3) The insurer shall furnish. to the 
policyholder a written acknowledgement 
of having registered a nomination or. a 
cancellation or change thereof, and may 
charge a fee not exceeding one rupee 
for registering such cancellation or 
change. l 

(4) A transfer or assignment of a 
policy made in accordance with Sec. 38 
shall automatically cancel a nomination: 

“Provided that the assignment of a 
policy to the insurer who bears the risk 
on the policy at the time of the assign- 
ment, in consideration of a loan granzed 
by that insurer on the security of the 
policy within its surrender value, or its 
reassignment on repayment of the loan. 
shall not cancel a nomination but shall 


1982 


affect the rights of the nominee only to 
the extent of the insurer's interest in 
the policy. 

(5) Where the policy matures for pay- 
ment during the lifetime of the person 
whose life is insured or where the nomi- 
nee or, if there are. more nominees than 
one, all the nominees die before tne 
policy matures for payment, the amount 
secured by the policy shall be payatle 
to the policy-holder or his heirs or 
legal representative or the holder of a 
succession certificate, as the case may 


be. 


(6) Where the nominee or, if there 
are more nominees than one, a nomin=e 
or nominees survive the person whae 
ufe is. insured, the amount secured Ey 


the puiicy shall be payable to such sur- 


vivor or survivors. 


(7) The provisions of this section shall 
not apply to any policy of life insu- 
ance tc which Section 6 of the Marri=d 
Women’s Property Act, 1874, applies or 
has at any time applied; 


Provided that where a nominatien 
made whether before or after the com- 
mencement of the Insurance (Amend- 
ment) Act, 1946, in favour of the wife 
of the person who has insured his life 
or of his wife and children or any f 
them is expressed, whether or not an 
the face of the policy as being made 
under this section the said S. 6 shall Be 
deemed not to apply or not to have ap- 
plied to the policy.” 


5. Section 6 of the Married Womer’s 
Property Act, 1874 provides that “a policy 
of insurance effected by any married 
man on his own life and expressed cn 
the face of it to be for the benefit of Tis 
wife ov of his wife and children or ary 
of i them shall enure and be deemed 70 
be a trust, for the benetit of his wife cr 


of his wife and children or any of ther,’ 


according to the interest so expressed, 
and shall not so long us any object of 
the trust remains, be subject to tke 
control of the husband, or to his credi- 
tors or form part of his estate.” It fuz- 
ther provides that unless special trustees 
are appointed the sum secured shall be 
paid to the Official Trustee, 
the insurance has been effected with 
intent to defraud creditors, they shal 
have the right to be paid out of the 
proceeds of the policy of assurance, 
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6. Yet another provision which needs 
to be noticed is S. 60 (1) (kb) of the 
Civil P. C. which provides that “All 
moneys payable under a policy of in- 
surance on the life of the judgment-de- 
btor” are not liable to attachment or 
sale in execution of a decree. 

7. The broad propositions that emerge 
from the aforesaid enactments are: 

(1) The holder of a policy of life ina 
surance on his own life may .at any 
time nominate a person or persons (in- 
cluding a minor) to whom the money 
secured shall be paid in the eye: of 
death, 

(2) If the nominee is a minor, then 
the policy-holder may appoint any per- 
son to- receive the money in case the 
assured dies before the nominee minor 
comes of age. 

(3) (a) Nomination can be cancelled 
or changed at any time before ihe 
policy matures for payment by (i) an 
endorsement, or (ii) will, or (ii) trans- 
fer or assignment, 

(b) Where the will is followed by no- 


mination, the nomination will have the 


effect of making the will ineffectual 
(D. Mohanvelu Mudaliar (supra) ). 

(4) The policy amount shall be paya- 
ble: 

(A) Where policy matures for pay- 
meni during the lifetime for the assur- 
2d. to such assured; 


(B, Where the policy matures upon 
the death of the assured :— 

(i) to the nominees if one is alive; 
and En 

(ii) to the assured’s heirs, or legal re- 
presenratives or the holders of a suc- 
eession certificate, where (a) the sole 
nominee has or, (b) all the nominees 
have died ‘before the policy matured for 
payment, 

15) Section’ 39 does not apply to poli- 
cies ander §. 6 of the Married Women’s 
Property Aci, 1874 (except where the no- 
mination purports ĉo be under S, ‘39 of 
the Act and not under the said S, ô, 

(6) A nominee has no rights in the 
lifetime of the assured. His rights 
whatever they be, are then still in- 
choate, rather an expectancy, and spr- 
ing up only if the assured dies before 
the policy becomes mature for payment. 
Therefore, where the nominee dies 
earlier than the assured, there is no 
right. which can survive him, 
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(7) The policy money is not available 
to the creditors of the assured, 

8. It appears to me that S. 39 makes 
comprehensive provisions, almost ex- 
haustive in so far as they relate to no- 
minations. If the dictate of the Act as 
stated above is clearly that the money 
of the policy shall be paid to the no- 
minee, if any is available, and if his 
nomination subsists, and ‘shall be 


payable to heirs, ete, only if no no- 
minee is available, how can then we 


import or imply that this mandate is 
only for giving a valid discharge to 


the insurer and further that the no- 
minee holds the money on behalf of 
those inherit or succeed or otherwise 


meddle with the estate of the deceased? 
Certainly - not, 


9. The law appears to envisage three 
categories of life insurance :— 

(i) on one’s own life, 

(ii) on the life of another, and 


(iii) by the husband for the express 
benefit of his wife or children or both. 
Where one effects an insurance on the 
life of another upon whose life he has 
an insurable interest, he cannot make 
any nomination in that policy. So no 
momination is contemplated in respect 
of category (ii). In respect of the last 
category also there is no provision for 
nomination but instead if was said that 
it shall be deemed to be trust. That a 
special declaration of trust in favour of 
the wife, etc., had to be made and pre- 
served in respect of the last category, 
shows that ordinarily neither the in- 
sured nor the nominee was a trustee. 
There is no indication whatsoever, that 
the nominee in the first category will 
be a mere collection agency, A nomina- 
tion will be self-frustrating if the no- 
minee just refuses to collect the money 
in order to avoid an accountability out 
of which he derives no benefit, If he 
was to .be no better than a receiver, 
then how could there be a nomination 
in favour of the minor? It is not with- 
out significance that where a minor: has 


been- nominated, he cannot give a valid’ 


discharge during his minority and: to 
meet this. situation, what is provided is 
not an alternative or additional nominee 


o but an appointment of a person merely 
_ {to receive, the money. Such 


appointee 
Js the statutory” agent or receiver. 
jthe minor. The ‘usé iof different expres- 
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sions points to the conclusion that the 
nominee was not intenced to be a per- 
son merely to collect the sum due. 
That was the view taken in Kesari 
Devi v. Dharam Devi, AIR 1962 All 355, 
In that case the nominee died ‘ shortly 
after the assured died and before, he 
could receive the money. The widow of 
the assured applied for a succession certi- 
ficate. The widow of the nominee op- 
posed and with success. It was held 
(at pp. 356, 357): 


(i) The nominee is not a trustee for 
or an agent of the legal representatives 
of the assured: 

(ii) The money is payable to the- no- 
minee and not to the estate of the de- 
ceased; 

Gii) Section 39 does nowhere lay 
down that the nominee is under any 
liability to account to any person for the 
money received by him. The. insurer 


‘must pay to him and he is free to deal 


with it in any manner he likes. 

10. In Karuppa Gounder v. Palaniam- 
mal, AIR 1963 Mad 245 (para 13), K had 
nominated his wife in the . insurance 
It was held that in 
virtue of the nomination, the mother 
of K was not entitled to any portion 
of the insurance amount. 

11. I am in respectful agreement with 
these views, because they accord with 
the law and reason, They are support- 
ed by S. 44 (2) of the Act. It provides 
that the commission payable to an in- 
surance agent shall after his death, con- 
tinue to be payable to his heirs, but if 
the agent has nominated any person, 
the commission shall be paid to the per- 
son so nominated, It cannot be contend- 
ed that the nominee u/s. 44 will receive 
the money not as owner but as an agent 
on behalf of someone else, vide B. M. 
Mundkur v. Life Insurance Corporation, 
AIR 1977 Mad 72. Thus, the nominee 
excludes the legal heirs. 

12. Effect must be given to the plain 
meaning of the statutory provisions and 
it is inappropriate to put a gloss on 
them by interpreting them in the light 
of vintage decisions of the United King- 
dom. Our law of life insurance - con- 
solidated by the Act does not appear to 
be pari materia any provision of. law 
which is’ spread over enactments more 
than one. Moreover, it is dangerous to 
construe an Indian Act by reference to 
one in England even. where the lan-j. 


‘guage’ of the. two. closely - approximates, 
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vide Thiaraja- 
AIR 1947 PC 113. The proper . course 
is to examine the. language. of the sta- 
tute and to ascertain its proper -méean- 
ing uninfluenced by any consideration 
derived from the previous state of law 
or of the English law. upon which- it may 
be founded: Mt. Ramanandi Kuer v. 
Mt. Kalawati Kuer, AIR 1928 PC 2. 
Where the terms of the statute -do not 
admit of any ambiguity patent or 
latent, it would be unreasonable to in- 
terpret them in the light of the alleged 
background of the statute and to at- 
tempt to see that their interpretation 
conforms to the said background: See 
Sales-tax Officer, Banaras v. Kanhaiya- 
lal Mukandlal Saraf, AIR 1959 SC 135, 
and State of West Bengal v. B. K. 
Mondal and Sons, AIR 1962 SC 779, 
and Narendra Nath Sircar v,. Kamal 
Basini Dasi, (1896) ILR 23 Cal 563 (PC). 


13. Yet, the Courts in India have ig- 
nored the warning and. though at the 
‘next chance we begin, without any bet- 


ter replacemen’ to’ offer, to compete in. 


condemning the ` judicial-system-fun- 
ctioning and the rules of statute con- 
struction as a hangover of Birtish im- 
perialism, the provisions of Section 39 
have been the victim of being. con- 
strued not upon their own but with the 
aid of some Scottish and English deci- 
sions which, to my humble mind, had 
long ceased to be relevant. So, a Full 
Bench of the Kerala High Court in Saro- 
jini Amma v. Neelakanta Pillai, AIR 
1961 Ker 126 (FB), did not discuss the 
provisions of S. 39 and simply agreed 
with the decisions in Ramballavy Dhan- 
_ dania v, Gangadhar Nathmall, AIR 1956 
- Cal 275, and D. Mohanvelu Mudaliar V. 
Indian Insurance and Banking Corpora- 
tion Ltd., AIR 1957 Mad 115, and In re 
Baron Kensington: Earl of Longford V. 
Baron Kensington, (1902) 1 Ch D 203, 
and observed that a nomination only 


gives a bare right to collect the policy 


money on the death of the assured. I 
will be referring Ramballav (supra) and 
Mohanvelu (supra) a little later. But 
Kensington (supra) has nothing to do 
With insurance. The Court in fact 
meant to refer to In re A Policy Num- 
ber 6402 of the- Scottish Equitable Life 
Assurance Society (1902) 1 Ch D.282. 
In that case, one A in 1850 took out a 


. policy “on-his own life for behoof of B”, 
entitling 4B, . her. executors, : administrators _ 
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Tt was, just 
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and assigns to receive the policy money 
on the death of A, A married B in 
1852. B died in 1870 but A continued 


to pay the premium till he died-in 1900. 


It was held that at law the legal personal 
representatives of B- would be the per- 
son entitled to receive the money and 
give a receipt for it, but in equity the 
money belonged to the legal personal 
representatives of A. 


14. To put it in terms of S. 39 of the 
Act, B the nominee died during the 
lifetime of A, the assured, and there- 
fore, the heirs of the nominee 
had nothing to succeed to. This 
decision does not in fact support 
the view that nominee is mere agent 
to collect the policy amount. Moreover, 
this case was decided on the analogy of 


the law relating to what we call 
benami transactions, Here I may also 
refer to another celebrated decision, 


Barclays Bank Ltd. v. Webb, (1941) 1 
Ch D 225, in which, after an examina- 
tion of most of the relevant cases, it was 
observed that the whole question de- 
pends upon the true construction of the 
particular policy, Upon a scrutiny of 
the contract of insurance in question it 
was found that .a father took out a 
policy for and on behalf of his infant 
son providing, inter alia, that (i) the in- 
terest of the father will disappear as 
soon as the assured attained the age of 
21 years, (ii) if the assured died before 
attaining that age, the policy money will 
be paid to the father, and (iii) if the 
assured died after attaining that age, the 
money will be paid to the personal re- 
presentatives of the life assured. It was 
held that the: father had constituted 
These are more 
. conditions attached to a 
nominee in S. 39. That apart, these are 
cases in which the insurance was not 
on one’s own life and were governed 
entirely by terms of the contract and 
not by a statute like the Act which pre- 
vails over contract and equity both. The 
English Courts were concerned with 
the interpretation of the specific con- 
tracts and not the terms of the statute. 
It is not desirable to apply their ratio 
to the terms of S, 39, 


15. In -Raja Ram v Mata Prasad, AIR - 
1972 All 167 (FB) (Paras 15 and 19), 
Kesari Devi. (AIR 1962 All 355) (supra) . 
was neither overruled.nor disapproved. - 
-distinguished, “Yet, it. was 


or less the: 
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held that the benefit 
policy forms part of the 


secured by the 
estate of the 


deceased policy-holder and, therefore, 
his creditors can realise their loan 
from the money paid to the nominee, 


the nominee being a legal representative. 
No trust is created in favour of the no- 
minee. True, Section 39 does not talk in 
terms of a trust. But where does it 
say that the policy-holder shall he 
deemed to have constituted himself into 
a trustee for his legal heirs? It is not 
possible to presume that he could have 
intended no beneficiaries other than his 
legal heirs whether there be any or not. 


and whether he liked them or not. The 
limited question in these two Full 
Bench cases was whether the creditors 


of the deceased could pursue the amount 
in the hands of the nominee, The 
simple answer then before the amend- 
ment of the Code of Civil Procedure was 
that they could, not because, after 
death the estate of the deceased con- 
tinues to vest in the deceased but be- 
cause like all heirs and legatees the no- 
minee succeeds to the estate with all 
its plus and minus points. However, 
after the amendment in the Code of 
Civil Procedure all such decisions ap- 
pear to have been devalued, 


16. Now, to the Division Bench de- 
cisions. In D. Mohanvelu Mudaliar v. 
Indian Insurance and Banking Corpora- 
tion Ltd. Salem, AIR 1957 Mad 115, 
(Paras 11, 13, 31 and 32), D took out a 
policy and nominated his wife S as the 
person entitled to receive the moneys 
under the policy in case of his death. 
The Bank obtained a decree-on 8-11-1948 
and attached the policy. D died on 
23-7-1949. S, died on 26-7-1949. Dau- 
ghters of D filed a claim that the money 
could not be attached., It was held that 
it could be, ‘Nomination’ and ‘nominee’ 
are not strictly speaking terms of art. 
‘Nominated’ means only to name and 
it is in every instance a question of 
mixed law and fact as to what the in- 
tention is. If it is not construed as a 
trust under the provisions of the Mar- 
ried Women’s Property Act, the nominee 
would receive the policy amount sub- 
ject to the same liabilities as in case 
of -beneficiaries under a disposition by 
wil. It was further observed in 
paras 34 and 35 that the words ‘payable 
to my wife’ are equal to ‘for the bene- 
fit of the wife’, Even then it was held 
that the policy money belongs to the 
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personal representatives of the assured 
because it was a nomination simpliciter 
and the terms of the nomination. did not 
show that the policy in question created 
a trust» These observations are contrary 
to the holding that it was a testa- 
mentary disposition. What Section 39 
does is to create a statutory testament 
which can be defeated only by a will, 
cancellation or assignment made subse- 
quent to the nomination. 


17, In para 15. of Smt, Shanti Devi 
v. Shri Ramlal, AIR 1958 All 569, it 
was remarked that-a nomination under 
Section 39 merely gives the right to the 
nominee to receive the assured amount 
without creating any. interest in the no- 
minee, There is no discussion, however, 
why it was so. 

18. Let us then turn to the Division 
Bench decision of this court in Amarjit 
Kaur v. Fauja Singh, R.F.A. (OS) 12 of 
1978, decided on October 10, 1980, in an 
appeal against the judgment of Gill, J. 
in S. Fauja Singh v. Kuldip Singh, AIR 
£978 Delhi 276. One J: had a son K and 
a daughter A. A was married to T son 
of F. A plot of land was purchased in 
the name of K and T. Two portions 
were separately constructed, T. died 
leaving the widow A, a daughter and 
the mother. A remarried, The ques- 
tion arose whether T was a benamidar 
of F or of A, F contended that it was 
he who had invested the money out of 
(1) savings, (2) loans and (3) insurance 
amount of the life policy of T in. which 
F was the nominee and A had collected 
the amount on the authority given by 
F. The court held that neither of the 
parties; can claim the benefit of showing 
that it financed the construction and up- 
held that T was a benamidar of F who 
was the true and real owner. However, 
it was observed that all that the nomi- 
nee acquires in a policy of insurance is 
a personal right to. collect the money 
secured by the policy without. the ques- 
tion of the title thereto. being settled. 
Mr, Behl urged’ and. correctly: that the 
observations are obiter and although 
they are entitled to great respect, yet 
do not bind as. the obiter of the 
Supreme Court does. I may here quote 
what B. N. Banerjee has said in this 
connection in his Law of Insurance, 3rd 
Edition, (1980), page 391 :— 

“The current view, however, is to 
hold the nominee not merely a trustee 
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or a collector of the insurance policy 
amount but as a real person entitlec to 
the- same. Such a view, which is əb- 
` viously the ‘correct view, has come from 
the High Court of Delhi ‘in S. Feuja 
‘Singh v. Kuldip Singh (AIR 1978 ' Dalhi 
276).” : 

19.. Out of the single Benth cass, I 
will begin with Amar Das v. Dadu 
Dayalu, AIR 1953- All 721. There was 
nomination followed by a will in favour 
of the nominee, In probate proceeding 
‘a question arose whether any court-fee 
was payable on the insurance amount. It 
was held that it was, The money pay- 
able under the policy should be treated 
as testator’s assets ‘because policy ho_der 
continues to be the owner, up to the end 
of his life A nominee does not became 
the owner of the money payable urder 
the policy ‘by reason of the nomination. 
But the decision ‘stops short of saying 1N 
what capacity the money is received by 
the nominee. ASN 

20. In Ramballav Dhandhania v. 
Gangadhar Nath Mall, AIR 1956 Cal 275, 
R obtained a decree against N in can- 
uary, 1953. N insured his life in March, 
1953 and nominated his wife and son- 
in-law as the persons ‘to receive the 
moneys under the policy in the .erent 
of this prior death, N died. R attached 
the policy in execution of the decree. It 
was held that the policy could be at- 
tached for the following reasons: 


(1) Protection under ‘Section 6 of the 
Married Women’s Property Act was not 


available to the wife’ and the son-in-law’ 


as this was not a case of wife and/oz of 
children but a case of joint nominees to 
which Section 39 applied (para 13), and 
` (2) Sub-section (6) of Section 39 con- 
fers on the nominee the right to recive 
the insurance money as ‘between such 
nominee and the insurer -but does not 
provide for the title or ownership of 
that money in general, It only provides 
for an expeditious: discharge of the li- 
ability -of the insurer. It ‘does not say 
that the amount secured by ‘the policy 
shall ‘belong to such nominee but uses 
the words “shall be payable” to such 
nominee. . A ‘nominee does not beccme 
the owner of the money payable to him. 
Such nomination only indicates the per- 
son who should. receive or collect the 
money, should the owner die, A re- 
ceiver of money “does net become the 
owner of the moneys. {Para 8) 
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21. With profound respect, one may 
ask what the basis of these conclusions 
is? ‘The statute provides what it does. 
Where does’ it say that the nominee will 
not take absolutely and that it is only 
a device to protect the insurer? The use 
of the expression “shall be payable” in 
sub-section (6) does -make no difference 
because, (i) the same phrase is used. for 
the policy-holder as well, (ii) because 
in D: Mohanvelu (AIR 1957 Mad 115) 
{supra) “shall be payable” were held as 
equal to “for the benefit of”, and - (iii) 
because the draftsman used the phrases] 
“shall be payable”, “shall be paid” to 
convey the same effect 

22. Brahmamma v, Kandula Venkata- 
raman Rao, AIR 1957 Andh Pra 757, did 
say that the title does not pass to the 
nominee by reason of the nomination. 
Consequently, the nominee gets the pro- 
perty in the policy subject to all the 
liabilities of. the policy-holder, Respect- 
fully, I agree with the conclusion, but 
not with the reason. 


23. In Life Insurance Corporation of 
India v. United Bank of India Ltd., ATR 
1970 Cal 513, it was argued and correct- 
ly that the nominee acquires title to 
the money after the policy matures and 
if he dies after the money had become 
payable te him, it will be paid to his 
heirs and legal representatives — it will 
go. to the nominee’s estate. This argu- 
ment was rejected on the ground that 
sub-section (5) of Section 39 was super- 
fluous and because sub-section (6) con- 
firms that the nominee does not acquire - 
any title to the money. How: come? Not 


because the statute but because the 
judicial. precedents have said so. As a 
matter of fact, the observations were. 


obiter because: the court had found that 
it was not a case of life insurance. 


24,- In Malli Dei v. Kanchan Prava 
Dei, AIR 1973 Ori 83, it was held that 
nominee is merely a trustee on behalf 
of all the heirs, The emphasis is on 
“payable” in sub-section (6) of Sec. 39, 
and sub-section (1) does not say that 
the nominee acquires title to the 
amount to the exclusion of all the heirs. 
I have already commented that ‘payable’ 
makes no difference in determination of 
the rights of the nominee. As I see it, 
Section 39 purports to exclude everyone 
except the nominee. | 

25. Atmaram Mohanlal Panchal v. 
Gunavantiben, AIR 1977 Guj 134, holds 
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that the person named in the policy as 


a nominee has a right merely to receive 


and collect the moneys on behalf of the 
original claimants. The court did not 
specify as to who are the persons who 
could be called the original claimants. 
The reason advanced was that if the 
benefit of the contract of insurance 
formed part of the estate of the policy- 
holder during his lifetime, how does 
it cease to be a part of his estate on 
his death and become’ a part of an 
estate of the nominee? But it does al- 
ways happen in all cases of succession. 
The position of: a nominee is no differ- 
ent from that of a legatee. Estate is just 
a comprehensive term for credits subject 
to all liabilities. l 


26. Smt. Saraswati Bai v. Smt. 
Malati, AIR 1978 Kant 8, holds that by 


reading sub-sections (1) and (6) of Sec-. 


tion 39 it is clear that the sum secured 
. by the policy shall be payable to his 
heirs in the event of the death of the 
assurer (sic). In Smt, Raj v. Devi Ditta 
Mal, (1979) 49 Comp Cases 361 (Punj), 
it was thought that a combined reading 
of sub-sections (5) and (6) of Section 39 
shows that a nominee is in the nature 
of a trustee who receives the money 
due under a policy and keeps it for the 
benefit of the legal heirs of the deceas- 
ed. Like all other cases these two cases 
are also reading something which is not 
contained in the said sub-sections. There 
is nothing in them to suggest that the 
nominee is a trustee. As already ana- 
lysed in great detail in the beginning, 
the said sub-sections lay down to the 
contrary. Sub-section (1) directs that 
the -money shall be paid to the nominee. 
Sub-section (6) further clarifies the same 
position that if a nominee or nominees 
survive the insured, he or they shall get 
the amount. Sub-section (5). deals with 
the situation where the nominee dies in 
the lifetime of the assured, JI do not 
quite see any scope for supplying any- 
thing by the court in these provisions. 


27. Upon a survey of these decisions, 
I am of the view that the majority of 
the courts have. read the statute nega- 
tively. and have implied what was never 
intended. Limitations and. restrictions 
have been imposed where none was de- 
sired. And support was sought from out- 
side, and unrelated decisions for the 
predetermined, conclusions which are 
against the categorical and clear statu- 
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tory provisions and the will and the in- 
tention of the deceased. I have no hesi- 
tation in holding that the nominee 
takes the money by way -of statutory 
testamentary disposition, He is not a 
trustee for or an agent of the heirs or 
successors of the assured, nor is the in- 
surance money available to any creditor. 


28. I, therefore,.dismiss this appeal, 
There shall be no order as to_ costs. 


Appeal dismissed. 
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Natwarlal Shamaldas & Company, 
Bombay~1, Petitioner v. The Minerals 
and Metals Trading Corporation of 


India Ltd., New Delhi, Respondent. 
Suit No. 814-A of 1978, D/- 1-4-1981. 


(A) Arbitration Act (10 of 1940), S. 30 
— Non-speaking awards cannot. be as- 
sailed on ground of no evidence, (Con- 
stitution of India, Art, 226), 


The non-speaking awards cannot be 
assailed on the ground of no evidence. 
Of the quality and sufficiency of evi- 
dence the arbitrator is the sole judge. 
The Court cannot be a judge, It is for 
the arbitrator to weigh the evidence ad- 
duced by the parties. He has not to give 
any reason why he has accepted the 
claim of a party. Therefore, if an award 
is a non-speaking award the court can- 
not say that the arbitrator’s decision is 
based on good evidence or insufficient 
evidence or no evidence at all. 

(Paras 9, 10, 12) 


“A mere general reference to the 
pleadings of the parties and the evi- 
dence does not mean that the arbitrator 
has invited the court to look into the 
evidence before him, If he has not said 
that on the evidence of such and such 
witness or on the clause of such and 
such document he has come to such and 
such conclusion, it cannot be said that 
he- has incorporated. the-documents or 
the evidence of the witness in the 
award, (Para 13) 

(B) Arbitration Act (10 of 1940), S. 36 
— Award cannot be set aside simply be- . 


cause Arbitrator awards “overdue in- 
terest”. 

The award cannot be set aside simply. 
because the arbitrator has awarded: 
HY/IY)D703/81/GDR ` 
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“overdue interest”..A party can always 
claim interest before the arbitrator, If 
he has not asked for overdue interest in 
the petition under Section 20 it does aot 
mean that he is debarred from claiming 
interest before the arbitrator. The arbi- 
trator has the power to award inter2st. 
It.is an implied term of the reference 
that the arbitrator will decide the dis- 
pute. according to existing law and give 
such relief with regard to interest as a 
court could give if it decided the dis- 
pute. (Paras 20, 21) 


(C) Arbitration Act (10 of 1940), Sec- 
tions 20, 30 — Arbitration through in- 
tervention of Court — Arbitrator can- 
not enlarge scope of reference, 


The order of reference defines the 
limits of the authority and jurisdic -zion 
of the arbitrator, The arbitrator’s auth- 
ority has its source in the order of zef- 
erence, He cannot traverse beyond the 
reference made by the court. If he does 
so ‘he acts without jurisdiction, The 
arbitrator has necessarily to restrict his 
award only to the claim as put forward 
before. the court in Section 20 proceed- 
ings. (Para 24) 

Where in an application under S. 20 
of the Act asking for a reference of dis- 
pute to an arbitrator the claimant 
claimed that on account of failure of 
the respondent to take delivery of eon- 
tracted goods in time he became eniitl- 
ed to claim certain amounts towards 
watch and ward charges and interes; 


‘Held that the arbitrator acted beyond 
the scope of the arbitration: in taking 
into account the claim for loss of pzofit 
which was put forward before -him for 
the. first time. There was an error ap- 
parent.on the face of the award and the 
award. was liable to be set aside. AIR 
. 1977 SC 2014,. Foll, (Para 26) 


' (D) Arbitration Act (10 of 1940), Sec- 
tions 20 and 30 — Arbitration through 
intervention of Court — Award in ex- 
cess of jurisdiction — Party is not pre- 
cluded from objecting even if it -ook 
part in proceedings. (Evidence Act 
(1872), S. 115). 


-There can be no acquiescence in arbi- 
ttation- proceedings which are clearly 
beyond the court’s ‘order of reference, A 
party is not precluded from objecting 
to,the award later on the. ground that 
the award was in. excess of jurisdiction 
and the entire proceedings. were in- 
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validated thereby. Attending and taking 
part in the: proceedings will not cure 
the defect where the arbitrator lacks 
inherent jurisdiction. AIR 1977 SC 2014, 
Foll. (Para 28) 
Cases Referred : Chronological Paras 
(1980) F.A.O. (O.S.) No. 65 of 1963, D/- 


21-5-1980, (Delhi) - Union of India Vv. 
Basheshar Nath 11 
AIR 1979 Punj 179: 81 Pun LR 448 
(EB) 21 
1978 Rajdhani LR 65 ` ii 
AIR 1977 SC 2014 : (1977) 3 SCC 535 
24, 28 

AIR 1975 SC 230: (1975) 1 SCC 289 
15, 18 


AIR 1971 SC 696: 
AIR 1971 SC 1646 : 
AIR 1967 SC 1030: 1967 All LJ 360: 
(1967) 1 SCJ 472 15, -20 
AIR 1967 SC 1032:1967 All LJ :419 : 
(1967) 2 SCJ 440 13, 20 
AIR 1964 Cal 240 21 
AIR 1955 SC 468 : 1955 SCJ 445 20 
AIR 1923 PC 66: 44 Mad LJ 706 14 
(1876) 3 Ind App 209 (PC) 27 


D. C. Singhania and D. K. Sayal, for 


(1971) 2 SCJ 443-15 
(1971) 2 SCJ 345 15 


Petitioner; C. M. Oberoi, for Respon- 
dent. 
ORDER :— These are five awards. 


They were made by the sole arbitrator, 
Sh. G. R. Chopra, Advocate, on June 15, 
1978, After making them he sent these 
awards to court. Notice was issued to- 
the parties. The respondent, Minerals & 
Metals ‘Trading Corporation (the Corpo- 
ration) have filed cbhjections under Sec- 
tions 30 and 33 of the Arbitration Act 
(the Act) for setting aside these awards. 

2. The respondent Corporation en- 
tered into. five purchase contracts with 
the claimants M/s, Natwar Lal Shamal 
Das and Company (claimants), They 
agreed to purchase manganese.ore from 
the claimants. Several amendments were 
made -to the contracts. The delivery 
period: of the contracted goods is .ex- 
tended from time to time, The case of 
the claimants was that the“ corporation 
failed to take delivery of manganese ore 
within the original delivery period or 
the extended period. They alleged -that 
they sustained loss and damage and 
were entitled to reimbursement. | 

3. Disputes arose between the ` par- 
ties, There was an arbitration clause in 
The claimants 
made . applications to this ‘court under 
Séction 20 of the Act iù- 1975. In the ap- 
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plications the claimants asked for a ref- 
‘erence of the disputes and differences 
between the ‘parties to an arbitrator to 
be appointed by the court. 


4. The Corporation opposed these 
applications, They were heard by P. 5. 
Safeer, J. He referred the disputes þe- 
tween the parties to the sole arbitrator, 
Shri Chopra, In a brief order he said : 

“The applications have been made for 
appointment of an arbitrator who may 
settle the disputes which are subject 
matters of controversy between. the par- 
ties. The learned arbitrator will have 
the authority to decide whether dispute 
raised is covered by the concerned con- 
tract or not. Shri '&. R. Chopra, advo- 
cate of this court is hereby appointed 
an -arbitrator in all these cases,” 

5. So the disputes ‘between the par- 
ties arising out ef 5 purchase contracts 
were referred to the arbitrator, ‘The 
parties appeared before him. He heard 
them on a number of sittings, Docu- 
ments were filed before him. The claim- 
ants examined two witnesses. The cor- 
poration did not produce any oral evi- 
dence. After hearing arguments of coum- 
sel for the parties the arbitrator made 
the awards in favour of the claimants. 

G. These five awards are fer differ- 
ent amounts. Though the amounts are 
different in each case the general pat- 
tern of the wards is the same, I will 
take award of Suit No. 814-A/78 .as il- 
lustrative of the five cases, The dast 
paragraph in this award jis as follows : 

“That the  claimant~company has 
claimed Rs, '6,13/973.74 np. I have care- 
fully -considered the various items of the 
claim, written ‘statement and the re- 
qoinder and she evidence led ‘by the 
claimant-company, The respondent has 
mot produced amy oral evidence. They 
have relied» on the documentary evi- 
dence filed ‘by them as well as the evi- 
dence filed by the claimant-company. I 
have heard the arguments from ‘both 
ithe :sides «on the ‘questions of law as well 


as the tenability of the claim, I am 
elearly of -the opinion that ‘the 
claimant-company is entitled to Ru- 


pees 6;66/926.13 np and I award the same 
in favour of the claimant-company, The 
parties will bear their own costs.” 

7. In other four cases ‘similar awards 
were made though for different amounts. 
‘The corporation thas filed ‘objections ‘+o 
these awards, 
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8. The substantial dispute between 
the parties before the arbitrator was 
about the loss sustained, by the claim- 
anis as a result of failure to take deli- 
very of the contracted goods in time.. 
The claimants claimed that they incur- 
red expenses in the nature of plot rent, 
watch and ward etc. in storing the 
goods. They alleged that they had to 
pay interest because they borrowed 
money from other parties. They also 
claimed loss of profit on the ground that 
the corporation did not take delivery of 
the entire quantity and in time. The 
arbitrator found in favour of the claim- 
ants and awarded substantial amounts 
to them, — 


9. Counsel for the corporation has 
attacked the awards on a number of 
grounds, His principal criticism of the 
awards is, in the first place, that these 
awards are based on no evidence. He 
submits that the arbitrator was guilty 
of misconduct inasmuch as he made 
awards in favour of the claimants when 
there was no evidence before him to 
support the claim for plet rent or watch 


and ward or loss of profit. I cannot ac- 


cept this objection because the arbi- . 
trator has made non-speaking awards. 
He has given no reasons for his deci- 
sion. In fact it is one of the grievances 
of the corporation in their objections 
that the arbitrator has made awards 
without giving any reasons (see para 38 
ot the objections). Now if an award is 
a non-speaking award the court cannot 
say that the arbitrators decision is 
based on good evidence or insufficient 
evidence or no evidence at all. 

10. In these cases it is not correct to 
say that the arbitrator’s decision is 
based on no evidence. There was evi- 
dence before him and on that evidence 
he was entitled to find as he did in 
favour of the claimants. Two witnesses 
were examined by the claimants. A 
number of documents were produced by 
the parties. Of the quality or sufficiency 
of that evidence the court cannot be a 
judge. It is for the arbitrator to weigh 
the evidence adduced by the parties. H 
has not to give any reason why he hasi. 
accepted the claim of a party. 


11. 
sion of 
Wath v. Union of India, 


Counsel referred me to a deci- 
VvV. D. Misra, J. in Basheshar 
1978 Rajdhani 


LR 65 (66). The learned judge held that 


as the award before him was based on 
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no evidence it was bad. An -appeal was 
taken from his decision. A  Divisicn 
Bench of this court (Prakash Narain and 
Sultan Singh, JJ.) in Union of India v- 
Basheshar Nath (FAO (OS) ‘65/63 da- 
cided on May 21, 1980) set aside tìie 
order. Before them it was contended, as 
was contended before me, that there 
was nO evidence on record to suppert 
the claim. The learned judges rejectad 
the argument. They said : 


“Although it was not necessary for us 
to refer to the record of arbitration pro- 
ceedings because the award is a non- 
speaking award and no document Fas 
been incorporated in the award yet we 
have gone through the record of arbi- 
tration’ proceedings specially the wit- 
nesses examined on behalf of the appl- 
lant and the documents produced by 
him. The respondent did not examine 
any witness, After going through tne 
statement of the witnesses we are satis- 
fied that there was evidence on recerd 
before the arbitrator. We would xot 
like to comment on the quality or sıf- 
ficiency of evidence in support of the 
appellant’s claim. The appraisal of «he 
evidence is the jurisdiction pi the arbi- 
trator”. 


12, I would say the same thing here. 
Though it was not necessary for me te 
refer to the record of the arbitrat.on 
proceedings because the awards aré nen- 
speaking awards, yet I have seen che 
evidence. J have come to the conclu- 
sion that there was evidence before zhe 
arbitrator on which he could find in 
favour of the claimants. Of the quality 
and sufficiency of evidence the arbitra- 
tor is the sole Judge. I have therefore 
no, hesitation in holding that these 
awards are non-speaking “awards and 
the corporation cannot assail them on 
the ground of no evidence, 


13. In the second place counsel or 
the corporation says that the arbitre‘or 
has referred to the claim, written stete- 
ment rejoinder and evidence in the 
awards and therefore it should be held 
that these are speaking awards and the 
evidence before the arbitrator can be 
examined by the Court. I do not agree 
A mere general reference te the plead- 
ings of the parties and the evidence 
docs not mean that the arbitrator has 
invited the Court to look into the evi- 
dence before. him. ‘He has not said that 
on the evidence of such and such wit- 
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ness; or on the clause of such and such! 
decument, he has: come to such and. such’ 
conclusion (see- Union: of India v. Bango. 
Steel Furniture Pvt. Ltd, AIR. 1967 SC. 
1082j- If the arbitrator says this it. 
can be said: that he has. incorporated. the 
documents: or the evidence of the wit- 


‘mess in the award: But in: the present 


case the award is; the briefest. The ar- 
bitrator has said “I am clearly of the 
opinion that. the elaimant-company is 
entitled. to Rs. 6,66,926.13' np. and I 
award the same in favour of the elaim- 
ant-company”, These few words con- 
stitute the award. But. they give: us. no. 
clue: to the mental processes of the ar- 
His: thought" processes, remain 
inscrutable as the face of the: sphinx 


14. It is well settled’ that the arbitra- 
tor is not bound to give a separate 
award for each claim. He can give a 
lump sum award: His award on both 
fact and’ law is final and there is no 
appeal from his verdict. The Court 
cannot review his award and correct 
any mistake in his: adjudication, unless: 
objection to the. legality of award. is, 
apparent on the face of it. When the 
arbitrator has: given. no reason for his 
award: nor is, there any legal proposi- 
tiom as: basis; of. award, the contention 
that there are errors of law on: the face. 
of the award must be rejected, This. 
proposition was laid down by the Privy 
Council as long ago: as in 1923 im the 
case of Champsey Bhara & Company v. 
Jivraj, Balloo Spinning and. Weaving Co., 
AIR 1923 PC 66, 


15.. The Supreme Court in & large 
number of decisions has held that the 
arbitrator is the master of law as well’. 
as fact and his award’ is final both om 
law and fact. (See Firm Madanlal 
Roshanlal’ Mahajan v. Hukumchand 
Mills Ltd, Indore, AFR 1967 SC: 1030): 
As the parties choose their own. arbi-. 
trator they cannot, when the award is 
good on the face of it, object to the 
decision either upon the law or the 
facts. Therefore even when. an arbitra- 
tor commits. a mistake either in law or 
in. fact in determining the matters: re- 
ferred to him, but such. mistake does not 
appear on the face of the award! or in a 
document appended’ to or incorporaated. 
in it so as to form part of it, the award 
will rieither be remitted: nor set aside 
notwithstanding the mistake. (See Allen 
Berry andi Co, Pvt. Ltd. v. Union of 


>` I8. In the. next 
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India, AIR 1971 SC 696). In a proceed- 
.ing to set aside the award the Court 
cannot sit in appeal over the counclu- 
sion of the arbitrator by re-examining 
or re-appraising the evidence considered 
by the arbitrator and hold that the 
conclusion reached by the arbitrator is 
wrong (see Union of India v. Kalinga 
Construction Co. (P.) Ltd., AIR 1971 SC 
1646). I therefore cannot hold that the 
arbitrator’s conclusion that the claim- 
ants are entitled to the sums awarded 
by him is wrong.- The reason is that it 
is not within the province of the Court 
to re-examine and re-appraise the evi- 
dence which was before the arbitrator. 
“The Court has no jurisdiction to in- 
vestigate into the merits of the case and 
to examine the documentary and oral 
evidence on the record for the purpose 
of finding out whether or not the arbi- 
trator has committed an error of law” 
(N. Chellappan v. Kerala S. E, Board, 
AIR 1975 SC 230, 235). 


16. Counsel next contended that on 
28th Sep., 1977, the arbitrator gave a 
direction to the claimants in these 
words : 

“Loss is a question of fact. I there- 
fore direct that evidence of actual loss 
suffered by the claimant firm be pro- 
duced before me to enable me to adju- 
dicate the claim in all the five cases. I 
also direct that the claimant company 
should produce the documents showing 
the actual interest paid and the receipts 
for paying plot rent and watch and 
ward charges,” 


17. He submits that the claimants 
completely failed to produce any evi- 
dence before the arbitrator and there- 
fore the arbitrator should have held 
that there was no proof of any loss sus- 
tained by the claimants. This is .the 
-same argument which I have noticed 
above. I cannot re-appraise or re-exa- 
mine the evidence. Oral and documen- 
tary evidence was given by the claim- 
ants. On that evidence the arbitra- 
tor felt satisfied. The Court cannot 
question the decision of the arbitrator 
on this ground because that will be 
judging the quality of sufficiency of the 
evidence, and’ hearing the objection 
petition as it were an appeal from the 
arbitrator’s decision. 


place counsel said 
- that’ the- arbitrator’s. award. was vitiated 
because he did not observe the law: of 
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limitation and awarded large sums in 
respect of claims which were barred by 


time. The answer to this objection . is 
that. the awards are non-speaking 
awards. The arbitrator has nowhere 


discussed the question of limitation. “As 
arbitrator he has awarded in each case 
a sum to the claimants on account of 
certain claims made by them without 
expressly adverting to the question of 
limitation. The award cannot be said 
to be vitiated because there is no mis- 
take or error apparent on the face of 
the award. It is only , when an erro- 
neous proposition of law is stated in the 
award and which is the basis of the 
award that an award can be set aside 
or remitted. on the ground of error in 
law apparent on the face of the record. 
(See N. Chellappan v, Kerala S. E. Board 
(AIR 1975 SC 230) (supra). There is 
no question of law of limitation which 


can be said to be apparent from. ‘the face 


of the award. Nor is there any er- 
roneous proposition of law involved in 
the award, 


- I9. Counsel next contended that the 
proceedings before the sole arbitrator 
were recorded on- a tape which the 
arbitrator has failed to produce in spite 
of demand. There is nothing to show 
in the entire record that the proceedings 
were tape recorded, The arbitrator has 
denied it. The claimants have denied it. 
I cannot hold’ that the proceedings were 
recorded on tape as is asserted by the 
corporation, 


20. Lastly, counsel for ‘the corpora- 
tion said that these five awards are bad 
and liable to be set aside because they 
were made beyond the scope of refer- 
ence. In this connection he invited my 
attention to the claims made in the ap- 
plications under S, 20 of the Act. In 
those applications the claimants formu- 
lated’ their claims and specified the 
amounts claimed by them. As an 
illustration I take Suit No, 814-A/78. In 
their application under S, 20 the claim- 
ant made a claim of Rs. 5,49,973.74 np. 
This consisted of several items such as 
watch and ward, plot charges, loss of 
profit, interest, bonus, security: etc. But 
before the arbitrator the. claimants made 
a claim for Rs. 8,13,973.74.: The arbitra- 
tor made and award of Rs. 6,66,926.13 np. 
This. award is certainly © beyond 
Rs: 5,49,973.74 np. Counsel says that 
the arbitrator: had no.. authority to 
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award anythirg. in excess of* Rupees 
5,49,973.74.. I do not ‘agree, The reason 


is that the claim of the claimants before 
the arbitrator was exactly the same as 
before the Court in S.. 20 proceedings 
except that an additional amount of 
Rs, 2,64,000/- was claimed on account of 
“overdue interest” up to 12-9-1977 on 
the amount of Rs, 5,49,973.74. A perty 
can always claim interest before the ar- 
bitrator. If he has not asked for over- 
due interest in the petition under S., 20 
it does not mean that he is debarred 
from claiming interest before the arbi- 
trator. The arbitrator has the power 
fo award interest. It is an implied term 
of the reference that the arbitrator will 
decide the dispute according to exist- 
ing law and give such relief with re- 
gard to interest as a Court could give if 
it decided the dispute. All matters in 
controversy were referred to the arbi- 
trator and interest would be a matter in 
difference. Dissenting from Bose, J. in 
Thawardas Pherumal v. Union of Inca, 
AIR 1955 SC 468 (478) the Supreme 
Court has held that though in tezms 
5. 34, C. P. C., does not apply to arbi- 
tration proceedings, the principle of that 
section will be applied by the arbitrator 
for awarding interest in cases where a 
Court of law in a suit having jurisdic- 
tion of the subject matter covered by 
S. 34 could grant a decree for interast. 
(See Union of India v. Bango Steel Fur- 
niture, (AIR 1967 SC 1032) and Frm 
Madan Lal Roshan Lal v, Hukumchand 
Mills (AIR 1967 SC 1030) (supra) ). 


21, The claim for interest is a part of 
the dispute and difference between the 
parties, (See Union of India v. Salween 
Timber and Construction Co., AIR 1964 
Cal 240 and State of Punjab v. Ajit 
singh, AIR 1979 Punj 179 (FB)), The 
claimants asked for interest. The arbi- 
trator awarded it, Though the original 
claim was for Rs. 5,49,973.74 np. he 
made an award for Rs. 6,66,926.13 np 
on June 15, 1978. He has not separately 
awarded any interest to the claimants. 
In my opinion the award cannot be set 
aside simply because the arbitrator has 
awarded “overdue interest”. 


Eo This is how the arbitrator dealt 
with the question of “overdue interest” 
in. three_ other cases also before him 
(Suit Nos. 810-A, 812-A, 813A of 19°78). 
In Suit No: 812-A there is, however, no 
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dispute between the parties because the 
claim in that case in S. 20 petition 
was for Rs, 1,62,979,28. Before the ar- 
bitrator the claim was for Rs, 2,54,659.28. 
But the award of the arbitrator was 
only for Rs. - 1,19,460.68. This shows 
that he awarded much less than what 
the claimants had claimed in their 
petition under S. 20 of the Act. I 
therefore hold that awards in cases. 
810-A, 812-A 813-A and 814-A of 1978 
are good and ought to stand. 


23. There remains to consider award 
in case No, 811-A of 1978, The position 
here is different. In S. 20 petition the 
claimants made a claim for Rupees 
3,73,367.30. In their statement of claim 
before the arbitrator they claimed 
Rs. 10,70,587.30. The arbitrator made an 
award for Rs. 7,75,046.15 np. The dis- 
tinguishing feature of this case is that 
the claimants made a claim for Rupees 
3,50,000/-- on account of ‘loss of profit’ 
before the arbitrator for the first time. 
This was never their claim in S. 20 pro- 
ceedings. In those proceedings they 
confined their claim to two items: (i) 
watch and ward, (ii) interest, But when 
they appeared before the arbitrator 
they made an additional claim. It was 
for ‘loss of profit’. It was for Rupees 
3.50,000/-. This is why the award of 
the arbitrator was for Rs. 7,75,046.15 np. 
because he took into account the addi- 
tional claim of Rs. 3,50,000/-. The ques- 
tion is whether the arbitrator has com- 
mitted an erro: of law in so doing, 


24. It will be recalled that the arbi- 
tration proceedings were preceded by an 
application under S. 20 of the Act, Under 
sub-s. (4) of S,-20 the court ordered the 
agreement to be filed and made an order 
of reference to the sole arbitrator. 
Safeer J, referred to the arbitrator 
“disputes which are subject matter of 
controversy between the parties”, These 
disputes were specified in the applica- 
tion in terms of rupees, annas and pies. 
Now the order of reference defines the 
limits of the authority and jurisdietion 
of the arbitrator. The arbitrator’s au- 
thority has its source in the order of 
reference, He cannot traverse beyond] 
the reference made by the Court, If 
he does- so he acts without jurisdiction. 
The arbitrator has necessarily to restrict 
his award: only to the claim as- put for- 
ward betore the Court in Section 20- pro- 
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ceedings. This principle was laid down 
in Orissa Mining . Corporation Lid. v. 
P. V. Rawalley, AIR 1977 SC 2014, The 
Supreme Court said (at p. 2017):— 


“When an agreement is filed in Court 
and order of reference is made then the 
claim as a result of the order of refer- 
ence is limited to a particular relief 
and the arbitrator cannot enlarge the 
. scope of the reference and entertain 
fresh claims without a further order of 
reference from the Court.” 


25. I am satisfied in this case that 
the arbitrator _exceeded his jurisdiction 
in embarking on the claim that was 
made for the first time before him by 
the claimants. There is an- error ap- 
parent on the face of the award. The 
arbitrator had no jurisdiction to go be- 
yond the scope of reference determined 
by the order of P. S. Safeer, J. The 
learned Judge had referred the disputes 
between parties as set out in Section 20 
petition, When we -turn to the petition 
we find a categorical statement as part 
of the positive case of the claimants in 
these words : 


“In view of the above mentioned de- 
fault and negligence on the part of the 
respondent to take delivery of the goods 
in time, the petitioner became entitled 
to claim the following amounts from the 
respondents: 


sl. No. 


-l, Claim for watch and 
ward charges. 


2. . Glaim for interest. 


Amount 


Rs, 1,75,455,00 


| Particulars 





Rs, 1,97,912.90 


ae Se ED a eee 


Total ... Rs. 3,78,367.30" 


26. This is what the claimants claim- 
ed from the corporation. They did not 
claim ‘loss of profit), The arbitrator's 
jurisdiction is determined by the order 
f reference. The arbitrator obviously 
had no power to entertain the additional 
claim of Rs. 3,50,000/- on ‘account of 
loss of profit. In my opinion he com- 
mitted an error of law.- He went be~ 
‘tyond his jurisdiction. He acted outside 
‘Ithe order of reference. He- acted be- 
yond the scope of the arbitration in 
taking into account the claim for loss 
of profit which was put forward hefore 
him for the first time. _I find that there 
is an error apparent on the face of the 
award. On this ground I set aside the 
award, 
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27, Connsel for the claimants argued 
that the corporation is estopped from 
contending that the award is bad on 
the ground that it. was beyond the scope 
of reference because they, the corpora- 
tion, never raised any such objection 
before the arbitrator. I was referred 
to a number of rulings which lay down 
that if-a party, _having a clear know- 
ledge ‘of the circumstances on which he 
might have founded an objection to the 
arbitrator's proceedings to make the 
award, does not raise any objection to 
his jurisdiction and submits to the ar- 
bitration going on and takes the chance 
of a favourable award he cannot turn 
round and. say, after the award has 
been made, that the arbitrator had no 
jurisdiction in the matter. This prin- 
ciple is an old one. It was enunciated 
by the Privy Council in Chowdhri Mur- 
taza: Hossein v. Mt. Bibi Bechunnissa, 
(1876) 3 Ind App 209. With this prin- 
ciple there can be no quarrel, But the 
question ‘is: Does it apply to the case in 
hand? In my opinion, it does not. To a 
ease where an order of reference is 
made by the Court in proceedings under 
S. 20 of the Act this principle has no 
application. S. 20 deals with ‘arbitra- 
tion with the intervention of a Court’. 


28. There can be acquiescence-in ar-~ 
bitration proceedings which are clearly 
beyond the Court’s order of reference. 
A party is not precluded from objecting}. 
to the award later on the ground that 
the award was in excess of jurisdiction 
and the entire proceedings were invali- 
dated thereby. Attending and’. taking 
part in the proceedings “will not cure 
the defect where the arbitrator lacks in- 
herent jurisdiction. The Supreme Court 
in Orissa Mining case (AIR 1977 SC 
2014), has definitely laid down that a 
fresh claim cannot be entertained by 
the arbitrator if it was not made be- 
fore the Court in proceedings under 
Section 20 of the Act. A further order 
of reference from the Court would be 
required to entertain a new claim, This 
is the ratio of that case. The arbitrator 
has no power to enlarge his jurisdiction 
when the Court by order of reference 


has circumscribed the area of contro- 
versy and told the arbitrator in clear 
terms what he has to decide. 

29. For these reasons the ‘objection 
petitions in four cases are dismissed 
(Suit Nos, 810-A; 812-A, 38313-A and 
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814-A of 1978) with costs, These four 
awards are made a rule of the court. 
Decrees will be. drawn up in aecordence 
with the awards..The claimants will be 
entitled to interest at the rate of 6% 


per annum from the date:.of the award - 


to the date of payment. 


30. In Suit No. 811-A of 
award is set aside and the 
petition is allowed with costs, 


Order accordingly. 


1978 the 
objection 
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S. S. Sobti, 
and others, Respondents, 


Civil Writ No. 1839 of 1981, D/- 9-9-1581. 


` (A) Constitution of India, Art. 22€ — 
Locus standi —- Aggrieyed person — Alet- 
ment of plot for constructing 5-Star Hotei — 
Tax-payer having no real interest in trans- 
action — Cannot challenge it by invoking 
Art. 226. 

No doubt, the legal validity of a transac- 
tion can be challenged by a, person whose 
tights are affected thereby, but the person 
concerned must be one who is discriminated 
against, or who has been deprived of same 
valuable rights. He must be an ‘aggrieved 
person’. The petitioner cannot get relier if 
he had no real interest. Not everybody 
could file a petition which can be described 
as ‘public interest’ litigations. ATR 1979 SC 
1628 and AIR 1981 SC 344, Rel. on 

(Paras 5, 6, 7) 

The New Delhi. Municipal Committee re- 
solved to have a 5-Star Hotel in certain area 
‘and therefore allotted a plot to a person 
‘for constructing. five-star hotel. ‘The peti- 
tioner, a tax-payer and citizen of India caal- 
lenged the allotment as illegal by peti-ion 
under Art. 226. He had no real interes! or 
sufficient’ finance in constructing the hotel 
nor was he concerned with any such orga- 
nisation. 

Held, the egion at his instance was not 
maintainable. (Pare 7) 


(B). Constitution of India, Art. 299 — Gov- 
~ ernment contract — Calling of epen potic 
tender — Not necessary im every case — 
Allotment of plot for constructing 5-siar 
hotel — Calling of tenders from some re- 
cognised hoteliers is enough. (Government 
contract — Procedure). 


The question whether open tenders are to 
be invited and the public generally allowed to 
ee 
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participate in a particular transaction, depends 
more largely on the nature of: that transac- 
tion. The field of choice ‘should naturally be 
as large as possible. Generally, the subject- 
matter of the transaction governs what pro- 
cedure should be followed. If a building has 
to be constructed, ther- the generally accepted 
pattern is to allow recognised contractors to 
submit their tenders. In a transaction which 
involyes both financial commitment such as 
investing in a hotel building and also the ob- 
ligation to run that hotel, the field of choice 
is obviously very limited. It is well known 
that the hotel industry in India is not much 
developed. Only a handful of hotels are to 
be found even in larger towns. Keeping in 
view the nature of the transaction, it would 
be enough to ask some recognised hoteliers 
and others of that type and capable of under- 
taking a big project of this type and capable 
of raising the necessary finance to make a 
restricted tender. In such a case the feasibi- 
lity of the project and its ultimate successful 
completion is of greater importance than the 
question whether a larger or lesser sum can 
be realised from the tenderer. This sort of 
analysis has to be made in all big construc- 
tion contracts. AIR 1979 SC 1628, Rel. on. 

(Paras 11, 12, 13) 


‘Chronological Paras 

1980 Lab. IC 1367 : (1981) 

5, 7 

(1979) 2 Lab LJ 217 | 

5, it 

P. N. Lekhi Sr. Advocate with M. K. Garg 

and C. V. Francis, for Petitioner; R. K. 
Anand, for Respondents. 


‘Dp. K. KAPUR, J.:— The writ petition 
under consideration seeks to challenge the 
validity of certain transactions which have 
resulted in a licence deed dated 1ith March, 
1981, being granted by the New Delhi Muni- 
cipal Committee to M/s. Delhi Automobiles 
(P.) Ltd., New Delhi, for building and run- 
ning a hotel ona plot situated at Barakhamba 
Road, New Delhi. The petitioner is an erst- 
while member of the Delhi Development 
Authority and an alderman of the Delhi 
Municipal Corporation. He is also a social 
worker and a rate-payer. He claims to have 
a legal right to see that public property vest- 
ed in the Union Government or the New 
Delhi Municipal Committee is not wastefully 
used to serve personal ends. 


Union of- India 


Cases Referred: 
AIR 1981 SC. 344 : 
i Lab LJ 193 
AIR 1979 SC 1628 : 


2. We issued a show cause notice on the 
petition and have heard learned counsel of 
the concerned parties. It has been stressed 
before us -that the project of building the 
hotel is of an extremely urgent nature and 
involves the investment of large funds. We 
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have, therefore, been called-upon to decide 
the petition at this very stage, as otherwise, 
the project (even if valid) would come ‘to 
disaster, because of the difficulty of con- 
tinuing the same, with a petition like the pre- 
sent hanging over the heads of all interested 
parties. In these circumstances, we have 
heard the parties extensively at this very 
stage. 


3. The facts of the case are that the plot 
in question was placed at the disposal of the 
New Delhi Municipal Committee some time 
in 1976. This was part of a plan to re- 
develop an area of about 30 acres in the 


Barakhamba Complex. The Government had. 


considered that at least a portion of this land 
should be used for constructing a 5-Star 
Hotel. The highest tender for this purpose 
was made by M/s. Delhi Automobiles (P.) Ltd. 
Then the area of the plot was increased to 
over six acres in place of 4.5 acres and the 
licence fee was increased to Rs. 37.78 lakhs 
per year. In furtherance of this, the 4th 
respondent, (M/s. Delhi Automobiles) deposit- 
ed a sum of Rs. 20 lakhs and was to pay the 
balance when actual possession of the site 
was delivered. However, in March 1977, 
after thé change of Government, the New 
Delhi Municipal Committee was informed 
that it should not finalise the transaction and 
later the allotment in favour of the New 
Delhi Municipal Committee was cancelled in 
March, 1978. The amount deposited was re- 
funded to the 4th respondent, who represent- 
ed their case to the Lt. Governor and also 
filed a Civil Suit No. 144 of 1979 in this 
High Court for specific performance of the 
contract/damages. The petitioner’s case is 
that this acceptance of tender was not a 
valid and bona. fide transaction. In any 


event, the suit in this Court resulted in a. 


compromise which led to a new licence being 
granted for the same area in favour of the 


4th respondent, but the licence fee has now . 


been fixed at Rs. 1.45 crores in place of the 
previous amount of Rs, 37.78 lakhs annually. 
The petitioner has raised many different 
points in relation to the transaction. It has 
been urged that the New Delhi Municipal 
Committee was superseded and, therefore, the 
property of the Commiitee could not be dealt 
with by Shri P. N. Behl, respondent No. 5 
under ihe provisions’ of S. 238 (b) of the 
Punjab Municipal Act, 1911. It is contend- 
ed that no licence could be granted by the 
New Delhi Municipal Committee if this land 
belongs to the Union of India, as is con- 
tended by the respondents. Furthermore, it 
is contended that it was a political decision 
which was admitied by the 7th respondent, 
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Shri Bhishma Narain Singh, Minister. of 
Works and Housing in the Lok Sabha. 


4. On behalf of the respondents, it is con- 
tended that the transaction is entirely in dc- 
cordance with law and cannot be described 
as politically’ motivated. Furthermore, the 
locus standi of the petitioner to move the 
present petition has been seriously challenged. 


5. Reference was made during the argu- 
ments to the judgments of the Supreme Court 
in Ramana Dayaram Shetty v. International 
Airport Authority of India, AIR 1979 SC 
1628 and Fertilizer Corporation Kamgar 
Union (Regd.) Sindri v. Union of India, AIR . 
1981 SC 344. Some passages in the first of 
these judgments were strongly relied upon by 
the petitioner also. We must say at the out- 
set that we have been perturbed by the fact 
that the Court can be called upon to examine 
the validity of a transaction to which the 
petitioner is not a party. The petitioner can- 
not be said to have any special interest in the 
hotel project. It is common ground tbat the 
hotel, leaving aside the question whether it 
is urgently required for the Asian Games, can 
only be set up by a person who is either 
skilled in the setting up of such a hotel, or 


can get technical assistance in this respect. 


Also, a very substantial financial investment 
ig fequired. So, not everybody can set up such 
a hotel. It is not the petitioner’s case that he 
has any connection with any group of per- 
sons who wanted to set up the hotel. We 
are perturbed by the fact that if we enter- 
tain petitions of this type to challenge tran- 
sactions on whatever grounds they may be 
based ut the instance of the public at large, 
the Court may be flooded with such peti- 
tions. No doubt, the legal validity of a 
transaction can be challenged by -a person 
whose rights are affected thereby, but the per- 
son concerned must be one who is dis- 
criminated against, or who has been deprived 
of some valuable right. He must be an ‘ag- 
grieved person’. Learned counsel for the 
petitioner states that the petitioner can also 
claim to be, aggrieved and he has a right 
which can be decided by the Court. In this 
respect, certain passages in the aforemention- 
ed judgmenis and conclusions contained there- 
in are of great value to us. In Ramana— 
Dayaram Shetty’s case (AIR 1979 SC 1628), 
the Court held that the transaction was not 
valid, but it had dismissed the petition. Why 
the petition was dismissed is of importance 
at this juncture. It was stated as follows- 
(at p. 1651) :— 


“Now, on this view we should have ordi- 
narily set aside the decision of the ist respon- 
dent accepting the tender of the 4th respons 
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dent and the contract resulting from such ac- 
ceptance but in vièw of the peculiar facts aad 
circumstances of the present case, we do rot 
think it would be a sound exercise of discre- 
tion on our part to upset that decision and 
void the contract. It does appear from the 
affidavits filed by the parties that the appel- 
lant has no real interest in the result of the 
litigation, but has been. put up by A. S. Ireni 
for depriving the 4th respondents of the 
benefit of the contract secured by them.....” 


6. It was thus held that in spite of the 
transaction being voidable, the petitioner 
could not get relief because he had no real 
interest. The same appears to be true, and 
even more so than in Ramana Dayaram 
Sheity’s case, in the present case. There, tae 
petitioner was a person who could be said to 
have a possibility of running the restaurent 
if he had been given the chance but, in this 
case the petitioner does not satisfy even that 
test. 


7. In the Fertilizer Corporations case 
(AIR 1981 SC 344) certain plant and equ_p- 
ment belonging to the Sindri Fertilizer fac- 
tory was sold to the 4th respondent (in that 
case). The majority judgment held that no 
fundamental right of the petitioners was n- 
fringed, but the minority judgment which 
also dismissed the petition took the view that 
not everybody could file a petition which can 
be described as ‘public interest’ litigations. ‘The 
judgment of Krishna Iyer J., after dealing 
with this point at length doubted the con- 
petence of the Courts to decide questicns 
like the sale of public property by a putdic 
body. It was observed (at p. 356) :— 


“If a citizen is no more than a wayfarer 
or officious intervener without any interest or 
concern beyond what belongs to any one of 
the 660 million people of this country, the 
door of the Court will not be ajar for him. 
But he belongs to an organisation which Eas 
special interest in the subject matter, if he 
has some concern deeper than tha: of busy- 
body, he cannot be told off at the gates, 
although whether the issue raised by him is 
justiciable may still remain to be considered. 
J, therefore, take the view that the present 
petition would clearly have been permissible 
under Art. 226.” 

This conclusion was on account of the fect 
that the petitioners were the employees in tre 
factory and, therefore, were concerned with 
the unit in question and had deep interest in 
the sale of the plant and machinery of tae 
factory. We have been unable to ascertain 
what interest the petitioner has which is 
different from that of any other citizen. We 
would, therefore, doubt the petitioner’s loc.s 
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to move the Courts in the circumstances of 
this case. The Court cannot be converted 
into a public inquiry commission at the 
instance of a single petitioner. We must 
guard against an unnecessary judicial inquiry 
into questions which are connected only with 
contracts, transactions or dealings by public 
bodies or authorities or the Government 
with which the person moving the Court has 
no connection at all. We agree with the 
learned Solicitor General that the petitioner 
has no direct or even remote connection with 
the present transaction. ‘Therefore, we are 
of the view that the petition is not maintain- 
able at the instance of the petitioner, but we 
would deal in short with the merits of the 
points also, to the extent necessary for these 
proceedings. 

8. The petitioner’s challenge based on Sec- 
tion 238 (2) (b) of the Punjab Municipal Act, 
1911, is based on the contention that under 
S. 238 (2) (c) all property of the Committee 
vesis in the State Government on the super- 
session of the Committee. It is contended 
that Shri P.. N. Behl could, therefore, not 
grant a licence to the 4th respondent. This 
point has no substance in the present case 
because the New Delhi Municipal Commit- 
tee was superseded on 27th Feb., 1980. The 
plot in question was neither at the disposal of 
the Committee nor was the property of the 
Committee on that date or even later: The 
allotment had been cancelled in 1978, so this 
question did not arise. It-was on 17th Feb., 
1981, by letter Annexure ‘R-II’ filed along 
with the Goyernment’s reply to the show 
cause notice that this land was placed at the 
disposal of the New Delhi Municipal Com- 
mittee in order to set up a 5 Star Hotel to 
meet the requirements of the Asian Games 
1982. It was stated in this letter that a 
formal lease would be drawn up later, but 
the land was being allotted to meet the re- 
quirement of hotel accommodation and the 
hotel was to be built by the New Delhi 
Municipal Committee. It was provided that 
land should not be sublet in favour of any 
other party, but such arrangement could be 
made for constructing and running the hotel 
as would not involve the subletting of the 
plot. Thus, the land was placed at the dis- 
posal of the New Delhi Municipal Committee 
which was already superseded and hence the 
powers in relation to this land, granted. by 
the allotment (which was to become a lease) 
has to be exercised only by Shri P. N. Behl 
under S. 238 (2) (b) of the Act. As a suit 
was pending in relation to this very. arrange- 
ment, it appears that there was a compro- 
mise resulting in the licence in favour of 
the Delhi Automobiles (P.) Ltd., in Mar. 1981. 
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9. The transaction is, therefore, not hit 
by S. 238 (2) (c) of the Act as Shri P. N. 
Behl, who can be described as the Administra- 
tor of that Committee for purpose of con- 
venience of expression, was not transferring 
or selling any property vested in the Union 
of India under S. 238 (2) (c), but was acting 
in accordance with the allotment made by the 
Union Government of its own land. ‘Learned 
counsel for the petitioner has urged that the 
subsequent transaction is invalid because 
Art. 299 of the Constitution had not been 
complied with. However, it is clear from the 
Jetter of allotment that intimation has been 
given and a later formal lease deed is to be 
drawn up. If no such lease is granted and 
the transaction does not go through as con- 
templated, then of course, the licence by 
which the hotel is to be set up and run will 
also fall through. However, in view of the 
terms of the allotment which is to be follow- 
ed by a formal lease, it is clear that what has 
happened is that the New Delhi Municipal 
Committee is setting up a hotel through the 
agency of M/s. Delhi Automobiles (P.) Ltd., 
and this is what was contemplated by the 
allotment. It is- generally the practice in. the 
matter of allotments and sales, etc., to first 
take provisional action and then to draw 
up the formal deed later, as the completion 
of the same takes time. 


' 10. This brings us to the next question 
which is whether the 4th respondent has been 
granted this licence on political considera- 
lions. We do not-really think that this ques- 
tion arises. The facts are quite clear. 
Originally, this hotel plot was given to M/s. 
„Deihi Automobiles (P.) Ltd., after tenders 
“had been obtained in 1976. - From facts 
brought to our notice there appears to have 
been a number of tenderers including some 
well-known hoteliers. The highest offer was 
of M/s. Deihi Automobiles (P.) Ltd. We have 
been shown some comparative figures of the 
rates at which plots were given to Maurya 
Hotel and Taj Hotel in more or less the same 
period for out-right transfers, we do not find 
the. initial licence-fee to be any lower. Thus, 
if the transaction at the initial stage, was 


made in accordance with an appropriate pro-_ 


cedure, all subsequent events would flow 
from the same. Those events, were; the can- 
cellation of the allotment bringing to an end 
the initial transfer; the filing of the suit in 
1979 and the compromise in the suit. It may 
be said that there was no necessity to com- 
promise the suit, and even it has been suggest- 
ed that the suit for specific performance was 
not meritorious. We cannot go into - this 

question, as a decree of the Court was pass- 
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ed. As pointed out by learned Solicitor 
General, it would have been difficult to get 
some new party to agree to take the hotel 
while the suit-was pending. Keeping in view 
the large investment necessary for setting up 
a hotel, we agree that it would be almost im- 
possible for some third party to take the 
hotel which he might lose in case the suit was 
decreed in favour of the plaintiff. In view of 
the fact that the licence fee of Rs. 37.78 lakhs 
has been raised to Rs. 1.45 crores, it does 
seem that the Union of India and the New 
Delhi Municipal Committee are not worse off 
financially than if the original tender of 1976 
or 1977 had been acted upon.. 

li. Apart from the fact just set out, we 
may now examine the contention of the peti- 
tioner io the effect that the only way in which 
the New Delhi Municipal Committee could 
have entered into the arrangement was by 
examining open public tenders. It is submit- 
ted that all other methods are barred. We 
cannot agree with this. Even in Ramana 
Dayaram Shetty’s case (AIR 1979 SC 1628) 
the Supreme Court noted. that it was open 
for the authority to give the restaurant on a 
negotiated basis. without inviting tenders. 
That case was based on what happened when 
tenders were actually invited. The question | 
whether open tenders are to be invited and 
the public generally allowed to participate in 
a particular transaction, depends more largely 
on the nature of that transaction. The field 
of choice should naturally be as large as pos- 
sible. Generally, the subject-matter of the 
transaction governs what procedure: should be 
followed. If a building has to be construct- 
ed, then the generally accepted pattern is to 
allow recognised contractors to submit their 
tenders. In a transaction which involved 
both financial commitment such an investing 
in a hotel building and also the obligation to 
tun that hotel, the field of choice was ob- 
viously very limited. it is well known that 
the hotel industry in India is not much de- 
veloped. Only a handful of hotels are to be 
found even in larger towns. Keeping in view 
the nature of the transaction, we think that 
it would be enough for the New Delhi Muni- 
cipal Committee to ask some recognised hote- 
liers and others of that type and capable of 
undertaking a big Project of this type and 
capable or raising the necessary finance to 
make a restricted tender. In such a case the 
feasibility of the project and its ultimate suc-| - 
cessful completion is of greater importance 
than the question whether a larger or lesser 
sum can be realised from the tenderer. This 
sort of analysis has to be made in all big 
construction contracts. It is not for us to 
say how it should be done, but we find 
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nothing illegal in the manner of the tender 
and the initial payment in 1976. The next 
stage was reached when this whole pro_ect 
was cancelled in 1977. After. its cancellation, 
the question of re-opening the transaction and 
making the hotel arose because- of the prexi- 
mity of the Asian Games which made the 
lack of hotel accommodation in New Delhi 
obvious to all. At that stage, it was a qaes- 
tion of reversing the decision to abandon the 
project. It may be noticed that if it was a 
mere political question, then -the old tender 
could have been accepted which was for 
Rs. 37.78 lakhs annually as licence fee. Keep- 
ing in view the rise in the land value. it 
seems that the New Delhi Municipal Com- 

mittee took care that the figure was increesed 
and Rs. 1.45 crores annually does not seem 
to be at all low. At least we do not see why 
it is illegal to revive the project, especially 
when it had obviously become necessary in 
in view of the forthcoming Asian Games, 
1982. 

12. It must also be kept in view that the 
sum of Rs. 1.45 crores is the amount to be 
paid out of the earnings of the hotel end, 


therefore, has to be earned- from the hotel- 


business. As the hotel is meant for public 
purpose, there is a limit to which. the amount 
can be raised. The purpose of the licence is 
such that it requires a very rapid construc- 
tion of a large building. It does not seem 
to us that there are many persons who zan 
undertake. to build a large building at high 
speed. If there are some who have bzen 
affected adversely by the decision taken by 
the Union’ Government and the New Delhi 
Municipal Committee, they have not moved 
this Court. In the circumstances, we do 2xoft 
find that the transaction can be treated as a 
political act in itself. - 


13. Some reference was made to what was 
Stated by the 7th respondent in Parliament in 
a debate concerning the same issue as is 3e- 
fore us. It is said that the Minister | concern- 
ed described the decision as a political oae. 
We are not at all concerned with that debzte. 
But, it may incidentally be mentioned that -he 
Minister stated that the licence was not given 
because the Government changed, and tten 
it was stated that; this Government can aso 
take a political decision and the Government 
decided to give the plot to the New Delhi 
Municipal Committee. This does not in any 
way mean that the decision to. allot the p ot 
to the 4th respondent was a political decision 
because it seems to flow out of the. events 
already narrated above. In fact it seems tkat 
the decision to allot the plot in favour of Mis. 
Delhi Sa i (P.) Ltd., was taken much 
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earlier and the politics concerning the same 
arose later. We are not concerned with those 
political matters. We have to see the legality 
of the transaction and the fact that it was not 
arbitrary. We are of the view that the deci- 
sion was not arbitrary, but arose out of the 
circumstances when this very plot was 
originally to be licensed to the 4th respon- 
dent, M/s. Delhi Automobiles (P.) Ltd. for 
building and running a hotel, but the tran- 
saction was cancelled in 1977 leading to the 
filing of the suit. When the transaction was 
renewed, it could be granted to the same 
party and this is particularly so when a much 
higher amount of licence fee was agreed to 
by the party concerned. We would accord- 
ingly dismiss the petition in limine. 


Petition, dismissed. 


AIR 1982 DELHI 55 
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M/s. Fhabbu Mal Jang Bahadur, Petitioner 
v. Nanak Chand Aggarwal and another, Re- 
spondents. 


Civil Revn. No. 596 of 1980, D}- 
1981.* 


(A) Arbitration Act (10 of 1940), Ss, 14, 
17, 30 Judgment in terms of award — 
Award filed in Court Notices issued — 
Party liable for payment remaining absent 
-—- No application under S. 30 te -set aside 
award before Court — It cannot set aside 
award: holding it to be nullity on gromd 
that there was no dispute to be referred to 
arbitration ~— Even assuming that Comt 
can set aside award suo motu, held it 
could not do so in instant case as dispute 
existed — Court was bound to make it rule 
of Court. Case law discussed. 


30-7- 


(Paras 3, 4) 


(Œ) Arbitration Act (10 of 1940), S. 2 (a) 
—- Failure to make promised payment even 
after notice of demand — Other party keep- 
ing silence — He should be presumed to be 
differing with claimant It is -difference 
within. wines of S. 2 (a). Case law dis- 
cussed. (Para 3). 


Cases © Referred: Chronological Paras 


AIR 1980 Delhi 238: 1980 Rajdhani LR 
(Note) 29 3 
AIR 1979 Delhi 58: 1979 Rajdhani LR 289: 
ILR {1979} 1 Delhi 381 3 


*From order of P. S. Sharma, Addl. Dist. J. i 
Delhi, DJ- 18-12- 1979. 
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AIR 1972 J & K 44:1971 J & K LR 503 
j 3 

AIR 1968 J & K 86:1968 Kash LJ 134 3 
AIR 1967 SC 688 : (1964) 2 SCJ 297 3 
AIR 1967 SC 1233:1967 All LJ 589 : (1967) 
_ 2 SCA 511 | 3 
AIR 1954 Cal 245:58 Cal WN 510 3 
AIR 1920 Cal 143:23 Cal WN 704:ILR 46 
Cal 534 3 
(1919) 23 Cal WN 707 (FNHL) 3 


A. P. S. Ahluwalia, for Petitioner. 


' ORDER :— The respondent Nanak Chand 
Aggarwal of M/s. Chet Ram Nanak Chand 
of Delhi purchased cloth from the peti- 
tioners M/s. Jhabbu Mal Jang Bahadur Cloth 


‘Commission agents in the years 1974-79. 
The parties are members of the Delhi 
Hindustani Mercantile Association. One of 


the conditions of the membership of the said 
Association is that if any dispute arises be- 
tween the parties relating to their dealings, it 
has to be decided by arbitration by the 
said Association. This condition was also 
incorporated in the bills of M/s, Jhabbu Mal 
Jang Bahadur. It appears that the bills re- 
mained unpaid. The parties settled the ac- 
counts on 20-1-1979 and a balance of 
Rs, 4,900/- was found due to the petitioners 
by the respondent. That document is Exhi- 
bit P3 by which Nanak Chand promised 
that he will square up the entire accounts 
by making easy payments. He further 
agreed that if there was any misunderstand- 
ing or difference about the accounts, then it 
will be referred for arbitration to the said 
Association or to an arbitrator appointed by 
them. Nanak Chand could not comply. A 
notice was served. upon him by the peti- 
tioners but without any result. The peti- 
‘tioners applied to the said Association for 
arbitration, They appointed one MHardwari 
Lal as an arbitrator, who gave his award on 
18-9-1979, 


2. The arbitrator held that the petitioners 
were entitled to recover Rs. 5,271.88 from 
the respondent with future interest @ 15% 
p.a. Upon a request made by the peti- 
'‘fioners, he filed the same in the Court pray- 
ing that notices be issued to the parties and 
the award be made a rule of the Court. 
-Notices were issued but the respondent chose 
to remain absent despite service. In this 
situation, the normal course for the learned 
Sub-Judge was to make the award a rule of 
the Court but instead, he held that _ the 
award was a nullity for there was _no_ dis- 
pute or difference: to be referred to arbitra- 
tion. 
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_ Jurisdiction to the arbitrator and 


The view of the learned Sub-Judge' 
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was that the matter had. already stood settl- 
ed by Ext. P3 and there was no more any 
dispute existing between, the parties except 
to make the payment.. He set aside the 
award, it seems, under Ci; (c) of S. 30 of 
the Arbitration Act, 1940 (herein the. Act). 
Appeal to the Additional District Judge 
also proved futile. The Courts below 
thougbt that failure to make a promised pay- 
ment is not a difference so as tọ give- any 
the so- 
called award was a nullity. Hence, this re- 
vision. Notice was issued to the respondent. 
He again opted to remain absent, 


3. I have heard Mr. Ahluwalia. It àp- 
pears to me that the present arbitration 
could even be covered by the original arbi- 
tration clause because in every difference one 
party is in the right and the other is in the 
wrong, and it is-only when there has been 
an effective adjudication that the right to 
arbitrate under a clause like this ceases to 
exist: Chandan Mull v. Donald Campbell 
(1919) 23 Cal WN 707 at p. 713 (FN HL). 
Moreover, the Courts below have overlook- 
ed the agreement contained in Ext. P3 its 
self by which the parties had agreed to 
refer any dispute out of their mutual ac- 
counts to the arbitration of the said Asso- 
ciation or their nominee. An award made 
on such an agreement was good, whether it! 
was made on the original contract or the 
settlement contract: vide Uttam Chand Sali- 
gram v, Mahmood Jewa Mamooji, (1919) 23 
Cal WN 704:(AIR 1920 Cal 143} Mr. 
Ahluwalia also pointed out that in Madan 
Lal v. Sunder Lal, AIR 1967 SC 1233. the 
Supreme: Court has held that if a party 
wants an award to be set aside on any of 
the grounds mentioned in S. 30 of the Act, 
it must, after receipt of notice, make an ap- 
plication to that end. If no’ such applica- 
tion is made, the award cannot be set aside 
on any of the grounds specified in that sec- 
tion. I wonder if the Courts can set aside 
an award suo motu under S. 17 of the Act, 
but assuming that they can do so, they 
could not have done so in this case. When 
a man is under a liability and keeps silence 
even after service of a notice, he should be 
presumed to be differing with the claimant 
and that will be a difference’ within the 
meaning of S. 2 (a) of the Act: Difference 
is such a wide term that it can include 
almost everything on which the parties are 
not at one: vide Ghulam Qadir ` Baksh v. 
State of Jammu & Kashmir, AIR 1972 
J & K 44. ‘Whether a matier should be 
referred to arbitration or not. will also be a 
difference ‘arising out of the agreement capa- 
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ble of being resolved by arbitration. Rely- 
ing upon Pearl Hosiery Mills v. Union of 
India, AIR 1979 Delhi 64; National Small 
Industrial Corporation v. Punjab Tin Erint, 
1979 Rajdhani LR.289: (AIR. 1979 Delh. 58) 
and Hindustan Copper v. Assam Bearing, 
1980 Rajdhani LR (Nofe) 29:(AIR 1980 
Delhi 238), I have held in Prem Kumar v. 
Harbans Singh, FAO 255/80 decided on 
April 22, 1981 that dispute means that 
one party has a claim and the other 
party says for some specific reason that 
this is not a correct claim. Whal is 
to be seen is whether there has been 
a breach by one side or the othe> or 
whether circumstances have erisen which 


have discharged one or both parties from 
further performance: Union of India v. 
Birla. Cotton Spinning & Weaving “Mills, 


AIR 1967 SC 688 para 8. If one party as- 
serts a right and the other repudiates, that is 
a dispute. It is analogous to a cause of 
action: vide Jammu Forest Co. v. State of 
Jammu & Kashmir, AIR 1968 J] & K 86, 
and Nandram Hanutram v. Raghunath and 
Sons Ltd., AIR 1954 Cal 245. Althorgh it 
is true that there can be no arbitration with- 
out a difference, yet it appears to me that 


the Courts below have fallen into error in- 


invalidating the award on the grcound that 
there was no dispute or difference. 

4, I, therefore, accept this revision peti- 
tion, set aside the impugned order and direct 
that the award shall be and is hereby made 
a rule of the Court. Decree shall follow in 
terms thereof. Costs here and below shall 
be borne by the respondents. 


Revision allowed. 
* Reported in 1981 Rajdhani LR 652 
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CHARANJIT TALWAR, J. 


Damodar Paints Private Ltd., Cakutta, 
Petitioner v. Indian Oil Corporation Ltd., 
Delhi and another, Respondents. 


O. M. P. No. 153 of 1980'`and I. A. No. 
3744 of 1980, D/- 16-3-1981. 

Specific Relief Act (47 of 1963), S. 38 — 
Permanent injunction — Irrevocable bank 
guarantee issued on behalf of party to com- 
pany — Disputes between company and 
party referred to -arbitrator — Permissibility 
of permanent injunction against enforcement 
of guarantee by company. Ea 

The contract under. an irrevocable gua- 
rantee between the. company .in whose fayour 
the guarantee is issued and the. bank which 
‘has issued the guarantee is. independent and 


ee ee ee 
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The bank is absolutely bound. to 
make payment on demand. Therefore the 
party- for whom the bank has issued the ` 
guarantee cannot seek permanent injunction 
against the encashment of .the guarantee. by 
the company on the 2round that the disputes 
between that party and the company having 
been referred to arbitration, stay has to be 
given till award is made. 1981 Rajdhani 
LR 138, Foll; F. A. O. (O. S) No. 45 of 
1978, D/- 15-11-1978 (Delhi), ` Disting. 
(Paras 17, 4) 
Cases Referred: Chronological Paras 
1981 Rajdhani LR 138 12, 14, 15, 18 
(1979) Suit No. 567-A of 1979, D/- 11-10- 
1979 (Delhi) 14 
(1978) F. A. O. (O. S.) No. 45 of 1978, Dy- 
15-11-1978 (Delhi) 8, 15, 16 
(1978) 1 All ER 976 : (1978) QB 159 : (1977) 
3 WLR 764, Edward Owen Engineering 
Ltd. v. Barclays Bank International Ltd. 


distinct. 
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A. K. Ganguli, for Petitioner; V. N. 
Kaura, for Respondents, 

ORDER ;:— The petitioner, Damodar 


Paints Pyt. Ltd., entered into an agreement 
to supply specialised coal tar to M/s. Indian 
Oil Corporation Ltd., (hereinafter ‘the Cor- 
poration’), respondent No. 1 herein. 

2. The petitioner in- compliance with the 
requirements of Cl. 15 of the General Pur- 
chase Conditions of the said contract fur- 
nished fo the Corporation a performance 
bank guarantee issued by the State Bank of 
Hyderabad, respondeat No. 2 herein. 


3. It is the admitted case of the parties 
that the bank guarantee furnished is irrevo- 
cable. The Bank on demand had under- 
taken to pay to the Corporation any amourt 
specified in the notice of demand up to aa 
aggregate limit of Rs. 1,80,000/-. The bank 
guarantee provides that it will not be deter- 
mined or affected by any dispute or disputes 
between the petitionér and the Corporation 
and further under that guarantee the bank 
has waived all rights to deny its liability 
towards the Corporation even if the peti- 
tioner. had, at any time, required the bank 
to stop payment. 3 
~ 4. It is the petitioner’s case that certain 
disputes have arisen between the parties and 
the same having beea referred to.an arbitra- 
tor under the terms of the arbitration clause 
contained in the General Purchase . Condi- 
tions of the Contract, the demand made by 
the Corporation upon the Bank for encash- 
ing the bank guarantee is liable to be stay- 
ed till an award is made. = 


5. By the present petition the ` petitioner 


is sèeking © permanent ` injunction . restraining 
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the Corporation from making any demand 
for payment or from encashing or enforc- 
mg the bank guarantee furnished by the 
bank, respondent No. 1. 3 


6. While admitting the petition to a re- 
gular hearing Luthra, J., issued a temporary 
injunction in terms of the prayer made in 
I. A. No. 3744 of 1980, restraining the Cor- 
poration from encashing or enforcing the 
said bank guarantee. — 

7. dents: pelief is sought by the peti- 
tioner in the main petition, O..M. P. No. 
153 of 1980, as well asin I. A. No. 3744 
of 1980. Therefore, this order disposes of 
both. . 

§ In support of the contention that dis- 
putes having been referred to an arbitrator, 
the demand made by the Corporation on the 
bank is liable to be stayed till the award is 
made, learned counsel for. the petitioner 
relied upon an unreported Division Bench 
Judgment of this Court in F. A. O. (OS) 45 
of 1978 (M/s. Scooter India Ltd. v. M/s. 
R. D. Verma and Co.) decided on 15th 
Nov., 1978. «hat was a first appeal direct- 


ed against the order granting temporary in-. 


junction in the suit filed by the plaintiff- 
respondent, restraining the defendant-appel- 
lant, Scooter India Ltd., from encashing the 
bank guarantee furnished by Andhra Bank 
Limited. The plaintiff in that suit was to 
supply some cranes to M/s. Scooter India 
Limited. Under the contract a performance 
guarantee with regard to those cranes was 
furnished by the Andhra Bank Limited on 
behalf of ‘the plaintiff. The cranes were 
supplied but the defendant complained that 
they were not-as per specifications. In the 
suit filed by M/s. R. D. Verma three reliefs 
were claimed (i) that the contract has been 
duly performed; (ii) therefore, the remainder 
of the price is payable by the -Scooters 
India Limited to R.: D. Verma & Company, 
and (iit). meanwhile the bank guarantee 
should not be realised by Scooters India 
Limited. One of the issues framed in. that 
suit by the single Judge was, “whether the 
cranes supplied by the plaintiff .are in ac- 
cordance with the specifications ?” 

9. Because of .the above issue, the Divi- 
. sion Bench comprising V. S. Deshpande, 
C. J. and N. N. Goswamy, J. upheld the 
order of. temporary injunction restraining 
the defendant from . encashing the . bank 
guarantee, It was observed: 

“While we agree with the general : princi- 
ple that the bank guarantee should be able 
to be realised without recourse to Court of 
law -and without any condition we cannot 
ignore the special circumstances of this case 
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cited above. It is only because all the three 
parties are before the learned single Judge. 
and issue No. 4 between Scooters India 
Limited and R. D. Verma and Company is 
being decided that we are as an exceptional 
case inclined not to interfere with the tem- 
porary injunction granted in this .case.” 


16. The above-cited decision cannot be 
said to lay down the law that in a case 
Where the disputes have been referred to an 
Arbitrator, the performance bank guarantee 
furnished by a party be not encashed till the 
award is made. The above observations 
clearly show that the bank guarantee is lia- 
able to be encashed without any recourse to 
court of. law. In an earlier part of this 
judgment, agreeing with the submission of 
the counsel for the defendant-appellant there- 
in to the effect that the appellant should be 
allowed to recover the amount of the claim 
from the bank without having to file a suit 
for. that purpose, as the contract between the - 
appellant and the bank was independent and 
autonomous, the Division Bench has observ- 
ed, “This is perfectly correct and normally 
Scooters India Limited would have been 
able to realise the Bank guarantee from the 
Bank without filing a suit and leave it to 
R.D. Verma & Company to litigate the 
the whole question”. j 


11. This decision, therefore, is of no as- 
sistence to the- petitioner herein as it was 
made in view of the peculiar circumstances 
of that case. 


12. Learned counsel for the Corporation 
has brought to my notice another unreported 
tecent judgment in F. A, O. (OS) No. 78 of 
1980, M/s. Premier Tyres Limited v. State 
Trading Corporation, decided by a Division 
Bench comprising Rajinder Sachar and O. N. 
Vohra, JJ. on 18th Aug., 1980*, in which it 
was held: ; 


` “Jt is now well settled that performance 
guarantee stands on a similar footing to an 
irrevocable letter of credit. A’ Bank which 
(sic) a performance guarantee must honour 
that guarantee according to its terms. It is 
vot concerned in the least with the relations 
between the supplier and the customer; nor 
with the question whether the supplier has 
performed his contracted obligation or -not; 
nor with the question whether the supplier 
is in default or not. The bank must. pay 
according fo its guarantee, on demand if so 
stipulated, without proof or conditions. The 
only exception is when there is a clear fraud 
of which..the bank has. notice. . (See Lord 
Denning, (1978) 1 AI ER 976 at p.. 983).” 


*Since reported in 1981 Rajdhani LR: 138. 
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13. Drawing support from the above- 
cited authority learned -counsel for the Cor- 
poration contended that the Bank haring 
given the performance guarantee, must 
honour it according fo its terms and, th=re- 
fore, no case is made out for restraining the 
Corporation from enforcing the said bank 
guarantee. ; 


t4. It is pertinent here to note that the 
view taken by Dalip Kapur, J. to the con- 
trary in Suit No. 567-A of 1979 (Ixter- 
national Building’ and Furnishing Company 
(Pvt) Ltd.) decided on lith Oct, 1979, was 
not approved by the Division Bench in Pre- 
mier Tyres’ case (1981 Rajdhani LR ae) 


(supra). 


15. The contention of Mr. Ganguli` that 
since there is difference of opinion in the 
two decisions of the Division Benches of 
this Court in Scooter India Limited and 
Premier Tyres cases (supra), the matier be 
referred to a larger Bench, has to be rejezted. 

16. As noticed above, the legai proposition 
settled in both these cases is the same It 
was only because of the special circum- 
stances obtaining in Scooter India Lim#ied’s 
case that the order restraining the enferce- 


ment of the bank guarantee in that case 
was made. 

17. In the. present petition I cannot go 
into the merits of the disputes. It is for the 


arbitrator to adjudicate upon them. The 
contract between the Corporation and the 
Bank is independent and distinct. The Dank 
is absolutely bound to make payment on 
demand. . 

18. In view of the clear enunciatior of 
law on the question raised before me, in 
Premier Tyres’ case (1981 Rajdhani LR 138) 
(supra), this petition fails and is hereby dis- 
missed. 


19. In view of my decision in the main 
petition, O. M. P. 153 of 1980, I. A. No. 
3744 of 1980, seeking interim injunction also 
fails and is dismissed. The temporary in- 
junction granted by Luthra, J. on 18th Nov., 
1980, in I. A. No. 3744 of 1980, agains: the 
Corporation and the Bank is vacated. 

20. The parties are left. to bear 
own costs. 


their 


Petition dismissed. 


~~ 
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AIR 1982 DELHI 59 
S. B. WAD, J. 


Miss Kailash Mehta ‘and others, Peti- 
tioners v. Municipal a Delhi, Re- 
spondent. 


Civil Writ Petn. No. 1129 of, 1980, D/- 
18-9-1981. 


Constitution of India, Arts. 226 and 14 
— Scheme for allotment of pleis to sium- 
dweiiers — Provision fer giving immediate 
possession of plot, not a pari of scheme, 
but of agreement to be individually entered 
into by allottee — Second batch of allottees 
not given immediate possession as was done 
in case of first baich — Allottees in second 
batch not entering into agreement — There 
is mo discrimination —- Even assuming con- 
clusion of agreements between allottees and 
auikorities, writ petition to enforce agree- 
ment is noi maintainable — Doctrine of pro- 
missory estoppel, if attracted. (Evidence 
Act @ of 1872), S. 115). 


Where under a scheme for allotment of 
plots to slum-dwellers, the term regarding 
the construction of the houses within twelve 
months on the allotted plot and simultane- 
ous handing over of the tenements by the 
slum-dwellers was not incorporated but was 
a term of the agreement to be entered into 
with the Municipal Corporation by the 
slum-dwellers individually, discrimination 
could not be said to have been made against 
allotiees of plots in second batch on the 
ground that allottees in second batch were 
not given possession immediately on allot- 
ment while allottees in the first batch were 
given such possession when no agreements 
were entered into with allottees in second 
batch. Further, even if the agreements were 
entered into, handing over of possession of 
plots being a term of a contract, it could 
not be enforced by way of a writ petition. 
Furthermore, no promissory estoppel could 
be claimed against the authorities when the 
allottees’ case was that the scheme was a 
statutory scheme as no estoppel could be 
claimed against a statute or statutory obli- 
gation. This equitable doctrine could not 
also be invoked because the allottees were 
not the original owners of the tenements in 
the slum area but had purchased them and 
this they had not done on the representation 
of the Corporation against which the doc- 
trine was sought to be invoked, 

(Paras 7, 8, 9). 

T. U. Mehta, Sr. Advocate with Miss Kai- 
lash Mehta, for Petitioners; S. N. Sapra, for 
Respondent, 
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' ORDER :— Redevelopment and resettle- 
ment schemes for slum-dwellers or for dis- 
placed persons are a part of the social obli- 
gation of a welfare State. They pre-eminent- 
ly serve public interest. Large public funds 
are invested in such schemes. In this peti- 
tion we are concerned with Kingsway Camp 


Redevelopment and Resettlement Scheme. 
The tragedy of such schemes is that the 
benefit is not received by the people for 


whom a scheme is ofiginally sanctioned as 
they pass on the benefit to third parties for 
earning profit. The schemes are abused and 
exploited by unscrupulous citizens. Mind- 
lessness of the official agencies administering 
(deliberate or inadvertent) aggravates the 
problem. Social Welfare State has created 
new functions and responsibilities for law 
Courts. In this new role social monitoring 
by Courts is inevitable. A citizen looks to 
the Court: of law for protection, within the 
framework of law, not only against the Exe- 
culive actions but also actions- of the un- 
scrupulous acts of the fellow citizens. Pub- 
lic interest needs protection from both. 


2. We have before us twelve petitioners 
complaining about denial of possession of 
the plots in the resettlement colony, 
Mukherjee Nagar. The Corporation insisted 
that unless the petitioners gave the physical 
possession of the old one-room tenements 
in Kingsway Camp, they will not be ‘given 
possession of a plot in the resettlement 
colony. The petitioners complain of discri- 
mination and violation of Arf. 14 of the 
Constitution. In the first phase of the re- 
settlernent scheme plots were allotted to 
about 800 persons staying in the old barracks 
of Kingsway Camp. In total disregard of 
the scheme and the individual agreement, 
they refused to give the possession of the 
Kingsway Camp tenements. Under the 


scheme the allottees were permitted to stay . 


in Kingsway Camp for one year, that is the 
period within which. they were to construct 
a house in the resettlement colony. The al- 
lottees sold, assigned or transferred their 
tenements to third parties after getting the 
possession of the plots in the resettlement 
colony. The complaint of the petitioners is 
that in spite of these abuses by the earlier 
batch of the allottees the Corporation should 
not deny them immediate possession. In 
other words the equality is claimed with the 
first batch of allottees in matters of making 
private gains at the cost of the public scheme. 


3. Let us’ now note some further details 
of the Scheme. The Scheme for redevelop- 
ment and resettlement of the Kingsway Camp 
residents was mooted in 1960. There were 
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‘about 2700 families -of displaced persons 


living in a single room tenements. .There 
were about 700 families living in the old 
military barracks in Hudson Lines and Out- 
ram Lines of Kingsway Camp. On the 
survey of the area it was found that the 
Kingsway Camp area was deficit in civic ser- 
vices such as drains, roads, street lighting, 
water supply and the area was being turned 
into a slum. A scheme was then worked out 
between the Municipal Corporation and the 
Central Government and it was decided that 
the Kingsway Camp should be declared a 
slum and slum clearance area. After clear- 
ance of the slum and: re-development, some 
of the occupants were to be housed in the 
Kingsway Camp itself. The other part of the 
Scheme was to acquire 173 acres of land 
near Dakha Village. On- part of the ac- 
quired land, tenements were to be construct- 
ed and they were to be allotted to the dis- 
placed persons on subsidised basis. For the 
700 families staying.in the old military bar- 
racks the Scheme was to give them open plots 
at concessional rates for construction of 
houses by them. We are here concerned with 
this part of the Scheme relating to allotment 
of plots for house sites to 700 families living 
in the old military barracks of the Kingsway 
Camp. The land was duly acquired and the 
Kingsway Camp was declared as a slum area 
under the Slum Areas (Improvement and 
Clearance) Act, 1956. The Rehabilitation De- 
partment sanctioned Rs. 180 lacs for the 
entire Scheme. The administration of the 
Scheme was left to the Corporation. For 
some time the Scheme was being administer- 
ed by the D. D. A. but at the relevant time 
the administration had reverted to the Cor- 
poration. The plots were to be allotted’ on 
the terms and conditions prescribed in the 
agreement and lease deed which the allottees 
were required to enter into with the Corpora- 
tion. l 


4. The case of the respondents is that 
with the ‘bitter experience of the first batch 
of the allottees the policy was required to be 
changed. The insistence of vacating the pos- 
session as a condition precedent for giving 
ihe possession in Mukherjee Nagar was in 
public interest. It was also stated that the 
petitioners had also indulged in the same 
abuse of the Scheme by sale, assignment or 
transfer of the tenements in Kingsway Camp. 
I therefore, directed the petitioners to file an 
affidavit to disclose as to when and how they 
became the owners of the tenements in Kings- 
way Camp. I also directed them to state 
whether they were in actual occupation of 
the tenements in Kingsway Camp and if net 
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who were in actual occupation and who in- 
ducted third parties. The information Jis- 
closed in the affidavit is quite revealing. None 
of the petitioners are the original occupants 
of the Kingsway Camp when the Scheme .vas 
sanctioned. They have purchased the tene- 
menis in Kingsway Camp after 1977, thar is, 
about the time when the first batch of atot- 
tees was given possession of the plots in 
Mukherjee Nagar. So also none of the psti- 
tioners were actually staying in the tenem=nts 
in Kingsway Camp at the time of the filing 
of the writ petition. After the purchase of 
the tenements they had either allowed the 
vendors to continue to stay in the tenements 
or had inducted other persons in the tene- 
ments. It appears from the affidavits that the 
vendors were themselves not the original oc- 
cupants. The original occupants, it seems, 
had also collected the sums equal to com- 
pensation payable under the Slum Clearance 
Act and sold their tenements to third parties. 
It is not clear how many times the tenements 
have changed hands from 1966 till the peti- 
tion was filed. | 


"5. Para. 8 of the Scheme stated: 


“Development plots will be sold to the 
existing owners in the Kingsway Camp area 
on a ‘no profit no loss’ basis and the pcices 
of the plots will be recovered by the Zor- 
poration. The Corporation will then take 
over the existing tenements from the alloétees 
of plots at the price paid by them to the Re- 
hablitation Ministry less depreciation. 


. The tenements owned by persons to whom 
plots in the newly developed area will be 
sold will -be surrendered to the Corporation 
as indicated above.” 


The standard form agreement provided for 
the obligation of an allottee to vacate the 
tenement in the Kingsway Camp as a con- 
sideration for plot in Mukherjee Nagar. Two 
clauses of the agreement may now be ncied: 


“Clause 3 of the agreement: And whereas 
the above named allottee who is in occupa- 
tion of Quarter No.: ... in Outram 
Lines, Hudson Lines, Kingsway Camp Area 
has agreed to surrender possession of the 
aforesaid quarter to the Corporation in con- 
sideration of the allotment and deliverr of 
possession to him of a plot of land mezsur- 
ing 160 sq. yards in the area of village Dnaka 
bearing plot No. ........ which belongs tc and 
has: been developed into a residential cclony 
by the Corporation for the purpose oł re- 
habilitating the lawful a a of the Kings- 
way Camp area. 

Clause 6: -> 
“That the allottee shall construct a substential 
building for residential use only over the 
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plot within a period of 12 months from the 
date hereof.” 


Relying on these clauses of the agreement. the 
petitioners contend that the obligation to 
surrender tenements in Kingsway Camp area 
arises after the construction of the houses by 
them in Mukherjee Nagar and not before. 
They contend that it was, therefore, necessary 
that the possession of the plots in Mukherjee 
Nagar should be delivered to them im- 
mediately. They also state that they would 
surrender their tenements after twelve months 
from the handing over of possession to them. 
They have also stated in their affidavits that 
the Corporation was free to take possession 
directly from the actual occupants of the 
tenements after the said period. The snag is 
that after making the profits and passing of 
the possession to third parties the petitioners 
want to leave the burden of eviction of the 
actual occupants, on the Corporation. 


6. The counsel for the petitioners argues: 
(1) that the Scheme was the statutory scheme 
and the Mandamus would lie for enforce- 
ment of obligations arising out of the said 
Scheme; (2) that the Corporation be estop- 
ped, on the principle of promissory estoppel 
from withholding the possession from the 
petitioners. They submit that the entire 
amount of premium has been paid by them 
or by their predecessor in title. Some of the 
petitioners have also entered into an agree- 
ment pursuant to the Scheme. (3) The Cor- 
poration cannot discriminate between the 
petitioners and the allottees of the first batch 
to whom the possession of the plots was giver 
before surrendering the tenements in Kings: 
way Camp. The action of the Corporation 
is in breach of Art. 14 of the Constitution, 


7. The counsel for the respondent submits 
that the Scheme is noi a statutory Scheme. To 
my mind the question whether. the Scheme is 
statutory or not does not have any bearing, 
on the grievance of the petitioners and the 
reliefs claimed by them. What the petitioners 
want is the immediate possession of the plots 
without surrendering their tenements in the 
Kingsway Camp, They say they will surrender 
the tenements after twelve months of the hand- 
ing over of the possession of the plots and- 
the construction of the houses on the said 
plots in Mukherjee Nagar. A plain reading 
of the Scheme shows that there is no such 
right. in the petitioners nor does it create such 
an obligation on the Corporation. The alleged 
term of the construction of the houses within 
twelve months on the allotted plot and the 
simultaneous handing over of the tenements 
in .Kingsway Camp is not the temo of the 
Scheme but of the agreement. ere is no 
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agreement entered into with most of. the peti- 
tioners. Even assuming that there is such an 
agreement the said obligation would only. be 
a contractual obligation. At the most. it 
would be a breach of contract by the Corpo- 
ration but the petitioners cannot enforce a 
aay of the. contract by remedy of writ peti- 
ion. 


8. The petitioners cannot invoke doctrine 
_Of promissory estoppel. 
claimed against a statute or a statutory ob- 
ligation. The petitioners’ case is that the 
Scheme is a statutory scheme. If it is so the 
doctrine of promissory estoppel cannot come 


to their help: The argument in terms of pro- 


missory estoppel is totally misconceived. For 
the application of the principle of promissory 
estoppel it is necessary that the petitioners 
should change their position as a direct result 
or consequence of a-representation made by 


the other party. The doctrine does not re- ` 


quire that the petitioners should suffer any 
monetary less or prejudice. Purchases of the 
tenements in the Kingsway Camp by the 
petitioners after 1977 is not pursuant to any. 
representation by the Corporation. It is plain 


business and profiteering. Being an equitable. 


doctrine the petitioners must convincingly 
demonstrate that their hands are clean. The 
facts are otherwise. The Scheme was meant 
for the original. bona fide occupants of the 
Kingsway Camp when the Scheme was pre- 
pared. To exploit the scheme for monetary 
profits by sale and- purchase of the tenements 
- is a clear-abuse of the scheme. Even after 
the. purchase of the tenements after 1977 none 
of the petitioners is in physical occupation of 
the tenements. Their statements in the affi- 


davit that the Corporation should take pos-. 


session from the third parties further de- 
monstrate their dubious intentions. The con- 
tention of the petitioner is, therefore, reject- 
ed. i 

9. The petitioners’ complaint of discrimi- 
nation is untenable beth in law or equity. I 
have already rejected the petitioners’? claim 
for the equitable relief. In substance the 
petitioners contention is that they should get 
an opportunity similar to the allottees of the 
first batch of not delivering the possession of 
the fenements in Kingsway: Camp within- one 
year after the possession of plots in Mukher- 
jee Nagar was piven to them. As stated 
earlier the alleged claim of the petitioners ap- 
parently arises out. of a term of the agree- 
meni, The allottees of the first batch had 
acquired possession after entering into an 
agreement, The petitioners have not entered 
into an agreement with the Corporation so 
far. In fact the relief claimed in the writ 
petition js that the Corporation should be 
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directed to enter into an agreement with the} 
petitioners in model form Annexure ‘B’ of the 
writ petition. Unless the Scheme creates a 
right in them the petitioners cannot claim 
the equality of treatment in this regard. J 
have already held that the Scheme does not 
create any such right. The complaint of dis- 
crimination is misconceived and is untenable 
in law. 


19. On 3-3-1979 the Municipal Corpora- 
tion took the decision that in view of the their 
experience in regard to the first batch of the 
allottees future possession of the plots should 
be delivered only when the vacant possession 

of the tenements in the Kingsway Camp was 
delivered by the allottees. In spite of it, the 
Corporation permitted mutations in favour of 
the new purchasers of the said tenements in 
Kingsway Camp. On 18-5-1979 the Corpora- 
tion informed the allottees that the posses- 
sion would be given to them after payment 
of all the instalments of the premium with- 
out ascertaining whether they were original 
occupants or not. It is difficult to understand 
these actions. Is it connivance or careless- 
ness? It is certainly not in public interest 
(involving public funds). 


11. For the reasons stated above, there is 
no merit in the writ petition. The same is 
dismissed with costs, The Rule is discharged. 

Petition dismissed. 
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. Yog Raj Puri, Plaintiff v. Yogeshwar Raj 
Puri and others, Defendants. 


I. A. Nos. 3917 of 1979 and 1440 and 1319 
of 1980 in Suit No. 245 of 1973, D-2 21-7- 
1981. 


Civil P. C. (5 of 1808), O. 22, R. 4 (3) and 
(4) — Interpretation of sub-rule (4) — Whe- 
ther it is coatroiled by sub-ruie G) — Death 
of nox-contesting defendant — Sub-rale (4) if 
can be invoked to exempt plaintiff from 
necessity of substituting his legal representa- 
tives. (1955) 59 Cal WN 304 and ATR 1964 
Orissa 39 (Pi. C), Dissented from. Uuterpretas 
tion of Statutes). 


On a plain reading of sub-rule (3). of R. 4 
of O. 22, which is imperative in nature, there 
can be no doubt and indeed it is well settled 
that the abatement takes place automātically 
and no separate order therefore is necessary. 
That being so, the suit, so to speak,.is dead 
or at an end and a decree passed in the face 
of such abatement will be a nullity so far as 
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the legal representatives of the deceased, ñe- 
fendant are concerned. (Para 8) 
Sub-rule (4) of O. 22, R. 4 is not in ey 
manner controlled by sub-rule (3). The 
words “whenever it thinks fit? occurring at 
the beginning of sub-rule (4) are compreh:n- 
sive enough to take .within its sweep eny 
Stage of the suit for exercise of the disme- 
tion vesting in the Court under it till, of 
course, the judgment is delivered and there is 
no apparent reason to limit or curtail the 
scope of these words. It is a cardinal rule of 
construction of statutes that they should be 
construed according to the intention expressed 
in the Acts themselves. If the words of fhe 
statute are themselves precise and unambizu- 
ous then nothing more can be necessary than 
to expound those words in their ordinary and 
natural sense. Evidently language of sub- 
rule (4) of O: 22, R. 4 is clear and expkcit 
and the Court must give effect to it what- 
ever may be the consequences especially be- 
cause there is nothing either in the language 
of the sub-rule (3) or sub-rule (4 which 
would not permit full play of this expression. 
(Paras 16, 17) 

Having regard to the fact that new sub- 
tule (4) has been added for exempting ithe 
substitution of the legal representatives of a 
non-contesting defendant in order to avoid 
delay which normally occurs in the subs#tu- 
tion of the legal representatives of the de- 
ceased defendant and consequent delay in the 
disposal of the suit, there will be hardly any 
justification to restrict. its scope and opzra- 
tion only to the time before abatement of the 
suit by importing therein something which 
does not exist there. In other words, sub- 


rule (4) is quite independent of and un- 


trammelled by the effect of sub-rule (3) and 
the Court can exercise the discretion conter- 
red upon it by sub-rule (4) irrespective of and 
notwithstanding abatement having set in so 
long as the judgment is not delivered. If any 
other interpretation were to be put it will 
stultify even the deeming provision embodied 
therein, viz., that the judgment made in such 
cases be pronounced against the said dezen- 
dant notwithstanding the death of such de- 
fendant and shall have the same force and 
effect as if it had been pronounced before the 
death fook place. (Para t8) 

The only limitation put in giving effec: to 
sub-rule (4) is that if an order-‘of abatement 
has already been recorded by the Judge m a 
case then the provision of sub-rule (4) will 
not be applicable. . In the instant case, the 
death of defendant took place subsequent to 
the coming into force of the Amendment Act. 
Hence, the restriction placed in CL (r) of Sec- 
tion 97 (2) will not'apply to. the instant case. 
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In other words, the Court can permit exemp- 
tion even after the abatement has set in. The 
amendment has liberalised the provisions con- 
tained in R. 4. of O. 22.to a very large ex- 
tent in the case of dormant defendants and 
sub-rule (4) is, intended to apply to all such 
cases where even the deemed abatement has 
taken place provided, of course the other 
conditions laid in sub-rule (4) are duly satis- 
fied. (1955) 59 Cal WN 304 and AIR 1964 
Orissa 39 (Pt. C), Dissented from. (Case law 


discussed). (Paras 21, 23) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1393 : (1973) 3 SCR 599 26 
AIR 1979 Gauhati 1 6 
AIR 1979 Pat 239 : 1979 BEJR 532 6, 21 


AIR 1977 Kant 20 : (1976) 1 Kant LY 500 


<. 6:19 
AIR 1969 Mad 309 : (1969) 1 Mad LJ 528 
' 6, 17 
AIR 1964 Orissa 39:30 Cut LT 39 6, 13 
(1955) 59 Cal WN 304 6,9 
(1948) 52 Cal-WN 599 “10 


S. N. Marwaha, for Plaintiff; R. L. Roshan, 
for Defendants Nos, 1 and 2 and S. B. 
Bhasme with V. K. Bahl, for legal representa- 
tives of defendant No. 5. 


ORDER :— The facts leading to the above 
mentioned application succinctly are that Col. 
M.: L. Puri, who was father of the plaintiff- 
Sh. Yog Raj Puri, defendants 1, 2, 5 and 6, 
namely, Lt. Col. Yogishwar Raj Puri, Sh. 
Yugal Raj Pri, Smt. Laila Devi Dewan and 
Smt. Primla Devi Dewan and was grandfather 
of defendants 3 and 4, who are minor 
children of Col. Yadav Raj Puri and grand 
maternal father of Smt. Padma Devi, who is 
daughter of ..Smt. Sushila Devi, deceased 
daughter of Col. M. L. Puri, died on 24th 
April, 1949, leaving behind his widow Smt. 
Chanan Devi and his sons and daughters 
mentioned above as his legal heirs. Col. Puri 
owned a large number of stocks and shares 
and. other securities and was operating, several 
accounts with various banks, some of the 
accounts being. jointly in his name and his 
wife Smt. Chanan Devi or one or other of 
his sons. The accounts which Col. Puri had 
in the joint names: of himself and one or 
other on his sons/wife were payable to: “either 
or surviver”. On the death of Col. Puri the 
securities and shares. held in his personal ac- 
count as also in his account jointly with his 
wife Smt. Chanan Devi were. transferred in — 
the name of his wife by the bank concerned 
viz. Allahabad Bank Limited: defendant No. 8. 
Smt. Chanan Devi died on 22nd. Sep., 1961, 
leaving behind. her sons and daughters etc. 
as mentioned: above as her heirs. She also 
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had a locker with Punjab National Bank de- 
fendant No. 9 which was in the joint -name 
of herself and defendant No. 1. Further she 
had some account with defendant No. 8 in 
her personal. name as well as in the joint 
names of herself and defendant No. 1/herself 
and defendant No. 2. 


Z On 16th Oct., 1961, the a in- 
stituted this suit in the Court of Senior Sub- 
Judge, Delhi, which was registered as Suit 
No. 460/61. He claimed i/7th share in the 
moveable -assets owned by his deceased 
mother and asked for partition thereof. He 
also required defendants 1 and 2 to render 
‘account of the joint accounts of the mother 
with defendant No. 8 as also joint locker of 
the deceased with defendant No. 9. Thus, he 
claimed a decree for his share in the shares, 
securities and moneys belonging to his mother 
with costs. It was, inter alia, averred that 
taking advantage of their joint names in the 
aforesaid accounts and in the locker, defen- 
dants 1 and 2 had illegally and without the 
knowledge of the plaintiff had misused/mis- 
appropriated the same by obtaining signatures 
of their mcther on blank cheques etc. How- 
ever, he sought amendment of the plaint 
which was allowed vide order dated 8th Jan., 
1963, subject to payment of costs and he 
filed his first amended plaint dated 18th Jan., 
1963 on 22nd Jan., 1963. In the amended 
plaint the plaintiff took up the stand that Col. 
Puri used to operate and maintain accounts 
in his own name and in joint names of him- 
self and one or other of his sons and his 
wife. However, the proprietary rights in the 
moneys and the securities held in all such ac- 
counts were that of Col. Puri only and the 
persons as joint operators of the accounts 
had no ownership rights therein. Thus, on 
the death of Col. Puri the same devolved 
upon the sons and widow of Col. Puri in 
equal shares. He claimed that he had 8/35th 
share in the assets left by his father Col. Puri 
and his mother Smt. Chanan Devi and asked 
for division of the same. Still later he moved 
yet another application sometime in 1968 and 
the same was allowed vide order dated 23rd 
March, 1968 and he put in second amended 
plaint dated 23rd March, 1968, claiming 1/4th 
share in the shares, securities and other assets 
of his deceased father. While re-stating that 
on the death of Col. Puri his assets includ- 
ing the shares, securities -and the accounts 
devolved upon his-sons and widow in equal 
' shares and reiterating that Smt. Chanan Dévi 
died on 22nd Sep., 1961, leaving ‘behind’ the 
plaintiff and -defendants 1 to 7 as her legal 


heirs, he -asserted that he had -1/4th share in- 


all-those assets, shares, securities and’ moneys 
etc. of Col. M. L. Puri- and: Smt. Chanan 
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Devi'-Puri. Thus, he seeks to exclude the 
daughters of the deceased from inheritance 
of both his parents. 


3. The evidence of the plaintiff in the 
affirmative concluded on 25th Apr., 1968 and 
evidence of the defendants concluded on Ist 
Aug., 1969. Thereafter, rebuttal evidence of 
the plaintiff was recorded in part when the 
parties agreed to refer the disputes to the 
sole arbitration of Shri Bhim Sen Sachar by 
mutual ‘consent. However, it appears that 
the reference was subsequently revoked. In 
1973 the suit was transferred to this Court 
on the original side and it dragged on its 
dreary course without any progress till 1976 
when the plaintiff moved yet another applica- 
tion @. A. 1552/76) for amendment of the 
plaint so as to incorporate the plea of res 
judicata pursuant to the judgment and de- 
cree passed in his favour in another suit being 
Suit No. 350/62. It may be pertinent to add 
here that on an application having been made 
in the Court of Senior Sub-Judge, Mahasu 
(Himachal Pradesh) for the grant of succes- 
sion certificate with regard to certain move- 
able assets of late Col. Puri, succession certifi- 
cate was granted to defendant No. 1 to ad- 
minister the estate by mutual consent of the 
parties on 13th Nov., 1949. However, on 
27th Nov., 1961 the plaintiff instituted Suit 
No. 350/62 against defendants 1 to 7 therein 
claiming 1/4th share in the properties which 
were the subject-matter of the | succession 
certificate, the other co-sharers being defen- 
dant ‘No, 1, defendant No. 2 and predecessor- 
in-interest of defendants 3 and 4, in equal 
shares. A preliminary decree for accounts 
regarding the moveable assets of the de- 
ceased (Col. M. L. Puri) covered by succes- 
sion certificate granted by Mahasu Court 
was passed in favour of the plaintiff- and 
against defendant No. 1, the share of the 
plaintiff having been fixed at 1/4th. Thus, 
the plaintiff sought to incorporate the plea 
of res judicata. However, the same was dis- ` 
allowed vide detailed order dated 6th May, 
1977 of Chadha, J. Thereafter, the plaintiff 
was allowed to proceed with the remaining 
rebuttal evidence vide order dated 9th- Aug., 
1977 of R. N. Aggarwal, J. It would; how- - 
ever, appear that when it was about- to con- | 
clude the plaintiff moved an application under: 
O. 18; R. 17-A read with S. 151, Code of 
Civil Procedure (hereinafter referred to as the 
Code), (I. A. 3223/79) for permission to lead 
additional evidence in affirmative. However, 
the same was turned down vide’order dated. 
6ih’ Nov., 1979 of Goswamy,' J. Not de- 
terred ‘by the same, ‘the plaintiff Hin an ap- .. 


plication, being [i.\A.: 3673/79,’ for'review of -` 
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the said order. nT aven, he met with no learned counsel for the parties including 
success, counsel for the legal representatives of de-. 


4. While these proceedings were still s gormeg 
on Smt. Leila Devi Dewan defendant No. 5 
expired on 20th Dec., 1977,:but no appliza- 
tion was moved by the plaintiff within time 
to bring her legal representatives on the re- 
cord. However, he has now moved I. A. 
No. 3917/79 dated ilth Dec., 1979, purpcrt- 
ing fo be under O. 22, Rr. 2 and 4 read with 
S 151 of the Code for permission to bring 
the legal representatives, viz., two sons, tvo 
daughters and husband of the deceased de- 
fendant No. 5 on the record. In the alteraa- 
. tive he has prayed for exemption from the 
necessity of substituting the legal represer.ta- 
tives of defendant No. 5 under sub-rule (4) 
of O. 22, R. 4 on the ground that she kad 
failed to appear and contest the suit at the 
subsequent hearings even though she did file 
written statements dated 30th Jan., 1962 and 
16th Feb., 1963, jointly with defendant Na. 6 
-= controverting the claim of the plaintiff. The 
plaintiff has further pointed out that defen- 
dant No. 5 or for that matter defendant 
No. 6 did not. file any written statement to 
his second amended plaint dated 23rd Mar., 


1968, which indicates that she was not at all- 


interested in contesting the suit. He has 
urged that Smt. Leila Devi Dewan had no 
right or interest in the property in question 
or the property claimed by her in her wry ten 
statements which she had filed at the behest 
of. defendants ‘1 and 2, who are the real ac- 
counting patty and contesting’ defendants. 
Thus, according to him, defendant No, 5 was 
just a pro forma defendant having no r ght 
or interest in the: property in dispute. 


5. On the other hand defendants 1 and 2 
have moved I. A. 1440/80 to the effect “hat 
the suit having abated automatically for want 
Of substitution of the legal heirs of decezsed 
defendant No. 5 within time and she being a 
necessary party to the suit, appropriate orders 
with -regard to the suit having abated-as a 
whole be passed especially when no applica- 
tion seeking to set aside the abatement has 
been made so far. It is, inter alia, poirted 
out that the aforesaid application, i.e. I. A. 
3917/79 had been dismissed in. default on 
1tth Apr., 1980 and as such.there was no 
subsisting.. application. for bringing’ the. legal 
representatives of the deceased ` defencant 
No. 5 on the record. However, a perusal of 
the record. shows.that on the application -of 
the. plaintiff. for, restoration of I. A.-3917/79 
and. some ‚other J. As. (being I-A: 1441/30), 
the.same. were restored vide order dated .24th 


july, 1980. es: I Raye) teard the- 
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ceased defendant No. 5 with regard to I. A. 
3917/79. - 


6. The first and the foremost question for 
consideration is whether sub-rule (4) of O. 22, 
R. 4, which empowers the Court to exempt 
the plaintiff from the necessity of substituting 
the legal representatives of a non-contesting 
defendant, can be invoked at this stage. It 
bears repetition that na application was made 
either for bringing the legal representatives of 
deceased defendant on the record or for 
setting aside the abatement within time pre- 
scribed under law. The contention of Mr. 


‘Roshan, the learned counsel for defendants 1 
‘and: 2, therefore, is that sub-rule (4) cannot 


be invoked by the plaintiff once abatement 
‘has set in inasmuch’ as no suit is pending 
‘before the Court and-as such it is not com- 


-petent to pass any order on this application. 


It is urged that the abatement of the suit is 
automatic. by operation of law as embodied 
in sub-rule (3) of O., 22, R. 4 and no formal 
‘order of abatement need at all be passed by 
the Court. Reliance has been placed by him 
in support of this contention on Nani Gopal 
Mukherji v. Panchanan Mukherji, (1955) 59 
Cal WN 304 and Lakshmi Charan Panda. v. 
Satyabadi. Behera, AIR 1964 Orissa 39, in 
support of his contention. On the contrary, 
the submission made by the learned counsel 
‘for the plaintiff is that the language of sub- 
rule (4) is of wide amplitude and it does not 
admit of any such limitation. In other- words, 
according to him, the exemption can be made 
‘at any time before judgment is passed and 
the judgment so delivered will be as effective 
as it would have been. if it had been passed’ 
when the defendant was alive. In this. con- 
text he has adverted to reported decisions of 
several -High Courts, viz., Velappan: Pillai v. 
Parappan Panickar, AIR 1969 Mad 309, S.A. 
Rahim v. V. Rajamma, AIR 1977 Kant 20, 
‘Nepal Chandra Saha v. Rebati Mohan Saha, 
AIR 1979 Gauhati 1, and Rajnath Sahgal v. 
Shiva Prasad Sinha,-AIR 1979 Pat 239 (DB) 
which. lend support to the argument advanced 
by the plaintiff's counsel. 


- 7. It may be: pertient to mention~ here 
that ‘sub-rule (4) has been inserted by the 
Code ‘of Civil- Procedure (Amendment): Act 
(104 of 1976) and it has come into force with 
effect from ist Feb., 1977. However, before 
this amendment’ similar amendments had 
already been:-made. by various High ‘Courts, 
namely, High Courts of Assam, Andhra .Pra- 
desh, ‘Calcutta, Madras, Karnataka > and 
Orissa. im R: 14- of O,- 22. ` Since . there’ is a 
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sharp divergence of judicial opinion as to the 
stage when the discretion vesting in the 
Court under sub-rule (4) to exempt the plain- 
tiff from the necessity of substituting the legal 
representatives of a non-contesting defendant 
can be exercised, it becomes imperative to 
dwell on the subject a little elaborately. Sub- 
rules (3) and (4) of O. 22, R. 4 which bear 
on the point in issue are set out below for 
ready reference: 


(3) “Where within the time limited by 
law no application is made under sub-rule (1), 
the suit shall abate as against the aaa 
defendant. 


(4) The Court whenever it thinks fit, may 
exempt the plaintiff from the necessity of sub- 
stituting the legal representatives of any such 
defendant who has failed to file a written 
statement or who, having filed it, has failed 
to appear and contest the suit at the hearing; 
and judgment may, im such case, be pro- 
nounced against the said defendant notwith- 
standing the death of such defendant and 
shall have the same force and effect as if it 
has been pronounced before death took 
place.” 

8. On a plain reading of sub-rule (3), 
which is imperative in nature, there can be 
no doubt and indeed it is well settled that 
the abatement takes place automatically and 

o separate order therefor is necessary. That 
being so, the suit, so to_speak, is dead or at 
an end and a decree passed in the face of 
such abatement will be a nullity so far as 
the legal representatives of the deceased de- 
fendant are concerned. Further, it may 
entail the dismitsal of the suit as a whole if 
the absence of the legal representatives of 
the deceased from the record renders it im- 
possible to proceed with the suit. Such a 
contingency may arise from the suit be- 
coming imperfectly constituted for want of 
necessary or essential party i.e. from the fact 
that the action cannot proceed against the 
surviving defendants alone in the absence of 
legal representatives of the deceased defen- 
dant. Anyhow, the crucial question for con- 
sideration is whether the Court is competent 
to exempt the plaintiff from the necessity of 
substituting legal representatives of the de- 
ceased defendant notwithstanding the abate- 
ment which, as stated above, has automati- 
cally set in. 


9. In Nani Gopal Mukherji (1955-59 Cal 
WN 304) (Supra), a Division Bench of Cal- 
cutta High Court, on a juxtaposition of sub- 
rules (3) and (4) as amended by that High 
Court, observed that: 

“The position clearly is that (1) where with- 
in the time limited by law an application for 
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substitution has been made, the suit does not 
abate; (2). where no such application has 
been made within the time limited by law, 
the suit shall ordinarily abate; and (3) but 
this will be subject to the exception that in 
certain cases the Court may exempt the 
plaintiff from substituting the legal repre- 
sentatives,” 

į0. Their Lordships also quoted with ap- 
proval the following observation of Chakra- 
vartti, J. in Sankari Prasad Singh Deo v. 
Kanai Lal Roy, (1948) 52 Cal WN 599: 

“The sub-rules are addressed not to the 
setting aside of an abatement but to its pre- 
vention. Sub-rule (3) says that the suit shail 
abate if no application for substitution is made 
within the time limited by law, when it pro- 
ceeds to state “except as hereinafter provid- 
ed”, it only adds another exception and that 
exception is to be found in sub-rule (4) which 
may be summarised as “if the Court does 
not grant exception from making substitu- 
tion.” The effect of the two sub-rules read 
together appears to be that upon the death 
of a defendant, the suit “shall abate”, unless 
an application for substitution is made in due 
time or unless the Court exempts the plain- 
tiff from substituting the legal representatives 
of the deceased party. Both the exceptions 
thus refer to circumstances which will avert 


an abatement or prevent it from occurring and 
so must be earlier In time.” 


11. It is noteworthy that sub-rule (3), as 
amended by Calcutta High Court, stands 
thus : 

“(3). Where within the time limited by law 
no application is made under sub-rule (1), the. 
suit shall abate as against the deceased defen- 
dant, except as hereinafter provided.” 

{emphasis supplied) 


12. It was argued that the effect of the 


words “except as hereinafter provided” which 


occur at the end of sub-rule (3) is that when 
an exemption is given the abatement will 
necessarily not take place. However, this 
contention was repelled with the observation 
that it overlooks the sequence of events as 
contemplated in the rules. Evidently the Cal- 
cutta High Court has treated sub-rule (4) to 
be in the nature of an exception to sub- 
rule (3) while observing that: 

“Both the exceptions thus refer to circum- 
stances which will avert an. abatement or 
prevent it from occurring and so must be 
earlier in time.” 

13. The judgment of the Orissa High 
Court in Lakshmi Charan Panda (AIR 1964 
Orissa 39) (supra) is virtually based on this 
authority. However, the learned Judge, G. K. 
Misra, J. assigned the following reason for 
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coming to the conclusion that once abale- 
ment takes place, the discretion given to the 
Court to invoke the provisions of svb- 
rule (4) cannot be exercised: - 


“The words “whenever the Court thirks 
fit” in the context must mean when the Court 
thinks fit within 90 days from the date of 
death and before abatement takes plaze. 
Within the period of 90 days, two courses ere 
open to the appellants — either to file an 
application for substitution or to file an =p- 
plication praying for invoking the Couri’s 
power for exempting them from the necessity 
of substituting the legal representatives of the 
deceased respondent 9 if the conditions ere 
olberwise fulfilled. This is the reason why 
the sub-rule has been incorporated in O. 22, 
R. 4 and not under O. 22, R. 9 which leys 
down the effect of abatement.” 


14. 
agree with this line of argument. It is for 
the simple reason that non-imsertion of stb- 
rule (4) in Rule 9 of Order 22-and its incu- 
sion in Rule 4 is not per se suggestive of the 
coriclusion that the application for exemption 
from the necessity of substituting legal ze- 
presentatives must be made before the abace- 
ment sets in. As shall be presently seen, stb- 
rule (4) can be invoked by the Court at any 
stage before the judgment is delivered and 
the discretion vesting-in the Court under it 
is not fettered by the circumstances of abate- 
ment of the suit. Indeed, the very purpose 
of sub-rule (4) is defeated if the plaintiff is 
in an eventuality like the present is called 
upon first to get the- abatement set aside. 


15. Significantly the words “except as 
hereinafter provided”, as amended by the 
. Calcutta High Court, also exist at the end 

of sub-rule (3), as amended by Madras High 
Court, Nonetheless the latter High Court 
has placed a diametrically opposite inter- 
pretation on the same. This is what their 
Lordships said in this context: 


“Abatement on death is specifically pzo- 
vided for under Rr. 3. and 4. Sub-rules [3) 
and (4) of Rule 4 must be read together. 
Sub-rule (3) will not operate in cases where 
an order under sub-rule (4) is made. Statu- 
torily the automatic operation of sub-r. [3) 
is taken away when an exemption is grand 
under sub-rule (4). This is because swb- 
rule (3) itself provides sub-rule (4) as its 2x- 
ception and full effect has to be given to zhe 
exception.” 
16. Since the words “except as hereinafter 
~ provided” have not been suffixed to swb- 
tule (3) of O. 22, R. 4 despite amendment 
made therein by the Amending Act of 1976, 
I need not dweil upon the impact which he 


With respect I am not persuaded to. 
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said words may have on the operation of 
sub-rule (4). Indeed, it will be an exercise in 
futility to analyse as to whether sub-rule (4) 
constitutes an exception to sub-rule (3) and 
if so, which of the two conflicting views ad- 
verted to above should be followed. As sub- 
rules (3) and (4) stand I do not think there 
is anything therein to warrant the conclusion 
that sub-rule (4) is in eny manner controlled 
by sub-rule G). The words 
thinks fit” occurring at ihe beginning of sub- 
tule (4) are comprehensive enough to take 
within its sweep any stage of the suit for 
exercise of the discretion vesting in the Court 
under it till, of course, the judgment is de- 
livered and there is no apparent reason to 
limit or curtail the scope of these words. It 
is a cardinal rule of construction of statutes 
that they should be construed according to 
the intention expressed in the Acts them- 
If the words of the statute are them- 
selves precise and unambiguous then no more 
can be necessary than to expound those words 
in their ordinary and natural sense. The 
golden rule of construction as enunciated by 
Lord Wensleydale is that in constructing wills, 
and indeed statutes and all written instru- 
ments, the grammatical and ordinary sense of 
the words is to be adhered to, unless that 
would lead to some absurdity, or some re- 
pugnance or inconsistency with the rest of 
the instrument, in which case the grammati- 
cal and ordinary sense of the words may be 
modified so as to avoid the absurdity and 
inconsistency, but no further. (See Craies on 
Statute Law, 7th Edition at pages 84-85). The 
expression “when” means “(a) at what time, 
(b) on what occasion or under what circum- 
stances, (c) at what point’ and the expres- 
is an intensified form of 
‘whan’ and is used for emphasis. It ordinarily 
means ‘at whatever time, on whatever oc- 
casion’. (See Webster's New World Dic- 
tionary). Similarly, according to Chambers 
Twentieth Century Dictionary the word 
‘whenever’ means ‘at every time when’. In 
Stroud’s Judicial Dictionary (4th Edition, 
Vol. V) the meaning of the word ‘whenever’ 
is brought out thus: 

“But “whenever it appears” to the county 
council that a house or room for dancing, 
music, or such like, “is so defective in its 
structure” as to be in danger from fire (S. 11, 
Metropolis Management Act 1878 (41 and 42 
Vict, c. 32)} did not mean “so often as” 
but meant- that at “whatever time it so ap- 
pears”.” . 

17. Evidently language of this sub-rule is 
clear and explicit and we must give effect to 
it whatever may be the consequences espe- 
cially because there is nothing either in the 


“whenever it ` 
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language of this sub-rule (3) or sub-rule (4) 
which -would not permit full play of this ex- 
pression. As observed by the Madras High 
' Į{Court in Velappan’ Pillai v. Parappan Panic- 
" Kar, AIR 1969 Mad 309 (supra) (at p. 314): 


; “But why limit the scope of the words? Tf 
it was not intended to permit exemption at 
“any ‘time, these words ‘whenever it seems fit’ 
in sub-clause (4) could well have been omit- 
ted the discretion being left with the Court 
to exempt the plaintiff with the necessity . of 
substitution according to the circumstances. 
aA he words ‘may exempt themselves import 
the need for exercise of judicial discretion. 
` Thè amendment of O. XXII by the addition 
„of words to ‘sub-rule (3) and the insertion of 
‘the new sub-rule (4) was pursuant to thé re- 
‘commendation of the Civil Justices Commit- 
‘tee. The Civil Justices Committee had re- 
commended that after the trial had com- 
menced it should ‘be. open to the Court to 
absolve the plaintiff from the necessity to sub- 
stitufe the representative of the defendant 
who did not in his lifetime file a written state- 
ment, or who having done so did not ap- 
péar to contest at the hearing. It was con- 
sidered as device to. avoid useless substitution 

of representatives on the death of a party.” 


: 18. Having regard to . the fact that this 
“new -sub-rule has been added for exempting 
the substitution of the legal representatives of 
Ja non-contesting defendant in order to. avoid 
delay which normally occurs in the substitu- 
tion. of the legal representatives .of the de- 
iceased- defendant and consequently delay in 
the disposal.of the suit, there will be hardly 
tany.. justification to restrict its scope and 
operation only to.:the time before abatement 
of the suit. by. importing therein something 
-twhich does not exist there. In other: words, 
sub-rule (4) is quite independent of and un- 









. {the Court can. exercise the discretion confer- 
red upon it by sub-rule (4) irrespective of and 
notwithstanding abatement having ‘set .in., so 


stultify even the: deeming provision embodied 
.{therein, viz., that the judgment made in such 
yoases ` be pronounced against the said defen- 
dant -notwithstanding the. death of such de- 
fendant and shall- have the same. force and 
- {effect as if it:had been- PERDEREN pelors 
the death. took place-. 


19. Evidently the: E of id: 
“ment in a case. where the plaintiff has been 
exempted -from the necessity of substituting 
the legal representatives of the deceased de- 
‘fendant will not be in any manner. -affected 


. by abatement -and by. légal- fiction .it--will::be - 
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Itrammelled . by -the’ effect of sub-rule (3) and 


long: as. the judgment is not delivered. . If-any . 
other interpretation were to. be put it will 


Aw. J.-R. - 


assumed that. the judgment- has .-been... ppo- 
nounced before his death took place. .: This- 
is. an- additional reason -assigned by WV: Š. 
Malimath, J. in S. A. Rahim v. -Rajamma 
(AIR 1977 Kant.20) (supra) and I fully sub- 
scribe to the view taken. by him. This is 
what the learned Judge says (at p. 21): 


“When such judgment is pronounced, sub- 
rule (4) expressly proyides that it shall have 
the same force ànd effect as if it had been 
pronounced before the death took place, In 
other words, a legal fiction is introduced to 
the effect that though the judgment is pro- 
nounced after the death of the deceased de- 


‘fendant, the same shall be deemed to have 


been pronounced ‘before his death. It, there- 
fore, follows that when a judgment is pro- 
nounced in a suit against the deceased defen- 
dant after according necessary exemption: 
under sub-rule (4) no abatement as such shall 
be deemed to have taken effect. “As the judg- 
ment itself is deemed to have been pro- 
nounced during the lifetime of.the deceased 
defendant, it is obvious that abatement shall 
not be deemed to have taken. effect.” 


20. The view taken above is further 
countenanced by S. 97 (2). Œ) of the Amend-- 
ing Act 104 of 1976 which incorporates rè- 
peal and savings. Sub-section_ (2) clause 2): 
runs as follows: __ | 

. “97 (1) XX XX, RR. 

(2) Notwithstanding that the provisions. of: . 
this Act have come into force.or the repeal- 
under sub-section (1) -has..taken..effect, and 
without prejudice to the generality of the pro- 
visions of S. 6 of the General Clauses Act, 
1897— oye ie ak 

(r) the provisions of R. 4 of O. XXII of 
the First. Schedule, as substituted by S. 73 of 
this Act, shall‘ not apply to any order of 
abatement made- before the commencement 
of the suid S. 73.” 


- 21. Hence, 





the only limitation put in ` 
giving effect to sub-rule (4) is that if an omda l 
of abatement has already”. been ‘recorded by! 
the Judge in a case then the’provision of sub-} -- 
rule (4) will not be applicable.- In the instant| 
case, the death of defendant: No. 5 took place; ~ 
subsequent to the coming into force of the! - 
Amending Act. Hence, the restriction placed! . 
in CL (r) above will not apply:to the instant] 
case. In other words, the Court can permit; 
exemption even after the abatement has -set 
in. In Rajnath Sahgal (ATR-:1979 -Pat 239) 
(supra) the concerned -defendant -had. died: in 
1975 and the-application was..moved..:under 
sub-rule -(4). much: after: the ‘abatement had . . 


‘set -in.—‘Adverting.to Section: 972) (B: P.~ .. 


Jha, +J: made of following observations (at 


- p° 241): 


“In my opinion ‘the ‘legislature has put two 
‘conditions while applying the provisions of 
©. 22; R. 4 (4), and they are— (1) that the 
“provision will apply-in a case where a defn- 
dant ‘has failed to file a written statement, or 
he having filed it, has failed to appear. end 
‘contest the suit at the hearing, (2) that this 
provision will apply where no order of abcte- 
ment has been recorded in the case. 


If. the abatement order has been recorded 
by. the Court, then the provisions of O. 22, 
R.:4 (4) shall’ not apply. If the aforesaid 
«conditions are fulfilled, the Court can apply 
provisions of O. 22, R. 4 (4) at any time be- 
fore delivery of judgment.” 


. 22. The reasoning to my mind is perfectly 

-in accordange with the plain language of tec- 
‘ition .97 (2) (x) and I respectfully adopt the 
same. Pertinently his Lordship assigned yet 
another reason in support of the view that 
‘ithe .stage for dispensing with the substitution 
¿need not necessarily be before the abatement 

takes place. It is stated. thus: 

-While setting aside the abatement order, 
“the Court is entitled to pass the order under 
sub-rule (4) of ©. 22, R. 4 of the Civil P. C. 
‘Vf the Court can set aside the abatement 
order, the Court has authority in law to set 
aside the order of abatement after condoning 
_ the delay. This aspect of the matier was not 
“at ‘all examined by those two decisions. -Shri 
KD Chàtterji,; appearing on behalf of the 
“the petitioners; ‘coficédes thåt:the Court zan 
‘dispense with ‘the*-substitution after setting 
‘aside abatement:” In this view of the malter 
also, we are unable to accept the correcttess 
of the decisions of the Calcutta . and Or-ssa 
` High Courts.” © | P 


7 23. For the foregoing reasons which find 


s support. from the aforesaid judgments of. Mad- 
- "pds, Karnataka arid Patna High Courts, I most 


respectfully disagree with the view taken by 


- athe Calcutta and Orissa High Courts. Hence, 


y 


I feel inclined fo take the view that the am- 
fendment has Jiberalised the provisions con- 
-tained in R. 4 of:O. 22 to a very large ex- 


‘tent in. the. .case..of dormant defendants and 


-sub-rule (4) is intended to apply to all sach 
Jeases. where even the deemed abatement has 









ken place provided, of course the other 


: conditions laid in sub-rule oar are duly setis- 
` Hfied. - | . 


4, . This -biings me to-an examination - of 


the facts ‘of thé! instant-case on merits, As 
stated above, : the- deceased -defendant -£led 
“two written statements along with defendant 


. No:--6.- the: first .witten..statement dated 30th 


x January;7:1962;:.was vin ;answer to. the. orig nal + 
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plaint -while second.-written statement was. in 
reply to. the first amended plaint. However, 
no written statement seems to have been filed 
by the defendants to the second amended 
plaint. It may well be on account of the fact 
that the second amended plaint was virtually 
the same in essence. Anyhow, a perusal of 
both the written statements would show that 
defendants 5 and 6 controverted the aver- 
ments made by the plaintiff in the plaint, 
original as well as amended. Defendant 
No. 5 specifically averred that out of the 
shares lying with defendant No. 8, viz., 
Allahabad Bank Limited, 58 shares of Bengal 
Chemical and Pharmaceutical Works valued 
at about Rs. 6,000/- and 400 shares of 
Travancore Rubber and Tea Co. Ltd. valued 
at about Rs. 3,500/- stood in the name of the 
deceased Smt, Chanan Devi and herself or 
the survivor in the case of death of any. 
Consequently on the death of Smt. Chanan 
Devi, she i.e. defendant No. 5 was the 
owner of the said shares and no other per- 
son had any right or interest therein. Identi- 
cal assertion was made by defendant No. 6 
with respect to five shares of Laxmi Sugar 
and -Oil Mills Limiied valued at about 
Rs. 9,000/- which stood in the joint name of- 
deceased Smt. Chanan Devi and defendant: 
No. 6. Thus, according to both these. defen- 
dants, the plaintiff or any other person. has 
got no interest or right in the shares men- 
tioned above which exclusively belonged’ to 
these defendants. However, in the conclud- 
ing para of the written statement these de- 
fendants made a prayer that in case this Court 
held that the property or the assets.left by 
Smt. Chanan Devi be partitioned, -they be 
awarded their share in the same in accord- 
ance with law excepting however the’ shares 
Under sub-rule (4): the 
Court can exempt the plaintiff from. the neces- 
sity. of substituting the legal representatives 
of any deceased defendant, (a) who has fail- 
ed to file a written statement or (b) who 
having filed it has failed to appear and con- 
test the ‘suit at the hearing. Evidently .the 
first limb of this sub-rule. is not attracted to 
the facts of the instart case. No doubt the 
deceased defendant or for. that matter any 
of the defendants did not-file any written 
statement to the :second amended. plaint but 
that is hardly of any consequence inasmuch 
as the material assertions made by the plain- 
tiff have been stoutly refuted by all of them. 
So, the only question which remains for con- 
sideration -is whether: defendant, No. 5 had 
failed. to appear and ponies! the suit at. the 
hearing. 


- 25. A- perusal . of the. ord. shows- that i 
- deféndants..5.andi6:madé an applicatiðn: dated ` 
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23rd Apr., 1962, through their counsel Shri 
Ishwar Chander Jain for a direction to de- 
fendant No. 8 to deliver the aforesaid shares 
to them because the said shares were pro- 
perty of defendants 5 and 6 and neither the 
plaintiff nor any defendant had any right or 
interest therein. It appears that the said ap- 
plication remained pending for a fairly long 
time and it was only on Ist Feb., 1965 that 
due notice was taken thereof. On that day 
the plaintiff made a statement that he had 
no objection to the aforesaid shares being 
released to defendants 5 & 6 provided defen- 
dants 1 and 2 gave an undertaking that they 
would compensate the plaintiff if the share 
of defendants 5 and 6 worked out to less than 
the amount of the shares to be released or if 
it was found that defendant 5 and 6 had no 


share at all in the properties in question. 


Upon this statement being made, defendants 
1 and 2 gave the necessary undertaking and 
the learned Sub-Judge in whose Court the 
suit was then pending made an order direct- 
ing defendant No. 8 to release the above 


- mentioned shares to defendants 5 and 6. He 


further observed that defendants 1. and 2 
shall be bound by the undertaking given by 
them. 
fore, there can be no room for doubt that 
defendants 1 and 2 are the real contesting 
defendants and they .are vitally interested 
even in safeguarding the interests of defen- 
dants 5 and 6, although there can be no two 
opinions that in a suit for partition by joint 
owners all the co-sharers are necessary parties 
and the suit cannot proceed in the absence 
of anyone of them. A feeble attempt has 
been made by the learned counsel for the 
plaintiff to urge even that the deceased de- 
fendant had no right or interest in the pro- 
perty in question which in fact belonged to 
late Col. M. L. Puri. who died much before 
coming into force of the Hindu Succession 
Act. 
pletely shattered if regard is had to the plead- 
ings of the plaintiff in the original plaint as 
well as in the first amended plaint. In the 
former, the case propounded was that the 
properties in question .belonged to Smt. 
Chanan. Devi, deceased mother of the plain- 


‘tiff and as such he was entitled to 1/7th share 


therein. However, in the first amended 
plaint he shifted ground and took up the 
stand that the proprietary right in the moneys 
and securities in dispute was’ that of Col. Puri 
only. Even then he apparently conceded the 
right of the daughters of the deceased to in- 
heritance in the estate of their deceased 
mother-and that is why he claimed 8/35th 
share in the properties in dispute. Thus, if 
is only in the second amended plaint that 
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In view of this development, there- _ 


However, this facile argument is com- 


A. I. R. 


he has claimed 1/4th share in the assets of 
bis father and mother to the exclusion of the 
daughters of the deceased. Thus, there can 
be no shadow of doubt that the daughters 
of the deceased Col. Puri and his widow 
Smt. Chanan Devi are necessary parties to 
this suit for adjudication of the rigbt and 
interest of the plaintiff in the estate of the 
deceased. It is on this premise that the 
learned counsel for the defendants has stre- 
nuously urged that exemption from the ne- 
cessity of substituting the legal representa- 
tives of the deceased defendant be not grant- 
ed. However, as observed by me earlier 


this aspect of the matter is hardly germane 


to the exercise of discretion vesting in the 
Court under sub-rule (4) and ali that is to 
be seen is whether defendant No. 5 failed 
to appear and contest the suit after filing 
the written statement. The crux of the pro- 
blem, therefore, is whether the deceased de- 
fendant was a non-contesting defendant and 
whether having regard to her overall con- 
duct in the suit the necessity for substitu- 
tion of her legal representatives can be dis- 
pensed with. l 


26. The basic principle underlying O. 22, 
Rr. 3 and 4 is indisputably a facet of natu- 
ral justice or a limb of audi alteram partem 
rule. The first limb of this rule audi alteram 
partem requires that a person must be given 
an opportunity of being heard before a 
decision one way or the other affecting him 
is recorded. As a corollary to this rule it 
is provided in the Code of Civil Procedure 
that where a party to the proceeding dies 
pending the proceeding and the cause of | 
action survives, the legal representatives of 
the deceased party should be brought on re- 
cord which only means that such legal re- 
presentatives must be -afforded an opportu» 
nity of being heard before any liability is 
fastened upon them. (Per Desai, J. in 
N. Jayaram Reddi v. Revenue Divisional 
Officer and Land Acquisition Officer, Kur- 
nool, AIR 1979 SC 1393). As already seen 
the position in the instant case is that the 
rights and interests of defendants 1 and 2 
who are the real contesting persons are 
identical with the rights and interests, if any, 
of the deceased-defendant and in view of 
the undertaking given by them they are 
bound to protect the interest of the deceas- 
ed. Even otherwise it would appear that 
subsequent to the aforesaid order dated Ist 
Feb., 1965, defendants 5 and 6 did not par- 
ticipate in the proceedings including record- 
ing of evidence. No doubt on various dates 
of hearing, presence of counsel for the par- 
ties has been recorded but there is no in- 
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dication that counsel for defendants 5 and 
6 as such ever entered appearance subse- 
quent to Ist Feb., 1965. It is pertinent to 
note that evidence of the plaintiff in ecfir- 
mative concluded on 25th Apr., 1968 and 
that of the defendants concluded in Ist Aug., 
1969. Significantly however, there is nothing 
on the record to suggest either that deien- 
dants 5 and 6 actively participated in cross- 
examining the plaintiffs witnesses or that 
they adduced any evidence on their wn 
behalf to substantiate their claim to the ex- 
clusive ownership of the aforesaid shares. 
It would no doubt appear that subsequent 
thereto Shri G. T. Gajaria, counsel for de- 
fendants 5 to 7 entered appearance on i6th 
Sep., 1970 as well as 3rd Oct, 1970 and 
made a statement to the effect that he had 
no objection to the appointment of Shri 
Bhim Sen Sachar as a sole referee to settle 
the dispute between the parties. But this 
circumstance in itself is hardly of any asist- 
ance to the defendants 5 and 6 at any 
stage. After the transfer of the suit to the 


High Court in 1973, an order was made that 


notice be issued to counsel for the defen- 
dants other than defendants 1 and 2 ho 
was present in Court on 24th May, 1373. 
Service was duly effected on both Shri CG. T. 
Gajaria as well as Shri Iswar Chander Jain 
who had been representing defendants 5 to 
7 although the Deputy Registrar noted in 
his order dated 26th July, 1973 that Shri 
G. T. Gajaria, counsel for defendant Ne. 7 


had been duly served but was absent. till 
later Smt. Leila Devi-defendant No. 5 had 
been served for the date 19th Feb., 1976, 


but there was no appearance on her bekalf. 
Under the circumstances, there is no escape 
from the conclusion that defendant Ne. 5 
was least interested in contesting the suit 
after the release of the shares in her favour 
by defendant No. 8 as per order dated Ist 
Feb., 1965 (supra). It may be pertinent to 
add here that some interim applications were 
also disposed of by Chadha, J. before the 
death of defendant No. 5 (e.g. Order deted 
6th May, 1977, vide which I. A. 1552'76 
under O. VI, R. 17 for amendment of the 
plaint was disposed of). Hence, there is no 
shadow of doubt that defendant No. 5, kav- 
ing filed the written statement, failed to ap- 
pear and contest the suit at- 
The expression ‘hearing’ in the context of 
sub-rule (4) will connote hearing of the suit 
as a whole and not any particular date of 
hearing subsequent to the filing of the writ- 
ten statement. Having regard to the caption 
of O. XVIII, C. P. C. it will include record- 
ing of evidence as well as hearing of arzu- 
ments. It will be fairly safe.to assume im a 
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case like the present where there are several 
defendants whose interests are common and 
almost identical and some of them contest 
while others do not, that the defence of the 
suit has been left in the hands of defendants 
I and 2. The object of sub-rule (4), being 


' to avoid useless substitution of the legal re- 


presentatives on the death of a non-contest- 
ing party, it appears to be a fit case for 
exercising the discretion in favour of the 
plaintiff and exempt him from the necessity 
of substituting the legal representatives of 
the , deceased defendant. Order accordingly 
in J. A. No. 3917/79. 
I. A. 1440/80 

27. In view of my foregoing order in 
I. A. 3917/79, the question of abatement of 
the suit does not arise at all and this appli- 
cation is dismissed as having become in- 
fructuous. 
I. A. 1319/80 i 

28. Since I A. 3917/79 stands disposed 
of, this application too becomes infructuous. 
It is accordingly disposed of. 

Order accordingly. 
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Suraj Jit (Chaudhary, Appellant v, 
Rani Chaudhary, Respondent. 

F. A. O. No. 29 of 1981, D/- 14-9-1981.% 

(A) Civil P. C. (5 of 1908), 0. 9, R. 13, 
Expin. — Appeal against ex parte decree — 
Delay in filing, it net condoned and” appeal 
stood dismissed due to refusal to condone 
delay in filing it —- There is no disposal of 
appeal — Application for setting aside ex 
parte decree is maintainable. 

The disposal of an appeal against the ex 
parte decree means disposal on merits for 
debarring the defendant/applicant from fl- 
Ing or continuing an application for setting 
aside the ex parte decree under O. 9, R. 13. 
If an application for condonation of delay 
in filing appeal has not been accepted it 
means no appeal was preferred in law and 
dismissal of appeal as barred by time would 
not be disposal of appeal as contemplated 
under Expln. to O. 9, R. 13. Therefore the 
appellant’s application under O. 9, R. 13 for 
setting aside ex parte decree would be main- 
tainable. (Para 9) 

The words ‘disposal of appeal’ must mean 
‘disposal of appeal on merits’ resulting in the 
merger of the decree passed ex parte by the 


*From order of R. D. Aggarwal, Addl. 
Dist. J, Delhi, D/- 6-1-1981. 


KY/KY/F1/81/SNV 


Mrs. 
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trial- Court with the decree-of -the -appellate 
‘Court. -If there is no merger of the decree 
‘of the trial Court with the decree of -the 
-appellate Court there would: be no disposal 
of the appeal. 
' barrëd by time, it would mean that no right 
i ror filing an appeal has been exercised. 

; . (Para. 7) 


(By. Limitation Act (36 of 1963), S. 5 — 
‘Delay in filing application for setting aside 
ex parte decree — Condonation — Sufficient 
cause — Army Officer alleging exigencies of 
service prevented. him from proceeding to 
place of Court passing. deeree- — Command- 


ing Officer’s certificate produced - — Suffi- 
cient cause must be presumed. 
- Where an army officer in support: of ~ his 


application for condonation of delay in filing 
application for setting aside ex parte: decree 
.§tated that he was on essential duty ` when 


the case was fixed for hearing and for some . 


. time thereafter. and exigencies of service did 
not permit him to leave his headquarter to 
proceed. to Delhi, the place where the Court 


which passed the decree, was located. and his. 


statement was supported by a certificate by 
the applicant’s Commanding Officer, and he 
hed also applied for adjournment of hear- 
ing, the applicant “must be deemed to have 
shown sufficient cause for delay in filing his 
`- application. (Para 12) 


Cases. Referred: | Chronological Paras 


AIR 1962 SC 361:1961 All- LJ 815: ate 
2 SCT 556 


AIR: 1924 .Cal. 830 :-28° Cal. WN 795 o 
AIR 1914 PC 66:12 A LJ 624:27 Mad 
IS ag 


Rameshwar Nath with Ravinder Nath, for 
Appellant; C. M: Oberoi with Mrs. Veena 
Minocha,- for. Respondent, 

" JUDGMENT : —-The parties to 
jal were married on’ 31-3-1971. 


this ap- 
The re: 


spondent-wife on 1-9-1979 filed a petition. 


under Sec. 13- of the Hindu Marriage Act, 
1955 for dissolution of marriage by a decree 
of divorce. Notice of the petition was issu- 
ed to appellant-husband for 18-10-1979 but 
he was not served. A fresh notice was 
issued for 3-12-1979 at his Bangalore address 
and -was served by registered post. The ap- 
pellant who is in Army wrote a letter dated 
10-11- 1979 (Ext. A-4) to the trial Court that 
due to exigencies of service he would not be 
able to attend Court on 3-12-1979 and re- 


quested that the case be adjourned to some- 


time in March 1980 as-he ‘would then have 
due -leave- to` attend the matter. “The trial 
Court did: not accede to his request but pro- 


ceeded -ex parte and fixed.6-12-1979. for evi- . 
an -` eX ' 


' denceé:- . After.. recording :~ evidence, 


Suraj Jit v: Rani Chaudhary.: - 


If an appeal is dismissed. as. 


‘under O. 9, R. 13 of Civil P. C. is. 


-ed for an order to.set it aside; 


A. LR 


‘parte -decree?-of ' oe ‘was. passed . on.: lan 
ADIOS Go 


2.: The- ‘appellant. c on 73-1980 - filed. - tho 


-appliċation under Q. 9,.R. 13 of Civil. P.-C. 
hereinafter called ‘the Code’) together:-with 


an application under. S. 5 of the. Limitation 
Act for condonation of delay in filing the 
said application. The respondent contested 
and the trial Court by the impugned . . judg. 
ment and order dated 6-1-1981 dismissed. the 
appellants application. Hence this appeal. 
3. The trial Court has held that the ap- 
plication under O. 9, R. 13 of the Codé was 
barred by limitation and that there was no ` 
sufficient cause for condonation | of delay. 


4. The following questions arise . for 
determination : 
1. Whether, the appellant’s application 


main- 
tainable in view of the Explanation added to 
O. 9, R. 13 of the Code by Act 104 of. 19762 


2. Whether there is sufficient cause for 
condonation of delay in filing the - applica- 
tion under O. 9, R. 13 of- the. Code and. for 
setting aside the ex parte decree oi divorce 
dated 6-12-1979 ? 

5. In order to appreciate the first ` ques- 

tion it is necessary to narrate other facts 
arising ‘out’ of -the litigation between the par- i 
ties. The ex parte decree for divorce . was 
passed by the trial Court on 6-12-1979, The 
appellant filed first appeal (F. A. O.. No. 
9/81) under S. 28 of the Hindu Marriage 
Act, 1955 on 5-3-1981 together with. an ap- 
plication - under Sec. 5 of the Limitation Act, 
for condonation of delay in filing the said 
appeal in this Court, He also filed on 28-10- 
1980 the certified copies of the judgment 
and decree dated 6-12-1979, for which an 
application was made. on, 5-3-1980 and the 
copies were. ready for delivery on 7-3- 1980. 
The limitation for filing the first appeal is 
30 days under 5. 28 of the Hindu Marriage 
Act. The ‘application for condonation of 
delay was dismissed and -consequently the 
first appeal (F. A. O. No. 9/81) stood dis- 
missed. on 17-3-1981. 
: 6.. The learned .counsel for the respondent 
submits that after dismissal of . the ..appeal 
against the. ex parte, decree of divorce, no 
application for setting aside the said ex parte 
decree is maintainable under O. 9, R. 13 of 
the Code, which reads as under: 


- “In any case in which a. decree is passed 
ex parte against a defendant, he may.. apply. 
to the Court by which the decree was: pass- 
and if he 


satisfies “the Court: that- the. -summons was 


‘not duly served; or that hë was prevented. 
by:.any.. sufficient:.cause }from- appearing: whei Se 
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the suit was called on for hearing, the. Court 

shall make an order setting: aside the decree 

as against him’ upon such .terms as to costs, 

payment: into :Court-or otherwise as it: thirks 

fit, and shall appoint a day for Biorercne 
with. the: suit? 


' Provided that dhere | 
such a nature that it cannot be set aside as 


against such defendant only it may be set © 


aside as against all or any of the other Je- 
fendants/ also : 


Provided further ‘that no Court shall set 
aside a decree passed ex parte merely on 
- the ground that there has been an irregtla- 
tity. in the service of summons, if it is’ sazis- 
fied that the defendant had ‘notice of zhe 
date of hearing and had sufficient 
-appear and answer the plaintiff’s claim. 


Explanation — Where there has been an 
appeal -against a decree passed ex parte 
under this rule, and the appeal has been dis- 
posed of on -any -ground other than the 
ground: that-the appellant has withdrawn he 
appeal,- no application shall lie under this 
tule for setting aside the ex parte decree.” 


‘7. The contention is that after the dis- 
posal of the appeal against the ex parte 
decree, no ‘application under O. 9, R. 13 of 
the Code is: maintainable” unless the apreal 
had been withdrawn by the. appellant.. In 
other words the’ contention is that where an 
appeal against ‘an ex partè decree is dism-ss- 
éd on the ground of limitation, no applica- 
tion under `O. 9; R? 13 of the Code is mgin- 
tainable. The ‘argument’ of the learmed 
counsel for the ‘respondent is that the. word 
‘disposal’ includes dismissal of . the appeal. 
The dismissal of an appeal against an €x 
parte decree -can be on various grounds. It 

may. be dismissed on merits, it may be dis- 
missed for default. The appeal may be dis- 
missed as barred by time if the delay in fil- 
ing the ‘same has not been condoned as aas 
happened in this case. As already stated, 
the appellant filed ‘the first’ appeal along 
wiih an application for condonation of dday 
under S. 5 of the Limitation Act. But his 
application -for condonation was dismissed 


` and ‘consequently the appeal stood dismissed. 
When an appeal- has been filed beyond the- 


period of-limitation, there would be -no ap- 
peal in‘law unless the delay > in- filing the 
same is condoned. In other words ‘if che 
delay:-is -not condoned, it would mean as -if 
~ nò. appeal was: filed. Disposal.-of .the appzal 


- may be- by acceptance or by. - dismissal on 


merits. If the- appeal against an ex paste 
decree. is. accepted, ‘there would-be no neces- 
. Sity of proceeding with the application under 
0-9, R- 13. of: the: Code: - But--if. the -appaal 
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the decree is of- 


time to` 


_ the. decree of the. appellate . Court, 


- thit when ‘an. ex-parte.. decree. :is 
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is dismissed: on: merits; the: question-- arises 
whether the application :for setting aside the 
ex: parte decree would-be maintainable. If 
such an application «is maintainable : after: 
there 
would be possibility of conflicting judgments. 
If the ‘trial Court-accepts the application. 
under O. 9, R.:13 of the Code, it would be 
contrary to the judgment in appeal. by 
which ex parte.decree had been confirmed. 
With a view to avoid conflicting judgments 
Explanation to. O. 9, R. 13 of the Code, it 
appears has been inserted by Act 104. of 
1976. Thus the words ‘disposal of appeaf" 
must mean ‘disposal of appeal on  merits’} . 
resulting in the merger of the decree passed 
ex parte by the trial Court with the decree 
of the appellate Court. . If there is no 
merger of the decree of the trial Court with 
in my 
view, there would be no disposal of the apr 
peal. If an appeal is ‘dismissed as barred by 
time, it would mean, that no right for filing 
an appeal has been exercised. In other 
words counsel says, it would amount to, as 
if no appeal was filed, If no appeal . 

deemed to have been filed, there would be 
no question of its disposal and the Explana- 
tion to O. 9, R. 13 of the Code would . not 
be applicable. ‘He says that the purpose of 
explanation is to avoid conflicting judgments 
and also finality of the litigation -between 
the parties. If an- appeal against an ex 
parte decree is heard-on merits and- decided 


_ by a Court, the ex parte decree merges with 


decree of the appellate“ Court. But if there 
is:no merger of the decree of the trial Court. 
with the decree of the appellate Court, there 
would. not be disposal -of the appeal ..and 
there would not be any conflict between. the 
judgment in appeal by the appellate Court 
and order on an application under Order 9, 
Rule 13 of the Code by the trial Court.. 


* 8 In Chandri Abdul Majid v. aah 
Lal, AIR 1914 PC haa it has been observed 
as follows : 


“The order a the appeal for want 
of prosecution did not deal judicially with. 
the matter of the suit and could in no sense’ 
be regarded as an order adopting or -con- 
firming the decision appealed from. It 
merely recognised” authoritatively- that the‘ 
appellant had not complied with the condi- 
tions under which the appeal was open to 
him,. and that therefore he was in. the samé 
position as if he. had not appealed at “all.” ” 


--9, In Kalimuddin. Ahamed. y. Esabakud: 
din. ATR -1924 Cal-:.830,-it-has been- observed 
appealed 


against. and .also-an | application- to. set” it 
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aside is made, but the appeal is dismissed 
for not bringing the representatives of a 
deceased respondent on record, the ex parte 
decree does not merge in the appellate decree 
and an order passed on the application to 
set the ex parte decree aside, is not without 
jurisdiction. Thus I am of the view that the 
disposal of an appeal against the: ex parte 
decree means disposal on merits for debarring 
the defendant/applicant from filing or con- 
tinuing an application for setting aside the 
ex parte decree under O. 9, R. 13 of the 
Code. If an application for condonation of 
delay in filing appeal has not been accepted 
it means no appeal was preferred in law and 
dismissal of appeal as barred by time would 
not be disposal of appeal as contemplated 
under Expln. to O. 9, R. 13 of the Code. I 
therefore, hold that the appellants applica- 
tion-under O, 9, R. 13 of the Code of Civil 
Procedure is maintainable. 

10. The next question is whether there is 
sufficient cause for condonation of delay in 
filing the application under O. 9, R. 13 of 
the Code and for setting aside the ex parte 
decree. 
Limitation Act is applicable to an applica- 
tion under O. 9, R. 13 of the Code. The 
ex parte decree was passed on 6-12-1979. 


The appellant in his application has stated 
that he has been living in Bangalore since 


Oct. 1978, while the respondent-wife used to 
live at Delhi, that he used to visit Delhi and 
stay with his wife during his leave of absence 
‘from duty, that he received a registered 
notice from the Court directing him to ap- 
pear on 3-12-1979. He is a serving Senior 
Army Officer and at that time, he states, he 
was engaged in certain important and urgent 
duty specially ordered by the Chief of the 
Army Staff, New Delhi, in accordance with 


certain - pre-determined unalterable pro- 
gramme. ‘The appellant therefore, was un- 
able to get any leave and he wrote a letter 
dated 10-11-1979 addressed to the trial 


Court expressing his inability to attend on the 
date of hearing and his inability to contact 
a qualified Delhi-based legal practitioner to 
. file an answer io the divorce petition. Under 
these circumstances, the appellant requested 
the Court for a change in the date of hear- 
ing. He had further stated that he was ex- 


pected to be travelling, attending to the 
aforesaid special duty at Bombay, Baroda 
and Ahmednagar and therefore, gave the 


address of his brother at New Delhi to the 
trial Court, where. all future communications 
could be addressed. As already stated, the 
trial Court did not accede to the request of 
the appellant and‘ proceeded ex parte. On 
6-12-1979 an ex parte decree was passed 
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It is not disputed that Sec. 5 of the 
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The limitation for setting aside the ex parte 
decree is 30 days under Art. 123 of the 
Limitation Act from the date of decree. 
The appellant however, states that he was 
not aware of the ex parte decree up to 3-3-: 
1980, that he was not informed about the 
rejection of his request of change in date, 
that he came to Delhi in the last week of 
Feb., -1980 and after making enquiries learnt 
about the ex parte decree on 3-3-1980. He 
sought legal help and after inspection of the 
Court record filed the application under 
O. 9, R. 13 of the Code. He states that he 
acted in a reasonable, bona fide and honest 
way and did all that he felt was necessary to 
doin view of the-fact that he was unable to 
attend the Court at Delhi on 3-12-1979. The 
respondent in reply has submitted that the 
appellant was aware of the date of decree. 
It was not mentioned how and when the ap- 
pellant had knowledge of the ex parte decree 
dated 6-12-1979. She further: says that 
the application is barred by time and there 
is no sufficient cause to set aside the ex 
parte decree. The appellant while in the 
witness box has stated that after the receipt 
of the summons from the Court for his ap- 
pearance on 3-12-1979, he contacted his 
Commanding Officer who advised him that. 
he should write to the Court and explain the 
circumstances for an ‘adjournment. Under 
the advise of his Commandant, he sent the 
said letter dated 10-11-1979 (Ext. A-4). He 
has produced on record Ext. A-5 a certifi- 
cate from his Commandant Col. VKK Nair. 
This document certifies that the appellant 
Lt. Col, Suraj Jit Chaudhri, Vir Chakra, 
the Deputy Commandant and Chief Instruc- 
tor of the School, was out of station detail- 
ed on a temporary duty, under the auth- 
ority of Army Headquarters from 10-11-1979 
and that he joined duty in Bangalore only on 
10-12-1979 on the expiry of the said tempo- 
rary duty. It is also certified that the appel- 
lant was on essential duty and the exigencies 
of service were such as did, not permit him 
to proceed to Delhi to attend the Court to 
pursue his interest in the case of divorce 
which came up before the Court at Delhi. 


From this certificate it is apparent that the . 


appellant was not in a position to -leave 
Bangalore. The appellant further deposes 
that he came to Delhi on . 25-2-1980 on 
annual leave and thereaffer he contacted 
lawyer and after inspection of Court record 


fed the application for setting aside ex 
parte decree. He further deposes that his 
non-appearance in Court on 3-12-1979 
6-12-1979 was not intentional on account of 
his temporary duty. 


and . 
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11. During the period from 25-2-1980 to 
7-3-1980, the date of filing the application 
for setting aside the decree, the appellant 
made bona fide efforts to know about -the 
fate of the litigation and to file applicaticn. 
The limitation for filing the application for 
setting aside the ex parte decree expired >n 
5-1-1980. Thus it has to be seen whether 
the appellant was prevented by any suf- 
cient cause from not filing the application 
under O. 9, R. 13 of the Code during fhe 
period from 5-1-1980 to 7-3-1980. The ap- 
pellant has already disclosed that he was on 
Army duty, that he was not in a position to 
come to Delhi on account of exigencies of 
service, that he came to Delhi on 25-2-1930 
and after inspection of the Court record, 
filed the application. From the narration of 
the facts as given by the appellant in he 
application and his statement as a witnese it 
must be held there was no negligence, mor 
inaction, nor want of bona fide, on the part 
of the appellant in doing the needful for fil- 
ing the application. In Ramlal v. Rewa 
Coalfields Ltd., AIR 1962 SC 361, it has 
been observed that Sec. 5 of the Limitat.on 
Act gives the Court a discretion and the 
words ‘sufficient cause’ should receive liberal 
construction so as to advance substantial jas- 
tice when no negligence nor inaction nor 
want of bona fide is imputable to the appel- 
lant. The learned counsel for the respon- 
dent submits that no action was taken by 
the appellant from 6-12-1979 when the ex 
parte decree was passed. As already stated, 
the appellant was not in a position to take 
any action on account of exigencies of Army 
service up to 25-2-1980. As held in Ramlal 
v. Rewa Coalfields Ltd. (supra) by the 
Supreme Court, the appellant is not to ex- 
plain diligence during the whole period of 
limitation prescribed for appeal. The appel- 
lant is to explain his diligence from the :ast 
day of limitation till the date of filing the 
application/appeal. 


12. The trial Court has observed that 
the application under S. 5 of the Limitation 
Act by itself does not contain the reasons 
for condonation of delay. It is not correct 
to say so. As already stated, the appellant 
filed the application, under O. 9, R. 13 of 
the Code together with an application under 
Section 5 of the Limitation Act. The full 
facts were narrated by him in his applica- 
tion under O. 9, R, 13 of the Code. In the 
application under S. 5 of the Limitation Act 
he has stated that the facts stated and con- 
tentions raised in his application under O. 9, 
R. 13 of the Code be read and treated as 
part of the application under S. 5 of he 
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Limitation Act. When a reference is made 
to the application under O. 9, R. 13 of the 
Code it becomes clear that he was prevented 
by sufficient cause from filing the applica- 
tion before 7-3-1980. Thus by implication 
the facts in support of his prayer for con- 
donation of delay are incorporated in bis 
application under S. 5 of the Limitation Act. 
The trial Court has observed that there was 


no document on record enclosed with the 
communication dated 10-11-1979 Ext. A-4 
regarding exigencies of ‘service. This as 


already stated is a letter by the appellant to 
the trial Court requesting for an adjourn- 
ment before the passing of decree, but it 
was not acceded to. It has nothing to do 
with the question which is now before me 
for determination. The certificate Ext. A-5 
dated 7-3-1980 from the Commandant of the 
appellant certifies that the appellant was on 
essential duty and exigencies of service were 
such as did not permit him to proceed to 
Delhi to attend the Court. The trial Court 
has observed that nothing has been brought 
on record what were the exigencies of ser- 
vice which required him to be detained. 
Exigencies of Military service are not to be 
disclosed specially when a certificate Exhi- 
bit A-5 has been granted by the Comman- 
dant of the appellant. These facts are also 
not challenged by the respondent. The trial 
Court has further observed that the appel- 
lant could engage a lawyer and contest the 
divorce petition. When the appellant was 
not in a position to leave Bangalore, how 
was it possible for him to engage a lawyer 
and contest the divorce petition. The ap- 
pellant was not in a position to. leave for 
Delhi and attend the Court. He was not 
granted leave and therefore, he could not 
have come to Delhi and take any action for 
filing an application for setting aside the ex 
parte decree. The respondent-wife in her 
statement as RW-1 does not state at all that 
the appellant was in a position to come to 
Delhi and file the application under O. 9, 
R. 13 of the Code before 7-3-1980. On a 
careful consideration of the entire material 
on record, I am of the view that on ac- 
count of exigencies of service the appellant 


. was prevented from filing the applicatio 


and accordingly the appellant is entitled toj 
the condonation of delay in filing the said 
application on 7-3-1980, and the trial Court 
was not correct in holding to the contrary. 

13. There is also sufficient cause for set- 
ting aside the ex parte decree dated 6-12- 
1979 within the meaning of O. 9, R. 13 of 
the Code. In the certificate Ext. A-5 dated 
7-3-1980 the Comandant has certified that 
the appellant was out of station on a tempo- 
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rary duty under’ the-authority of Army Head- 
“quarters ‘from 10-11-1979 and that he join- 
ed duty in Bangalore only on` 10-12-1979, 


that he was on essential duty and the 


exigencies of service were such as. did not 
permit him to proceed to Delhi to attend 
the Court to pursue his interest in the pro- 
ceedings for divorce. This certificate is not 
challenged by the respondent either in cross- 
examination or in her own statement. The 
statement of the appellant as a witness also 
‘leads me to the -conclusion that there’ was 
sufficient cause for his non-appearance on 
3-12-1979 -for which date he was served and 
on 6-12-1979 when the ex parte decree was 
passed against him. J, therefore, hold that 
‘there was sufficient cause for the absence of 
the appellant on .3-12-1979 and _ -6-12-1979. 
The ex parte decree dated 6-12-1979 is there- 
fore, liable to be set aside. 

_ 14. The appellant along .with this first 
appeal also filed a certificate dated 12-5-1980 
from his Commandant wherein it has . been 
certified that the exigencies of service. pre- 
vented the appellant being given leave of 
‘absence from Bangalore between 10-12-1979 
and 25-2-1980 as he was required at the 
Army School of Mechanical Transport to 
officiate as the Commandant up to 4-1-1980 


and thereafter in a Court of Inquiry that 
was then in progress. It was also certified 
by the Commandant that the appellant’s 
requ ) and he 


request for leave ‘was turned down 
‘was only able to leave Bangalore on 26-2- 
1980. The appellant has filed an application 
(C. M. No. 2020/81) under O. 41, R. 27 (b) 
read with S: 151 of the Code seeking leave 
to file the said certificate of exigencies of 
service dated 12-5-1980 and another order 
< dated 31-10-1979 requiring the appellant to 
visit Armed Corps Centre and School, 
. Ahmednagar and other places between 1-12- 
1979 to 10-12-1979. The certificate dated 
_ 12-5-1980 as stated above does certify that 
-it-was not possible for the appellant to pro- 
ceed on leave up ‘to 25-2-1980.. The learned 
counsel for the ‘respondent, contends that 
‘additional evidence cannot be allowed un- 
‘less the’ Court requires the document to en- 
‘able it to pronounce the judgment or -for 
` ‘any other substantial cause. There | is oral 
‘evidence of the appellant to’ the effect that 
he was réfused leave and he was not ina 
“position to leave Bangalore. The said cer- 
` ‘tificate confirms ‘the statement. on oath of 
the appellant. 
of the Commandant also corroborates that 
the appellant was:not in a -position to be 
‘in Dethi -between- 1-12-1979. to 10-12-1979 on 
account of exigencies of service. '- There is 
no- Suggestion: that the order, dated. 31-10-1979 
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A: JR. ` 


and the certificate dated 12-5-1980. are -:in- 
correct. I therefore, allow these -two. doce 
ments to be ‘placed: on record. The -learned 
counsel for the parties have taken me - 


. through the entire evidence on record pro- 


duced by the parties and the various docu-' 
ments. As already discussed. there was suffi- 
cient cause for the absence of the appellant _ 
On 3-12-1979 and 6-12-1979. The judgment . 
and order of the trial Court dismissing the. 
applicant’s application under O. 9, R. 13 of 
the Code is therefore, set aside. The appli- 
cation under O. 9, R. 13 of the appellant is 
accepted and the ex parte decree and judg- 
ment dated 6-12-1979 passed by- the . trial 
Court are set aside. The parties are direct- 
ed to appear on 12-10-1981 before the Dis- 
trict Judge, Delhi who may ‘hear the Divorce 
Petition himself or- assign the same to any 
Additional District Judge for disposal in ac- 
cordance with law. No order as to costs. _ 
Order accordingly. 


x 
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PRAKASH NARAIN, C. J. 
(On difference of opinion between SACHAR 
and. KUMAR, JJ.) 


M/s. Sramajibi Stores, Calcutta; AppeHant 
v. Union of India, Respondent. ` 


. F. A. O. (OS) No. 48 of 1973,” Dj- ` 8-5- ` 


1981.* 
(A) Sale of Goods Act (1930), S. 64-A — 
Applicability — Contract with Government 


for supply of coats made of chemically water- 
proofed cotton canvas —- ‘Increase in. duty 
on coffon canvas subsequently Sec- 
tion 64-A is attracted. Decision of single | 
Judge, D/- 30-4-1973, Reversed. (Constitution . 
of India, Art. 14). S 

The purpose in enacting S. 64-A of the 
Sale of Goods Act obviously was that in- 
crease- or decrease in duty should be taken ` 
note of in the case of contracts-'. concluded 
prior to the increase or decrease. In this 
view, no party should be.made to’ unneces- 
sarily gain or suffer on. account of -State ~ 
action in increasing or decreasing duty. - 

a, ve, tes. (Para 9) 

“A” made a contract with “B” to supply — 
waterproofed coats. and capes. made of cot ` 
ton canvas, . special (chemically). treated’ and 
made waterproof by the | chemical treat- ` 
ment. Subsequent to the contract being en- ` 
tered upon, excise duty payable” on’ cotton . 


*Against judgment of H. L. “Anand, J., - Dj- ` 


` 30-4-1973. © eee 


1982 * 


canvas was increased. “A” claimed. a fir- 
ther:‘sum on account of increase in costs of, 
production of the articles agreed to be sap- 
plied. Claim was rejected on ground. tat 
the: duty was. increased on the raw matezial 
i-e.-on cotton canvas and not on the finsh- 
ed..goods which were required be supplied 
under - the contract. 

' Held that though cotton canvas, special 
(chemically) waterproofed was no doubt the 
raw ‘material from which the coats and capes 
had. to be fabricated only those coats and 
capes’ which were fabricated from _ cofion 
canvas, special (chemically) waterprocfed 
‘could answer the description of the contract- 
ed-goods. In such a situation if the excise 
on:raw material went up, it could not be 
said: -that S. 64-A of the Sale of Goods Act 
was not attracted. . Further, keeping in view 
Art.: 14 of the Constitution a purposefu_ or 
a fair approach has to be adopted in con- 
tracts between the State and the citizens. 
Decision of single Judge, D/- 30-4-1973, Re- 
versed. . (Paras £, 9) 

(B) Interpretation of Statutes‘ —' Intention 
of Legislature — Object of Statute has te be 
looked into — Interpretation should be pur- 


poseful and one docs not have to give literal. 


interpretation which can defeat the object of 
the provisions...  ... (Para 6) 
Cases: Referred : Chronological.. Paras 
AIR 1962 Bom 222:63 Bom LR 966- 8 
R.-S. Oberoi and Adarsh Dayal, for. Ap- 
:pellant; R. K. Anand, for Respondent. 
JUDGMENT :— These appeals come be- 


fore me on a difference of opinion between 
my learned brother Šachar, J. and Kumag, J. 


-2. The appellant had entered into a zon- 
pers with the. a to supply the 
following :— 


= “(a)- Capes waterproofed, - with duda 
hoods made from .Cotton Canvas special 
(chemically) waterproofed mineral Khakti. 
:-(b)-Coats waterproofed, with detachable 
“héods made from cotton canvas, special 
ene) waterproofed, mineral: Khakhi. 


“(c) Coats, "waterproof (without Hcod), 
Pe from ‘cotton ‘canvas; special (chemically) 
“waterproofted, Dyed Mineral Khakhi.” 


"3. Subsequent ‘to the contract being emter- 
- upon, it is not disputed, -excise duty pay- 
“able on cotton canvas was increased. The 
“appellant, therefore, claimed a further’ sum 
of Rs. ‘2,21,695.36 ‘on account of increas= in 
“eosts of production of the above articles. 
The respondent disputed its liability to pay 
‘the amount. Accordingly, the matter was 


referred to arbitration..in terms of the rbi- 


tration agreement | Between” the’ Parties,~. Shri 
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P. H. Ramchandani, the. sole arbitrator, by 


an .award dated Jan. 29, 1972 rejected-- the. 


claim of the appellant observing that the 
duty -was increased on the raw material, that 
is, on cotton canvas and not on the finished 
-goods. which were required to be supplied 
under. the contract. He further held that the 
appellant could not.take advantage of S. 64-A 
of the Sale of Goods Act, 1930. The re- 
spondent moved an application.u/S. 14 of 
the Arbitration Act, 1940 for filing of ths 


~ award and making the same a rule of the 


Court: The appellant filed objections against 
the award. These twa matters were register- 
ed as two suits on the Original Side of this 
Court. The learned single Judge by his judg- 
ment dated April 30, 1973 made the award a 
rule of the Court and passed a decree in 
terms thereof. He dismissed the objections 
filed by the appellant. In consequence, the 
appellant filed two appeals F. A. O. (OS) 47 
and F. A. O. (OS) 48 of 1973. These came 
up for hearing before Sachar and Kumar, JJ. 
As noticed earlier, the two learned Judges 
have. given differing opinions. Sachar, J. has 
held that S. 64-A of the Sale of Goods Act 
would not be attracted and the view expres- 
sed by the learned single Judge was correct. 
Kumar, J. on the other hand, has taken. 
view that it would be attracted, 

4. Section 64-A of the Sale of Goods Act 
reads as under :— 

“(A) Unless a. different intention appears 
from the terms of the contract, in the event 
of any. tax of the. nature described in sub-sec- 
tion (2) being imposed, increased, decreased 
or remitted in respect of any goods after the 
making of any contract for the sale or pur- 
chase of such goods without stipulation as 
to the payment of tax where .tax was not 
chargeable at the time of the making of the 
contract, or for the sale or purchase of such 
goods tax, paid where tax was chargeable at 
that time,—_ 

(a) if- such imposition. « or. increase SO takes 
effect- that the tax or increased tax, as the 
case.may be, or any part of such tax is paid 
or is payable, the seller may add so much te 
the contract price as will-be equivalent.to the 
amount paid or payable in respect of such 


tax or increase of tax, and he shall be entitled 


to be ‘paid and to sue for and recover such 
addition; and 


(b) if such decrease or remission SO takes 
effect that the decreased tax only, or no tax, 
as the case may be, is paid or is payable, the 
buyer may: deduct so much from .the coa- 
‘tract price as. will- be equivalent. to the _de-. 
crease of tax or remitted tax, and. he- shall -not, 
be liable to pay, .or. be. pags for, or in -Tespect, 
-of,’ such. deduction: .: .-,.,. 


$ ie 
nods, ema ae So Ts 


the : 


zk : 2 
soe waite F 


a? 


1 
! 
t 
J 


78 Delhi 


the following taxes, namely :— 


(a) any duty of customs or excise on 
goods; ! 


(b) any tax on ‘the sale or a of 
goods. a 


5. Both my learned brothers are agreed 
that S. 15 of the Sale of Goods Act would 
govern the contract in question. The goods 
agreed to be sold by the appellant were goods 
which were to be identified by description. 
It is, therefore, nécessary to keep in mind 
the description of the goods in the contract. 
What is agreed to! be sold by the appellant 
to the respondent are the items reproduced 
above. The appellant could not supply coats 
and capes which were merely waterproofed. 
but had to supply waterproofed coats with 
and without capes, as well as coats, made 
from Cotton Canvas of a particular kind. ff 
the appellant merely supplied waterproofed 
coats and capes, the goods could rightly be re- 
jected. He had toisupply waterproofed coats 
and capes. made of cotton canvas, special 
(chemically) treated and made: waterproofed 
by this chemical treatment. Coats and capes 
of any other material which may be water- 
proofed could have been rejected as not 
answering to the- description of the goods 
agreed to be sold. ' Therefore, though cotton 
canvas, special (chemically) waterproofed was 
no doubt the raw material from which the 
coats and. capes had to be fabricated only 
those coats and capes which were fabricated 
from cotton canvas, special (chemically) 
waterproofed could, answer the description of 
the contracted ‘goods. In such a situation if 
the excise on raw‘ material went up, in my. 
opinion, it could not be said that S. 64-A 
of the Sale of Goods Act was not attracted. 
One may look at it from another point of 
view. Suppose the ban was imposed on pro- 
duction of cotton canvas, special (chemically). 
waterproofed, in such a situation, it could 
not be said that the contract had to be per- 
formed as there was no ban on the produc- 
tion of coats and capes made of cotton can- 
vas of that type. ‘The contract in such an 
event would be frustrated. If that be the 
correct proposition, then increase in the ex- 
cise duty on the principal or dominant raw 
material would certainly attract S. 64A of 
the Sale of Goods Act. 

6. In interpreting. statutes, one does not 
have to give a literal interpretation. The 
object of the statute has to be looked into. 
Unreal interpretation would defeat the object 
of a provision like S. 64-A of the Sale of 
[Goods Act. The ‘interpretation has to be 
purposeful. | 
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7. Learned Counsel for the respondent 
urge that the contract was for supply of 
nine items, each made of different materials. 


It may be so. We are concerned here only 


with three items, mentioned above.. 

8. Reliance was placed on the ` single 
Bench decision of the Bombay High Couri 
in Central Hindusthan Italian Trading Co. 
(Private) Ltd. v. Pitty Brothers (Private) Ltd., 
AIR 1962 Bom 222. That was a case in 
which Cl. (b) of sub-section (1) of S. 64-A of 
the Sale of Goods Act came up for construc- 
tion. It only laid down that it is not ap- 
propriate or possible to give to the words 
“deduct” and “deduction” in sub-sec. (b) of 
S. 64-A (should be Cl. (b} of sub-sec. (1) of 
S. 64-A), a meaning which relates to the 
physical act of deduction at the time of pay- 
ment of price. As the report does not re- 
produce the entire judgment, it is not pos- 
sible to take much assistance from it, as the 
facts are not known. 

9. In my opinion keeping in view Art. 14 
of the Constitution, a purposeful or a fair 
approach has to be adopted in contracts be- 
tween the State and citizens. In any case, the 
purpose for which S. 64-A was enacted has 
to be kept in view. The purpose obviously 
was that increase or decrease in duty should 
be taken-note of in the case of contracts con- 
cluded prior to the increase or decrease. No 
party should be made to unnecessarily gain 
or suffer on account of State action in in- 
creasing or decreasing duty. I, therefore, 
agree with the view expressed by my learned 
brother Kumar, J. and will, therefore, accept 
the appeals. The result would be that the 
award will be set aside and the objections 
filed by the appellant would be accepted. 

19. The case will now go back to the 
Division Bench of Sachar and Kumar, JJ. to 
dispose of the appeals in the light of the 
opinion given by me. 

Order accordingly. 
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Pesticides India, Props Mewar Oil & Gen. 


Mills Ltd., Petitioner v. State Chemicals and 


Pharmaceuticals Corporation of India Lid. 
and others, Respondents, 
_ Suit No, 336-A of 1980, Dj/- 13-2-1981. 


(A) Contract Act (9 of 1872), Ss. 124 and 
126 — Performance guarantee by bank — 
Guarantee unconditional and irrevocable — 


- Refusal by buyer to take delivery and demand 


by seller on bank to pay guarantee amount — 
Bank is bound to pay regardless of merits of 
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disputes between parties —- Bank cannot be 
restrained from making payment fo seller 
under §. 41 read with Sch. 2, Arbitration Act 
and O. 39, Rr. 1 and 2, Civil P. C. — Buyer’s 
remedy is to resolve dispute thro’ Court or 
thro’ arbitration if arbitration clause exsts. 
(Arbitration Act (1949), S. 41 r. w. Sch. W). 
(Civil P, C. (1308), O. 39, Rr. 1 and 2). (Bz0k- 
ing — Performance Guarantee). (1978) 1 All 
- ER 976 (983), AIR 1979 Cal 44 and AIR t980 
Delhi 174, Ref. (Paras 18, 19, 20) 

(8) Arbitration Act (10 of 1940), S. 2 (a) 
— Arbitration agreement — Dispute — Con- 
tract for supply of 40 metric tons of Car- 
aryl Technical — Agreement to susply 
goods on high seas basis — 11 metric -ons 
supplied on high seas basis — Balance 29 
metric tons offered on ex godown basis which 
was costlier and delivery not taken by bayer 
on ground that it was different from mode 
agreed upon — Held dispute existed as to 
whether seler committed breach of confact 
in not supplying Z9 metric tons on. kigh 
segs basis. AIR 1979 Delhi 220, Disting. 


(Paras 20) 
Cases Referred: Chronological Paras 
1981 Rajdhani LR 138 17 
AIR 1980 Delhi 174 : 50 Com Cas 709 17 
AIR 1979 Cal 44 17 


AIR 1979 Delhi 220 : 81 Pun LR (D) 192 


(1978) 1 AH ER 976 : (1978) QB 159: (1977) 
3 WLR 764, Edward Owen Eng. Ltd v. 


Barclays Bank International 15, 16 17 
AIR 1975 Cal 145 18 
AIR 1968 Cal 371 : 72 Cal WN 94 18 


B. P. Aggarwal, for Petitioner; R. K. Jcshi, 
for Respondents. 

ORDER :— The petitioner has made an 
application u/s. 20 of the Arbitration Act for 
reference of the disputes between the patties 
to arbitration. With this petition he ‘has 
made another application u/S. 41 r. w. Sca, 2 
of the Arbtn. Act and O. 39, Rr. 1 and Z of 
the Civil P. C. This order will govern tkem 
both. 

2. The salient facts are simple. The peti- 
tioner, Pesticides India, wanted to purchase 
raw material known as Carbaryl Technical 
thro’ the canalised agency of State Chemi- 
cals and Pharmaceuticals Corporation of 
India Ltd., (Corporation), respondent No 1. 
-Pesticides made an application in the >re- 
scribed form. They entered into an ag-ee- 
ment with the Corporation. They ave 
earnest money to them in the form of iwo 
bank guarantees Nos. 16 and 17 of 1979 
issued on 14th Apr., 1979 by the State Bank 
of Bikaner and Jaipur (hereinafter called the 
bank.) each one being for an amount of 
Rs. 1,44,000/-. i 
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3. In tbeir application dt. 6th June, 1979 
Pesticides stated tbat they reguire 40 metric 
tons of Carbaryl Technical which may be 
supplied to them. The Corporation imports 
this raw material from foreign countries and 
supplies them to Indian parties after register- 
ing their requirements, As regards the mode 
of delivery-the terms provide that the “mode 
of delivery of raw material namely, high seas/ 
ex-tank/ex-jetty/ex-godown will be decided 
upon by C. P. C. depending on the circum- 
stances of each case and the applicant can- 
not insist on a particular mode of delivery”. 


4. On 6th Sept, 1979, the Corporation 
offered to supply 40 metric tons Carbaryl 
Technical to Pesticides at the price of 
Rs. 34,468/- per metric ton. This was to be 
done from the vessel Ex State of Punjab 
which was expected to arrive on 12th Sept., 
1979. Pesticides were not able to make full 
payment of the allotted quantity. They ask- 
ed the Corporation to give them the facility 
of Bill Marketing Scheme and allow them 
90 days’ credit in the sum of Rs. 14 lakhs. 
The Corporation agreed to this. But before 
the formalities could be completed: by Pesti- 
cides the vessel State of Punjab arrived in 
Bombay Port on 16th Oct., 1979. Pesticides 
completed the formalities an 21st Oct., 1979. 
The quantity of 40 metric tens which the 
vessel State of Punjab had brought and which 
was originally allotted to Pesticides had to 
be sold to some other party. This is the case 
of the Corporation. 


5. It is not in dispute that 11 metric 
tons. were supplied- by the Corporation to 
Pesticides from another vessel Export Com- 
merce which arrived afterwards. This was 
supplied on high seas basis. It was accepted 
by Pesticides. They paid for all metric tons 
and took delivery. 


6. The dispute arose regarding the balance 
quantity of 29 metric tons. The Corporation 
offered the balance quantity on ex-godown 
basis, The price of ex-godown is quite high. 
It is over Rs. 63,000/- per metric ton. ‘Pesti- 
cides refused to take the balance quantity ai 
this high price. They said that the Corpora- 
tion was liable to deliver the balance quantity 
also on.the high seas basis as had been done 
in the case of 11 metric tons. The Corpora- 
tion took the stand on the term of the agree- 
ment which provided that an applicant can- 
not insist on a particular mode of delivery. 
The mode of delivery was to be decided by 
the Corporation. The upshot is that Pesti- 
cides refused to take delivery of 29 meiric 
tons on ex-godown basis which was offered 
to them by the Corporation. 
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7. On: -7th July, 1980, the Chief Market- 
ing Manager of the Corporation addressed « “a 
letter to the bank in these terms: 


“Sub: Bank Guarantee No. (i) 16/79 and 


(ii) 17/79 dt. 14th Apr.: 1979 for Rs. 1,44,000' 


each. A/c: M/s. 
Road, Udaipur-1 
Dear Sir, 


` Please refer ‘to your above mentioned Bank 
Guarantee issued on behalf of M/s. Pesticides 
India, Udai Sagar Road, Udaipur-i (Raj), We 
are to inform. you that the party failed to lift 
_ the quantity öf 29. M’s Carbaryl Technical 
allotted on 6-9- 1979. Hence there is a de- 
fault on the part of the party and we have 


Pesticides India, Udai- 


Sagar 
ic ) s 


accordingly’ invoked the said Bank Gùaran- - 


tee.. We therefore request you to kindly 
` remit Rs. 2.08: 800+ (Rupees two lakhs- eight 
thousand- eight- hundred) by Bank Draft in 
favour of State Chemicals and Pharmaceuti- 
“` cals Corporation of India Limited; New Delhi 
within 15 days from the date of this letter. 
. Please note that you will have to pay inter- 
est @ 20% p:a in case the: payment is not 
. received Shi 15 days as per terms of BG”. 


8. When Pesticides came to know that the 


Corporation has made a demand on the bank 
to- pay the amount; of Rs. 2,08 800/- they im- 
mediately - brought! the present petition on 
21st July, 1980. They sought an injunction 
- against. the” bank: restraining them from 
- making payment to the Corporation. R. N. 
Aggarwal, J. by order dated 2ist July, 1980 
issued. the ‘injunction prayed for. The Cor- 


` poration has now moved that this injunction 


oiner be discharged. 


“9, The question’ is what is the manne 


and- effect: of the bank guarantee in this casé, 


The bank guarantee dt. 14th APT, 1979 is in - 


these terms : 4 
- “In- -consideration of your having pued to 
_ register the (item) CARBARYL TECHNICAL 
“requirements of M/s. Pesticides India Props : 
Mewar Oil and General Mills Ltd., Post 
Box 20, . Udaisagar 
(hereinafter referred to- * Actual 


as User/ 


-_ Allottee”) we the State Bank of- Bikaner and 


Jaipur,. Chetak Circle, Udaipur-313001, as 
also. our- successors or assigns, bind otirselves 
unconditionally. and -+ irrevocably guarantee 
and undertake that) in the ‘event of any 
default/failuré on. the ‘part of the Actual 
User/Allottee to` observe all ‘or. any ‘of ‘the 
conditions prescribed/to be - 
‘you in regard” to’ the abovesaid « 


by- you, .we shall -on -your.first-demand with- 


out. protest * of demur: and: without. reference 


`- to the: Actual’ ` User/Allottee: and, ñotwith- 


standing- any: contestation -by..- Actual® 


E 
t 
: 
$ 
4 
} 


Road, Udaipur- 313001 l 


prescribed: ` by ` 
registration ` 
and/or.. allocation. order ~thát: may bè issued’ 


Userf-? 
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Allóttee or existence of any dispute ‘whatso-: `` 


‘ever/between “you and the Actual .Wser!/ 
Allottee pay forthwith to you or ‘to. oS 
successors and assigns any sum upit 


Rs. 1,44,000/- (Rupees one lac and peace 
thousand) that. you may demand. We. „agree 
that a communication from any one .of, your 
Chief Marketing Managers to the effect.. that 
there has been. a default/failure on` the. part 
of the Actual User/Allottee shall oe oon 
conclusive: and binding on us. 


The guarantee herein contained shall: - na 
be affected by (i) any forbearance or .indul- 
gence of any kind shown .by you to- the 
Actual User/Allottee and/or (ii) -by any 
change in conditions or registration/allocation 


‘prescribed by you and/or (iii) any change in 


the- constitution of the Bank or Corpora- 
ace and/or the Actual User/Allottee.- 


-~ This guaranteé is.a continuous ‘guarantee- 
and is valid for a period of 12 months from 
the date of its issue and a claim -under it: 
must be' preferred within six montis from 
the date of its expiry. 


Notwithstanding anything contained in ‘the 
foregoing clauses, our liability under this 
guarantee is restricted to Rs. 1,44,000/-. ‘Our. 
guarantee shall remain in force for a. period 
of 12 months from the date, of issue, i. e. up 
to 13th Apr., 1980 and a claim’ “under. it 
must be preferred with us within 6 months ` 
from the date of expiry. Unless 4 demand 
or claim under this- guarantee is made on us” 
within 6 months from the date of “expiry, l 
i.e. 13th Oct., 80, we shall be relieved” and 
discharged from all liabilities theretinder.” 
The other guarantee of Rs. 1,44 ,000/- =: 
in identical terms. 


16. It will be seen that the Corporation 


was 


addressed their letter dated 7th -July, -1980 
within the period of six months after- ` the 
-date of expiry of the guarantee. The Chief 
Marketing Manager said in the letter -that 
Pesticides have committed default and “that . 
the- Corporation - was invoking ' the’ bank 


guarantee. They required the bank to’ ‘pay 
them Rs. 2,08,800/- within 15 days. | 


11. Pesticides raised a dispute. Their Posi- 
tive case is that the Corporation has com- 
mitted breach of contract inasmuch as ‘they 
were bound to supply the balance quantity 
of -29 ‘metric tons on -high seas **basis- 
which they have failed to do. In’ other 
words they say that they were. not - legally 
bound to accept the balance quantity’.of 29 | 
metric tonés on ex-godown basis ` because ‘thé, 


. ex-godown price ‘is very high::.- Whether the’ 


Corporation’ has committed breach‘ of.. cone . 


` tract or Pesticides.are in default is a ` ques- ' 


-tion’-which-.has to be decided *by.-thé ‘arbitra- - 
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tor. But ‘the. bank guarantees. are indepen- 
dent of this dispute. They are autonomous 


in character. They are self-contained. The 
bank has undertaken to pay’ the. amount of 
the guarantees in the event of default/failure 
on the part of Pesticides to observe. all or 
any of the conditions regarding the supoly 
of goods “on first demand without protest or 
demur and without reference to” Pesticices. 
They have further agreed to make the pay- 
ment “notwithstanding any contestation” by 
Pesticides or the “existence of any dispute 
whatsoever” between the Corporation and 
the Pesticides. It means this that the benk 
has agreed to pay “unconditionally and ir- 
revocably” the amount of the bank guaran- 
tees in the event of default of Pesticides. 

12. Who has to decide the question of 
default under the guarantee? A communi- 
cation from any one of the Chief Marketing 
Managers to the bank that there has been 
a default on the part of the Pesticides stall 
be “final, conclusive and binding . on us”. 
Such is the wide wording of this guarantee. 
The word of the Chief Marketing Manager 
is the final word. If he writes to the bank 
that Pesticides have committed default the 
bank is bound to pay. Such is the abso- 
lute character of the document. The bank is 
not concerned with the dispute between 
Pesticides and the Corporation. They are 
not concerned with the rights and wrongs of 
the parties. They have agreed to pay wih- 
out “protest or demur” or ‘contestaticn’. 
Pesticides may contest their liability but fhe 
-bank has nothing to do with that. ` The 
bank has agreed to make the payment on the 
happening of an event. And the event is 
the event of default by Pesticides. Of the 
default the Chief Marketing Manager is the 
sole judge. Neither bank nor Pesticides can 
question his decision in’ so far as this 
guarantee is concerned. i 

13. This guarantee is a new creature in. 
our law. It is a new business transaction in 
the world of commerce. This transaction is 
called the performance guarantee or per- 
formance bond.. The merchants find it use- 
ful in their business both inland and overseas. 
The seller of goods asks the buyer to fur- 
nish á performance bond so that he can rea- 
lise the money from the bank in the event of 
buyer’s default. Its purpose is to provide 
security to the seller for the fulfilment 5y 
the buyer of his obligation under the can- 
tract: These performance bonds are the 
life-blood of international commerce. They 
are a.creation of the. mercantile genius of 

e “commercial community. What was in 


Youue in international, banking has now ben - 
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have notice, the Courts will leave 
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Except 
in clear cases of fraud of which the banks 
the mer- 
chants to settle their disputes under the con- 
tracts by litigation or arbitration as avail- 
able to them or stipulated in the contracts. 


14. This performance guarantee, as it is 
called, is very much like a confirmed letter 
of credit. It stands on the same footing as 
an itrevocable documentary credit. It has 
many similarities to a letter of credit. It has 
been long established that when a letter of 
credit is issued and confirmed by a bank, 
the’ bank must pay if the documents are in 
order and the terms of the credit are satis- 
fied. As in the case of irrevocable letter of 
credit the bank is not concerned to see whe- 
ther one party has committed the breach or 
the other, so in the case of these perform- 
ance guarantees the bank agrees to pay the 
amount on the happening of a specified 
event. 


15. There is a contractual dispute be- 
tween Pesticides and the Corporation here 
in which the rights and wrongs are not 
clear. That dispute has to go to the arbi- 
trator, He will decide whether the Corpora- 
fion was right or Pesticides were right. All 
that the bank has to see is whether the event 
has happened on which its obligation to pay 
has arisen. The event in the present case is 
the demand by the Chief Marketing Mana- 
ger. He has informed the bank that Pesti- 
cides have committed the default. The bank 
must now honour its undertaking. They have 
agreed to pay without demur or disputation. 
They have agreed to pay on the ‘first demand’, 
notwithstanding any contestation by Pesti- 
cides. They are not concerned with the dis- 
pute between Pesticides and’ the Corporation 
under the underlying contract of supply. 
Although the agreement is expressed to be a 
guarantee it has much more of the charac- 
teristics of a promissory note than, the 
characteristics of a guarantee. It is virtually 
a promissory note payable on demand (per 
Denning MR. in Edward Owen Eng.. Ltd. v 
(1978) 1 Al 
ER 976 (983)). The bank, has _ given-its 
guarantee, I might almost say its promise, 
to pay on demand without demur or dispu- 


tation. They gave that promise.. Now a 
demand has been made. The bank. must 
honour it. .This Court cannot. interfere 


with the obligations of. the bank. Nor can 
Pesticides prevent the bank from honouriag 
its promise to pay. 


16. Lord Denning has described the 
nature of this transaction i in these won 
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“All this leads ‘to the conclusion that the 
performance guarantee stands on a similar 
footing to a letter of credit. A bank which 
gives a performance guarantee must honour 
that guarantee according to'its terms. It is 
not concerned in the least with the relations 
between the supplier and the customer; nor 
with the question whether the supplier has 
performed his contracted obligation or not, 
nor with the question whether the supplier is 
in default or not. The bank must pay ac- 
cording to its guarantee, on demand if ‘so 
stipulated, without proof or conditions. The 
only exception is' when there. is 
fraud of which the bank has notice.” 


(Edward Owen, (1978) 1 Ali ER 976 
(p. 983) (supra) ). ` 


17. On these periormance guarantees there 
have been some recent cases in-Courts. The 
leading English case is Edward Owen Eng. 
Ltd. v. Barclays Bank International, (1978) 1 
All ER 976. This basic decision has been 
followed in this country. in Texmaco Ltd. v. 
State Bank of India, AIR 1979 Cal 44 and 
Harprasad and Co, v. Sudarshan Steel Mills 
AIR 1980 Delhi 174. A recent decision 1s 
Premier Tyre v. State Trading Corporation, 
1981 Rajdhani LR 138. A Division Bench 
of this Court has noticed the earlier deci- 
sions on the subject of performance guaran- 
tees. They have come to the conclusion 
that the performance guarantee is an auto- 
nomous and independent contract and that 
it is irrevocable in character and the obliga- 
tions arising under the bank guarantees are 
independent of the obligations arising out 
of the contract between the parties. The 
performance guarantee imposes an absolute 
obligation on the: bankers to pay irrespective 
of any dispute which may arisc between the 
parties on the question whether a party has 
fulfilled his part of the contract or not. H 
is independent of the primary contract of 
sale between the ‘buyer and the seller. 


18. Mr. Aggarwal on behalf of Pesticides 
contests the proposition that the bank . gua- 
rantee is an indépendent contract. He says 
that it is a tripartite contract between the 
buyer, seller and the bank. He has referred 
me to State Bank of India v. Economic 
Trading Co., AIR 1975 Cal 145 and S.S.J.B. 
Rana v, Liyods Bank Ltd., AIR 1968 Cal 
371. I am afraid I cannot agree with him. 
The law is now settled beyond dispute. 
There is no doubt that these performance 
guarantees have to be interpreted on their 
own terms and if the terms, wide as they 
are as in this case, impose an absolute obli- 
gation then the bank is bound to pay to the 
seller. The buyer does not come 


into the 
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picture because the bank has undertaken to 
pay ‘notwithstanding the contestation’ by the 
buyer. The buyer’s remedy is to have his 
dispute with the seller resolved either through 
Court or if there is any arbitration clause, 
through arbitration. 


19, The bank is not concerned with the, 
rights and wrongs of the underlying disputes 
but only with the performance of the obli- 
gations which they themselves have- confirm- 
ed. The letter of guarantee is addressed to 


the seller in unqualified terms. It is not 
subject to disputes such as there may be 
between the buyer and the seller. These 


promises must be allowed to be honoured, 
free from interference by the Courts. © 


20. For these reasons I discharge the in- 
junction order dated 21st July, 1980 and dis- 
miss IA 2369 of 1980. There will however 
be no order as to costs. 


21. Counsel for the Corporation says 
that there is no dispute between the parties 
which can be referred to arbitration. J do 
not agree. The Corporation had agreed io 
supply 40 metric tons of Carbaryl Technical. 
11 metric tons they supplied on high seasj- 
basis. The balance quantity of 29 metric 
tons they offered to supply ex-godown. 
Pesticides refused to accept the delivery. 
They claim that the Corporation ought to 
have supplied this balance quantity also on 
the high seas basis because in the allocation 
made on 6th Sep., 1979 the Corporation had 
agreed’ to supply the entire quantity of 40 
metric tons on the high seas basis. The 
question for decision for the arbitrator will 
therefore be: Whether the Corporation has 
committed breach of contract in not supply- 
ing 29 metric tons on the high seas basis. 
If this question is decided in favour of 
Pesticides they can claim damages or refund 
of the earnest money. 


22. This being the dispute between the 
parties I cannot agree that there is no dis- 
pute which needs to be referred to the arbi- 


trator. Counsel has referred to Rai Baha- 
dur Basakha Singh v. Indian Drugs and 
Pharmaceutical Ltd., AIR 1979 Delhi 220. 


That authority in my opinion has no appli- 
cation because from the petition under Sec- 
tion 20 of the Arbitration Act disputes be- 
tween the parties can clearly be spelt out. 
In para 12 the case of the Pesticides is that 
having made an allocation order once for 
selling 40 metric tons of Carbaryl Technical 
on high seas the Corporation had absoluiely 
lost its right to go back on that commitment 
and it was no longer open to the Corpora- 
tion to change the mode of delivery. In 
para 14 this is repeated. Pesticides assert 
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that they are entitled to claim delivery of 
29 metric tons on high seas basis and rate. 
In para 12 they complain that- this refusal 
to supply 29 metric ‘tons on high seas basis 
amounts to a breach of contract for which 
they are entitled to damages. I am there- 
fore of the view that in the petition the čis- 
pute has been formulated and this dispute 
requires adjudication by the arbitrator. 

23. I accordingly appoint Mr. M. 8S. 
Joshi, a retired Judge of this Court, as sole 
arbitrator in this case. I fix his interim 
fees at Rs. 1,000/- to be paid by Pesticides. 
The fees will be paid by the Pesticides di- 
rectly to the arbitrator. Costs will be in 
the discretion of the arbitrator. The parties 
will appear before him on 7th March, 1981 
at his residence at:11.00 a.m. 

Order accordingly. 


AIR 1982 DELHI 83 
D. K. KAPUR AND J. D. JAIN, JJ- 


S. C. Malik, Petitioner v. P. P. Sharma, 


Respondent. 
C. W. No. 1025 of 1981, D/- 29-9-1981. 
(A) Constitution of India, Art. 226 — 
Quo warranto — Petition for, against Regis- 
trar of High Court — Writ has to be linit- 
ed to formal validity of order appoinfng 
Registrar — Question of motive cannot he 
gone into. AIR 1975 Delhi 66 (ŒB), Rel. on. 
(Para 3) 
(B) Constitution of India, Arts. 226 znd 
16 — Equality of opportunity: — Queston 
can be raised only by person who has been 
adversely affected by denial of equality. 
AIR 1955 SC 367, Foll. (Para 4) 


(C) Constitution .of India, Art. 229 — Ap- 
pointment of Registrar of High Court — It 
has solely to be made by Chief Justice. 


The appointment of Registrar of High 
Court has solely to be made by the Chief 
Justice under the terms of Art. 229 of the 
Constitution as well as the rules framed by 
the Chief Justice for the purpose. 

. (Paras 7, 24) 

Article 229, however, does not give any 
guidelines as to how the person has to be 
selected. But in making a selection of a 
person to hold a particular office, you can 
either devise a set of rules as to how the 
selection can be made, or you can appoint a 
reliable person to make the selection. If 
you appoint a reliable person to make the 
selection, then it is expected that that per- 
son will know how to select the right perscn. 
This is the case with the Chief Justice of a 
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High Court. The Chief Justice knows what 
are the problems in his Court; he knows 
what he wants to achieve and, therefore, his 
choice can be made according to the parti- 
cular circumstances in which he finds him- 
self. No doubt the Chief Justice may want 
an outstanding person to be the Registrar of 
the High Court. He may want an outstand- 
ing administrator. His choice is, however, 
limited by the fact that the salary is only 
Rs. 2,000/- per month which cannot be 
described as a princely amount in present 
day circumstances. If he wants to make the 


‘selection from the Bar, it may be difficult 


for him to find an experienced person; if he 
wants to make the selection from amongst 
senior-most Judicial Officers in the 
Delhi Higher Judicial Service or from 
amongst officers of some other State Judicial 
Service, he may select a suitable person; he 
may appoint a person already on the High 
Court staff such as Deputy Registrar or he 
may get a suitable person from amongst the 
Civil Services of the State. For practical 
purposes, and keeping in view the. present 
day circumstances, his choice has to be 
limited from amongst the service officials of 
the High Court such as- the Registrar or 
Deputy Registrars etc., or members of the 
Sudicial. Service. (Para 12) 


Chapter 9-A of Rules and Orders of Pun- 
jab High Court Vol. 5 (as extended to 
Delhi High Court) does not at all interfere 
with the powers of the Chief Justice speci- 
fically granted under Art. 229. (Para 15) 


Held, on facts, that the appointment of 
respondent as Registrar of Delhi High Court 
did not infringe any principle on which such 
appointments could be made. AIR 1979 
SC 193; AIR 1971 SC 1850; AIR 1964 Raj 
13 and ILR (1974) 2 Delhi 450, Disting. 

(Para 12) 


(D) Constitution of India, Art. 226 — 
Quo warranto — Delay in making petition 
would not be a ground for rejecting relief if 
appointment had been unconstitutional. 


(Para 16) 
Cases Referred: Chronological Paras 
AIR 1979 SC 193: 1978 Lab IC 1672: (1979) 
- 2 SCC 34. 14 


AIR 1975 Delhi 66:ILR (1974) 1 Delhi 

725 : (1975) 77 Pun LR @) 17 (FB) 3 
ILR (1974) 2 Delhi 450 14 
AIR 1971 SC 1850: (1971) 1 SCA 160 14 
AIR 1964 Raj 13:1963 Raj LW 246 14 


AIR 1955 SC 367 : 1955 Cri LJ 876: 1955 
. SCA 487 | ra 4 
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P. N. Lekhi, Sr. Advocate with M. K. 
Garg, for Petitioner; Soli J. Sorabjee, Sr. 
Advocate with A. B. Saharya and A. K. 
Ganguli, for Respondent. 


D. K. KAFUR, J.:— The petitioner who 
is an Advocate has applied for a writ under 
Article 226 of the Constitution to quash the 
appointment of the respondent as Registrar 
of this High Court. The petitioner has 
prayed for a declaration that the respondent 
was illegally appointed, and also, prayed 
that a writ of certiorari be issued to quash 


the notification, Annex, ‘P-P? by which he 
was appointed. It is also stated that an 
order, direction or writ in the nature of 


guo warranto be issued against the respon- 
dent. Basically, the petition is one for a 
writ of quo warranto, but other aspects of 
the matter which may be open have also to 
be considered. 

2. A show cause notice was issued to 
the respondent and we have heard learned 
counsel for the petitioner as well as the re- 
spondent. 

3. It bas been contended on behalf of 
the respondeni that the writ of quo warranto 
has to be limited to the formal validity of 
the order appointing the respondent and no 
question of motive or other ground can be 
gone into. For this purpose reliance has 
been placed on the judgment of the Full 
Bench in P. L. Lakhanpal v. A. N. Ray, 
ILR (1974) 1 Delhi 725:(AIR 1975 Delhi 
66), wherein it was held that a writ of quo 
warranto is a writ of technical nature which 
merely asks the question as to whether there 
was a warrant of appointment for holding 
the office and the question of mala fides 
was completely irrelevant to the matter. In 
that case, the appointment of Justice A. N. 
Ray as Chief Justice of India was under 
challenge. Ir the present case, the order 
under challenge Annex. ‘P-1’ is, therefore, a 
complete answer to the petition viewed as a 
writ of quo warranto, 

4, The petitioner has also urged that the 
appointment of the respondent as Registrar 
has not been made by considering all the 
possible persons who can be appointed and 
it has been submitted that a senior member 
of the Delhi Higher Judicial Service has to 
be appointed and as many as 24 officers of 
that service senior to the respondent have 
been overlooked. It is hence submitted that 
the appointment is contrary to Art. 16 of 
the Constitution as there is no equality of 
opportunity for appointment. In answer fo 
this point, it was submitted for the respon- 
dent that only such person can move the 
Court whose own fundamental rights are 


affected: (See Hans Muller of Nurenburg, 
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v. Superintendent, -Presidency Jail, ‘Calcutta, 
AIR 1955 SC 367, at p. 373). There can be 
hardly any quarrel with the proposition that 
the question of breach of fundamental rights 
can only be raised by a person who is 
adversely affected by the denial of equality 
of opportunity. It can also not be denied 
that the petitioner though he is an Advocate 
and could be appointed as Registrar does 
not himself claim denial of equality. The 
petition could, therefore, be disposed of on: 
these two short grounds but, we do not 
think that we should confine ourselves in 
this manner, especially when a question re- 
lating to this very Court is involved. 

5. We, therefore, propose to deal with 


the matter in a somewhat different way. 
The Constitution provides the manner in 
which officers and servants of the High 


Court bave to be appointed. Article 229 
States that such persons have to be appoint- 
ed by the Chief Justice of the Court or such 
other Judge or officer as he may direct. 
The proviso to Art. 229 (1), which does not 
apply to the facts of this case, is to the effect 
that the Governor of a State may by rule 
require that a person who is not already 
attached to the Court may only be appoint- 
ed after consultation with the State Public 
Service Commission, Article 229 (2) pro- 
vides that the conditions of service of offi- 
cers and servants of a High Court shall be 
such as may be prescribed by rules made by 
the Chief Justice or by some other Judge or 
officer of the Court authorised by the Chief 
Justice for this purpose. Rules have actual- 
ly been made and they have been placed be: 
fore us for consideration. l 

6. There is some suggestion in the peti- 
tion that the respondent is unfit for. appoint- 
ment as Registrar on certain grounds set 
out in the petition. The allegations are 
strongly denied. We are not concerned with 
those questions for reasons which will be- 
come plain later. The respondent had some 
experience as a Prosecutor in the Delhi 
Administration before he was appointed to 
the Rajasthan Judicial Service with effect 
from Sth July, 1965, on the basis of a com- 
petitive examination. On 2nd Aug., 1971, 
he was recruited to the Delhi Judicial Ser- 
vice. This was when the Service was ini- 
tially constituted. Later, he was granted 
selection grade (Rs, 1200-1600) with effect 
from Sth July, 1973, and then became Addi- 
tional Chief Metropolitan Magistrate from 
2nd Jan., 1975. The. respondent became 
Sole Member, Motor Accident Claims Tri- 
bunal, Delhi, and then was appointed Regis- 
trar (Vigilance and Re-organisation) of this 
Court in Oct., 1978, the scale of.pay .. being 


1982 . 


Rs. 1200-2000. The appointment to the 
post of Registrar under challenge took: place 
on 27th May, 1980. Hence, before tbis, the 
respondent had been Registrar (Vigilance) for 
nearly two years. As far as we are aware, 
the respondent had also functioned as Reis- 
trar for the purpose of the Original Side -of 
this Court for some time during that period 
of two years and had also officiated as 
Registrar. for some time. These are. all un- 
contested facts. 


7. The Chief Justice of the High Court 
made the appointment on 27th May, 1980, 
which was almost the last working day be- 
fore the vacations when he himself (the Cnrief 


Justice) was to retire during the vacations. 


The appointment was on a permanent besis. 
The validity of the appointment has teen 
challenged before us on the ground that it 
required the acquiescence of a Committee of 
Judges, but we do not find any substance in 
this point. From the affidavit in reply, it 
seems that the senior-most Judge was con- 
sulted by the then Chief Justice, but even 
this has no importance as the appointment 
has solely to be made by the Chief Justice 
under the terms of Art. 229 of the Corsti- 
tution as well as the rules framed by the 
Chief Justice for this purpose. 


8. The point that requires: examination is 
Whether this Court should examine the vali- 
dity of the appointment at the instance of 
the petitioner on the ground that it is one 
of public importance and the petitioner is 
interested as a member of the Bar in the 
question that the appointment should be 
in accordance with some settled procedure. 
Although, the appointment is in accordance 
with the provisions of the Constitution and 
Art. 16 is not available to the petitioner, we 
still must see, as a matter of public interest, 
that the appointment is in accordance with 
the procedure laid down by law. . To ex- 
amine the validity of this line. of approach, 
~- we asked learned counsel for the responcent 
what would happen if a completely un- 
likely person was appointed as Registrar by 
the Chief Justice of the Court. . Mr. Sorabjee 
frankly conceded that in such a case the 
Court could examine the question. Even on 
this concession, we are not sure whether the 
Court can do so, but we are satisfied hat 
in the present case such a question does not 
arise because the respondent is - certainly an 
experienced Judicial Officer; he had also the 
advantage of working as a Registrar in the 
Court for two years. He would certainly, 
therefore, be a person who might be con- 
sidered for the appointment in normal cir- 
“cumstances. = ° ` rh ee ee 
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` 9, . The-:points we. really have to examine 
are the principles on which a Registrar of 
the.Court-is to be appointed and what is thé 
procedure to be adopted for this purpose. 
Although, the Constitution and the Rules 
say that the Chief Justice has to -make the 
appointment, there is no indication as to 
who he should appoint, neither is any pro- 
cedure indicated. Counsel for the petitioner 
would have us hold that he should give 
equal opportunity to all to be selected for 
the post. -This he says follows from the 
equality principle. Does this mean that the 
Chief Justice has to hold a written test by 
inviting applications from the public at ran» 
dom? Has he to consider all possibilities ? 
In short how ‘does .he make his selection? 
Reference to the provisions of Art. 14 and 
Art. 16. of the Constitution are somewhat 
misleading in the context of such appoint- 
ments. No doubt, everybody has to have 
equality of opportunity to an officé under 
the State. Also, the law cannot make any 
distinction between people for the purpose 
of appointment. All this means is that no 
citizen of India can be treated as disqualified 
on some extraneous considerations. Still, 
when you are appointing the Registrar of 
the High Court, you are obviously . not go~ 
ing to take a man-in-the-street. You have 
to select somebody who is capable of under- 
taking the duties of the Registrar which are 
mainly administrative and partly of judicial 
character. 

10. Experience shows that different types 
of persons have been appointed Registrars 
in different High Courts. There have been 
members of the Indian Civil Service, there 


have been persons from the subordinate post 


in the High Court, such as Deputy Regis- 
trars; there have been Judicial Officers and 
there have been members of the Bar and 
conceivably there may have been some ap- 
pointments from amongst persons who are 
neither members of the Bar, nor officials of 
the Court, nor Judicial Officers. These four 
categories of persons determine what may 
be described as the fizld of choice. 

11. Coming back to the question as to 


. how the selection has to be made; it must 


be said that Art. 229 of the Constitution 
does not give any guidelines as to how the 
person has tobe selected. This leaves open 
the question, as to how the Chief Justice. 
should make the selection? We do not 
think the equality clause means that the 
Chief. Justice has to examine the . records 
and. histories. of - hundreds of persons before 
he can.make the selection. This is neither 
a practical method. nor one predicated by 
the constitutional provision. regarding , equa- 


‘his ship to safe harbour. 


hold a particular office, 
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lity of opportunity. We fancy, that in this 
respect the Chief Justice may be likened to 
a Captain of a ship who seeks a steward on 
some dangerous voyage. It is the Captain 
who knows his requirements, it is therefore 
he who has to make the selection to carry 
If you have an 
expert, it is expected that he will know what 
sort-of assistance he requires for a particular 
type of enterprise. . 


~- 


12. In making .a selection of a person to 
you can either 
device a set of rules as to how the selection 
can be made, or you can appoiut a reliable 
person to make the selection. If you ap- 
point a reliable person to make the selection, 
then it is expected that that person will 
know how to select the right person, This 
is the case with the Chief Justice of a High 


Court. The Chief Justice knows’ what are 
the problems in his Court; he knows what 
he wants to achieve and, therefore, his 


choice can be made according to the particu- 
lar circumstances in which he finds himself. 
No doubt the Chief Justice may want an out- 
standing person to be the Registrar of the 
High Court. He may want an outstanding 
administrator. His choice is, however, limit- 
ed by the fact that the salary is only 
Rs. 2,000/- per month which cannot be 
described as a princely amount in present 
day circumstances. If he wants to make the 
selection from the Bar, it may be difficult 
for him to find an experienced person; if he 
wants to make the selection from amongst 
the senior-most Judicial ‘Officers in the Delhi 
Higher Judicial Service or from amongst 
officers of some other State Judicial Service, 
he may select a suitable person; he may ap- 
point a person already on the High Court 
staff such as Deputy Registrar or he may 
get a suitable person from amongst the 
Civil Services of the State. For practical 
purposes and keeping in view the present 
day circumstances, his choice has to be limit- 
ed from amongst the service officials of the 
High Court such as the Registrar or Deputy 
Registrars etc., or members of the Judicial 
Service. 


It so havnened that the respondent was 
both a member of the Delhi Higher Judicial 
Service and also had put'in two years ser- 
vice as Registrar (Vigilance), so in a sense, 
if the Chief Justice dréw a limited list for 


the purpose of meking'a_ selection in the 
category of Judicial Service or the High 
Court Service, the: respondent might be in 


both those lists. In addition, the respondent 
was Officiating as Registrar from Ist April, 
1980, when the term of the previous Regis- 
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trar came to an end. While considering the 
question as to what he should do, the Chief 
Justice might only consider whether ha 
should appoint the respondent or he should 
appoint some senior member of the Higher 
Judicial Service in Delhi. Whichever way 
his choice went, it cannot be -said ‘that the 
appointment would be either irrational of 
contrary to the Constitution. There is thus 
no apparent infringement of the principles 
on which such an appointment can be made, 
in the circumstances of this case. 


- 13. What may be said is that the Chief 
Justice made his selection only a few days 
before he retired and he might not have 


made the appointment on a permanent basis. 


We are not sure whether all appointments 
have been on an officiating basis and what 
Tt may 
have been that they were officiating appoint- 
ments in the Delhi High Court in the past 
because the incumbents of the post were on 
deputation. However, in the Punjab High 
Court, some of the appointments have been 
on a permanent basis as far as we are 
aware. In any case, we cannot probe into 
the manner in which the Chief Justice may 
have decided this question. 


14. We have been referred to some other 
judgments concerning the matter of :appoint- 
ments under Art. 229 of the Constitution 
which have been challenged in Courts. . Such 
cases are— Chief Justice of- Andhra Pra- 
desh v. L. V. A. Dikshitulu, AIR 1979 SC 
193; M. Gurumoorthy. v. Accountant Gene- 
ral, Assam and Nagaland, AIR 1971 SC 
1850; Parmatma Sharan v. Chief Justice, 
Rajasthan High Court,-AIR 1964 Raj 13, 
and H. K. Agnihotri v. Delhi High Court, 
ILR (1974) 2 Delhi 450. None of those 
cases raised quite the same problem as has 
arisen in this case. In some cases, the ap- 
pointment made by the Chief Justice was 
challenged on the ground of infringement 
of a fundamental right; in some cases the 
order was not given effect to by the State 
and in some cases the order had been passed 
under a provision other than Art. 229 itself. 


We have, therefore, had to examine ithe 
question involved in the present case from 
a fundamental point of view as it is the first 
instance that has come- to our notice in 
which a ‘Public interest’ question has arisen 
in challenging the validity of an appoint- 
ment. As a pointed: reference has been 
made to Art. 229 of the Constitution in this 
case, it would not be out of place to men- 
tion the historical -background which has 
given rise to the powers of the Chief Justice. 
The High Courts were created by- Letters 
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Patent issued under the authority given to 
the King of England. The Delhi High Ccurt 
is a successor to the Punjab High Ccurt 
which in turn is a successor to the Lahore 
High Court, and consequently, the Letters 
Patent of the Lahore High Court is appli- 
cable to this High Court. Clause 6 of the 
Letters Patent authorised the Chief Jus ice 
of the High Court to appoint such clerks 
and other ministerial officers as may be 
found necessary for the, administration of 
justice; the said clause also allowed the Chief 
Justice to fix such reasonable salaries for 
such clerks and ministerial officers which the 
Lt. Governor of Punjab may approve. This 
power was given to the Chief Justice at the 
time of constituting the High Court. 


The provisions of Art. 229 of the Consti- 
tution, are a continuation with some mocifi- 
cations of the Chief Justices powers. 
Hence, the appointments have to be made 
by the Chief Justice and the conditions of 
service of such officials and officers have to 
be prescribed by the rules made by the 
Chief Justice. Those rules require the ap- 
proval of the Governor of the State. The 
application of the Constitution to the Delhi 
High Court is modified by S. 4 of the Delhi 
High Court Act, 1966. As far as Art. 229 
is concerned, instead of ‘Governor of the 
State’ the ‘Administrator of the Union Terri- 
tory of Delh? has to be referred to, and as 
far as ‘State Public Service Commission’ is 
concerned, ‘Union Public Service Commis- 
sion’ has to be referred to. The adminis ra- 
tive expenses of the High Court are referzble 
to the Consolidated Fund of India and 
Legislature of the State in Art. 229 (2) is 
Parliament itself. Thus, in substance, the 
powers of the Chief Justice contained in the 
Letters Patent of the Lahore: High Ccurt 
are continued by Art. 229 as modified in its 
application to this High Court. The powers 
of the Chief Justice are, therefore, twofold. 
He can with the approval of the Adminis-ra- 


tor of the Union Territory of Delhi create 
posts, fix pay scales of salaries for those 
posts, but more important, he can sect: 


persons to fill those posts. The method of 
selection is left entirely. to the Chief Justice, 
but has to be exercised, we fancy, on ‘the 
lines we have analysed above. 


15. Learned counsel for ‘the petiticner 
had referred us to Chap. 9-A of the Raules 


and Orders of the Punjab High Court Vo. V- 


(as extended to this Court) to contend that 
the appointment of the respondent had to 
be the subject matter of a decision by the 
Court itself because certain matters have to 
be decided by the Judges as opposed to the 
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Chief Justice. One of the questions to be 
decided by the Full Court at a meeting is 
the promotion of Subordinate Judges and 
District and Sessions Judges or where it is 
proposed to pass over an Officer; all matters 
involving questions of principle and policy. 
We do not think that these matters at all 
interfere with the powers of the Chief Jus- 
tice specifically granted under Art. 229 of 
the Constitution. A post in the High Court 
is not promotion post, but an ex-cadre post. 
In any case, the respendent was working as 
Registrar (Vigilance) in this Court and we 
do not think that this question really arises 
or could arise even if the respondent was 
working as Additional District and Sessions 
Judge. 

16. One other question which has been 
urged by the respondent may also be men- 
tioned here. It has been urged that the 
petition has been inordinately delayed be- 
cause it has been filed about an year after 
the respondent took over his appointment. 
We agree that the petition is delayed and 
we might have dismissed the same on this 
ground also. We have already observed in 
the beginning of the judgment that the peti- 
tion can be dismissed on the short grounds 
set out there. However, if the respondents 
appointment was contrary to the Constitution 
and we could have granted a writ of quo 
warranto, delay would not have stood in 
our way.’ If the appointment had been un- 
constitutional, then delay of the. petition 
would not make the appointment valid. So, 
in a sense the petition has to fail on tbe 
ground that the conditions for issuing a 
writ of quo warranto are not made out in 
this case. The rest of the points have been 
analysed by us for the reasons we have 
already set out. 

17. We accordingly dismissed the petition 
in limine. 

Petition dismissed. 
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RAJINDER SACHAR AND 
= SULTAN SINGH, JJ. 
` Manphul Singh Sharma, Appellant v. Mst. 
Ahmedi Begum and others, Respondents. 
E. F. A. (OS) Nos. 7 of 1971 and 9 of 
1972, D/- 31-7-1981.* l 
(A) Delhi Rent Control Act (59 of 1958), 
Ss. 16, 17, 18 — Lease deeds in favour of 


*Against judgment of P. N. Khanna, J . in 
I. A. Nos. 1341 of 1968 and 15 of 1967, 
D/- 17-8-1971. 
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tenant ‘A’ giving power to him to have sub- 
tenants —- Tenant ‘A’ subletting premises to 
‘C and ‘D’ — Tenant ‘A’ subsequently sub- 
letting entire premises to ‘B’ empowering 
him fo create further tenancies — Delega- 
tion by tenant ‘A’ to sub-tenant ‘B’ to sub- 
let further is not warranted by law and il- 
legal — Attornment by ‘C’. and ‘D’ under 
sub-fenant ‘P’ cannot be lawful and ‘C’ and 
‘D cannot claim that they were lawful sub- 
- tenants under sub-ienant $ -—- However, 
attornment by ‘C and ‘D’ being not lawful, 
it would mot operate to determine by im- 
plied surrender cid sub-fenancy under ‘A’ 
— ‘ŒC and ‘D’ continue to be lawful sub- 
tenants under ‘A’.’ I. A. Nos. 1341 of 1968 
and 15 of 1967, D/- 17-8-1971 (Delhi), Re- 
versed. (T. P. Act (1882), S. 111 (6). i 
(Para 12) 
(B) Delhi Rent Control Act (59 of 1953), 
Ss. 17, 16, 57, 18 — Sub-tenants inducted 
with prior consent of landlady in writing 
before 1959 — Eviction of temant after com- 
mencement of 1958 Act — Sub-tenants can- 
not claim to be direct tenants of landlady 
without complying with S. 17 of 1958 Act. 
Section 16 of the 1958 Act places restric- 
tions on subletting.’ It provides that sub-tenant 
inducted in the premises without the consent 


of the landlord before. 9th June, 1952 shall 
be deemed to be lawful sub-tenant, as re- 
gards sub-tenant inducted after 9th June, 


1952 it provides that the sub-tenant induct- 
ed with the written consent of the landlord 
shall be the. lawful sub-tenant. It further 
provides that after the commencement of 
1958 Act i.e. 9th :Feb., 1959 the tenant was 
prohibited to-sublet the premises without 
the previous consent in writing of the land- 
lord. A further provision has been made in 
Sec. 17 of the 1958 Act requiring the tenant 
or the sub-tenant to serve notice regarding 
creation of the sub-tenancy. If the sub- 
tenancy has been ‘created after coming into 
force of the 1958 Act i.e. 9th Feb., 1959 
the notice of creation of sub-tenancy is re- 
quired to be served within one month from 
the date of subletting. Admittedly where 
the sub-tenancy was created before 9th Feb., 
1959, S. 17 (1) was not applicable. Sec- 
tion 17 (2) of 1958 Act provides giving of 
the notice of creation of sub-tenancy within 
six months from the date of commencement 
of the Act where the lawful subletting had 
taken place before the commencement of 
‘the Act i.e. 9th Feb., 1959. Section 18 of 
- the 1958 Act further provides -the circum- 
` §tances in which a sub-tenant on the deter- 
mination of the interest of the 
> comes a tenant directly ‘under the landlord, 
- Section 18 .(1)..of: the. 1958 Act. applies: to. the 
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tenant be- ` 


A. I.R. 
cases where the order of eviction is passed 
after coming into force of the 1958 Act 


i.e. 9th Feb., 1959 while sub-section (2) of 
S. 18 of the 1958 Act applies to those cases 
where the interest of the tenant had been 
determined before the commencement of the 
1958 Act i.e. 9th Feb., 1959. Under Sec- 
tion 18 (1) of 1958 Act a lawful sub-tenant 
becomes a tenant under the landlord after 
the passing of the order of eviction against 
the tenant and not against the sub-tenant 
only when a notice of sub-tenancy as re- 
quired under S. 17 of the 1958 Act had been 
served. In order to get benefit of S. 18 of 
the 1958 Act a sub-tenant covered by the 
provisions of sub-section (1) or sub-sec. (2) 
of S. 17 must give notice in the prescribed 
manner and within the permitted period. 
(Para 13) 


Where the sub-tenants “C” and “D” were 
inducted by A, the tenant, with the previous 
consent in writing of the landlady before 
commencement of 1958 Act but no notice 
of creation of sub-tenancy was given to the 
landlady and decree of eviction was passed 
against “A” after the commencement of the 
1958 Act, sub-tenants could not claim them- 
Selves to be direct tenants under landlady 
under S. 18 as they did not comply with 
Sec. 17 of the 1958 Act. Case law discussed. 

. (Para 13) 
Cases Referred: Chronological Paras 


AIR 1979 SC.1745: (1979) 4 SCC 214 13 
ILR (1974) 1 Delhi 45: 1974 Rajdhani LR 


39. > 13 
1969 Rent CR 165: 1969 Ren CJ 312 (Delhi) 
13 


AIR 1967 SC 1853 :(1968) 1 SCJ 456 13 
AIR 1965 Andh Pra 167:(1964) 2 Andh 

WR 304 12 
AIR 1953 Mad 399 : (1952) 2 Mad LJ 34 12 


' G. S. Vohra with Ajit Singh and M. S. 
Vohra, for Appellant; S. N, Marwaha, Sr. 
Advocate with Ashok K. Marwaha and 
Vijay Kishan, for Respondents. 


SULTAN SINGH, J.:— Smt. Ahmedi 
Begum is the owner of the property known 
as ‘Dharampur Lodge’ situated near Clock 
Tower, Subzi Mandi, Delhi. Sardar Sardul 
Singh Caveeshar in terms of the registered 
lease deed executed on 12th Apr., 1948 was 
inducted asa tenant inthe said property for 
five years on a monthly rent of -Rs. 1,000/-. 
On 3rd Apr., 1953 another lease deed was 
executed between the aforesaid parties for a 
further period of five years. The tenant was 
in arrears of rent and he failed to pay the 


‘same in spite of a notice’ of demand dated 


3rd June, 1957... His tenancy was also 


ter- 
minäted by.the said; notice. 4 
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2. On 28th Aug., 1957 Smt. Ahmedi 
Begum filed a suit for eviction and recovery 
against the said tenant. On 31st Aug., 1259 
the Subordinate Judge, I Class, Delhi passed 
a decree for ejectment: and recovery of 
Rs. 32,554-4/-. The decree-holder took out 
execution in the Court of the Subordirate 
Judge which was transferred to this Court 
under the Delhi High Court Act, 1966. 


3. Under the terms of the two lease deeds 
between the aforesaid parties, the terant 
Sardar Sardul Singh Caveeshar was auth- 
orised to sublet the whole or part of the 
property. He accordingly ‘sublet various 
portions of the said property to numerous 
persons. He also sublet a portion of the 
said property to Manphool Singh Sharma, 
(appellant in E. F. A. (OS) No. 7 of 1871) 
in Apr., 1948 on a monthly rent of Rs. 25/- 
and another portion to Yog Raj Goswami, 
(appellant in E. F. A. (OS) No. 9 of 1972) 
in Aug., 1955 on a monthly rent of Rs. 25/-. 
On Ist Sept., 1956 the tenant sublet the entire 
property to Surinder Kumar Sharma by a 
registered lease deed. The sub-tenant Surin- 
der Kumar Sharma was further authorsed 
by the registered lease deed to sublet any 
portion of the said property. The tenant by 
letter dated 5th Dec., 1956 directed all the 
occupants-sub-tenants in the ‘property to at- 
torn to the sub-tenant Surinder Kumar 
Sharma. The appellants in these: two’ ap- 


peals accordingly attorned as sub-tenants 
under the sub-tenant Surinder Kumar 
Sharma. 


4. The appellants allege ‘that they sent 
separate notices regarding creation of sub- 
tenancy in their favour under S, 17 of the 
Delhi Rent Control Act, 1958  (hereinefter 
called the ‘1958 Act’). The appellants c_aim 
that they have been in occupation of -the 
premises in their possession as lawful sub- 
tenants and as the decree for ejectment was 
passed against the tenant on 31st Aug., 1959, 
they became direct tenants under the land- 
lady-decree-holder. Both the appellants ‘iled 
separate applications/objections in May, _968 
in the Execution Case No. 15 of 1967 plad- 
ing the said facts. They claim that they 
are not liable to be dispossessed in execu- 
tion of the ejectment decree and that hey 
have become tenants directly under the 
decree-holder. Their applications/objections 
were dismissed by the learned single, Judge 
by the two judgments dated 17th Aug., 1971 
and 21st Nov., 1972. These two -apreals 
have risen out of the said two judgments. 

5. In order to appreciate the contentions 
of the appellants it 


Manphul Singh v. Ahmedi.. Begum 


is _.mecessary tọ- give.. 
: some other, facts... As already stated, Surin; 
MAE a E pe ed e ar e a e ee ty ad aa * 


Delhi 89 


der Kumar Sharma was inducted as. a sub- 
tenant by the tenant S. Sardul Singh Cavee- 
shar with effect from ist Sep., 1956 and he 
was authorised to further. sublet any portion 
of the said property. On 8th Jan., 1968 the 
sub-tenant Surinder Kumar Sharma filed an 
application/objection (I, A. No. 1329 of 1968 
in Execution Case Na. 15 of 1967) seeking 
protection against dispossession in execution 
of the said ejectment decree on the ground 
that he was a lawful sub-tenant and on pass- 
ing of the decree of ejectment against the 
tenant he became a direct tenant of the en- 
tire property under the. decree-holder under 
Section 20 of the Delhi and Ajmer Rent 
Control Act, 1952 (hereinafter called the 
‘1952 Act’). His objections were decided by 
Jagjit Singh, J. on 23rd Feb., 1968. It was 
held that though the lease deeds in favour 
of Sardar Sardul Singh Caveeshar tenant 
did give power to him to have sub-tenants 
but such a sub-tenant was not empowered to 
create further tenancies. The learned Judge 
further held that Surinder Kumar Sharma 
was a lawful sub-tenant only with respect to 
that portion of the premises which was in 
his actual possession and that other occu- 
pants could not be regarded as lawful sub- 
tenants. It was therefore ordered that he be 
not dispossessed from the portion in his 
actual possession only. The appeal was 
filed against the said order dated 23rd Feb., 
1968 (E. F. A. (OS) No. 7 of 1968) which 
was dismissed by the Division Bench on 4th 
March, 1968. 

6. Various allegations made by the ap- 
pellants in these two appeals are denied by 
the decree-holder. The application/objection 
of Manphul Singh Sharma was decided by 
P. N. Khanna, J., on 17th Aug., 1971 out of 
which E. F. A. (OS) No. 7 of 1971 bas . 
arisen. The learned Judge held that Man- 
phul Singh Sharma was a sub-tenant under 
the sub-tenant Surinder Kumar Sharma and 
not under the tenant Sardar Sardu) Singh 
Caveeshar. The tenant Sardar Sardul Singh 
Caveeshar was not empowered to delegata 
the power to sublet to Surinder Kumar 
Sharma. In short, P. N. Khanna, J., agreed 
with the view expressed by Jagjit Singh, J. 
already referred to above. P. N. Khanna, J., 
further held that Manphool Singh Sharma 
by creation of new sub-tenancy under Surin- 
der Kumar Sharma surrendered his sub- 
tenancy under’ the tenant Sardar Sardul 
Singh Caveeshar and was therefore not a 
lawful sub-tenant. a 

7. The application/objection of Yog Raj 


-Goswami was decided by Dalip K.. Kapur, J. 


on 21st. Dec., 1972. out, of- which.’ E. F.A. 
(OS) .No...9 of 1972 has arisen. He held.that. 
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attornment by Yog Raj Goswami in favour 
of Surinder Kumar Sharma had the effect 
of -determining - his previous sub-tenancy 
under the tenant. S: Sardul ‘Singh Caveeshar 
and -converted ‘him into a sub-tenant of the 
sub-tenant.: He did not decide if Yog | Raj 
Goswami was in |, fact previously a sub- 


' tenant of Sardar Sardul Singh Caveeshat. 


8 The learned: counsel for the appellants 
in the two ss urges the following 
points : 


1. -The appellants were inducted as sub- 
_ tenants by Sardar Sardul Singh. Caveeshar, 

` tenant in the property. 

2. The tenant S. Sardul Singh Caveeshar 
lawfully sublet the property to Surinder 
Kumar Sharma - and therefore the appellants 
lawfully attorned as sub-tenants under Surin- 
der Kumar Sharma: 


” 3. The sub-tenancy under Surinder Kuman 
Sharma was created and” consequently the 
sub-tenancy under, S. Sardul Singh Cavee~ 
shar was impliedly surrendered and if it be 
held that Surinder Kumar Sharma had no 
power to’ induct sub-tenants, the appellants 
continue to be lawful sub-tenants under Sar- 
| dar Sardul Singh Caveeshar. 


4. That no notice under S. 17 of the 1958 
Act was: required to be served by the two 


appellants and they being lawful sub-tenants . - 


= having been inducted by the tenant Sardar 
Sardul Singh Caveeshar under the written 
authority conferred upon him by the two 
lease deeds they became tenants under -the 
decree-holder from the date of ejectment 
decree i.e., 3ist Aug., 1959. 


9. The first question for deteniinaton is: 
Whether the two appellants were inducted as 
sub-tenants by the tenant Sardar Sardul Singh 
Caveeshar? It is ‘not disputed that `Smt. 


Ahmedi Begum, -décree-holder and S., Sardul. 


Singh Caveeshar, tenant executed the two lease 
deeds dated 12th Apr.,-1948 and 3rd Apr., 
1953 under which the tenant was authorised to 
sublet the whole or part of the said property. 
Learned counsel for the parties have taken 
us through the evidence on record, Ram Roop 
Aneja is the general attorney of Sardar Sar- 
dul Singh Caveeshar. He besides proving 
various documents;says that Shri Manphool 
Singh Sharma was living in a portion of 
Dharampur Lodge that he used to ‘realise rent 
at Rs. 25/- per month and. issue receipt for 


the rent recovered as general attorney of- 


S. Sardul Singh Caveeshar. B-1 and B-2 are 
the receipts issued in favour’ of Manphool 
‘Singh Sharma bearing the, signatures of 
general’ attorney, ' Ram Roop Aneja. He 
further” says that |Manphool Singh Sharma 


t 
t 


; 
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was given a letter to attorn to Surinder 
Kumar Sharma. who was inducted as a sub- 
tenant by S.-Sardul Singh Caveeshar. . Simi- 


larly he further says that Yog Raj Goswami 


was inducted as a sub-tenant in the year 
1956 in a portion of the said property under 
the direction of S. Sardul Singh Caveeshar, 
that Yog Raj Goswami used to livé there, 
Ex. A-2 is the certified copy. of the lease 
deed entered into by Surinder Kumar Sharma 
with S. Sardul Singh Caveeshar. Ex. A-3 is- 
the copy-of the letter written by the witness 


-to Yog Raj Goswami directing him fo pay 
_ rent in future to Surinder Kumar Sharma. 


This witness further says that Surinder Kumar 
Sharma’s sister is married to Yog Raj 
Goswami, appellant and that Major Kishan 
Singh brother of Surinder Kumar Sharma 
was adopted by S, Sardul Singh Caveeshar. 
He further says that Manphool Singh Sharma 
is the maternal uncle, of Surinder Kumar 
Sharma. Ishwar Dass Joshi. A. W. 4 Raja 
Ram Bakshi-A. W. 5 witnesses on. behalf of 
the appellants say that Yog Raj Goswami 
took up residence in ‘Dharampur Lodge’ in 
1956 as tenant at Rs. 25/- per. month. Surin- 
der Kumar Sharma, another witness who was 
inducted as a sub-tenant of the tenant 
S. Sardul Singh Cayeeshar says that Ram, 
Roop Aneja was the general attorney of ~ 
S. Sardul Singh Caveeshar and -proves the 
power of attorneys Ex. B. W. 2/1 and 
B. W. 2/2. He further says that rent receipts 
were issued. to Manphool Singh Sharma and 
Yog Raj Goswami. He also says that both 
the appellants attorned to him after he was 
inducted as a lawful tenant by the tenant 
Sardar ‘Sardul Singh Caveeshar, Manphool 
Singh Sharma, appellant as B. W. 2 says that 
the premises were sublet to him in Apr., 1948 
at Rs. 25/- per month, that there were more 
than 100 tenants in the said property, that 
the tenant let out fhe entire property to 
Surinder Kumar Sharma in 1956 and accords 
ing to the directions He attorned as sub- 
tenant under Surinder Kumar Sharma. Simi- 
larly Yog Raj Goswami as a witness states 
that he has been residing as a tenant since 
1956 at Rs. 25/- per month under 
S. Sardul Singh Caveeshar that he attorned to 
Surinder Kumar Sharma. The appellants 


-have also produced on record a certified copy 


of the entry of the birth register maintained 
by local authorities showing the birth of a 
daughter of Yog Raj Goswami in Dharampur 


Lodge on Sth Noy., 1956. 


10. As, against the evidence of the appel- 
lants, the decree-holder did not produce any 
evidence. to rebut the various facts deposed 
by the appellants and their witnesses. It is 


. not dapure that there have been various sub- 
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tenants under the tenant S. Sardul Siagh 
Caveeshar in the property. The appellants 
are admittedly related to the tenant S. Sardul 
Singh Caveeshar. It therefore appears that 
when the tenant inducted. various persons in 
the property he also inducted the two appel- 
lants as sub-tenants in different portions of 
Dharampur Lodge, Subzi Mandi, Delhi om a 
monthly rent of Rs. 25/- each. The tenent, 
as already stated, was authorised to sub-let 


the whole or portion of the said propecty. - 


It therefore, appears that the two appellants 
were lawfully inducted as sub-tenants uncer 
the power conferred upon the tenant by vir- 
tue of the two registered lease deeds dated 
12-4-1948 and Aprl. 3, 1953, 


11. The next question is: Whether the ap- 
pellants who attorned to the sub-tenant 
Surinder Kumar Sharma, are sub-tenanis ? 
Under the two registered lease deeds dated 
12th Aprl., 1948 and 3rd Aprl., 1953 betwzen 
the decree-holder and the tenant S. Sardul 
Singh Caveeshar he was authorised to sublet 
the property in whole or part but he was not 
authorised to delegate this power to anybcdy 
else. The tenant S. Sardul Singh Caveeshar 
sublet the whole property on ist Sept., 1256 
to Surinder Kumar Sharma and authorised 
him to sublet any portion of the said gpro- 
perty. This delegation by the tenant to 5u- 
rinder Kumar Sharma to sublet further is not 
warranted by law andis illegal. It therefore 
appears that the attornment by the two ap- 
pellants under Surinder Kumar Sharma, sab- 
tenant was not lawful and therefore the zwo 
appellants cannot claim that they were lavful 
sub-tenants under Surinder Kumar Sharma. 


12. The next question therefore arises that 
if the sub-tenancy under Surinder Kumar 
Sharma was not lawful what is its effect? 
As already held the two appellants were law- 
ful sub-tenants under S. Sardul Singh Caree- 
shar, when they attorned to Surrender Kumar 
Sharma their sub-tenancy under S. Sardul 
Singh Caveeshar was impliedly surrendered 
under S. 111 ( of the T. P. Act as held by 
the learned single Judge. It is well known 
that implied surrender occurs by creation of 
new relationships or by relinquishment of 
possession. It is however essential that for 
the new lease to operate as a surrender of the 
old one, the new lease must be operative. If 
the new lease is void or voidable or does not 
pass an interest according to the intention of 
the parties it does not operate as an implied 
surrender of the old lease. In M. Gopala- 
krishna Menon v. K. P. Vellakutty, AIR 1553 
Mad 399 it was held that where during the 
continuance of a lease the lessee accepts a 
new lease, there is an implied surrender by 
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law. But if the new lease is void the implied 
condition of surrender does not operate. In 
Gandavalla Munuswamy v. Marugu Munira- 
miah, AIR 1965 Andh Pra 167 it has been 
held that if a new lease which is ab initio 
void although granted during the currency of 
an old lease ‘cannot operate in law as an im- 
plied surrender of that lease. We are, there- 
fore, of the view that attornment of the ap- 
pellants as sub-tenants, which is not lawful, 
does not operate to determine by implied 
surrender the old sub-tenancy under S. Sardul 
Singh Caveeshar. In other words, the two 
appellants continue to be the lawful sub- 
tenants under S. Sardul Singh Caveeshar. We 
do not agree with the learned single Judge 
that the appellants ceased to be lawful sub- 
tenants under S. Sardul Singh Caveeshar by 
their attornment to the sub-tenant Surinder 
Kumar Sharma. 


13. The last question is whether the ap- 
pellants are entitled to be protected against 
eviction in execution of the ejectment decree 
without the service of notice of creation of 
sub-tenancy required to be served under S. 17 
of the 1958 Act. It is not disputed that 
S. Sardul Singh Caveeshar was permitted in 
writing to sublet ‘the whole or part of the 
premises. He sublet the portions of the suit 
property to the appellants at the rate of 
Rs. 25/- per month. Thus the appellants were 
inducted as sub-tenants with the written con- 
sent of the landlady. The suit for eviction 
was filed on 28th Aug., 1957 and the decree 
for ejectment was passed on 31st Aug., 1959. 
The 1952 Act was in force when the suit was 
filed. But the 1958 Act had come into force 
when the decree for ejectment was passed. In 
both the Acts there is provision for the pro- 
tection of lawful sub-tenants. Under S. 13 
of the 1952 Act if a person had been induct- 
ed with the oral consent of the landlord 
prior to. the commencement of that Act i.e., 
before 9th June, 1952 he was deemed to be 
a lawful sub-tenant. If such a person was 
inducted as a sub-tenant with the written 
consent of the landlord after 9th June, 1952 
he was also deemed to be.a lawful sub-tenant. 
In other words if a person was inducted after 
9th June, 1952 without the written consent 
of the landlord he was not a lawful sub- 
tenant. In the present case both the appel- 
lants as already held. were inducted under 
the written consent of the landlady, S. 20 of 
the 1952 Act. reads as under :— 


“20. Sub-tenant to become tenant on de- 
termination of tenancy—- Where the interest 
of a tenant of any premises is determined for 
any reason, any. sub-tenant to- whom the 
whole or any part of such premises has been 
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lawfully sublet whether before or after the 
commencement of this Act; shall subject to 
the provisions of this Act, be deemed to be- 
come the tenant of the landlord. on the same 
terms and conditions on which he would 


have held from the tenant if the tenancy had © 


continued.” 
This section provides that if the interest of 
the tenant has been determined for any re- 
ason and the interest of a lawful sub-tenant 
has not been determined, the sub-tenant is 
deemed to become the tenant of the. landlord. 
Learned counsel for the appellants contends 
that the interest of a tenant is deemed to 
have been determined when a notice termi- 
nating the tenancy is issued by the landlady. 
In the present case tenancy was terminated 
by notice dated 3rd June, 1957. He there- 
fore submits that from 3rd June, 1957 i.e. 
after the termination of the tenancy the ap- 
pellants became tenants under the landlady. 
The Supreme Court in V. Dhanapal Chettiar 
v. Yesodai Ammal, (1979) 4 SCC 214: (AIR 
-1979 SC 1745) has held that giving of the 
notice under the T. P. Act, 1882 is a mere 
surplusage and does not entitle the landlord 
to evict the tenant. It has further been ob- 
served that in case of eviction under a Rent 
=~ Act the tenancy actually terminates on the 

passing of the order or decree for eviction. 
Thus, it seems that mere termination of 
tenancy by giving of a notice. of eviction does 
not determine the interest of the tenant in 
the premises. In Hiralal Vallabhram v. Sheth 
Kasturbhai Lalbhai, AIR 1967 SC 1853 which 
was a case under the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947 
containing the provision similar to the provi- 
sions of S. 20 of the 1952 Act and S. 18 (2) 
of the 1958 Act, it has been observed that the 
interest of a tenant comes to an end com- 
pletely after the tenancy of the contractual 
tenant has been determined by notice and the 
contractual tenant’ has been ordered to be 
rejected under the Rent Act on any of the 
grounds available therein. It was thus held 
by the Supreme Court that the interest of a 
tenant in the premises is determined when an 
order or decree for eviction is passed under 
the Rent Act. Thus, it must be held that be- 
fore the passing of the decree for ejectment 
of the tenant S, Sardul Singh Caveeshar, he 
continued to be a tenant and his interest in 
the premises was determined when the decree 
for ejectment was passed against him. This 
decree was passed on 31st Aug., 1959. On 
this date the Act 1952 stood repealed by Sec- 
tion 57 of the 1958 Act. This section reads 
as under : l 

“57. Repeal and Saving: (1) The Delhi 
and Ajmer Rent Control Act, 1952: (38. of 
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1952) in so far as it -is applicable . to the 
Union. Territory of Delhi, is hereby repealed, 

(2) Notwithstanding such repeal, all suits 
and other proceedings under the said Act 
pending, at, the commencement ‘of this Act, 
before any Court or other authority shall be 
continued and disposed of in accordance 
with the provision of the said Act, as if the 
said Act had-continued in force and this Act 
had not been passed: ` 


Provided that in any such suit or proceed- 
ing for the fixation of standard rent or for 
the eviction of a tenant from any premises 
to which Section 54 does not apply the Court 
or other authority shall have regard to the 


‘provisions of this Act: 


Provided further that the provisions for 
appeal under the said Act shall continue in 
force in respect of suit and proceeding dis- 
posed of thereunder.” 

Under this section the appeal and pending 
proceedings only were to be governed by the 
1952 Act. Sec. 16 of the 1958 Act places re- 
strictions on subletting. It provides that sub- 
tenant inducted in the premises without the 
consent of the landlord before 9th June, 1952 
shall be deemed to be lawful sub-tenant. As 
regards sub-tenant inducted after 9th June, 
1952. it provides that the sub-tenant inducted 
with the written consent of the landlord shail 
be the lawful sub-tenant. It further provides 
that after the commencement of 1958 Act i. €., 
9th Feb., 1959 the tenant was prohibited to 
sub-let the premises without the previous con- 
sent in writing of the landlord. In short sub- 
tenants inducted prior to 9th June, 1952 and 
the sub-tenants inducted after 9th June, 1952 
with tbe written consent of the landlord are 
lawful sub-tenants. A further provision. has 
been made in Section 17 of the 1958 Aci re- 
quiring the tenant or the sub-tenant to serve 
notice regarding creation of the sub-tenancy. 
If the sub-tenancy has been created after 
coming into force of the 1958 Act i.e, 9th 
Feb., 1959, the notice of creation of sub- 
tenancy is required to be served within one 
month from the date: of subletting. Admit- 
tedly the sub-tenancy in favour of the appel- 
lants was created before 9th Feb., 1959 and 
therefore S. 17 (1) is not applicable. Sec- 
tion 17 (2)-of 1958 Act provides giving of 
the notice of creation of sub-tenancy within 
six months from the date of commencement 
of the Act. where the lawful subletting. had 
taken. place before the commencement of the 


- Act i.e. 9th Feb., 1959. S. 17(3) of the 1958 


Act further provides that in case of a con- 
test whether the premises were lawfully sublet 
or not, the landlord or sub-tenant is required 
to file.:an--application before the Controilep 


' oË a ténant. 
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for the decision of the dispute.- As the. ap- 
pellants were inducted as sub-tenants prior to 
the coming into force of the 1958 Act, they 
were required to serve the notice under Sec- 
tion 17 (2) regarding the sub-tenancy in tneir 
favour within six months of the commence- 
ment of the Act i.e. up to 9th Aug., 1959. 
There is nothing on the record to show shat 
any such notice was ever served upon or sent 
to the landlady. 


Section 18 of the 1958 Act further. provides 
the circumstances in which a ‘sub-tenant on 
the determination of the interest of the 
tenant becomes a tenant directly under the 
landlord. Section 18 (1) of the 1958 Act ap- 
plies to the cases where the order of eviction 
is passed after coming into forée of the 1958 
Act i.e., 9th Feb., 1959 while sub-sec. (2 of 
S. 18 of the 1958 Act applies to those cases 
Where the interest of the tenant had been 
determined before the commencement of the 
1958 Act i.e. 9th Feb., 1959. As. the decree 
for eviction was not passed before 9th Feb., 
1959 Section 18 (2) of the 1958 Act is not 
applicable and the appellants cannot rely 
upon it to claim their tenancy under the Jand- 
lady. Section 18 (1) of the 1958 Act reads 
as under: 


“18. Sub-tenant to be tenant in ce-tain 
cases: (1) Where an order for eviction’ in 
respect of any premises is made under £. 14 
against a tenant but not against a sub-tenant 
referred to in S. 17 and a notice of the sub- 
tenancy has been given to the landlord, the 
sub-tenant shall with effect from the date of 
‘the order, be deemed to become a tenant 
holding directly under the landlord in respect 
of the premises in his occupation on the same 
terms and conditions on which the tenant 
would have held from the ee if the 
tenancy has continued”, 

Under this sub-section a lawful sub- tenant 
becomes a tenant under the landlady after the 
passing of the order of eviction against the 
tenant and not against the sub-tenant only 
when a notice of sub-tenancy as required 
under S. 17 of the 1958 Act had been served. 
Learned counsel for the appellants submits 
that as the appellant-sub-tenants were induct- 
ed with the written consent of the landlady no 
notice under S. 17 of the 1958 Act was re- 
quired to be served. In Roshan Lal v. Ehag- 
‘iwati Devi, 1969 Ren CR 165-this Court held 
that a sub-tenant in lawful occupation af the 
premises, on eviction of the tenant, does not 
become tenant automatically under S. 18 of 
the 1958 Act. It- was further observed that 
notice under S. 17 of the Act is necessary as 
a condition precedent for claiming. the status 
The matter was considered :by 
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the Division Bench in Murari Lal v. Abdul 
Ghaffar, ILR (1974) 1 Delhi 45 where it has 
been held that in order to get benefit of Sec- 
tion 18 of the 1958 Act a sub-tenant covered 
by the provisions of sub-sec. (1) or sub-sec- 
tion (2) of S. 17 must give notice in the pre- 
scribed manner and within the permitted 
period. It has further been observed that! 
even though the premises in occupation of a 
sub-tenant have been sublet to. him with the 
previous consent in writing of the landlord, 
unless the required notice under S. 17 is 
given. 


He cannot claim anes S. 18 of the Act 
that from the date of the order for eviction 
he should be deemed to be a tenant holding 
directly under the landlady. Thus, it is held 
that though the appellants were inducted with 
the previous consent in writing of the land- 
lady-decree-holder they cannot claim them- 
selves to be direct tenants under the landlady 
as they did not comply with the provisions 
of S. 17 of the 1958 Act. We, therefore, 
hold that the appellants do not acquire tha 
status of a tenant directly under the landlady- 
decree-holder and dismiss E. F. A. (OS) No.7 
of 1971 and E. F, A. (OS) No. Iof 1972 with 
no order as to costs. 





Apra dismissed. 
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F. A. O. (OS) No. 22 of 1976, Dj- 6-4- 
1981.* 


Arbitration Act (10 of 1940), S. 20 — Ap- 
plication to file an agreement in Court — 
Final decision on question of jurisdiction 
rests with law Courts and not with arbitrator. 

The arbitrator by his own finding cannof 
clothe himself with jurisdiction and in an ap- 
plication under S. 20 the Court has to see 
whether there is an arbitration agreement as 
between the parties and whether the dispute 
disclosed by the parties is covered by such 
arbitration agreement. It is trite that the 
arbitrator derives his power from the refer- 
ence which furnishes the source and prescribes 
the limit of his authority. He cannot enlarge 
the scope of the reference by construing the 
agreement in a particular manner. (1913-14) 
30 TLR 287, (1953) 2 All ER 1039, (1925) 1 
KB 745 and AIR 1958 Punj.340, Rel. on. 

(Paras 16, 21) 


* Against judgment of F. S.” Gill, J. D/- 


15-4-1976. 
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Cases Referred: Chronological Paras 

AIR 1980 Delhi 244 12, 14 

(1980) F. A. O. (OS) No. 26 of 1973, D/- 
12-3-1980 (Delhi) 12, 14 


(1980) F. A. O. (OS) No. 106 of 1980, ee 
31-10-1980 (Delhi) 

AIR 1976 SC 287: 

AIR 1975 Madh Pra 152 : 


(1976) 1 SCC 943 20 
1975 MPLI 68 


10 

ILR (1973) 2 Delhi 916 12 
AIR 1969 SC 488 : (1969} 2 SCA 209 16 
AIR 1967 Cal 372 12 
£1960) NZLR 503, Borough Stratford v. 
J. H. Ashman © 9 


AIR 1958 Punj 340 : 59 Pun LR 645 20 

(1953) 2 All ER 1039: (1954) 1 QB 8: 
(1953) 3 WLR 689, Christopher Brown 
Ltd. v. Genossenschaft Od6cesterreichischer 
Waldbesitzer Holzwirtschaftsbetriebe Re- 
gistrierte Genossenschaft Mit Beschrankter 
Haftung 19 

(1925) 1 KB 745: 133 LT 196 : 94 LJ a 
645 (CA), Smith v. Martin 

(1913-14) 30 TLR 287, May v. Mills S 

(1897) Hudson B. C. Vol. 2. 265 H. L., Mea- 
dows v. Kenworthy 8 


G. N. Aggarwal, for Appellant; H. S. Mac, 
for Respondents. | 


J. D. JAIN, J. :— This appeal arises out of 
order of the learned single Judge dated 15th 
Apr., 1976, whereby he held that only a 
couple of disputes between the. parties were 
referable to arbitration under Ci. 64 of the 
‘General Conditions of Contract Regulations 
and Instructions (for short General Condi- 
tions) while the rest of the disputes fell with- 
n “excepted matters” and as such beyond the 
scope of the arbitration. Thus, he has re- 
ferred only two disputes out of many for ad- 
judication to an arbitrator to be appointed 
by the respondent in accordance with the 
arbitration clause within two months from 
the date of the said order. 


2. The appellant-firm entered into a con- 
tract with the respondent-Union of India 
(Northern Railway) for execution of “earth 
work in left guide bund and approach bank 
of 2nd Yamuna Bridge etc.” vide Accepted 
Fender dated 17th/2Ist Nov., 1961 and 
followed up agreement No. 6/GAL dated 
22nd Aug., 1962. The work was commenced 
on 28th Nov., 1961 and was completed by 
20th Aug., 1962. Even measurements were 
taken by 24th Aug. -» 1962. However, certain 
disputes arose between the parties and the 
petitioner-appellant called upon the General 
Manager . (Northern Railway)-respondent 
No. 2 to appoint an arbitrator in terms of 
the General Conditions vide letter dated 27th 
Apr., 1966 (Ex. P-1) and some correspond- 
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ence ensued between the parties to which we 
shall presently advert and a counter-claim 
was made by the respondent against the peti- 
tioner-appellant. Since the respondent took 
up the stand that as most of the matters in 
dispute fell within the ambit of the term 
“excepted matters” as described in Cl. 63, 
the same could not be referred to arbitration. 
Under the circumstances, the petitioner-appel- 
lant moved an application under Ss. 8 and 20 
of the Arbitration Act (hereinafter referred to 
as the Act) with the prayer that the arbitra- 
tion agreement be directed to be filed in 
Court and the disputes between the parties be 
referred to the arbitrator to be appointed in 
terms of the reference clause. 


3. The principal controversy between the 
parties centres round the contention as to 
whether the disputes enumerated by the ap- 
pellant in his letter dated 27th Apr., 1966, 
Ex. P-1, as well as in legal notice dated 27th 
July, 1970, Ex. P-3, are covered by the ex- 
pression “excepted matters”. The submission 
made by the learned counsel for the appel- 
lant is twofold. In the first instance, he has 
made a valiant effort before us to bring home 
the point that notwithstanding the use of 
aforesaid expression in Cl. 63, the arbitration 
clause viz. Cl. 64 of the General Conditions 
is couched in very wide and comprehensive 
language so as to cover all kinds of disputes 
arising between the parties in relation to or 
concerning the contract in question especially 
when the term “excepted matters” has no- 
where been defined and there is no decision 
as such by the Railway Authorities on any of 
the disputes listed by the appellant. In order 
fo provide a perspective for proper apprecia- 
tion of the points raised, it would be neces- 
sary to set down the said clauses: 


“64 (1). Demand for arbitration— In the 
event of any dispute or difference between the 
parties hereto as to the construction or opera- 
tion of this contract, or the respective rights 
and liabilities of the parties, on any matter 
in question, dispute or difference on any ac- 
count, or as to the withholding by the Rail- 
way of any certificate to which the contrac- 
tor may claim to be entitled to or if the 
Railway fails to make a decision within a 
reasonable time, then and in any such case, 
but except in any of the excepted matters re- 
ferred to in Cl. 63 of these conditions the 
Contractor, after 90 days of his presenting 
his final claim on disputed matters, may de- 
mand in writing that the dispute or differ- 
ence be referred to arbitration. Such demand 
for arbitration shail specify the matters which 
are in question, dispute or difference, and 
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only such dispute or difference of which the 


demand has been made and no other, snail 


be referred to arbitration.” `. 7 
(emphasis supplz2d) 

4. No doubt the words of this clause are 
wide enough to encompass the disputes which 
have arisen between the parties but for cear 
exclusion of what has been termed as. “ex~ 
cepted matters”. from the purview of arbitra- 
tion. The words underlined above clearly 
underscore, the importance of “excepted 
matters” as referred to in Cl. 63. That takes 
us back to Cl. 63. 


“63. Matters finally determined by the 
Railway— All disputes and differences of any 
kind whatsoever arising out of or in connec- 
tion with the contract, whether during the 
progress of the works or after their comple- 
tion and whether before or after the dete-mi- 
nation of. the contract, shall be referred by 
the Contractor to the Railway and the Pail- 
way shall within a reasonable time after their 
presentation make and notify decisions there- 
on in writing. The ‘decisions, directions, 
classification, measurements, drawings an 
certificates with respect to any matters the 
decision of which is specially provided for 


by these or other special conditions, g¥ven 


ene meenen I a 


on behalf of the Railway, are matters which 
are referred to hereinafter as “Excepted 
Matters” and shall be final and binding upon 
the contractor and shall not be set aside on 


account of any informality, omission, celay 
or error in proceeding in or about the same 
or on any other ground or for any other re- 
ason and shall be without Appeal.” 


5. On a plain reading of this clause, it is 
- manifest that it is composed of two farts. 
Under its first part, all disputes and differences 
of any kind whatsoever have to be referred 
by the contractor to the Railway and the 
latter is supposed to decide and notify his 
decisions thereon in writing within a rezson~- 
able time. However, having regard to the 
phraseology of ifs second part, all such de- 
cisions are not binding and they can be chal- 
lenged before the arbitrator on demand for 
arbitration being made in terms of Cl. & (i) 
(supra). As the language of the second part 
of this clause goes, only those decis.ons, 
directions, classifications, measurements, draw- 
ings and certificates with respect to any 
matter the decision of which is specally 
provided for either in the General Condi-ions 
or in the Special Conditions of Contract. ete, 
have been called “excepted matters” and nave 
been excluded from the jurisdiction of the 


Mis. Jagan Nath Phool Chand y. Union of India 


1 


Delhi 95 


arbitrator.. Further, the second part of this 
clause clearly confers finality to such deci- 
sions and ‘the same cannot be called in ques- 
tion or set aside on any ground whatsoever, 
even no appeal is provided for against the 
same. Hence, the arbitration clause despite 
its being very widely worded and comprehen- 
sive enough to embrace all kinds of disputes 
which may arise between the parties out of 
or in relation to the contract in question does 
exclude “excepted matiers” and by no stretch ` 
of reasoning, the same can. be said to be 
covered by the arbitration clause. As a 
necessary corollary it would follow that the 
disputes falling within the ambit of “except- 
ed matters” are not referable to arbitration 
and even if the same are referred for any 
reason, say, oversight or inadvertence on the 
part of the parties etc. the arbitrator will not 
be vested with any jurisdiction to adjudicate 
upon the same. Needless to say that the 
jurisdiction of an arbitrator to hear and de- 
cide the disputes springs from and is circum- 
scribed by the agreement of arbitration itself 
and he cannot assume jurisdiction which 
does not vest in him thereunder. 


6. The proposition of law as enunciated 
in Halsbury’s Laws of England, 4th Edn. 
Vol. IV, in various paras, may be culled as 
under : 

Para 1209 


“Conclusiveness of a final certificate — Ex- 
cept in cases where there is an arbitration 
clause entitling an arbitrator to review the 
decisions of the architect as to the amount 
due or, as to whether the works are in ac- 
cordance with the contract, or where the 
architect is disqualified from certifying or 
where the certificate may otherwise be dis- 
pensed with, the final certificate will be con- 
CLUSIVE®: 35 ese Ae a a E Sey ee See 
Where the certificate has been given within 
the jurisdiction conferred on the architect or 
engineer it cannot be attacked on the ground 
that the certifier was mistaken or that the 
certificate is unreasonable.” 

Para 1215 


“In certain case, despite an arbitration 
clause, on the proper construction of the con- 
tract some decisions of a certifier will not be 
subject to review. Thus where matters left 


by the contract to the decision or determina- 
tion of the engineer were excepted from the 
arbitration clause, it was held that an engi- 
neer’s certificate of completion and satisfac- 
tion was binding.” (emphasis supplied) 


a see aes * 


Again in pata 1298, the learned author states: 


“Where the arbitration clause. excludes ceg: 
tain matters in express terms and leaves them 
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to the sole discretion of the architect, no 
arbitration can arise in respect of these 
matters except by agreement, and, in the ab- 
sence of an allegation of fraud, neither the 
Court nor the arbitrator has jurisdiction to 
review the determination of the architect as 
to those matters. 


On the other hand, where there is no ex- 


press restriction of the scope of the arbitra- 
tion clause, the jurisdiction of the arbitrator 
* does not apparently extend to review the cor- 
rectness of measurements and valuations 
where they are made conclusive between the 
parties, or conditions precedent to a -right 
payment.” 


7. The position has been further explained 
in para 1328 in the following words: 


“Whilst acting as a quasi-arbitrator the 
architect must act fairly. When he is certify- 
ing the architect is acting in an independent 
capacity, but in an administrative rather than 
a judicial capacity.” 

8. In re: Meadows & Kenworthy, (1897) 
Hudson BC Vol. 2, 265 H. L., the contract 
provided that disputes touching any matter or 
thing arising out of a contract “unless provid- 
edfor inthe foregoing clauses” should be re- 
ferred to arbitrator. The previous clause pro- 
vided that extra work should be measured and 
valued and certified for by the architect and 
the amount added to or deducted from the 
contract sum. The contractor was dissatis- 
fied with the architect’s valuation of the extras 
and sought to refer the matter to arbitra- 
tion. It was held that the dispute was one 
of the matters excepted from the arbitration 
clause. (See Hudson’s Building and Engineer- 
ing Contracts, 9th Edn., page 324). 


9, Similarly in Borough of Stratford v. 
I. H. Ashman Ltd., (1960) NZLR 503, the 
arbitration clause provided reference of all 
disputes and differences to arbitration “if not 
otherwise distinctly provided for by any of 
the foregoing conditions”. It was held that the 
final certificate was conclusive as to the suffi- 
ciency of the works. 


10. Only recently 2 Division Bench of this 
Court to which one of us (Sachar J.) was a 
party has taken the same view. (See F: A. O. 
(OS) No. 106/80 decided on 31st Oct., 1980). 
Reference may be also made with advantage 
to the Chief Administrator, Dandakaranya 
Project v. Prabartak Commercial Corporation 
Ltd., AIR 1975 Madh Pra 152, which deals 
with subject fairly’ exhaustively. Adverting 
to Cls. 13 (a) and 14 of the contract in’ the 
said case, the learned Judges observed (at 
p. 162): 7 Me Se 


= “On” thé proper ‘construction of thé con 
iO tract) the matters left tò the ‘decision of the- 
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Superintending Engineer under Cl. 13-A, were 
not subject to review, despite the arbitration 
clause, Cl. 14. The matters left by the con- 
tract to the decision or determination of the 
Superintending Engineer were expressly ex- 
cepted from the arbitration clause. The re- 
ference of the alleged dispute, when there 
was none, to the arbitrator under S. 20 of 
the Arbitration Act, was, therefore, clearly 
invalid.” 


11. We are in respectful agreement with 
the view expressed in these cases. Indeed the 
rationale behind the exclusion of certain de- 
cisions and measurements etc, made by the 
Engineer or the Railway from the arbitration 
clause and conferring finality and conclusive- 
ness on the same is clearly discernible. It is 
that in matters like these special skill and 
knowledge of technical nature is involved. 
Moreover, these measurements and classifica- 
tions etc. must be carried out while the work 
is still in progress or has been just completed 
so as to ensure authenticity and accuracy 
about the same. Surely, the primary evidence 
of the same may well be destroyed and may 
not survive ravages of time after the forces 
of nature have their unbridled play over a 
long period. That certainly explains why the 
decisions. of the Railway on certain matters 
have been kept out of the scrutiny by the 
arbitrator who may come into picture much 
after the disputes have arisen. 


12. The learned counsel for the appellant 
has placed reliance on M. A. Mistry v. Union 
of India, ILR (1973) 2 Delhi 916, Shalimar 
Paints Limited v. Om Parkash Singhania, 
AIR 1967 Cal 372 and two Bench decisions 
of this Court in Union of India v. M/s. 
Hazari Lal Sushil Kumar, F. A. O. (OS) 
No. 26/73, decided on 12th March, 1980 and 
Mrs. Sushila Seth v, State of Madhya Pra- 
desh, AIR 1980 Delhi 244. However, even a 
cursory glance through the same will leave 
no room for doubt that they are of no as- 
sistance to the appellant. Apart from the 
fact that all these cases are distinguishable on 
peculiar facts of each case, they hardly have 
any bearing on the point in issue. In M. A. 
Mistry’s case (supra), the learned Judge 
(T. P. 5. Chawla, J.) found that the warranty 
clause construction of which was involved in 
the whole controversy between the parties 
did not provide for a decision as envisaged 
in the main arbitration clause as no disputes 
were decided. Of course, the learned Judge 
rightly observed that: 


“From. the context in which the’ word 
occurs in that clause, it would seem’ that the 
decision contemplated is in réspect of “any 


` question, -dispute or difference”: -.'Thuse are. 
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the “events” which activate the clauss.:_ so, 
also the exception. If the exception were not 
made, the matter which is the subject pf the 
exception would be capable of reference to 
the arbitrator.” 

13. Hence, this authority far from help- 
ing the appellant supposts the view We are 
inclined to take. ~ 

14. In Calcutta case it was found by the 
learned Judge that the acbitration clause was 
very wide and no such exception in respect 
of any dispute was contained therein. As for 
Hazari Lals case (supra) it was observed by 


the. learned single Judge that the appellants 


had failed to show what were those “except- 
ed matters” which had teen provided specifi- 
cally in the Special Conditions of the Con- 
tract so as to ban a chim for arbitcation. 
Further their Lordships found that “there are 
no adjudicative facts placed on the zecord 
which can enable us to come to the conclu- 
sion whether all or any of the claims refer- 
red to arbitration are w-th regard to except- 
ed matters”. Mrs. Sushila Seth’s case (AIR 
1980 Delhi 244) (supra) too has no relevance 
to the case in hand and the only question 
there was as to whetter on the peculiar 
wording of Cl. 25, which was said to te the 


reference clause, it amounted to an agree~' 


ment of arbitration or not. hus the deci- 
sions.in all these cases tarn on their peculiar 
facts and circumstances and are of no avail 
to the appellant. 

15. To sum up, therefore, we are ef the 
firm “opinion that on a conjoint reading of 
Cis. 63 and 64 of the General Conditions, 
“excepted matters” as defined in Cl. & fall 
outside the domain: of the arbitrator’s jucisdic- 
tion because in respect af such matters there 
does not exist any -arbitrafion agreement. 


16. The next submission made by the 
learned counsel for the appellant is that the 
learned single Judge has strayed into grave 
error by assuming the jarisdiction to decide 
as to whether the various disputes raiszd by 
the appellant fell within the ambit of “except- 
ed matters”. According to him, havirg re- 
gard to the phraseology of Cl. 64 o€ the 
General Conditions of Contract which is of 
wide amplitude the arbitrator alone is vest- 
ed with the power’ to decide any controversy 
between the parties with regard to the con- 
struction or operation of the contract and as 
such the jurisdiction of -he Court to decide 
what matters fall within che domain of juris- 
diction of the arbitrator is impliedly, i not 
expressly, excluded. Adverting to Unien of 
India v. Salween Timber and -Construction 
Company, AIR 1969 SC 488, he has urged 
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that: if it is necessary to take recourse to the 
terms of the contract for the purpose of de- 


‘ ciding the matter in dispute it must be held 


that the matter is within the scope of arbitra- 
tion clause and the arbitrators have jurisdic- 
tion to decide that dispute. However, this 
argument is simply fallacious. The arbitra- 
tor by. his own finding cannot clothe him- 
self with jurisdiction and in an application 
under S, 20 of the Arbitration Act, the Court 
has to see whether there is an arbitration 


-agreement as between the parties and whe- 


ther the dispute disclosed by the parties is 
covered by such arbitration agreement. It is 
trite that the arbitrator derives his power 
from the reference which furnishes the source 
and prescribes the limit of his authority, He 
cannot enlarge the scope of the reference by 
construing the agreement in a particular 
manner. Says Russel in his book ‘On The 
Law of Arbitration’, 19th Edn. at page 99: 


“rt can hardly be within the arbitrator’s 
jurisdiction to decide whether or not a con- 
dition precedent to his jurisdiction has been 
fulfilled. It has indeed several times been 
said bluntly that an arbitrator has no power 
to decide his own jurisdiction ... ... ... «+ 


17. This legal proposition is couched 
almost in identical words in pata 577 of 
Halsbury’s Laws. of England, 4th Ben 
Vol. II. It is as under: 


“As an arbitrator (and subsequently any 
umpire) obtains his jurisdiction solely from 
the agreement for his appointment, it is never 
open to him to reject any part of that agree- 
ment, or to disregard any limitations placed 
on his authority, as, for example, a limitation 
on his right to appoint an umpire. Nor can 
he confer jurisdiction. upon himself by de- 
ciding in his own favour some preliminary 
point upon which his jurisdiction depends. 
Nevertheless he is entitled to consider the 
question whether or not he has jurisdiction 
to act in order to satisfy himself that it is 
worthwhile to proceed, and an award which 
expressly or impliedly refers to such.a find- 
ing is not thereby invalidated.” 

48. Similarly in May `v. Mills, (1913-14). 
30 TLR 287, it was observed by Coleridge, J. 
that : 


“ae ee ee it had always been held that no 
Court of limited jurisdiction could give itself 
jurisdiction by a wrong decision, collateral to 
the merits of the case as to facts upon which 
the limit to its jurisdiction depended ........” 

19. In Christopher Brown Ltd. v. Genos- 
senschaft Oesterreichischer Waldbesitzer Hol- 
zwittschaftsbertriebe Registrierte Genossens- 
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chaft Mit Beschrankter Haftung, (1953) 2 
All ER 1039,. Lord Devlin enunciated the 
same principle in the following words: 

“The arbitrators cannot determine their 
own jurisdiction. The question which has 
arisen is: What is the position if the dispute 
embraced not merely the question whether the 
contract was validly made or not, which 
would be in excess of the jurisdiction of the 
arbitrators- to determine, but also other 
questions which they could properly deter- 
mine? I think that the answer to that ques- 
tion becomes clear if one bears in mind the 
fundamental principles which govern the acts 
of arbitrators in these matters. 
that at the beginning of any arbitration one 
side or the-other may challenge the jurisdic- 


tion of the arbitrator. It is not the law that . 


arbitrators, if their jurisdiction is challenged 
or questioned, are ‘bound immediately . to 
cease to act, and to refuse to act, until their 
jurisdiction has been determined by some 
Court which has ‘power to determine it 
finally. Nor is it the law that they are bound 
to go on without investigating the merits of 
the challenge and determine the matter in 
dispute leaving the question of their jurisdic- 
tion to be held over: until it is determined by 
some Court which had power to determine 
it. They might then be merely wasting their 
time and everybody else’s. Whey are not 
obliged to take either of those courses. - Whey. 
are entitled to inquire into the merits of the 
issue whether they have jurisdiction or not, 
not for thé purpose of reaching any conclu- 
sion which will be binding on the parties, be- 


cause that they cannot do, but for the pur- . 


. pose of satisfying themselves, as a preliminary 
matter, whether they ought to go on with the 
arbitration or not. If it became abundantly 
clear to them that they had no jurisdiction 
as, for example, it would be if the submis- 


sion which was produced was not signed, op- 


not properly executed, or something of the 
. sort, then they might well decide not to pro- 
ceed with the hearing. They are entitled, in 
short, to make their own inquiries in order 
to determine their own course of action, but 
the result of that inquiry has no effect what- 
soever on the rights: of the parties. That is 
plain, I think, from the burden that is put on 
a plaintiff who is suing on an award. He is 
obliged to prove not only the making of the 
award but that the ‘arbitrators had jurisdic» 
tion to make the, award. The principle 
omnia praesumuntur. does not apply to pro- 
ceedings of arbitration tribunals or, indeed, 
to the proceedings of inferior tribunals. of 
any. sort. There is no presumption that 
merely because an award has been made that,” 
therefore, it is a valid award. It has to be 
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proved by the party who sues. on it that. it 
was made by the arbitrators within the terms 


of theiy authority, that is, with jurisdiction. 
Jurisdiction has to be proved affirmatively.” 


20. Reference in this context may be also 
made with advantage to Smith v. . Martin, 
(1925) 1. KB 745 and Prem Nath v. Union of 
India, AIR 1958 Punj 340, a Bench decision 
of Punjab High’ Court. Vulcan Insurance 
Company Limited v. Maharaj Singh, AIR 
1976 SC 287, on which reliance has been © 
placed by the appellant’s counsel is of no 
help to him. It simply says :— 


“ie. oe. if the difference which had arisen 


“between the parties was the one to which 


the arbitration clause in question applied then 
the application under S. 20 could not be. dis- 
missed on the ground that the claim would 
not ultimately succeed either on facts or in 
law. The matter was to be left for the deci- 
sion of the arbitrator.” , 


' 21. In a way it lends support to the view 
expressed by us above. Hence, the learfed 
single Judge was perfectly right in holding 
that the final decision on the question of 
jurisdiction rests with the law Court and not 
with the arbitrator. This contention, there- 
fore, is absolutely devoid of dny substance. 


22. Lastly, the learned counsel for the ap~ 
pellant made a feeble attempt to canvass 
that the expression “excepted matters” not 
having been defined in Cl. 63 of the General 
Conditions, it remains quite vague and in- 
definite. Hence, for all intents and purposes, 
it is rendered superfiuous. However, this: 
argument again ignores the words “the deci- 
sion of which is specially provided for by 
these os other special conditions” which are 
of vital importance and make it abundantly 
clear that a reference shall have to be made 
to certain conditions contained in the Genc- 
ral Conditions or in the special conditions at- 
taching to a particular contract which pro- 
vide for a decision by the Railway or by 
the Engineer on behalf of the Railway and 
bestow finality and binding nature on the 
game. So, the mere fact that excepted 
matters have not been separately catalogued 
is of no consequence and as shall be pre- 
sently seen certain conditions of the contract 
do provide for final decision by the Railway 
or its Engineer. We shall advert to the same’ 
at the appropriate stage while dealing with 


the various claims lodged by the appellant, 


one by one. 


23. Dispute No. 1— This dispute revolves» 
round non-refand of security deposit amount- 
ing to Rs. 33,000/- by the appellant. The con- 
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tention of the respondent-Union of India is 
that the security amount has already been re- 
funded. Evidently, this gives rise to a dizpute 
regarding the liability of respondent qua this 
amount and the learned single Judge has 
rightly held that it is clearly referable to 
arbitration, p 


Dispute No. 2— Payment for earthwork 
done in the left approach bank and guide 
bund has been calculated with the shrirkage 
allowance at 6%, whereas according tc the 
agreement the shrinkage allowance should 
have been only 4%. This has resulted in extra 
deduction of earth without any justification. 
(Vide letter dated 27th Apr., 1966, Ex. P-l, 
written by the appellant to the General 
Manager, Northern Railway) 


24. In reply dated 26th Aung., 1967, tc the 
aforesaid letter (Ex. P-1) of the appellani. the 
respondent took the stand that this was an 
“excepted matter” as envisaged in CL 63 
(supra). The learned single Judge has upheld 
` this contention and we think rightly so. 
Clause 45 of the General Conditions provides 
that “the measurements of the works whe- 
ther in progress or otherwise shall be taken 
by the Engineer after intimating, date and 
time on which “on account” or final measure- 
ments are to be made, to the Contractor who 
shall be present at the site and shall sign the 
results of the measurements to be reccrded 
in the official measurement book as an ac- 
knowledgment of his acceptance of the ac- 
curacy of the measurement. However, feiling 
the Contractor’s attendance the work may be 
measured up in his absence and such meazure- 
ments shall, notwithstanding such absenc:, be 
binding upon the Contractor whether or not 
he shall have signed the measurement took; 
provided always that any objection made by. 
him to any measurement shall be dulr in- 
vestigated ‘and considered in the manner set 
out below : 


Clause 45 


“(a). It shall be open to the Contractor to 
take specific objection to any reccrded 
measurement or classification on any ground 
within seven days of the date of such 
measurements, Any fre-measurements taken 
by the Engineer or the Engineer’s Repres:nta-~ 
tive in the presence of the Contractor er in 
his absence after due notice has been siven 
tohim in consequence of objection made 
by the Contractor shall be final and binding 
on the Contractor and no claim whatscever 
shall thereafter be entertained regarding the 
accuracy and classification of the meazure- 
ment,” 


(Emphasis (here underline) Supplied) 
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25. It-is thus manifest that this clause 
provides for settlement of a dispute be- 
tween the parties with regard to accuracy 
and classification of the measurement, in 
case any specific objection is raised by the 
Contractor to any recorded measurement or 
classification and it confers finality on the 
re-measurements taken by the Engineer in 
consequence of the objection made by the 
Contractor. Similarly Cl. 22 (5) attaches 
finality to the decision of the Engineer (sub- 
ject hdwever to appeal to the Chief Engi- 
neer). It opens with the words :— 

“If any ambiguity arises as to the mean- 
ing and intent of any portion of the specifi- 
cations and drawings or as to execution or 
quality of any work or material or as to the 
measurements of the works.” 


26. A combined reading of these two 
clauses leaves no room for doubt that the 
decision of the Engineer or the Chief Engi- 
neer in appeal, as the case may be, is final 
and binding upon the Contractor with re- 


spect to the above mentioned disputes, 


27. The question for consideration, there- 
fore, isas to whether the instant dispute falls 
within any of these categories. The sub- 
mission of the appellant’s counsel is that he 
is not disputing the accuracy of the measure- 
ments of the earth work done and he is 
simply challenging the percentage allowed 
for calculating shrinkage. According to the 
appellant, shrinkage „allowance should have 
been only 4% under the contract and not 
6% as calculated by the respondent. On 
the contrary, the learned counsel for the 
Union of India has urged that this dispute 
essentially centres round the ‘measurements 
and classification of soil inasmuch as shrink- 
age allowance has to be given keeping in 
view both these factors. In this context he 
has invited our attention to Cl. 17 of “Stand. 
dard Specifications” formulated by the re- 
spondent and printed in the form of a book- 
let which are ‘admittedly applicable to the 
contract in question; 

Clause 17 : 

“Allowance for settlement— Profiles for 
banks will be set out at every 100 feet to 
provide for wastage and settlement on the 
undermentioned scale :— 

In height of formation-allowance for settle- 
ment should be made as follows :— 
Bank made of rocky fl ... 3 per cent of 


the height. 
Bank made of sandy material... 
` 4 per cent of 
i the height. 
Bank made of fills with ... 8 per cent of 
considerable clay contents the height. 
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28; It further provides that the Engineer 
will decide on what scale allowance for set- 
tlement shall be set out and shall be at liberty 
_to vary the same during the progress of the 
work to suit the material met with in the 
borrow-pits. : 


29. It is thus crystal clear that the deci- 


sion has to be taken by the Engineer on the 
spot after taking into consideration all rels 
evant facts and while determining the quan- 
‘tum of settlement allowance, he has to take 
into account classification of the soil. In tha 
instant case there is, really speaking no doubt 
as regards the measurements of earth. work 
done in the bank and guide bund and the 
controversy between the parties clearly cen 
tres round the percentage of shrinkage | al- 
lowance. According to counsel for the ap- 
pellant it could have been either 4% of the 
height or 8% of the height. but strangely 
enough the Engineer chose to make an al- 
lowance at 6% giving rise to a dispute refer- 


able to the arbitrator. However, we do not 


find any merit in this contention. It is for 
the simple reason that settlement allowance 
primarily. depends upon classification of the 
soil and it is precisely for the Engineer to 
determine the same. The earth work was 


completed as far back as 1966, and it is_- 


almost impossible for the arbitrator to adju- 
dicate upon a dispute like this after lapse of 
nearly 15 years. Indeed that explains why 
finality has been given to the decision of the 
Engineer with regard to matters like measure- 
ments, classification; and quality of work etc. 
So, we are in agreement with ‘the learned 
single Judge that this dispute falls within the 
purview of “excepted matters” ‘and conse- 
- quently it is beyond the scope of reference. 


Surely, it was open’ to the appellant to chal- 


lenge the measurement/classification of the 
soil in accordance with the above mentioned 
Cis. 45 and 22 and ‘if he has failed to do so, 
he has to blame himself and none else. 


‘Dispute No. 3—; Work was carried out - 


according to-the profiles and levels given by 
the Railway Administration, but the quan- 
tities paid to us are much less than recorded 
in the MBs: approxithate quantity of earth 
work less paid is about 10 lakhs cft. and the 
_. amount involved about Rs. 40,000.00. 


30. The learned counsel for .the -appel 
lant stressed that this claim does not call for 
any fresh measurements and his grievance 
simply is that he has been paid much less 
than the quantities. recorded ‘in the measure- 
ment book of the respondent. If that be so, 
it is not intelligible ‘iow it:can be termed as 
an “excepted matter”. Surely, the Depart- 
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ment cannot arbitrarily choose to pay for 
less quantity than that recorded. In case 
they have any sound reason for doing so, it 
will be certainly open to the arbitrator to 
look into the. same and adjudicate upon the 
dispute. We do not with respect agree with 
the finding of the learned single Judge that it 
is an “excepted matter”, 


Dispute No. 4— According to the specifi- 


“eations, the appellant had to fill the voids 


with smaller size stones and spawis. The 
percentage of spawls used in the stone work 
is about 9% and the quantity of spawls so 
used is approximately about 2.25 lakhs cft | 
Ehe appellant should have been paid - extra 
for using spawls as the same involved exira 
labour but the appellant has not been paid - 
extra on this account, 


31. The Department described this item 
as an “excepted matter” in its letter dated 
26th Aug., 1967, Ext. R4. However, they- 
have not indicated how it is so. The learn- 
ed counsel for the respondent has urged 
that essentially it is a matter of measure- 
ment with regard to the quantity of spawls 
used. However, we find that the appellant 
is not apparently challenging the quantity of 
spawls used and recorded in the measure- 
ment book. Surely if the dispute centres 


` round the percentage or the quantity of the 


spawls used in the stone work, it would be 
an “excepted matter”, but if the claim mere- 
ly is that he has not been paid extra for the: 
spawls used, the matter can be examined by ` 
the arbitrator. Whe learned counsel for the 
appellant has stated at the Bar that he does 
not challenge the quantities recorded in the 
measurement books with regard to the same 
and the only controversy is about non-pay- 


- ment for extra labour involved in using 


spawls. In this view of the matter, there- 
fore,. this will not be an “excepted matter”. 


‘Dispute No. 5— There was delay in the 
tender due to 


lants disposal was very much reduced. ,The 
result was that the appellant had to con- 
struct pile bridge twice with a view to faci- 
litating the ‘construction of the work, This 
has resulted in extra expenditure of Rupees — 


' 65,000.00 and the appellant claims the same 


from the N. R. Administration. 


Dispute No. 6— If the work ‘had been. 
awarded to the -appellant earlier, the neces- 
sity of constructing the pile bridge would 
not have .arisen even once and the appellant - 
would not have been forced to instal the 
pile bridge at all. The appellant has suffer- 
ed a loss of Rs. 1,00,000/- (one lakh) on the 


-- 
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construction of the pile bridge and the ap- 
pellant claims the same from the N. R 
Administration. 


Dispute No. 7— The work was stcpped 
by the cultivators. who had cultivated -rops 
in the Nazul land between the river Yamuna 
and the marginal bund. Yhe work remzined 
suspended for a week and the appellan- had 
suffered a loss of Rs. 50,000.00 on our leboun 
and establishment. The work was stopped 
by the cultivators. as the land had not been 
acquired by the N. R. Administration. 

32, Claims embodied in disputes 5 end 6 
stem from the alleged delay on the pert of 
the respondent in accepting the tender and 

consequent delay in commencing the work. 
` Jt is contended that as an inevitable conses 
quence of delay, the appellant had to con 
struct pile bridge twice with a view to faci- 
litate the completion of the work in time. 
However, the necessity for constructing the 
pile bridge would not have arisen even onca 
had the vacant site been provided to the ap- 
pellant in time. As for dispute No. 7, the 
contention is that the appellant was preclud- 
ed from executing the work by’ the cultiva- 
tors who, had cultivated crops in the Nazul 
land between river Yamuna and the nargi- 
nal bund. Whe stand taken by the respon» 
dent-Union of India is that all these disputes 
are “excepted matters” inasmuch as decision 
thereof has been provided for in the condi- 
tions of contract. Moreover, it is. urged 
that no claim for damages on the ground of 
delay is even tenable. Reliance in this con- 
text has been placed on Cl. 17 (3) of the 
General Conditions which runs as follows: 
Cl. 17 (3) 


“Extension of time on Railway Account — 
In the event of any failure or delay ty the 
Railway to hand over to the Contractor pos» 
session of the land necessary for the execu- 
tion of the works or to give the necessary 
notice to commence the works or to provide 
the necessary drawings or instruction: op 
any other delay caused by the Railway due 
to any other cause whatsoéver, then such 
failure or delay shall in no way affect op 
vitiate the contract or alter the chacactep 
thereof or entitle the Contractor to damages 
or compensation therefor but in any such 
case, the Railway may grant such extension 
or extensions of the completion date as may 
be considered reasonable.” 


33. On a plain reading, it is manifes: that 
the aforesaid sub-clause simply confers dis- 
cretion on the Railway to grant such exten- 
sion or extensions of the completion da‘e, as 
may be reasonable. So, if at all the deci- 
sion of the Railway in this respect may be 
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binding. As for the claim for damages re- 
sulting from the alleged delay, it is evident- 
ly for the arbitrator io adjudicate upon it on 
a proper construction of the aforesaid clause. 
It is not for thé Court to find ass to whe- > 
ther the claim for damages is sustainable or 
not on the language of the aforesaid sub- 
clause. Hence, with respect we do not find 
ourselves in agreement with the view of the 
learned single Judge. 


Dispute No. 8— Whe appellant had used 
quarry chips on the slopes of the bank for 
which no payment has been made to the 
appellant even as earth work. The appellant 
is entitled for payment either for earth work 
or for stone quarry chips and the payment 
amounts to Rs. 60,000.00. In this connec- 
tion, it is submitied that as per instructions 
the appellant had provided stone ballast on 
the slopes of the bank instead of filling the 
bank with debris and the appellant is entitl- - 
ed for extra payment on that account, 


34. This dispute too has been held by 
the learned single Judge to be amply cover- 
ed by Cls. 22 (5) and 45 of the General Con- 
ditions on the ground that the claim prefer- 
red relates to measurements and specifica- 
tions of the works, but we are not persuad- 
ed to accept the reasoning of the learned 
single Judge. - It is for the simple reason 
that the grievance of the appellant appears 
to be that he has not been paid either for 
earth work or for stone quarry chips 
although he had used quarry chips on the 
slopes of the banks as per instructions. 
The claim evidently does not spring from 
short payment because of controversy re- 
garding measurements etc.; it is grounded 
on non-payment for certain work allegedly 
done by the appellant- There appears to be 
no challenge to the measurement of the 
work done as such. So, both the above- ` 
mentioned clauses are not attracted in terms 
to the. instant dispute, 


Dispute No. 9— The appellant had to 
bring earth-work from outside the apron for 
guide bank and the appellant should be paid 
for the extra lead involved. 


35. This dispute too has been held to be 
an “excepted mater” because it relates to 
extra work involved in executing ‘the con- 
tract which in term involves measurements. 
However, we with respect do not agree with 
this interpretation of the claim. As explain- 
ed by the learned counsel for the appellant, 
the earth was to be dumped at site after it 
had been excavated from places called 
‘borrow-areas’ beyond the distance envisaged 
in the contract. This involved horizontal, © 
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movement of the loose earth over a longer 
distance which is styled as ‘extra lead’. It is 
not the contention of the appellant that the 
measurements recorded in the measurement 
books are incorrect. He simply states that 
his claim for extra lead has been altogether 
ignored. So, it is for the arbitrator to 
decide whether this is so or” not. 
ly the respondent has not even spelt out 
what the real nature of the ` dispute ‘is, 
Hence, this dispute cannot be treated as an 
“excepted matter”. 


36. As a result, we allow this appeal and 
direct that in addition to the matters already 
referred to arbitration by the learned single 
Judge, the disputes 3 to 9 be also referred 
to the arbitrator for adjudication. The re- 
` spondent is, however, given three months’ 
time from today to appoint.the arbitrator in 
accordance with the reference clause. 


Appeal allowed. 


— 
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SULTAN SINGH, J. ; 


Smt. Kamal Bhandari, Petitioner v, Brig. 
Shamsher Singh Malhotra, Respondent. 
C. R. No. 662 of 1979, Dj- 14-9-1981.% 


(A) Delhi Rent Control Act (59 of 1958), 
S. 25-B and Sch. I — Eviction application 
— Service of summons on tenant by both 
specified modes — Effect — Tenant’s appli- 
cation seeking leave to defend — Limitation 
— Commencement of. — 


When the statute provides that Jeave to 
defend application for eviction is to be filed 
when the summons is duly served in either 
of the two ways i.e., in ordinary way or by 
fegistered post as prescribed in S. 25-B, the 
first service is not wiped out by the second 
service. Therefore, if a tenant was served 
by two modes and summons was duly serv- 
ed by both modes the period of fifteen days 
for filing application for leave to defend will 


commence from the date on which he was- 


first served. (1980) 18 Delhi LY 255, Dist. 


| (Para 2) 


(®) Delhi Rent Control! Act (59 of 1958), 
S. 25-B, Sch. II — Tenant’s application 
seeking leave to defend eviction application, 
made after expiry of period of limitation of 


15 days. prescribed by Sch, HIE — Section 5 


of Limitation Act would not be applicable 
to extend that specified period. (Limitation 


*Against order of Smt. Kanwal Inder, Addl. 
Rent Controller, Delhi, D/- 13-8-1979. 
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Kamal v. Shamsher Singh 


Strange- — 


ALR 

Act (1963), S. 5). (1980) 17 Delhi LT 446, 
Followed. (Para 3) 
Cases Referred: Chronological Paras 
E 17 Delbi LT 446:1980 Rajdhani LR, 
3 

go 18 Delhi LT 255: (1980) 2 Rent LR 
79 4 


M. S. Sahni, for Petitioner; R. K. Makhija 
with Alakh Kumar, for Respondent. 


ORDER :— The respondent-landlord on 
15th March, .1979 filed an application seeking _ 
eviction of the petitioner-tenant under Sec- | 
tion 14 (1) (e) read with S. 25-B of the Delhi 
Rent Control Act, 1958. Summons were 
ordered to be issued in the ordinary manner 
as well as by Registered A. D. post. Ac- 
cordingly the same were issued in the form 
prescribed i.e. Third Schedule to the Act. 
Ordinary summons was served on 25th 
March, 1979. The ace endorsed on the 
back of the summons, “received with copy. 
Signed Mrs. Bhandari, 25-3-1979”. The re- 
gistered cover containing the summons was 
sent by the Additional Controller on 3ist 
March, 1979 and was served upon the peti- 
tioner-tenant on 2nd Apr., 1979. 


Z. The petitioner-tenant on 13th April, 
1979 filed an application under S. 25-B of 
the Act seeking leave to defend the eviction 
application together with an application 
under Sec. 5 of the Limitation Act for con- — 
donation of delay. He stated that he was 
served with the summons on 25th March, 
1979 by ordinary process and by Registered 
A. D. on 2nd April, 1979. The Additional 
Rent Controller dismissed the application 
for leave to defend on the ground that it 
was barred by time and passed an order of 
eviction. The tenant has filed this revision. 
Jt is not disputed that the petitioner-tenant 
was duly served by both the processes i. e. by 
ordinary process as well as registered post 
on 25th Mar., 1979 and 2nd Apr., 1979 re~ 
spectively. The dispute is, from which date 
the period of 15 days will commence for 
filing the application for leave to defend. 
The form prescribed in Third Schedule re- 
quires the tenant to appear within 15 days 
from the service thereof and obtain the 
leave to contest the eviction application. 
Section 25-B prescribes the mode (modes (?)) 
of service of eviction application on the tenant. 
The first mode is by ordinary process. The 
second mode prescribed is by registered 
acknowledgment due post and the third is 
by publication in newspaper. Section 25-B 
(4) of the Act reads as under: 

“S, 25-B (4): The tenant on whom the 
summons is duly served (whether in the 
ordinary way or by registered pasy in the 
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form specified in the Third Schedule shall 
not contest the prayer for eviction from the 
premises unless he files an affidavit stating 
the grounds on which he seeks to contest 
the application for eviction and obtains leave 
from the Controller as hereinafter provided; 
and in default of his appearance in pursu- 
ance of the summons or his obtaining such 
leave, the statement made by the landlord 
in the application for eviction shall be 
deemed to be admitted by the tenant and 
the applicant shall be entitled to an order 
for eviction on the ground aforesaid.” 


Under this sub-section a tenant who is serv- 
ed in either of the two modes is required to 
obtain leave to defend by filing the affidavit 
and if he fails to do so the statement made 
by the landlord in the application for evic- 
tion is deemed to be admitted by the tenant 
and the landlord is entitled to an order of 
eviction. Under sub-section (4) if a tenant 
has been duly served by either of the two 
modes the period of limitation is to com- 
mence from the date of service. Learned 
counsel for the petitioner submits that when 
two modes of service have been prescribed 
the period should commence from the later 
date of service. I do not agree. When the 


Statute provides that leave to defend appli-. 


cation is to be filed when the summons is 
duly served in either of the two ways, the 
first service is not wiped out by the second 
service. In other words, if the tenant has 
been served in the ordinary process and he 
is served again by registered post the service 
by registered post does not wipe out first 
service. Ft is therefore held that if a tenant 
has been served by two modes and summons 
was duly served by both modes the period 
of fifteen days will commence from the date 
on which he was first served. In the pre- 
sent case admittedly the petitioner was serv- 
ed on 25th March, 1979 and therefore the 
period of 15 days will commence from that 
date. The application for leave to defend 
filed on 13th April, 1979 is, therefore, barred 
by time. 


3. Learned counsel for the petitioner sub- 
mits that he made an application under Sec- 
tion 5 of the Limitation Act for extending 
the period of 15 days for filing the applica- 
tion for leave to defend. This matter stands 
concluded by the Division Bench in Jagdish 
Pershad v. Smt. Phoolwati Devi, (1980) 17 
Delhi LT 446, wherein it has been held as 
under : 

“(a) Section 5 of the Limitation. Act is 
not applicable to extend the period of limi- 
fation prescribed by the Third Schedule to 
the Delhi Rent Control Act, 1958, 


Swaran Singh v. 


the facts of the case accepted 
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(b) The benefit on the analogy of O. 37, 
R. 4, Civil P. C., can, however, be given to 
the tenant if the special circumstances of the 
case justify it.” i 
Thus the application under S. 5 of the Limi- 
tation Act is not maintainable. 


4. Learned counsel for the petitioner` re- 
ferred to the judgment in Surinder Kumar 
Jain v. Prem Kumar, (1980) 18 Delhi LT 
255, wherein an observation has been made 
that when two simultaneous modes of ser- 
vice have been prescribed, and if in both 
there is due service but on different dates, 
then the. tenant can contend that the time 
should run from -the later of the two. The 
tenant was served on 6th Oct., 1979 in the 
ordinary process and the application for 
leave to defend was filed on 24th Oct., 1979. 
The tenant contended that the registered 
cover was tendered to him on 12th Oct. 
1979. Learned single Judge after going into 
the finding 
given by the Additional Controller that the 
service of summons was effected on 6th 
Oct., 1979. he case was remanded for con- 
sideration of the request of condonation of 
delay. The facts of that case are different. 
The revision petition is dismissed with no 
order as to costs. 

Petition dismissed. 


AIR 1982 DELHI 103 
G. R. LUTHRA, J. 


Swaran Singh, Petitioner v. Union of 
India and another, Respondents. 


Suit No. 103-A of 1980, D/- 31-8-1981. 


(A) Arbitration Act (10 of 1940), S. 20 — 
Contract with Govt. —— Arbitration clause 
— Dispute between Contractor and Govt. 
as to a claim — Application by Contractor 
under S. 20 — Article 137 of Limitation Act, 
whether applies. (Limitation Act (1963) | 
Art. 137). 


In the instant case the petitioner entered 
into contract with the Central Govt, for con- 
struction and interior decoration of a build- 
ing. The contract contained an arbitration 
clause providing that in case of any dispute 
about any claim the matter be referred to 
an officer named in the arbitration agree- 
ment within 90 days. On completion of 
work the Govt. issued a letter to the peti- 
tioner that final bill for the work was ready 
and asked him to attend office and sign it, 
the letter gave no details about the final 
bill. The petitioner checked and signed the 
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bill after 3 months of this letter. Subse- 
-quently a second letter was issued by Govt. 
to the petitioner intimating that’ certain 
_amount was payable by him to the Govt. as 


per final bill. Whe petitioner thereon made: 


an application for.appointment of arbitrator 
which was rejected and hence made an ap» 
plication under S. 20 to the Court for ap 
pointment of receiver. 


Held, that Art. 137 of Limitation Act 
applies tothe application under S. 20, Arbi- 
tration Act and the application” of the peti-~ 
tioner made within 3 years of the receipt of 
the second letter was- within time. AIR 1980 
Delhi 45, Foll. (Para 14) 


As per Art. 137 an application under S. 20 
can be brought within three years from the 
date when the right to apply accrues. In 
the present case obviously right to apply ace 
crued when dispute arose and the same was 


when the petitioner was given intimation of . 


the final bill. The petitioner got intimation 


of the bill at no time before he received the - 


second letter infimating him that certain, 
amount was payable by him to Govt. The 
application under S. 20 was made by him 
within 3 years of the receipt of the second 
letter as such the application was within 
time. ! (Para 12) 
(B) Arbitration Act:(10 of 1940), S. 20 
— Jurisdiction under — Scope — Jurisdic- 
tion limited to decision of question whether 
dispufes have arisen between parties — 
Court canof decide merits of claim, it is 
the duty of arbitrator. AIR 1979 Orissa 19; 
1980 Rajdhani LR 312, Foll. 


! (Para 15) 
Cases Referred: Chrottological Paras 
AIR 1980 Delhi 45 9 
1980 Rajdhani LR 312 - 16 


16 
R K 


AIR 1979 Orissa 19:46 Cut LT 315 

R. K. Lakhanpal, for Petitioner; 
Mehra, for Respondents. 

ORDER :— The present application (regis« 
tered-as Suit No. 103-A of 1980) is under. 
Section 20 of the Indian. Arbitration Act for 
filing of original arbitration agreement and 
appointment of an arbitrator in terms of 
the same. 


2. The petitioner is:sole proprietor of the 
firm M/s. Fasion Craft: Centre who entered 
into a contract with the Union of India for 
the “construction of P. S. E. Building ` at 
plot No. 114, Parliament Street, New Delhi— 
Interior Decoration . (Four Committee 


Rooms, Cafeteria,. Banquet Hall, Private 


Dining rooms and “Multipurposes Hall”. 


That contract was signed by the petitioner 
on one hand and the’ Executive - Engineer 


¢ 
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Construction Division of C. P. W. D., New 
Delhi (hereinafter referred to as the Execu- 
tive Engineer) on behalf of Union of India. 
That contract provided that in the event of 
disputes between the parties same would be 
referred to an arbitrator to be appointed 


by the Chief Engineer/NDZ/Central- P.W.D. ` 


Nirman Bhawan, New Delhi. (hereinafter 
referred to as the Chief Engineer). 

3. Whe work was to be completed by 
July 12, 1974 but the time was thereafter 
extended and work was actually completed 


on 27th Sep., 1975. The petitioner received 


a letter dated May 5, 1977 to -the effect that 
final bill of the aforesaid work had been 
adjusted vide transfer entry No. 20 dated 
May 5, 1977 and that according to the 
same petitioner was liable to pay a sum of 
Rs.. 3497.00 to the Executive Engineer Con- 
struction Division No. VII. Petitioner says 
that he did receive such a letter but neither 
final bill nor copy thereof was along with the 
same and that, as there were lot of disputes 
in respect of the said bill, he sent a letter 
dated Aug. 1, 1977 to the Chief Engineer 
along .with a list<of his claims in the form of 
Annexure A, requesting the Chief Engineer to 
appoint an arbitrator for deciding disputes 
between the parties. However, in spite of re- 
minders no, arbitrator was appointed and 
therefore, present petition was brought. 


4. Union of India contested the applica- 


tion. It was inter alia pleaded that the. peti-. 


tion was against Chief Engineer also, that the 


Same did not lie against hin and that there- 


fore, petition be dismissed. On Sept. 22, 1980 
it was decided-that the petition could not be 
brought against Chief Engineer and that his 
name should be removed from the list of: the 
respondents. > 

5. In the written statement Union of 
India relied upon following portion of the 


arbitration agreement (copy of which admit- 


tedly is Ex. P-1) between the parties :— 


“It is also a term of the contract that if 
the contractor(s) do/does not make any de=- 
mand for arbitration in respect of any claims 
in writing within 90 days of receiving the 
intimation from the Government, that the 
bill is ready for payment, the claim of the 
contractor(s) will be deemed to have been 


waived and absolutely barred and the Gov- - 


ernment shall be discharged and relieved of 
all liabilities under the contract in respect of 
these claims.” 

It was pleaded by Union of India that the 
petitioner failed to make demand for arbitra- 
tion within 90 days of receiving of the in- 
timation from the Government that the final 
bill was ready for payment and that, there- 
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fore, petitioner had lost all rights and clams 
against the former. Respondent, Union of 


India, explained that it was by means of ` 


letter dated Jan. 19, 1977 that the petitioner 
was intimated that the final bill was ready in 

all respect, that petitioner should have made 
his demand for appointment of arbitrator 


within 90 days from’ the said date, but that - 


that was not done and that actually it was 
on Ist Aug., 1977 that such a demand was 
made on account of which petitioner had -ost 
all rights for claiming any amount from 
Union of India and there could not be any 
appointment of arbitrator. 
tive it was pleaded that in case 19th Jan., 1377 
was not starting point of those 90 days, the 
same started from April 30, 1977 on which 
date petitioner signed the final bill It is 
admitted that letter dated May 5, 1977 was 
sent to the petitioner to the effect that a sum 
of Rs. 3497/- was payable by the petitioner 
and that he should deposit the same. It is 
however, asserted that that was not intima- 
tion of final bill but was confirmation to the 
effect a sum of Rs. 3497/- was payable by 
the petitioner and that therefore, period of 
90 days could not be counted from the re- 
ceipt of that letter by the petitioner. 


6. Ii was pointed out by Union of India 
that in response to the request made to the 
petitioner to attend office and sign final bill 
he came only in the last week of Apri. 1577, 
that after going through details of the bill 
and satisfying himself about correctness of 
same he signed the same without any pro-est 
and that therefore, he did not have any dis- 
pute with the Union of India which could 
be referred to the arbitration. Union of 
India further pleaded that present petition 
was barred by limitation. 


7. In rejoinder to the written statemen- it 

was reiterated by the petitioner that he had 
made request for appointment of arbitrator 
within 90 days as per terms of the arbitras 
tion clause. In the alternative petitioner 
pleaded that in case Court came to the con- 
clusion that the demand for the arbitration 
was not made ‘within period of 90 days this 
Court may -extend the said period under sib< 
section (4) of S. 37 of.the Arbitration Act 
otherwise undue hardship would be cause to 
the petitioner. 

$8. Following issues were framed on 
Nov. 5, 1980 :— 

1. Is the petition within limitation ? 

2. Has the respondent (Union of India) 
‘been discharged and relieved of all liabili-ies 
under the contract and there cannot be any 
reference to arbitration on account of the 
petitioner not giving notice in writing within 


has 
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90 days, for reference to arbitration? (OPR 
onus objected to). 


3: If issue No. 2 is decided in favour of 
respondent (Union of India) is the petitioner 
entitled to the benefit of the provisions of 
S\ 37 (4) of the Arbitration Act? (OPP) 


4. Is there no dispute which is referable to 
the arbitration as alleged in para No. 5 on 
merits of W. S. of the respondent (OPR). 

5. Relief, 5 


Issue No, 1. 


9. It is laid down in B. L. Grover v. Union - 
of India, AIR 1980 Delhi 45 that it is Arti» 
cle 137 of the Limitation Act which applies. 
That provision is to the effect that an ap- 
plication can be brought within three years 
from the date when the right to apply ac 
crues. In the present case obviously right to 
apply accrued when disputes arose and the 
same was when the petitioner was given in- 
timation of the final bill. Before receipt of 
such intimation and as to what that bill was 
petitioner could not raise any dispute which 
could be referred to an arbitrator. Accord- 
ing to Union of India intimation of the final 
bill was given vide letter dated Jan. 19, 1977. 
Union of India has placed on record a copy 
of the letter which is Ex. R-1. Body of that 
letter reads as under :— l 


“It is to inform you that your final bill on 
the above mentioned works are ready in all 
respects and are lying pending for the want 
of your signatures. 


You. are therefore, requested to kindly at 
tend this office on any working day within a - 
week’s time for signing these final bills so 
that the bills may be passed.” ` . 

10. Firstly the letter does not say that any 
copy of ‘the final bill was sent to the peti- 
tioner. Letter also does not speak of as to 
what final bill was. Therefore, it cannot be - 
said that the petitioner had any intimation 
about the final bill or that he could raise a 


- dispute or disputes. 


11. Secondly, it has not come on record 
as to on which date aforesaid letter was re- 
ceived by the petitioner. Wherefore, even if’ 
(for the sake of argument) we take it for 
granted that the date of receipt of that letter 
was start of limitation, for want of know- 
ledge of that date it cannot be stated as to 
when period of limitation started. 


12. Thirdly copy of the final bill Ex. R-3 
which has been placed on record by the 


‘Union of India indicates that the said bill 


was not complete till April 30, 1977. The 
reason is that the Executive Engineer is pur-. 
ported to have signed that final bill on 30th 
Apr., 1977 in token of authorisation of pay- 
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ment. Also there is mention in‘ that bill that 
some-items were sdnctioned on Apr. 26, 1977. 
That being so bili’ could not be finalised be- 
fore Apr. 30, 1977. Hence limitation period 
could not start from a date earlier to Apr. 30, 
1977. , 


13. Fourthly, it: appears that petitioner got 
intimation of final bill on 7-5-1977. Affi- 
davit of the petitioner is to the effect that 
copy of that final (bill was never supplied to 
him and that he, on May 7; 1977, merely got 
an intimation of the said bill vide letter dated 
5-5-1977 to the effect that a sum of Rupegs 
3497/- was payable by him to the Union of 
India. That affidavit finds support from a 
copy of that letter dated 5-5-1977 Ex. R-2 
placed on record by Union of India. That 
indicates that petitioner did not have any idea 
of the bill before he received aforesaid letter. 
According to the ‘petitioner he received the 


-said letter on May 7, 1977 which is quite 


probable because two days could be taken in 
transmission. Hence, under these circum- 
stances, starting point for the limitation 
should be May 7, 1977. | 

14. Computing period of limitation of 
three years from May 7, 1977 the application 
under S. _20, Arbitration Act brought on 
Feb. 20, 1980 was within limitation. But 
even if we take starting point as Apr. 30, 1977 
present petition was brought within 3 years 


. lof the said date. Issue is therefore, decided 


in favour of the petitioner. 


~ 


' Issue No. 2 


15. Relevant clause which fixed period of 
90 days for making a demand for appoint- 
ment of arbitrator has „already been repro- 
duced above. It is: clear from the said clause 
that failure to give. a notice in writing within 


90 days for reference to arbitration entailed. 


waiving of the claim of the contractors and 
discharge of liabilities of the Government 
under the Contract.: The question whether 
Union of India stood discharged of all liabili- 
ties or whether the, petitioner, had waived his 
rights under the contract is obviously one 
which is to be decided by the arbitrator. It 
is arbitrator who has to decide as to whether 


` there is any inter se liability of any of the 


parties and if so to what extent. The said 
matter relates to the merits of the claim of 
the petitioner or the disputes between the 
parties. Jurisdiction of the Court under Sec- 


' ition 20 of the Arbitration Act is limited to a 


decision of the question whether disputes op 
differences have arisen or not. In case Court 
comes to the conclusion that there are some 
disputes or differences it has to make a re- 
ference of the disputes to the arbitrator. It 
will be then for the arbitrator to decide whe- 
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.of this, very clause, 
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ther a particular claim is tenable on merits 
or not and whether notice of the claim was 
given within time by the contractor and what 
its effect is and whether the said claim is time 
barred or not. A Court acting under. S. 20 
of the Arbitration Act cannot decide merits| 
of a claim or claims. ` 


16. There is ample authority for the 
aforesaid view. Two of the decisions in this ~ 
respect are of Orissa High Court in Fertiliser 
Corporation of India Ltd. v. Ravi Kumar 
Ohri, AIR 1979 Orissa 19 ‘and of this Court 
in Mis. Vilayati Ram Mital v. Union of 
India, 1980 Rajdhani LR 312. Judgment of 
this High Court is on the very interpretation 
Following observations 
were made in para 14 (on page 318)— 

“I refer again to the term in question. tt 
states that if the claim or-demand for arbitra- 
tion. is not raised within 90 days from the 
intimate that the bill is ready for payment, 
then the claim will be deemed to.have been 
waived and absolutely barred and the. Gov- 
ernment will be discharged and released from 
liability. It does not say that such a claim 
will not be adjudicated upon by the arbitra- 
‘for. It will be for the arbitrator to find out 
whether the Government has been discharged 
and ‘released from. liability os whether the 
claim has been. waived. These are questions 
of fact. These are not to be determined by 
the Court.: At this stage, we are only to see 
that there are disputes and those disputes are | 
to be referred to arbitration and the arbitra- 
tor can decide those questions.” 


Under the above circumstances, I find that 
the petitioner is not debarred from getting the 
arbitraior appointed and that it is before the 
arbitrator that Union of India can urge that 
entire claim of the petitioner. stands : waived 
and liability of Union of India stands dis- 
charged on account of petitioner having fail- 
ed to demand appointment of an arbitrator 
within 90 days in view of agreement between 
the parties. a 

17. Learned counsel for the Union of 
India contends that when the petitioner ceases 
to have any right or claim against Union of 
India, his right to have an arbitrator appoint- 
ed ceased to exist, that it is for the Court to 
give a finding to that effect and that it should 
be held that in the present case arbitrator ` 
could not be appointed. ` 


18. But the argument has no force. There 
is distinction between two situations. First 
‘one is where the arbitration agreement itself 
stands discharged, waived, exhausted or su- 
perseded on account of lapse of certain 
period. The very root of the arbitration 
agreement is struck and in that event the dis- 
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putes cannot be referred to the arbitration. 
In that case it is for the Court to decide 
whether the arbitration agreement ceases to 
exist or not. That is not a matter releting 
to the decision of the disputes on merits be- 
tween parties which belongs to the domain 
of the arbitrator. Second situation is when 
lapse of time does not affect agreement to 
refer to arbitration and merely affect reghts 
and liabilities under the main agreement zs in 
the present case. In the present case agree» 
ment referred to above did not strike at the 
root of the right to get an arbitrator appcint- 
ed but struck at the root of right to have 
claim of one party enforced against another. 
Arbitration agreement therefore, remains. 
The matter as to what rights of. respective 
parties are, is to be decided which car be 
done by an arbitrator. 


19. Issue is decided accordingly in fa,our 
of the petitioner, 


Issue No. 3 | 

20. Where is no necessity of deciding this 
issue on account of decision of issue Ne. 2. 
Hence this issue is left undecided. 


Issue No, 4 


21. Contention of Union of India is that 
the petitioner himself had signed the final 
bill showing his liability to pay a sum ‘of 
Rs. 3497/- and that therefore, the same in- 
dicated that there was no dispute between 
the parties at all. It is explained that the 
aforesaid signing of the petitioner in the last 
week of Apr., 1977 and after going through 
details of the final bill and satisfying himself 
about the correctness of the same, without 
any protest, obviously indicated that <here 
was no’ dispute at all between him and Union 
of India. It is emphasised that when “here 
was no dispute at all between the petitioner 
and Union of India there was no question 
of any reference to the arbitration. It is con- 
tended by the learned counsel for Union of 
India that the claims mentioned in An- 
nexure A to the demand dated Aug. 1, 1977 
for appointment of arbitrator sent by the veti- 
tioner were obviously afterthought and not 
maintainable. 


zz. As already mentioned it is for the. 


arbitrator to decide if the claims of parti- 
cular party are without any basis or merit 
or not. Contention to the effect that a parti- 
cular claim or claims are afterthought is in 
cided by the arbitrator. Hence, it is arbitra- 
basis. ‘That matter, therefore, is to be de- 
cided by the arbitrator. Hence, it is arbitra- 
tor who has to decide whether petit.oner 
signed the final bill and if so same debarred 
him from raising any disputes at all at a later 
stage. It will be for the arbitrator to decide 
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if the aforesaid signing of the bill was agres- 
ing to the correctness of the same and he is 
liable to pay amounts as mentioned in the 
said bill instead of claiming anything from 
Union of India. 


23. Obviously there. are disputes between 
the parties. Union cf India claims that a 
sum of Rs. 3497/- is due to it from the peti- 
tioner. Petitioner denies. On the other hand 
petitioner claims certain amounts as men- 
tioned in Annexure A to his letter dated 
Aug. 1, 1977. Therefore, liability inter se be- 
tween the parties is ‘to be determined which 
is clearly a dispute which must be referred to 
the arbitrator. Hence it cannot be said that 
there ate no disputes referable to the arbitra- 
tion. Issue is decided accordingly in favour 
of the petitioner. 


Issue No, 5 


24. In view of fitldings on the issues I 
direct that Chief Engineer should appoint an 
arbitrator within two months from today and 
refer the dispute between the- parties to him. 
Disputes which have already come on record 
is the claim of Union of India that it is 
entitled to a sum of Rs, 3497/- and the ones 
in the shape of claim contained in An- 
nexure A to the letter dated 1st Aug., 1977. 
The arbitrator will be at liberty to call upon 
the parties to put in their respective claims 
and counter claim then proceed further. — 


Order accordingly. 


AIR 1982 DELHI 107 
M, L. JAIN, J. 
Smt, Pushpa Rani, Appellant v, Kri- 
shan Lal, Respondent, 


F, A, O, No, 225 of 1980, D/- 8-4-1981* 


(A) Hindu Marriage Act (25 of 1955); 
Sec, 13 (1) (ia) — Cruelty — Proof — 
Subsequent events — Petition by hus- 
band for divorce on ground of cruelty 
— False charge of adultery made by 
wife at time of cross-examination and 
in her deposition — False charge can 
be- considered _to establish cruelty even 
though it was not taken in pleadings. 
AIR 1978 Raj 140, AIR 1956 Raj 12, AIR 
1975 Raj 88 and 1979 Mat LR 352 (Punj) 
& Har) Rel, on. 1979 Hindu LR 565, 
(Punj & Har), AIR 1968 Andh Pra 291 
and AIR 1976_SC 49 Refd- (Para 9) 


*Against judgment and decree of P. L. 
Singla Addl, Dist, J., Delhi, D/- 24-5- 
1980. 
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(B) Hindu Marriage Act (25 of 1955), 
Sec. 13 (1) fia) — Cruelty — False 
charge of adultery made by wife — 
Husband not stating that it caused him 
menta] anguish and false charge made 
in retaliation to false charge of incest 
against wife — Held false charge against 
husband did not constitute cruelty so as 
. to entitle him to decree of divorce, AIR 
"1978 All 255, 1979 Hindu LR 415 (Punj 
& Har) and 1980' Hindu LR 441 (Bom) 
Rel, on. (Paras 11, 12) 


(C) _ Hindu Marriage Act (25 of 1955), 
Sec, 13 — Desertion —- Husband himself 
leaving wife at her parents’ place — 
Parents not wanting her and persuading 
her to live in matrimonial’ home despite 


harsh attitude of husband — Wife her-. 


' self keen on making her home even 
though husband charged her with incest 
and left her with: her parents — Held 
there was no desertion by wife and hus- 
band was not entitled to divorce, 
a (Paras 11, 12) 
Cases Referred: Chronological Paras 
1980 Hindu LR 441: 1980 Bom CR 218 
(Bom) | | = W 
1979 Hindu LR 415: 1979 Marriage LJ 
366 (Punj & Har) E 10 
1979 Hindu LR 565 (Punj & Har 8 
1979 Mat LR 352: 1979 Hindu LR 56 


(Punj & Har) 9 
AIR 1978 All 255: 1978 Mat LR 175: 
1978 All LJ 284 10 
AIR 1978 Raj 140: 1978 Raj LW 
363 | l 5, 8, 9 


AIR 1976 SC 49:'(1976) 1 SCR 847 8 


” AIR 1975 SC 1534: (1975) 2 SCC 396 10 


AIR 1975. Raj 88: 1975 Hindu LR 494 9 


AIR 1968 Andh Pra 291 8 
ATR 1956 Raj 12: ILR (1955) 5 Raj 
“85 | 9 


M, L. Lonial, for Appellant: 
Andley, for Respondent, 
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JUDGMENT :— The respondent Kis~ 
han Lal filed a petition against his wife 
Pushpa Rani for dissolution of their 
marriage u/s, 13 of the Hindu Marriage 
. Act, The husband alleged that they were 
married on Mar. 10, 1974 and were liv- 
ing in the house of, and along with the 
family of, Hans Raj Juneja and his wife 
Bindrg Devi whom the husband treated 
as his parents, He further alleged that 
the wife used to pick up quarrels with 
him and threatened to involve him in 
some crimina] case, On July 28, 1976 at 
about 10.30 a. m while he was in the 
bathroom, she tried to commit suicide 
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by pouring kerosene oil on herself and 
setting herself on fire in the kitchen. 
On hearing her shrieks, he rushed to her 
rescue, He and Smt, Bindra Devi re- 
moved her to hospital, where she was 


looked after by Junej as, Moved by her 


entreaties, he agreed not to report the. 
true facts to the police for the sake of 
matrimonial happiness, But she resumed 
threatening him with dire consequences, 
and declared that she would not live 
with him, He was, therefore, forced to 
leave her at the house of her parents on 
Sept, 4, 1976, Since then she did not 
return to her matrimonial home, 

2. On July 4th 1977 she filed an ap- 
plication u/s. 125 Cr, P, C; for mainten- 
ance alleging inter alia that the husband 
all the time danced attendance on Bin- 


dra Devi and brought presents for her: # 


and carried her to places of entertain- , 
ment, In his reply of Oct. 18, 1977 the 
husband charged that her brother. used 
to visit her secretly and used to be 
closeted with her for long intervals giv- ` 
ing rise to the suspicion that she was 


having some _ extra-marital relations - 
with him, 
3. The husband. made the present 


petition on Jan. 10, 1979 seeking divorce 
on the ground both of cruelty and-de- 
sertion, a . 

4. The wife in her reply .to tha 
divorce petition denied that she attemp- 
ted- suicide, Rather, the fire was acci~ 
dental, She admitted that she was taken 
to the hospital by petitioner Krishan 
Lal, But she denied the claim of the 
husband that he was a sort of a son to 


the Junejas or that he was adopted or , 


educated in their house, As a matter of 
fact, after the husband’s father died, he 
left the family home and came to live 
with the Junejas,: She repeated the al- 
legation that the husband all the time 
danced attendance on Bindra Devi, 


brought clothes and presents for her — 


and took her out to cinema shows and 
various other places . of entertainment, 
He not only ignored the wife, but rather 
went out of his way to insult, humiliate 
and even assault her on the slightest 
pretext, specially on the ground that 
she did not bring any dowry. She al- 
Jeged that earlier also, once he left her 
at her parents’ house against her con~ 
sent and when she returned on Aug. 14, 
1975 he made a condition that her 
parents will not visit her, and on July 
27, 1976 when her mother happend to 
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visit her, the husband got annoyed and 
started abusing her in the presence of 
the mother and beat her. She denied 
desertion and cruelty, ; 


5. The learned tria] judge, after Te- 
cording evidence gave no categorical 
finding whether any attempt at succide 
was proved or not and whether the fire 
was accidental, But he commented that 


the wife was ungrateful] and denied ‘the . 


help which the husband and Junejas had 
extended to her at the time of and after 
the occurrence, Her denial was an act 
of cruelty. She even imputed that there 
was an illicit relationship between him 
and Bindra Devi. She had only just 
hinted at it in her written statement 
but when the husband appeared in the 
witness box and deposed that he treated 
H. R.. Juneja and Bindra Devi as his 
father and mother, the wife directly 
put him a suggestion that there was an 
illicit relationship between Bindra Devi 
and him, The husband denied it. Bin- 
dra Devi deposed that they were like 
parents to him. She had brought up the 
husband as her son: she was 47 years. of 
age, her own eldest daughter wes 29 
years and her sons were aged 26 ard 23 
years respectively. She was questioned 
whether she had any illicit relationship 
with Krishan Lal. Bindra Devi felt hurt 
and took exception to this defamatory 
and scandalous question, She even wept, 
When the wife--appeared as a witness, 
she improved her allegation and said 
that she herself had seen the husband 
closeted with Bindra Devi and sleeping 
with Bindra Devi in a compromising 
position, This imputation was not a 
ground pleaded by the husband ir the 
petition and it simply could not be 
thought of at that time. The-tria] judge 
held that the allegations could be taken 
note of even if not taken in the plead- 
ings. He relied upon Parihar vy, Parihar, 
AIR 1978 Raj 140, (delivered by me). 
The wife was not able to prove that 
the husband had illicit relations with 
Bindra Devi and that this was a false 
allegation made by her against his 
fidelity and against a person whom the 
husband regards as his mother and who 
was about 20 yéars older, The learned 
Judge was of the view that the facts 
elicited in “cross-examination have io be 
taken into account in granting the re~- 
lief. It was contended before him that 
in Sec. 125 Cr. P. C. procéedings, it was 
the husband who had Jevelled a false 
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charge of unchastity and incest against 


the wife that she was carrying on with 


her own brother and it was by way of 
reaction that the wife exposed the hus- 
band, But. the learned Judge noticed that 
in his petition the husband. did not talk 
of it and in his replication he denied 
that he ever made any charge against 
the wife, and maintained that he had 
no complaint as far as the character of 
the wife was concerned, In his examina- 
tion-in-chief he did not repeat any such 
allegation and in  cross-examination 
when the question was put to him in 
this regard he explained that he had 
not made any allegation of unchastity 
against the wife and by extra-marital 
relations what he meant was that she 
Was encouraged by her brother in her 
estrangement with the husband, The 
learned tria] Judge was, therefore, of 
the view that the allegation having been 
withdrawn, it cannot be said that the 
husband had himself committed any 
cruelty, Rather, the charge of cruelty 
is established against the wife, 


6. As regards desertion, it was ad- 
mitted that the wife was living away 
from the husband for more than ‘two 
years, The learned Judge held that 
She did so without reasonable excuse 
and she was guilty of desertion as well. 


7. He passéd a decree of dissolution 
on May 24, 1980, Hence, this appeal. 


8. As far as the allegation of attemp- 
ted suicide and thereby intending to 
implicate the husband in a criminal 
case is concerned, I find that the allega- 


‘tion is not well founded, In the resort 


that was made to the police of the oc- 
currence, the wife had stated that she 
was. working in the kitchen, her shirt 
accidentally caught fire and her husband 
Tan to her rescue and extinguished the 
fire, If it- were a case of attempted 
Suicide, then certainly, the husband, in 
the background of the strained relations 
between the two, would have taken ad- 
vantage of the occurrence but instead 
he told the police that the fire was only 
accidental. Even otherwise, there is no 
evidence to exclude the plea that it was 
in fact so. Respecting the second ground 
of cruelty, there is no doubt that the 
wife has imputed illicit relationship be- 
tween the husband and Bindra Devi. 
But it is contended that since this count 
of cruelty was not taken in the plead- 
ings ejther initially or by way of 
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amendment, it cannot be taken into con- 
sideration. 
appellant cited Mewa Singh v. Prem 
Kumar, 1979 Hindu LR 565, (Puni & 
Har) where the wife had made a false 
imputation of adultery in the petition for 
divorce, but it was held that it was 
only a casual] reference and had no re- 
levance to the petition. The learned 
counsel also distinguished Parihar v. 
Parihar (AIR 1978 Raj 140) (supra) by 
pointing out that there was an aver- 
ment of subsequent cruelty in the sub- 
sequent pleadings, But the allegation 
in the cross-examination cannot take the 
place of pleadings, He relies upon 
Allam Gangadhara Rao v. Gollapalli 
Gangarao, AIR 1968 Andh Pra 291, ac- 
cording to which no relief can be grant- 
ed on facts and documents not disclosed 
in the plaint, One cannot be allowed to 
succeed on a cause which he had failed 
to set up. In Rameshwar v, Jot Ram, 
AIR 1976 SC 49, it was held that rights 
of the party are determined by the facts 
as they exist on the date the action is 
initiated. The impact of subsequent 
happenings, is that the relief may be 
moulded varied or reshaped in the 
light of updated facts, but rights which 
have already vested in a party cannot 
be nullified or negated by subsequent 
events save when there is a change in 
the law. When a cause of action is 
deficient but later events have made 
up the deficiency, court may permit 
amendment to make up the deficiency. 


§. I have considered these cases but 
they only state the general rule while 
it is equally well settled that there are 
exceptions to this rule and it is open 
to a court in. exceptional cases to take 
into consideration. events which may 
have taken place subsequent to the fil- 
ing of the suit and grant relief on their 
basis where the relief as claimed origi- 
nally in the suit may have become in~ 
appropriate by reason of altered cir- 


cumstances and where this may appear - 


to be necessary in order to shorten un- 
necessary litigation or to subserve the 
substantia] interest of justice: Ram 
Dayal v. Maji Devwdiji, ATR 1956 Raj 12, 
which I followed jn Parihar vy. Parihar 
(AIR 1978 Raj 140) (supra), Exceptions 
must be applied in matrimonial cases in 
order to subserve the interest of justice 
and not to compe] the parties to begin 
another round of litigation on the basis 
of subsequent events and allow the~pre~ 
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cious period of their life to go waste. It 
must be so done depending, of course, 
On the nature of the case, because. it is 
not only the parties which are concern- 
ed in the case but the court has a cer- 
tain amount of duty and discretion to 
exercise, The relief entirely depends 
upon its satisfaction, That is why in 
Chand Narain y. Smt, Saroj, 1975 Hindu 
LR 494: (AIR 1975 Raj 88) a fact elicit- 
ed in crOss-examination though not 
pleaded, was considered as to’ constitute - 
cruelty, In Kundan Lal Verma v. Kanta 
Rani 1979 Mat LR 352 (Puni & Har) 
the husband in his suit for nullity and 
desertion (sic) pleaded an unjustified 
impotence against the wife, the wife in 
her written statement did not say that 
the false charge of impotence amounted 
to cruelty and further did not plead 
that a report of theft was lodged against 
her with the police but al] this was 
proved on record, It was held that the 
wife was justified in her withdrawal 
from the society of her husband, I am, 
therefore, of the view that the learned 
trial judge was- justified in holding 
that he could take into consideration 
the allegation of adultery made by the 
wife at the time of  cross-examination 
and in her deposition, It could not be 
in the knowledge of the petitioner at 
the time he filed his petition. But the 
question still remains whether the al- 
legation amounts to treating with cruel- 
ty. Cruelty is wilful and unjustified 
conduct of such a character as to 
cause danger to life, limb or health 
bodily or mental or as to give rise to 
reasonable apprehension of such a dan~ 
ger, The question in all such cases is 
whether the acts or conduct of the party 
charged, were cruel according to tha 
ordinary sense of that word, It has no 
esoteric or artificial) meaning. Upon the 
story being fully told, if the man of 
ordinary prudence would describe tha 
conduct of the erring spouse as cruel, 
that should be held as cruelty, vida 
Parihar v, Parihar (AIR 1978 Raj 140) 
(supra), There is no proof of the wite’s 
allegation except what she had deposed. 
Her witness Prakash Wat, R. W. 3, did 
not support her, A false imputation of 
adultery is certainly a mode ‘of treating 
with cruelty, But in order to reach a 
positive finding, one must have regard 
to the circumstances, 


10. In Smt. Gurcharan Kaur v. Sar- 
dar Swaran Singh, 1978 Mat LR 175: 
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(AIR 1978 All 255) a false allegation of 
adultery and attempt at poisoning made 
by the wife was held not to amount to 
cruelty so as to entitle: the husband to 
divorce because.she was provoked to hit 
back by the allegation in the plamt 
made by the husband that she had pre~ 
marital pregnancy, In Jarnail Kaur v 
Sarwan Singh, 1979 Hindu LR 415, 
(Punj & Har) the wife in her written 
statement alleged that the husband had 
illicit relationship with his brothers 
wife, Husband did not file a replication 


-controverting the allegation, In exami-~~ 


nation-in-chief he uttered one senter.ce 
only that he had no illicit relations w_th 
his brother’s wife. He did not say that 
the allegation had shocked or agonised 
_ him mentally. Divorce was refused, In 
Madanlal Sharma v. Smt Santosh 
Sharma, 1980 Hindu LR 441 (Bom), fhe 
court pointed out that Parliament nuli- 
fied effect of the decision of the Sup- 
reme Court in Dastane vyv. Dastane, AIR 
1975 SC 1534. It must now be held that 
the concept of cruelty u/s. 13 (1) (ia) of 
the Hindu Marriage Act. 1955 must n- 
volve the same meaning as it is und=r~ 
stood under the English Law. It in- 
volves a requirement higher than rea- 
sonable apprehension mentioned in 
5S. 10 (1) (b) before its amendment. The 
wife in her written- statement alleged 
adultery with the maid servant and re- 
peated it in her deposition but no evi~ 
dence was led to prove that it affected 
the health, mental] or physical of zhe 
appellant, Divorce was refused, 


11. In our case, when the direct al- 
legation was made, the husband sim>ly 
denied it and did not react to say that 
it had caused him mental- anguish. It 
will be noticed that earlier the husband 
had accused her of a worse type of ad- 


ultery and if she retaliated by an 
equally false charge, she shculd 
be excused because after all 


She is a semi-literate girl of a poor man 
selling vegetables, on the pavement, She 
is not wanted in her parents’ house who 
are ‘trying to persuade her to live in 
the matrimonial home in spite of the 
harsh attitude of the husband. Condi= 
tions in the parental] house could be no 
better and she appears, to be keen to 
make her home’ She has no animus to 
desert her husband even though she -vas 
'|justified to do so when he charged her 
with incest and he himself left her at 
the door of her parents, 


k 


Union of India y, M/s. Usha Spg. and Wvg, Mills Ltd, 


Delhi 111 


12. Thus, neither desertion nor 
cruelty was established and the husband 
was not entitled to a decree of dissolu-l_ 
tion, 

13. I accept the appeal, quash the 
order under app@al and dismiss the hus- 
band’s petition, He shall apart from 
his, bear her costs throughout, 


Appeal allowed. 
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Union of India ani another, Appel- 
lants v. M/s, Usha Spinning and Weav- 
ing Mills Ltd., Respondent. 

F. A. O. No, 406 of 1980, ‘D/- 31-7~ 
1981.* 

Telegraph Act (13 of 1885), Sec. 7-B 
— Scope —Correctness of telephone. bill 
challenged on ground of mal-function- 
ing or mis-user of telephone lines by 
Line and other staff of Telephone De- 
partment — Charge refuted and tele- 
phone connection sought to be cut off 
under Rule 443 for non-payment of tele- 
phone bil] — Dispute is covered by 
Sec, 7-B, , 


On its plain language the expressian 
“any. dispute concerning any telegraph 
line, appliance or apparatus” is of wide 
amplitude and will take within its 
sweep all kinds of disputes which re- 
late to the functioning and working of 
any telegraph line, apparatus or appli- 
ance, Therefore, the moment the cor- 
rectness of the bill is challenged on “he 
ground of mal-functioning or misuser 2f 
the lines, surely a dispute concerning 
the telegraph line, apparatus or appli- 
ance within the meaning of Sec, 7-B 
will spring up, At any rate when the 
telephone connection js sought to be cut 
Off in exercise of power conferred by 
R. 443 and it is resisted on the ground 
that the. Department itself is to be 
blamed for-the faulty operation and 
functioning of the telephone, the dis- 
pute cannot be said to be one outside 
the purview of Sec, 7-B. 1964 MPLJ 831 
Re]. on: AIR 1970 All 143 Disting. 


(Paras 5, 7) 
Cases Referred: Chronological . Paras 
AIR 1970 All 143 6 


1964 MPLJ 831: 1964 Jab LJ 566 7 


AT See Pen Oe tg ee oe ee E 
*From order of R. N. Jindal, Sub J. 1st 
class, Delhi, D/- 11-8-1980. 
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112 Delhi Union of India v. M/s. Usha Spg, and Wvg, Mills Ltd, 


Mahinder Goel, for Appellants: S, K. 
Taneja, for Respondent, 


, JUDGMENT :— The respondent-com- 
pany is a subscriber ‘with regard to 
telephone connection No, 619880 which 
was installed at D-1, Lajpat Nagar 
Part-III, New Delhi, on 16th June, 1979. 
A consolidated bill for Rs, 1679/98P in- 
clusive of rental, phonogram and trunk 
call. charges for the period 16th June, 
1979 to 20th Noy. 1979, was raised by 
the Telephone Department of the 
pellant against the respondent-company. 
However, for the subsequent period 21st 
Nov. 1979 to 20th Feb, 1980, the tele- 
_ phone bill escalated to Rs, 15,146/35 P, 

the meter reading showing as many as 
37,504 local calls The ‘respondent-com- 
pany made a representation to the Tele- 
phone Department with regard to the 
_ exorbitant number of calls registered on 
their aforesaid ‘telephone, inter alia, 
urging that the steep rise in the number 
of calls was attributable to misuse of 
the telephone lines by the Line and 
other staff of the Telephone Department. 
However, this assertion of the respon- 
dent-c6mpany appears to have been re- 
futed’ in categorical terms vide letter 
dt, 16th May, 1980, of the Area Manager 
(South), Thereupon, the respondent- 
company. moved, an application u/s, 20 
of the Arbitration Act praying that the 
dispute between’ the parties fell within 
the ambit of S.'7-B of the Indian Tele- 
graph Act 1885,.as amended from time 
to time, (hereinafter referred to as the 
Act), which provided for statutory arbi- 
tration in respect of disputes. concern- 
ing any telegraph line, appliance or ap- 
paratus arising between the Telegraph 
Authority and the person for whose 
benefit the line, appliance or: apparatus 
is Or has. been provided, 


2. The application was resisted by 
the- appellant-Union of India on the 
‘short ground that the bill in question 
was not exorbitant, excessive or errone~ 
ous. They refuted that the Line Staff 
of the Telephone- Department had misus- 
ed the telephone resulting in the escala- 
‘tion of the amount of ‘the bill, On the 
other hand they asserted that the bill 
had been issued on the basis of the 
calls recorded in the associated Meter 
and it was apparently due to the ex- 
cessive use of S.T.D. facility | available 
on the said _ telephone. They further 
contended that any “default in payment 
of the bill entails disconnection of the 


‘appellant-Union of India was, 


ap. 
‘come up in this appeal 
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telephone concerned under R. 443 of 
Indian Telegraph Rules and’ as such the 
dispute in question does not fall within 
the domain of 5. 7-B of the Act, 


3. The aforesaid contention of the 
however, 
spurned by the learned Sub-Judge- as 
being untenable and he directed that the 
dispute between the parties be referred 
to statutory arbitration in terms of S. 7-B 
of the Act r, w. S. 20 of the Arbitration 
Act, Feeling aggrieved the appellant has. ` 
against the 
aforesaid order dt. llth Aug. 1980 of 
the learned Sub-J udge ` 


4. The controversy between the par- 
ties lies in a narrow compass inasmuch 
as all that has to be seen is whether the 
dispute between the parties, as detailed 
above, falls within the purview of S. 7-B 
of the Act or not. It may be mentioned 
here that the learned counsel for the ap- 
pellant has fairly and candidly conced- 


ed that a telephone appliance or appa- 


ratus falls within the definition of the 
expression “telegraph” as given in Sec- 
tion 3 (1) of the .Act. In other words, it 
is beyond the pale of controversy that 
S. 7-B would be attracted to a dispute, 
concerning any telephone line, appliance 
or apparatus. Thus, the short question 
for determination is whether the instant 
suit is a dispute concerning ‘any tele- 
graph line, appliance or apparatus, as 
contemplated by S. 7-B which reads as 
under : 

(1) Execept as otherwise expressly 
provided in this Act, if any dispute con- 
cerning any telegraph line, appliance or 
apparatus arises between the telegraph 
authority and the person for whose bene- 
fit the line, appliance .or apparatus is or 
has been, provided, the dispute shall be 
determined by arbitration and shall, for 


' the purposes of such determination, be 


referred to an arbitrator appointed by 
the Central Government either specially 
for the determination of that dispute or 
generally for the determination of. dis<- 
putes under this section, 


(2) The award of the arbitrator ap- 
pointed under sub-section (1) shall be 
conclusive between the parties to the 
dispute’ and shall not be questioned in 
any court,” 


5. The words underlined by me above 
are of great significance as they provide . 
key to the correct interpretation of the 


~ 
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said Section. On its plain language the 


expression ‘any dispute concerning any 


telegraph line, appliance or apparatus”? is 
of wide amplitude and will take `wi-hin 
its sweep all kinds of disputes which re- 
late to the functioning and working of 
any telegraph line, apparatus or appliance. 
In the instant case, the contention of the 
respondent-company is that threat of dis- 
connection on the part of Telepkone 
Department is illegal inasmuch as ž is 
founded on an- inflated bil] due to mis- 
use of telephone by the Line and other 
staff of the Department, Surely, # 1s 
not the same thing as saying that the 
telephone bill is exorbitant due to 
faulty meter reading or incorrect records 
maintained by the Telephone Depart- 
ment. The respondent-company has 
made a specific averment that the higher 
number of calls registered on the afore- 
said telephone is due to mal-functioning 
of the telephone line as a result of mis- 
user by the staff of the Telephone De- 
partment. No doubt, non-payment of 
telephone bill entails disconnection under 
R. 443 of the Telegraph Rules but the 
said Rule pre-supposes that the bill 
raised by the Telephone. Department is 
correct, being based on proper fume- 
tioning of the telephone apparatus or 
the line. But the moment the correct- 
ness of the bill is challenged on the 
ground of mal-functioning or misuser of 
the lines, surely a dispute concerning 
the telegraph line apparatus or appliance 


within the meaning of S. 7-B will spring. 


up. 


6. The learned counsel for the ap- 
pellant has adverted to Raghubar CĽayal 
Kanodia v. Union of India, AIR 1970 
All 143, wherein it was held that a dis- 
pute relating to actual reading of meter 
involving question as to whether the 
meter’ had been correctly and honestly 
read and the readings had been correctly 
and honestly noted down is not one fal- 
ling within the purview of S. 7-B. A petu- 
Sal of the report would show that in 
the said case a revised bill for telepaone 
calls which was in respect of calls many 
more times in number than the calis 
recorded in the original bill was raised 
by the Department.’ It was, inter alia, 
stated that the earlier bill did not re- 
flect. the correct position and in sup- 
port of: their claim a specia] ` ‘register 


‘which was being :maintained-for record- 
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ing the calls registered by the meter of 
the telephone from time: to time - was 
pressed into service. It was in this con- 
text that the aforesaid finding was given. 
However,- the following observations 
made by the learned Judge are very 
significant in this context (at p. 145): 


“Howsoever extended meaning be 
given to the language used in the afore- 
said Section, to my mind, the dispute 
which has been raised by these two 
petitions cannot be brought within the 
ambit of that section. There is no dis- 
pute that any’ apparatus, appliance or 
telegraph line had not functioned prò- 
perly or correctly and that the bills had 
been wrongly made as a result of defec- 
tive operation or functioning of the 
Meters in question, The dispute centres 
round the actual readings of the Meters 
and the basic question is as to whether 
in each case the Meter had been cor- 
rectly and honestly read and the read- 
ings had been ccrrectly and honestly 
noted down.” 


7. Evidently, this authority is of .no 
avail to the appellant. It is for the sim- 
ple reason that the dispute between the 
parties centres round the functioning of © 
the telephone itself and not the meter 
reading or recording of the calls regis- 
tered by the meter. It matters little 
whether the mal-functioning of the tele- 
phone was accidental, arising out of 
some defect in the telephone line or ap- 
paratus or appliance or whether it was 
as a sequel to machinations on the part 
of the Line or other staff of the Tele- 
phone, Department, In both the cases 
result would be the same, namely, that 
the recording of calls is not based on 
proper and correct functioning of the 
telephone line, apparatus or the appli- 
ance, At. any rate when the telephone 
connection is sought te be cut off in ex- 
ercise of power conferred by R. 443 and 
it is resisted on the ground that the De- 
partment itself is to be blamed for the 
faulty operation and functioning of the 
telephone, the dispute cannot be said 
to be one outside the purview of S. 7-B. 
In this view of the matter, I am fortified 
by a Bench decision of Madhya Pradesh 
High Court in Rasiklal Jethu Bhai 
Parakh v. Divisional Engineer, Telegra- 
phs 1964 MPLJ 831. In that case the 
telephone installed at the residence of 
the pétifioners was sought to be dis- . 
connected onthe ground. of unauthorised 
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use by them, the allegation being that 
the petitioners were allowing its user by 
third parties. This was refuted by the 
petitioners, Having . regard to these 
facts, their Lordships held that the dis- 
pute between the petitioners and the 
telegraph authority, namely, whether the 
telephone installed at the petitioners’ 
business premises’ could or could not be 
disconnected is a dispute falling u/s. 7-B 
of the. Act. The instant case, to say the 
least, stands on 4 better footing, Need- 
less to say that S. 7-B clearly requires 
that a dispute of this kind has to be 
determined by arbitration in the manner 
laid down therein. 


8. To sum up, therefore, this dou 


being devoid of any merit is hereby dis- 
missed, However; no order is made as 
to costs, . 

Appen dismissed, 


7 \ 
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Subhash Chandra Jain, Petitioner v. 
Feroze Khan and: others, ‘Respondents, 


Suit No. 41 of 1981, D/- 20-3-1981. 


Civil P. C. (5 of 1908), O. 39, Rr. 1, 2 
— Application by plaintiff under — 
Plaintiff getting only commission for ex- 
ploiting or exhibiting picture — He is 
not agent as envisaged by S. 202 of 
Contract Act ~- Termination of his 
agency — He is not entitled to injunc- 
tion restraining principal from exploit- 
ing, exhibiting the picture, (Contract 
Act (1872), S. 202). l 


“Where the plaintiff, an .agent was 





only to be paid a commission every 
month for exploiting, distributing or 


exhibiting picture in a particular ter- 
ritory after accrual of net collection, the 
plaintiff could not prima facie be said 
to have any interest in the prints of 
the picture and therefore was not held 
to be an agent as envisaged by S. 202 
of the Contract Act, Therefore if the 
plaintiffs agency is terminated by the 
principal, the plaintiff cannot ask for in- 
junction to restrain principal from ex- 
ploiting or distributing or exhibiting the 
said picture in the particular territory. 
AIR 1932 Nag. 34, Rel. on. (Para 18) 

Further, in such a case, it could not 
be said that the’ plaintiff had acquired 


an interest in the subject matter of the 
ee ee 
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` business being distribution, 


A.L R. 

agency merely by exercising his skill. 
(Para. 15) 
Cases Referred: Chronological Paras 
AIR 1932 Nag 34:27 Nag LR 378 
- 14, 16 
S. N. Sapra, for Petitioner: K. K. 


Mehra, for Respondents, 


ORDER :— This is an application 
under O. 39, Rr. i and 2 under O, 40, 
R. 1, Civil P. C. for grant of temporary 
injunction and for appointment of a re- 
ceiver, 


2. The plaintiff has filed the present 
suit for declaration permanent injunc- 
tion and for rendition of accounts 
against Feroze Khan, director of picture 
Qurbani, M/s. F. K. International, its 
producer and M/s. Bobby Arts Interna- 
tional its distributors in Delhi-U. terris 


' tories. 


3. His case is that by an oral | _agree~ 
ment, defendant No, 1 acting on behalf 
of defendant No. 2 which is his sole 
proprietary concern, appointed the plain- 
tiff as an agent for a period of 1l 
years from 7th Aug. 1980, to exploit the 
picture in the Delhi-U. P., territory 
(herein called’ the territory’). According 
to him under the terms of that oral 
agreement, because of recognition of his 
skill and .experience he was to carry 
out the business of distribution of the 
picture in the territory. The plaintiff 
was authorised to book the picture and 
supervise its exhibition in various thea- 
tres in the territory. He was required 
to open an office on behalf of defendants 
1 and 2 at his residence, H-68, South 
Extension, New Delhi. He could also : 
set up an office in the Film Colony, 
Chandni Chowk, Delhi. The plaintiff 
avers that he was to be paid a commis- 
sion at the rate of 20 per cent on the 
net business of the said picture, the 
exhibition 
and exploitation throughout the territory. 
It was further agreed that the amount of 
commission was to be paid to the plain- 
tiff every month after accrual of the 
net collection and that the accounts were 
to be maintained by the accountants 
of defendants 1 and 2. All the terms of 
the oral agreement have been men-« 
tioned in para 6 of the plaint, 


å. In pursuance of the terms. and 
conditions of the agreement, the plaintiff 
avers, he started the work of distribu- 
tion and exploitation of the said picture 
by entering into. agreements with’ vari~ 
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ous exhibitors of the territory. It 15 
claimed that by his experience and =kill 
the plaintiff secured business of and was 
able to collect Rs. 45 Lacs on behalf of 
defendants 1 and 2 but he has been 2aid 
only Rs. 1,00.000/- towards his commis- 
sion, .His grievance is that towards the 
end of October, 1980: defendant No. 1 
by playing a ruse on him took away 
from him the prints and the pubkcity 
material of the picture, The plaintiff 
apprehends that as the picture has prov- 
ed a great success at the box-office, de- 
fendants 1 and 2 illegally want to trans- 
fer the distribution rights of the said 
picture in favour of defendant Neo. 3. 
According to him, his apprehersion 
stands confirmed by a circular issued by 
the Motion Pictures Association on 13th 
Jan. 1981, which circular has been 
issued at the instance of defendants 1 
and 2 informing the members of that 
Association that the plaintiff was not 
authorised in any capacity whatscever 
to deal with the picture without prior 
approva] of the said defendants, 


5. Hence, the instant suit for 
claration, permanent injunction 
rendition of accounts, 


6. While issuing notices of this ap- 
plication on 23rd Jan. 1981, I had direct- 
ed the parties to maintain status quo as 
of 10.52 A. M. of that day. 


7. Defendant No, 3 has fled repky to 
this application which is supported by 
‘an affidavit of Feroze Khan, defendant 
No, 1, and sole proprietor of defendant 
No. 2, 


8. In the reply, the claim of the pain- 
tiff hag been totally denied. It is de- 
nied that the plaintiff was, at any time, 
appointed as a distributor of the pic- 
ture for the territory. The case of the 
defendants is that the plaintiff was ap- 
pointed manager of the second defendant 
at a salary of Rs. 5,000/~ per month 
commencing from July, 1980. It is de- 
nied that any business was conducted 
by the plaintiff on behalf of the defen- 
dants from his residence, The alega- 
tions made against the plaintiff are that 
in spite of instructions to . him noz to 
screen the picture in some parts of the 
territory because of communal] riots, he 
(the plaintiff) confirmed the release dates 
of the picture thereby causing Auge 
losses to the distributor. -To meet the 
expenses of the publicity of the picture 
and in running and maintenance of 


de- 
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second defendant's office in Bhagirath 
Place. Chandni Chowk, Delhi, it is aver- 
red that an amount totalling Rs, 3.23,000. 
had been paid to che plaintiff in cash 
and by cheques. Apart from that, ‘an 
amount of Rs. 1,00,000/- which is being 
claimed by the plaintiff as his commis- 
sion, was paid to him by-the defendant 
for the cost of publicity and for pay- 
ment: of dues to an exhibitor. Case of 
the defendants is that although the said 
picture has proved to be a success in 
other territories, it has gone into losses 
in Delhi-U. P.: territory due to the 
Sheer negligence of the plaintiff. The 
loss suffered by the defendant is stated 
to be to the tune of rupees twenty lacs. 


9. Further, the case of the defendants 
is that because of the losses which have 
occurred due to the negligence or want 
of diligence and skill on the part of the 
plaintiff, the defendants had to request 
the Motion Pictures Association to issue 
circular calling for the dues of the ex- 
hibitors payable by defendants 1 and 2. 
It is further averred that the state- 
ment of 28th Dec, 1980, purporting to 
mention the outstandings of the exhibi- 
tors in this territory was prepared by the 
plaintiff and handed over to defendant 
No, 1. At the foot of that statement, 
the plaintiff has declared that he has 
not received any moneys other than 
shown in the statement from the exhibi~ 
tors. It is further averred that. with 
effect from 13th Jan, 1981, defendants 1 
No. 3 
as their distributor on Jease-basis in re- 
spect of the picture jn the territory in 
consideration of a sum of Rs. 9,00,000/-. 


10. The case thus put up by the de- 
fendants is that the plaintif was mere- 
ly an employee and in that capacity he 
is not entitled to the reliefs of declara- 
tion and permanent injunction. In any 
case, it is urged, prior to the issuance of 
the status quo order the distribu- 
tion rights had been transferred to de- 
fendant No. 3 for consideration of rupees 
nine lacs and as stich the plaintiff is not 


- entitled to any rendition of accounis, 


11. To succeed in this application, 
Mr, 5. N. Sapra learned counsel for the 
plaintiff, admits that ne has to bring 
his case within the purview of S. 202 
Of the Contract Act. The plaintif has 
to show that as an agent he had himself 
an interest in the property which forms 
the subject matter of the agency.. 
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If he has an interest ‘in the property 
then the agreement cannot be terminat- 
ed, to his prejudice, 


12. For the disposa] of this applica- 
tion it is not necessary for me to hold 
at ths stage whether any oral agree- 
ment was or was not entered into þe- 
tween the parties: on 7th Aug, 1980. I 
will assume that such an agreement, as 
referred to by the plaintiff, containing 
the terms which’ have been stated in 
para 6 of the plaint, was arrived at be- 
tween the plaintiff: and defendants Nos.. 1 
and 2. ‘What, however, is to be seen is 
whether under that oral agreement the 
plaintiff had any interest in the pro- 
perty which is the subject-matter of the 
agency. 

13. According to Mr. Sapra, interest 
of the plaintiff in the subject-matter of 
the agency was his skill by which the 
picture was exploited. He does- not 
Claim that the plaintiff had any other 
interest in the prints of the picture or 
publicity materiall which have been 
taken away by the defendants. He sub- 
mitted that skill of the plaintiff gives 
him an interest in the prints and the 
publicity material! The prints and pub- 
licity material having been taken away, 
it is urged, illegally, the plaintiff at this 
stage is entitled to seek interim reliefs 
as prayed for in the application. 


-= 14. Mr. K. K. Mehra, ]earned counsel. 


for the defendants has urged that the . 


suit as well as the application are en- 
tirely misconceived. According to him 
on the plaintiff's own showing he can-. 
not be said to have any interest in the 
property which forms subject-matter of 
the agency. Therefore, the agreement, 
if any, can be terminated. In support 
of His contention,'Mr. Mehra relied up- 
on decision in Dalchand v. Hazarimal 
AIR 1932 Nag. 34. In the said case 
the plaintiff had: appointed the defen- 


dant as his agent for the sale of cloth - 


by an agreement iwhich entitled the de~ 
fendant to retain: part of the price of 
the cloth sold by him as his remunera- 
tions. .The contract was entirely inde- 
finite as - to the time for which the 
agency was to continue. Jackson, J. C. 
after analysing the provisions of S. 202 
of the Contract Act and discussing the 
case law on the subject held that the 
defendant had no interest in the cloth 
which had been’ kept with him: by the 
plaintiff for sale,’ ot Pee a 


Subhash - v. -Feroze «Khan. 


of the picture. 


AIR. 


15. Prima facie the plaintiff: herein 
cannot be said to have any interest in 
the subject-matter of the alleged agency. 
His case that because of his skill, he 
has acquired an interest in the subject- 
matter of the agency and as such is 
entitled to exploit and distribute the 
picture, at this stage, seems to me to 
be misconceived. Mr. Sapra was unable 
to cite any authority in support of his; 
submission, 


16. Agent for exploiting a picture 
lke an agent who is given cloth to sell 
has to have certain skill to carry out 
his work as such an agent, in Dalchand’s 
case (AIR 1932 Nag 34) (supra) the 
agent who had a right to retain a part 
of the price of the cloth sold by him 
towards his remunerations was not held 
to be an agent as envisaged by S. 202 of 
the Contract Act. The plaintiff, accord- 
ing to his own case, was only to get 
commission after the accrual of the col- 
lection cannot thus prima facie be 
said to have any interest in the prints 
As such he is not en- 
titled to an order restraining defendants 
1 and 2 from exploiting or distributing 
or exhibiting the said picture in the 
territory. In my view prima facie he is 
also not entitled to an order restrain- 
ing defendants 1 and 2 from giving or 
transferring the rights of distribution, 
exploitation and exhibition of the said 
picture, 


17. It is the defendants’ . case that 
prior to the filing of the instant suit 
they had appointed defendant No. 3..as 
their agent for exploiting, exhibiting and 
distributing the picture in- consideration 
of the amount of Rupees nine lacs, In 
view of this categorical averment of 
the defendants the prayer of the plain- 
tiff for appointment of a receiver, to 
take possession of the prints of the pic- 
ture, is also Hable to be rejected, — 


18. Accordingly, the application is 
dismissed, but with no order as to costs, 


19. Order dated 23rd Jan. 1981, pass- 
ed by me requiring the defendants to 
maintain status quo thus stands vacated. 


Application dismissed, 
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Bulaki Dass, Petitioner vy, Suraj Bhan, 
Respondent, 


Civil Revn, No, 894 of 1979, re 
28-8-1981*, 
(A) Delhi Rent Control Act (59 vf 


1958), S. 14 (1) Proviso (e) — Evictien 
On ground of bona fide persona] need — 
Mere assertion by landlord that he re- 
quires additional accommodation is rot 
sufficient — Landlord has to satiy 
Court about genuineness of his claim. 


The mere assertion of the landlord 


that he requires for his use the pre- ` 


mises in the tenancy of his tenant raises 
no presumption that he is genuinely m 
need of the same and the landlord kas 
to satisfy the Court on well-recognis=d 
- Objective tests that his claim for addi- 
tiona] accommodation is genuine and ne 
does not want to evict the tenants cut 
of. mala fide intention or for extrare- 
ous reason. To put it otherwise, it is sor 
the Court to determine objectively on 
the basis of the material on the record 
whether in a given case the requirement 
of the landlord is genuine or not, haviag 
regard, of course, to all relevant factors, 
for instance, the size of the landlord's 
family, the financial position of the land- 
lord and members of his family, socal 
customs, conventions and usages eic. 
The whole problem: has to be approach- 
ed from the point of view of a reascn- 
able man-and not that of a whimsical 
landlord, (Para 7) 


(B) Delhi Rent Control Act (59 of 
1958), S. 14 (1) Proviso (e) — Eviction 
— Bona fide personal need — Existing 
accommodation of landlord whether 
reasonably suitable Determination 
of — Considerations — Landlord not ex- 
pected to sacrifice his own comfort “or 
sake of tenant — Landlord ‘cannot be 
compelled to use ‘barsati? as living 
room, 1976 Ren CR 249 (Delhi) and 
(1980) 2 Ren CR 405 (Delhi), Foll. 

(Paras 7, 9) 
Cases Referred: Chronological Pazas 
(1980) 2 Ren CR 405: (1980) 2 Ren CJ 

410 (Delhi) - .9 
(1977) Civil Revn. Petn, No, 354 of 1977, 

D/-- 27-10-1977 . (Delhi), Raghunath 

Kukaria v, S. Mangal Singh 9 


*Against order of R. L. Chugh, Acdl. 
Rent Controller., Delhi, D/- 13-4-1879. 
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Suraj Bhan 
1976 Ren C. R. 249: ee J ‘Rent LR 
819 (Delhi) ; 8 


Arun Kumar, for petitioner Si L. 
Bhatia, Sr. -Advocate yua: C. L. Itorora, 
for Respondent, 


ORDER :— Shri Bulaai Dass, peti- 
tioner in both the abowe mentioned revi- 
sion petitions which are directed against 
order dated 13th Apr. 1979, of an Addi- 
tional Rent Controller, dismissing his 
petition for the eviction of his tenants, 
Sh. Suraj Bhan and Sh. Ram Rattan. is 
the owner-landlord of property bearing 
municipa] No, 1935, Katra Kushal] Rai, Ki- 
nari Bazar, Delhi. This a three storeyed 
building. Besides that there is barsati 
floor and a mezzanine (dochhatti). The 
whole of the building is in the occupa- 
tion of the petitioner-landlord and mem- 
bers of his family who are living with 
him in it, excepting two smal] portions 
which are in the tenancy of the tenants 
Shri Suraj Bhan and Shri Ram Rattan. 
The demised premises with Shri Suraj 
Bhan comprises one room and a store 
with Kolki on the ground floor and a 
big room on the second floor with com- 
mon bath and latrine as shown red in ` 
the site-plan Ex. All. One room and a 
kitchen on the second floor and store on 
the ground floor as shown green in the 
site-plan, All with common bath and 
latrine constitute the tenanted portion 
of Shri Ram Rattan. In June 1977, the 
petitioner-landlord instituted eviction 
proceedings against both these tenants, 
being E-273/77 and E-274/77 on the 
ground of persona] bona fide necessity. 
He, inter alia, alleged that the existing 
accommodation in his occupation was not 
reasonably suitable, being insufficient 
for him and members of his family 
which was fairly large and as such he 
was in bona fide need of the demised 


premises, He also asserted that he was 
having an income of Rs. 27,000/- per 
annum from his business and as such 


he was assessed to income-tax. Further 
his sons had an income of about Rs. 4,000 
€ach per annum, 


2. Both -the eviction petitions were 
naturally contested by the tenants who 
asserted that the alleged requirement 
of the landlord was not bona fide inas- 
much as the accommodation already in 
his occupation was quite sufficient for 
himse]jf and members of his: family. ` 
They pointed out that the landlord had 
not explained as to how.the existing 
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accommodation was not reasonably suit- 
able for him and his family members, 

3. The undisputed facts of the case 
are that the petitioner is the owner- 
landlord of the property in dispute. His 
family comprises (1) himself, (2) his wife, 
(3) his eldest son Tirlok Chand who is a 
married person and has got four children, 
(4) his second son Shri Kailash Chand, 
who too is a married persOn and has got 
one son and three daughters, (5) his third 
„son Shri Naresh Chand, also a married 
person. having two sons, one of whom is 
living with his adoptive parents, and (6) 
his fourth son Shri Prem Chand, who 
is also a married person having two 
smal] children.: Besides that the peti- 
tioner has got three daughters, of whom 
two-were married at the time of filing 
the eviction petitions and the third was 
married subsequently, | 

4. Admittedly, the petitioner is in 
possession of the whole of the portion 
shown in blue in the site-plan, Ex. All, 
which consists of the following: 


‘GROUND FLOOR. 


One room 17’ x, 8" 
One room 19’ x 9-9” 
BATH 

W. C. 


DOCHHATI FLOOR. 
One room 19 x: 9-9 


FIRST FLOOR. ' 

One room 13 x gg” 
One room 11° X; 8” 

One store 8 x 8 7” 

One store 6’ x 8-7” 
One bath 6’ x T-10" 
One kitchen 11” x 7-10” 
Other covered space, 


SECOND FLOOR. 
One room 16’-9" 
One room 8-6”. 
THIRD FLOOR. ; 
Barsati with windows & girders 19-3” x 
10-6” 


5. Even the income of the petitioner 
and his sons, as alleged by him, has 
been accepted to be correct by the 
learned Additional Rent Controller and 
` there is no controversy with regard to 
the same in these revision petitions, 

6. Thus, the controversy between the 
parties lies in a'narrow compass and all 
that has to be seen is whether the exist- 
ing accommodation with the petitioner is 
reasonably suitable for him and members 
of his family as detailed above. The 
landlord -stepped in the witness-box and 
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-~ 7. No doubt, mere 
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simply averred that the present accom- 
modation in his occupation was not sufi- 
cient and he genuinely required more 
accommodation, However, he has not 
explained hów the existing accommoda- 
tion with him is not reasonably suitable 
and how the same is being utilised by 
him and members of his family. The 
learned counsel for the respondents- 
tenants has, therefore, canvassed with 
considerable fervour that the onus of 
proving that the need of the landlord 
for additiona] accommodation is genuine 
and for the matter the existing accom- 
modation available with him is not re- 
asonably ‘suitable lay on him and as 
Such he should have satisfied the Court 
objectively that his requirement was 
bona fide. Mere ipse dixit of the land- 
lord it is urged, would not be enough 
and the Court must be satisfied with 
regard to the good faith and genuine 
need of the landlord as a reasonable 
person objectively. 


assertion of the 
landiord that he requires for his use the 
premises in the tenancy of the respon- 
dents raises no presumption that he is 
genuinely in need of the same and the 
landlord has to satisfy the Court on 
well-recognised objective tests that his 
claim for additional accommodation is 
genuine and he does not want to evict 
the tenants out of mala fide intention or 
for extraneous reason. - To put it other- 
wise, it is for the Court to determine 
objectively on the basis of the material 
on the record whether in a given case 
the requirement of the landlord js genu- 
ine or not, having regard, of course, to 
al] relevant factors, for instance, the 
size of the landlord’s family, the finan- 
cia] position of the landlord and mem- 
bers of his family, socia] customs, con- 
ventions and usages etc. The whole pro- 
blem, to say the least, has to be approa- 
ched from the point of view of a reason- 
able man and not that of a whimsical 
landlord. Thus, al] that has to be seen 
in the instant case is that having regard 
to the foregoing circumstances, the ex- 
isting accommodation with the petitioner- 
landlord can be said to be reasonably 
Suitable for him and members of his 
family. As at present, the eldest son 
of the petitioner has got four children. 
eldest of them is 22 years old by now, 
while his daughters are aged 15, 12 and 
10. Naturally, therefore, he wil] require 
one room for himself and. his wife, an- 
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other room for his eldest son who is 
evidently of marriageable age and at 
least one room for three daughters, even 
though he can legitimately claim a sepa- 
rate room for each of them having 
regard to the fact that they are fairly 
grown up and are studying) Likewise 
the second son of the petitioner needs 
at least three rooms, one for himself and 
his wife, one for his son and one for 
his daughters who are, of course, of 
tender age, being between the ages of 
3 to 9 years, Surely, the landlord is not 
excepted to huddle his sons and daugh- 
ters together in one room. On a parity’ 
of reasoning, the third son of the pejd- 
tioner will need two rooms, one for 
himself and his wife and the other for 
his son. Of course, the fourth son, who 
has children of tender age, may for the 
present be able to. live in one rocm 
although one cannot be oblivious to his 


growing need for additional accommoca- . 


tion in near future. That besides it is 
beyond the pale of controversy that the 
three married daughters of the petitiorer 
keep on visiting. So the petitioner re- 
quires at least one additiona] room for 
‘being used aS a guest room. It canrot 
be gainsaid that sometimes his daugh- 
ters may be visiting the house of the 
petitioner’ at one and the same time, 
e. g on festive occasions like Raksha 
Bandhan and sometimes they may even 
stay overnight. At least, the landlord is 
entitled to make provision for the sare, 
He is not expected tọ sacrifice his own 
comfort for the sake of the tenant, 


8. This was the view 
Avadh Behari Rohatgi, J., in Krishan 
Kumar v. Vimla Sehgal, 1976 Rent CR 
249. His Lordship observed that : 

“No one ean say that when he requires 
one -separate room for each member of 
his family including himself and his 
wife his requirement is unreasonakle, 
The law does not expect the landlord to 
sacrifice his comforts and live a crowd- 
ed life in his own house when he can 
have better comfort.” 


9. Looking from this angle the peti- 
tioner-landlord requires at least 11 living 
rooms for himself and members of his 
family. So reliance by the learred 
Additiona] Rent Controller on the deri- 
sion of this Court in Raghunath Kukaria 
v. S. Mangal Singh, Civil Revn, Pein. 
No, 354/77, decided on 27th Oct 1977, is 
simply misplaced and the same is dis- 
tinguishable on facts. It was, inær 
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alia, noticed by V, D, Misra, J. (as his 
Lordship then was) that the landlord 
had not disclosed how many members 
of his family were males and how many 
were females, He did not even tell the 
ages of the various members of his fami- 
ly. Further, he had not given the 


- dimensions of the rooms in his posses- 


sion. So‘it was under these circum- 
stances that his Lordship felt persuaded 
to allow leave to the tenant to contest 
the application for eviction. According 
to the learned Additional Rent Control- 
ler the landlord is in possession of six 
very big hall type double rooms besides 
two other rooms and stores and, there- 
fore, the accommodation available with 
him is quite enough, I do not think 
that the mezzanine floor room even 
though quite big in size can be rightly 
looked upon as a living room. It was 
so held by Sultan Singh, J. in Uttam 
Chand v, Smt, Ram Murti Gupta, (1980) 
2 Ren CR 405, on a consideration of 
municipal bye-laws ete. and I am in. 
respectful] agreement with his Lordship. 
On a parity of reascning there is con- 
siderable force in the contention of the 
learned counsel for the petitioner that 
barsati on the third floor along with 
open terrace is being used as barsati 
and the landlord cannot be compelled 
to use it as a living room, Surely, bar- 
sati is designed and is meant for use for 
sleeping etc. in summer/rainy weather 
and it has its own utility. Hence, the 


‘landlord can justifiably insist on using 


the same as barsati and not as a living 
room, Even assuming, however, for the 
Sake of argument that both these rooms 
can be used as living rooms, the existing 
accommodation with petitioner still 
falls short of his total requirement. 
Needless to say that the stores in the 
house have their own special use, in that 
al] household goods and effects are 
stacked therein for purposes of safety 
etc, No landlord is expected to store his 
belongings and household effects in the 
living room. Thus, even taking the most 
charitable view of the whole matter, I 
have least hesitation in holding that the 
present accommodation with the peti-. 
tioner-landlord is not reasonably suit- 
able for him and members of the family 
living with him in the house in dispute. 
It may be pertinent to add here that 
he and members of his family are joint 
in mess. Further, it may be noticed that 
an extravagant view regarding his re- 
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quirements. is not heing - 
sense that no provision is being made 
for drawing room or dining room as 
such, Under the: circumstances, I am of 
the considered view that at least one of 
the two tenants must vacate the pre- 
mises in his tenancy for the sake of the 
petitioner-landlord, Since the accom- 


modation in the, tenancy of Shri Suraj | 


Bhan-respondent: consists of two rooms 
and a store room etc. I think this ac- 
commodation should be enough to meet 
the genuine requirements of the peti- 
tioner-landlord, 


10. To sum up, therefore, I allow. 
Civil Revision Petition No, 894/79 and 
order that the respondent, Shri Suraj 


Bhan shall surrender vacant possession 
of the demised premises, as shown red 
in the site-plan Ex, A 11, to the petitioner 
within six months from today. Civil Re- 
vision Petition No, 895/79 against Shri 
Ram Rattan, respondent, however, is dis- 
missed as having become  infructuous. 
Under the circumstances, no order is 
made as to costs, 

Order accordingly. 
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SULTAN SINGH, J. 


Gurdial Singh, Appellant v. Pearey | 
Malhan, Respondent. 


First Appeal No: 321 of 1968, Di- 24-4- 
1981.* -` 


Contract Act (9 ‘of 1872), Ss. 39, 64 — 
Contract for sale of property — Cancellation 
of contract by vendor himself ‘before agreed 
date for performance — Vendor would be 
Hable to refund the amount —- Question. of 
readiness and willingness to perform contract 
on part of vendee does not arise. | 


Where there was:a contract for sale of pro- 
perty and the vendor himself cancelled the 
contract before the agreed date fixed for 
performance of the contract, the vendee 
would be entitled. to file a suit for refund of 
amount deposited by him on the cancellation 
of the contract and the question of readiness 
and willingness to ‘perform the contract on 
the part of the vendee does not arise in such 
a case. When the ‘vendor cancelled the con- 
tract the vendee is discharged from the: obli- 





Lal 


‘gations of the contract, (Para 5) 
*From judgment! and decree of Mrs. 
S. Duggal, Commercial Sub J., - Ist Class, 


. Delhi, D/- 29-7-1968., 0 as 
GY /EEY/D329/81/PGS[MVJ ee 


Gurdia] Singh v. “Péarey Lal . 
taken in’ the ' 


‘contract. 


| AER. 

' Section -64 applies: to cases-of rescission: of 
contract under S. 39 and a liability to. make 
restitution attaches to the party putting an 
end to a contract- under S. 39. AIR 1943 
PC 34, Rel. on. (Para 5) 


Further, the vendee could be said to ‘be 
ready and willing to perform the contract 
when he was in a position to pay the entire 
sale amount to get sale deed executed on or 
before the agreed date and he was not re- 
quired to perform any other act under the 
agreement. It was only the vendor who 
committed the breach and did not obtain the 
clearance certificate from the Income-tax 
Officer for the execution of sale deed. 

(Para 5) 
Cases Referred: Chronological Paras 
AIR 1943 PC 34: 1943 All LI 387: (1943) 2 

Mad LJ 369 5 

AIR 1934 Lah 474:35 Pun LR 511 5 


N. S, Sistani, for Appellant; H. S. Tiyagi 
with Rajesh Tiyagi, for Respondent. 

JUDGMENT :— This first appeal has 
arisen out of a suit filed by the respondent 


for recovery of Rs. 10,300/- on account of 


refund of Rs. 10,000/- paid by him to the 
defendant-appellant in pursuance to an agree- 
ment to sell dated 24th July, 1965 and- 
Rs. 300/- as interest. The plaintiff paid 
Rs. 10,000/- to the defendant-appellant- on 
24th July, 1965 as per receipt Ext. P-12. 
According to this receipt the appellant agreed 
to sell his property at plot No. B/37, Kailash 
Colony, New Delhi for a consideration | of 
Rs. 75,000/-. The balance amount was pay- 
able before the Sub-Registrar. Initially. the 
parties had agreed to execute the sale deed 
within 15 days from the date of the said re- 


Ceipt but subsequently the said period was 


extended to 45 days ending 7th Sept., 1965. 
It is not disputed that the time. was the 
essence of the contract. This extension was 
made by making amendment in the original 
receipt duly signed by the parties. The plain- 
tiff alleges that he has always been ready 
and willing to perform his part of the con- 
tract but the defendant committed breach: of 
contract and also cancelled the same. . The 
plaintiff, therefore, as already stated, claimed 


. the refund of Rs. 10,000/- and interest there- 


on. The trial Court by the impugned judg- 
ment passed a decree for Rs. 10,000/- with 
costs. . nap 

2. Learned counsel for the appellant sub- 
mits that the appellant had always been 
ready and willing to perform his part .of the 
-He says that the defendant obtain- 
ed. iticome-tax clearance certificate, that - he 
vacated the suit: property ` and- took. another 


- premised: for -his occupation with a. view: to 
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execute the sale deed: and deliver. possession 
to the respondent. He further says tha- the 
plaintiff was not ready and willing to. per- 
form his part of the contract and thet he 
was not possessed of Rs. 65,000/-, the ba-ance 
of sale consideration for the purchase o= the 
property. The trial Court after referring to 
the evidence on record held that the plaintiff 
was possessed of funds to pay the ba_ance 
of sale consideration and get the-sale deed 
executed, that the defendant cancelled the 
agreement on 6th Sept., 1965 although the 
last date for the performance of the contract 
was 7th Sept., 1965, that the defendant was 
not possessed of a genuine income-tax clear- 
ance certificate for getting the sale deed <egis- 
tered, that the breach was committed by the 
defendant and therefore a decree for Ripees 
10,000/- was passed in favour of the plaintiff- 
respondent. 


3. The appellant says that in terms cf the 
agreement of sale he was not require] to 
obtain any income-tax clearance certificate 
and that the plaintiff committed the breach. 
The sale consideration is Rs. 75,000/- and 
for getting the sale deed registered for a con- 
sideration of more than Rs. 50,000/- tke re- 
gistering officer under the Indian Registration 


Act is not authorised to register the same, 


unless the income-tax officer concerned issues 
a clearance certificate as provided in Sec- 
tion 230-A of the Income-tax Act, 1961. It 
is correct that in the agreement to sell there 
is no condition for the production o= in- 
come-tax clearance certificate but when the 
parties enter into an agreement to sel and 
the law prescribes a condition before a docu- 
ment: can be registered, the condition pre- 
scribed by the statute becomes a part” and 
parcel of the agreement. In other words, it 
seems that the requirement of S. 230-A of 
the Income-tax Act should be deemed to be 
an implied condition of an agreemert to 
sell between the parties when the sale 
consideration is more than Rs. 50.000/-. 
From the record it appears that the defen- 
dant never informed the plaintiff that b> had 
applied or obtained the income-tax clecrance 
_ certificate. Nothing has been brought © my 
notice on behalf of the appellant to show 
that any such intimation was ever given by 
the appellant to the respondent. On the 
other hand, the case set up by the plaintiff 
is that the: defendant expressed his inability 
to secure the income-tax clearance certificate 
on-2nd Sept., 1965. The defendant, it is al- 
leged therefore suggested that instead cf one 
sale: deed two sale deeds.be executed, 
for .3/5th.of the house .in. consideration of 


: Rs, 45,000}: :and..the ether for 2/5th. .«f, the 
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. contract as cancelled and claim 


one 


..+ Delhi 124 


house in consideration of Rs. 30,000/-. The 
plaintiff further says that in pursuance | of 
this suggestion he purchased a _  non-judicial 
stamp paper for the execulion of a sale deed 
in consideration of Rs. 45,000/- on 3rd Sep- 
tember, 1965 which was handed over to the 
defendant for getting the sale deed written 
thereon. The plaintiff further says that the 
defendant got the sale deed typed out but 
he got the sale deed of the entire property 
and not for 3/5th of the house. He further 
says that the defendant wanted him to pay 
the balance of the sale price under the table. 
This was not acceptable to the plaintiff and 
obviously for the reasons that the property 
might be acquired under Sec. 269-C of the 
Income-tax Act on the ground that the sale 
consideration of Rs. 45,000/- was not a fair’ 
market value, There is a dispute between 
the parties about the bifurcation of the trans- 
action into two documents. This, however, 
is not a material dispute for the decision of 
the present appeal. 


4. On 4th Sept., 1965 the plaintiff sent a 
telegram Ext. P-1 to the defendant requiring 
him to arrange for the income-tax clearance 
certificate by 6th Sept., 1965 and to execute 
the sale deed on 7th Sept., 1965. A notice 
Ext. P-2 was also issued by the  plaintiff’s 
counsel to. the defendant. It appears that the 
defendant did not take any action but on 
6th Sept., 1965 he sent a telegram Ext. P-4 
through his counsel to the plaintiff cancel- 
ling the agreement dated 24th July, 1965. 
The defendant in- his notice dated 6th Sept., 
1965 Ext. D-1 intimated the plaintiff that the 


sum of Rs, .10,000/- stood forfeited. By a 
notice dated 10th Sept., 1965 the plaintiff 
demanded the refund of Rs. 10,000/- with 


damages. 


5. Learned Counsel for the plaintiff sub- 
mits that anticipatory breach of the contract 
was committed by the defendant and there- 
fore the plaintiff was entitled to treat the 
the refund 
of the amount. It is not disputed that the 
defendant cancelled the contract by the said 
telegram, Ext. P-4. Section 39 of the Con- 
tract Act reads as under: 


“S, 39. When a party to a contract has . 
refused to perform or disabled himself from 
performing, his promise in ifs entirety, the 
promisee may put an end to the contract, un- 
less he has signified, by words or conduct, 


_his acquiescence in its. continuance.” 


Under this section, the defendant refused to 
perform his part of the contract and . there- 
fore the plaintiff was entitled to put an end 
to the contract. - The ` plaintiff did so by 


demanding. the-refund. of.,the sum of Rupees ` 
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10,000/- paid in advance. On the | cancella- 
tion of the contract the plaintiff had two re- 
medies; to institute a suit for specific per- 
formance or to bring an action for the 
breach i.e., for the refund of amount paid 
by him. When the defendant cancelled the 
contract the plaintiff is discharged from the 
obligations of the contract. He was not re- 
quired to perform conditions after (sic) the 
defendant cannot demand the plaintiff. to 
perform any part of the contract. In Dis- 
trict Board, Jhelum iv. Hari Chand, AIR 
1934 Lah 474, it is observed that a party to 
a contract who commits a breach of the 
contract cannot require the other party to 
perform his part of tbe contract. Thus it is 
clear that after the cancellation of contract 
‘on 6th Sept., 1965 there was no obligation on 
the part of the plaintiff to do any act for 
the completion of ‘the contract. On the other 
hand, under S. 64 of the Contract Act the 
plaintiff is entitled to:receive back the amount 
paid by him to the defendant. Section 64 of 
the Indian Contract Act reads as under :—- 


“When a person at whose option a con- 
tract is voidable rescinds it, the other party 
thereto need not perform any promise therein 
contained in which he is promisor. The 
party rescinding a voidable contract shall, if 
he have received any benefit thereunder 
from another party to such contract, restore 
such benefit, so far as may be, to the person 
from whom it was received.” 


In the present case the defendant cancelled 
the contract and he. had received Rupees 
10,000/- under the contract. He is therefore 
liable to refund this.amount to the plaintiff. 
In Muralidhar Chatterjee v. International 
Film Co. Ltd., AIR 1943 PC 34, it was held 
that S, 64 of the Contract Act applied to 
cases of rescission of contract under S. 39 
and that a liability to make restitution 
attaches to the party: putting an end to a 


contract under S. 39;of the Contract Act. - 


Thus under Ss. 39 and 64 of the Contract 
Act on the cancellation of the contract by 
-ithe defendant the plaintiff became entitled 


to the refund of the amount received by the | 


defendant without proving anything more. 
The trial Court, as already stated, held that 
the plaintiff was ready and willing to per- 
form his part of the'contract and that the 
defendant committed ' the breach and there- 
fore a decree was passed. But in the pre- 
sent case when the defendant himself can- 
celled the contract, I am of the view that it 
is not necessary to decide whether the plain- 
tif was ready and willing to perform his 
part of the contract.. Learned counsel for 
‘the appellant; however, submits that tho 
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plaintif is not entitled to the refund of thej 
said amount on the ground that he was not 
ready and willing to perform his part of the 
contract. As already siated, this question 
does not arise when the defendant himself 
cancelled the contract.on 6th Sept., 1965 
while the fast date for completion of the 
contract was 7th Sept, 1965. Under. Ss. 39 
and 64 of the Contract Act the defendant, 
as already stated,.is liable to pay the amount, 
In any case the parties have taken me 
through the evidence on record and there is 
no reason to reverse the finding of the trial 
Court holding that the plaintiff was ready 
and willing to perform his part of the con- 
tract. There is sufficient oral and docu- 
mentary evidence on record that the plaintiff 
was In a- position to pay Rs. 65,000/- to get 
the sale deed executed in his favour on or 
before the agreed date. The plaintiff was 
not required to perform any other act under! , 
the agreement. It was the defendant who 
committed the breach. He did not obtain 
the clearance certificate for the execution of 
the sale deed. No intimation was ever sent 
by the defendant to the plaintif about “any 
clearance certificate. The trial Court on an 
appreciation of evidence on- record has 
rightly concluded that the document Exhi- 
bit D-2 was not a genuine document, More- ` 
over, the document Ext. D-2 was not proved 
The Income-tax 
Inspector who appeared before the Court as 
D. W. 2 could not decipher the signatures 
of the alleged Income-tax Officer on the said 
certificate. There was also no proof to show 
that any certificate was issued by the Income- 
tax Department before the crucial date. 

6. There is no infirmity in the judgment 
of the trial Court. The appeal has no merit 
and therefore it is dismissed with costs.- 


Appeal dismissed. 
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-© M/s, Krishan Chander Ramesh Chander 


and Bros., Petitioner v. Soban Lal, Respon- 
dent. i 
Suit No. 123-A of 1980, D/- 24-8-1981. 
Arbitration Act (10 of 1940), S. 2 @ — 
Arbitration ‘agreement — Incorporation by 
reference to another instrument. 
‘The seller of goods who was a member of 
Delhi Hindustani Mercantile Association, 


sent, from time to time, bills to the buyer 
who was not a member of the Dethi Hindus- 
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tani Association. The bills. contained a 
clause that “goods are purchased from the 
seller subject to terms and conditions of 
Delhi Hindustani Association”. The ules 
and regulations of the Association provided 
for arbitration even in the event of a dispute 
between a member and a non-member. 
Held, there was a valid arbitration aereemnent 
between the buyer and the seller. (1980) 18 
Delhi LP 240 (2) and AIR 1972 Bom 345, 


Rel. on, (Paras 8, 11, 12, 18) 
Cases Referred: Chronological Paras 
(1980) 18 Delhi LP 240 (2) 6, 12, 13 


(1975) 1 WLR 1281: (1975) 2 All ER 549, 
Modern Building Wales Ltd. v. LEES 

AIR 1972 Bom 345 11, 13 
O. N. Vobra, Sr. Advocate with R. K. 

Tandon, for Petitioner; V. K. Ohri, for Re- 

spondent. . - 

. ORDER :— This is an application wnder 

Section 20 of the Arbitration Act, 1940. 

2. The petitioner, M/s. Krishan Chander 
Ramesh Chander & Bros., is a partnership 
firm carrying on cloth business at Delhi. 
The respondent Sohan Lal is the ' sole pro- 
prietor of business known as M/s. Amir 
Chand Sobhan Lal. He carries on cloth 
business at Meerut. The petitioner sold 
cloth to the respondent, The dealings start- 
ed on 18th April, 1978 and ended on 29th 


Sept., 1979. Over this period of a year and’ 


5 months, the respondent purchased cloth 
which is evidenced by 84 bills issued by the 
petitioner. l 

3. All the 84 bills have been produced on 
the record. Theree of these bills are. admit- 
tedly signed by the respondent. These are 
Exhibits P1, P2 and P3. ‘The remaining 81 
bills are also admitted by the respondent as 
he does not deny that these bills were -ssued 
by the petitioner-firm from Delhi in regard 
to the cloth purchased by him. In fac: 77 
of these bills were produced by the respon- 
dent himself on a notice served by the peti- 
tioner requiring him to produce the docu- 
ments. | 

4. Admittedly there is on these biis a 
term in Hindi. Translated into Englist this 
term says: “the goods are purchased from 
Krishan Chander Ramesh Chander and Bro- 
thers subject to the terms and conditicns of 
the Delhi Hindustani Mercantile Asocia- 
tion”. 

5. Relying on this clause the petitioner- 
seller says that as the rules and regulations 
of the Delhi Hindustani Mercantile Associa- 
tion provide for arbitration this dispute aris- 
ing between the parties should be referred to 
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arbitration. The dispute alleged by the peti- 
tioner-seller is that the respondent-buyer has 
failed to pay Rs. 1,70,195.00 on account of 
the balance price of goods sold and deliver- 
ed including interest, The buyer denies the 
existence of the arbitration agreement. On 
the pleadings of the parties the following 
issues were framed : 

1. Is there any agreement between the par- 
ties for referring the dispute to arbitration 
as alleged by the petitioner ? 

2. Relief. 


6. The real question for decision in this- 
case is whether there is an arbitration agree- 
ment between the parties as defined by Sec- 
tion 2 (a) of the Arbitration Act. It is true 
that there is no explicit clause in this case 
which provides in so many words that in the 
event of a dispute arising between. the parties 
the same shall be referred to the Delhi 
Hindustani Mercantile Association, as was 
the case in the reported decision: C. M. 
Grover v. Kartar Singh Phool Singh, (1980) 
18 Delhi LT 240 (2). The term in that case 
printed on the bill was that “the dispute will 
be settled through a person to be appointed 
by the Hindustani Mercantile Association”. 
In this case, the term of the contract of sale 
says that the goods are sold subject to the 
rules and regulations of the Delhi Hindus- 
tani Mercantile Association. 


7. The Delhi Hindustani Mercantile As- 
sociation has published a booklet containing 
its constitution and rules and regulations. 
The rules and regulations provide for arbi- 
tration. For example, R. 36 (5) provides 
that the Association shall hear and determine 
disputes arising between a member and mem- 
ber or non-member or any other person. 
The dispute, therefore, may be between a 
member and a non-member. The seller is a 
member of the Association. The buyer is 
not. So the Association can decide the dis- 
pute arising between these two parties. A 
dispute between member and non-member 
will be decided by the Association provided 
the parties to the transaction have agreed to 
be bound by the rules and regulations of the. 
Association. Rule 47 provides that disputes 
will be settled by an arbitrator or a Tribunal 
to be appointed by the Association and their 
decision shall be binding on the parties. 
The dispute cannot be taken straightway 
to Courts. It must first be referred to the 
Association to arbitrate. Such is the binding 
force of the rules and regulations of the 
Association. 

7-A. Once the parties to the bargain have 
agreed to be bound by the rules and regula- 
tions of the Mercantile Association, there is 
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an incorporation of: the arbitration clause by 
reference in the bills of sales. The provisions 
regarding arbitration are all incorporated in 
these bills because the contract made by the 
parties is itself subject to the rules and re- 
gulations of the Delhi Hindustani Mercantile 
. Association. The rules and regulations, 
therefore, became incorporated in the said 
contract. Two rules to which I have specifi- 
cally referred amount to an arbitration agree- 
ment. 


8. It is not necessary that there should 
be'a formal agreement-or that -the terms 
should all be contained in one document. 
No particular form is obligatory. All that 
is necessary is that the parties should agree 
in writing to submit present or future dif- 
ferences to arbitration. Such an agreement 
may be found in correspondence consisting of 
a number of letters. Or, as here, in the 
rules and regulations of a body of merchants. 
(See Russell on Arbitration, 19th Edn., p. 49). 
To constitute an arbitration agreement all 
that is required is that there must be an 
agreement that is to say, the parties must be 
ad idem and that agreement must be in writ- 
ing. It is not necessary that the written 
agreement must be signed. This is what the 
definition in S. 2 (a) of the Arbitration Act 
says. Here we find there is a written agree- 
ment, On three bills there are Signatures 
also though they are not an essential require- 
ment. But the agreement to be bound by 
the rules and regulations of the Delhi Hindu- 
stani Mercantile Association is in writing. 
Therefore, the agreement arises by the in- 
corporation of the rules and regulations which 
contain an arbitration clause and under which 
the dispute has to be referred to arbitration. 
In other words, the rules and regulations are 
annexed to the contract of sale by reason of 
the agreement of the parties. Russell says: 

“The agreement may arise by -the in- 
corporation ‘of one document containing an 
arbitration clause in another under which the 
dispute arises.” 


(Russell on Arbitration 19th Ed., p. 50) 


9. The doctrine of “incorporation by re- 


ference” means that. there are two documents 
between the relevant parties. It is inherent 
in cases of incorporation by reference that 
the parties are concerned not with one docu- 
ment alone but with at least two, one of 


which contains an arbitration clause and the. 


other which does not. By reference or im- 
plication the arbitration clause. is imported in 
the relevant contract. Because it is contain: 
ed in a closely linked pre-existing document. 
The question whether the arbitration clause 


is incorporated in the relevant contract - be-- _ 


tween the relevant parties is always a ques-. 
tion. of construction. Halsburys- Laws . of 
England 4th Ed. para 522). In the present 
case the agreement between the parties in- 
sorporates the arbitration provisions which 
are set out in another document, namely, the 
rules and regulations published by the Mere 
cantile Association, 

10. The doctrine of siaeorporatior by Te- 
ference?” means merging of one thing in an- 
other so that the two form a single whole. 
Now what is the position here? ‘The rules 
and regulations of the Association are, as it 
were, bodily lifted from outside and written 
in ink in the contract of sale. The rules and 
regulations must be read verbatim into the 
bargain as though printed there in extenso. 

11, As both the sale contract and thej 
rules of the Association are in writing, there 
exists a valid arbitration agreement in terms 
of S. 2 (a). The parties, notwithstanding the 
fact that the buyer is a non-member, have 
by their voluntary act of making their con- 
tract subject to the rules and regulations of 
the Association incorporated the arbitration 
clause into their contract and thereby enter- 
ed into an arbitration agreement.. It is by 
reason of such voluntary act of the parties 
and not by independent force of the rules and 
regulations that the agreement has come into 
being and is therefore binding on the parties. 
(See Arthur and Co. v. S. K. and Co., AIR 
1972 Bom 345 per Mody and Kamat, JJ.) 

12. It is not necessary that both the par- 
ties must be members of the Delhi Hindu: 
stani Mercantile Association before the matter 
can. be referred to arbitration, A contrary 
contention was raised in C. M. Grover, (1980+ 
18 Delhi LT 240 (2)) (supra). The Judge dis- 


` missed it. The only distinction between that 


case and the present one is this. In that case 
there was an explicit submission to arbitra- 
tion. Here there is an incorporation by re- 
ference of the rules and regulations of the 
Association which contain an arbitration 
clause and provide for arbitration in the 
event of a dispute arising between member 
and non-member. 


13. Counsel for the purchaser raised three 
objections. In the first place he said. that the 
rules and regulations of the Association 
apply to members only. I have rejected 
this argument. Yogeshwar Dayal. J. reject- 
ed. it in C. M. Grover (1980-18 Delhi LT 
240. (2)} (supra). Mody and Kamat, JJ. re 
jected it in, Arthur & Co., (AIR 1972. Bom 
345) (supra). ; 

14. In the second: place ad submitted 
in the alternative that-in any event the rules. 
and regulations. of the Association ‘are Te- 
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that the rules which provide for arbitration 
will not apply to this case. The short answer 
fo this argument is that the parties heve 
agreed to be bound by the rules and regvia- 
tions of the Association as a whole and all 
such rules and. regulations as apply to a 
transaction of sale ought to apply to this 
case. It will not be reasonable to hold taat 
arbitration provisions do not apply though 
everything else in the regulations will apply. 


“Where parties by an agreement import fhe 
terms of some other document as part of 
their agreement those terms must be import- 
ed in their entirety .. ... ... but subject to 
this: that if any of the imported terms in 
any way conflicts with the expressly agrzed 
terms, the latter must prevail over what 
would otherwise be imported.” (Modern 
Buildings Wales Ltd. v. Limmer, (1975, 1 
WLR 1281 (1289) per Buckley LJ). 


15. Thirdly, counsel said that rules pro- 
viding for settlement of disputes do not 
amount to arbitration. They amount, he 
said, to setting up a hierarchy of Courts. His 
further submission is that no one can bri- 
vately set up Courts of his own parallel to 
the Court of justice established by the Szate 
and, therefore, the provisions in the rules are 
violative of S. 28 of the Contract Act and 
S. 9 of the Civil P. C. This argument is 
based on a confusion of thought. 
and regulations are framed to settle the dis- 
putes between merchants. The rules provide 
for a domestic forum. These. rules envisage 
that in the event of a dispute arising between 
members or members and non-members, the 
matter shall be referred to an arbitrator of 
a tribunal of arbitration for decision. The 
matter goes first to a single arbitrator under 
the rules. It can be taken in appeal to a 
tribunal of arbitration by the aggrieved 


party. There is a clear provision in the rules - 


for the settlement of disputes by the method 
of arbitration. 


16. Itis a misnomer to call the arbitrator 
or the tribunal of arbitration Courts. They 
are nothing of the type. They are pure and 
simple lay arbitrators well conversant with 
the usage and custom of trade and thus dest 
fitted to decide disputes’ arising between 
traders in an inexpensive way. Arbitretion 
has great attraction for commercial’ men 
and others. One of its major atrac- 
tions is that the arbitrator is uswally 
chosen from gentlemen in the trade who may 
be assumed’ to know :-very much about its 


technicalities than-a- judge: could: hope to. 
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stricted in their application to rules regatd- - 
‘ing sales made by the Association. - He says: 
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know. Various chambers of commerce and 
professional and trade associations have in- 
stituted arbitration tribunals for dealing with 
disputes in connection with their trade and 
business. They are not law Courts. They 
do not compete with us. No one can. The 
Courts represent -the sovereign power of the 
State. In fact these trade associations de- 
pend on us for the enforcement of their 
awards. We lend them assistance. 


17. The parties prefer to refer the dis- 
pute for settlement to a tribunal of their 
own choosing, instead of to a Court. With 
this end they enter into a contract. In the 
instant case the terms of the contract are 
wide enough to make the arbitration rules of 
the Association applicable. 

18. For these reasons the objections are 
dismissed. I hold that there is an arbitra- 
tion agreement. There is no reason why the 
matter should not be referred to the Delhi 
Hindustani Mercantile Association for settle- 
ment by arbitration. The issue is decided in 
favour of the seller and against the buyer. 
The application is accordingly allowed with 
costs. The arbitration agreement is filed. The 
matter is referred to the Delhi Hindustani 
Mercantile Association. for arbitration and 
award, 

19. The order of\ injunction dated 15th 
July, 1980 will continue till further orders. 


Order accordingly. - 
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PNB Finance Limited, New Delhi, Appel- 
lant v. Shital Prasad Jain and others, Res- 
pondents. 

F. A. O. (OS) No. 9 of 1980, D/- 19-2-1981. 


Civil P. C. (5 of 1908), 0. 39, R. 1, S. 15! 
— Application for ad interim injunction re- 
straining defendants from transferring or dis- 
posing of certain properties —- Plaintiff-com- 
pany alleging that defendant obtained loan 
from plaintiff for certain purpose but divert- 
ing said amount to defendant companies by 
committing fraud) and purchasing properties 
in their name — Held, application should be 
allowed — Doctrine of piercing corporate 
veil may be invoked for ends of justice. AIR 
1968 SC 1413, AIR 1967 SC 819 and AIR 
1869 SC 932, Rel. on. Decision of single 
Judge dated 16-11-1979 (Delhi), Reversed. 

(Paras 14, 16) 

Cases Referred: Chronological Paras 
(1974) 3 All ER 217 : (1974) 1 WLR 991: 
118 SJ 464, Wallersteiner v. Moir - 11 
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— 
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AIR 1969 SC 932 7 
AIR 1968 SC 1413 15 
AIR 1967 SC 819 > 6 


(1962) 1 WLR 832 : (1962) 1 All ER 442: 
106 SJ 531, Jones v. Lipman 12, 14 
(1933) Ch 935 ::149 LT 241 : 102 LJ Ch 
212, Gilford Motor Company Ltd. v. Horne 


9, 12 
(1897) AC 22: 75 LT 426: 66 LJ Ch 35, 
Salomon v. Salomon & Co. Ltd. 11 


K. K. Jain with D. K. Aggarwal and Pra- 
mod Dayal, for Appellant; C. N. Murthy with 
R. Vasudevan (for No. 1) and Mrs, Shyamla 
Pappu, Sr. Advocate with Y. P. Narula (for 
Nos. 2, 3 and 5), ifor Respondents. 


J. D. JAIN, J. :— The facts giving rise to 
the above mentioned cross-appeals . against 
. order of the Single Judge dated 16th Nov., 
1979, succinctly are that in Dec., 1976 the 
plaintiff-PNB Finance Limited (a public limit- 
ed company) instituted a suit for recovery of 
Rs. 19,55,890/370 : against Shital Prasad Jain 
(defendant No. 1), his son Mukul Jain (de- 
fendant No. 2), Rajadhani Vanijya Ltd. (de- 
fendant No. 3), Poorvanchal Projects Ltd. (de- 
fendant No. 4) (both defendants 3 and. 4) 
being public limited companies) and Emjay 
Overseas (Private). Limited (defendant No. 5) 
on the averments' that defendant No. 1 had 
been Financial Adviser of the plaintiff from 
Ist. Feb., 1972 to 11th June, 1975. Pursuant 
to a request made by defendant No. 1 on 
7th Nov., 1974, a loan of Rs. 5,00,000/- 
(rupees five lakhs ‘only) was given to him on 
23rd Dec., 1974, at 16% per annum as in- 
terest. 
sory note on the same day in consideration 
of his having obtained the loan. Thereafter, 
on the request of defendant No. 1 vide letter 
dated 15th Jan., 1975, the plaintiff advanced 
another loan of Rs. 10,00,000/- (rupees ten 
lakhs only) on 29th Jan., 1975. It was re- 
presented by defendant No. 1 that he would 
utilise the said amount for the purchase of 
_immoveable property in Delhi and the Direc- 
tors of the plaintiff-company sanctioned the 
grant of the loan ion the following terms: 


(i) the loan amount of Rs. 10,00,000/- 
would carry interest @:16% per annum pay- 
able quarterly on the last day of each quar- 
ter: a : 

(Gi) the loan would be repaid in twelve 
monthly instalments commencing from April 
1975; and 


(iii) the loan would be secured by deposit 
of the title deed of the property as soon as 
the property was registered in the name of 
the defendant No. 1. : 


= 
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Defendant: No. 1 executed a promis- 


ALR, 


2. A pronote with regard to the same was 
also executed by defendant No. 1 on the 
aforesaid date viz. 29th Jan., 1975. He did 
not pay anything either towards the principal 
amount or towards interest, instead he divert. 
ed the amount of both the loans to defen- 
dants 2 to 5. A part of the loan was also 
diverted to M/s. Dabri & Company, a sole 
proprietary concern of one Kundanmal Dabri- 
walla of Calcutta. It was further averred 
that the companies-defendants 3 to 5 were 
floated by defendants 1 and'2 and were con- 
trolled by them, the majority of shares in 
these companies being held by defendants 1 
and 2 and other members of their family and 
close relatives. Thus, they are family con- 
cerns of defendants 1 and 2. These defen- 
dants in turn applied the amount of loans so 
diverted to -them in purchasing immovable 
properties at New Delhi. Defendant No. 3 
purchased the property bearing No. 10, Panch- 
sheel Marg, New Delhi at the price of Rupees 
10,00,000/- approximately while defendants 4 
and 5 purchased flats bearing Nos. 101 and 
102 comprised in New Delhi House, 27, 
Barakhamba Road, New Dethi, respectively, 
each priced at about Rs. 3,00,000/-. It was 
further averred that the said properties were 
being held by the said defendants on behalf 
of defendant No. 1 inasmuch as the latter did 
not apply the amount of loans directly for 
the purchase of immoveable properties in his 
own name in order to defraud the plaintiff 
although the loan had been given to him for 
the specific purpose of purchasing immove- 
able property at Delhi. Hence, defendants 3 
to 5 are sought to be made liable for repay- 
ment of loans on the ground that the pro- 
perties were held by them for the benefit of 
the plaintiff. 


3. An application, being I A. 2897/76, 


. was also made by the plaintiff unden 
0O: XXXVIII, Rr. 1 and 5, and O. XXXIX, 


Rr. 1 and 2 read with S. 151 of the Civil 
P. C. (hereinafter referred to as the Code) 
praying for attachment before judgment/ad- 
interim injunction restraining the defendants 
from transferring, alienating or disposing of 
the whole or part of the aforesaid properties: 
as also some properties, and amounts held 
by defendant No. 1 in some banks etc. de- 
tailed therein. The application was resisted 
by defendants 2 to 5, who put in Separate re- 
plies categorically denying that the loan 
amounts were diverted. by defendant No. 1 
as alleged or that they had purchased pro- 
perties out of the amount of the loans in 
question. While it was denied that defen- 
dant No. 4 had acquired any immoveable 
property whatsoever it was admitted that de- 
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fendant No. 3 had purchased’ the property 
known as 10, Panchsheel Marg, New Delhi 
and that defendant No. 5 had purchased the 
flats bearing Nos, 101 and 102, situated at 
27, Barakhamba Road, New Delhi. ` How- 
ever, they asserted that the said propertes 


had been purchased by defendants 3 and 5 


out of their own funds and being bodies cor- 
porate they were owners of the same in their 
own right. Further, all these defendants took 
up the stand that there is no privity of con- 
tract between the plaintiff and any of them 
and as such the ‘suit against them was not at 
all maintainable and was misconceived, 


N 

4. Faced with this situation, the plaintiff 
came forth with some details in the rejoinders 
to the replies filed by defendants 2 to 5. It 
was contended that as per information avail- 
able with the plaintiff, out of Rs. 5,00,0Q)/- 
taken on loan on 23rd Dec., 1974, defendant 
No. 1 transferred a sum of Rs. 3,10,000/- to 
defendant No. 2 on that very day and cerfain 
amounts were paid to M/s. Dabri & Com- 
pany subsequently. Further the entire amount 
of Rs. 10,00,000/- received by defendant Ne. 1 
as loan from the plaintiff on 29th Jan., 1975, 
was diverted to defendant No. 2 partly on 
the same day and partly on the next follow- 
ing day. They refuted the assertion of the 
defendants that defendants 3 and 5 had paid 
for the properties purchased by them respec- 
tively out of the funds belonging to them and 
re-affirmed that the same had been purchesed 
out of the loan amounts advanced by the 
plaintiff<ompany to defendant No. 1 which 
had been diverted directly or indirectly by 
him to other defendants. The plaintiff fur-her 
asserted that defendants 3 and 4 had teen 
floated by defendants 1 and 2 and were also 
controlled by them, they holding majority of 
shares in both these companies along with 
their family members, close relatives and 
friends. It was specifically pointed out -hat 
Rajdhani Vanijya Limited — defendant N>. 3 
was incorporated on 2nd Feb., 1975, with an 
authorised - capital of Rs. 10,00,000/- and de- 
fendant No. 1 and his wife Smt. Pramod “ain 
together held about 410 out of total 500 
shares of Rs. 10/- each issued initially and 
as far as the plaintiff was aware there was 
no public issue of defendant No. 3 so far. 
As for the purchase of property beating 
No. 10, Panchsheel Marg, New Delhi, it was 
alleged that transaction of purchase with res- 
pect to the same was completed on or before 
14th Feb., 1975. i.e. soon after the loar: of 
Rs. 10,00,000/- was received by defendant 
No, 1 and defendant No. 3 was floated by 
him. It was -pointed out that defendant 
No. 3 could not possibly purchase such a big 
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property on the basis of subscribed capital of 
Rs. 5,000/- only at the relevant time. Simi- 
larly, it was alleged that defendant No. 4 was 
incorporated on 22nd Apr., 1975, with an in- 
itial subscribed. and paid up capital of 
Rs. 5,000/- only. The majority of shares in 
the said company were held by defendants 1 
and 2 and Smt. Pramod Jain, wife of defen- 
dant No. 1. It was asserted that so far as 
the plaintiff was aware, there had been no 
public issue of defendant No. 4 either. Fur- 
ther, according to the plaintiff, defendant 
No. 4 had advanced sums totalling Rupees 
6,00,000/- to defendant No. 5 towards the ac- 
quisition of the above mentioned two flats 
viz. 101 and 102 in New Delhi House, 27, 
Barakhamba Road, New Delhi. As for de- 
fendant No. 5, the plaintiff alleged that the 
paid-up capital thereof was only Rs. 7,000/- 
which again was held by defendants 1 and 2 
and their close relatives and friends, although 
its authorised capital was Rs. 5,00,000/-. Thus, 
the plaintiff reiterated that the properties in 
question had been purchased by defendants 
3 to 5 out of the amounts advanced by the 
plaintiff to defendant No. 1 which were 

ultimately diverted to those defendants. . 


5, Thereupon, defendant No. 2 with the 
leave of the Court filed detailed counter-affi- 
davits on behalf of himself and defendants 3 
and 5 in his capacity as Secretary of the 
former and Director of the latter. While ad- 
mitting that on 23rd Dec., 1974, he received 
two cheques, one for Rs. 40,00,000/- and the 
other for Rs. 2,50,000/- from defendant 
No. 1, be asserted that the former cheque 
was in repayment of the amount due and 
owing by defendant No. 1 to him and that 
the other amount of Rs. 2,50,000/- was duly 
repaid by him by means of three account 
payee cheques mentioned therein and as such 
no amount remained outstanding between him 
and defendant No. 1 as on 3ist Dec., 1974. 
Similarly, while admitting that he had re- 
ceived certain amounts aggregating Rupees 
6,70,000/- from defendant.No. 1 on different 
dates during Jan. 1975 up to 29th Jan., 1975, 
he asserted that the same stood squared up © 
finally by payments made by him to defen- 
dant No. 1, the major payment being of 
Rs. 6,00,000/- vide cheque dated 29th Jan., 
1975. Subsequently, he received one single 
cheque for Rs. 20,00,000/- from defendant 
No. 1 and he repaid the same through vari- 
ous account payee cheques issued in favour 
of defendant No. 1, as per details given in 
the affidavif, the last payment being of 
Rs. 7,75,000/- vide cheque dated 14th July, 
1975. This defendant further affirmed that 
his grand-father late Shri Ram Sarup Jain 
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chad gifted Rs. 3,00,000/- to him in or about 
1954 and he owned wealth/assets worth seve- 
ral lakhs of rupees because of assertions 
thereto and appreciation of the gifted amount 
and income from. his own business. Thus, 
according to him, the investments made by 
him in the shares of defendants 3 and 5 were 
financed out of his own resources without 
having anything to do with defendant No. 1. 
As for defendant No. 3, he swore that the 
issued, subscribed and paid-up capital of the 
said company was Rs. 10,50,000/- and the 
company had invested in purchasing property 
bearing No. 10, Panchsheel Marg, out of its 
own share capital., However, public issue of 
the capital was not made as the shares of the 
company were not sought to be listed on 
Stock Exchange in line with numerous public 
limited companies. carrying on business in 
that manner. Thus, initial capital of Rupees 
5,000/- for mere incorporation of the ‘com- 
pany had no bearing on the subject. He 
further clarified that purchase of the property 
10, Punchsheel Marg, was completed only on 
16th July, 1975, although agreement to pur- 
chase the same had been entered into by one 
Rajendra Prasad Jain, a promoter of defen- 
dant No. 3 in Feb. 1975 on payment of 
Rs, 25,000/- as earnest money which had 
been arranged by him. He further asserted 
that the defendant-company was receiving 
rent of the said property and being a distinct 
legal entity was ifs exclusive owner. Simi- 
larly, on behalf of defendant No. 5, he swore 
that the paid-up share capital of defendant 
- No. 5 was Rs. 6,00,000/- as the same had 
' been increased by: issue of further shares 
during the financial: year 1974-75 i.e. the year 
in which defendant! No. 4 also purchased the 
aforesaid -flats at an investment of Rupees 
6,00,000/-. He asserted that there was ‘no 
borrowing by defendant No. 5 except a de- 
posit of Rs. 10,000/- from a director/share- 
holder. 
No. 1 did not hold any share in the capital 
of defendant No. 5 and was not a member 
thereof even at the time of the institution of 
the suit. He filed a copy of balance-sheet of 
defendant No. 5 as on 3ist Oct., 1975, in 
support of this contention. 


| 
6. Upon thest facts the learned counsel for 
the plaintiff has canvassed with considerable 
fervour that defendants 3 to 5 were merely 
dummy companies having been created by 
defendant No. 1 in collusion with defendant 


No. 2 and other close relations and friends. 


to have a corporate facade and to take the 
. properties in question which had, in fact, 


been purchased by him although in the naities. 
‘of defendants 3 and 5 out of the loan amounts - 
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beyond the reach of the plaintiff. It is con- 
tended that intent to divert on the part ot 
defendant No. 1 is writ large, in that, he did 


_ fot purchase any property in his own name, 


as given out by him while applying for loan 
of Rs. 10,00;000/- to the plaintiff and instead. 
he devised the scheme. of purchasing proper- 
ties in the names of defendants 3 and 5 sur- 
reptitiously by diverting the loan amount 
to them directly or indirectly, He has point- 
ed out that notwithstanding specific averment 
made by the plaintiff to that effect, defen- 
dants 3 to 5 have not come out with detailed 
particulars of their share-holding, capital in- 
vestment and the like even though the entire 
information bearing on the subject was wiih- 
in their special knowledge. In particular, he 
has pointed out that the defendant No. 3 
has deliberately suppressed the information 
With regard to its share capital i.e. how and 
when it was raised: and the fact whether de- 
fendants 1 and 2'had any interest or share 
therein at the relevant time i.e. purchase of 
property No. 10, Panchsheel Marg. Thus, 
the bald assertion of defendant No. 3 and 
for that matter of defendant No. 5 that the 
aforesaid properties were purchased and own- 
ed by them as body corporate does not lead 
us anywhere. He has, therefore, urged that 
this Court, as indeed he did submit before 
the learned Single Judge, tear off the cor- 
porate veil and go behind the corporate per- 
sonality to the individual members. He has 
emphasised that the veil of incorporation 
does not mean that the internal affairs of the 
company are completely concealed from view 
and the Court should be reluctant to lift the 
veil by having dogmatic approach to the pro- 
blem, viz. that a company being a distinct 
juristic person is capable of owning or owns 
property in its own right. Reliance in this 
context as been placed by him on some de- 
cisions of Supreme Court as well as English 
Courts. In Commr. of Income-tax, Madras 
v. Sri Meenakshi Mills Ltd., Madurai, AIR 
1967 SC 819, Ramaswami, J. speaking for 
the Court observed that (at p. 822): 


“It is well established that in a matter of, 
this description the Income-tax authorities 
are entitled to pierce ‘the veil of corporate 
entity and to look at the reality of the trans- 
action. It is true that from the juristic point. 
of view the company is a legal personality 
entirely distinct from its members and . the 
company is capable of enjoying rights and 
being subjected to duties which are not the 


. Same as those enjoyed: or borne. by. its mem- 


bers. - But in certain exceptional cases the 
Court is entitled to lift the..veil of corporate 
entity. and -to“ pay regard to. the economic 
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realities behind -the -legal facade.. For ex- 
ample, the Court has power to disregard the 
corporate entity if it is used for tax evasion 
or to circumvent tax obligation.” 


7, Similarly, his Lordship observed in 
Juggi Lal Kamlapat v. Commr. of Income- 
tax, U. P., AIR 1969 SC 932: (1969) 1 SCR 
988) that (at p. 936 of AIR): 

“From a juristic point of view the Corpora- 
tion may be a legal personality distinct from 
its members. But the Court is entitled to 
lift the mask of corporate entity if the con- 
ception is used for tax evasion, or to circum- 
vent tax obligation or to perpetrate a fraud.” 


8. Both these cases, no doubt, relate to 
tax assessment as noliced by the learned 
single Judge. However, there is a catena of 
English decisions to warrant the conclusion 
that the doctrine of lifting the corporate veil 
or cracking open the corporate shell, as it is 
very often said, is noi confined only to cases 
of tax evasion and the Court would be well 
within its right and indeed be justified in lift- 
ing even the curtain rather than the veil and 
see what goes on behind it, concealed from 
the public gaze. Surely, the Courts will re- 
fuse to allow the corporate entity principle 
to be used as an instrument of fraud. 


9, In Gilford Motor Co. Ltd. v. Horne, 
(1933) Ch 935, Horne a former employee of 
the plaintiff had covenanted not to solicit its 
customers. However, shortly afierwards he 
attempted to evade this obligation by form- 
ing a company which undertook the solicit- 
ing by carrying on parallel business for the 
sale of spare parts of Gilform vehicles. An 
injunction was sought by the plaintiff against 
Horne as well as his newly formed company 
on the ground that the latter was merely a 
creature of the former and he was commit- 
ting breaches of the covenant by the agency 
of the defendant-company. The Court of 
appeal granted an injunction against both him 
and the company, notwithstanding, that it was 
not a party to the covenant. Observed Lord 
Hanworth M. R. that: 


“I have not any doubt on the evidence I 
have had before me that the defendant com- 
pany was the channel through which the de- 
fendant Horne was carrying on his business. 
Of course, in law the defendant company is 
a Separate entity from the defendant Horne, 
but I cannot help feeling quite convinced that 
at any rate one of the reasons for the crea- 
tion of that company was the fear of Mr. 
Horne that he might commit breaches of .the 
covenant in carrying on the business, as, for 
instance, in. sending out circulars as he was 
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doing, and that he might possibly avoid that 
liability if he did it through the defendant | 
company.” 

10. The company was described in the 
judgment as “a device, a cloak or sham” for 
enabling Horne to continue to commit 
breaches of the agreement. 

11. In Wallersteiner v. Moir, (1974) 3 All 
ER 217 the plaintiff Dr. Wallersteiner 
had issued a writ for libel against the defen- 
dant who had earlier issued a circular to the 
shareholders of the company stating that 
manoeuvres of the plaintiff look distinctly 
fraudulent and represent the culmination of. 
a series of unlawful activities in the com- 
pany’s affairs since control of it was acquir- 
ed by him i.e. the plaintiff. Lord Denning 
M. R. while dealing with the subject of cor- 
porate veil observed that: 

“It is plain that Dr. Wallersteiner used 
many companies, trusts, or other legal entities 
as if they belonged to him. He was in con- 
trol of them as much as any ‘one-man com- 
pany’ is under the control of the one man 
who owns all the shares and is the chairman 
and managing director. He made contracts 
of enormous magnitude on their behalf on a 
sheet of aii without reference to any- 
one else . f 
Counsel as amicus curiae suggested that all 
these various concerns were used by Dr. 
Wallersteiner as a facade, so that each could 
be treated as his alter ego. Each wasin rea- 
lity Dr. Wallersteiner wearing another hat. 
Counsel for Dr. Wallersteiner repudiated this 
suggestion. It was quite wrong, he said, to 
pierce to the corporate veil. The principle 
enunciated in Salomon v, Salomon & Co. 
Ltd., (1897) AC 22, was sacrosanct. If we 
were to treat each of these concerns as being 
Dr. Wallersteiner himself under another hat, 
we should not, he said, be lifting a corner 
of the corporate veil. We should be send- 
ing it up in flames. 

I am prepared to accept that the English 
concerns — those governed by English com- 
pany law or its counterparts in Nassau or 
Nigeria were distinct legal entities .. ... ... 
Even so, I am quite clear that they were 


just the puppets of Dr. Wallersteiner. He 
controlled their every movement. Each danced 
to his bidding. He pulled the strings. No 


one else got within reach of them. Trans- 
formed into legal language, they were his 


agents to do as he commanded. He was the - 
principal behind them. I am of the opinion 
that the Court should pull aside the corpo- 
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rate veil and treat these concerns as being 
his creatures for whose doings he should be, 
and is, responsible. At any rate, it was up 
to him to show that any one else had a say 
in their affairs and he never did so.” 

i {emphasis supplied). 

12. Yet another judicial decision which 
illustrates that the Court may lift the veil to 
prevent the corporators from perpetrating a 
fraud is Jones v., Lipman, (1962) 1 WLR 
832, where the first defendant attempted to 
avoid completing the sale of the bouse to 
the plaintiff by canveying it to a company 
(defendant No. 2'in the case) formed -for 
purpose. In an action for specific perform- 
ance of the contract, the Court treated the 
company as a mere sham and ordered -both 
the defendant and his company specifically 
to perform the contract with the plaintiff. 
Russel J. adverting to’ Gilford Motor Co. 
Ltd. v. Horne ee Ch 935) (Supra) observ- 
ed: 

“Those comments on the relationship be- 
tween the individual and the company apply 
even more forcibly to the present case. The 
defendant-company' is the creature of the 
first defendant, a device and a sham, a mask 
which he holds before his face in an attempt 
to avoid recognition by the eye of equity. 
The Gilford’s case illustrates that an equat- 
able remedy is rightly to be granted direct- 
ly against the -~ creature in such circum- 
stances,” 

13. The subject of lifting the veil and 
looking behind the company as legal per- 
sona has been dealt with at some length in 
Palmer’s Company Law, Vol. I, 22nd Edn., 
at pages 160 to 162 and it is stated that 
generally speaking, ‘the Courts are more in- 
clined, in appropriate circumstances, to “lift 
the veil” of corporateness where questions 
of control are in issue than where a question 
of ownership arises. However, certain in- 
stances have been stated in which the veil of 
corporateness was lifted. Some of these are 
as follows: 


3. In certain matters pertaining to the ise 
of taxes, death duties and stamps, particular- 
ly where the question of the “controlling in- 
terest” is in issue. 

7. The Courts have further shown them- 
selves willing to “lift the veil” where the 
device of incorporation is used for some il- 
legal or improper purpose. 


14. In the same para certain judicial in- 
stances have been cited which include case of 
Jones v. Lipman (1962-1 WLR 832) (supra). 
It wil be thus seen that the doctrine of 
piercing the corporate veil is not confined to 
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cases of tax assessment etc. only and the 
Court may invoke this doctrine, wherever 
necessary, in the interest of justice to prevent 
the corporate entity from being used as an 
instrument of fraud. In -other words the 
fundamental principle of corporate persona- 
lity itself may be disregarded having regard 
to the exigencies of the situation and for the 
ends of justice. 

15. Coming to the case in hand, we find 
that despite specific allegation of fraud and 
diversion of funds by defendant No, 1 to 
defendants 2 to 5, three defendants do not 
appear to have divulged all the essential 
facts truly and in -a straightforward manner. 
No doubt defendant: No. 2 has given suff- 
cient details of the various amounts received 


_by him from defendant No. 1 during the rel- 


evant period and he has also furnished the 
particulars of repayments made by him dur- 
ing that period, thus indicating that no part 
of the loans in question could be said to be 
outstanding against him but he is singularly 
silent with regard to the affairs of defendants 
3 and 5 in which he holds an important posi- 
tion, vis-a-vis defendant No. 1. His bald as- 
sertion that the issued subscribed and paid-up 
capital of defendant No. 3 was Rupees 
10,50,000/- and that the investment in proe 
perty bearing No. 10, Panchsheel Marg, New 
Delhi, was financed out of -its share capital, 
does not lead one anywhere inasmuch as it 
does not disclose what interest defendant 
No. 1 and his other close relatives had in 
the share-holding of defendant No. 3 at the 
relevant time. Further, the mere fact that 
defendant No. 1 has ceased to be a member} 
share-holder of defendant No. 3 is of no 
consequence. We are left guessing as to 
what was the share-holding and when did he 
walk out of defendant No, 3. The learned 
counsel for the defendants contended with 
considerable fervour that it was for the plain- 
tiff to place on the record some material to 
justify an inference of diversion of loans in 
question by defendant No. 1 to other defen- 
dants but barring the bald assertion made 
in the rejoinder or even the plaint to that 
effect, nothing has come on the record to 
countenance this plea, Hence, no obligation 
was cast upon the defendants to supply the 
necessary material. We do not think that 
defendants can derive any benefit 
by relying upon the abstract doctrine of 
onus of proof. As explained by the learned 
counsel for the appellant, they could possibly 
not have any access to the records and ac- 
counts of the defendants and as such it was 
for them to furnish the requisite informa- 
tion to the Court in order to substantiate . 
their contention that defendant No. 1 had 


1982 


not diverted the loans in question, wholly or 
partly, to any one of them. As observed by 
the Supreme Court in Gopal Krishnaji Ket- 
kar v. Mohamed Haji Latif, ATR 1968 5C 
1413 (at p. 1416): 


“Eyen if the burden of proof does not lie 
on a party the Court may draw an adverse 
inference if he withholds important dozu- 
ments in his possession which can throw lizht 
on the facts at issue. It is not, in our opin- 
ion, a sound practice for those desiring to 
rely upon a certain state of facts to withhold 
from the Court the best evidence which is 
in their possession which could throw light 
upon the issues in controversy and to rely 
upon the abstract docirine of onus of procf.” 


16. We are, therefore, of the view ‘that 
the counter-affidavits filed by the defendants, 
being vague and evasive, an inference may 
be well-warranted that the relevant inforna- 
tion, if furnished, would not have supported 
their case. It is also noticed that the ertire 
share capital of defendants 3 and 5 has teen 
apparently invested in the purchase of afore- 
said properties and it is nobody’s case that 
they have any other business activity. Prima 
facie, therefore, it would appear that taese 
companies were formed by defendants 1 and 
2 etc. for purchase of the sroperiies in gues- 
tion and the allegaiion of diversion of funds 
imade by the plaintiff cannot be brushed <side 
lightly at this stage. It is, of course, a dif- 
ferent matter that the defendants may satisfy 
the Court about bona fide nature of the 
dealings and transactions in question at “rial. 
Hence, we consider it to be a fit case to 
grant and do grant ad-interim relief tc the 
plaintiff by restraining defendants 3 and 5 
from in any manner alienating, transferring, 
disposing of or encumbering the properties 
in question viz. 10 Panchsheel Marg, New 
Delhi and flats Nos. 101 and 102 in ‘New 
Delhi House’ at 27, Barakhamba Road, New 
Delhi, till the disposal of the suit, 

17. This brings us to the cross-appeal 
filed by Shri S. P. Jain, defendant Ne. 1. 
Having regard to his overall conduct zs re- 
flected by various circumstances adverted to 
above and the fact that he did not even con- 
sider it necessary to file a reply to I A. 
2897/76, we consider that the order of at- 
tachment before judgment of various assets, 
ostensibly held by him, by the learned single 
Judge is perfectly justified. Strangely erough 
his counsel Shri C. N. Murthy made a cate- 
gorical statement on 6th April, 1977 that he 
did not wish to file a reply to the said appli- 
cation. Subsequently, an application was 
moved by defendant No. 1, being I. A. 669/ 
78, to file a reply to I. A. 2897/76 but the 
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same was disallowed by the Court vide order 
dated 10th March, 1978, for valid reasons. 
Hence, we find no merit in this cross-appeal. 
18. Consequently, we allow F. A. O. (OS) 

No. 9/80 and order as above, with costs. 
Appeal allowed. 
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Suresh Kumar Sanghi, Plaintiff v., Amrit 
Kumar Sanghi and others, Defendants. 


I. As. Nos. 2592, 3199 and 2879 of 
in Suit No. 594 of 1980, D/- 16-1-1981. 


(A) Partnership Act (9 of 1932), S. 7 
Partnership at will — Partnership not to be 
dissolved, under terms of contract, on death 
or retirement of partner ‘but to be continued 
with other partners and nominees or legal 
heirs of deceased or refirmg partner — No 
revaluation of assets of parinership on death 
or retirement of partner Held, parirer- 


1980 


—_ 


ship was not one at will. AIR 1961 SC 1225,- 


Foll.; AIR 1968 Guj 157 and. (2974) 10 
Delhi LT 311, Disting. - (Paras 15, 23, 25) 
(B) Civil F. C. (5 of 1908), O. 39, Rr. 1 
and 2 — Suit by managing partner of firm 
for permanent injunction restraining other 
partners from interfering with management 
and conduct of partnership business without 
seeking dissolution — Maintainability. 
Where the defendants partners persisted 
in conducting themselves so wantonly as to 
render it impossible for the partnership busi- 
ness to be carried on in a proper manner and 
the action on their part was injurious and 
harmful to the business of the firm, injunc- 
tion restraining them from interfering with 
management afd conduct of partnership 
business cannot be refused to the plaintiff- 
managing partner simply because no dissolu- 
tion was sought. It was not material whe- 
ther the defendants were so acting in viola- 
tion/breach of any specific stipulation in the 
partnership agreement or otherwise. It was 
absolutely imperative and essential that steps 
be taken by the Court to preserve the busi- 
ness and goodwill of the partnership till it 
was dissolved. The comparative mischief or 
inconvenience which was likely to issue from 
withholding injunction would be greater than 
that which was likely to arise from granting 
it. (Para 30) 
The Court will restrain a partner from 
violating the terms of his partnership contract 
of acting inconsistently with his duties as a 
partner during the subsistence of the part- 
nership irrespective of the fact whether dis- 
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‘solution is also sought or not. It may be 
that where an agreement of partnership has 
: not at all been acted upon the Court may, 
in a proper case, refuse to decree specific 
performance thereof because it may not be 
considered just or equitable to force partner- 
ship on an unwilling partner, -However, the 
` position in a case like the present where a 
partnership agreement was acted. upon for 
several years and the partnership was subsist- 
ing would be altogether different. Certainly, 
after the commencement and during the con~ 
tinuation of a partnership it will be equitable 
for the Court in many a case to interpose to 
decree specific performance of articles/terms 
vof the partnership. The necessity for ‘such 
an action arises when the conduct of a part- 
ner virtually imperils the success of a part- 
nership enterprise and jurisdiction to enjoin 
a partner from doing that which seriously 
interferes with the business or which is a 
breach of the express terms of the partner- 
ship agreement is now well established, even 


~~ -jf the suit does not seek a dissolution of the 


partnership:~-Thus, jurisdiction to grant pre- 
ventive relief may primarily rest upon con- 
tractual obligations between thé~partners, the 
violation of which will be prevented to avoid—~ 
irreparable injury and vexatious or inter- 
minable litigation. (Para 26) 

(C) Partnership Act (9 of 1932), S. 12 (©) 
— Decision by majority of partners — How 
far binding on other partners. 

On a plain reading of S. 12 (c) it is mani- 
fest that the decision of the. majority is to 
prevail with regard to ordinary matters. con- 
nected with the business. However, the majo- 
‘rity of partners have not been vested with a 
power to bind the other partners with regard 
to matters of vital:importance and the deci- 
sion with regard to the same must be with 
the consent of all partners. Further, the 
majority must act in good faith, No doubt, 
a partnership being’ the business of all the 
partners, the powers of management of the 
partners are co-extensive but the control and 
management of partnership business can be 
exercised by a single partner and need not 
be by majority. (Para 32) 

In the present case, the managing partner 
had no opportunity: of being heard when the 
resolution of the majority was passed by 
which he was removed from’ working as 
managing partner. ‘The action of the majo- 
rity was inspired by ill-will rather than by a 
sense of responsibility and desire for further- 
ance of the business interests of the partner- 
ship. The said resolution was passed when 
the parties had gathered with a view to find 
‘out some’amicableand viable solution to the 
serious disputes and differences- that- had 
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It was 
not even recorded in the minute book of the 
firm. In the circumstances, the . Managing 
partner who was working as such since the 
inception of the partnership by. mutual con- 
sent of all the partners cannot be removed 
by a majority of partneri; (1824) 24 RR 


108, Rel. on. i (Paras 32, 34 
Cases Referred: Chronological Paras 
(1974) 10 Delhi IT ee 1974- Rajdhani LR 

346 24, 25 
AIR 1968 Guj 157 - 24 
AIR 1961 SC 1225 12, 21 


(1936) 3 All ER 823:81 SJ-38, Abbott v. 
Abbott 18 
(1910) 1 KB 846:102 LT 639:79 LJ KB 
631, Moss v. Elphick 16 
(1891) 2 Ch 244: 65 LT 25, Aas v. Benham 
27 

(1878) 8 Ch D 129:47 LI Ch 546:38 LT 
591, Clements v, Norris 27 
(1858) 25 Beav 501:53 ER 728, Marshal v. 
Watson 29 
(1855) 20 Beav 139: 52 ER 555, Hall v. Hall 


, 2 
(1844) Ch 3 Hare 387 : 67 ER 432: 13 LJ Ch- 
263, Fairthorne v. Weston 28 
(4844) 8 8 Beav 129:1 LT OS 409: 50 ER 51, 
England Y, -Curling 27 
(1824) 24 RR 1087 (1824) Turn & R 496 : 37 


ER 1191, Const v. Harris o ON 33 
Dr. L. M. Singhvi, Sr. . Advocate with p> 
L. R. Gupta, Sr. Advocate, for Plaintiff; 


G. L. Sanghi, Sr. Advocate with J. K. Seth 


:and Ajant Kumar, for Defendants. 


ORDER :— The plaintiff and defendants 1 
to 6 are carrying on the business of motor- 
vehicles, jeeps and accessories etc. in part- 
nership under the name and style of M/s. 
Sanghi Motors (defendant No. 7) under a 
deed of partnership dated ist Jan., 1971. 
The plaintiff Shri Suresh Kumar Sanghi and 
defendants 5 and 6 S/Sbri Satish Chander 
Sanghi and Sharad Kumar Sanghi are real 
brothers. S/Shri Amrit Kumar ` Sanghi, 
Rattan Kumar Sangbi and Mahendra Kumar 
Sanghi — defendants 1 to 3 are also real 
brothers and are first cousins of the plaintiff. 
Shri Ashok Kumar Sanghi defendant No. 4 
is a nephew of the plaintiff and other defen- 
dants, being son of Sbri Narendra Kumar 
Sanghi, who is their cousin brother. ‘Fhe 
plaintiff and defendants 5 and 6 have 50% 
share in the partnership business while de- 
fendants 1 to 4 own the remaining 50% 
share. As at present, they have got a fran- 
chise/dealership of M/s. Mahindra and 
‘Mahindra Lid., Bombay for. the distribution 
and sale of jeeps and- F. C. trucks. for the 


-areas of Union Territory. of.-Delhi; Chandi- 
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garh, Haryana and Punjab with Head Offce 
at Delhi. The plaintiff was appointed as a 
Managing Partner by all the partners of the 
aforesaid firm and he has been managing 
and looking after the affairs of the firm as 
such sinceNits inception. It may be pertinent 
to add here that the said firm had been in 
existence as’ a partnership concern even ear- 
lier since 1962 and various partnership deads 
between different members of the Sanghi 
Family-(as I would like to describe tkem 
collectively) were executed from time to time, 
Thus; .it would appear that the present frm 
was only reconstituted in the year 1971. 


2. Some differences and~-disputes having 
arisen between the parties, the group-—led by 


Shri Amrit Kumar Sanghi-defendant No. 17; 


(called Amrit Group for the sake of conve- 
nience) wrote a letter to their principals 
M/s. Mahindra and Mahindra Ltd. on 30th 
August, 1979 requesting them to suspend 
supplies of motor-vehicles and parts to the 
partnership firm till the disputes and difer- 
ences between them and the other groug led 
by Shri Suresh Kumar Singhi (called Suresh 
Group for the sake of convenience) were 
sorted out. He, inter alia, stated that on 
account of serious lapses on the part of the 
plaintiff it had become impossible to corduct 
the business of the firm and with great reluc- 
tance they were compelled to close the vork- 
ing of the dealership operations till the mat- 
ters were sorted out. The Amrit Group also 
addressed a letter to the Bank of Rajasthan 
Limited who were bankers to the partnership 
firm on 28th Aug., 1979, not to honour any 
eheque issued by any partners in the firm’s 
account until further intimation from hem. 
They further requested that the authority to 
operate the account by any of the partners 
jointly or severally be suspended. At about 
the same time, the plaintiff instituted a suit, 
being Suit No. 1034 A/79, in this Court. 
However, some kind of settlement (termed 
“package deal” by the defendants) took place 
between the parties on 2ist Sept., 1979 and 
the partnership business was resumed and 
carried on smoothly for sometime thereafter. 

3. The plaintiff has now instituted this 
suit for permanent injunction restrainirg de- 
fendants 1 to 4 from writing: any leter or 
sending any communication to the Bank of 
Rajasthan for getting the bank operation of 
the partnership accounts with the said Bank 
closed or suspended and also from writing 
any letter or sending any communication to 
M/s. Mahindra and Mahindra Ltd. for the 
purpose of getting the dealership term nated 
or supplies of jeeps and F. C. trucks stcpped/ 
suspended to the partnership firm. Ee has 


: Suresh Kumar v. Amrit Kumar 


‘sion of the plaintiff. He has 
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further prayed that the defendants be re- 
strained from acting in any manner which 
may be prejudicial or adversely affect the 
interest of the partnership business. It is 
contended that Amrit Group has again start- 
ed putting obstructions in the smooth work- 
ing of the partnership firm with the scle 
motive/intention to get the dealership rights 
of M/s. Mahindra and Mahindra Limited 
which is a coveted franchise/dealership ter- 


-minated and the partrership business closed 


so that they can manipulate or manoeuvre 
thereafter grant of the aforesaid franchise/ 
dealership rights to themselves to the exclu- 
averred that 
the partnership firm had been granted cash 
credit facility to the tune of Rs. 18,00,000/- 
(rupees. eighteen lakhs) by their bankers but 
on account of inerease in the prices of vehi- 
cles by the principals, he sought the limit to 
be raised to Rs. 21,00,000/- (rupees ` twenty- 
one lakhs) for smooth working of the part- 
nership business and he requested the Amrit 
Group to sign the relevant documents com- 
prising, inter alia, the pronotes, letter of 
hypothecation which were required by the 
Banker. However, without assigning any 
reason whatsoever they have refused ta do 
so and they even threatened that they would 
stop the bank operation altogether by inti- 
mating the Bank accordingly. Similarly, they 
threatened fo write letter to their principals 
M/s. Mahindra & Mahindra Limited with a 
request to terminate the dealership of the 
partnership firm for the supply and distribu- 
tion of jeeps and F. C. trucks manufactured 
by them. It is urged that the aforesaid acis 
and threats of defendants 1 to 4 are violative 
of mutual good faith of the partners and 
ate highly prejudicial and detrimental to the 
partnership business. Jt is pointed out that 
it is contractual as well as statutory obliga- 
tion of the partners to observe good faith 
and to act in furtherance and advancement 
of the interest and the business of the part- 
nership firm and not to jeopardise the same 
in any manner whatsoever. This conduct on 
the part of the defendants has been charac- 
terised as malicious and wilful. 

4. Defendants 1 to 3 have put in contest, 
Their contention is that the plaintiff himself 
is to blame for malfunctioning and misfeas- 
ance of the partnership business. They have 
accused him of breach of trust which had 
been reposed in him by the defendants in 
performance of his duties as managing part 
ner of the firm and have asserted that he has 
been acting in a manner prejudicial and detri- 
mental to the partnership firm. In parti- 
cular, it is contended that the plaintiff has 
Started two business units of his own in the 
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name of M/s. Sanghi Aviation and Sanghi 
Travels and he has been purporting to him- 
self or his associates therein all the income 
but he has been burdening the partnership 
firm (defendant No. 7) with major éxpenses 
of the said two units. Further, the plaintiff 
has started another business under the name 
and style of Raj Internation Private Limited 
in the premises of the firm — Mjs. Sanghi 
Motors at Jhandewalan, New Delhi and sub- 
stantial expenses of the said business, for 
instance, telephone, staff, vehicles etc. were 
also loaded on/passed on by the plaintiff on 
M/s. Sanghi Motors, They have adverted to 
some other acts of misfeasance/non-feasance 
on the part of the plaintiff.in conducting the 
business affairs of 
While admitting that they hac written-ijetier 
dated 28th Aug., 1979 to Bark of Rajasthan 
Ltd. for suspending the operation of the bank 
accounts of the partnership firm and letter 


=T dated 30th Aug., 1979 to M/s. Mahindra & 


Mahindra Ltd. for temporarily suspending 
the supply of motor-vehicles on account of 
differences which had cropped up between 
the two Groups, they have averred that even- 
tually an agreement as a “package deal” 
emerged between them on 21st . Sept, 1979 
and it was aimed at resolving of their dif- 
ferences and disputes in relation to all joint 
businesses of the two Groups amicably. 
They have pointed out that another business 
concern in which both the groups have 50% 
share each is styled M/s. Supreme- Motors 
Limited and is carrying business in motor- 
vehicles at- B-13/3, Asaf Ali Road. -The said 
company became a deemed to be Limited 
Company by virtue’ of S$. 43 (1-A) of the 
Companies Act even though it was a Pri- 
vate Limited Company to begin with. How- 
ever, the shareholding of the two Groups re- 
mained the same and in the same proportion. 
The business of Supreme Motors Ltd. has 
also been looked after and carried on by 
Shri Amrit Kumar Sanghi— defendant 
No. 1, who has been working as its Manag- 
ing Director while the plaintiff has been 
working as the Managing Partner of the 
partnership firm (defendant No. 7). Some 
disputes arose between the parties with regard 
to the business of ‘M/s. Supreme Motors 
Lid. also and the plaintiff filed an applica- 
tion, being Company Petition No. 73/80, on 
Sth Aug., 1980, titled Suresh Kumar Sanghi 
v. Supreme Motors under Ss. 397, 398, 402 
and 403 of the Companies Act and prayed 
for appointment of a commitiee of manage- 
ment with independent chairman with power 
of veto in place of the existing Board of 
Directors and he also prayed for removal of 
defendant No. 1 as Managing Director. It 
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is further averred by defendants that the 
Plaintiff by his machinations has virtually 
ousted defendants 1 to 4 from participating 
in the management and business affairs of 
the partnership firm. : 


5. The plaintiff made an , application 
under O. XXXIX, Rr. 1 and 2 read with Sec- 


tion’ 151 of the Civil P. C, (hereinafter refer- > 


red to as the Code), being I. A. No. 2592/80, 
for grant of ad interim injunction \restrain- 


ing defendants 1 to 4 from writing any let- 


ter or communication either to their priñci- 
pals M/s. Mahindra and Mahindfa Ltd. or 
to their bankers, namely; Bank of Rajasthan 
for suspensisn/closure of — business/bank 


the partnership firm. operations of the partnership firm pending 


disposal of the suit. Accordingly, ad interim 
injunction restraining defendants 1 to 4 from 
interfering in any manner with the agency/ 
dealership of M/s. Mahindra and Mahindra 
Lid. was granted by this Court on 8th Aug., 
1980. However, on 21st Aug., 1980, it was 
modified slightly to the effect that any fur- 
ther advances taken by the plaintiff from the 
said Bank over and above the amount of 
credit availed of by him as on 21st August, 
1980 viz. Rs. 15,74,000/- would be at his own 
responsibility: and he would not in any man- 
ner saddle the liability for the same on de- 


fendanis 1 to 4. Upon this, the plaintiff has 


moved an application under. O. : 
R. 4 read with S. 151 of the Code, being 
L A. No. 2879/80, with the prayer that the 
modification made by this Court vide order 
dated 21st Aug., 1980, in the interim injunc- 
tion be withdrawn and deleted. It is con- 
tended by the plaintiff that the said order 
was secured by the contesting defendants by 
misrepresentation inasmuch as the debit 
balance increased from Rs. 13,26,000/- as on 
19th Aug., 1980 to Rs. 15,74,000/- as on 
2ist Aug., 1980-because an amount of Rupees 
3,97,308/- was paid to M/s. Mahindra and 
Mahindra against clearing all inward bills 


te. letter of credit documents and an advance 


of Rs. 20,000/- was made to M/s. Commer- 
cial Motor Bodies on 20th Aug., 1980 -against 
their bill for jeep body fabrication. He 
further asserts that the defendants deliberate- 
ly withheld the information from the Court 
that deposits were also made in the cash 
credit account of the partnership firm to the 
tune of more than Rs, 1,50,000/- in the 
meantime. Further, according to him, he 
did not withdrew any amount for his: own 
use and he was entitled to avail of the full 
overdraft facility granted by the Bank of 
Rajasthan fo the partnership firm with a 
limit of Rs. 18,00,000/- in the interest of 
partnership business. i 
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6. While the abovementioned two apoli- 
cations were pending disposal, counsel for 
the parties agreed, on the advice of the Court, 
that all the partners of M/s. Sanghi Motors 
would meet on Monday, the 22nd Sept., 1630, 
for finding out a viable solution acceptedle 
to both the Groups for future working of 
the firm. On the same date viz. 18th Sept., 
1980, the ad interim injunction was further 
modified, in that, the plaintiff was allowed 
to avail of the full cash credit facility of 
Rs. 18,00,000/- (rupees eighteen lakhs only) 
subject to the condition that he would £ur- 
nish personal guarantee to the Bank beyond 
the availed of facility of Rs. 15,74,000/- as 
on 2tst Aug., 1980. He was also directed 
to furnish an indemnity bond in the sum of 
Rs. 2,50,000/- undertaking to indemnify the 
other partners for any loss or damages done 
to the partnership business on that accornt. 


7. Thereafter, the defendants moved ap- 
plication No, 3199/80 on 25th Sept, 13280, 
for taking certain facts into account while 
disposing of the abovementioned interlecu- 
tory applications. Shortly put, it is stated 
by them that after all attempts on their part 
to arrive at some amicable settlement with 
the plaintiff failed and after various prapo- 
sals put forth by them to resolve the dif- 
ferences and disputes which had arisen be- 
tween the parties were rejected by the piain- 
tiff, Shri Rattan Kumar Sanghi— defendant 
No. 2 proposed the following resolution to 


be passed by the partners present in the 
meeting : 
“In view of the fact that Shri Suresh 


Kumar Sanghi has been doing the bus=mess 
of the firm prejudicial to the interest of the 
partners and has been misusing the firm’s 
premises and facilities for his private busi- 
ness and is not prepared to accept one of 
the partners of Shri Amrit Kumar Sanghi 
Group as an associate Managing Partner 
with him, he be removed from working as 
Managing Partner of the firm and im his 
place Shri Ashok Kumar Sanghi be appoint- 
ed as Managing Partner with immediate 
effect.” : 

8. Since the majority comprising d=fen- 
dants 1 to 4 felt that it was the only viable 
solution for future and better functicning 
of the partnership firm, they passed the zame 
in the teeth of opposition by the plaintiff 
who asserted that the said matter could not 
be put to vote and the resolution could not 
be reduced to writing. Thus, it is asserted 
that the plaintiff has ceased to be Managing 
Partner of the firm and his place has been 
taken by Shri Ashok Kumar Sanghi with 
effect from 22nd Sept. 1980. 
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9, This order of mine disposes of all these 
three applications. 


10. Marathon arguments were addressed 
by Dr. L. M. Singhvi, counsel for the plain- 
tiff and his counterpart Shri G. L. Sanghi, 
counsel for defendants 1 to 4 on various as- 
pects of the controversies involved in these 
petitions. The principe] contention raised by 
the learned counsel for the defendants precise- 
ly is that the partnership between the parties, 
being at will, it can be determined by any of 
the parties by giving notice of termination of 
the partnership at any time. Hence, the 
plaintiff cannot maintain a suit for mere in- 
junction without seeking dissolution of the 
partnership firm. Consequently, the question 
of ad interim relief by issue of temporary in- 
junction does not arise. Thus, the crucial 
point for determination at the outset is whe- 
ther the partnership in question can be term- 
ed as partnership at will and if so whether the 
pltintiff is entitled to sue for mere injunction 
as prayed without asking for dissolution of 
the partnership firm. 

11. Section 7 of the Indian Partnership 
Act (hereinafter referred to as the Act) de- 
fines “partnership at will” as under: 

“Where no provision is made by a con- 
tract between the partners for the duration 
of their partnership, or the determination of 
their partnership, the partnership is partner- 
ship-at-will.” 


12. On a plain reading of this definition 
it is abundantly clear that a partnership 
shall be deemed to be a partnership 
at will if — (a) no period has been fix- 
ed by the partners for its duration, or (b) 
there is no provision in the partnership agree- 
ment or its determination. Prima facie, 
therefore, partnerships are at will unless, of 
course, either of the two exceptions is made 
out, Admittedly, there is no express provi- 
sion in the partnership deed itself fixing dura- 
tion i.e. any fixed period of partnership. Simi- 
larly, there does not appear to be any explicit 
provision prescribing the mode of determin- 
ing the partnership. All the same, it has to 
be seen if the partnership agreement incor- 
porates any stipulation which may constitute 
an implied agreement between the parties to 
continue the partnership for any specific 
period. Similarly, the Court has to consider 
whether any terms and conditions warrant 
an inference that the partnership is to be 
determined in a particular manner or ata 
particular point of time; see Halsburys’ Laws 
of England, 3rd Edn., Vol. 28, p. 502, para- 
graph 964, where it is stated that where 
there is no express agreement to continue a 


a 


136 Delhi 


partnership for a definite period there may 
be an implied agreement to do so. -The 
burden of proving such an implied agree- 
ment is, however, upon the person who al- 
leges its existence and the provisions relied 
on must be clearly inconsistent with the 
general right to dissolve, The .Supreme 
Court has put its seal of approval on this 
proposition of law in Karumuthu Thiaga- 
rajan Chettiar v. E. M. Muthappa Chettiar, 
AIR 1961 SC 1225, and has said (at p. 1229): 


“Now S. 7 contemplates two exceptions to 
a partnership at will. The first exception is 
where there is a provision in the contract 
for the duration of partnership; the second 
exception is where there is provision for the 
determination of the partnership. Jn either 
of these cases the partnership is not at will. 
The duration of a partnership may be ex- 
pressly provided for in the contract; but 
even where there is no express provision, 
Courts have held that the partnership will 
not be at will if the duration can be implied 
The same principle in our opinion applies 
to a case of determination. The contract 
may expressly contain that the partnership 
will determine in certain circumstances; but 
even if there is no such express term, an im- 
plied term as to when the partnership will 
determine may be found in the contract.” 


13. Hence, it is to be seen whether in 
the instant case it is possible to infer from 
the agreement of partnership if there is an 
implied term as to its duration or as to when 
it will determine. 


14. The learned counsel for the plaintiff 
has invited my attention to the following 
Salient terms of the partnership agreement 
in this context. 

“13. In the event of the death or retire- 
ment of a partner his nominee or legal heit 
shall be admitted as a partner with the same 
rights and benefits as the deceased or retir- 
ing partner. 

14. Death or retirement of partner shall 
not dissolve the partnership but shall be 
continued with respect to other partners and 
the nominees or legal heir of the deceased 
or retiring partner. | 

15. Any partner desirous of retiring from 
the partnership shall give six calendar months’ 
notice of his intention to retire and on the 
expiry of the notice he shall be deemed to 
have ceased to be a partner. 

16. That on the death or retirement of a 
partner he shall not be entitled to claim re- 
valuation of the assets of the partnership but 


shall retire on the amount standing to his. 


: capital account .credited-at the foot . of his 
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account-on the date of his. death or retire- 
ment being paid immediately or if the 
amount of his capital is not returned to him 
immediately the same shall be repaid to him 
in such a manner and with such interest as 
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may be mutually agreed upon.” 

15. From a conjoint reading of all these 
stipulations, it is manifestly clear that the 
parties never intended that the partnership 
be dissolved at the sweet will of any of the 
partners, rather their intention was that 
business of the partnership should continue 
as long as possible, notwithstanding, death 
or retirement of any partner. Hence, they 
were at pains to make suitable provisions in 
the agreement itself for safeguarding the in- 
terests of the surviving partners/heirs of the 
deceased partner in the partnership business. 
Similarly, Cl. 14 clearly impinges upon and 
negatives the statutory right of a partner to 
dissolve the partnership at will at his option 
and it postulates in clear terms that the part- 
nership shall be continued with respect to 
other partners and the nominee or legal 
heirs of the retiring or the deceased partner 
as the case may be. It is well settled that 
retirement is not the same thing as dissolu- 
tion. On retirement of a partner the firm 
continues to exist as such which is not the 
case when a partnership is dissolved. Tech- 
nically speaking retirement is a severance of' 
the interest of a partner from the partnership: 
business and is not tantamount to determina-' 
tion of the partnership as a whole, the other, 
partners continue to carry on the business’ 
of the firm. On the contrary, the  dissolu- 
tion of a partnership completely destroys: 
jural relationship as partners between all the 
partners and the question of partnership 
business. being carried on by partners other 
than the outgoing partner does not arise. As 
laid down in S. 46 of the Act, on the disso- 
{ution of a firm every partner is entitled to. 
have the partnership business wound up and 
to have the property of the firm applied in 
payment of .the debts and liabilities of the 
firm and to have the surplus distributed: 
among the partners or the representatives. 
Such a right in any partner has been expli- 
cifly taken away by Cl, 16 of the partnership 
agreement and the outgoing partner is sim- 
ply entitled to.the amount standing to his 
capital account credited at the foot of 
his accounts.on the. date of his retirement. 
He cannot claim even -revaluation of the. 
assets of.the partnership business. The same 
treatment has-been meted out to a dying 
partner and his legal heirs can simply claim 
admission to the partnership business . with 
the, same rights and benefits as the deceased 
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or the capital amount standing to the credit 
of the deceased. All these stipulations 


clearly militate against the concept of “pact- 
nership-at-will”’, for the essence of a partner- 
ship at will is that it is open to either pact- 
ner to dissolve the partnership by giving 
notice. 

16. In Moss v. Elphick, (1910) 1 KB 8-6, 
the plaintiff and the defendant became part- 
ners in a tobacconist’s business by an agree- 
ment in writing dated 14th August, 1907. 
Clause 4 of that agreement provided that the 
said agreement would be terminated by 
mutual arrangement only. On 2nd March, 
1909, the plaintiff gave the defendant a fort- 
night’s notice in writing of his intention to 
terminate the partnership. The defendant 
contended that the notice was inoperative 
upon the ground that by Cl. 4 of the part- 
nership agreement the partnership could 
only be determined by mutual consent. Thais 
contention was upheld by the Court of 
Appeal. The following observations of 
Fletcher L. J. are very pertinent in this con- 
text : 

“In this case it is provided that ‘“‘this 
agreement shall be terminated by mutual 
arrangement only”; or, in other words, that 
the partnership shall in effect, be for he 
joint lives of the parties, unless termina72d 
by mutual agreement. There is, therefcre, 
a specific provision as to the duration of be 
partnership in the partnership agreement; 


rn er ree 
and it is in that sense a partnership for a 


i ee ee, 
fixed, i.e. defined, term ..... Loree. orere case, = 


(Emphasis supplizd) 
17. Farwell L. J. amplified the posit:on 
further saying :— 


“It is impossible in this case to say taat 
by the terms of the partnership agreem:nt 
the partnership was “at will”, because taat 
means that it is determinable at the will of 
either of the parties ...... ...... 
The effect of ‘the. aeceement i is ; that the pert- 
nership is to endure for the joint lives of the 
partners.” 

18. This dictum was followed in Abtott 
v. Abbott, (1936) 3 All ER 823. In -he 
said case by a deed of-partnership between 
father and his five sons, it is provided, inter 
alia, that :— 

“The death or retirement of any partner 
shall not terminate the partnership . seven 
ier ulema bie See BOO. IE Any partner shall 

. æ... do or suffer any act 
which would: be a ground for the dissolut on 
of the partnership by the Court then: he stall 
. be considered as havirig retired.‘ One ‘of the 
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sons, claiming that as no term had. been fix- 
ed. for the duration of the partnership it was 
a partnership at will, gave notice of dissolu- 
tion and brought an action for a declaration 
that the partnership had been dissolved ..... 

19. Upon a proper construction of the 
deed of partnership, it was held by 
Clauson, J. that :— 

“There is some limitation upon this char- 
acter of the partnership; it is subject to the 
express agreement that a single partner can- 
not determine the partnership although he. 
can determine it as between himself and the 
others. This involves the fact that if one in- 
timates his desire to go out, the partnership 
shali continue among the remaining part- 
ners.” 

20. Then, he dealt with the question as to 
how long and until when is the partnership 
to continue and answered the same as under: 

“But the clause seems consistent with the 
view that so long as there are two partners 
the partnership is to continue. Clause 10 
seems to contemplate that there may be cir- 
cumstances in which the partnership might 
have to be dissolved by the Court. That is 
quite alien from the conception of a partner- 
ship at will to which a partner can put an 
end of his own volition ..... ...... 
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That clause seems to indicate that this is a 
partnership which is not determinable at the 
will of one partner as between all the part- 
ners, but it is a partnership which is to con- 
tinue until there is a dissolution of it by the 
Court or by some other event, save as against 
a partner who retires.” 

21. This case was noticed by the Supreme 
Court in Karumuthu Thiagarajan Chettiar 
v. E. M. Muthappa Chettiar (AIR 1961 SC 
1225) (supra) and the dictum laid therein 
was approved. In the said case an agree- 
ment of partnership between the appellant 
and the respondent of the managing agencies 
of mills recited that the partners should get 
in equal shares, the salary, commission, pro- 
fit, etc. that might be realised from the 
aforesaid managing agencies. It provided 
for carrying on the management in rotation 
once in four years, the appellant to manage 
for the first four years and thereafter the re- 
spondent to manage for the next four years 
and in the same way “hereafter, It further 
provided that the partners and their heirs 
and those getting their rights should carry 
on the management in rotation. The ac- 
counts were to be made once in every year 
after the closing of the yearly accounts of 
the two mills. The agreement further pro- 
vided ‘that in case either partner thinks of 
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relinquishing his right of management under 
the agreement it should be surrendered to 
the other partner only but should not be 
transferred or sold to any other person what- 
ever. Finally, it was provided that the two 
partners should carry on the affairs of the 
firm by rotation once in four years and the 
income realised thereby should be divided 
year after year and the partners and their 
heirs should get the same in equal shares 
and thus carry on the partnership manage- 
ment. 

22. On these facts, the Supreme Court 
held that: 

“the intention of the partners could not 
be to create a partnership at will. The in- 
tention obviously was to have a partnership 
of some duration, though the duration was 
not expressly fixed in the agreement. The 
partnership was for the sole business of car- 
rying on the managing agency and therefore 
by necessary implication it must follow that 
the partnership would determine when the 
managing agency determined, The terms of 
the partnership clearly suggested that the 
duration of the partnership would be the 
same as the duration of the managing 
agency.” 

Their Lordships further observed that: 

“a term in the contract that either partner 

might withdraw from the partnership by rel- 
inquishing his right of management to the 
other partner did not make the partnership 
a partnership at will, for the essence of a 
partnership at will is that it is open to either 
partner to dissolve the partnership by giving 
notice. Relinquishment of one partner’s in- 
terest in favour of the other, which was pro- 
vided in this contract was a very different 
matter. It is true that in this particular case 
there were only two partners and the partner- 
ship will come to an end as soon as one 
partner relinquishes his right in favour of 
the other. That however is <a fortuituous 
circumstance; for, if (for example) there had 
been four partners in this case and one of 
them relinquished his right in favour of the 
other partners, the partnership would not 
come to an end.” 
That clearly shows that a term as to relin- 
quishment of a partner’s interest in favour 
of another would not make the partnership 
one at will. 

23. These observations too apply with a 
greater force to the case in hand inasmuch 
as the partnership agreement specifically sti- 
pulates about all these contingencies and 
provides for withdrawal of a partner with 
a clear rider that the death or retirement of 
a partner shall not dissolve the partnership. 
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Thus, the right of dissolution of partnership, 
which is available to a partner under Sec. 43 
of the Act, has been clearly taken away and 
no partner can drive the others to dissolu- 
tion of the same. Hencé, despite a partner 
walking out of the business, the business has 
to be carried out by the remaining partners 
and they are entitled to goodwill of the part- 
nership business. Indeed, mutuality is the 
key-note of the partnership agreement. 


24. The learned counsel for the defen- 
dants has canvassed with considerable force 
that right of retirement is not inconsistent 
or incompatible with right of dissolution and 
as envisaged in S. 32 (1) (c) of the Act, a 
partner may retire, where the partnership is 
at will by giving notice in writing to all 
other partners of his intention to retire. 
No doubt, this clause allows a partner in a 
partnership at will to retire from the firm 
without dissolving it and his right to dissolve 
the firm, if he considers that to be the better 
course, remains unimpaired. All the same, 
this clause is of no assistance to the defen- 
dants in the face of clear stipulations to the 
contrary contained in the partnership agree- 
ment itself. Both Keshavlal Lallubhai Patel 
v. Patel Bhailal Narandas, AIR 1968 Guj 157 
and Vidya Devi v. Mani Ram, (1974) 10 
Delhi LT 311, on which reliance has been 
placed by the learned counsel for the defen- 
dants are distinguishable on facts. In the 
former case, the agreement of partnership 
deed provided for retirement of a partner 
and the duration of the partnership was not 
fixed. However, it contained a clear stipu- 
lation that the partnership was at will. In 
the face of this express provision in the 
partnership deed itself, the learned Judges 
held that there was no rcom or scope for 
making a contrary implication, such an im- 
plication having been clearly excluded by 
the plain, unambiguous and deliberate ex- 
presion of the intention of the parties mani- 
fested in the aforesaid clause. It is, how- 
ever significant to note that Bhagwati, J. (as 
his Lordship then was) who spoke for the 
Court drew a clear distinction between re- 
tirement of a partner and dissolution of the 
firm. The contention was raised before 
their Lordships that under the law of part- 
nership a firm is not a legal entity but is 
merely a compendious name for the partners 
and, therefore, when a firm’s partner retires 
from a firm, it is not correct to say that the 
firm continues to exist as such inasmuch as 
the firm consisting of the retiring partner 
and the continuing partners ceases to exist. 
However, this contention was repelled by 
their Lordships with the observations that: 


oo 
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“Section 38 also postulates that changes 
in the constitution of a firm do not affect 
the continuity of existence of the firm. Ht 
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provides that a continuing guarantee given - 


to a firm, or to a third party in respect of 
the transaction of a firm, is, in the absence 
of agreement to the contrary, revoked as to 
future transactions from the date of any 
change in the constitution of the firm. This 
provision would have been totally unmeccs- 
sary if a change in the constitution of a 
firm had the effect of dissolving the firm and 


bringing into existence a new firm. The 
provisions in Chap. V therefore clearly ex- 
tend a limited personality to a firm and 


Tecognise continuity of existence of the firm 
despite internal changes in the constitution 
of the firm such as introduction, retirement, 
expulsion, death or insolvency of partner. 
In this respect the law of partnership in 
India represents a compromise between the 
strict view of the English law which refused 
to accord a legal personality to a firm and 
regards it merely as a compendious name 
for the partners and the mercantile usage 
which recognises a firm as a distinct entity 
or quasi-corporation.” 


Consequently his Lordship concluded by 
saying :— 

“A provision for retirement of a partner 
which has the effect of disrupting the part- 
nership only as between the retiring partner 
and the continuing partners and not as be- 
tween all the partners inter se cannot, there- 
fore, be regarded as a provision for deter- 
mination of “their partnership” within the 
meaning of S. 7.” 


25. With respect I agree with these ob- 
servations in entirety. Similarly, Vidya 
Devi’s case (1974-10 Delhi LT 311} (supra) 
is distinguishable on facts. Having regard 
to the explicit postulates of the partnership 
deed adverted to above, there is no escape 
from the conclusion that the partners in the 
instant case have been divested and stripped 
off of their legal right to dissolve the part- 
nership, if any, except by mutual consent 
and the intention of the parties clearly is 
that the partnership business must be con- 
tinued so long as it is possible by the surviv- 
ing partners and the nominees/legal heirs of 
the retiring/deceased partner, if any. Hence, 
it can be dissolved only by mutual consent 
of all of them and not by any one of them 
at his sweet will. 


26. That being the position, the question 
would arise as to whether the plaintiff is en- 
titled to injunct the defendants from inter- 
fering with the management and conduct of 
the business by him or creating hurdles and 
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obstacles in his way to the detriment of part- 
nership business as alleged. The learned 
counsel for the defendants 1 to 4 has can- 
vassed with considerable fervour that the 
plaintiff cannot as a matter of right saddle 
the defendants with personal liability under 
the bank guarantee against their will, more 
so when the bank guarantee has not been 
given by them pursuant to any term or con- 
dition of the partnership agreement and they 
have done so of their own accord in order 
to facilitate and promote the smooth func- 
tioning of the partnership business. He has 
further urged that an injunction cannot be 
granted to prevent the breach of contract, 
the performance of which will not be speci- 
fically enforced (S. 41, Cl. (e) of Specific 
Relief Act). So, according to him, a con- 
tract, which will not be affirmatively enforc- 
ed by a decree for specific performance, will 
not be negatively enforced by the grant of 
an injunction. However, this argument no 
longer holds good, for there is abundant au-{ 
thority for the proposition that the Court! 
will restrain a partner from violating the 
terms of his partnership contract of acting 
inconsistently with his duties as a partner 
during the subsistence of the partnership ir- 
respective of the fact whether dissolution is 
also sought or not. It may be that where an 
agreement of partnership has not at all been 
acted upon the Court may, in a proper case, 
refuse to decree specific performance thereof 
because it may not be considered just or 
equitable to force partnership on an ua- 
willing partner. However, the position in a 
case like the present where a _ partnership 


agreement has been acted upon for several 
years and the partnership is still subsisting 
would be altogether different. Certainly, 


after the commencement and during the coun- 
tinuation of a partnership it will be equitable 
for the Court in many a case to interpose 
to decree specific performance of articles/ 
terms of the partnership. The necessity for 
such an action arises when the conduct of a 
partner virtually imperils the success of part- 
nership enterprise and jurisdiction to enjoin 
a partner from doing that which seriously 
interferes with the business or which is a 
breach of the express terms of the partner- 
ship agreement is now well established, even 
if the suit does not seek a dissolution of the 
partnership. Thus, jurisdiction to grant pre- 
ventive relief may primarily rest upon con- 
tractual obligations between the partners, the! 


violation of which will be prevented to avoid 
irreparable injury and vexatious or inter- 
minable litigation. Lord Lindley has stated 
the legal position in his book on Law of 
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Partnership (3th Edn.), at page 545 as fol- 
lows : 

“In order to prevent a partner from. acting 
contrary to the agreement into which Be 
may have entered with his co-parfmers, or 
contrary to the good faith which, indepen- 
dently of any agreement, is to be observed 
by one partner towards his co-partner, it is 
sometimes necessary for a Court to interfere 
either by granting an injunction against the 
partner complained of, or by taking the 
affairs of the partnership out of the hands 
of all the partners, and entrusting them to a 
receiver or receiver and manager of its own 
appointment,” 

The learned author proceeds to state :—- 

“Whatever doubt there may formerly have 
been upon the subject, it is clear that an in- 
junction will not be refused simply because 
no dissolution of partnership is sought.” 

27. The learned author after adverting to 
various reported cases, e.g. England vV. 
Curling (1844-8 Beavy 129); Hall v. Hall 
(1855-20 Beav 139); Clements v. Norris 
(1878-8 Ch D 129) and Aas v. Benham 
(1891-2 Ch 244) sums up the position as 
‘such : 

“These authorities show that where a 
partnership is not determinable at will, those 
partners who are desirous of carrying on the 
business in the proper way will be protected 
by the Court from the unwarranted acts of 
a co-partner, whose only object may be to 
force the others to submit to him or to agree 
to a dissolution.” 


He then deals with the desirability of 
granting an injunction where the partnership 
is determinable at will but dissolution is not 
sought and says: 

“Where the partnership is determinable at 
will, there is, it is said, more difficulty in 
interfering if a dissolution is not sought; 
for, supposing the Court to interfere, the de- 
fendant may immediately dissolve the part- 
nership. But supposing him to do so, an in- 
junction will not necessarily be futile, inas- 
much as so long as it continues in force, the 
defendant is rendered powerless for evil, and 
a notice by him to dissolve the partnership, 
cannot, per se, operate as a dissolution of 
the injunction.” 

28. See also para 1087 of Halsbury’s Laws 
of England, 3rd Edition, Vol. XXVIII, in 
this context. In Fairthorne v. Weston, 
(1844) CH 3 Hare 387, a bill by one partner 
against another, alleged that the defendant, 
by conducting himself in violation of the 
partnership contract, was excluding the plain- 
tiff. and applying the assets to his own use 
and thus he sought to force the plaintiff to 
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dissolve the partnership before the , end of 
the term. The plaintiff prayed for an ac- 
count of the partnership transactions and 
appointment of a receiver but no dissolution. 
The defendant raised an objection that a 
bill praying a particular account was demur- 
rable unless the bill sought a dissolution of 
the partnership. However, this contention 
was repelled by the Vice-Chancellor with the 
observation that the aforesaid proposition-~ of 
law was never admitted to be a rule of uni- 
versal application and it was essential to 
justice that no such universal rule should be 
sustained. He further observed that: 


“If that were the rule of the Court, it is 
obvious that a person fraudulently inclined 
might, of his mere will and pleasure, compel 
his co-partner to submit to the alternative 
of dissolving a partnership, or ruin him by 
a continued violation of the partnership con- 


Taci aea Sriaves Wows SE “assests a a 
TR It is unnecessary to say, in this stage 
of the cause, what relief may be given: it is 
sufficient to say that the Court will go as 


far as it can to protect the rights of the par- 
ties; and I have no doubt that it may inter- 
pose to support as well as to dissolve a part- 
nership.” 


29, Similarly, the Master of the Rolls 
said in Marshal v. Watson, (1858) Ch 25 
Beay 501 that :— 


“I should prevent one partner from doing 
an intentional serious injury to his co-part- 
“ner, as if he were taking proceedings to 
depreciate the partnership property.” 

30. No doubt the said case was not one 
of partnership at will but the observations 
made by the Master of the Rolls are very 
pertinent in the context of the present case. 
Hence, injunction will not be refused in 
partnership cases simply because no dissolu-, 
tion is sought. As shall be presently seen, 
the defendants persist in conducting them- 
selves so wantonly as to render it impossible 
for the business to be carried on in a proper 
manner. Jt maiters not whether they are 
doing so in violation/breach of any specific, 
stipulation in the partnership agreement or 
otherwise, for the fact remains that all the 
partners furnished personal guarantees to 
the Bank concerned for granting them over- 
draft facility to the tune of Rs. 18,00.000/- 
and the same has been operated upon by the 
plaintiff consistently and continuously ever 
since the inception of the partnership busi- 
ness. Clause 9 of the partnership agreement 
clearly enjoins upon all the partners to be 
just and faithful to each other and to render 
true account and information of all things 
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affecting the firm to any partner. So, the 
conduct of the defendants in writing letter 
‘dated 30th August, 1979, to their principals 
to suspend supplies of vehicles and parts to 
the partnership firm clearly constituted an 
act of bad faith. They did so at the back 
of the plaintiff obviously with a view to 
‘undermine and impair his position as Manag- 
jng Partner. Even otherwise, this action on 
the part of the defendants was injurious cnd 
harmful to the business of the firm. Not 
only that, they also wrote to their Banser 
viz. Bank of Rajasthan Limited that a dis- 
pute having arisen among the partners of 
the firm, they i.e. Bankers should not honour 
any cheque issued by any partner in the 
firm’s account and the authority to opemte 
the account by any of the partners jointly 
or severally be treafed as suspended. ‘This 
kind of wanton and unruly act was bownd 
to recoil and boomerang on the business of 
the partnership, as would be abundantly 
clear from letter dated 16th Sept., 1979, of 
M/s. Mahindra and Mahindra Limited to the 
defendant-firm. In the said letter, the prin- 
cipals of the partnership firm made a griev- 
ance of the fact that their Banker had decin- 
ed to negotiate documents under the leter 
of credit opened by them, even though the 
Same was irrevocable. So, they threatened 
the partnership firm with immediate canzel- 
lation of the franchise. It is a different 
thing that subsequently some kind of seftle- 
ment was aftrived at.between the parties and 


the plaintiff continued to conduct and manzge__ 


the affairs of the partnership as before. 
However, the differences and disputes be- 
tween the two groups of partners were so 
deep rooted that the settlement proved to be 
short-lived and litigation again ensued be- 
tween both with regard to the partnership 
firm as well as M/s. Supreme Motors, the 
other family concern of the parties. Herce, 
it is absolutely imperative and essential that 
steps be taken by this Court to preserve the 
business and goodwill of the partnership fill 
it is dissolved by consensus among the part- 
ners or some other viable solution is found. 
Certainly the comparative mischief or in- 
convenience which is likely to issue from 
withholding injunction will be greater than 
. ‘that which is likely to arise from granting it. 

31. Finally, the learned counsel for the de- 
fendants has vehemently urged that deten- 
dants 1 to 4 constitute majority in the partrer- 
ship and as such the rule of majority must 
prevail in carrying on the affairs of the 
partnership firm. Thus, according to him, the 
resolution passed by defendants 1 to 4 at the 
meeting held on 22nd Sept., 1980, was tent- 
amount to a vote of no confidence in the 
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plaintiff and as such he ceased to he the- 
managing partner.: He has alluded to Cl. (c) 
of S. 12 of the Act in this context, Jt runs 
as follows: 

“(c) any difference arising as to ordinary 
matters connected with the business may be 
decided by majority of the partners, and 
every partner shall have the right to express 
his opinion before the matter is decided, but 
no change may be made in the nature of the 
business without the consent of all the rart- 
ners; and.” 


32. On a plain reading of this clause it is 
manifest that the decision of the majority is 
to prevail with regard to ordinary matters 
connected with the business. However, the 
majority of partners have not been vested with 
a power to bind the other partners with re- 
gard to matters of vital importance and the 
decision with regard to the same must be 
with the consent of all partners. Further. it 
is well settled that the majority must act in 
good faith, No doubt, a partnership being 
the business of all the partners, the powers 
of management of the partners are co-exten- 
sive but it is well recognised that control and 
management of partnership business can be 
exercised by a single partner and need not 
be by majority. That is precisely what hap- 
pened in the instant case. Admittedly, the 
plaintiff has been working as managing part- 
ner since the inception of the partnership by 
mutual consent of all the partners. Certainly 
that consent cannot be withdrawn or nulli- 
fied only by a majority of partners, especially 


after serious disputes and differences have 
cropped up amongst the two groups.. Lord 


Halsbury lays down the following rule in this| 
connection : 


“Subject to any agreement express or im- 
plied between the partrers, every partner may 
take part in the management of the partner- 
ship business (Partnership Act, 1890), and, 
subject to any such agreement, any difference 
arising as to ordinary matters connected with 
the partnership business may be decided by a 
majority of the partners; but the majority 
must act in good faith and every partner 
must have the opportunity of being heard.” 
(Halsbury’s Laws of England, 3rd Edn., 
Vol. 28 p. 527). 

33. Similarly Lord Eldon LC in Const v. 
Harris, (1824) 24 RR 108, remarked that: 


“I call that the act of all, which is the act 
of the majority, provided all are consulted, 
and the majority are acting bona fide, meet- 
ing not for the purpose of negativing, what 
any one may have to offer, but for the pur- 
pose of negativing, what, when they are met 
together, they may, after due consideration, 
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think proper to negative; for a majority of 
partners to say, “We do not care what one 
partner may say, we, being the majority we 
will do what we please,” is, I apprehend, what 
this Court will not allow.” 


34. These observations of Lord Eldon 
aptly apply to the case in hand. Having re- 
gard to the background in which the resolu- 
tion dated 22nd Sept., 1980, was passed by 
the so-called majority constituted by defen- 
dants, there can be no shadow of doubt that 
their action was inspired and actuated by spite 
and ill will rather than by a sense of respon- 
sibility and desire for furtherance of the 
business interests of the partnership. Need- 
less to sav, that the plaintiff and for that 
matter defendants 5 and 6 had no opportu- 
nity whatsoever of being heard when the said 
resolution was passed and as conceded by the 
learned counsel for the defendants, the resolu- 
tion was not even recorded in the minute 
book of the firm. Needless to say, that the 
parties had gathered on the said date with a 
view to find out some amicable and viable 
solution of the ugly situation acceptable to 
all in the larger imterests of the family to 
which both the parties belong. Certainly, the 
question of a no confidence motion could not 
arise at such a meeting. It could not be 
even present to the mind of the plaintiff. 
Hence the said resolution has to be ignored 
for all intents and purposes as at present and 
its impact, if any, will be considered at a 
later stage. 


35. Before concluding I may. siso make a 
passing reference io yet another argument 
‘advanced by the learned counsel for the de- 
fendants with regard to the status of the 
plaintiff. According to him, the plaintiff has 
two different capacities; one as partner and 
the other as an employee, i.e., manager of 
the partnership firm, for which he gets re- 
muneration separately. Thus, his status being 
that of mere employee he cannot seek in- 
junction to interdict the other partners or 
give a mandate to them to act in a parti- 
cular manner. However, this argument is 
simply fallacious. It is true that some re- 
muneration is paid to a managing partner 
but his stature is thereby enhanced and not 
lowered to that of a mere employee. Indeed, 
he holds a position of vantage and domin- 
ance over the other partners in some respect 
and he must be permitted to carry on the 
affairs of the partnership business smoothly 
without any let or hindrance by other part- 
mers. As already seen, the defendants fired 
the first shot by writing to their principais 
and bankers for suspending supplies of the 
vehicles and credit facilities respectively. That. 
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certainly constituted wanton misconduct and 
breach of good faith and, if I may say so, a 
suicidal act on their part in relation to part- 
nership business. Surely, the plaintiff, as a 
responsible ‘partner, has a right to require 
them to discharge their duties as partners 
faithfully and diligently. They can hardly be 
allowed to stab the partnership business in 
the back and destroy it altogether by un- 
disciplined and irresponsible behaviour. It 
may be, as submitted by the learned counsel 
for the defendants, that after the amicable 
settlement arrived at between the parties 
earlier, the defendants did not give any fresh 
cause of action to the plaintiff to justify mis- 
apprehension on his part, but the fact re- 
mains that their conduct during the pendency 
of this litigation has not been dignified and 
smacks of vindictiveness. It may be per- 
tinent to add here that by mutual arrange- 
ment between the parties, the plaintiff has 
been entrusted with the task of managing the 
partnership firm M/s. Sanghi Motors whereas 
Amrit Group is controlling the affairs of M/s. 
Supreme Motors. So, equity demands that 
the status quo ante be maintained till the dis- 
putes and differences between the parties are 
amicably settled or otherwise determined with 
regard to both these concerns. Surely, the 
defendants cannot have best of both the 
worlds. To permit them to disown their ob- 
ligations towards the partnership business 
would be simply to deprive the plaintiff and 
defendants 5 and 6 of their say in the busi- 
-ness aiiaits of both the concerns. Surely, 
equity cannot countenance such a step or 
move, 


36. To sum up, therefore, I find that all 
the three postulates which govern the exer- 
cise of discretion in granting temporary in- 
junction, namely, (1) existence of a prima 
facie right in the plaintiff and its infringe- 
ment by the defendants, (2) balance of con- 
venience, and (3) likelihood of irreparable in- 
jury which will accrue to him if injunction is 
not granted are well satisfied in the instant 
case. However, the grant of injunction, being 
in the nature of equitable relief, the Court 
would be justified in imposing terms as a 
condifion to the granting of an injunction. 
So, having regard to all the circumstances of 
the case, I make the following order: 


(1) The plaintiff shall be entitled to operate 
the overdraft facility to the full limit of 
Rs, 18,00,000 (rupees eighteen lakhs only) in 
connection with the business of the partner- 
ship firm and the defendants shall not in 
any manner interfere with or withdraw the 
personal guarantees furnished by them to 
their Banker so as to cause any hindrance op 
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obstruction in the matter of payments to 
their principals M/s. Mabindra and Mahiti- 
dra Limited and other parties having business 
dealings with the firm till the decision of the 
suit, 

(2) The plaintiff shall, however, furnish an 
indemnity bond in the sum of Rs. 5,00,008/- 
(rupees five laks only) to this Court under- 
taking to indemnify the defendants for aay 
loss or damage caused to them due to any 
act of misfeasance or gross negligence on his 
part. The indemnity bond shall be furnished 
with one surety to the satisfaction of the Re- 
gistrar within a month failing which the ad 
interim injunction shall stand vacated. 

(3) The plaintiff shall further maintein 
true and faithful account of all business 
transactions of the partnership and shall 
submit a true statement of partnership zc- 
counts to this Court every quarterly; the ficst 
such statement of account for the period end- 
ing 31st Dec., 1980, to be furnished by 15th 
Feb., 1981 and the subsequent statements 
shall be furnished within a month succeed- 
ing the last date of each quarter, the ficst 
quarter to be reckoned as ending on 3ist 
Mar., 1981 and so on and so forth. 

Application allowed. 
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Amar Parkash and another, Appellants -v. 
Smt. Parkashwati and another, Respondents. 

F. A. O. No. 235 of 1979, D/- 14-9-1981.* 

(A) Evidence Act (1 of 1872), S 32 6)— 
Question whether P was legally wedded wife 
of deceased and S their legitimate daughter 
— Deceased shown as husband of P in te 
cords of hospital where P was admitted for 
delivery of S — S enrolled in school as 
daughter ef deceased upon his declaration that 
he was her father — Bank a/c opened by des 
ceased in S’s name with himself as father amd 
natural guardian — Stafements of deceased 
are relevant under S. 32 (5). (Para 6) 


(B) Civil P. C. of 1908), O. 41, Rr. 22, 
33 (as amended in 1976) — Applicability — S 
as illegitimate minor daughter of deceased 
granted Succession Certificate thro’ mother P 
— Ps claim as legal wife rejected — Applica- 
tion by brother of deceased dismissed — 
Appeal by brother — Finding in appeal that 


- yespondent P was legal wife of deceased and 


S their legitimate daughter — Order 4, 


* From order of Subhash Wason, Sub J. Ist 
Class Delhi, D- 21-11-1978. 
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Rules 22 and 33 are attracted and P is entitled 
to relief altho’ ne appeal was filed by her. 


(Para 7} 

Cases Referred: Chronological Paras 
AIR 1978 SC 1557 : (1978) 3 SCC 527: 1978 
All LJ 1010 6 


A. C. Gambhir with Janak Raj Jai, for Ap- 


pellanis; C. B. Thanai with K. B. Soni, for 
Respondents. 
JUDGMENT :— The appellants Amar 


Parkash Sharma and his sister Amar Devi 
challenge the judgment and order of the trial 
Court granting Succession Certificate to 
Kumari Seema minor thro’ her mother and 
natural guardian Smt. Parkash Wati in re- 
spect of the debts and securities of the de- 
ceased Ram Parkash Sharma. They also 
challenge the order refusing to grant the 
Succession Certificate to Amar Parkash 
Sharma, appellant in F. A. O. No. 236 of 
1979. The brief facts are as under: 


2. Ram Parkash Sharma died on 9th Jan., 
1976. His widow, Smt. Chanan Devi, an 
insane, thro’ her next friend, Amar Parkash 
Sharma, (appellant) on 17th Feb., 1976 filed 
an application for the grant of Succession 
Certificate.-in respect of debts and securities 
left by the deceased. On 23rd Feb., 1976 
Parkashwati alleging herself to be the widow 
of the deceased and Kumari Seema minor 
daughter of the deceased filed another ap- 
plication for the grant of Succession Certifi- 
cate. Chanan Devi widow unfortunately died 
on 29th July, 1977 and therefore her applica- 
tion for the grant of Succession Certificate 
lapsed. Amar Parkash Sharma, appellant on 
20th Aug., 1977 therefore filed another ap- 
plication for the grant of Succession Certifi- 
cate to him. All these proceedings were con- 
solidated. Parties filed their respective cb- 
jections in the applications for the grant of 
Succession Certificate. It is admitted that 
Amar Parkash Sharma is the brother of the 
deceased. The disputes are: Whether Par- 
kashwati is the widow of the deceased, and 
Kumari Seema is his minor daughter. The 
trial Court by its judgment and order daied 
2ist Nov., 1978 granted Succession Certifi- 
cate to Kumari Seema holding her to be the 
illegitimate minor daughter of the deceased. 
This certificate was granted thro’ her mother 
and natural guardian Smt. Parkash Wati. 
Fhe application for the grant of Succession 
Certificate by Amar Parkash Sharma was 
dismissed. The trial Court has held that 
Parkashwati has not been able to prove that 
she is the legally wedded wife of Ram Par- 
kash Sharma, deceased. 

3. Learned counsel for the appellants sub- 
mits that Kumari Seema is not entitled to the 
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grant of Succession Certificate. He says that 
she is not the illegitimate daughter of the de- 
ceased as contemplated under S. 16 of the 
Hindu Marriage Act. Learned counsel for 
the respondents, namely, Parkashwati and 
Kumari Seema however, challenges the find- 
ing ot the trial Court that Parkashwati was 
not the legally wedded wife of the deceased. 
He submits that she was legally wedded wife 
and Kumari Seema was their legitimate 
daughter. In other words, he claims the 
grant of the Succession Certificate in favour 
of both Parkashwati (widow) and Kumari 
Seema (daughter). Counsel for the appellants 
further says that Parkash Wati is not the 
widow of the deceased and that Amar Par- 
kash Sharma appellant is entitled to the grant 
of the Succession Certificate. > 


4. The first question for decision there- 
fore is: Whether Parkashwati is the legally 
wedded wife of Ram Parkash Sharma, de- 
ceased? The trial Court has observed that 
Parkashwati has failed to prove the cere- 
monies of the marriage and therefore it held 
that she is not the legally wedded wife of the 
deceased. This finding is contrary to the evi- 
dence on record. The evidence led by the 
appellants is to the effect that they never wit- 
nessed the marriage between the deceased and 
Parkashwati. Some of the witnesses on behalf 
of the appellants have deposed that they 
never saw the two living together. Parkash- 
wati is daughter of Kishan Singh, a Govern- 
ment servant who used to reside at 30, Aram 
Bagh Lane, New Delhi. Ram _ Parkash 
Sharma, deceased used to reside at 33, Aram 
Bagh Lane, New Delhi. Various witnesses 
from the locality have deposed about the 
factum of marriage between the two in Apr., 
1954. Balwant Singh, O, W. 3 deposes that 
Chanan Devi first wife of the deceased was 
his sister, that she became insane after her 
marriage, that the deceased expressed his de- 
Sire to have a second wife, that the deceased 
with the consent of his father-in-law married 
Parkashwati, that Kumari Seema is their 
daughter. He says that after the marriage, 
the deceased and Parkashwati lived together, 
that he never saw Amar ‘Parkash Sharma, 
appellant living with them. He further de- 
poses that they lived together at 33, Aram 
Bagh Lane, New Delhi till the death of the 
deceased, and that Parkashwati previously 
used to live at 30, Aram Bagh Lane, New 
Delhi. Sucha Singh O. W. 4 is a resident 
of 24, Aram Bagh Lane, New Delhi. He 
deposes that he has been residing there since 
1945, that marriage between Ram Parkash 
Sharma and Parkashwati was performed in 
1954 on one Sunday near about Basakhi day, 
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that he attended the marriage asa neighbour; 
that the marriage was performed in the lawn 
in front of 30, Aram Bagh Lane, New Delhi, 
that Kishan Singh, father of Parkashwati used 
to reside there, that Parkashwati gave birth 
to a daughter who is now aged about 9 years. 
He also Says that they used to reside at 33, 
Aram Bagh Lane, New Delhi. He, however, 
could not state when Kishan Singh, father of 
Parkashwati died, whether in Delhi or at any 
other place. O. W. 5 Chaman Lal is another 
neighbour resident of 26, Aram Bagh Lane, 
New Delhi. He deposes that he has been 
residing there since 1947, that the marriage 
between the deceased and Parkashwati was 
performed in 1954, that her father used to 
reside at 30, Aram Bagh Lane, New Delhi. 
that a daughter was born of the said wedlock, 
that Parkash Wati used to reside with the de- 
ceased up to the time of his death in Aram 
Bagh Lane, New Delhi. He further says that 
the marriage was performed according to 
Granth Sahib. In cross-examination he says 
that Parkash Wati was the daughter of Kishan 
Singh, that up to Apr., 1954 she used to re- 
side with her father, that he was invited by 
Kishan Singh to attend the marriage, that 
Kishan Singh is dead but he did not re- 
member the date of his death. He further 
deposes that he does not known as to who 
performed the Anand Karaj ceremony. He 
however says that the marriage was perform- 
ed at 10 A. M. and that it was Sunday near 
about the Basakhi day. In cross-examination 
no particulars of marriage ceremonies were 
asked on behalf of the appellants. O. W. 6 
Pritam Singh is the son of the sister of the 
deceased. He deposes that Ram Parkash 
Sharma married Parkashwati in Apr., 1954 
in the lawn in front of 30, Aram Bagh Lane, 
that he attended the marriage, that the mar- 
riage ceremony according to Anand Karaj 
was performed, that a daughter was born of 
the said wedlock, that the relations between 
the deceased and Amar Parkash Sharma were 
strained, that they were not on visiting terms, 
that Amar Parkash Sharma did not attend 
the marriage between the two. He however, 
states that Amar Parkash Sharma attended 
the death ceremony of Ram Parkash Sharma 
and thereafter he started visiting the place of 
the deceased. In cross-examination he de- 
poses that the Granthi distributed sweets, that 
he does not know the name of the Granthi, 
that Parkash Wati used to live with Ram Par- 
kash Sharma and continued to reside. with 
him till the date of his death. 


5, Parkash Wati in her statement as 
©. W. 9 deposes that she was married to Ram 
Parkash Sharma in Apr., 1954, that. Chanan 
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Devi: was his first wife- she: was insane and. 


was living with him, that Chanan Devi was 
looked after by her husband during his life- 
time and aftér his death she used to look after 
her, She says that she was married at 30, 
Aram Bagh Lane and the ceremony of Anand 
Karaj- was got performed by -her father, that 
in 1969 she delivered a daughier in Lady 
Hardinge Hospital and her name is Seema 
Sharma. She further states that Ram Par- 
kash Sharma. her husband got their daughter 
admitted in the school, that he was employed 
as an Assistant in the Ministry of Education, 
Government of India besides a part-time 
watch repairer. She further says that her 
_ husband cpened a bank account in the Sank 
of India in the name of his daughter. In 
cross-examination she says that she got ecuca- 
tion up to 8th class but is unable to read or 
write English, that her father, sister, brother 
and maternal uncle were present at the time 
of marriage, that letters were written to those 
relations about the marriage, that invitation 
‘cards were ‘not issued. She does not know the 
particulars of the: person who came irom 
Gurdwara-to perform the marriage rites, that 
Amar Prakash Sharma or his relations were 
not present at the time of marriage as they 
were opposing the marriage. She further says 
that till marriage she used to reside at 30, 
Aram: Bagh: Lane, and thereafter started 
living with the deceased at 33, Aram Bagh 
Lane and that her husband Mr. Sharma died 
on account of. heart attack, at the Milk: Dzpot. 
She denies the suggestion that she is not the 
legally wedded wife of the deceased or that 
Kumari Seema was not born of the said wed- 
lock. J. S. Rawat O. W. 2 is a clerk rom 
Lady Hardinge Medical College and Hospi- 
tal. He deposes that Parkash Wati wife of 
Ram Parkash resident of 33, Aram Bagh 
Lane, New Delhi was admitted: in the hospi- 
tal on 16th Sept.,-1969 and delivered a female 
© baby. He produced the admission sheet which 
is Ex. OW2/1. This record of the hospital 
shows that Ram Parkash Sharma is the hus- 
band of Parkash Wati and that a female baby 
was born to her on 16th Sept., 1969. Mrs. 
Satya Madan, Head Mistress of Arya Pur- 
sharti Pathshala, Chuna Manti Paharganj, 
New Delhi (O. W. 1) deposes that the school 
maintains the-record of admission of varous 
children, -that- on 8th Aug., 1975 Kumari 
Seema daughter of Ram Parkash Sharma re- 
sident of 33E Aram Bagh Lane, New Celhi 
was -admitted in the school, that her admission 
form and an affidavit were filled in by Ram 
Parkash Sharma, that those were signed by 
‘Ram. Parkash Sharma in her presence. The 
admission form ‘anid the affidavit are. O.-W 1/1 
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and. O.. W: 1/2. She- farther deposed that 
Parkash Wati` present: in Court was the 


mother of Kumari.Seema and that she used 
- to visit school to fetch her daughter. In . 


cross-examination she says that the parents 
of Kumari Seema had visited the school at 
the time of admission, that Ram Parkash 
Sharma signed the admission form in her pre- 
sence. The admission form Ex. OW 1/1 men- 
tions the father’s name as Ram Parkash 
Sharma. It describes her date of birth as 
16th Sept., 1969. This form shows her re- 
sidential address as 33-E Aram Bagh Lane, 
New Delhi. The affidavit, regarding date of 
birth of Kumari Seema Ex. O. W. 1/2 has 
been signed by the deceased at two places 
declaring him as parent and not guardian of 
the child. From these two forms it appears 
that Ram Parkash Sharma was the father -of 
Kumari Seema. Gulshan Kumar Bhardwaj, 
Staff Officer Bank of India, Parliament Street 
Branch, O. W. 7-produces the bank account 
card in the name of Kumari Seema, minor 
daughter of Ram Parkash Sharma Exhi- 
bit OW 7/A. This account was opened by 
the deceased as father and natural guardian 
of minor Kumari Seema Sharma, on 31st Oct., 
1975. The deceased wag also operating his 
bank Account No. 8727. He opened this 


. fresh account in the name of his daughter 


disclosing her date of birth as 16th Sept., 
1969. This form further mentions his re- 
residential address 33-E Aram Bagh Lane, 
New Delhi. It appezers that the quarter No. 
is 33 Aram Bagh Lane while Block is ‘Æ. It 
is not disputed that the deceased was resident 
of 33E Aram Bagh Lane, New Delhi. OW 7/B 
is the pay-in-slip. O. W. 7/C is the statement 
of Account of Kumari Seema maintained by 
the bank, Vijay Verma clerk of New Delhi 
Municipal Committee O. W. 8 produces the 
birth register and deposes that as S. No, 368 
of Sept.,-1969 pertaining.to births at Lady 
Hardinge Hospital, New. Delhi, there is an 
entry regarding the birth of a female baby 
on 16th Sept., 1969 describing her father’s 
name as Ram Parkash Sharma and mother’s 
name as Parkash Wati. Sharma residents of 
33, Aram Bagh Lane, New Delhi. He further 
says that this intimation was communicated 
to the New Delhi Municipal Committee by 
the hospital authorities. From this oral and 
documentary evidence it is conclusively estab- 
lished that Ram.: Parkash Sharma, deceased 
and Parkash Wati were lawfully married, that 
since’ the date of marriage they lived together 
as husband and wife zt 33, Aram Bagh Lane, 
New Delhi: The appellants have pleaded that 
Parkash Wati is not the” wife ‘or ‘widow of. 


Ram Parkash Sharma, deceased and similarly 
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Kumari Seema is not the daughter of the de- 
ceased. This is the only pleading on behalf 
of the appellants. .From the evidence pro- 
_ duced by them I find that nothing substantial 
has been deposed by any of the witnesses ex- 
cept that they never witnessed any marriage 
between the two, that Parkash Wati was not 
residing with the deceased at 33, Aram Bagh 
Lane, New Delhi. From the evidence on re- 
cord it is clear that relations between the de- 
ceased and his brother Amar Parkash Sharma 
were strained.. — . 


6. Learned counsel for the appellants sub- 
mits that the hospital record and bank record 
are not relevant for determining the questions 
involved in the present case. As already 
stated, the disputes relate to the existence of 
relationship between the deceased, Parkash 
Wati and Kumari Seema by blood or mar- 
riage. Ram Parkash Sharma is dead. Par- 


‘ kash Wati was got admitted in the hospital, 


where the name of her husband was disclosed 
asyRam Parkash Sharma, He got his daughter 
admitted in the school where he declared 
himself as the father of Kumari Seema. 
-Further he got the account opened with the 
bank where also 'he declared her as her 


daughter and himself as father and natural - 


guardian. Section 32 (5) of the Indian Evi- 
dence Act reads as under: / 


“32. Statements, written or verbal of rel- 
evant facts made by a person who is dead, 
or who cannot be found, or who has become 
incapable of giving evidence, or whose attend- 
ance cannot be procured without an amount 
of delay or expense which, under the circum- 
stances of the case, appears to the Court un- 
reasonable, are themselves relevant facts in 
the following cases :— 

(5) When the statement relates to the exist- 
ence of any relationship (by blood, marriage 
or adoption) between persons as to whose 
relationship (by blood, marriage or adoption) 
the person making the statement had special 


means of knowledge, and when the statement ` 


was made before the question in dispute was 
raised.” 

Under this section the statements made by 
the deceased before the commencement of 
the present litigation between the parties, 
relating to marriage and the birth of the 
daughter are relevant facts. These statements 
were made by Ram Parkash Sharma before 
his death and are relevant and material under 
the said provision of the Evid. Act. The trial 
Court has observed that father, sister and 
brother-in-law and maternal uncle of Par- 
kash Wati who were present at the time of 
marriage were not produced and therefore 
adverse presumption was drawn against Par- 
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kash Wati. Jt is not disputed before me that 
fatber of Parkash Wati was dead at the time 


of the commencement of the present litiga- 


tton and her other relations are not residents 
of Delhi. All the witnesses on behalf of Par- 
kash Wati state that the ceremonies of mar- 
riage according. to Anand Karaj were per- 
formed. No material question in cross-ex- 
amination regarding marriage ceremonies has 
been asked on behalf. of the appellants. The 
marriage took place in Apr., 1954 and Ram 
Parkash died in 1976. Parkash Wati does 
not know the name of the priest who per- 
formed the marriage. But all the witnesses 
deposed that the marriage was performed in 
the lawn in front of 30 Aram Bagh Lane, New 


Delhi and that after marriage both lived __ 


together as husband and wife at 33, Aram 
Bagh Lane, New Delhi. From the pleadings 
of the appellants it appears that the factum 
of marriage was not specifically disputed. In 
Badri Prasad v. Dy. Director of Consolida- 
tion, (1978) 3 SCC 527: (AIR 1978 SC 1557), 
the Supreme Court has observed, 

“A strong presumption arises in favour of 
wed-lock where the partners ~have lived 
together for a long spell as husband and wife. 
Although. the presumption is rebuttable, a 
heavy burden lies on him who seeks to de- 
prive the relationship of legal origin. Law 
leans in favour of legitimacy and frowns 


-upon bastardy.” 


Thus after a lapse. of 22 years in the 
present . case it dees not le in the 
mouth of the appellants to say that in 
the absence of evidence of the priest, the 
marriage: ceremonies cannot be deemed to 
have been proved. In this case it is in eyi- 
dence that various neighbours of the colony. 
where the deceased used to reside were in- 
vited to the marriage. The trial Court has 
not considered the statements of the various 
neighbours in whose presence marriage was 
performed. The trial Court was wrong in 
ignoring the statements of these witnesses, 
Parkashwati was a young lady at the time of 
her marriage. If she now does not know the 
name of the priest who performed her mar- 
riage no presumption can be drawn against 
her. Moreover, she has not been able to 
give the exact date of her marriage and there 
fore the trial Court has drawn presumption 
against her. Parkash Wati, as already stated, 
has studied up to 8th class and if she. has 
failed to give her date of marriage it cannot 
be said that there was no marriage between 
the two. Further, great stress has been laid 
by the learned counsel for the appellants and 
the trial Court on the circumstances that the 
name of Parkash Wati is not included in the 


~, ration card of the deceased, and in the Cen 
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tral Government Health Service card and also 
as nominee in L. I, C. policy obtained after 
the marriage between the two. It is sutmit- 
ted by the learned counsel for Parkash Wati 
that Ram Parkash Sharma was a Govern- 
ment servant, and marriage was performed in 
Apr., 1954, that no permission under Gov- 
ernment Conduct Rules it appears was ob- 
tained by him from the appointing authotities 
for entering into the second marriage with 
Parkash Wati. This may be a plausible ex- 
planation for the absence of her name in the 
ration card, C. G. H. S. card and L. L C. 
policy. Again the trial Court has obsezved 
thatthe father has not been produced. As 
already stated, father was dead on the date 
when this litigation started. Learned covasel 
for the appellants further brings to my notice 
that in the electoral roll of 33 Aram Eagh 
Lane the name of Parkash Wati does not find 
place as a voter. Ex. P. W. 7/C, P. W. 7/D 
and P. W. 7/E are the electoral rolls for the 
years 1965, 1970 and 1971. He further states 
that her name appeats in the voter list for 
1961 and 1965 at Quarter No. 30, Azam 
Bagh Lane, New Delhi. His contention is 
that it must therefore be held that she has 
been a resident of 30, Aram Bagh Lane, New 
Delhi and not of 33, Aram Bagh Lane, Mew 
Delhi and that there was no marriage be- 
tween the two because in 1961 and 1965 
voter list the mame Parkash Kaur (maiden 
name of Parkash Wati} has been mentioned 
and though alleged to be married her kus- 
band’s name has not been mentioned. It ap- 
pears that Parkash Kaur was a voter at her 
father’s address, 30, Aram Bagh Lene; 
she was married in 1954 and nobody took 
any step for getting her address changed in 
the voter list. It is a common knowledge 
that names from the voter list of previous 
year are copied out in the voter list for the 
subsequent year unless door to door checking 
is carried out effectively and objections are 
filed. For practical purposes Prakash Wati was 
a voter in the same parliamentary corsti- 
tuency. If her address has been shown as 30 
or 33 Aram Bagh Lane, it was immateczial 
for the contesting candidates. It, therefcre, 
seems that nobody seriously took note of the 
wrong address of Parkash Wati in the voters 
list for 1961 and 1965. Learned counsel for 
the appellants next contends that Parkash 
Wati was not being treated as wife. He re- 
lies upon a note book which was used to be 
maintained by the deceased where varicus 
entries are in his hand relating to household 
expenses. At various places an amount of 
Rs. 40/- or Rs, 50/- has been shown as paid 
to her. Learned counsel for the appellants 
contends that this was salary paid to her as 
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maid servant. This suggestion has been em- 
phatically denied by Parkash Wati. It also 
does not stand to reason that when she has 
been living as wife since 1954 with the de- 
ceased she would be acting as maid-servant to 
him and getting Rs. 40/- or Rs. 50/- as salary. 
This suggestion was rightly rejected by the 
trial. Court. Moreover there is no plea by 
the appellants that she was maid servant of 
the deceased. It is also contended by the 
learned counsel for the appellants that photo- 
graphs of marriage ceremony have not been 
produced. Nothing has been brought to my 
notice that production of photograph show- 
ing the ceremonies of the marriage is essen- 
tial. It is correct that generally people take 
photographs at the time of marriage cere- 
monies but it cannot be said that in the ab- 
sence of photograph it can be held that there 
was no marriage. Learned counsel for the 
appellants further submits that Kumari Seema 
who was held to be illegitimate daughter of 
the deceased by the trial Court is not entitled 
to the grant of Succession Certificate as she 
is not the illegitimate child within the mean- 
ing of S. 16 of the Hindu Marriage Act. 
After discussion of the evidence on record I 
am of the view that Parkash Wati was law- 
fully married to the deceased in Aprl., 1954 
and Kumari Seema is their daughter and it 
is not necessary to determine if she was 
illegitimate child under S. 16 of the H. M. 
Act. In other words, Parkash Wati is the 
widow and Kumari Seema is the legitimate 
daughter and both are heirs of the deceased. 
They are entitled to inherit the estate of the 
deceased in preference. to Amar Parkash 
Sharma, appellant who is brother of the de- 
ceased. 


7. Lastly, learned counsel for the appel- 
lants, contends that no appeal has been filed 
by Parkash Wati against the order of the 
trial Court rejecting her claim for the grant 
of Succession Certificate and therefore she 
cannot be granted anv relief in the present 
appeal. The objection has no force. O. 41, 
R. 22 of the Civil P. C. as amended by Act 
104 of 1976 enables a respondent not only 
to support the decree or order on the basis 
of finding given by the lower Court in her 
favour but also to contend that the finding 
against her in the Court below in respect of 
any issue ought to have been in her favour 
besides filing cross-objections. In the present 
case Succession Certificate has been granted 
by the trial Court in favour of Kumari 
Seema. Learned counsel for the respondents 
submits that Kumari Seema would be entitled 
to the grant of Succession Certificate, if it be 


held that there was lawful marriage between 
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the two. Under O. 41, R. 33 .of the Code 
the appellate Court. has -power to pass. such 
order as the case. may require although ap- 
peal to that effect has not been filed. Thus 
in: this case: it -is essential to exercise powers 
under O. 41, R. 33 of the Code for the grant 


of relief to Parkash Wati and Kumari Seema.. 


They are both entitled to inherit. the estate 
of the deceased and as such Succession Certifi- 
cate ought to be granted fo them. I, there- 
fore, modify the order of the trial Court and 
hold that Parkash Wati and Kumari Seema 
widow and daughter of the deceased are 
entitled to the grant of a Succession Certifi- 
cate with respect to the debts and securities 
of the deceased mentioned in their applica- 
` tion for the grant of Succession Certificate. 
The .trial Court is accordingly directed to 
issue Succession Certificate to them in ac- 
cordance with. law. The _ petition for the 
grant of Succession Certificate by the ap- 
pellants is dismissed. The result is that 
F. A. O. Nos. 235 and 236 of 1979 are dis- 
missed and Parkash Wati and Kumari Seema 
are held to be entitled to the grant of Suc- 
cession Certificate. No order as to costs.’ 
Appeal dismissed. 
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. Arjan Lal Verma and another, Petitioners 
y. Shmt. Rawel Kaur, Respondent. . | 
Civil Revn. Bee 223 of 1981, D/-. 20-7- 
1981.* a 


Civil P. C. (5 of 1908 as amended in 1976), 


0. 37, R. 3 (D) (2) — Defendant entering ap- 
pearance within time — Failure to serve 
notice of entering appearance on plaintiff or 
his counsel — Decree against defendant can- 

not be passed by Court, on ground of failure 
to serve nofice. 


Where the counsel of the defendant on 
service of summons by plaintiff, had filed an 
appearance within ten days on behalf of the 
defendant but the defendant failed to serve 
the notice of his entering appearance. on the 
plaintiff or his. counsel, the Court would have 


no jurisdiction to proceed summarily and pass 


a decree against the defendant merely on_ the 
pround of failure to serve notice of entering 
appearance. (Para 6) 


'-It is true that under sub-rr: (1) and (2) of 
R. 3, O. 37 entering an appearance does not 
by itself involve or import the filing of :an 


* From order of V. K. Jain, Sub. J. ist Class, - 


Delhi, D/- 6-10-1980. 
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_ after being served with summons : 


ALR. 


address for..service. in Court; or serving: notice 
of..such. appearance .on. the.. plaintiff -or _ his- 
counsel. But these provisions must be given 
a narrow and restricted meaning considering 
that the right.of the defendant to defend the 
suit is at stake. (Para 5) 

.M. L. Patney, for Petitioners; G. L. Rawal, 
for Respondent. 


ORDER :— A suit was instituted in the 
Court below under O. 37 of the Civil P. C; 
1908, as amended in 1976. On 23rd Apr., 
1980 the summons was tendered to the de- 
fendant, but according to the report of the 
process-server the defendant refused to accept 
it. Thereafter, an affidavit of service was 
filed on behalf of the plaintiff. The Judge 
treated the refusal by the defendant as good 
service, and on 6th Oct., 1980 passed an order 
saying: ‘No appearance has been filed within 
the statutory period of ten days and hence 
the plaintiff is entitled to a judgment forth- 
with’. A decree was accordingly granted to 
the plaintiff. -The defendant has filed tbis 
petition for revising that order. 


2. It now transpires, and is not disputed, 
that counsel for the defendant had, in. fact, 
filed a power of attorney in Court on 30th 
Apr., 1980, which was well within the pre- 
scribed ten days. But this fact was not 
brought to the notice of the judge, and 
neither the plaintiff nor his counsel were 
aware of it because notice of appearance was 
not sent: to them. The question is whether, 
in these circumstances, the Court had juris- 
diction to proceed summarily and piss a de- 
cree, against the defendant. i 


0 2-A. Order 37, Rule 2 (3) says. „that: 
. ‘The defendant shall not defend the suit 
: .. unless he enters an appearance 

and in “default of his entering. an appearance 
the allegations in the plaint shall be deemed 
to be admitted and the plaintiff shall be 
entitled to a decree .. .. 
The ‘Procedure for the appearance of the de- 
fendant’? in such a suit is dealt with by R. 3. 
sub-rule (1) of that rule says: 
- fn a suit to which this Order applies, the 
plaintiff shall, together with the summons 
under R. 2, serve on the defendant a copy 
of the plaint and annexures thereto and the 
defendant may, at any time within ten days 
of such service, enter an appearance either in ` 
person or by pleader and, in either case, he 
shall file in Court an address for.service of 
notices on. him.’ 
it is clear from. this sub-rule that the defen- 
dant has to-do -two things within ten days 
(i) he must 
‘enter an appearance’ either in person or by | 
pleader -and: Gi) ‘file in, Court. an, address for. 
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entering appearance and filing an address for 
service are two different things, although toth 
haye to be done within the period of ten 


days, and, in the normal course, would | i 


p simultaneously. 


` Then, sub-r. (3) of R. 3 adds another 
cae It says: 


“On the day of entering ‘the appearaice, 
notice of such appearance shall be given by 
the defendant to the plaintiffs pleader, or, if 
the plaintiff sues in person, to the plaintiff 
himself, either by notice delivered at or 3ent 
by a pre-paid letter directed to the address 
of the plaintiffs pleader or of the plaintiff; 
as the case may be’. 


This is the third thine to be done. The de- 
fendant must give notice of entering app=ar- 
ance to the plaintiff or his counsel. 

4. In the present case, the defendant com- 
plied with the first requirement. He entered 
appearance by his counsel filing the power of 
attorney. However, the other two procedural 
requirements were not complied with: an ad- 
dress for service was not filed in Court, nor 
was notice of entering appearance given to the 
plaintiff or his counsel. Therefore, counsel 
for the plaintiff has argued that the delen- 
dant cannot be regarded as having entered 
appearance, and could not have been allowed 
to defend the suit. 

5, I do not agree with this argument. Sub- 
rule (3) of R. 2, the relevant part of which 
L have already quoted, prohibits a defencant 
from defending the suit ‘unless he enters an 
appearance’. Sub-rules (1) and (3) of R. 3 
indicate that entering ‘appearance is’ one 
thing, filing an address for service another 
and giving notice of appearance to the plain- 
tiff or his counsel a third. Sub-rule (3) of 
R: 2 has nothing to say as to the effect ‘of 
non-compliance with the second and third re- 
quirements. In accordance with the principle 
of harmonious construction, the words ‘enters 
an appearance’ in that sub-rulé must be read 
in the same sense as is derived from sub- 
rules (1) and (3) of R. 3. Those sub-rules kad 
irresistibly to the conclusion that entering an 
appearance does not of itself involve or im- 


port the filing of an address: for service in- 


Court or serving notice of such’ appearance 
on the plaintiff or his counsel. For, other- 
wise, those two requirements would not have 
been stated additionally and separately. 
And, even supposing there is some ambi- 
guity in the meaning of the words ‘enters an 
‘appearanre’ in sub-rhle (3) of R: 2 (which I 
do not concede); I think, they must be given 
a narrow and restricted meaning considering 
that the right of ‘the defendant te defend th 
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suit is at stake. - Counsel. ‘for - the -plaintiff 
opposed ‘such. a construction on the ‘ground 
that the defendant could then refrain from 
complying with the other two requirements 
with -impunity, and without fear of any con- 
Sequences. That is not so. He can be mulcet- 
ed in costs or the motions necessitated to 
secure compliance with-the rules or of any 
other proceedings attributable to his default. 


6.° For these reasons, I think, the Judge 
below had no jurisdiction, at that stage, to 
pass a decree. against the defendant because 
appearance had been entered on his behalf. 
However, it is at the same time obvious that 
the decree was passed because of the omis- 
sion of the defendant to serve notice of his 
entering appearance on the plaintiff or his 
counsel. Had notice been served, the decree 
would certainly not have been passed. All 
the blame for the proceedings having gone 


wrong must rest on the defendant. So he 
must pay the costs. 
7. Accordingly, this petition is allowed 


and the order dated €th Oct., 1980 made by 
the Court below is set aside. The parties 
will now appear before this Court on 10th 
August, 1981. On or before that date the de- 
fendant, will file an address for service and 
also give notice of having entered appearance 
to the plaintiff, Furthermore, the defendant 
will pay a sum of Rs. 100/- as conditional 
costs to the plaintiff-on or before that date. 
If the costs -are not paid, this-‘ petition will 
be deemed to have- been dismissed. : 

Petition allowed. 
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Brij Lal, Appellant ve ‘Ram Pratap, 
spondent. -`> z 


Second Appeal No. 200 of 1978, D/- 23-3- 
1981.* l 

'(A) Evidence Act (1 of 1872), S. Hh —- 
Sale by A of piece of his land to B — Sub- 
sequent sale by A of his adjoining land to C 
— Dispute between B and C as to their re- 
spective area — Sale deed earlier in . time, 
which is in favour of B, must be given pre- 
ference over sale deed in favour of C. 

(Para 9) 

(B) Civil P. C. (5 of 1908), O. 26, R. 10 
— Functions and power of local Commis- 
sioner — He cannot decide dispute pees 
parties. - 


Re- 


*From judgment and decree of S. C. Jain, 
_ Addi. Dist. J., Delhi, D/- 4-10- 1978.. 


, EY/GY/C444/81JHS we 
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It is well settled that Local Commissioner 
can be deputed todo a particular job for in- 
stance inspection ofspot or carrying out 
measurements anda Court cannot delegate its 
own powers to decide any dispute between the 
parties. In the present case the job of the 
Local Commissioner was to carry out 
measurements on the spot and prepare plan 
on this basis of the said measurements. He 
did not have jurisdiction to take into consid- 
eration what had been held by the appel- 
late Court previously. Further, he actually 
decided the whole dispute between the parties 
by way of hoiding that the land in dispute 
belonged to the plaintiff and defendant had 
encroached upon the same. On that account 
entire report of the Local Commissioner was 
not worthy of acceptance. (Para 17) 

(C) Civil P. C. (5 of 1908), S. 100 — in- 
terpretation of documents is question of law. 
. (Para 19) 
Cases Referred : Chronological Paras 
AIR 1981 SC 77:1980 All LJ 902 18 
AIR 1979 SC 867: (1979) 4 SCC 385 18 

R. S. Narula and Arun Kumar and Miss 
K. Parmar, for Appellant; Sardari Lal 
Bhatia, for Respondent. 

JUDGMENT :— The present regular se- 
cond appeal is directed against a judgment 
and decree dated Oct. 4, 1978 of Shri S. C. 
Jain, Additional District Judge, Delhi dis- 
missing an appeal with costs against judg- 
ment and decree of a Sub Judge. . 

2. The dispute is regarding a piece. of 
land shown as green in the plan Ext. PW7/1 
situated at Krishna Nagar, G. T. Road, 
Shahdara, Delki. According to Ram Partap 
respondent (hereinafter referred to as the 
plaintiff) the said piece of land belonged to 
him but the same was illegally taken posses- 
sion of by Brij Lal appellant (hereinafter 
teferred to as the defendant). 

3.. One Daulat Ram was the owner of a 


property known as ‘Roopvatika’ bearing 
Municipal No. 423/424 situated at G. T. 
Road, Delhi Shahdra, Delhi. The said 


Daulat Ram became insolvent and his assets 
including the aforesaid property vested in 
the official receiver. The aforesaid property 
was sold by tke official receiver under the 
orders of Insolvency Court and was purchas- 
ed by the plaintiff by registered sale deed 
dated 26th Nov., ©1960, certified copy of 
which is Ext. PW11/1. The case of the 
plaintiff is that the land in dispute formed 
part of the aforesaid property, but that defen- 
dant took illegal possession of the same and 
dumped coal dust on a portion thereof. He, 
therefore brought a suit on Oct. 16, 1961 
for recovery of possession of the land. in dis- 
pute. i 
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' stated that he had taken measurements 
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4. Defendant contested the suit. He 
denied that the land in dispute belonged to 
the plaintiff. He stated that the land beiong- 
ed to him and that he had purchased the 
same along with some other land in ail 
measuring 1064 sq. yds. vide sale deed dated 
Aug. 10, 1959 registered on Aug. 25, 1959, 
copy of which is Ext. D. 3. He also raised 
preliminary objections that the suit was not 
valued properly for purposes of court/fee and 
jurisdiction, that the valuation should have 
been Rs. 6,000/- and that his address was 
wrongly given in the plaint. 

5. Trial proceeded on the following 
issues :-— 

1. Is the plaintiff the owner of 
perty m suit? OPP 

2. Is the plaintiff entitled to the relief pray-' 
ed for? 

3.~ Relief. 

6. First of all suit was dismissed by Shri 
H. C. Gupta, Sub Judge, I Class, Delhi. 
Plaintiff went in appeal which was accepted 
by the Court of Shri O. N, Vobra, Addi- 
tional District Judge, Delhi (as his Lordship 
then was). He set aside judgment and decree 
of Shri H. C. Gupta and remanded the case 
for trial with directions that suitable person 
be appointed as Local Commissioner for 
taking measurements on fhe spot and’ re- 
porting if there was any encroachment of 
the property purchased by the plaintiff. 
Local Commissioner submitted. his report 
dated March 18, 1969 in the trial Court. He 
and 
that in his opinion Jand in question belong- 
ed to the plaintiff. Defendant filed objec- 
tions which were dealt along with merits of 
the case by Mrs. Kanwal Indar, Sub Judge, 
Delhi and the suit was decreed with costs. 
Defendant went in appeal which was- dismiss- 
ed by the impugned judgment and decree. 

7. Present appeal was admitted by M. L. 
Jain, J., on the following “substantial ques- 
tions of law” :— ` ie 

(1) Whether the documents in the suit have 
been correctly interpreted in order to deter- 
mine the correct boundaries of the plaintiff's 
property ? 

(2) Whether the lower appellate Court was 
justified in basing its conclusion partly oa 
the report of the Local Commissioner ? 

8. Before proceeding further it is necessary 
to know some facts which appear from the 
documents placed on record by the parties 
and in respect of which ‘there is no dispute. 
Certified copy of the sale deed Ext. PW14/1 
dated Sept. 5, 1943 shows that one Daulat 
Ram was the owner of a large piece of land | 


the pro- 


'. by way of purchase by means of sale deed 
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dated March 22, 1947 executed by Kalu 
Mal in favour of the former and that the 
former sold a portion measuring 1064 sq. yds. 
of the same in favour of Malak Chand, 
Gulab Chand, Kapur Chand and Jamuna 
Lal. Property which was sold vide Exhibit 
PWi14/1 is shown as red in plan Ext. PW14/2. 
That land measuring 1064 sq. yds. was then 
sold by heirs and successors of the aforesaid 
Malak Chand etc. to defendant vide sale 
deed dated Aug. 10, 1959, certified copy of 
which is Ext. D.3. Daulat Ram, as if ap- 
pears, was still holding lot of land on a por- 
tion of which he built property known as 
Roop Vatika. He then became insolvent 
and plaintiff purchased that Roop Vatika by 
means of sale deed dated Nov. 26, 1960, cer- 


tified copy of which is Ext, PWI1/1. That 
sale deed mentioned that the property sold 
in favour of the plaintiff was shown in red 
in plan attached with the said deed. How- 


ever, plaintiff did not produce any copy of 
that plan but defendant produced and relied 
upon a certified copy of that plan which is 
Ext. D.2. 


9. It appears from the above that at one 
time it was Danlat Ram who was owner of 
property which now belongs to both the par- 
ties. Plaintiff had to show that the land in 
question was included within the property 
purchased by him vide sale deed copy of 
which is Ext. PW11/1 coupled with plan 
copy of which is Ext. D.2 and that further 
the said property did not form part of the 
sale deed Ext. D.3 in favour of the defen- 
dant. That is so because when both sale 
` ideeds were from the same owner Daulat Ram 
(sale deed in favour of defendant being from 
purchasers from Daulat Ram and the sale 
deed in favour of the plaintiff by Official 
Receiver representing his estate), one earlier 
in time, which was in favour of the defen- 
dant, had to be given preference over the 
sale deed of the plaintiff with the result that 
not only that the plaintiff had to prove that 
the land in question was positively included 
in his sale deed but did not form part of the 
sale deed in favour of the defendant. Such 
an approach, however, was not made by 
both trial and lower appellate Courts. Rather 
keenness was to inferpret sale deed in favour 
of the plaintiff in as liberal manner favcur- 
ing him as could be possible without having 
any regard to the fact if as a result of that 
approach the defendant was left with his land 
measuring 1064 sq. yds. which he had pur- 
chased vide sale deed Ext, D.3. 


10. Im the sale deed Ext. PWI1/i in 
favour of the plaintiff it is mentioned that 


the property sold to him was shown im red 


t 
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in plan attached with the said deed. In the 
plan built property and such space which is 
within the boundary walls is shown in red. 
It was also stated in the said sale deed that 
the property so sold contained such vacant 
site which was within boundary walls be- 
cause relevant words in Urdu for describing 
the portion are “Peshan Arazi Uztada Va 
Diwar Parda Sarasar”, which meant that 
vacant land sold along with built portion 
was included within the continuous boundary 
wall. Land in question is not within the 
boundary wall and, therefore, according to 
the plan Ext. D.2 and the aforesaid descrip- 
tion in the sale deed was not sold to the 
plaintiff. However, both trial and the lower 
appellate Courts remarked that boundaries 
of the property sold to the plaintiff as given 
in the sale deed supported claim of the 
plaintiff, that according to law those boun- 
daries should be given preference as against 
the aforesaid plan and description and that 
on that basis the plaintiff was entitled to 
land in dispute. Boundaries as given in the 
sale deed are as under :-— 


East: Property and vacant sife in posses- 
sion of M/s. Alfred Ltd. 
West: Road 


North: Other property of Insolvent 

South: (Referring to Daulat Ram) 
It was held that the boundary showed that 
towards west it was land up to road which 
was sold and that land in question fell in be- 
tween built portion and road and that there- 
fore, same was purchased by the plaintiff. 
That was done notwithstanding that by that 
method defendant was left with less than 
1064 sq. yds. purchased by him earlier to 
the sale in favour of the plaintiff. 


11. For the purpose of understanding as 
to how, in what manner and on what basis 
the conclusions were arrived at by the trial 
Court and the lower appellate Court, we 
have to start with some relevant observations 
in the judgment of remand of case for re- 
decision of Shri O. N. Vohra, Additional 
District Judge (as his Lordship then was). 
These observations are as under :— 


“In view of what has been discussed above, 
I hold that the learned Sub Judge below 
was in error in ignoring the evidence pro- 
duced by the plaintiff on the ground that it 
was negative evidence and was again in error 
in giving preference te what was mentioned 
in the plan Ext. D.2, in preference to the 
boundaries given in sale deed Ext. PWII/I1.. 
The perusal of the plan Ext. PW14/2 shows 
that towards the East of the plot purchased 
by the defendant, there is service Jane of the 
width of 10 feet and towards the West of 
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` this ‘service lane, is plot No. 25:' Towards 


the north of this plot is a'road 15 feet! wide: 
This shows that with the help of these pucca 


boundaries, there can be no difficulty if pro-. 


per steps for demarcation of- this property 
are taken. In regard to the property pur- 
chased by the plaintiff, which is towards the 
East of this property there is a road towards 
the. west, according to the deed of sale Exhi- 
bit PW14/1. ‘In para 8 of the written státe- 
ment filed by the defendant it has been 
clearly admitted by the defendant that 
towards the West of Kothi Roop Vatika, 
there is road. In view of this admission 
which is otherwise proved to ‘be correct, on 
the basis of the sale deed Ext. PW14/1 the 
western boundary of Kothi Roop Vatika is 
also capable of demarcation, In a’ case of 
this type the factum as well as the extent of 
encroachment made cannot be 
without appointment of a suitable person as 
Local Commissioner who should visit the spot 
and carry out measurements in: ‘accordance 
with the: well-established rules of demarca- 
tion.” i 
On account of aore directions, as already 
mentioned Shri T. C. Sethi was appointed: as 
Local Commissioner, who gave his report 
dated March 16, 1969. Local Commissioner 
in support of his conclusions in’ favour of 
the plaintiff relied upon finding of Shri O. N. 
Vohra and his relevant remarks read as 
under:— 

“Admittedly ihere is 10’ road between the 
property of the plaintiff known as Kothi 
Roop Vatika and the plot of the defendant 
73-A. This fact appears in the judgment of 
the appellate Court. and on the admission of 
the. defendant in para 8 of his written state- 
ment filed.in the Court. -It is thus clear that 
the property. of the plaintiff extends up to 
this 10’ road. and this road is also, the Eastern 
boundary of the-land plot of the defendant.” 

12. Defendant filed objections against the 
aforesaid report. Learned Sub Judge also 
placed reliance on the ‘aforesaid observations 
of Shri O. N. Vohra and observed that those 
were binding on the parties. She took it 
for granted that there was admission on the 
- part of the defendant in para 8 of the written 
statement: that there was a road in “between 
the properties : purchased by the parties and 
that on that basis report of the Local ‘Com- 
. -missioner was ‘correct.- - Accordingly she dis- 
missed objections against the report of the 


Local Commissioner ‘and accepted the same. | 


She, ‘therefore, decreed the suit, The lower 
appellate Court substantially endorsed - y 
view. expressed ‘by the ‘trial Court, -` ` 

- 13." So: one of: the points for- detetmiita- 
tión is, if it was rightly held: by -Shri 
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determined ` 


‘of the road was with respect to 
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Vohra’ that defendant ~ ‘Admitted -about ‘the 
existence of a’ road’in “between the properties 
of thé parties. The learned counsel ‘for de- 
fendant rightly assailed’ the correctness `of 
that ‘observation. - “Para 8 of the plaint reads 
as under: 


l “That on the western side of the said 
Kothi ` ‘Roopvatika’ beyond the green portion 
shown in the plan filed with the plaint, there 
is’ road according to the approved plan of 
the “Municipal Corporation of Delhi.” 

Reply of the same was given in para 8 of 
the written statement (which was referred to 
in the observations” of Shri O. N. Vohra) 
reads as under: ` 


“Para No. 8 is wrong and same is em- 
phatically. denied., There is a road interven- 
ing between the Kothi “Roop Vatika” and 
the land in dispute which belongs to the de- 
fendant. In fact the road „according to the 
approved | plan of the Municipal Corporation 
of Delhi passes partly by the Bungalow ‘Roop 
Vatika’ and partly through the Kothi, “Roop 
Vatika” as the plaintiff has converted that 
part of the road into his own wuse illegally 
by including it in his Kothi. The land in 
dispute is outside the boundary wall- of the 
Kothi “Roop Vatika”, ” 


Following are.clear from a reading - of- te 


aforesaid allegations in the plaint and . 
reply in the written statement :— 2 
(a) Defendant was not referring to any 


road existing on the spot. He was referring 
to a-road shown in the approved plan of 
the Municipal Corporation of Delhi. Men- 
tion of road in the said plan occurred ‘in . 
para 8 of the plaint and therefore, the men- 
tion of the road in para 8 of the written 
statement must be ascribed to whatever is 
Stated in the plaint, Reason is that we have 
to read both plaint and written. statement 
together with a view to see as to what was 
alleged and what was replied. Hence there 
Was no admission at. all that any road exist- 
ed on the spot which Shri. O. N. Vohra had 
held to be admittedly existing between pro- 
perties of the parties. 


(b) There is no admission at ali that aniy 
road existed befween property ofthe parties, 
even if we take it for granted that mention 
the facts 
existing on spot and not with respect .to the 
approved plan of the Municipal Corporation 


of Delhi. Relevant words in the written 
statement have been underlined. They talk 
of existence of road between ‘Kothi Roop 


Vatika and ‘the land in dispute. Those words 


. do not ‘say that thefe: was any .road‘in’ bè- 
‘tween: ‘land ‘in’ dispute and“the land’ ‘belong- 


ing ‘to ‘the. "defendant," * ‘It is*only ifvit’ were ` 


t 
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said that a-road existed in between. -land in- 


dispute and -the land of the defendant that it 
could be said that there was an. admission 
that the land in dispute was sandwiched be- 
tween building purchased by the plaintiff and 
a road. | 
Hence there is no admission of the defendant 
in respect of existence of the road anc if 
was, wrong on the part of the Local Com- 
missioner, trial as well as lower appe_late 
Courts, to have placed reliance on the same 
for giving finding against the defendant. 

14. Plan prepared by the Local Commis- 
sioner shows that if land in dispute is in- 
cluded in the property purchased by the 
plaintiff and further 10 ft, wide road is also 
left at the spot defendant is left with a plot 


measuring 60 ft. 6 inches wide and 114 ft. 
long. Area of that plot works out to 
6897 sq. ft. or about 766 sq. yds., whereas 


area purchased by the defendant was 1064 sq. 


yds. Width, on the basis of area of 1064 sq. 
yds. and length at 114 ff, works out to 
84 ft. as against 60 ft. 6 inches left on the 


‘spot vide plan prepared by the Local Com- 
missioner. As already mentioned it is sale 
deed in favour of the defendant, being ear- 
lier in: time, which is to be given preference 
as against the sale deed in favour of the 
plaintiff and therefore, any conclusion by 
which defendant is left with less land cannot 
be said to be correct, ` Aforesaid conclusion 
of. the Courts below is further shown to be 
wrong on account of the fact {as already 
mentioned) that the plan attached with the 
sale deed in favour of the plaintiff proves to 


. be so. 


15. Learned counsel for the plaintiff argu- 
ed that on comparison of the measurements 
on the spot taken by the Local Comrnis- 
sioner and incorporated in the plan attached 
with his report, with the one derived from 
the plan Ext. PW14/2 showing land purcaas- 
ed by the defendant, it- was clear that the 
claim of the plaintiff was correct. Firs of 
all he pointed out that the distance betveen 
eastern boundary of the land purchasec by 
the defendant and junction of 15 ft. and 
20 ft. wide roads, as per scale (48 ft. = 1 inch) 
of the plan Ext. PWt4/2 worked out to 
near about 44 ft. He further pointed out 
that that was exactly the distance found on 
the spot between the aforesaid junction of 
the roads and the eastern boundary of the 
land of the defendant: shown in the plan 
attached with the report of -the Local Com- 
missioner. In that respect learned ‘counsel 
also relied upon following portion of the re- 
port of the Local Commissioner :— - 

“This fact is supported- by the sale aed 


r 


Ext: PW14/1. dated . 7-9-1943... The plan Ex- - 
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hibit. PW14/2. attached, with the sale deed ex- 
écuted by Shri Daulat, Ram in the year 1943 
in favour of Manak Chand and others from 
whom the defendant , Brij Lal purchased the 
plot shows that ‘it is prepared at.a scale of 
48’ = 1”. . The distance from the 20’ wide 
road. off G. T. Road meeting the 15’ wide 
road running parallel to the G. T. Road and 
to the North of the. Kothi Roop Vatika and 
the land of the defendant is near about 44’. 
There were found no boundary wall or 
marks of. foundation on the Western side of 
the defendant’s land. The area of the plot 
of. the defendant,. however, is shown to be 
1064 sq. yds. in the plan Ext. PW14/2. 


It is thus clear that the defendant has en- 
croached upon 36’, 2” East to West. on the 
Northern side of the Kothi Roop Vatika in- 
cluding 10’ wide road.” 

The learned counsel concluded that it was, 
therefore, clear that. whatever had been shown 
in the plan attached with the report of the 
Local Commissioner was absolutely correct 
and that report of the Local Commissioner 
to the effect that the defendant had - en- 
croached upon the land in dispute was also 
correct. 

16. Aforesaid argument of the learned 
counsel proceeds on the assumption that 
whatever is shown in the plan Ext. PW14/2 
is in accordance: with the scale of 48’ = 1”. 
Actually there is no. basis for that assump- 
tion. The words on the top of that plan 
Ext: PW14/2 rather indicate that scale was 
only of land shown in red which was sold 
vide sale deed Ext. yee Those words 
read as under: " 


“Plan of: plot No, AIT shown in red in 
Kishan Nagar Colony (Civil Lines, Delhi 
Shahdra) At village Jhimillah, Delhi Province) 
sold to L. Manak Chand, Gulab Chand, 
Kapoor Chand Munlal s/o Suraj Lal Bad- 
ware, Delhi. > aL 
Scale 48 = 1”, ” 


It is apparent from the aforesaid words that 
the scale aforesaid refers to plot No. A/73 
shown in red and does not refer to the dis- 
tance between that plot and the junction of 
two roads 15 ft. and 20 ft. wide. Further it 
is a matter of common knowledge that plans 
attached with the sale deeds give scale of 
plots sold and they neither contain measure- 
ments of the surroundings nor give scals 
from which measurements of the same can 
be derived. 


17. It is well settled that Local Commis- 
sioner can be deputed to do a particular job, 
for instance inspection .of -spot or carrying 


` ouf . measurements. and a- Court cannot dele- 


gate its own. powers to, decide, any dispute 
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between the parties: In the present case job 
of the Local Commissioner was to carry out 
measurements on the spot and prepare plan 
on the basis of the said measurements. He 
did not have jurisdiction to take into consid- 
eration what had been held by the appellate 
Court previously. Further, he actually 
decided the whole dispute between the par- 
ties by way of holding that land in dispute 
belonged to the plaintiff and defendant had 
encroached upon the same. On that account 
entire report of the Local Commissioner was 
not worthy of acceptance.. 


18. Thelearned counsel for the plaintif 
urged that this Court could not go inio 
findings of facts -and could decide only ques- 
tions of law, that there were concurrent find- 
ings of fact of two Courts below, that the 
land in dispute was owned by the plaintiff 
on account of purchase vide sale deed, copy 
of which was Ext..PW11/1, that the defen- 
dant had encroached upon the same and that, 
therefore, that finding of fact could not be 
disturbed by this Court. According to him 
no question of law was involved. While 
admitting the appeal two questions of law, 
reproduced above,’ were framed. Learned 
counsel urged that plaintiff was not bound 
by the framing of those questions of law 
because that order was passed in the absence 


of the’ plaintiff at the time of admission of | 


appeal. of the defendant. In support of the 
proposition that only questions of law can 
be gone into at the time of second appeal 
and finding of facts cannot “be disturbed, 
learned counsel relied upon two judgments 
of Supreme Court in M/s. Orient 
_butors v, Bank of.India, (1979) 4 SCC 385: 
(AIR 1979 SC 867) and in Karbalai Begum 
v. Mohd. Sayeed, AIR 1981 SC 77 (January 
Part). 


19. There is no doubt that concurrent 
findings of fact cannot be disturbed in se- 
cond appeal and only questions of law can 
be gone into. But it is well settled that in- 
terpretation of documents involves question 
of law. In this case there was question of 
interpretation of para 8 of the written state- 
ment of the defendant and it was to be seen 
if defendant had made any admission as to 
the existence of road forming boundary of 
land in dispute taken together with property 
purchased by the „plaintif. Further there 
was question of interpretation of the sale 
deed of the plaintiff and the plan attached 
with the same. Then there was question of 
law involved if the sale deed in favour of 
the defendant should be given preference as 
against the sale deed in favour of the plain- 
tiff on the ground of former being _ earlier 
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~of Shri O. N. Vobra, 
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in time. Also there was point of law in- 
volved if Local Commissioner had the juris- 
diction to decide a dispute between the par- 
ties on the basis of judgment of Shri O. N. 
Vohra or any documents entrusted to him 
or which had come within his knowledge 
otherwise. . In the present case Local Com- 
missioner relied upon observations of ‘Ap- 
pellate Court? (referring to judgment of Shri 
O. N. Vohra). He aiso took into considera- 
tion sale deed in favour of the plaintiff and 
the sale deed regarding land purchased by 
the defendant. -As aforesaid substantial 
questions of law were involved present ap- 
peal could be entertained and decided on the 
basis of decisions of those questions of law. 
Further questions of law framed at the time 
of admission of appeal did arise and had to 
be decided. For these.reasons argument of 
the learned counsel for the a has no 
force. 

2@. It 1s apparent from the above that 
the conclusions of both the trial and lower 
appellate Court as well as Local Commis- 
sioner were based on the wrong interpreta- 
tion of documents, that both the Courts had 
relied upon report of the Local Commis- 
sioner which itself is wrong and that there- 
fore, both questions of law framed at the 
time of admission of the appeal stand decid- 
ed in favour of the defendant. 

21. Now the question is wheiher the 
matter should be decided finally by this 
Court or it should be remanded to the lower 
appellate Court. Section 103 of the Code of 
Civil Procedure lays down the procedure. 
That reads as under :— 

“In any second appeal, the High Court 
may, if the evidence on the record is suff- 
cient, determine any issue necessary for the 
disposal of the appeal,— 

(a) which has not been determined by the 
lower appellate Court or both the -Court of 
first instance and the lower appellate Court, 
or 


by such Court or Courts by reason of a 
decision on such question of law as is refer- 
red to in S. 100.” 

22. In the present‘casé although oral evi- 
dence was produced the same was not refer- 
red to at the time of arguments except that 
statement of Shri Jagat Dhiesh Bhargava, 
Official Receiver was relied upon to the 
effect that the property sold to the plaintiff 
was mentioned in the sale deed Ext. PWi1/1 
and the plan Ext. D.2. I have already held 
above that there was wrong interpretation of 
the documents by both trial and lower appel- 
late ‘Court on account of some chservations 
Additional District 


(b) which has been wrongly determined 
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Judge, Delhi (as his Lordship then was) and 
reliance was placed ona report of the Lozal 
Commissioner whichis wrong. On the basis 
of correct interpretation of the documentary 
evidence the case of the plaintiff does rot 
stand proved and rather it is proved from 
the sale deed in favour of the defendant taat 
he is the owner of the land in dispvte. 
Under these circumstances suit cam be finelly 
disposed, of. J, therefore, instead of remend 
of the case, reverse the findings of Courts 
below and find that the plaintif was not 
owner of the land in dispute. On this basis 
I hereby accept the appeal, set aside judg- 
ments and decrees of both the trial and lower 
appellate Court and dismiss the suit of the 
plaintiff with costs throughout. 
Appeal allowed. 


AIR 1982 DELHI 155 
H L. ANAND, J. 


M/s. Bhilwara Synthetics Ltd., New Delhi, 
Petitioner v. Delhi Hindustani Mercantile 
Association and others, Respondents. 


O. M. P. No. 37 of 1980, Dj- 20-11-1981. 


(A) Constitution of India, Art. 226 — Bias 
~— Inference of. 


Bias, no doubt, is a vitiating element. It 
impairs the impartiality and objectivity of 
any Court or Tribunal. It is also true that 
the actual bias and its impact on the ceci- 
sion are unnecessary, the likelihood of bias 
is sufficient to constitute a fatal infirmity in 
any decisional process. However, bias is not 
to be readily inferred and is difficult to 
detect, both im its effect and its likelihcod, 
where there is no personal animus, monetary 
interest or similar apparent circumstarces. 
{i is difficult to infer the likelihood of bias 
merely from the class composition of the 
Tribunal and association of persons or of 
the litigating parties. (Para 5) 


(B) Arbitration Act (19 of 1949), S. 38 — 
Non-speaking award —~ If is anachronistic — 
Case for reqoiring arbitrator m India to 
give reasons for bis award made cut. 

While the rule that the arbitrator need 
give no reason for the award may have had 
its importance at one time, there is ‘ittle 
doubt that the power to make a non-speacing 
award must have given undue protection to 
considerable incompetence, arbitrariness and 
even dishonesty in the arbitral process. It 
is important to remember that duty to give 
reasons enlightens the party, who is affected 
by the decision as to why the decision was: 
unfavourable to it, ilumines the part of the 
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appellate authority, controls the Tribunal it- 
self and constitutes a built-in safeguard 
against arbitrariness. In the expanding hori- 
zon of natural justice and the development 
of administrative law when every judicial, 
quasi-judicial, executive and administrative 
body, charged with the duty to make a deci- 
sion affecting rights ard obligation, is con- 
sidered under a duty to give reasons for its 
decision, if is quite anachronistic that an 
arbitrator in India is immune from any sucha 
obligation. (Para 6) 
Mrs. Indra Bansal, for Petitioner; V. P. 
Chaudhary, (for No. 1) and M. Chandra- 
sekharan (for Nos. 3-4), for Respondents. 


ORDER :— This petition under Ss. 5 and 
12 (2) of the Arbitration Act by Bhilwara 
Synthetics Ltd. is a third attempt to get rid 
of an arbitration agreement and the arbitral 
process set in motion by the Delhi Hindus- 
tani Mercantile Association, of which the 





petitioner admittedly was, at one time, a 
member. 
2. The petitioner is a manufacturer of 


Polyester Synthetic: Fabrics and M/s. Subash 
Aggarwal Agency of Delhi, respondent No. 3 
herein, had, at one time, been marketing the 
product of the petitioner in the territory of 
Haryana, as an agent The petitioner and 
the said respondent No. 3 were- members of 
Delhi Hindustani Mercantile Association and 
in terms of the Rules of the Association 
were bound, as such members, to refer all 
disputes between them to the Association 
for settlement by arbitration by itself or its 
nominee. It appears that in the course of 
the dealings between the petitioner and re- 
spondent No. 3, some disputes either arose 
or were apprehended and the petitioner, be- 
ing apparently averse to settlement of any 
such dispute by arbitration of the Association, 
sought to opt out of the Association and re- 
signed its membership by a letter of April 
20, 1979. There was considerable contro- 
versy between the petitioner and the associa- 
tion with regard to the right of the petitioner 
to the resignation being accepted. The peti- 
tioner took the matter to a Civil Court. The 
Association apparently relented and accepted 
the resignation of the petitioner. There has, 
however, been some controversy between the 
parties as to the effect of the acceptance of 
the resignation. Meanwhile in August, 1979, 
respondent No. 3 made a claim of Rupees 
4 lakhs and odd against the petitioner with 
the Association and the Association appoint- 
ed Mohan Lal, respondent No. 2, as the 
sole arbitrator in the dispute in accordance 
with ifs Rules. While the dealings between 
the petitioner and the respondent No, 3 re- 
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resignation of the petitioner and the disputes 


betwéen them may also have’ arisen’ before 


that date, the reference of the matter to the 
Association was admittedly after the resig- 
nation. 
Section 5 of the, Arbitration: 
OMP 142/79, the petitioner sought to have 
the arbitration declared null and void on the 
ground that there was“no arbitration agree- 
mient between the parties by virtue of ‘the 
resignation of the petitioner. One of ‘the 
questions raised by the petitioner was- 
on the resignation’of the petitioner or its 
acceptance, the Association ceased to have 
any jurisdiction over the petitioner and con- 
sequently with reference to any dispute be- 
tween the petitioner and respondent No. 3. 
By an order made by this Court, Kapoor, J., 
-on Feb. 28, 1980, the petition was dismissed 
bet liberty was granted to the petitioner ‘to 
taise various points, sought to be urged be- 
fore the Court, in the arbitration proceed- 
ings, as the Court expressed the view -that 
the questions in controversy could not be 
properly decided on the material before the 
Court. By the present petition, the peti- 
tioner prays for revocation of the authority 
of the arbitrator, as well as of the Associa- 
tion, and prays for appointment of a sole 
arbitrator to go into the dispute between the 
parties, primarily on the’ ground that the 
arbitrator and the Association would be 


biassed against the. petitioner in view of the 


predominance of the ‘traders amongst the 
members of the Association and because the 
pélitioner came in ‘conflict with the Associa- 
tion on the question of the petitioner’s 
resignation. - Meanwhile, the : petitioner « did 
not appear on one of two occasions before 
the arbitrator, even though the proceedings 
of arbitration were not stayed by this Court, 
but the arbitrator was directed not to make 
the award until the decision of the petition. 
The arbitrator accordingly decided. to pro- 
ceed ex parte and evidence of the claimant 
was. recorded. The arbitrator is still to hear 
the petitioner’s side of the case and/or to 
make an award. 

' 3, I have heard leafned counsel for the 
parties at considerable length and have also 
perused the records of the arbitration proceed- 
ings. Counsel for the Association, who also 
appeared for the Arbitrator, emphasised the 
importance of the arbitral process under the 
auspices of a well established Association for 
its over 2,000 members comprising manufac- 
turers, traders, dealers, bankers and commis- 
sion agents and explained the circumstances 
in which the Association resisted the resigna- 
tion. of a member to avoid arbitration ‘pro- 
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lated to the period prior to’the period of” 


By a petition under S. 33 read with” 


Act, : being. 


‘that 


`any Court‘or tribunal. 
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ceedings with a-view- to” preserve’ the integrity 


of the Association and confidence in‘its arbi- ` 


tral process, which, according ‘to him, ' has 
played an important role in preserving amity 
between different wings of the industry, trade 
atid commeree in the region and saved ‘the 
members the harassment and costs of pro- 


_ tracted litigation in Courts. He urged that 


the question of resignation of a member, 
after disputes had arisen, or the member -has 
had dealings with another member, raised an 
important question of principle for the As- 
sociation and there was no animus’ or. bias 
against the petitioner or any section of 
membership of the Association. To allay 
any possible fears of the petitioner, counsel 
also made a fair concession, without intend- 
ing to lay down a binding precedent, that in 
the totality of the present circumstances, this 
Court could make appropriate direction to the 
Arbitrator that the Arbitrator would proceed 
afresh with the arbitration so that the peti- 
tioner has a reasonable opportunity’ of: being 
heard and require the Arbitrator to` give a 
reasoned award. 


4. Counsel for .the petitioner, however, 
expressed the misgivings of the petitioner 
that the. Association and its nominee are 
likely to. be biased against the petitioner either 
because the Association was a body of which 
the membership is predominantly confined to 
trading community and the petitioner happen- 
ed to be a manufacturer, or because of the 
confrontation that the petitioner has had with 
the Association on the question of its re- 
signation. The petitioner was, ‘however, not 
averse. to the direction for fresh arbitration 
proceedings . by ‘the Arbitrator and the re- 
quirement that the Arbitrator would make a 
reasoned award, but expressed the petitioner’ s 
doubt if eyen with this safeguard the peti- 
tioner would be fairly dealt with, by the As- 
sociation and its nominee, 


§. Bias, no doubt, is a vitiating element. 
It impairs the impartiality and objectivity of 
( It is also true that the 
actual bias and its impact on the decision are 
unnecessary, the likelihood of bias is- suffi- 
cient to constitute a fatal infirmity in any 
decisional process. However, bias is not to 
be readily imferred and is difficult to detect, 
both in its effect and its likelihood, where 
there is no personal animus, monetary- inter- 
est or similar apparent circumstances. It is 
difficult to infer the likelihood of bias merely 
from the class composition of the tribunal 
and association of persons or, of the: Titigat- 
ing parties. That raises some’ interesting): 


-questions and I would have gone into these, 
but for the concessions -made'on behalf `of 


- 
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the Association,, as also: because,. in the. wey 
I have looked at the ‘problem, any ‘expressicn 


, Span. Consultants: Pyt. Ltd. 


sets 


of opinion, one way or the other, is likely -0 


prejudice the fair trial, of any objection. 
against the award, should it be unfavouratle, 


to the petitioner. The obligation to give ©- . 


asons, which was fortunately, . accepted on te- 
half of the Association in the peculiar ci- 
cumstances of this case, would to my mind 
minimise, 
likelihood of bias in the present case. 

6. Silence, no doubt, is a rare virtue aad 
in the realm of spiritual thought has been 
sublimated to heights of bliss and. diviniiy. 
Maunam Pandita Lakshnam i.e. silence is an 


insignia of a wise man, says the Indian Scr-p- | 


ture. While the role and importance of 
silence in nature’s. scheme of things is sill 
being explored, there is little doubt that in the 
present stage of law of arbitration. in India, 
silence is truly golden. It is.one of the well 
known anomalies of law of arbitration that 
while a speaking award is subjected to un- 
restricted justiciability, a non-speaking awerd 
enjoys near immunity from judicial control. 


In the expanding horizon of natural justice 


and the development 6f administrative - law 
when every judicial, quasi-judicial, executive 
and administrative body, charged with -he 
duty to make a decision affecting rights and 
obligation, is considered under a duty to give 
reasons for its decision, it is quite anachronis- 
tic that an arbitrator in India “is still’ im- 
mune from any such ‘obligation. It is im- 
portant to remember that duty to give re- 
asons enlightens the ‘party, who is affected by 
thé decision, as to why the decision was am- 
favourable to it, illumines thé path of fhe 
appellate authority, controls the wibunal it- 
self and constitutes a built-in safeguard 
against arbitrariness. It is ‘for this reason 
that in England the right to know reasons 
has been given statutory recognition. In 
English law, an award by an Arbiirator with- 
out reasons, even without adequate reasens, 
would be bad in law but not-so in India. In 
international arbitration, the. convention re-, 
cognises the obligation to give reasons. While 
the rule that the arbitrator need give no. re- 
ason for the award may have had its im- 
portance at one time, there. is little dcubt 
that the power to-make a non-speaking award 
must have given undue. protection tọ con- 
siderable incompetence, arbitrariness and even 
dishonesty in the arbitral. process. Un- 
fortunately, little legal thought, has so far 
been devoted to the..problem and it is high 
time the matier is considered afresh so as. to 
. bring. the arbitral process in. India in con- 
formity with the norms- accepted elsewhere. 
This..is particularly, necessary,.in view of the 
pi 


i 


if not eliminate, any chance or 
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fact that in the:present state-of the -Court 
system in India. and its ‘unfortunate character- 
istics of endemic delays, rising costs, techni- 
cality of procedure and plurality of appeals, 
there is a search for alternative decision 
making. apparatus and a re-oriented arbitra- 
tion process, particularly under the auspices 
of organisations in industry, trade and com- 
merce, could throw up an acceptable alterna- 
tive, which would to an extent relieve the 
overburdened machinery ‘of Courts, I have 
no doubt in my mind that in course of time 
the matter would receive attention at more 
articulate and effective and, preferably, auth- 
oritative levels. The concession made before 
me relieves me of the obligation to carry it 
any further.. 

7. In the circumstances, I would, there- 
fore, dismiss the petition subject, however. to 
the direction to the arbitrator, in terms of the 
concession made on behalf of the Associa- 
tion. and the Arbitrator, that the. Arbitrator 
would hear the matter afresh, after giving 
reasonable opportunity to the petitioner of 
being heard, and to make a reasoned award 
on. the conclusion of the proceedings. The 
petitioner would be at liberty to raise before 
the Arbitrator, as indeed in any proceedings, 
subsequent to the award, any question of law 
or fact, irrespective of whether they have 
been raised and/or dealt with in the present 
proceedings, including the question as to the 
effect of the -petitioner’s resignation on the 
arbitration agreement and the arbitration pro- 
ceedings. 


8. Parties are directed to appear before the 
Arbitrator on Dec. 14, 1981 at 4 p. m.. Time 
for making the award is extended by four 
months from today. In the peculiar circum- 
stances, there would, however, be no costs. _ 

greg Order accordingly. 
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D. R. KHANNA, J. 


M/s. Span Consultants Pvt. Ltd., New 
Delhi, Petitioner v. M/s. Rashtriya Chemi- 
cals and Fertilizers Ltd., Bombay, Respondent. 

Suit No. 338-A of 1980, D/- 19-10-1981. 

Civil P. C. (5 of 1908), S. 20 (c) — Petition 
under S. 20 of Arbitration Act for reference to 
arbifrator — Territorial jurisdiction of Court 
— Determination — Cause of action, where 
arises. (Arbitration Act (1940), S. 20). 

Revocation or termination of a contract 
constitutes a part of cause of action and the 
place where the same takes place can vest 
punecichon in the Court existing there. 

a 6) 
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The petitioner-architect’s tender was accept- 
ed by respondent and work order Dj- 11-7- 
1979 was issued. Subsequently, petitioner 
wrote a letter D/- 31-12-1979 to respondent’s 
address at B that:as there were changes in the 
site, the rates agreed upon could not remain 
in force from 4-12-1979 and sought higher 
rate. The respondent by a letter Dj- 8-2- 
1980 addressed to petitioner’s address in D 
‘informed petitioner that contract was termi- 

nated. Petitioner, filed petition under S. 20, 
Arbitration Act in Court at D praying tor 
reference to arbitrator. 


Held: Although ostensibly the letter dated 


8-2-1980 tended to formally communicate 


termination of contract by respondent to peti- 
tioner at D, in reality that termination and 
repudiation took -place when petitioner had 


unmitigatingly conveyed to respondent at B- 


that the agreed rates could not remain in 
force from 4-12-1979. Petitioner thereby de- 
clined to carry out remaining part of con- 
tract unless’ rates‘ were revised. So far as 
existing rates weré concerned there was thus 
a clear repudiation. That having taken place 
at B with receipt of communication from 
petitioner, Court. at B alone has jurisdic- 
tion to entertain petition. (Para 9) 

P. P. Roa, Sr. Advocate with H. N. Chau- 
dhary, for Petitioner; C. M. Oberoi, for 
Respondent. 

ORDER :— A preliminary objection has 
been taken that this petition under S. 20 of 
the Arbitration Act is not maintainable in the 
Delhi Court. 


2. The background of the facts is that the 
petitioner company submitted a tender as 
architects/consultants for designing and engi- 
neering of the respondents non-plant build- 
ings at Thal Project, District Colaba (Maha- 
rashtra). This was in response to a tender 
fioated by the respondent. It is common 
case that the petitioner’s tender was accepted 
and the letter of acceptance was despatched 
to petitioner’s address in Delhi from Bombay 
by the respondent which has its office at that 
place. 

3. There is nee no dispute that so far as 
the submission of the tender and its accept- 
ance, the Bombay Court alone can have terri- 
torial jurisdiction. .The tender was received 
by the respondent at that place and the ac- 
ceptance thereto also took place there. No 
part of the cause , of action to this extent 
arose in Delhi. 

4. The contract however could not be 
completed by the petitioner as according to 
it the respondent effected a number of changes 
in the site. The petitioner therefore sought 
higher rates which the respondent was nol 
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agreeable to pay. The respondent therefore 
by a leiter dated 8th Feb., 1980 intimated the 
petitioner that the contract was terminated. 
This was addressed to petitioner’s address in 
Deihi and received there. 

5. The petitioner therefore claims that 
since the termination of the contract was 
communicated to it at Delhi, part of the - 
cause of action should be treated to have 
taken place at this place. The Delhi Courts 
in the circumstance, it is urged, are com- 
petent to entertain the petition under S. 20 
of the Arbitration Act for reference of the 
disputes inter se parties to arbitration under 
the arbitration-clause contained in the con- 
tract. 

6. There is no gainsaying that revocation 
or termination of a contract constitutes as 
part of cause of action, and the place where 
the same takes place can vest jurisdiction in 
the Court existing there. 

7. The operative part of the letter dated 
8th Feb., 1980 was as follows: 

“With reference’ to your letter No. C-137/65 
dated 3ist Dec., 1979 and as mentioned. in 
our telegram dated 2-2-1980, we regret to in- 
form you that your fresh offer for consult- 
ancy at 1.7% is not acceptable to us. In 
such circumstances, we have no other alterna- 
tive but to terminate our work order’ dated 
11-7-1979, as you have ‘mentioned that the 
rates thereof cannot remain in force after 
4th December, 1979. 

2. You are now requested to kindly send 
us all the final detailed drawings of the Work- 
shop already completed by you and approved 
by us. For. the settlement of the contract 
and the payment thereof, you are requested 
to please visit us at the earliest, but not later 
than 23-2-1980.” 

8. This letter makes D R to a com- 
munication -from the petitioner to the respon- 
dent that after 4th Dec., 1979, the rates 
agreed upon could remain in force. In other 
words ‘the petitioner declined to work on 
those rates thereafter. This communication 
or copy thereof has not been produced on 
record. but the parties have not disputed that 
this in fact was conveyed by the petitioner to 
-The question arises whether 
this refusal to work at the rates agreed upon 
in the contract from 4th Dec., 1979 onward 
and seeking enhancement could be treated as 
repudiation of the contract and its termina- 
tion. If that was so, the repudiation and 
termination was conveyed to the respondent 
at Bombay, and on this a score also the Court 
there alone can have jurisdiction. 

9, In my considered opinion although 
ostensibly the letter dated 8th Feb.. 1980 
fended to formally communicate the termina- 
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tion of the contract by the respondent to tke 
petitioner at Delhi, in reality that terminaticn 
and repudiation took place when the pett 
toner had unmitigatingly conveyed to the 
respondent at Bombay that the agreed rates 
‘icould not remain in force after 4th Dec., 
1979. They thereby declined to carry out the 
remaining contract unless rates were revised. 
4So far-as the existing rates were concerned, 
there was thus a clear repudiation. That 
having taken’ place at Bombay with the rz- 
ceipt of communication from petitioner, the 
_|Bombay Court alone can have jurisdiction on 
this basis. 'The letter dated 8th Feb., 1980 
was simply a re-affirmation by the respondent 
on its part of that repudiation which the 
petitioner itself set into motion earlier. 

10. As regards the performance of the con- 
tract, there is no controversy that it was lo 
be at Thal, District Colaba. 


11. I therefore holding that this Court has 
no territorial jurisdiction to entertain this 
petition under S. 20 of the Arbitration Act, 
_ direct its return to the petitioner for presenta- 
tion to the proper Court. Looking at the cir- 
cumstances no order as to costs. 


Order accordingiy. 


AIR 1982 DELHI 159 
SULTAN SINGH, J. 


Delhi Development Authority, Petitioner V. 
Shanti Devi and another, Respondents. 

C. R. No. 78 of 1981, DJ- 3-9-1981.*¥ 

(A) Civil P. C. (5 of 1908), O. 9, R. 7 — 
Order for proceeding ex parte — Application 
under for setting it aside — Application mzde 
on next date of hearing of suit ex parte — 
Cannot be dismissed on ground of non-filmeg 
within thirty days. (Para 1) 

(B) Civil P. C. (5 of 1908), Q. 9, R. 7 ERSS, 
Application for setting aside order procezd- 
ing ex parte —- Good cause — What amounts 
to. 


Where the counsel for defendant along with 


an application under O. 9, R. 7 filed his own 
affidavit that he was busy in his personal 
matter’ and therefore he could not attend <he 
Court at the time when the suit was called 
by the Court and also stated that: when he 
reached the Court at 10.55 a.m. he came to 
know about ordering of ex parte proceedirgs, 
the order proceeding ex parte would be liable 
to be set aside, as there was good cause for 
the absence of the counsel. (Para. 1) 


* To revise order of P. D. Jarwal, Sub. J., 
Ist Class, Delhi, D/- 6-11-1980. 
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H. S. Mac, for Petitioner. 

ORDER :— This revision petition under 
S. 115 of the Civil P. C. is directed against 
the order dated 6th Nov., 1980 of the Sub- 
ordinate Judge, 1st Class, Delhi whereby he 
dismissed the petitioner’s application under 
O. 9, R. 7 of the Code on the ground that 
the application was barred by time. The 
brief facts are as follows :— 


The plaintiff-respondent No. 1 filed a suit 
for injunction against the petitioner D. D. A. 
The summons of the suit was served on the 
petitioner for 30th April, 1979 but no body 
was present and therefore it. was proceeded 
ex parte. The trial Court adjourned the suit 
to 16th Aug., 1979 for recording ex parte 
evidence, The petitioner made an application 
under O. 9, R. 7 of the Code on 16th Aug., 
1979 before the trial Court alleging that Mr. 
K. P. Sharma,. Advocate was the counsel for 


‘the Delhi Development Authority who was 


engaged in the «ase and as he was busy in 
his personal matter, he could not attend the 
case at the time when it was called for hear- 
ing, that at about 10.55 A. M. when the coun- 
sel for the petitioner attended the Court he 
came to know that the petitioner had been 
proceeded ex parte and the date fixed was 
16th Aug., 1979. The application was sup- 
ported by the affidavit of Shri K. P. Sharma, 
Advocate counsel for the D. D. A. This ap- 
plication was contested by the plaintiff. The 
trial Court by the impugned order held that 
the application was made after the lapse of 
30 days from the date of the order proceed- 
ing ex parte and therefore, dismissed the ap- - 
plication, The order proceeding ex parte was 
passed on 30th Apr., 1979 and the matter was. 
adjourned to 16th Aug. 1979. O. 9, R. 7 of 
the Code reads as under:— - 


“Where the Court has adjourned the hear- 
ing of the suit ex parte, and the defendant, 
at or before such hearing, appears and assigns 
good cause for his previous non-appearance, 
he may, upon such terms as the Court directs 
as to costs or otherwise, be heard in answer 
to the suit as if he had appeared on the day 
fixed for his appearance.” 

Under the Lim. Act no period is prescribed] 
for filing an application for setting aside the 
order proceeding ex parte. Under R. 7 of 
O. 9 of the Code the defendant is allowed to 
file an application at or before the next date 
of hearing and if he assigns good cause for 
his non-appearance on the previous date of 
hearing the Court may set aside the order 
proceeding ex parte. The application by the 
pelitioner-defendant under O. 9, R. 7 was 
made on the next date of hearing i.e. 16th 
Aug., 1979, Thus it is clear that the defen-| 


f 
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dant-petitioner filed the application i in accord- . 
ance .with- O. 9,.,R..7 of the‘Code.: 


filed in .accotdance with law.. There is no 


-irule that an application under O. 9, R. 7 is 


to be filed within 30 days from the date of 
the order proceeding ex parte. -The next 
question is whether there was good cause for 


the absence of the petilioner-defendant on- 


30th Apr., 1979 before the trial Court. 
Counsel for the D. D. A. Mr.’ K. P. Sharma 


filed his own affidavit that on 30th Apr., 1979 ` 


he was busy in his personal matter and there- 
fore he could not attend: the Court at- the 
time when the suit was called by the Court. 
He further states that he reached the Court 
at 10.55 A. M: and came to know that the 


ex parte proceedings have been ordered 


against the petitioner-defendant. There is 
good cause for the absence of ‘the counsel on 
30-4-1979. The order dated 30th Apr., 1979 
_jproceeding ex parte against the petitioner de- 
fendant is therefore set aside and’ the peti- 
tioner-defendant is allowed to appear and con- 
test the suit. The petitioner’: may now file 


the written statement on the next date. of _ 


hearing before the trial Court. The peti- 
tioner is directed to appear before the trial 
Court. on 13th Oct., 1981. 
costs. 2% 
Order accordingly. 
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J. D. JAIN, J. 
Food Corporation of India, New Delhi, 
Plaintiff v. M/s. Mehta 
Ahmedabad, Defendant. l 
Suit No. 530-A of 1977, D/- 27-2-1981. 


Arbitration ‘Act (10 of 1940), S. 20, Sch. 1, 
R. 1 — Saving of arbitration clause — Power 
to appoint sole arbitrator vested with peti- 
tioner — Dispute falling within arbitration 
clause — AEP directed. to be filed in 
Court. 


- The aninion of the arbitral tribunal and 
the manner in which it is to be appointed 
are primarily for the parties to the agreement 
to decide. A special method of appointment 


Plastic Industries, 


prescribed by the submission must be strictly- 


adhered to. Though parties are entitled to 
expect complete impartiality from, the arbitra- 
tor, if they with full knowledge of the ‘facts, 
' select an arbitrator who is not impartial or if 
they submit, to the jurisdiction. of a ‘tribunal 


which has an interest of its own in the deci- - 


. sion, the. Court , will not in ‘general release 
them from the „bargain. A _{Pars 5) 


E 2p tte y 


Food Corpn. of india: Ve Mhs. -Mehta Plastic Industries ~ 


4 "When in an. arbitration .clause the-power to 
It must . 
therefore be .held that-the application: - “was. 


. dhani-LR 553, Foll.: - 


' No order. as to - 


A I.R. 


` appoint: a- sole arbitrator, is. with the petitioner 


-but when no one. has. been appointed, the 


respondent , cannot. ‘be’ apprehensive merely 
because of such power of appointment with 
the petitioner. (1893) 1 Ch 238, Foll; AIR . 
1975 Madh Pra 40, AIR 1966 J & K 113 and 
AIR. 1974 Andh Pra 278, Rel. on; AIR 1967 
SČ. 249, Explained.. (Paras 5 and 7), 

The respondent in such a case cannot also 
say that such submission clause in the agree- 
ment. amounts to negation of the Court’s 
power. to appoint arbitrator even if the cir- 
cumstances of the case warrant. 1974 Raj- 
(Para 8) 
.The respondent cannot get rid of the ‘arbi- 
tration agreement in‘ such.a case, when dis- 
pute -as to award of general damages as a 
sequal to, the breach conimitted by him clearly 


arose from the contract of supply of goods 


and, fell .within the arbitration’ clause. Thus, 


‘such an agreement was directed to be filed in 


‘court, (Paras 10, 11) 
‘Cases -Referred:. Chronological Paras 
AIR 1975 Madh..Pra 40 6) 


AIR 1974 Andh Pra 278 8 6 
.1974 Rajdhani LR 553: 77 Pun LR (B) 199 
at 


AIR 1967 SC 249 7 
AIR 19667 & K 113. ` ' 6 
(1916) 2 Ch 86 : 84 LI Ch 865 + 112 LT 914, 
_ Smith, Coney. & Barrett v. Becker, Gray 


. ` and Co. nS 5 
. (1894) 2 Ch 478°: 10 LT 674.: 63 EJ Ch 
521, Ives & “Barker vy. Willans uy 
(1894) be OB. 667.: 71 LT 308; Eckersley v. 
‘Mersey Docks -and Harbour’ Board 5 


(1893). 1 Ch 238 : 68 LT 472-9 TLR: 90 
(CA), Jackson v. Barry Railway Co. 5 


Sham Babu, for Plaintiff; D, K. Sayal, for 
Defendant, 


“ORDER :— This ‘is a petition under S. 20 
‘of the Arbitration Act (hereinafter referred 
to as the Act) by the Food Corporation of 
India (for short F. C. I.) for filing of the 
arbitration agreement as embodiéd'in Cl. 16 
of the General Conditions of ‘the Contract 
No. E.16 (23-C)/72- STC. dt: * 2nd Mar. 


.1973, between -the’ parties ` and ‘réferring the 
. disputes: between them to the sole arbitrator 


to be appointed in accordance ‘with the said 
clause. It is averred that pursuant to the - 


aforesaid contract which was enteréd into be- 
_ tween the parties for supply of 750 rolls of 
. black -polythene -roli<at the ‘rate, ‘of Rs. 


8.58 
per. kg.) f..0,r. destination ‘station! the peti- . 


tioner-F- C T- placed ‘a “Supply ` order ‘with the | 


respondent . for, ‘supply’. ` of the. ` aforesaid 


- Quantity of the goods and. the ` delivery.. WAS. . 
' to be completed- within. ,twoi months. ,of. . the.. 
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"date. of A of the tender:: 
„the respondent offered only 146 rolls within 
the: original delivery “period. The same cn 
inspection by the officer -concerned of tkz 


petitioner were not found according to tke 
- Specifications contained: in the tender and as 


such were rejected on 26th May, 1973. 

Thereafter, the delivery period was extend- 
.ed initially up to 25th June, 1973 and then 
to. 12th Nov., 1973 at the request of the res- 
pondent subject to levy of liquidated damages 
as envisaged under Cl.14 of the General 
Conditions of the Contract. Thereupon, tke 
respondent offered 10 more rolls-for inspec- 
tion within the extended period of delivery. 
However, the same too were found to be net 
according to specifications and were evem- 
tually rejected on 14th Dec., 1973. It 3 
further averred that since the respondent 
failed to discharge its obligation under tke 
contract and committed breach of the con- 
tract, the petitioner cancelled the contract at 
the risk and cost of the respondent in accord- 
ance with Cl. 6 of the contract and forfeited 
the security amount of Rs. 8,109/- which had 
- been deposited by the respondent in terms of 
the contract. 


However, the petitioner suffered a loss cf 
Rs. 2,00,655/- as general damages as a sequel 
to the breach of contract by the respondent. 
The latter was called upon to pay the sarre 
but in vain. Hence, the petitioner has prayed 
for reference of the disputes to the arbitre- 
tor in terms of the arbitration clause (No. 18) 
‘ contained in the contract which stipulates thet 
all disputes and differences arising out of ct 
in any way touching or concerning the con- 
tract in question shall be referred to the sols 
arbitration of any person appointed by tte 
Managing Director of the F. C. L. 


- 2. The application is vehemently resisted 
by the respondent primarily on the ground 
that the alleged agreement of arbitration j3 
void, being unconscionable and against pube 
policy. He has even refuted the contention 
of the petitioner that the parties have enter- 
ed into a valid and binding contract by ae- 
ceptance of the tender. Further they have 
sought to explain and justify short supplies 
made by.them on the ground of power cut 
‘and shortage of raw-material etc. at the re- 
evant time. They assert that 146 rolls of black 
polythene offered by them to the petitioner 
were illegally and improperly rejected- by tte 
_ inspecting. authorities. Similarly, they chal- 
‘lenge the legality and. propriety of the exten- 


sions of delivery period. on the ground -thet . 


the terms were onerous. and favourable. 5 
the, petitioner. Thus, it- is. sooda thet 


1982: Dethi/ iVe. G48 :x SEN 


7 Food. Corpni- of- Yndia v.. Nys. 


" However, 


. Inter alia, 


‘Motita Plastic Industries 


Delhi. 161 


since no valid and binding contract came into 


existence between the: parties, the question of 


‘discharge of his obligation by the respondent 
did’ not arise. > It is denied that the respon- 


dent committed any breach of the alleged ` 


contract or that the petitioner-F. C. I. had 
any right to rescind the alleged contract at 
the risk and cost of the respondent and to 


. forfeit the -security deposit of the respondent. 


3. The following issues were accordingly 
framed : 

1. Whether hess exists a valid arbitration 
agreement between the parties? 


2. Whether no valid contract was executed 


between the parties ? 


3. Whether there is any ground for not re- 


ferring the disputes to arbitration? 


4. All these issues are closely linked and 
inter-related and as such can be conveniently 
disposed of together. The petitioner has 
placed on the record attested copies of vari- 
ous documents and correspondence which, 
include the terms and conditions 
for supply of the tendered items and the cor- 
respondence which was exchanged between 
the parties subsequently culminating in the 
cancellation of the contract and forfeiture of 
security by the petitioner vide letter dated 
i4th Jan., 1974 and their effecting risk pur- 
chase and claiming general damages vide 
letter dated 7th July, 1976, from the respon- 
dent. While authenticity and correctness of 
the allegations contained in the petition and 
the facts stated in various documents and 


letters which were exchanged between. the 


parties have been duly sworn by Shri L:-M. 
Chavan, Dy. Manager (Storage) in the F. C. I. 
in the supporting affidavit filed by the peti- 
tioner, the counter-affidavit filed by Sh. 
Mahesh Kumar; sole proprietor of the respon- 
dent, is quite vague and non-committal. in 
nature. He has simply deposed that contents 
of the reply filed by him are true, 


> Having regard to the subsequent dealings 
between the parties, the conclusion is in- 
escapable that they entered into the contract 
in question and even supplies were offered by 
the respondent to the petitioner which, . as 


stated above, were: rejected. as not conform- - : 


ing to the specifications given in the tender. 
Indeed -the respondent has not specifically 
denied the- execution of the contract and has 
not given any particulars to show how ‘the 
contract in question was tainted or vitiated 


‘by any illegality or, invalidity and his only. 


contention. is‘,that: the arbitration agreement 


being unconscionable, unjust and opposed to : 
. public policy, is void. The precise argument — 
Bein “ha, Op Geet WO Te aly, G Sac ae 


yo 


w 
r 
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advanced on behalf of the respondent is that 
composition of the arbitral tribunal is lopsid- 
ed inasmuch as the sole arbitrator to be ap- 
pointed under the reference clause may be an 
employee of the petitioner and this fact in 
itself is inferential of the partiality and bias 
on the part of the arbitrator who must other- 
wise be an impartial and disinterested person. 
In other words there is bound to be a depart- 
mental bias on the part of arbitrator to be 
appointed by the petitioner. At any rate, he 
may be prejudicially disposed of towards the 
respondent. This argument is carried further 
to attack even the validity of the main con- 
tract on the ground that the arbitration agree- 
- ment constitutes an integral part of the main 
contract and as such the latter too is render- 
ed invalid. Further, it is contended that the 
arbitration clause has apparently conferred 
the option of .going to arbitration solely on 
the petitioner-F. C, I. and provides that no 
person other than the person appointed by 
the petitioner as indicated in the reference 
clause should act as an arbitrator and if for 
any reason that is not possible the matter is 
not to be referred to arbitration at all. It is 
thus urged that this particular stipulation 
negates the power of appointment of an arbi- 
trator vested in the court by virtue of Ss.. 8, 
12 and 20 of the Act. 


5. On a consideration of the whole matter 
and having regard to the wording of the 
arbitration clause, I do not think that the 
contentions raised and misgivings spelt out by 
the learned counsel for the respondent are 
well-founded. As for the principal contract 
for supply of goods, the learned counsel for 
the respondent has not been able to point out 
any term and condition thereof which would 
even ostensibly render it unconscionable and 
heavily loaded in favour of the petitioner. 
The only crucial point for determination is 
whether the submission clause incorporated 
therein can be said to be unjust or unfair to 
the respondent in the sense that he may be 
relieved of his ‘obligation thereunder. The 
constitution of the arbitral tribunal and the 
manner in which it is to be appointed are pri- 
marily a matter for the parties to arbitration 
agreement to determine. Jf a special method 
of appointment is prescribed by the submis- 
sion, that method must be strictly adhered to. 
No doubt that the parties are as a matter of 
tule entitled tó expect from an arbitrator 
complete impartiality and indifference and an 
objection may be taken that the arbitrator 
Jacks the qualifications essential in any tri- 
bunal i.e. impartiality and disinterest. How- 
ever, if the parties to a dispute, with full 
knowledge of the facts, select an arbitrator 
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who is not an impartial person, or who has 
to perform other duties which will not per- 
mit of his being an impartial person, the 
Court will not in general release them from 
the bargain upon which they have agreed; 
and if a party to a contract submits to the 
jurisdiction of a tribunal which has an inter- 
est of its own in the decision, the Court will 
not in general on that account release him 
from the bargain. (however improvident it 
may be) so long as the Court is satisfied that 


' he is aware or ought to have been aware of 


the terms of the bargain he has entered into, 
To disqualify an arbitrator so appointed, it 
is insufficient to show that he might be sus- 
pected of partiality; it must be shown, if not 
that he actually is biased, at least that there 
is a strong probability that he will be biased, 
and to such an extent as to be incapable of 
fairly and honestly giving a decision (See 
Russell on the Law of Arbitration, 18th Edn., 
pp. 117-118). 

The instant case surely stands on a strong 
footing for the petitioner inasmuch as the 
latter has been simply vested with the power 
to appoint an arbitrator of their choice. No 
arbitrator has yet been appointed and as such 
it will be absolutely premature even to specu- 
late or surmise as to who would be the likely 
choice for this office. It is well known that 
in most of the contracts entered into by the 
Govt. Departments/Undertakings er Corpora- 
tions etc. for execution of works or supply 
of articles, there is, generally speaking an 
arbitration clause providing for arbitration by 
a personnel designate or his nominee who 
may or may not be a wholly unbiased person. 
It may as well be that an engineer or an 
architect who is himself associated with ‘the 
execution or supervision over the work to be 
executed, as an employee of one of the par- 
fies to the contract, may sometimes be en- 
trusted with the task of adjudication upon 
the disputes between the parties as an arbi- 
trator in relation to or arising out of such 
contract. But even then the party agreeing 
to his selection as an arbitrator with full 
knowledge of these facts cannot be released 
from the bargain upon which it has agreed. 
As observed by Lord Justice Bowen in the 
case of Jackson v. Barry Railway Co., (1893) 
1 Ch 238: 

“Technically, the controversy is one be- 
tween the plaintiff and the railway company; 
but virtually, the engineer, on such an occa- 
sion, must be the Judge, so to speak, in his 
own quarrel. Employers find it necessary ia 
their own interests, it seems, to impose such 
terms on the contractors whose tenders they 
accept, and. the contractors are willirg, in 
order that theig tenders should be accepted, 
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to be bound by such terms. It is no part of 
our duty to approach such curiously-coloured 
contracts with a desire to upset them or to 
emabcipate the contractor from the burden 
of a stipulation which, however onerous, it 


' was worth his while to agree to bear. Te 


f 


A 


do so, would be to attempt to dictate to the 
commercial world the conditions under which. 
it should carry on its business.” 


(See also in this context Smith, Coney & 
Barrett v. Becker, Grey & Co., (1915) 2 Ch 
86; Eckersley v. Mersey Docks and Harbour 
Board, (1894) 2 QB 667, and Ives & Barker 
v. Willans, (1894) 2 Ch 478). 

6. In all these cases the arbitrator selected 
by the parties was the servant of one of 
them and it was held that he was not dis- 
qualified by the mere fact that under the 
terms of submission. he may to decide dis- 
putes involving the question whether he has 
himself acted with due skill and competence 
in advising his employer in respect of the 
carrying out of the contract. (Reference be 
also made in this context with advantage tc 
Shivlal Prasad v. Union of India, AIR 1975 
Madh Pra 40; President of India v. Kesar 
Singh, AIR 1966 J & K 113, and Srivenkate- 
swara Constructions v. Union of India, AIR 
1974 Andh Pra 278). It was urged in the 
last mentioned case that if a subordinate 
official was nominated by the General Mana- 
ger of the Railways concerned to act as an 
arbitrator, there was bound to be depart- 
mental bias as such officers would not dare 
to decide against the department or the 
General Manager. This argument was re- 
pelled with the observation: — 

“This is also an extreme 
supported by any authority.” 


7, No doubt there can be cases in which 
the strict principle of sanctity of a contract 
may not be adhered to and a party may be 
released from the bargain if he can show 
that the selected arbitrator is likely to show 
a bias or there is sufficient reason to suspect 
that he will act unfairly or that he has been 
guilty of continued unreasonable conduct. 
Surely, there must be road in every agree- 
ment of arbitration an implied term or con- 
dition that it would be enforceable only if 
the Court, having due regard to the several 
surrounding circumstances, thinks fit in its 
discretion to enforce it. (See Uttar Pradesh 
Co-operative Federation Ltd. v. Sunder Bro- 
thers, Delhi, AIR 1967 SC 249). But as ob- 
served earlier, that stage has yet to arrive in 
the instant case. Surely, if the arbitrator ap- 
pointed by the petitioner is favourably in- 
clined towards the petitioner or is prejudi- 
cially disposed towards the respondent, it. is 


contention not 
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always open to the latter to ask for his re- 
moval in accordance with law, but he need 
not be apprehensive merely because the 
power of appointment of an arbitartor has 
been conferred solely on the petitioner under 
the submission clause, 


8. The second limb of the argument of 
the respondent is that the submission clause 
amounts to a negation of power vested in the 
Court to appoint an arbitrator of its own 
choice even if the circumstances of the case 
so warrant and as such the arbitration agree- 
ment is bad in law and is equally ill-founded. 
A similar situation existed in Kishan Chand 
v. Union of India, 1974 Rajdhani LR 553 
and the arbitration clause was couched in 
almost identical language. It categorically 
stated : 


“It is also a term of this contract that no 
person other than a person appointed by 
such Chief Engineer or administrative head 
of the C. P. W. D., as aforesaid should act 
as arbitrator, and if, for any reason, that is 
not possible, the matter is not to be referred 
to arbitration at all.” 


9, After a comprehensive discussion of 
good deal of case law in the context of Sec- 
tion 8 (1) (b) of the Act the Division Bench 
comprising S. N. Andley, C. J. (as he then 
was) and T. P. S. Chawla, J., held that: 


“Obviously, the purpose of this stipulation 
was to negate the power of the Court to ap- 
point an arbitrator under the Arbitration 
Act, Conceivably no other authority or per- 
son could have or obtain the power to ap- 
point an arbitrator to determine disputes 
arising out of the agreement. So absolute 
is the stipulation made, that ‘if, for any rea- 
son’ it is not possible that an arbitrator be 
appointed by the Chief Engineer or the 
administrative head of the C. P. W. D., the 
arbitration agreement itself is destroyed. 
Such a stipulation is not invalid.” 

(Emphasis supplied) 

10. So looking from any angle the re- 
spondent cannot get rid of the arbitration 
agreement in the instant case which he en- 
tered into with open eyes and full knowledge 
of the consequences which might flow there- 
from. At any rate, it is too early to say Sar 
thing about the integrity and rectitude of the 
arbitrator who may be appointed by the 
petitioner-F. C. I. because these are purely 
personal traits of an individual’s character, 


11. To sum up, therefore, I find no force 
in the objections raised by the respondent 
in the instant case. The disputes adverted 
to in the petition clearly flow from the con- 
tract for supply of goods and fall within the 
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_- purview of the arbitration clause. . Hence, I 
allow this petition: and order that the agree- 
ment of arbitration be filed in Court and the 
disputes- between the parties, as embodied in 
the petition, be referred to the arbitrator to 
' be appointed by the petitioner within three 
months from today. Under the circumstances, 
no order is made as to costs. 


Petition allowed. 
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AVADH BEHARI ROHATGI, J. 
M/s. Ram Nath Mehra & Sons, New 
Delhi, Petitioner v. Union of India and 
another, Respondents. 


Suit No. 323-A of 1980, D/- 9-11-1987. 


Arbitration Act (10 of 1940), Ss. 37 (4), 
2 (a) and 20 — Limitation Act (1963), 
Art, 137 — Building contract with Govt. 
— Arbitration clause to the effect that 
demand for arbitration would be barred 
‘if not made within 90 days of intimation 
-of final bill by Govt. — Even aftér such 
‘jntimation amounts withheld and pay- 
ments made — Arbitration clause is 
valid — Limitation for demand for arbi- 
- tration would run from last payment — 
Court and not arbitrator can decide whe- 
ther demand was barred — Court can 
interfere under S. 37 (4) and extend time. 
1980 Rajdhani LR 312, Dissent. 


= Where the arbitration clause in the 
contract for building: work with Govt. 
provided that the claim for appointment 


of arbitrator in terms of the clause for | 


settlement of claims would be barred if 
_ Not made within 90 days from the date 
of intimation by Govt. that final bill was 
ready and even after such intimation the 
Govt. continued to withhold certain 
amounts and making payments, the bill 
cannot be said to be final and the limita- 
tion for demand for arbitration under 
the arbitration clause as well as under 
Art. 137 would run from the date of 
last payment. Even otherwise the arbi- 
tration clause fixing 90 days as time limit 
for making demand for arbitration being 
valid under S. 37 (4) the Court can inter- 
fere under S. 37 (4) if it is of opinion 
that undue hardship would otherwise be 
caused to a‘ party and extend time fixed 
. in the arbitration clause. Since only the 
Court can extend time. under. S. 37 (4) 


it follows that it is for the Court and not 


. for arbitrator to decide whether the de- 
-mand for arbitration has.. been made 
- within time or not. 1980 Rajdhani LR 


” LY/BY/G219/81/GNB/MVJ/HN © 


M/s: Ram Nath Mehra‘ & Sons yi Wnion -of India. 


- and 7th . June, 


A. pe | 


312, Dissent; (1877) 2 AC 439, Rel- 


AIR 1975 sc 415, Ref. to... 


(Paras 8, 10, 11, 12, 13). 


Cases - Referred: Chronological Paras. 


1980 Rajdhani LR 312 1} 


AIR 1975 SC 415: (1975) ry SCC 603 11 
(1877) 2 AC 439: 36 LT 932: 25 WR 680, ` 
Hughes v. Metropolitan Rly. Co. 9 


B. K. Dewan, for Petitioner;.. Mrs. 
Vijaya Rao, for Respondents. 


_ ORDER:— The petitioner is a contrac- 
tor. He entered into a contract with the 
respondent, Union of India, for the work 
of construction of M.S.O. Building. A ` 
formal agreement was executed between 
the parties. The value of the contract 
was Rs. 7,82,206. The work was complet- 
ed on 28th June, 1976. The -Government 
prepared the final bill of Rs. 8,06,163 on 
30th March, 1977. The Government effect- 
ed certain recoveries from the contrac- 
tor’s bill. 


2 On 2ist April, 1977 the Govern- 
ment wrote to the contractor that : 

“The final bill of the above work in 
your favour is ready in this office for 
payment.” 


3. On llth May, 1977 the Govern~ 
ment wrote another letter to the contrac- 
tor in which it was said that the Gov- 
ernment had a right to recover liquidat- 
ed damages in accordance with the pro- 
visions of cl. 2 of the agreement as the 
work was not completed in time. It was 
said: . 

‘Under cl, 2 of the agreement No. 
EE-2 of 1973-74, you have rendered your- 
self liable to pay Rs. 12,040 (Rupees 
Twelve thousand and forty only) as com- . 
pensation. The said amount of compen- 
sation is hereby levied on you.” 


It is the admitted case of the parties that 
the Government had withheld . in the 
final bill a sum of Rs. 16,141 on account 
of their claim for damages for delay in 
the completion of the work. On 11th 
May, 1977 the Government assessed dam- 
ages at Rs. 12,040 on account of delay. 
They refunded Rs. 4,101 to the contrac- 
tor on 28th May, 1977. 


4. The Government had withheld cer- 


tain other amounts also: Three amounts 


are admitted by the Government to havé 
been so withheld. These were Rs.. 3,000, 
Rs. 5,000 and Rs. 1,000. Total Rs. 9,000. 
Out of the amounts withheld a sum of 


- Rs. 8,001.47 was refunded to the contrac- 


tor on 17th August, 1977; 21st- Oct., 1978 
‘1979: ...The balance of 


r 
. 
- 


— 


m 


ei t 
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«Rupees 998:53 was adjusted for sub-stand~ 


. the final bill 


-- On 23rd June, 1979 the 
. dressed a letter to the 


: neer wrote to the contractor 


ard. work executed by the. contractor, 


>T 5. After 7th June, 1979 the contractor - 
. thought of demanding 


arbitration for 
Settlement of his claims. Because he was 


_, aggrieved by the action of the Govern- 


.ment in withholding various amounts in 
and effecting recoveries 
from him. There was an arbitration 
‘clause in the contract. This was cl. 25. 
It provided for arbitration in the.event 
of disputes arising between the parties. 
contractor ad- 
Chief Engineer 
. requiring him to appoint an arbitrator in 


, terms of clause 25 of the contract. A list 
_ of disputes was annexed to this letter. 


6. On 6th July, 1979 the Chief Engi- 
that the 
letter was receiving his attention. On Ist 
‘May, 1980 he turned down the request 
on the ground that “your claims are 
barred by time. As such your request for 
appointment of arbitrator cannot be 
‘agreed to.” The contractor in his letier 
dated 22nd May, 1980 protested. He said 


that the claims were not barred by time 
“and that he was entitled to demand arbi- 


tration. On 6th June, 1980 the Chief Engi- 
-neer wrote to the contractor that the de- 
‘cision already communicated to him im 


letter dated Ist May, 1980 could. not be | 


‘changed. On ‘7th July, 1980 the . con- 
‘tractor made the present application under 
S. 20 of the Arbitration Act. (the Act). 
7. The sole defence of the Government 
is that the contractor’s demand for arbi- 
tration. is time barred. They rely on the 
following term of the contract: 


“Correction Slip No. 24. 


It is also a term of the contract that if - 


the contractor(s) do/does not make any 
demand for arbitration in respect of any 
claim(s) in writing within 90 days of re- 
‘ceiving the intimation from - the Govt. 
that the bil] is ready for payment, 


ed to have been waived and absolutely 
barred and the Govt. shall be discharged 
and released of all liabilities under the 
‘contract in respect of those claims.” 


8. Counsel for the Government says 
that the period of 90 days should be com- 
puted from the date of the intimation of 
‘the final bill to the contractor. This was 


' done on 21st April, 1977, as I have said. 
The period of 90 days expired on 21st 


July, 1977. The demand for arbitration 


was made, as we have seen, on 23rd June, ` 
:.°1979. The question for decision is. whe- 
» ther the demand. for - arbitration , was. 


Mis. Ram: Nath. Mehra. & Sons- y.. Upion.of India; 


the ` 
- claim of the contractor(s) will be deem- 
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made out. yf time. In my opinion it was 
made within time. A. clause such as.the 
one we have here which . -restricts the 


right of a person to demand arbitration 
, to. a limited. time, say 90.days.as 


here, 


must be strictiy construed against the 


employer. Such time limit clauses some- 


times operate most unjustly. The contrac- 
tor is absolutely barred for ever from 


‘making claims. The question is whether 


the arbitrator should be appointed in 
this case or the contractor is barred ab- 
solutely ` from demanding arbitration. 
Will the period of 90 days commence 
from the intimation given by. the Gov- 
ernment on 21st April, 1977 that the final 
bill was ready for payment, or it would 
commence from the last payment which 
the government made, namely, 7th June, 
1979? In my opinion it ought to com- 
mence from the last payment which, 
admittedly the Government made on 7th 
June, 1979. 


3. What is the object of this clause? 
The object is to give finality to the final 
bill if not disputed within 90 days by 
demanding arbitration. If a bill has been 
prepared for payment it means the Gov- 
ernment has taken its decision on the 
claims of the contractor and it will not 
be for the contractor to demand arbitra- 
tion if he is dissatisfied with the deci- 
sion, But if no decision has been taken 
on certain issues and certain matters are 


‘left outstanding, it cannot be said that . 


final bill in the strict sense of the word 
has been prepared. The Government 


‘even after 21st April, 1977 took several 


decisions. The first decision taken by 
them was on lith May, 1977. They levied 
a penalty of Rs. 12,040 and communicat- 
ed their decision to the contractor by 
letter of May 11, 1977 and refunded the 
balance Rs. 4,101 cn 28th May, 1977. 
Then the Government took three other 
decisions when-they refunded to the con- 
tractor a sum of Rs. 8001.47 on three dii- 
ferent dates, namely, 17th Aug., 1977, 
2ist Oct., 1978 and 7th June, 1979. This 
shows that nothing was final in the true 
sense of the word. It may be called a 
“final” bill by the Government: But what 
we have to see is the substance of the 
matter. Everything was not finalised 
when the final bill was prepared. Deci- 
sions after’ decisions were taken even 
after the preparation: of the final bill. 
The words “hereby levied” in the letter 


of May 11, 1977 show that the Govern- 


ment’s claim of damages: had -not . been 
finalised till then. Cn June -7, 1979 Ru- 
pees, 998.53 were, adjusted for sub-stand- 
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ard work executed by the contractor. 
This was another vital decision. It is said 
on the one hand that the bill is final, on 
the other claims are decided de novo. I 
would say that the contractor was mis- 
led by the Government. He thought that 
the bill was not final. If there has been 
delay in demanding arbitration the Gov- 
ernment have to thank themselves. Why 
were they taking fresh decisions on vital 
matters when they had finalised the bill 
for payment? For delay the Government 
is to be blamed. They contributed to the 
delay no less by adopting a dilatory pro- 
cedure, The case has a resemblance to 
Hughes v. Metropolitan Rly. Co., (1877) 
% AC 489 where there were’ negotiations 
for a settlement and it was held that 
pending those negotiations, the strict 
rights of the parties did not apply. 


10. The contractor, in my opinion, was 
within time when he demanded arbitra- 
tion by his letter dated:23rd June, 1979. 
He is not barred by the clause. Suppose 
I am wrong. On the facts of this case I 
would even be prepared to exercise my 
discretion under S. 37 (4) of the Act and 
extend the time, If ever there was a case 
of “undue hardship” as contemplated by 
sub-sec, (4) it is indeed this. The Gov- 
ernment by reason of their inconsistent 
conduct are estopped from pleading the 
bar of 90 days. It is pretty plain that 
their conduct has not been entirely 
blameless. This is the only issue which 
was framed in this case, namely: Whe- 
ther the petition is barred by time by 
reason of (a) cl. 25 of the Contract and 
(b) Art. 137 of the Limitation Act? This 
issue is decided in favour of the contrac- 
tor and against the Government. 


11, My attention was drawn to a deci- 
sion of Dalip Kapur J. in Vilayatram 
Mital v. Union of India, 1980 Rajdhani 
LR 312. The learned Judge was of the 
view that it will be for the arbitrator 
to find whether the Government has been 
discharged and released from liability 
and whether the claim has been waived. 
Whether the claims were barred or not, 
he said, should be determined by the 
arbitrator and not by the Court. He said: 
“The Court cannot decide this question as 
this will be exceeding its jurisdiction.” 
With very great respect, I profoundly 
disagree with this view. In my opinion it 
is for the court to decide whether the 
demand for arbitration is barred and has 
been made beyond the time limit of 90 
days fixed by the contract. The learned 
Judge also doubted. the validity of the 
clause fixing 90 days as the time limit 
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for making a demand for arbitration, 
Such a clause in the contract, I venture 
to think, is valid. Where the contract pro- 
vides that a claim shall be barred unless 
it is referred to arbitration within a cer- 
tain time the court is empowered under 
sub-sec. (4) of S. 37 of the Act to inter- 
fere if it is of opinion that in the circum- 
stances of the case ‘tundué hardship” 
would otherwise be caused to a party. 
The court may extend the time and make 
the order subject to terms as it thinks 
proper. This sub-sec. (4) of S. 37 came 
up for consideration before the Supreme 
Court in Sterling General Insurance Co. 
Ltd. v. Planters Airways Pvt. Ltd., 1975 
(1) SCC 603: (AIR 1975 Sc 415). 


12. The term of the contract says that 
the “demand for arbitration” has to be 
made within 90 days from the intimation 
of the final bill. If the demand is not 
made within this time limit the claims 
will be “deemed to have been waived 
and absolutely barred”. That such a 
clause is valid would appear from Sec- 
tion 37 (4) because the jural hypothesis 
of that section is that such a clause 
though valid can cause “undue hardship” 
otherwise and to relieve that hardship 
court is given the power to extend. time. 
So the clause has the sanction of the 
Statute. But in each case the juristic 
basis of waiver must be examined. The 
essence of a waiver is the abandonment 
of a right. It is necessary therefore to 
analyse each case in which it is relied 
upon to determine the precise basis for 
the plea of waiver. On the facts of this 
case I have come to the conclusion that 
there was no waiver because the de- 
mand for arbitration” was made within 
time. If it is held that it was made out 
of time I would extend the time. This is 
a case pre-eminently fit for the exercise 
of discretion under S. 37 (4). I am: not 
prepared to hold that ali claims of the 
contractor are barred. No prejudice will 
be caused to the Government if arbitra- 
tor is appointed. 


13. It has, therefore, to be noted that 
the court only can extend the time under 
S. 37 (4). The statute invests the court 
with this power. It cannot do away with 
the time limit altogether. It can enlarge 
the time. If the court is given the power 
to extend the time under sub-sec. (4) of 
S. 37 it follows that it will be for the 
court and not for the arbitrator to de- 
cide whether the “demand for arbitra- 
tion” has been made within time or not. 
At the very threshold the objection is 
raised in a petition under S. 20 that the 
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demand for arbitration is out of time be- 
cause it was not made within 90 days. 


It will be the duty of the court to de- 
cide the objection. Because the court 
‘alone has been given the power to èx- 
tend the time and not the arbitrator. If 


it is held that it is for the arbitrator to 
decide whether the contractor’s claims 
are barred then he will have no power 
to extend the time even if he comes to 
the conclusion that undue hardship will 
be caused to the contractor. I am, there- 
fore, of the view that the question of 
time limit has to be decided by the court 
and cannot be left to the arbitrator. 


14. To my mind to take the view ihat 
it will be for the arbitrator to decide 
whether the claims of the -contractor are 
barred or not is begging the quest.on. 
The arbitrator will decide this after he 
is appointed by the Chief Engineer. But 
the question at the outset is: Should the 
arbitrator at all be appointed? The other 
party says that the arbitrator cannot be 
appointed because the demand was made 
out of time. So the court is called upon 
to decide the issue whether the contrac- 
tor can demand arbitration. The cleuse 
says that all his claims will be barred if 
the contractor does not pursue the 
remedy of arbitration in time. The court 
has to decide. whether the arbitrator 
should be appointed or the contractoz is 
barred absolutely for ever from gcing 
to arbitration for making his claims. 


15. For these reasons I hold that the 
demand for arbitration is within time. 
The Chief Engineer is ordered to appaint 
an arbitrator in terms of clause 25 of 
the Contract within two months from to- 
day. The parties are left to bear their 
own costs, 
Application allowed. 
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P. L. Lakhanpal, Petitioner v, 
of India and another, Respondents. 
C. W. No. 93 of 1974, D/- 28-5-1981. 

(A) Constitution of India, Art. 19 (1) 
(a) —- Freedom of speech and expression 
— Denial of licence to private individual 
for establishing broadcasting station — 
Does not infringe his fundamental right 
of freedom of speech and =  expreéss.on. 
(Wireless Telegraphy Act (1933), S. 3); 
(Telegraph Act (1885), S. 4). 
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The effect of S. 3 of the Wireless Tele- 
graphy Act, 1933 is to bar the use of any 
wireless apparatus capable of being used 
for communications either as a transmit- 
ter or as a receiver except if a licence is 
granted. (Para 10) 


The exclusive right to have a tele- 
graph i.e. an ordinery telegraph, a tele- 
phone or a Radio or wireless set, is vested 
in the Central Government u/s. 4 of the 
Telegraph Act, 1888: This privilege is 
considerably relaxed for the purpose of 
having telephones or Radio receivers. 
However, the case of a wireless receiver 
is on quite a different footing from that 
of a wireless transmitter. Even an ordi- 
nary telegraph equipment with which a 
person can talk only to the person at the 
end of the wire is coritrolled by this Act. 
A Radio Broadcasting Station is capable 
of being used to communicate with any- 
body because it does not require a wire 
between the transmitter and the receiver 
as in the case of a telegraph. So, in order 
to get the licence for establishing a 
broadcasting station, the private indivi- 
dual has to show that his fundamental 
rights are infringed or that the restric- 
tion granting the exclusive privilege to 
the Government is ultra vires the Con- 
stitution. {Paras 11, 12) 


The first aspect of this question 
whether the right of broadcasting is in- 
cluded in the freedom of speech and 
expression guaranteed by Art. 19 (1) (a). 
At first sight, it would appear that the 
freedom of speech and expression has 
nothing to do with broadcasting. The 
fact that a person do2s not possess a wire- 
less transmitter does not mean that his 
freedom of speech is infringed. However 
a closer . examination of the concept 
would reveal that freedom of speech and 
right to 
speak or the right to express, but it im- 
plies also that the right of communica- 
ting that speech or expression to others 
by all available means is guaranteed. One 
of those available means can be a broad- 
casting station..It ean be a newspaper; a 
loud-speaker, a pamphlet; a book or other 
document. It can be by speaking on the 
public platform and by using a micro- 
phone attached to a broadcasting station. 
Therefore, in the widest meaning of the 
word “he right to broadcast is included 
in the right of free speech. (Para 12) 


So, every citizen can claim to have a 
broadcasting station. If every one has a 
broadcasting station and can use it in an 
uncontrolled manner, there will be chaos 


- 
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tn the field. of broadcasting. . So, public 
order demands that there should be a. 
regulation of the system. One possible 
regulation is to give the exclusive -right 
of using the standard broadcasting wave- 
band for Government owned Radio Sta- 
tions and to allow others to use other 
wave-bands. Broadcasting is covered ‘by 
international conventions which have ear- 
marked particular wave-lengths to parti- 
-cular countries. There is no unrestricted 
right to broadcast. (Para 12) 


The analysis of the fundamental right, 
therefore, shows that though the private 
individual ‘has the right to broadcast, he 
does not have the right to own’ a Broad- 
casting Station or to have his own Radio 
Station as part of the right of freedom of 
speech and expression. (Para 13) 


The terms of Ari. 19 (2) show that the 
restrictions have to be reasonable. > For 
protecting the security of the State and 
to ensure friendly relations with foreign 
States, public order, decency or morality, 
a control on broadcasting which may 
amount to a complete prohibition except 
under a licence granted by the State does 
not appear to be an unreasonable restric- 
tion, keeping in view the nature of 
broadcasting and its use in international 
communications. In any event, the ban is 
not on broadcasting as such, but on 
ownership of the broadcasting media, 
i.e, the radio station, which is different 
from the freedom of speech. There is no 
bar on the private individual utilising 
somebody else’s radio station for the pur- 
pose of broadcasting. In the circumstan- 
ces, it cannot be said that the denial of 
the broadcasting licence to the private 
individual infringes his fundamental right 
under Art. 19 (1) (a). (Para 17) 


(B) Constitution of India, Art. 19 (1) 
(g) — Freedom of carrying any occupa- 
tion, trade: or business Denial of 
licence to private individual for esta- 
blishing broadcasting station —- Does not 
infringe his fundamental rights under 
Art. 19 (1) (g). (Wireless Telegraphy Act 
(1933), S. 3; Telegraph Act (1885), S. 4). 


The State can, by virtue of Art. 19 (6) 
(ii), make a law for the carrying on of a 
- particular business by the State, or by a 
corporation owned or controlled by the 
State and this can be done by excluding, 
completely or- partially, citizens from 
carrying on the said business. The pro- 
visions of Ss.-3 and 4 of the Wireless 
Telegraphy Act, 1933 and the Telegraph 
- Act, 1885 respectively,: place broadcasting 
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ence from other stations. The 


operation. The existence-of a Government 
system and the 
monopoly created by the law in favour 
of the Government, as far as broadcasting 
is concerned, is saved by Art. 19 (6). The 
right to carry on the business of broad- 
casting can, therefore, be barred by legis- 
lation and it is barred only to the extent 
that a licence is required from the auth- 
orities. (Para 19) 

The restriction which prevents a per- 
son from having a broadcasting station 
except on the grant of a licence, is neces- 
Sary to prevent chaos in the field of 
broadcasting and possibly in international 
communications. There have to be con- 
trols to ensure that the existing stations 
utilise the wave bands at their disposal 
in an orderly manner without interfer- 
require- 
ment of a licence is therefore reason- 
able. In the circumstances, it cannot be 
said that the denial of the broadcasting 
licence to the private individual infringes 


his fundamental rights under Art. 19 
(1) (g). (Para 20). 

(C) Constitution of India, Art. 226 — 
Rules of natural justice —  Peiitioner’s 


application for licence to establish broad- 
casting station rejected without giving 
him hearing — Rejection of application 
based on policy — No infringement of 
rules of natural justice. (Administrative 
Law). 


Where the petitioner’s application for 
licence to establish broadcasting station 
was rejected without giving him hearing 
and the refusal to grant a licence was 
based on a policy, no particular view- 
point can be urged by the petitioner to 
defeat that policy and therefore it can- 
not be said that the rules of natural jus- 
tice were infringed in this case. (Para 21) 


The licence was refused to the peti- 
tioner on the ground that it was against 
public order to grant him a licence, þe- 
cause if he were granted a licence, then 
every other individual also was required 
to be granted one which would create 
chaos. Therefore, a hearing or a chance 
to represent his case cannot alter this 
circumstance. A hearing is only neces- 
Sary when something can be said, but if 
nothing can be said, it is quite unneces- 
sary to go through an empty formality. 

(Para 21) 
Cases Referred: Chronological Paras 
AIR 1963 Guj 259: 1963 (2) Cri LJ 502 16 
AIR 1958 All 360: 1958 All LJ 56 16 
-. P- N: Lekho, Sr:- Advocate -with B. -P. 


Aggarwal, and. Mrs,: ‘Neena: Aggarwal, for 
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«Petitioner; Abdul Qadar, Sr.’ “Advocate 
-with Mrs. Vijya: Rao, for Respondents. ‘ 
D. K. KAPUR, J.:— This petition under 
Art. 226-of the Constitution raises a ques- 
tion which brings to light an interesting 
aspect concerning the citizen’s right to 
claim a licence for operating a transmit- 
ter for commercial and other purposes of 
a general nature. According to the stete- 
ment in the petition, the petitioner is a 
Journalist by profession and Editor of a 
Weekly known as the ‘Evening Views’. 
He applied to obtain a licence for a 100 
Watt Medium Wave Broadcasting trans- 
mitter which has been rejected. The p=ti- 
tioner ‘claims that the rejection is both 
mala fide -as well as unconstitutional. 


2. The facts show that the petitioner 
was advised by letter dated 5th May, 
1973, by the Assistant Wireless Adv-ser 
to the Government of India, that a licence 
was necessary to maintain and work a 
Wireless Station in India and he was sent 
a copy of the prescribed - application 
form. The petitioner sent this form duly 
filled in along with a letter dated 29th 
Sept., 1973, in- which he stated that he 
claimed the licence as a matter of right 
under the fundamental right of freecom 
ef speech and expression guaranteed 
under Art. 19: (1) (a) of the Constitu<ion 
to be exercised through the medium of 
broadcasting. He also stated that if he 
did not get a letter sanctioning the 
licence, he would move -the Supreme 
Court under Art. 32 of the Constitucion 
to enforce his fundamental right urder 
Art. 19 (1) (a) of the Constitution. He 
made it clear that he wished to set up 
the broadcasting station’ to disseminate 
news, comments on current issues of con- 
cern to general: public including cm- 
mercial programmes which would high- 
light opposition views and also news zon- 
cerning opposition parties and Latin 
American countries. The Station would 
announce itself as Voice of India fór Eng- 


lish broadcasts and Bharat Vani for broad- - 


casts in Hindi and Urdu. It can well be 
seen that the petitioner had in view a 
test case to determine his fundamental 
rights of operating a broadcasting sta- 
tion even when he applied for permission 
to operate a broadcasting licence and 
eventually he moved this Court by m=2ans 
of this petition. 


3. On 13th Nov, 1973,.the petitioner 


‘was informed that it had not been pos- | 
interest , 


Sible to grant the licence in the 


of public order. 


4. In his’ petition, the petitioner claims 
‘that “ohly-: réasoriable restrictibns can ° be” 


P. L, Lakhanpal v, Union’ of India? <- 


- Delhi 169 


‘placed’: on his right of freedom of speech 


and expression and no-general - blanket 
refusal of the licence is valid. This he 
claims as an unreasonable restriction im- 
posed in disregard and violation of the 
constitutional guarantee. Alternatively, 
it is claimed that S. 4 of the Wireless 
Telegraphy Act, 1933, is ultra vires of 
Art. 19 (1) (a) of the Constitution. Under 
this Article, the petitioner claims to prac- 
tise his profession, trade or business of 
disseminating news and views, and also, 
claims that the impugned letter is . not 
saved by Art. 19 (6) of the Constitution: 
In addition there is a claim that natural 
justice required that he should be giver 
a reasonable opportunity of presenting 
his case and the concerned authority had 
not acted fairly, impartially or reason- 
ably. 


3s. Another argument made in the peti- 
tion is that in a democratic set up with 
constitutional guarantees of freedom of 
speech, the respondents had stiffled com- 
ments from the opposition | parties by 
denying the licence; it could not be said 
that this was in the interest of public 
order because stiffling the opposition was 
Shocking to the conscience of the Consti- 
tution and undemocratic to the very core. 
It was further stated that ‘public order’ 
Signifies a state of tranquillity. Further- 
more, the opposition has as much right 
to preach faith of its political program- 
mes as the party in power. He claimed 
that it was unreasonable and violative of 
the guarantee of the Constitution to say 
that dissemination of opposition views 
was against public order. In paragraph 
No. 22 of the petition it was stated as 
follows:— . 


“It is no secret that the political party 
in power at the Centre dominates entire- 
ly on the time to get on the air its own 
views and those favourable to it.” 


The statements in the petition are of a 
political nature, but nevertheless, the 
question whether a private individual 
can have an independent Broadcasting 
Station operating on the general Medium 
Wave Band raises a question of some im- 
portance as far as individual liberty is 
concerned. It is also noteworthy that dur- 
ing the time this petition has been pend- 
ing in this Court, ie, from 1974 on- 
wards, there have been political changes, 
but no change in the law relating to any 


private person having been given a 


Broadcasting: Licence, Even though the 


‘so-called. opposition parties mentioned in 
‘the -pétition “have: 


themselves : ‘been in- 
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power at the Centre, they did not permit 
the petitioner to set up a Broadcasting 
Station. So, it would appear that the peti- 
tioner has a general grievance against 
the governmental monopoly of public 
broadcasting in India which no Govern- 
ment in power has conceded to a private 
individual. 

6. In the affidavit in opposition, which 
is of Shri A. M. Joshi, Assistant Wireless 
Adviser, Ministry of Communications, it 
was claimed that the exclusive privilege 
of establishing, maintaining and working 
telegraphs was given to the Government 
by the Telegraph Act, 1885. It was for 
the Central Government to determine 
whether it could waive its exclusive pri- 
vilege. It was further claimed that the 
Central Government had granted wireless 
licences for various purposes, i, e., point- 
to-point communications, mobile com- 
munications, wireless equipment on ships 
and aircraft and experimentation and 
hobbies. But the Central Government 
had never granted any licence to any in- 
dividual for establishing, maintaining and 
working a broadcasting station. Certain 
rules relating to Amateur Service, Ex- 
perimental Service and Demonstration 
Licence were mentioned in the affidavit. 

7 It was further stated that broad- 
casting was a mass media capable of be- 
ing used for contacting foreign countries. 
Its use could not be effectively controlled, 
so, the risk was such that it was not com- 
prehended within the scope of Art. 19 (1) 
(a) of the Constitution. It would not be 
in public order to have the mass media 
operated by an individual. Moreover, if 
one licence was granted to an individual, 
it would mean that every citizen could 
also have a similar licence, which would 
create a total chaos in the broadcasting 
media. National and international Radio 
Regulations restrict the use of certain 
bands for certain purposes. These bands 
have to be used in such a way as not to 
interfere with other broadcasts, It was 
also claimed that in nearly all countries, 
broadeasting was Government controlled. 
On the other ground, it was claimed that 
none of the provisions referred to in the 
petition was ultra vires, and nor was 
there any breach or violation of natural 
justice in refusing the licence. Moreover, 
the restrictions contained in the latter 
were of a reasonable character. 


8. A rejoinder was filed stating among 
other things that there were many coun- 


tries which allowed private individuals 
and private Corporations to operate 
broadcasting stations, Amongst other 


\ 
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matters, it was stated that there was a 
private Indian concern doing broadcast- 
ing at Bombay in July, 1927 and a simi- 
lar firm at Calcutta in Aug., 1927. Even 
the British Imperialist rulers had allow- 
ed broadcasting programmes at Madras, 
Peshawar and Dehradun and by the 
YMCA at Lahore. The Principal of the 
Agricultural Institute had obtained a 
licence in 1935 and put out programmes 
till Ist Feb., 1949. This information was 
based on ‘Avasthi’s Book on broadcasting 
in India.” It was also claimed that the 
fact that some private individual had got 
licences entitied the petitioner to rely 
on Art. 14 of the Constitution. ° 


9. The scope of the present petition 
can be enlarged if the questions raised 
by the petitioner are discussed from an 
idealistic or political viewpoint. How- 
ever, we are not concerned with what 
should be the situation in a free and de- 
mocratic society. We are concerned 
with the state of the law as it is and not 
as it should be. Though, there is some 
truth in the petitioner’s contention that 
freedom of expression includes the free- 
dom to employ any medium in whatever 
way the petitioner likes, it must also be 
understood that if the petitioner can get 
broadcasting licence, then no one can be 
denied a similar licence, and no doubt, 
control of a large number of broadcasting 
Stations would raise problems relating to 
public order. However, leaving this as- 
pect out of consideration, it has first to 
be seen as to what is the law under which 
a licence can be obtained. 


10. The Wireless Telegraphy Act, 1933 
States in S. 3 that save as provided in 
S. 4, no person shall possess wireless 
telegraphy apparatus except in accord- 
ance with a licence issued under the Act. 
In S. 4, it is stated that the Central Gov- 
ernment may by rules made under the 
Act exempt any person or class of per- 
sons from the provisions of the Act. The 
doth Section prescribes that the telegraph 
authority constituted under the Telegraph 


Act, 1885, shall be the competent auth- 
ority to issue licences to possess wire- 
less telegraphy apparatus in such man- 


ner and subject to such conditions, etc., 
as may be prescribed. ‘Wireless tele- 
graphy apparatus’ is defined in S. 2 (2) 
to mean any apparatus capable of being 
used in wireless communications, but it 
excludes some equipment which is used 


for other electrical purposes, unless if 
has been specially designed or adapted 
for wireless communication or forms 


part of some other apparatus. Sec. 2 (2A} 
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defines ‘wireless transmitter’ as being an 
apparatus, appliance, instrument, etc, 
used or capable of being used for trans- 
mission of wireless communication. The 
general definition of wireless transmitter 
apparatus shows that it includes not only 
a transmitter but also a receiver. Thus, 
nobody can use either a receiver or a 


transmitter without a licence. The Act 
has also defined ‘wireless communica- 
tion’ as being the transmission, omission 


or reception of signs, signals, images and 
sounds, or intelligence of any nature by 
mé€ans of electricity, magnetism, or Radio 
waves or Hertzian waves without the 
use of wires. Thus, the effect of the law 
is to bar the use of any wireless appara- 
tus capable of being used for communi- 
cations either as a transmitter or as a 
receiver except if a licence is granted. It 
is a matter of common expérience that a 
receiver licence is not at all difficult to 
obtain, and in fact, recently there has 
even been a relaxation in respect of the 
necessity of getting a licence for small 
receivers. A licence for a wirelss trans- 
mitter, though it is also a ‘wireless com- 
munication’ apparatus, is however not 
so easily obtainable and apparently ro 
such licence has ever been issued for pub- 
lic broadcasting. Such licencés are how- 
ever issued for specific limited purposes. 
This is why the petitioner has raised a 
question by applying for such a licence 
and on refusal he has moved this petition. 


11. We now turn to the other Act 
which is the Telegraph Act, 1885. This 
Act states in S. 4 as follows:— 

“4 (1) Within India the Central Gov- 
ernment shall have the exclusive privi- 
lege of establishing, maintaining and 
working ‘telegraphs......... 4 


The section gives the exclusive privilege ` 


regarding telegraphs to the Central Gov- 
ernment. At first sight, this provision 
may seem out of place in this petition, 
but the definition of ‘telegraph’ as at 
present is as follows:— — 

“ “telegraph” means any appliance, in- 
strument, material or apparatus used or 
capable of use for transmission or recep- 
tion of signs, signals, writing, images and 
sounds or intelligence of any nature by 


wire, visual or other electro-magnetic 
omissions, Radio waves or Hertzian 
waves, galvanic, electric or magneiie 


means.” 

Explanation— “Radio waves” or “Her- 
tzian waves” means electro-magnetic 
waves of frequencies lower than 3,009 
giga-cycles per second propagated in 
space without artificial guide,” 
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This provision shows that telegraph 
means any appliance, instrument, mate- 
rial or apparatus used or capable of use 
for transmission by wire, but also in- 
cludes similar apparatus which employs 
electro-magnetic omissions, Radio waves 
or Hertzian waves. The explanation 
shows what is covered by the provision. 
Thus, the exclusive right to have a tele- 
graph is vested in the Central Govern- 
ment, As a telegraph includes not only 
an ordinary telegraph, but also a tele- 
phone or a Radio or wireless set, it would 
mean that the exclusive right to own a 
telegraph, telephone and Radio is with 
this 
privilege is considerably relaxed for the 
purpose of having teiephones or Radio 
receivers. However, the case of a wire-, 
less receiver is on quite a different i 
ing from that of a wireless transmitter. 
It is clear from the Act that even an ordi-| 
nary telegraph equipment with which a; 
person can talk only to the person at the 
end of the wire is controlled by this Act. 
A Radio Broadcasting Station is capable 
of being used to communicate with any- 
body because it does not require a wiré 
between the transmitter and the receiver 
as in the case of a telegraph. So, it would 
appear that unless the provision is ultra 
vires of the Constitution, the Govern- 
ment was well within its right to refuse 
to grant the licence to the petitioner. 
The same question will be examined 
later from a different standpoint, but at 
the moment, reference is being made 
oniy to the Act itself 


? 





12. As is apparent from the discussion 
above, the law entitles the Government 
to refuse a broadcasting licence to the 
petitioner. So, in order to get the licence;! 
the petitioner has to show that his funda- 
mental rights are infringed or that the 
restriction granting the exclusive privi- 
lege to the Central Government is ultra 
vires of the Constitution. The first aspect 
of this question is whether the right of 
broadcasting is included in the freedom 
of speech and expression guaranteed by 
Art, 19 (1) (a) of the Constitution. At 
first sight, it would appear that the free- 
dom of speech and expression has nothing 
to do with broadcasting The fact that 
a person does not possess a _ wireless) 
transmitter does not mean that his free- 
dom of speech is infringed. However, a 
closer examination of the concept would 
reveal that freedom of speech and ex- 
pression is not merely the right te speak 
or the right to express, but it implies 


' also that the right of communicating 


? 
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guaranteed. If you-shut a man 
cell, he may be able to speak in that 
cell and give expression to his views, but 
you carmot say that he is enjoying. the 
right of free speech or free expression. 
The real right is:the right to communicate 
the speech and expression to others. This 
is why it was urged in Gopalan’s case 
that the detention of the petitioner de- 
-prived him of his fundamental right of 
.speech and expression. It, therefore, 
means that, if you have the right of free 
speech and expression, you have also the 
right to communicate that speech and ex- 
pression to others by all available means. 
One of those - available means 
_lean be a broadcasting station. It can be 
a newspaper, it can be a loudspeaker, it 
can be by pamphlet; it can be by book 
-ior other document. It can be by speaking 
on the public platform in a public square 
and it can also be by using a microphone 
dattached to a broadcasting station. There- 
fore, in the widest meaning of the word 
the right to broadcast is included in the 
right of free speech. Assuming that the 
petitioner has this right to similar type. 
So, every citizen can claim to have a 
broadcasting station. If every one has a 
‘|broadcasting station and can-use it in an 
‘luncontrolled manner, there will be chaos 
in the field of broadcasting. So, public 
Jorder demands that there should be a 
regulation of the system. That 
regulation may be by any 
means. One possible regulation 
is to give the exclusive right of using the 
standard broadcasting wave-band for 
Government owned Radio Stations and 
‘Ito allow others to use other wave-bands. 
Broadcasting is covered by international 
conventions because the medium is to be 
used by all countries in all parts of the 
world. These international conventions 
Ihave earmarked particular. wave-lengths 
to particular countries, There is no wn- 
restricted right to broadcast. This system 
of regulation is necessary so that every 
station can operate on its individual 
wave-length without interference with 
other broadcasting stations. 


13. Therefore, on an analysis of the 
right, it would mean that theoretically 
there is a right but, practically it is a 
limited right. Then, the right to speak on 
[the wireless does not imply that you 
must own a transmitter or own a- broad- 
[casting station, You can use this freedom 
“Ipy using another’s radio station. Just like 
Ithe case of an individual who wants - to 
.jexpress ‘himself. through the -media.. of 


t 


\ 
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"that speech or expression ` to others is 
in a jail- 


a. person: should own a newspaper or. a 
publishing press, it is sufficient if he is 
permitted to-get his views. published 
through a newspaper which may be own- 
ed by others. If a public speech is to be 
made by a loud speaker, it is not neces- 
sary that the loudspeaker should belong 
to the speaker. The analysis of the fun- 
damental right, therefore, shows that 
though the petitioner has the right to 
broadcast, he does not have the right to 
own a Broadcasting Station or to have 
his own Radio Station as part of the right 
of freedom of speech and expression. 

l4. Assuming that the right to own 
the broadcasting system or station vests 
in the citizen under the broadcast mean- 
Ing given to Art. 19 (1) (a), it will have 
to be seen whether the exclusive right 
given by the Telegraph Act, 1885 is not 
saved by Art. 19 (2) of the Constitution. 
The said provision reads:— 

“19. (2) Nothing in . sub-clause (a) of 
clause (1) shall affect the operation’ of 
any existing law, or prevent the State 
from making any law, in so far as such 
law imposes reasonable restriction on the 
exercis? of the right conferred by. the 
said sub-clause in the interests 
sovereignty and integrity of India, 
security of the State, friendly. relations 
with foreign States, public order, de- 
cency or morality or-in relation to con- 
tempt of court, defamation or incitement 
to an offence.”. 


One meaning which can be given `to this 
provision is that Art. 19 (1) (a) will not 
affect the operation of any existing law. 
Therefore, S. 4 of the Telegraph Act, 
1885, is totally immune to attack. ° An- 


other meaning which can be given fo this ` 
which seems to be a more acceptable one, 


is that the law should impose reasonable 
restrictions on the exercise of the right 
in the interests of the sovereignty and 
integrity of India, the security . of the 
State, friendly relations with foreign 
States, public order, decency or morality 
or in relation to contempt of court, de- 
famation or incitement to an offence. Of 
course, the ones that are affected by the 
grant of a broadcasting licence. could be 
the sovereignty and integrity of India, 
the security of the State, friendly rela- 
tions. with foreign States and public 


order, As stated in the counter-affidavit, 


public order requires that there should 
be a regulation of the broadcasting media. 


This is to allow for free and .convenient .. 
use. of the broadcasting media without: 
‘interfering .with other. ¢xisting. .stations, , 


of the- 
the. 
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newspaper, itis. not. necessary -that such 
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on which a particular station can op- 
erate. The petitioner happened to apply 
for a station in the medium wave-band. 
This is the bank (band) from 200 metre: to 


550 metres wave length, or frequency 300 


Kilo Hertz to 3 Mega Hertz. There has to 
be a separation of about 9 Kilo Hertz be- 
tween stations to avoid interference, so 
only about 300 stations can work on this 
band without mutual interference. Being 
a crowded wave-band, considerable econ- 
‘trol is necessary. However, as the renge 
of such transmitters is not great, there 
is not much interference between stations 
of one country and stations of anozher 
country. We have been given certain in- 
formation from the Statistical Year Book 
‘published by UNESCO for 1978-79, waich 
‘shows that there are many commercial 
Broadcasting Stations in North America 
broadcasting on the medium wave-band. 
In the United States of America, there 
‘are 4,451 Stations in this band and in 
‘Mexico there are 580. In Australia there 
are 122; in New Zealand there are 8. In 
‘Europe, Spain has 54 Stations and or- 
tugal has 8. Japan has got 179 Commer- 
cial Stations and 314 Stations which are 
‘publicly operated. Thus, there are seve- 
ral countries which have commercial 
Stations. But, generally the majority of 
countries have Government controlled 
: Radio Stations. As against this, it is well- 
known that there are a large number of 
amateur broadcasting stations throughout 
.the world in the high frequency bends. 
‘This general information shows that 
commercial or private broadcasting are 
` permitted in a few countries even on the 
medium band. But, generally no such 
stations are operating and usually such 
radio stations are Government owned. 


15. The manner in which the radio 
stations of the world operate in different 
countries is not of much help to us in 
determining the rights of the petitioner. 
This is all a matter of public policy. In 
one country, it may be thought more con- 
venient to- have broadcasting in the hands 
of the public rather than the State. His- 
torical developments might be such that 
most stations are privately owned. This 
historical aspect of the matter cannot 
determine what are the petitioner’s rizhts. 
The law in this country has placed the 
subject of broadcasting in the hands of 
“the. Government. There are numerous 
radio stations operating for the benefit 
‘of the public and they are all Govern- 


-nent owned. There’ are no doubt numer- ` 


P: L.’ Lakhanpal-v, ‘Unior of India’ 


derstood - that” international’ 
‘conventions determine . the’ wave-lergth. 


v. State, AIR 1963 Guj 259, it was 


. were enlarged in this 


jeopardized. 
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‘ous other ‘stations ‘which do’ nòt operate 
for public’ use, ‘such as the stations used 


on aircraft by the police, by private ama- 
teur; by ships and by various other agen- 
cies. We are here concerned’ with the 
subject of broadcasting to the public. 
The petitioner wants to broadcast to the 
public. He does not want to use the 
media of broadcasting for private com- 
munications or for utilisation in connec- 
tion with some private enterprise, He 
wants to broadcast to the public and he 
wants to express his views on the ‘radio, 
just as the same might be used by a pub- 
lic speaker using a loudspeaker. 


16. The question of loudspeakers has 
been dealt in at least two cases. In Rajni 
Kant Verma v. State, AIR 1958 All 360, 
it was held that the use of loudspeakers 
was not covered by the guarantee of free 
Speech. However, in Indulal K. Yagnik, 
held 
that the freedom of speech did include 
the right to use loudspeakers. This latter 
judgment refers to broadcasting also in 
the following passage (at p. 263):— 


“The learned Advocate-General con- 
tended that, if the contention of the peti- 
tioner were upheld, every citizen would 
be entitled to use radio for expression of 
his views and that there was no auth- 
ority which want to the length of stating 
that a citizen had the fundamental right 
of establishing a radio station for him- 
self. He contended that if the freedom 
way, then, the 
security of the State was likely to be 
We cannot agree with 
these contentions. In our judgment, 
though the right guaranteed by Art. 19 
(1) (a) has many facets, it is but one right. 
The right of speech and the right of ex- 
pression are not two-separate rights, but, 
they are two aspects of one and the same 
right, one being complementary to the 
other. This fundamental right is not 
merely a right to make use of one’s 
larynx. It is not merely a right to make 
use of the human voice box. If this were 
sO, it is quite clear that the right would 
be a futile right. Nobody would cherish 
the right to.express his views .to himself. 
No dictator has ever succeeded in pre- 
venting anyone, from hearing his own 
views: In order that the right may be 
effectively exercised and serve a useful 
purpose, the right should be not merely 
a right to make use of “one’s speech, but 


-a right to express. one’s views to. others.” 


‘The ideas ‘expressed im this passage are 
‘similar:to the -one’s:‘expressed - 


in. - this: 
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judgment where the right has been ana- 
lysed. However, there is little doubt that 
the right is subject to regulation. 

17. The said judgment of the Gujarat 
High Court proceeds on the basis that a 
complete ban on the user of loudspeakers 
is an infringement of the fundamental 
right of speech. It proceeds on the basis 
that a regulation is permitted, but not a 
total ban. We do not agree that a total 
ban cannot be placed in the case of 
broadcasting. In any event, the law as 
it stands, in fact does not place a_ total 
ban because it permits the use of radio 
under certain circumstances. As indicat- 
ed above, there are many reasons for re- 
gulating broadcasting in a particular way. 
Even if radio broadcasting was complete- 
ly banned, the nature of the ban would 
have to be tested under Art. 19 (2) of the 
Constitution. The terms of this sub-Arti- 


cle show that the restrictions have to be. 


reasonable, What is reasonable in one 


case and what is reasonable in another 
must depend on the nature of the re- 
striction and the nature of the media. 


For protecting the security of the State 
and to ensure friendly relations with 
foreign States, public order, decency or 
morality, a control on broadcasting which 
may amount to a complete prohibition 
except under a licence granted by the 
State does not appear to be an unreason- 
able restriction, keeping in view the 
nature of broadcasting and its use in 
international communications. In any 
event, the ban is not on broadcasting as 
such, but on ownership of the broadcast- 
ing media, i. e., the radio station, which 
is different from the freedom of speech 
as analysed earlier. There is no bar on 


the petitioner utilising somebody  else’s 
radio station for the purpose of broad- 
casting. In the circumstances, we reject 


the claim that the denial of the broad- 
casting licence to the petitioner infringes 
his fundamental right under Art. 19 (1) 
(a) of the Constitution. 


18. -The fact that broadcasting on a 
commercial or private basis is permitted 
in a different way in different countries 
like United States of America, Japan, 
Australia or Spain, does not in our view 
have any relevance to the manner in 
which the fundamental rights of the peti- 
tioner are to be understood under Indian 
law and under the Indian Constitution. 


19. The next contention of the peti- 
tioner was that the denial of 4 broad- 
casting station, to the petitioner infringes 
the petitioner's fundamental rights 
under Art. 19 (1) (g) of the Constitution, 
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It appears that as far as this clause is 
concerned, the case of the petitioner is 
best met by referring to Art. 19 (6) which 
enables the State to put reasonable re- 
strictions on the exercise of the right. 
The provisions of Art. 19 (6) read as fol- 
lows:— 

“Nothing in sub-cl. (g) of the said 
clause shall affect the operation of any 
€xisting law in so far as it imposes, or 
prevent the State from making any law. 
imposing, in the interests of the general 
public, reasonable restrictions on the 
exercise of the right conferred by the 
said sub-clause, and, in particular, no- 
thing in the said sub-clause shall affect 
the operation of any existing law in so 
far as it relates to, or prevent the State 
from making any law relating toi— 


(i) the professional or technical quali- 
fications necessary for practising any 
rrofession or carrying on any occupation, 
trade or business, or 

(ii) the carrying on by the State, or 
by a corporation owned or controlled by 
the State, of any trade, business, indus- 
try or service, whether to the exclusion, 
complete or partial, of citizens or other- 
wise”. 

I; is the last words in this sub-Article 
which seem to apply to the case of the 
petitioner. The State can make a law 
for the carrying on of a particular busi- 
ness by the State, or by a corporation 
owned or controlled by the State and this 
can be done by excluding, completely or 
partially, citizens from carrying on the 
said business. It appéars that the provi- 
sions oi law we have referred to earlier, 
place broadcasting squarely within the 
Bcope of Government operation. The ex- 
istence of a Government owned broad- 
casting system and the monopoly created 
by the law in favour of the Government 
as far as broadcasting is concerned, is 
saved by Art. 19 (6). Of course, the law 
allows the Government to give licences 
to private broadcasters, but the grant of 
this licence would depend on the nature 
or the purpose for which such broadcast- 
ing stations may be used. It -does not, 
therefore, appear that Art. 19 (1) (g) 
comes to the aid of the petitioner. The 
right to carry on the business of broad- 
casting can, therefore, be barred by legis- 
lation and jit is so barred . It is barred 
only to the extent that a licence is re- 
quired from the authorities, This discre- 
tion to grant a licence or not to grant a 
licence, has to be viewed in the circum- 
stances from the angle that if every per- 
son could have a broadcasting station an 
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could operate his own programmes, then 
chaos both in broadcasting and possibly 
in international communications would 
result. Therefore, it is not unnatural 
that licences are not generally granted 
for operating broadcasting stations com- 
mercially. 


20. If we were to test the reasoneble- 
ness of the restriction which prevents a 
person from having a broadcasting sta- 
tion except on the grant of a licence. we 
would on the same argument have tọ 
hold that the restriction is valid. The 
restriction is necessary to prevent cnaos 
in the field of broadcasting. There have 
to be controls to ensure that the existing 
stations utilise the wave bands at their 
disposal in an orderly manner witnout 
interference from other stations, The re- 
quirement of a licence is therefore rea- 
sonable. No special case has been made 
out by the petitioner why a licence should 
be granted to him rather than any one 
else, He only wants to operate a 100 Watt 
Broadcasting Station in the Medium V/ave 
Band. This is an extremely low-power- 
ed station with the strength of an elec~ 
tric bulb. No particular expertise exists 
as far as the ability to operate a broad- 
casting station is concerned. Nor does it 
appear that he is likely to meet any long- 
felt need of the public, So, it cannc: be 
held that the respondents have acted un- 
reasonably in refusing the licence, If the 
licence had been asked for in the “ama- 
teur band” which is specially desizned 
for operation of low-powered radio -sta- 
tions on an amateur basis, then the avpli- 
cation for licence would have to be view- 
ed in a different way. As the application 
seeks a licence for broadcasting on a 
wave-band that is full of high-powered 
stations, the application can. only be de- 
scribed as being intended to raise a :egal 
point rather than to be of any practical 
utility. We would, therefore, reject the 
petitioner’s contention regarding the 
breach of his fundamental rights under 
Art. 19 (1) (g) of the- Constitution. 


21. This brings us to the next point 
raised in the petition which is the lack of 
hearing. It has been submitted that the 
petitioner was bound to be heard before 
his application for licence was rejected. 
A large number of cases has been r=fer- 


‘red to us regarding the necessity for get- 


ting a hearing. It has been urged thaz the 
rules of natural justice require that the 
petitioner’s viewpoint should have been 
considered. It does not seem to us that 


the rules of natural justice are at all in- 
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fringed in this particular case. The refu- 
sal to grant a licence is based on a policy. 
No particular viewpoint can be urged 
by the petitioner to defeat that policy. 
The licence has been refused on the 
ground that it is against public order to 
grant the petitioner a licence, because if 
he is granted a licence, then every other 
individual must also be granted one which 
would create chaos. This point appears 
to be unanswerable and we are not able 
to see how a hearing or a chance to re- 
present his case can alter this circum~« 
stance, A hearing is only necessary when 
Something can be said, but if nothing can 
be said, it is quite unnecessary to go 
through an empty formality. We, there- 
fore, reject the contention that the rejec- 
tion of the licence is wrongful because 
it is contrary to natural justice, 


22. Much of what is stated in the peti- 
tion is concerned with the alleged stiffling 
of opposition to the Government. It has 
been contended that the opposition view- 
point is not allowed to be put forward on 
the Government-owned broadcasting sys- 
tem and, therefore, the rejection of the 
petitioner’s application is political in 
nature. We do not at all accept this con- 
tention. We are not aware of anyone hav- 
ing a broadcasting licence to operate pub- 
licly in this country, Be that person 
pro the Government in power or against 
the Government in power, no licence has 
in fact been granted to any one. So, we 
fail to understand how it can be said that 
the petitioners application has been re- 
jected on the ground that it is by a per- 
son in opposition to °the Government in 
power. Moreover, we cannot help notic- 
ing that during the period this Writ Peti- 
tion has been pending, there has been a 
change in the Government at the Centre 
and a further change, but yet the peti- 
tioner was not able to get a broadcasting 
licence. This makes us believe that the 
rejection of the application is not at all 
politically motivated, but is based on a 
policy of not permitting commercial 
broadcasting in this country. It may be 
that this policy may one day be altered 
or a licence may be granted to some suit- 
able person who can broadcast with ex- 
traordinary ability in the public field. It 
may be that the system prevailing in the 
United States of America, Japan or Aus- 
tralia and other countries noted earlier 
may also be introduced in this country, 
but till that is done, we fail to see how’ 
the petitioner can get the licence for a 
kind of a station he wants to setup. 
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. 23. We accordingly dismiss the- _peti- 
tion, but as it is a new type of a oo 
make no order as to costs, 


_ Petition dismissed. 


AIR 1982 DELHI 176 
SULTAN SINGH, J. 


Sushma Khanna, Petitioner v. Suresh 
Khanna, Respondent., 
Civil Revn. No: 33 of 1981, D/- 5-11- 


~ 1981.* 


(A) Hindu Marriage Act (25 of 1955), 
S, 24 — Determination of disposable in- 
come — Contribution to P. F, and L.LC. 
— Contribution to P. F.; if compulsory is 
deductible and premiums paid from before 
disputes started is also deductible. AIR 
1979 All 29 and (1974) 76 Punj LR 195, 
Dissented from. 


For determination of the amount of 
maintenance it should be determined 
what is the carry home salary of the per- 
son concerned so that a reasonable 
amount for payment may be determined. 
At the time of. determining the carry 
home salary the amounts of deduction or 
expenses incurred by the opposite spouse 
which are optional may also be taken into 
consideration. Further it must also be 
seen whether the optional expenses or 
deductions were made as a result of the 
litigation between the parties with a view 
to deprive. the applicant under S. 24 of 
the Act. The bona fides of the parties 
are taken into consideration. There can- 
not be any hard and fast rule that the 
provident fund and life insurance pre- 
mium should not be taken into considera- 
tion while determining the disposable in- 
come. The contribution to Provident fund 
may be optional or compulsory. Similar- 
ly if the amount of life insurance pre- 
mium was being paid prior to the dispute 
between the parties, payment of premium 
should be taken into consideration and 


deducted from the gross income to deter- 


mine the disposable income unless some 
mala fides are alleged. AIR 1979 All 29 


and (1974) 76 ae LR bass Dissented 
from. . (Para. 5) 

(B) Hindu Marriage Act (25 of 1955), 
S. 24 —. Disposable income — Mainten- 


ance to ‘parents — Is deductible expense 


tTo revise order passed by S. P. Singh, 
Choudhary, Addl. Dist. J; 
* 1-12- 1980. ar Mes 


Delhi, — | Df f 
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.. Sushma: wi‘ Suresh . 


if. arn are unable: to maintain them-.. 


‘Act it appears. to the court 
the wife or the husband, as the case may 
.2e,. has no independent income sufficient 
tor her or his support and the necessary ` 
axpenses of the proceeding, it may,, on 
‘she application of the wife or the hus- - 
°°. 9and! ‘order the- respondent to pay to the .* 

pe oney! the. expenses. of;-the;-proceeding,: ; 


ALR. 
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selves, . (Para 6) 
Cases Referred : Chronological Paras 
AIR 1979 All 29 -- a ae 
AIR 1975 SC 83:..1975 Cri LJ 40- 5 


Ce 76 Pun.LR 195: ILR (1973) 2 Pon 
8 ; 
AIR 1971 Orissa. 95 9 
- C. M. Oberoi with Mrs. Avnish Ahia- 
wat, for Petitioner; V. K. Agnihotri, for 
Respondent, 

. ORDER:— This Civil Revision Petition 
under S. 115 of the Civil P. C. is directed 


. against the order of the Additional Dis-~ 


trict Judge, Delhi dated Ist Dec., 1980 
directing the respondent-husband to pay 
asum of Rs. 1,000 as litigation expenses 
to the petitioner-wife and Rs. 450 per 
month as maintenance ‘for her support 
with effect from 30th Sept., 1980, the date 
on which she made an application under 
S. 24 of the Hindu Marriage Act (herein- 
after referred to as ‘the Act’) in proceed- 
ings for dissolution of marriage by a de- . 
cree of divorce under S. 13 of the Act. 


2. Briefly stated the facts are that the 
marriage between the parties was solem- 
nised according to Hindu rites at Delhi 
on 27th Jan., 1979. They lived together 
at Madras. The respondent is employed 
in LT.C. Hotels. Previously he was posted 
at Hotel Chola, Madras but now he is 
posted at Jammu in Asia Hotel. 


S. 24 of the Act, alleges that she has been 
in possession of few share certificates 
of the value of Rs. 2,000 and that she has 
no other source of income. She has claim- 
ed Rs. 5,000 as litigation expenses _ and 
Rs, 2,000:per’' month as maintenance. The 
trial court has held that the petitioner- 
wife is not in a position to support herself 
and that her income from the share certi- 


ficates is Rs. 100 or Rs. 150 per annum 


and she has no other source of income. 


‘As regards the respondent-husband ` the 


trial court has concluded that his net- 


-monthly salary was Rs. 1137. The peti- 


tioner-wife feeling aggrieved has filed 
this revision. 


3. ‘Section 24 of the Act E as ` 
under: 


“Where in any proceeding under this 


The ` 
_ petitioner-wife in her application under 


that either — 
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and monthly during the proceeding such 


sum as, having regard to. the petitioner’s- 


own income and the income of the re- 


spondent, it may seem to the court to be 


reasonable.” l 
4. For determination of the amin 


‘payable first it has to be determined whe-. 


ther the applicant has any independent 
income sufficient for’ her support and to 
- meet the litigation expenses. If it is held 
that he or she has no independent income, 
an order may be passed providing for 
maintenance and litigation expenses, The 
maintenance and litigation expenses are 
~ not in the nature of-a permanent arrange- 
ment. It is only a temporary arrange- 
ment during the pendency of the proceed- 
ings under the Act. The amount on ac- 
count of maintenance and litigation ex- 
penses has to be determined after taking 
into consideration the source of income 
of the opposite party. S. 24 of the Act 
requires the court to give a direction for 
monthly allowance such sum as if con- 
siders to be reasonable. Thus the statute 
does not require the court to make any 
mathematical calculation to arrive at any 
definite proportion of income of the op- 
posite party for payment on account of 
maintenance or litigation expenses. The 
gross income of the opposite party has 
to be kept in mind for judging the stand- 
ard of living. From the gross income 
one has to deduct the necessary expenses. 
The expenses may be compulsory or op- 
tional. Similarly there are various types 
of deductions made from the salary of an 
officer, The deduction may also be com- 
pulsory or optional. Compulsory expenses 
and deduction are to be deducted from 
the gross income and out of the balance 
a reasonable amount should be fixed for 
payment of the maintenance and the liti- 


gation expenses. In other words, one has 


fo determine the disposable income of the 
opposite party. - 

5. In Smt. Preeti Archana Sharma v, 
Ravind Kumar Sharma, AIR 1979 All 29 
it has been. observed, “S. 24 uses the word 
‘support’? and does not use the words 
‘standard’ or ‘status’. It is clear tha; the 
court must keep in view that one cannot 
live like a Lord and the other like a maid 
nor can one live like a princess and other 
like a servant. There must be some 


balance. It cannot be that while one lives’ 


in penury the other lives in grand style.” 
It has been further obsérved that if a 
party has to pay insurance premium or 
provident fund-or income-tax, -those are 


necessary expenses which must. be. de-. 
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ducted from the gross-income to arrive 
at a net income. In Kashinath . Sahu v. 
Smt. Devi, AIR 1971 Orissa 295 it has 
been observed, “in determining the quan- 
tum of maintenance, the courts have to 
take into consideration several factors 
like the status of the family, the earnings 
and the commitments of the husband 
and what is required by the wife tc 
maintain herself”. It has been further 
observed by Orissa High Court, “the 
court should not give maintenance to the 
wife which would keep her in luxury and 
would make judicial separation profitable 
and also impede any future changes of . 
reconciliation”, -In Bhagwan v. 
Kamla Devi, AIR 1975 SC 83 which was 
a matter regarding maintenance of thé 
wife under S. 488 of the Cri. P. C., ‘the 
Supreme Court observed that the ‘court 
has to find out as to what is required by 
the wife to maintain a standard of living 
which is neither luxurious nor penuri- 
ous, but is modestly consistent with the 
status of the family. In Usha v. Sudhir 
Kumar, (1974) 76 Pun LR 195 it has been 
observed, “disposable income. is arrived 
at by deducting from the gross’ income 
only such items of expenses over which 
the respondent has no control of any kind 
such as direct taxes like income-tax etc.” 
It has been further observed that “in 
working out the disposable income, ne 
deduction should be made from the gross 
income in respect of running the house- ` 
hold of the respondent, paying house rent 
or electricity or water charges, paying 
the salaries of his domestic servants, pay- 
ment by him of life insurance premium 
or for voluntary savings such as pro- 
vident fund or purchase of National Sav- 
ings Certificates ete.” Thus Allahabad has 
taken a view that Provident Fund anā 
life insurance premium should þe 
deducted to determine the disposable in- 
come while Punjab & Haryana High 
Court has taken the view that life insur- 
ance premium or 
should not be-taken - into consideration . 
while calculating the disposable income. 
For determination of the amount of main- 
tenance it should be determined what is, l 
the carry home salary of the person con- ` 
cerned so that a reasonable amount for 
payment: may: be determined, At the time 
of determining the 
the amounts of deduction or expenses in- 
curred by the opposite spouse which aré. 
optional may also be taken into- consid- 
eration. Further it: must also be seen 


whether the optional expenses or deduc- 
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tions were ade as a result of the litiga~ 
tion between the parties with a view to 
deprive the applicant under S. 24 of the 
Act. The. bona fides of the parties are 
taken into consideration. There cannot be 
any hard and fast rule that -the Provi- 
dent Fund and life insurance prémium 
should not be taken into consideration 
while determining the disposable income. 
The contribution to Provident Fund may 
>ibe optional or compulsory. Similarly if 


_.|the amount of life insurance premium 


{was being paid prior to the disputes be-~ 
tween the parties, payment of premium 


_ .. should be taken into consideration. and 


deducted from the gross income to deter- 
mine the disposable income unless some 
mala ‘fides. are alleged, 


6. Learned counsel for the petitioner 
submits- that according to the report and 
accounts for the year ending 31st March, 
.1980-. of I.T.C. Ltd. the gross remunera- 


_ tion paid or payable to the respondent- 


husband was Rs. 39,774.00. This fact is 
not denied by the respondent but he sub- 
mits that his carry home salary is only 
Rs. 1137. per month and that asum of 
Rs. 400 per month is deducted by his em~ 
ployer: on account of boarding charges. 
- The parties had filed affidavits in support 
of their respective contentions and both 
were cross-examined. It is stated that at 
. Madras the respondent-husband was get- 


'-. ting Rs. 600 per month as house rent 


. allowance and that he had not been get- 
‘ting .any such allowance at Jammu as 
. accommodation by his employer had been 
provided in the hotel itself on payment 
of Rs. 200 per month. The respondent in 
his affidavit. has | given the break up. of 
Rs. 39,774 mentióned in the I. T. C. Annual 
Report as under:— 
(a) Consolidated salary 
Personal allowance — 


Rent allowance, 
City allowance | 


Rs, 1600]- per month 

s. 65/- per month 
Rs, 400/- per month 
Rs, 150/- per month 


` “Total Rs, 2215/- 
-~ (b) Retirement benefit 
-at 34% of the con- 
. solidated salary. 
(c) Medical allowance Rs 175]- per es 


Rs, 175}. per month 


fe) Bonus Rs, 185]/- per month 


. This break up appears to be correct but 
the question is what amount the respon- 
: dent has been carrying home in fact 
every month. His case is that Rs. 318 -is 
- being deducted at source on account of 
income-tax and! Rs. 160. as Provident 
Fund. It has been submitted by the learn- 


(d) Leave. Travel allow- 
ance 
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ed counsel for the respondent ‘that Pro-.. 


- yident Fund contribution is compulsory 
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under S. 6 of the Employees’ Provident 
Funds Act, 1952. Thus- the ‘deductions on 
account of income-tax and provident fund 
are compulsory. The respondent also says 
that he has been paying life insurance 
premium at Rs. 720 per annum. This 
amount is also not optional. If payment 
of premium is not made policy may lapse. 
It is thus a necessary expenses. The 
amount of Rs. 400 per month deducted 
on account of boarding charges can be 
included: towards disposable income. Ac- 
cording to the pay slip and salary certifi- 
cate the net payable monthly salary is 
Rs.. 1137. Adding the sum of Rs. 400 on 


account of boarding charges the monthly -" 


disposable income would be Rs. 1537 
only. The respondent further states that 
he pays Rs. 350 per month as mainten- 
ance. to his parents. The trial court has 
not accepted his version. Learned coun- 
sel for the respondent however submits 
that the respondent is under an obliga- 
tion to maintain his parents under S. 125 
of the Cr. P. C. Whether any mainten- 
ance is paid or not to the parents is im- 
material, but he is under an obligation 
to maintain them if they are unable to 
maintain themselves. Considering the 
facts of this case the trial court has right- 
ly determined the monthly maintenance 
of Rs. 450 out of the disposable income of 
Rs, 1,537. There is no ground to increase 
the monthly maintenance, 


7. AS regards litigation expenses, a 
sum of Rs. 1,000 was awarded by the 
trial court. Learned counsel for the peti- 
tioner submits. that the wife has to 
examine witnesses from Madras as prior 
to transfer both were living there and 
that to disprove various allegations she 
is required to produce witnesses from 
Madras. It is true that witnesses from. 
Madras may be necessary but out of the 
disposable income Rs. 1,537 a sum of 
Rs. 1,000 as litigation expenses is reason- 
able. The respondent with the said 
amount of disposable income cannot be 
directed to pay more than Rs. 1,000. The 
respondent states that he does not physi- 
cally get any portion of 34% of the con- 
solidated salary on account of retirement 
benefit, Rs. 175 on account of monthly 
medical allowance, any amount of leave 
travelling allowance or the bonus. His 
case is that the yearly gross remunera- 
tion may be Rs. 39,774 incurred by his 
employers on him as shown in the Annual 
Report for the year ending 3ist. March, 
1980 ‘but he is getting Rs. 1137 only as 
his net monthly salary. ~ besides- accom- 
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modation for ‘residence and boarding in 
the hotel. 


8. There is no ground to inter<eré 
with the impugned order under S. 115 of 
the Civil P. C. The revision petition is 
dismissed, No order as to costs. 


Petition dismiszed. 
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Sheel Chandra, Petitioner v. Central 
Bank of India and others, Responder-ts. 


Suit No. 343-A of 1970, D/- 1-10-1931. 


Civil P. C. (5 of 1908), 0. 6, R. 17 — 
Application for amendment seeking to 
convert proceeding under Arbitration Act 
fer reference of dispute to arbitration in- 
. to regular suit — Amendment cannot be 
allowed. (Arbitration Act (1940), S. 20). 


Held, apart from the fact that the pro- 
ceedings under the Arbitration Act could 
not be basically treated as a suit, tnreir 
‘scope and purport was essentially dif- 
ferent. Thereby the Court was not being 
required to adjudicate upon the disputes 
between the parties or grant any relief 
in that direction. All that was sought 
was that those disputes be referred to 
arbitration for their determination on 
merits by the Arbitrator. The framework 
of these proceedings was altogether dif- 
ferent. To convert that into a suit by way 
of amendment will amount to substitu- 
tion of a different proceeding and action. 
The amendment if allowed may also pre- 
judice the respondent as any suit brought 


may be hit by law of limitation. The 
application for amendment must, there- 
fore, be rejected. (Paras 15, 17) 
Cases Referred: Chronological Paras 
AIR 1969 SC 1267 7 
AIR 1966 SC 259 12 
ATR 1964 SC 444 14 
AIR 1964 All 477: 1964 All LI 15 13 
AIR 1957 SC 363 15 
AIR 1947 Sind 147 13 
AIR 1933 PC 63: 1933 All LJ 175 14 
AIR 1933 Pesh 18 12 
AIR 1914 Sind 122 j 12 

S. L. Bhatia, for Petitioner O. C. 


Mathur, S. R. Bhagat and Praveen Anend, 
for Respondents. 

ORDER:— Sheel Chandra petitioner 
' moved an application under Ss. 33, 8 and 
20 of the Arbitration Act in the year 1970 
against the Central Bank of India. There- 
by he sought that his claim for the re- 
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covery of gratuity ‘amount of Rs. 52,524 
be referred to Arbitration under the 
arbitration clause contained in the agree- 
ment dt. 19th Sept. 1950. This applica- 
tion was opposed by the respondent bank 
and it was denied that the gratuity rules 
were applicable to the petitioner or that 
the agreement dt. 19th Sept., 1950 entitl- 
ed him to seek reference to arbitration. 


2, This application however was allow- 
ed by Sultan Singh, J. on 24th Oct., 1978. 
Each of the parties was directed to ap- 
point its arbitrator within one month of 
the order. i 

3. The respondent feeling aggrieved 
moved an appeal. As the same came up 
for hearing before the Division Bench. 
the petitioner filed an application under 
O. 6, R. 17 of the Civil P. C. seeking 
amendment of the main petition unde- 
Ss. 33, 8 and 20 of the Arbitration Act. 
Thereby that main petition was sought to 
be converted into a regular suit for the 
recovery of Rs. 52,524. The learned Divi- — 
Sion Bench therefore remitted that appli- 
cation back to the trial Judge for its 
consideration on merits and in eee 
with law. 


4. It is as such that the E 
under O. 6, R. 17 of the Civil P. C. has 
come up for hearing. 


5. A perusal of the provisions con- 

tained in O. 6, R. 17 shows that the Court 
may at any stage of the proceedings 
allow either party to alter or amend his 
pleadings in such manner and on. such 
terms as may be just and all such 
amendment shall be made as may be 
necessary for purposes of determining 
the real questions in controversy, be- 
tween the parties. R. 1 of O. 6 earlier 
defines ‘pleadings’ as to mean plaint or 
written statement. 
-6. The question that arises for deter- 
mination in the present case is whether 
the main petition moved under Ss. 33, 8 
and 20 of the Arbitration Act can be treat- 
ed as a plaint and those proceedings 
which essentially were in the nature of 
seeking reference to arbitration can bé 
allowed to be converted into a oe 
suit, 


7. The sum and substances of the case 
of the petitioner is that under S. 141 of 
the Civil P. C. the procedure provided in 
this Code in regard to suits has to be fol- 
lowed as far as it can be made applicabie 
in all proceedings in any court of civil 
jurisdiction. In the circumstances, O. 6. 
R. 17 can as such be applicable to any 
petition moved before the Civil Court 
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and the amendment. obtained. The law of 
amendment in this regard, it is next point- 
ed out has received much liberal inter- 
pretation and the: power to grant amend- 
ment of pleadings should always be exer- 
cised in the ends of justice and not de- 
feated by any narrow or technical limita- 
tions. Rules of procedure are intended to 
be a hand-made to the administration of 
justice. A party cannot be refused just 
relief merely because of some mistake, 
negligence, inadvertence or even infrac- 
tion of the rules of procedure. The Court 
always gives leave to amend the pleading 
`of a party, unless it is satisfied that the 
party applying was acting mala fide, ‘or 
that by his blunder, he had caused injury 
to his opponent which may not’ be com- 
pensated for by an order of costs. How- 
ever negligent or careless may have 
.been the first omission, and,- however, 
late the proposed amendment, the amend- 
ment may be allowed if it can be made 
without injustice:to the other side. In 
support reliance has been placed upon 
the Supreme Court decision in the case 
of Jai Jai Ram Manohar Lal v. National 
. Building ‘Material; Supply, AIR 1969 SC 
1267.. 

8. - The. circumstances of the present 
ase it-is next pointed out amply bring 
out that the petitioner had been pursuing 
his petition under the Arbitration Act 
with all the diligence and good faith, 
and the single Judge of this Court too 
found force in Scheme when reference 
was directed to arbitration. No mala fides 
were thus involved on his part. 


9. It has been brought out that a peti- 
tion under S. 20 of the Arbitration Act 
' is registered as a suit under sub-sec. (2). 
The petition itself is next required to 
contain almost the entire particulars 
enjoined for a plaint. The nature of the 
disputes has to be elaborated and so also 
that the other party is recalcitrant. It 
ts only with regard to the relief that the 
_ petition under the Arbitration Act and 
a plaint reference of disputes to arbitra- 
tion is made in order to get them adjudi- 
cated, in the latter the Court -itself is 
required to adjudicate upon them (sic). 
Since the respondent is contesting the 
reference of these disputes to a private 
tribunal, all that.the petitioner seeks by 
. way of amendment is that the disputes 
may be determined by the Court itself. 
10. This ee under O. 6, R. 17 
of the C.P.C. vigourously contested 
from the side of the respondent. It is 
pleaded that a petition under the Arbi- 
tration Act cannot by . any 
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treated as. a plaint in a suit, and recourse 
by way of amendment should not be per- 


. mitted when it involves supersession of 


one legal proceeding and substitution by ` 
altogether a different proceeding. Amend~ 
ment it is urged has to be -within the 
frame work and basic of change (sic) -in 
its inherent character and nature. Total- 
ly separate exercise of jurisdictions with 
change of causes of action and different 
reliefs it is pleaded is not permissible. 

11. The mere fact that, a petition 
under the Arbitration Act is treated for 
administrative and procedural purposes 
as a suit it is contended cannot convert 
the same as a plaint in a suit itself. A 
suit is essentially initiated by -presenta- 
tion of a plaint and the court is required 
to adjudicate upon the matters in con- 
troversy between the parties. The pur- 
pose of a petition under the Arbitration `` 
Act however is altogether different inas- 
much as the court is simply asked to refer 
the controversies to Arbitrators, and it is 
then left over to them to adjudicate upon 
the merits. 

12. I have given my utmost considera- 
tion to the entire matter, So far as the 
treatment of an application under S. 20 
of the Arbitration Act as a suit, sub-s. (2) 
thereof itself provides numbering of such 
applications and their registration as suits. 
However as observed by the Calcutta 
High Court in the case of S. P. Consoli- 
dated Engineering Co. v. Union of India 
(AIR 1966 Cal 259 at p. 260) the wording 
of S. 20 (2) that: “application shall be 
numbered and registered as a suit” does 
suggest that it is not a suit in the fullest 
sense of the term. In Bhima Ram v. 
Bhagat Thakardas, AIR 1933 Pesh 18 it 
was noted that though such application 
has to be numbered and registered as a 
suit, it is not a suit for all purposes. In 
Serumal Nihalchand v. Mulomal Rahu- 
mal, AIK 1914 Sind 122 it was held that 
the mere process of numbering and re- 
gistering an application for seeking re- 
ference to arbitration as a suit could not 
convert the same into a “suit.” 


13. In Ramchand and Sons v. Gover- 
nor-General in Council, AIR 1947 Sind 
147 and in Union of India v. Gorakh 
Mohan Das, AIR 1964 All 477 
the. courts held that no notice under S. 80 
of the Civil P. C. was required to be 
served where proceedings. were commenc~ 
ed on a moving. of applications under 
S. 8 or 20 of the Arbitration Act. 

14. The Judicial Committee .in the 
case of Hansraj Gupta v. Dehra Dun 
Tramway Co., -AIR 
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1933 PC 63 observed that the- word ‘suit’ 
ordinarily means, and apart from some 
context must be taken to mean, a civil 
proceeding instituted by the presentat.cn 
of a plaint, But a claim against a com- 
pany in liquidation not made by a pro- 
ceeding instituted by the presentation of 
a plaint cannot be considered to be .a 
‘suit instituted’ within the meaning of 
- S. 3 of the Limitation Act. The Supreme 
Court has in the case of Bhagat Sirgh 
v, State of Rajasthan, AIR 1964 SC 2444 
held that a proceeding which does nof 
commence with a plaint or petition m 
the nature of a plaint or where the cleim 
-is not in respect of a dispute ordinarily 
triable in a civil court would prima facie 
not be regarded as falling within S. 86 
of the Civil P. C. Proceedings under zhe 
Industrial Disputes Act for adjudicat.cn 
of industrial disputes between the rul2rs 
of former Indian States and his empio- 
yees (sic) of S. 86 read with S. 87-B of 
the Civil P. C. 


15. Now in the present case apart 
from the fact that the proceedings under 
the Arbitration Act could not be besi- 
cally treated as a suit, their scope end 


purport was essentially different. Thereby 


the Court was not being required to ad- 
judicate upon the disputes between the 
parties or grant any relief in that dirsc- 
tion. All that was sought was that those 
disputes be referred to arbitration ‘or 
their determination on merits by ihe 
Arbitrator. The framework of these pro- 
ceedings was altogether different. To con- 
vert that into a suit by way of amerd- 
ment will amount to substitution of a 
different proceeding and action. Tiis 
amendment if allowed may prejudice the 
respondent as any suit brought at this 
stage may be hit by law of limitation. In 
case the petitioner feels that he is enti]- 
ed to deduction of the period spent in 
pursuing in géod faith the petition under 
Arbitration Act, he can as well to do so 
by an independent action or suit. As chb- 
served by the Supreme Court in Pir 
gonda Hongonda Patil v Kalgonda Shid- 
gonda Patil, AIR 1957 SC 363 the amerd- 
ment must be refused where a fresh 
claim sought to be incorporated by way 
of amendment is found to have. become 
barred by limitation. To allow such 
amendment would be to cause the defen- 
dant an injury which cannot be compen- 
sated in costs, by depriving him of a good 
defence to the claim. 


16. Furthermore the amendment sought 


in the present case would alter the basie. 


character of the pending proceedings, 
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and a relief entirely different from the 
one claimed earlier will be sought. 


17. Considering all these circumstan- 
ces I am constrained to reject the appli- 
cation under O, 6, R. 17 of the Civil P. C. 
Looking at the circumstances no order as 
to costs 

Application dismissed, 
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AVADH BEHARI ROHATGI AND 
Mrs. LEILA SETH, JJ. . . 

Om Parkash (died) represented through 
Ratish Kumar Aggarwal and others, Ap- 
pellants v. Union of India and others, Re- 
spondents i 

L. P. A. No. 106 of 1971, D/- 4-1-1982 * 

(A) Administration of Evacuee Pro- 
perty Act (31 of 1956), Ss. 11, 10 (2) (0) 
— Waki property — Mutawallis and some 
beneficiaries migrating to Pakistan — 
Custodian has no right to sell such pro- 
perty. 

The Custodian has no right to sell a 
wakf property where mutawallis and 
some of the beneficiaries have migrated 
to Pakistan and have been declared eva- 
cu€es. Where the mutawalli is an evacuee, 
the property forming the subject-matter 
of the Wakf vests in the Custodian, no 
doubt. But it is subject: to an important 
qualification, namely, that the vesting is 
“subject to the rights of the beneficiaries 
under the Wakf, if any, who are not eva- 
cuces.” In view of S. 11 (2) (b) all that 
vests in the Custodian will be the rights 
and interests of such of the beneficiaries 
as are evacuees. Of such beneficiaries as 
are non-evacuees their rights and inter- 
est do not vest in the Custodian. 

(Paras 8, 12) 

When the interest of the evacuee and 
non-evacuees in the wakf property was . 
never separated,-the whole of the pro- 
perty could not be sold even under S. 10 
(2) (0), more so when wakf is both for 
the benefit of settlor’s family, children 
and descendant and for charity. ILR 
(1971) 1 Delhi 780, Affirmed 

(Paras 9, 10, 11) 

(B) Letters Patent (Delhi), Cl. 10 — Ap- 
peal against order of single Judge in writ 
petition — Death of one of appellants 
during pendency of appeal on 12-8-1978 





*Arising out of judgments passed by S. N. 


Shankar, J., reported in ILR (1971) 1 
Delhi 780. 
BZ/BZ/A508/82/SSG 
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. was sold to the appellants. 
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— Application to bring his L, Rs. on re- 
cord made on 4-8-1980 — Appeal did not 
abate — O. 22, C.P.C did not in terms 
apply to writ proceedings — Delay in fil- 
ing application ‘explained — Application 
must be allowed, . ((i) Constitution of 
India, Art. 226 — (ii) Civil P. C. (1908), 


O. 22, R 3). (Para 13) 
Cases Referred: Chronological Paras 
AIR .1978 Him Pra 63 13 
AIR 1978 Raj 184 | 13 
(1967) 69 Pun LR (D) 19 \ 13 


S. L. Bhatia, Sr. Advocate with P. N, 
Sethi, for Petitioner; Bishambar. Dayal, 
Sr. Advocate, for Respondents 1 to 7. 


_AVADE BEHARI ROHATGI, J :—- This 
is a Letters Patent Appeal from the order 
_of a learned single Judge dated March 
30, 1971. 


' 2. The single question that arises for 
decision in this appeal is whether a pro- 
perty forming. the subject-matter of 
Wakf-ul-Aulad can be sold by the Custo- 
dian of Evacuee Property. The property 
in question in this case is called “J amaji- 
ka-pech.” It is ‘situated at Aligarh. It is 
‘a Dal Mill. This property was purchased 
in 1908 by one Shri Ram and two other 
persons Mohammad Ahmad and Savaid 
Hussain (hereafter referred to as “the 
Muslim owners”. Shri Ram had : share 
in the said property. The Muslim owners 
had the other half. Shri Ram died leaving 
behind a son Balram. On January 6, 1925, 
the property was partitioned between 
Balram and the Muslim owners. After 
partition, the Muslim owners created a 
- Wakf-ul-Aulad in respect of the portion 
of the property that fell to their share. 
A deed of Wakf dated May 6, 1925, was 
executed. It was registered on May 7, 
1925. The founders appointed mutawallis 
in the Wakfnama. Under the deed there 
are a number of beneficiaries who are 
‘entitled to receive income from the Wakf 
property 
. 3. On the partition of the country in 
1947, the mutawallis migrated to Pakis- 
tan. They become evacuees, The Wakf 
property under ‘Section 11 of the Admin~ 
istration of Evacuee Property Act, 1950 
(‘the Act’) vested in the Custodian. With 
the consent of ' the Deputy Custodian 
General, U. P., Lucknow, this property 
A sale deed 
dated Feb. 8, 1960, was executed by the 
Custodian in ‘their favour for a total con~- 
_ sideration of R. 57,004.80 Paise. 

4. After the-sale, it was brought to 
the notice of the authorities under the 
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Act that the property had wrongly been 
sold. The Deputy Custodian General, by 
order dated, December 6, 1961, set aside 
the sale, He ordered refund of the pur- 
chase price. From his order the appel- 
lants, who are the purchasers of the pro- 
perty, brought a writ petition in this 
Court. The learned single Judge upheld 
the order'of the Deputy Custodian Gen- 
eral setting aside the sale. His decision — 
is reported as Om Parkash v. Union of 
India, ILR (1971) 1 Delhi 780. From his 
order the purchasers have brought this 
appea. under Cl. 10 of Letters Patent. 

5. There is a special provision with 
respect to trust properties in the Act, 
This is Section 11, This reads: 


“11. (1) Where any evacuee property 

which has vested in the Custodian is pro- 
perty in trust for a public purpose of a 
religicus or charitable nature, it shall be 
lawful for the Central Government, not- 
withstanding anything contained in the 
instrument of trust or any law for the 
time being in force, to appoint, by gen- 
eral or special order, new trustees in 
place of the evacuee trustees and the 
property shall remain vested in the Cus- 
fodian only until such time as the new 
trustees are so appointed; and pending 
the appointment of such new trustees 
the trust property and the income there- 
of shall be applied by the Custodian. for 
fulfilling, as far as possible, the purpose 
of the trust. 


(2) In respect of 
aulad.— 


(a) Where the mutawalli is an evacuee, 
the property forming the subject-matter 
of the wakf shall vest in the Custodian 
subject to the rights of the beneficiaries 
under the wakf, if any, who are not 
evacuees; 


(b) Where not all the beneficiaries are 
evacuees, the rights and interests of such 
of the beneficiaries as are evacuees shall 
alone vest in the Custodian.” 

6. The real question, for decision is 
whether the Custodian had the power 
to sell the property which was the sub- 
ject-matter of Wakf. In the present case 
the mutawallis and most of the benefi- 
ciaries have migrated to Pakistan. Mr.. 
S. L. Bhatia, on behalf of the appellants 
purchasers, relies heavily on sub-section 
(2) (a) of Section 11 of the Act. He says 
that where a Mutawalli is an evacuee, 
the entire property forming the subject- 
matter of the Wakf vests in the Custodian. 
He then says that Section 10 of the Ac? 
confers power of-sale on the Custodian, 


any Wakf-alal- 
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Under clause (0) of sub-section (2) of Sec- 
tion 10, the Custodian is given the power 
to “transfer in any manner whatsoevar 
any evacuee property, notwithstanding 
anything to the contrary contained in amy 
law or agreement relating thereto”. Mr. 
Bhatia submits that the power of tne 
Custodian to transfer an evacuee pro- 
perty which has vested in him by reasan 
of Section 11 (2) (a) of the Act is clearly 
given by the Act and it was in exercise 
of this power that the sale was made to 
the appellants. He relies on | Section 4 
which says that the provisions of the 
Act shall override any other law or 
agreement. > 


7. Mr. Bhatia says that except three 
beneficiaries, all others have migrated to 
Pakistan and these three beneficiari=s 
had given their consent fo the sale in 
favour of the purchasers. The three b2- 
neficiaries are Tufail Ahmad, Zahida 
Begam (respondents § and 7) and an in- 
stitution known as Darul Ulam Madraza 
at Deoband. As regards Tufail Ahmad and 
Zahida Begam there are letters on recozd 
written by them asking the Custodian to 
sell the property to the present pur- 
chasers for the agreed sum of Rs. 57,004- 
80 paise. Counsel says that after this con- 
sent these two beneficiaries have no right 
to object to the sale. As regards Darul 
Ulam, an opportunity was given to the 
institution to purchase the property. In 
fact, they made an offer but subsequeni- 
ly they withdrew it. This, according ^o 
counsel, shows that Darul Ulam had ro 
objection to the sale of the property to 
the purchasers because Darul Ulam itself 
was unable to purchase it. 


8. The decision of this appeal depends 
upon an interpretation of Section 11 of 
the Act. Has the Custodian any right to 
sell a property where mutawaliis and 
some of the beneficiaries have migrated 
to Pakistan and have-been declared evs- 
cuees? It appears to us that on an inter- 
- pretation of Section 11, he has no sucà 
power. Where the mutawalli is an eva 
uee, the property forming the subject- 
matter of the Wakf vests in the Custodiar., 
no doubt. But it is subject to an import- 
ant qualification, namely, that the vest- 
ing is “subject to the rights of the bene- 
ficiaries under the Wakf, if any; who ar? 
not evacuees.”. Cl. (b) of. sub-sec. (2) af 
iS. 11 makes it abundantly clear that alll 
that vests in the Custodian will be the 
rights and interests of such of the bene- 
ficiaries as are evacuees, Of such bene- 


fic aries aS are non-evacuees their re rts: 


and interest do not vest in the Custodian. 
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On a plain reading of Section 11 this ap- 
pears to us the law. . 


9. Suppose, thé Custodian has the 
power to transfer the property as given 
in S. 10 (2) (o). But he can transfer only 
the interest of the evacuee, Here the 
interest of the evacuees and non-évacu- 
ees in the Wakf property was never se- 
parated. The whole of the property, 
therefore, could not be sold. The ques- 
tion, whether the two beneficiaries, ` 
Tufail Ahmad and Zahida Begam, could 
give their consent where the Wakf Deed 
itself makes the property inalienable, was 
debated before us. It was said that-these 
two beneficiaries had no right to give 
consent to the sale because their descen- 
dants get interest after their death. .The 
Wakf is both for the benefit of settlor’s 
family, children and descendants and for 
charity. A whole line of settlors descen- 
dants benefit from the Waktf. 


10. Assuming that the non-evacuee 
beneficiaries had given their consent, the 
question remains whether such consent 
will make that valid which is a nullity 
in law. The Custodian is a creature of the 
statute. He cannot do that which the Act 
has not authorised him to do, whether 
with or without consent. The legislature 
has not empowered him to destroy trusts 
and wakfs, It is inconceivable that the 
legislature took the path of extinction. 


11. A Wakf extinguishes the right of 
the Wakif or dedicator and transfers 
ownership to God. All rights of property 
vest in the Almighty. The mutawalli is 
the manager of the wakf. If the muta- 
walli migrates to Pakistan the right of 
management vests in the Custodian. ‘The 
mutawalli is not the owner of the pro- 
perty. Therefore, what vests in the Cus- 
todian is not ownership but the right of 
management and the rights and interest 
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of such beneficiaries as are evacuee. No- 


thing more.. The wakf shall continue till 
the crack of doom, The object of the 
settlor was to create a family settlement 
in perpetuity. The income of the wakf 
property is to be applied for the benefit 
of the settlor’s descendants from genera- 
tion to generation. There is trust in 
favour of the charity also as Darul Ulam, 
a religious and charitable institution, is 
one of the beneficiaries. Now charity. 
never dies. So it can safely be concluded 
that the legislature never contemplated 
sale of the wakf property. For such a sale 
will mean the extinction of primary ob- 
ject of the wakf which is the aggrandise- 
ment of the family. 
i 
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12, Then there is the charity. Darul 
Ulam is a beneficiary- under the wakf. 
Now it cannot be said that Darul Ulam 
‘gave their consent to the sale. It is trué 
that they made an offer to purchase the 
property and later on withdrew that 
offer. That does not mean that they con- 
sented to the sale. In our opinion, the 
Deputy Custodian General and the learn- 
ed .Judge were right in taking the view 
that the Custodian had no power to sell 
the ` property. 


13. One other point remains to be 
noticed. During the pendency of this ap- 
peal, one of the appellants Shri Om Par- 
kash, died on August 12, 1978. An appli- 
cation to bring his legal representatives 
was madè on August 4, 1980. Mr. Bisham- 
bar Dayal, on behalf of respondents 4 to 
7, says that the appeal has abated. In 
our opinion, the appeal does not abate, 
The reason is that the provisions of O. 22 
of the Civil P. C. in terms do not apply. 
This has been made clear by the recent 
amendment of S. 141, Civil P. C. which 
says that the provisions of the Civil P. C. 
do not strictly apply to the proceedings 


“junder Art. 226 of the Constitution of 


India. Numerous authorities have taken 
this view that O. 22 and the technical 
provisions of the Limitation Act do not 
apply to writ proceedings: See Hemraj 
v. Income-tax Recovery Officer, Jodhpur, 
" AIR 1978 Raj 184, K. L. Bhasali v. The 
Chief’ Controller, of Imports & Exports, 
(1967) 69 Pun LR (D) 19 and Hans Raj 
Sood v. State of Himachal Pradesh, AIR 
1978 Him Pra 63. In our opinion there is 
sufficient explanation of delay on the 
_ record. The affidavits made by the son of 
the deceased and his brother explain the 
delay of these two years or so which has 
taken place in bringing the legal repre- 
sentatives on record. We, therefore, allow 
the application for bringing the legal Te- 
presentatives on record. We hold that the 
.jappeal does not, abate. 


14.. On the merits of the appeal, we 
are of the opinion that the learned single 
Judge was right in the conclusion he 
arrived at. 


15. For these reasons, the appeal is 
dismissed. But in the circumstances of 
the case, WE make no order as to costs, 


Appeal dismissed. 
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Oil & N atural Gas Commission, Dehra- 
dun, U. P., Appellant v. M/s. Forasol, Re- 
spondents. 


Ex. F.A.0. (OS) No. 5 of 1977, Dj- 
21-12-1979. 


.(A) Arbitration Act (10 of 1940), S..13 
— Contract to pay in for eign currency — 
Rate of exchange prescribed in agreement 
— Award stating adjustment of amount 
paid earlier —- Rate of exchange would 
be the one prescribed in agreement and 
not one prevailing at the time of award. 

In the instant case ONGC had paid cer- 
tain amount towards income-tax on be-- 
half of FORASOL, There was an agree- 
ment specifically providing that the 
amount payable to FORASOL on account 
of fee, charges shall be computed in 
French Francs and ONGC shall pay 80% in ` 
French Franes and remaining 20% in 
Indian Rupees using a fixed rate of ex- 
change which was F.F. 1033=Rs. 1000, 
adjust the payment 
made by ONGC towards  income-tax 
FORASOL claimed that the conversion 
rate should be that prevailed when the 
award was made. 

Held that claim of FORASOL is clear- 
ly an attempt to take advantage of its 
own default in not paying the income-tax 


at the time when it fell due. - As the 
award has made FORASOL liable for 
adjusting the amount against French 


Francs the same can in law only be done 
by applying the agreed fixed rate of ex- 
change i.e. FF 1033=Rs. 1000. To fix any 
other rate is both contrary to law and 
equity. (Para 12) 

(B) Arbitration Act (10 of 1940), S. 30 
— Court has no power to go beyond 
award, 

It is-not possible for the Court to go 
beyond the award moreover where there 
is agreed’ statement given by parties be- 
fore Umpire. (Para 13) 

(C) Arbitration Act (10 of 1940), S. 13 
— Award in terms of foreign currency 
-—— Rate of exchange — Should be. that 
prevailed on, the date of award and not 
that on the date and award, was made 
rule. i 

The rate of exchange for converting. 
foreign currency into Indian currency 
would be the rate which prevailed on the 
date of award and not on the date when 
award was made decree. Case law dis- 
cussed. (Para 23) 
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The position both under English .aw 
and Indian law. seems to be that an award 
does create rights. It is only in the man- 
ner of enforceability that is somewhat 
different. Powers of the court to remit, 
set aside the award are the same urder 
both Indian and English Arbitration Acts. 
Therefore, there is no sufficient dist.nc- 
tion as to the vitality and enforceability 
of award under the Indian and English 
Law, so as not to follow consistently 
accepted view in England that the zate 
of exchange for the purpose of con7er- 
sion of the amount awarded in foreign 
currency is the rate of exchange ruling 
at the date of award. (Para 22) 
Cases Referred: Chronological . Paras 
(1878) 2 WLR 887: (1978) 2 All ER 764, 

Services Europe Atlantique Sud (Seas) 

v. Stockholms Rederiaktiebolag Svea 


18 

1976. AC 443: (1975) 3 WLR 758: (1975) 
3 All ER 801, Miliangos v. George 
Frank (Textiles) Ltd. ` 16 


AIR 1974 All 37: 1973 All LJ 372 21 
1974 QB 292: (1973) 3 WLR 847: (1973) 
3 All ER 498, Jugoslavenska Oceanska 


v. Castle Investment Co, 1%, 20 
1971 All ER 774 20 
AIR 1970 SC 833 l 21 
(1906) ILR 33 Cal 881 21 


B. Dutta with Rishi Kesh and K. K. 
Manchanda, for Petitioner; P. R. Mridul 
with D. N. Gupta and S. P. Minocha. for 
Respondent. —~ 

SACHAR, J.:— This is an appeal 
against the order of the learned s:nglé 
Judge by which he held that the respon- 
dent is entitled to Rs. 11,10,780 as ckaim- 
ed by it in the execution petition and in- 
terest from the date of the execution 
petition till the payment @ 6%. The fur- 
ther direction given was that the appel- 
lant ONGC will satisfy the judgment 
debt by paying the French Francs, or if 
they prefer they can satisfy it by peying 
the equivalent sum in rupees, tha is 
equivalent at the time of the passirg of 
the decree because the rate of exchange 
will be the rate ruling at the date of 
the decree. 

2. The background of this litigation is 
that on 30-7-62 the Government of India 
called for Global Tenders for drilling for 


the exploration of oil in Jaisalmer desert _ 


in Rajasthan. The tender of the respon- 
dent was accepted by the Government of 
India. An agreement was entered into 
between the Government of India’ and 
the Company. In the ‘agreement between 
the parties clause ITX-3 -1 provided for 
cuereney of payment as follows:—. 
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"IX-3 1 
` The operational - fee, standby fee and 
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“equipment charges payable to FORASOL 


have been specified in French Francs. in 
Article IX 1-1-1 to IX 1-1-10 above. The 
amount payable to FORASOL on ac- 
count of aforesaid fees and charges shall 
be computed in French Francs. ONGC 
shall pay 80% of the aforesaid amount in 
French Franes and the remaining 20% 
in Indian rupees using a fixed conversion 
rate of F F 1-033=Rs. 1,000.” 


The agreement also contained an arbi- 
tration clause in case of dispute between 
the ‘parties. Disputes having been arisen 
the matter was referred to the arbitra- 
tion and the Umpire gave his award on 
Dec. 21, 1974. 


3. On May 7, 1975 the award of the 
Umpire was made rule of the court on 
an application made by the appellant, 
without any objection having been raised 
by the respondent. A decree was passed 
in terms of the award. 


4. On 8-10-1976 the respondent made 
an application for execution claiming 
that it was entitled to recover from 
ONGC under the award Rs. 11,10,780. 


The appellant disputed this claim but its 


objections were dismissed by the learned 
single Judge and that is why the ONGC 
has come up in appeal before us. It is 
‘common case that under the Umpire’s 
award FF 21,11,704-01 has been found due 
to FORASOL from ONGC. It is also not 
disputed that the appellant is entitled 
under the Umpire’s award to -adjust a 
sum of Rs. 10,19,380-39 (which ‘ONGC 
paid to the- Income-tax Authorities on 
account of income-tax due from FORA- 
SOL) against the French Frane payable 
by the appellant to the FORASOL. 


5. This amount of FF 21,11,704-01 due 
to respondent has been awarded as due 


on account of FF 898,'750-36 as- the 
balance of their outstanding fees and 
FF 12,88,185-35 on ‘account of interest 


up to 10-6-74. The appellant on the other | 
hand is entitled to claim an adjustment 
of Rs. 10,19,380-39 against French Francs, 
The controversy before the single Judge 
was—at what rate of exchange tha 
amount of Rs. 10,19,380-39 was to be con= 
verted into French Francs, The appellant 
wanted a rate for conversion as -provided 
in clause IX-3 1 of the agreement i. 
FF 1-033=Rs. 1,000. The learned Judge 
rejected this contention as according to 
him the rate for conversion for: this pur- 
pose had been directed by the Umpire, 
namely FF. 1000=Rs. 1517-86, Applying 
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this rate the' amount of Rs. 10,19,380-39 
would come to FF 6,70,349-68. This 
amount was reduced from FF 21,11,704-01 
leaving a balance of FF 14,41,354-33 as 
still due to the respondent, The learned 
Judge. also took the view that the rate of 
€xchange for the purpose of converting 
this FF amount should be taken on the 
date when the award was made a rule of 
court i.e. May 7, 1975 (ie. FF 1=Rs, 1- 
938). He specifically rejected the appel- 
lant’s- contention that rate of exchange 
. to be applied should be either as per 
agreement i.e. FF 1033=Rs, 1000 or one 
prevailing on the date of award, on 21-12- 
‘1974 i.e. FF 1=Rs. 1-831, 


6.- The appellant being aggrieved has 
come up in appeal. The respondent has 
filed no cross-appeal or cross-objections. 


7. The first contention of Mr. Dutta 
was that rate of exchange for adjusting 
Rs. 10,19,380-39 against FF should have 
been. taken at the agreed rate of FF 
.1033=Rs. 1000. We find great force in it. 
The agreement specifically provides that 
the amount payable to FORASOL on ac- 
count of. fee, charges shall be computed 
in French Francs and ONGC shall pay 
80% in French Francs and remaining 20% 
lin Indian Rupees using a fixed rate of ex- 
change. Now according to Clause IX-3 I 
the currency of payment had to be speci- 
fied in French Franes, The amount pay- 
able was to be computed in French 
lFranes, 80% of the aforesaid amount was 
„to be paid in French Francs and the re- 
{maining 20% in Indian Rupees using a 
fixed conversion rate. To take an illustra- 
tion if I’ lakh French Francs were due to 
the respondent 80,000 FFs were to be 
paid to FORASOL, the rate of exchange 
was irrelevant, because as per agreement 
80% was.payable in French Francs. It 
was only with regard to the remaining 
20% that a fixed conversion rate was 
agreed to so that irrespective of the 
rate of exchange prevailing at the time 
when rupee payment was payable and 
irrespective of whether the gain is of the 
appellant or respondent in terms of rate 
of exchange, the fixed rate of conversion 
would be applied. But a situation has 
arisen where the :income-tax . paid by 
ONGC ‘has to be adjusted against French 
Francs payable to the FORASOL. some 
Yate of exchange has to be found out. 


‘The learned Judge has fixed the rate of 
exchange for this '‘income-tax payment 
a° FF 1000=Rs. 1517-80, because he 
thought that this was the rate directed 
by the award and the matter was thus not 
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open to argument. This inference Mr. 
Dutta seriously contends and urges that 
the Umpire had only fixed this conver- 
Sion rate for the purpose of payment of 
interest on account of the amount which 
though it became due had not been paid 
to the respondent. It is his contention 
that the Umpire did not fix any such con- 
version rate for the purpose of convert- 
ing the amount of income-tax for adjust- 
Ing against French Francs and the same 
has to be decided by the Court. A refer- 
ence to the award at page 133 shows that 
it is noted that there is no right to in- 
terest to either party except on French 
Francs. The Umpire has however, pro- 
vided that if the amount paid by ONGC 
to the credit of FORASOL in regard to 
income-tax and sevéral items of alow- 
ance are worked out and there is an 
amount payable in French Francs that 
would carry interest. But if the amount 
is in rupees then’no interest would be 
allowed. The award further at pages 145 
and 146 when dealing with the calcula- 
tion showing interest due to FORASOL 
notes the claim of FORASOL to be paid 
the enhanced rate of interest because of 
the devaluation and the subsequent cor- 
respondence on this subject. It is in this 
context that the Umpire therefore direct- 
ed at ‘page 157-C of the Award that from 
30-11-1966 the rupee portion should be 
converted at FF 1000=Rs. 1517-80. 


It is important to note that this rate of 
exchange was specifically being 
fixed only ‘for . the ' amount on 
account of interest that was payable to 
FORASOL. Mr. Dutta is therefore right 
in his contention that in so far as the 
learned Judge has held that the above 
rate of exchange was also fixed for con- 
verting the amount paid on account of 
income-tax, which is adjustable against 
French Francs, the Judge has fallen in 
error because it is apparent from the 
award that the said rate of exchange was 
fixed by the Umpire specifically only for 
the amount of interest. So far as the 
amount of income-tax paid by ONGC is. 
concerned the same was dealt with at 
page 146 of the award when a claim of 
the ONGC for a payment of Rs. 11,95,304 
paid by them on behalf of FORASOL 
to the income-tax department was dealt 
with. These payments had been made by 
the appellant as follows: 


14-9-1967 ` Rs. 1,25,304 
14-2-1968 Rs. 4,70,000 
23-3-1968 Rs. 6,00,000 ` 


Total: Rs, 11,95,304 `. 
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8. The award also notes in the first 
instance at pages 149 to 150 (which was 
later on substituted at page 157-B & C) 
that when the amount of Rs. 1,25,304 was 
paid by the appellant after adjusting the 
' rupee available to the account of respon- 
dent a balance of Rs. 74,402,07 was reed- 
ed for adjustment against French Francs, 


9. Similarly when a sum of Rupées 
4.70,000 was paid, after adjusting the 
amount of rupees standing to the credit 
of FORASOL, there was an . outstarding 
balance of Rs. 3,79,254-67 to be adjusted 
against the French Francs claims. 


10. Similarly when Rs. 6,00,000 was 
paid the rupee liability of the appellant 
was only Rs, 34,276-32 which meant that 
an amount of Rs. 5,65,723-68 had t be 
adjusted against the French Francs. It 
would thus be seen that after’ the three 
amounts of Rs. 50,284-33, Rs. 90,745-36, 
Rs. 34,276-32 for which rupee claim of 
FORASOL against ONGC was available 
were deducted from Rs. 11,95,304 dre to 
ONGC. Thus it left a balance of Rupees 
10,19,380 payable to ONGC which hed toa 
be adjusted against the French Francs 
due to FORASOL, It is relevant to note 
that while working this amount at page 
149 the Umpire itself had taken the ex- 
change rate of FF.1033=Rs. 1000. This is 
clear because while working the liability 
-in the first item at FF 77495-32 it was 
put as equivalent to Rs. 74,402-07 which 


amount was to be adjusted. Similarly the . 


FF liability of ONGC on 23-3-196& as 
against the third item of Rs. 6,023,000 
after finding that an amount of Rupees 
5,65,723-68 had to be adjusted agains: the 
French Francs, it was converted into 
FF 584392-56 as representing that ameunt. 
These calculations were indubitably done 
on the basis of rate of exchange of 1033 
FF per one thousand rupees. In the errata 
at page 157 B-C there is no contrarr di- 
rection that the rate of exchange is to be 
worked out as FF 1000 per Rs. 1517-80 as 
is contended for by the respondent. There 
was thus no warrant for holding that the 
Umpire had fixed the rate of interes: for 
the amount of income-tax paid on behalf 
of FORASOL. . 


_11. So what is the correct rate of ex- 
change to be applied for adjusting this 


amount of Rs. 10,19,380-39, against 
French Francs? 
12. Mr. Mridul the learned counsel 


for the respondent contends that the fix- 
- ed conversion rate in the agreement is 
only attracted when there is some rupee 
payment to be made, He also referrei us 
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to the Addendum No. 2 dated 13-7-1966 
at paras 2,7 which provides that in case 
FORASOL has to refund to ONGC an 
amount which cannot be adjusted or has 
not been adjusted against FORASOL’s 
invoices for the last 2 months of the five 


‘months period of this addendum, FORA- 


SOL shall refund the amount in cash 
in the same currency in which ONGC 
had paid it earlier, and also refers to a 
Similar addendum No. 3 dated 23-2-1967 
at para 2,5 which provides that FORA- 
SOL shall refund the same amount in 
cash in the same currency in which the 
ONGC had paid it earlier, The argument 
is that the obligation under the contract 
on FORASOL was to refund the amount 
in cash in the same currency in which 
the ONGC had paid it earlier and as 
Rs. 10,19,380-39 on account of income-tax 
was paid in rupees FORASOL had to re- 
fund the amount in the same currency, 
This argument is correct in so far that if 
FORASOL had any amount available in 
its rupee account, it had the right to get 
this amount adjusted out of rupee ac- 
count and not out of French Francs. But 
FORASOL did not have sufficient funds 
in its rupee account as has been found 
by the Umpire, and that is why he direct- 
ed the adjustment to be made against the 
French Francs. The only way in which 
adjustment can be made js by converting 
part of their French Francs into rupees 
So as to wipe out the outstanding liability 

of Rs.. 10,19,380-39, l 


Now as fixed conversion rate of FF 1033 
per Rs. 1000 is provided for converting 
the French Francs into rupees, It must 
logically follow that the same rate must 
be applied when FORASOL wants that 
more than 20% be paid in rupees, so that 
ig could discharge its liability on account 
of income-tax payment. It is no doubt 
true that the agreement provides for con- 
version rate for that 20% which was. to 
be paid by ONGC to the FORASOL but 
when now the things are being finalised 
and FORASOL needs rupees the appel- 
lan; can legitimately claim that Rupees 
10,19,3880-39 due to it and adjustable 
against French Francs should on any ra- 
tional basis be the conversion rate fixed in 
the agreement. It is agreed that FORA- 
SOL has no balance in its rupee account 
from which Rs. 10,19,380-39 can be ad- 
justed and the only manner of providing - 
the rupee account is for the respondent 
to make French Francs available. The 
Umpire has given no such decision about 
the conversion rate with regard to this 
amount. Once the liability. for payment of 
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income-tax has been found that of FORA- 
SOL it is. apparent that the same has to 
be discharged by the respondent, for that 
purpose it would have to convert -French 
Francs into rupee account. The claim of 


the respondent that the conversion rate. 


should be FF 1000 per Rs. 1517=80 is 
clearly an attempt to take advantage of 
its own default in ‘not paying the income- 
tax at the time when it fell due. As the 
award has made FORASOL liable for àd- 
justing this amount of Rs. 10,19,380-39 
against French Francs the same can in 
jlaw only be done by applying the agreed 
fixed. rate of exchange i. e. FF 1033=Rs, 
1000. To fix any other rate is both con- 
trary to law and equity. We would there- 
fore set aside the finding of the learned 
Judge that the rate of exchange to be ap- 
plied should be FF 1000=Rs. 1517-80. The 
order of ‘single Judge will be modified to 
this extent. 


tt 


13. The.next contention of Mr. Dutta 
was that in calculating the interest - no 
consideration has been given for the re- 
duction of the amount due from the ap- 
pellant by giving a deduction of Rupees 
10,19,380-39. The argument was that this 
Rs. 10,19,380-39, was to be adjusted out 
of the amount due to the respondent. 
Correspondingly the principal amount 
due to the respondent would have become 
less and interest should have been calcu- 
lated on that smaller amount. The diffi- 
culty in: the way of this argument how- 
“ever, is that as per the award at page 
157-C, both the parties worked out the 
liability of-French Francs on which the 
above interest was to be paid at 
FF 12,91,290-26 (the interest having been 
brought up to June 30, 19'74).. Mr. Dutta 
has sought to point out that error has 
arisen because .the! agreed statement had 
been given prior to correction and revi~ 
sion of this amount of Rs. 10,19,380-39 in 
the errata and no interest had been cal- 
culated for this amount. We are afraid 
it is not possible for the court to go be- 
yond the award. More so because this 
was an agreed statement. of interest given 
before the Umpire. We have, however, 
no doubt that if this was a genuine mis- 
take - -the respondent which is 
a’ well-known’ respectable and res- 
ponsible commercial party, it may on its 
own be persuaded by the appellant which 
_ is'a public corporation and has no in- 
Stance of private greed- in putting forth 
this mistake: to look into this aspect for 
_ the purpose of finalisation of the matter. 
We say nothing more on this ‘aspect, and 
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leave it to the good sense and gentle-~ 
manliness of the parties. 


14. The next aspect argued was as to 
the rate of exchange which should be 
applied for payment of the balance of 
French Francs to the respondent. We 
have not worked out whether in view of 
our finding that the rate for the conver- 
Sion of Rs. 10,19,380-39 is to be applied 
as FF 1033=Rs. 1000, any amount will 
still be- outstanding. But we are dealing 
with this aspect of law on the assumption - 
that some amount nevertheless may still 


be outstanding to the respondent. The 
learned Judge has applied the rate of 
exchange prevailing on the date the 


award was made a rule of the court and 
Gecree passed i.e. 7-5-1975. Mr. Dutta 
has tried to persuade us to hold that the 
fixed conversion rate given in the agree- 
ment should also be applicable to the 
French Frances payable by the appellant, 
We cannot agree. A reference to the 
clause shows that the fixed conversion 
rate was only for converting 20% of 
French Franes on account of fees and 
charges, That fixed rate.of exchange can- - 
not be invoked for payments which in 
term of contract had to be in French 
Francs. For that purpose different con= 
siderations apply.. 


15. We may note that no argument 
was raised before us that the award could 
not have been made in French Francs, 
Considering that the currency of pay- 
ment as mentioned in the agreement was 
French Francs, it would have been futile 
for Mr. Dutta to argue otherwise. 


16. At one time in England the view 
prevailed that an English Court could 
not order payment of debts or damages 
except in- English currency. But that rule 
has been finally abandoned since the de- 
cision in (1976 AC 443) Miliangos v. 
George Frank (Textiles) Ltd. where if 
was held that judgment can be given for 
a sum in foreign currency as noticed in 
(‘Private | and International Law’ 10th 
Edition by Cheshire & North’s page 713). 
Although a judgment may be given in 
foreign currency, and failing satisfaction 
by payment of the foreign currency, if 
the plaintiff seeks to enforce the judg- 
ment this will necessitate conversion ‘of 
judgment into sterling (Cheshire & 
North’s page 716 (8)). 

17. So far as arbitration awards are 
concerned even earlier to Miliangos 
Judgment in England it has been settled 
beyond controversy that Arbitrators 


have the jurisdiction to make their awards __ 


‘in a foreign currency where: that cur- 


1982 
rency was the currency of the contract. 


The agreement, in the present case also- 
provides that the currency of payment 5 


French Francs and therefore’ the Umpire 
rightly felt himself free to award tha 
amount in French Francs. The questior, 
however, is as to the conversion rata 
which should be applied for the purpos2 
of executing the said award. In-1974 QB 
292 Jugoslavenska Oceanska v. Castl2 
Investment Co., Lord Denning held thet 


an award which directed the payment ct 


amount in foreign currency could be erw- 
_ forced by the court by converting ths 
award into sterling at the rate of ex- 


change ruling at the date of the award, - 


and then obtaining leave to enforce the 
award: 


18. That an award expressed in fc 
reign currency was valid and that f 
should be converted into. that sum c 
sterling on the date of the award we 
reiterated in (1978) 2 WLR 887, Services 
Europe Atlantique Sud (Seas) v. Stock- 
holms Rederiaktiebolag Svea. 


19. The learned Judge, though pressed 
with this argument of adopting the rate 
of exchange on the date of award, did 
not accept this plea because according 
him the date when the court made -the 
award a rule of the court ie. 7-5-1975 ani 
passed a decree is when the award be- 
came enforceable. He distinguished the 
‘precedents under the English law as ac 
cording to him under Indian Law 
award is not enforceable, without beimz 
embodied in a decree, while under Eng- 
lish law, the award can be enforced zs 
a judgment under S. 26 of the Arbitre- 
ton Act. It is thus apparent that the 
reason why the learned Judge has gona 
against the settled principle laid dowa 
in English law for applying the rate cf 
exchange as at the date of award ani 
has applied the rate of exchange as on 
the date the award was made a rule c£ 
court, was on the understanding as ÈE 
the awards under the English law ars 
straightway enforceable as decrees and as 
if the awards are immune from  beinz 
looked into by the courts just as tha 
executing court in India cannot go be- 
hind a decree, With respect, we are of 
the view that that understanding of th2 
position of award under English Law i 
mot correct in law. 


20. Now S. 26 of the Arbitration Act 
1950 provides: 


“An award on an arbitration agreement. 


may,. by leave of the High Court or a 
Judge thereof, be enforced in the same 
manner as a judgment or order to the 
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same effect, and where. leave. is so given, 
judgment may be. entered in terms of 
the award.” -, 


Under 5. 26, therefore, inete are two dif- 
ferent steps which may be taken— First 
leave may be obtained _ to enforce the 
award in the same manner as a judgment 
and secondly and evidently where leave 
is so given judgment may be entered in 
terms of the award (vide 1974 QB 292 at 
306 (C), Jugoslavenska Oceanska v. Castle 
Invest.). It is important, however, to note 
that before an award may be enforced in 
the same manner as a judgment leave 
cf the High Court is necessary. Thus.an 
award under the English Law may be 
enforced either by resort to S. 26 or by 
bringing an action for enforcing the - 
award. It is apparent that if the latter 
course is adopted the award is not imme- 
diately enforceable. Even if resort is 
made to S. 26 the leave has to be obtain- 
ed from the High Court for enforcing 
the award. This leave is not automatic 
and mechanical. It has been held that 
there is power u/s. 26 to refuse leave 
and remit the award on certain circum- 
stances. Thus an award may be remitted’ 
(1) if it is bad on the face of it; (2) that 
there has been misconduct on the part 

of the arbitrator; (3) that there has been ` 
admitted mistake and the arbitrator ask- 
ed that the matter be remitted; (4) where 
additional evidence has been discovered 
after the making of the award or that 
award is uncertain on its face as-it.does 
not specify a particular amount due ‘with 
the result that it was not in a form cap- 
ble of being enforced in the same man- 
ner as in a judgment. (See 1971 All ER 
774 at p. 779). Also Halsbury’s Laws 
England, 4th Edition, Volume 2, para 617. 


21. There is by Ss. 22 and 123 of the 


- English Arbitration Act the same power 


to remit an award to the arbitrator and 
also for removal of the arbitrator as is 
to be found in the Indian Act. An appli- 
cation to remit or set aside an award can 
be made within 6 weeks after the award 
has been made and obtained by the par- 
ties (vide para 616, Halsbury’s Laws of 
England, supra). The court has also power 
to set aside the award if it has been im- 
properly procured or the Umpire has mis-. 
conducted himself (vide para 615 Hals- 
bury’s Laws of England supra). In an- 
swer to an application for leave to enforce 


an award the respondent may set up that - j 


the award is a nullity or bad on the face 
of it or that the arbitrator has miscon- 


‘ducted himself; he may in a proper case 


move to set aside the award and if necesa 
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raed to have the application to enforce 
the 
(Vide para 630 Halsbury’s Laws of 
England Supra) He may also plead that 
the court may give leave to enforce only 
upon terms. An interesting instance of 
that is to be given in Foot Note (2) in 
Para 630 of Halsbury (Supra) where 
claimants who throughout admitted that 
they. owed a certain sum on a cross-claim 
were awarded a larger sum which made 
no reference to'the cross claim. The claim- 
ants were given leave’ to enforce the 
whole award as a judgment on an under- 
taking to accept the ‘difference between 
the two sums in satisfaction of the award 
and the extinction of the cross-claim: 
Thus the award even under the English 
Law is not automatically enforceable as 
if it was a deeree. Leave has to be obtain- 
ed which may’ be refused. 

The award may be remitted and it is 
© only thereafter that it may be enforced 
. in the same manner as a judgment. No 
doubt in our Indian Law u/s. 17 when the 
court sees no cause to remit the award 
it shall proceed to pronounce the judg- 
ment according to the award and upon 
. the judgment so pronounced a decree 
_ shall follow. It may be that till the award 
- is made a rule of court it is not enforce- 
able, but it does not mean that the 
award which cannot be enforced is not a 
- valid award and the same does not-create 
any right in the property. The award 


does create rights in that property but ` 


_ those rights ‘cannot be enforced until the 
- award is made’ a decrée of the’ court. 
_It is one thing.to say that a right is not 
created, it is entirely different thing to 
say that the right created cannot be en- 
ferced without further steps.. (Vide AIR 
1970 SC 833 at p. 837) Satish Kumar v. 
Surinder Kumar. In that case the Sup- 
reme Court at page 836 referred with 
approval to the earlier observations given 
„in an unreported judgment of the Sup- 
reme Court, which had approved the ob- 
servation of Mukherjee, J. in ((1906) ILR 
$33 Cal 881 at p. 398) Bhajahari Saha v. 
Behary Lal, to the effect that, 


“in reality an award possesses all the 
elements of vitality even though it has 
not been formally enforced and it may 
be relied upon in a litigation between the 
parties relating to the same subject 
matter.” ; 


These observations were followed in a 
Division Bench judgment in (AIR 1974 
All 37) Kedar, Nath v. Ambika Prasad, 
where it was held that an award even 
| though it has 'not been made a rule of 
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the court is not a waste paper and can. 
be set up-as a defence to a suit. 


22. Thus the position both under the 
English law and Indian law seems to be 
that an award does create rights, It is only 
in‘ the manner of enforceability that is 
somewhat different, Powers of the court 
to remit, set aside the award are the 
same under both Indian and English Arbi- 
tration Acts.. We, therefore, do not think 
that there is any sufficient distinction as 
to the vitality and enforceability `of 
award under the Indian and English Law, 
So as not to follow consistently accepted 
view in England that the rate of ex- 
change for the purpose of conversion of 
the amount awarded in foreign currency 
is the rate of exchange ruling at the 
date of award. 


23. We would, therefore, set aside the 
direction of the learned single Judge that 
the rate of exchange for the purpose of 
converting into rupees for the execution 
purpose will be the rate prevailing on the 
date of decree i.e, FF 1=1-938. In our 
view the rate of exchange for converting 
the French Francs into Indian currency 
would be the rate which prevailed on the 


‘date of the award dated 21-12-1974 which 


was FF 1=1-831. We would, therefore, 
allow the appeal with the modification 
mentioned above. This would necessitate 
changes in details and working out, 
which will obviously be worked out by 
the executing court; Or as indicated by 
the learned Judge, he gathered that it is 
not desired to levy the execution but to 
have matters clarified. The parties may 
now sort out the matters in terms of the 
modifications made herein above by our 
judgment. 


24. We may make it clear and as ths 
learned Judge has already said that the 
decree cannot be executed in French 
Francs and for the purpose of execution 
it has to be converted into rupee. Apart 
from the general common law  prohibi-~ 
tion S. 8 of the Foreign Exchange Regu- 
lation Act also places restrictions on deal- 
ing with the foreign exchange and pre- 
vents any person from acquiring, pur- 
chasing, borrowing or otherwise transfer- 
ring or lending any foreign exchange ex= 
cept with the previous general or special 
permission of the Reserve Bank of India. 
The question of the assistance of thé 
courts in India in executing the decrea 
cannot obviously be asked for in terms of 
foreign exchange that is French Francs 
as it is prohibited by law. The couré 
help can only be invoked by getting tha 
decree in foreign currency and then gets 
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ting it converted. into Indian currency. 
In the present case award being in French 
Francs, before execution is done it wil 
have to be converted into Indian Rupees, 
in the manner indicated in the judgmen: 
above. 


25. As a result of the above the appeal 
is allowed as indicated above with costs. 


Appeal allowed. 
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:1981 Lab. I. C. 617 
S. B. WAD, J. 
R. S. Bhagat, Petitioner v, 
India, Respondent. 
Civil Writ No. 510 of 1977, D/- 1-10- 
T980. ; 


(A) Army Act (46 of 1950), Ss. 164 (%2 
and 71 — Petitioner tried by court- 
martial for civil offence of theft and 
found guilty — Revisional authority 
holding accused not guilty — Held, peti- 
tioner’s dismissal contrary to finding of 
revisional authority was liable to be se 
aside, (Para & 


(B) Army Act (46 of 1956), S. 125 — 
Discretion — Must be exercised judiciaily 
— Offence of theft of saree belonging t2 
a civilian — Case based entirely on cir- 
cumstantial evidence and envolving seve- 
ral complicated questions of law — Pro- 
per court to try offence is criminal court 
and not court-martial — Discretion, helc, 
was exercised arbitrarily and entire pro- 
ceedings of court-martial were illegal and 
void. (Para 9} 


(C) Army Rules (1954), Rr. 58 (1), (2) 
(a) and 59 (b) — Trial before court- 
martial — Right of accused to examin? 
himself as his witness. (Constitution af 
India, Art. 20 (3)). (Criminal P. C. (1898!, 
S. 342A). 


The accused requested the Presiding 
Officer of the court-martial for permis- 
‘sion to examine himself as his witness, 
He also showed his willingness to be 
cross-examined. The court did not grant 
his request on the advice of the Judge- 
Advocate. He advised that Army Rules 
58 (2) (a) and 59 (b) do not permit an» 
oath to be administered to -an accused. 
He further advised that S. 342A of the 
Cr. P. C. was not applicable to Court- 
Martial under Army Act. 


Held, the advice of the Judge-Advo- 
cate and decision of the Court were -pat- 
= ently erroneous in law. The prohibi- 
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tion of administering an oath in R. 58 (2) 
(a) is no doubt mandatory. But it is 
mandatory in the sense that an accuset 
cannot be forced to be a witness against 
himself. R. 58 (2) (a) is merely a para- 
phrase of Art. 20 (3) of the Constitution 
which states “No person accused of an 
offence shall be compelled to be a wit- . 
ness against himself.” The bar is on com- 
pulsion, not on a voluntary offer. Sec- 
tion 342A, Cr. P. C. in this sense does not 
create a new right of being a witness 
for himself but merely recognises one 
which was already available to all accus-. 
eq .Where an accused voluntarily wants 
to examine himself, he is included in 
“any witnesses” envisaged oy R. 58: (1). 
The decision of the court-martial was 
thus clearly contrary to the provisions 
of R. 58 (1). (Para 12) 

(D) Army Act (46 of 1950), S. 135 — | 
Power to compel person to produce docu- 
ment — Bills torn out from bill books of | 
shop admitted in evidence on behalf of 
prosecution — Failure of court-martial 
to summon original bill books despite ex- 
press request of accused for summoning 
them, held, was contrary to Evidence 
Act and had caused serious prejudice to- 
accused. (Evidence Act (1872), S. 11). ate 

(Para 12). 


Union of India 


© Army Rules (1954), R. 82 — Ad- 
journment — R. 82 does not empower 


court to adjourn hearing sine die. 
(Para 13) 


Cases Referred: Chronological Paras 


AIR 1978 SC 424: 1978 Cri LJ 489 .12 
AIR 1978 SC 597 | 11 
AIR 1965 SC 247: 1965 (1) Cri LJ 236 9 


Daniel Latifi, Sr. Advocate with Mrs. 
S. Mahajan, for Petitioner; S. N. Sapra, 
for Respondent. 


ORDER:— This petition is filed by the 
petitioner against his dismissal from the 
Army. At the relevant time the petitioner 
was a permanent Commissioned Officer 
of regular Indian Army holding the rank 
of Lt. Colonel. He was tried under S. 69 
of the Army Act by a General Court- 
Martial. The charge against him was 
that he had committed a civil offence of 
theft, contrary to S. 379 of the ILP.C.. of 
a silk saree valued at Rs. 350 which was 
the property of a civilian Shri M. L. 
Kapoor, C.S.O., A.D.P.C. Air Headquar- 
ters New Delhi. The verdict of “guilty of 
the charge” was returned by the Court- 
Martial on 16-8-1974. The findings and 
the sentence were then submitted fot con- 
firmation to the Chief of the Army Staff 
under Section 154A of the Act. Ia Aug. 
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1974 the petitioner filed a pre-confirma- 
tion appeal under S. 164 of the Army Act. 
By his order dated 8-1-1975 the Chief 
of the Army. Staff confirmed the findings 
of the Court-Martial and passed an order 
dismissing the petitioner. On 14-2-1975 
the petitioner filed a post-confirmation 
appeal under S. 164 of the Act to Gov- 
ernment of India. It is not denied by the 
Respondents that the Defence Minister 
expressed grave doubts about the verdict 
‘of guilty and stated that the benefit of 
doubt should be given to the petitioner. 
It is also not denied that at the ministe- 
rial. level a reference was made to` the 
Ministry of Law. The Minister in the 
Ministry of.Law opined that the prose- 
cution had failed to establish the case 
and. recommended complete acquittal. The 
petitioner contended that in spite of the 
decision of the Defence Minister and the 
- Law’ Minister the final order of dismissal 
was communicated by the Defence Minis- 
try vide their communication dated 4th 
December, 1976. A further representation 
by .the petitioner to the Central Govern- 
ment was rejected on March 17, 1977. In 
this petition the petitioner has prayed 
that the entire proceedings of the Court- 
Martial from 19th March. 1974 to 2nd 
April, 1974 and from 5th August, 1974 
-- to 16th Aug., 1974 should be declared 
illegal and should be quashed. He has 
further prayed that the orders of dismis- 
. sal dated 16-8-1974, 8-1-1975, 4-12-1976 
_ and 17-3-1977 be declared illegal and 
void. He has then prayed that the said 
‘ orders should be quashed and set aside. 
` Some other consequential reliefs are also 
‘claimed. l 


2. In order to appreciate the peti- 
tioner’s submissions we may note some 
relevant facts. In June, 1973 the: peti- 
tioner went to Bangalore. At that time 
he was doing the Defence Management 
Course at the Institute of Defence Man- 
agement. The training course was in the 
Airforce Command. On 30th July, 1973 
the petitioner shifted to Command Air- 
force Officers Mess. He was to share the 
room there with complainant . M7 L. 
Kapur. Mr. Kapur who had gone to Ban- 
galore from Delhi for delivering some 
lectures was to leave Bangalore on lst 
Aug., 1973. On the evening of 31st July, 
1973 Kapoor returned to his room with 
two packets. The prosecution case is that 
the packets contained two silk sarees, one 
saree costing Rs. 450 and the other Rs. 
350. According to prosecution the second 
. saree had a tag showing a number 3455x 
-92 These sarees were purchased ‘by 
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Kapoor from Shantaia Silk and Sarees 
Store. It is alleged by the prosecution 
that when Kapur returned to his room 
the petitioner was playing bridge with 
Lt. Colonel Inder Mohan (P.W. 10), Sqn, 
Ldr. Desai (P.W. 11) and Wg. Commander 
Rakra (P.W. 12). The prosecution case is 
that on being asked by the petitioner 
Kapur told him that he had bought sarees 
from M/s. Shantala Silk and Sarees Store 
but he. declined to show the sarees. It is 
then said that Kapur went to bath room 
and returned after five to seven minutes 
when Kapur(?) alone was in the room. It 
is alleged that on 1-8-73 Kapur left for 
Delhi. After reaching Delhi Kapur found 
that saree costing Rs. 350/- was missing, 
Kapur rang up one Ramaswamy (P.W. 2) 
who had accompanied him at the time of 
the purchase of the sarees and told him 
that saree costing Rs. 350/- was missing. 
Kapur wanted Ramaswamy to find out 
from shop as to whether the said saree 
was not packed by the salesman at the 
shop. Ramaswamy learnt that one Major 
Verma had returned the saree, claiming 
to be the friend of Kapur and in ex- 
change had taken two sarees. The prose- 
cution case is that on 4-8-1973 Rama- 
swamy (PW-2) and Narasimhan (PW-3j 
went to the shop and identified the saree 
purchased by Mr. Kapur (Ex. ‘N’). It is 
then alleged that a sales-boy from the 
shop, Thimmana (PW-13) was sent to tha 
Headquarters Training Command Officers” 
Mess along with Narasimham. Thimmana 
could not identify the person on Aug. 4 
and 6th, 1973. But on 7th Aug., 1973 he 
identified the petitioner as a person who 
went to the shop, posing himself as Major 
Verma and exchanged the saree. It is. 
alleged that the Sub-Area Commander af 
Bangalore arranged for the search and 
the petitioner voluntarily handed over to 
Lt, Colonel Thapar (PW-5) two sarees 
and a blouse piece (Ex. ‘P’). It is said 
that the petitioner claimed that the sarees 
were purchased by him. The prosecution 
claims that thereafter on 9th August: 
1973 the petitioner approached Maruti 
(PW-9) the proprietor of the shop and 
made a confession to him. It is also claim 
ed that the petitioner made similar con= 
fession to Kapur twice, first on the tele- 
phone and then personally during the 
course of enquiry proceedings. Thus tha 
prosecution case is that in the night of 
31st July, 1973 the petitioner committed 
a theft of a saree belonging to Kapur, 


E There are no eye-witnesses. Tha 
prosecution evidence is circumstantial 
evidence, Two main circumstances form 
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- basis of the’ prosecution story. The first 
` fs, that the petitioner alone had an oppor- 
tunity of stealing the saree. The second is, 
that he exchanged the saree for two other 
sarees on August 1, 1973 with the shop- 
. keeper. On the question of an opportunity 
for the petitioner to steal, the prosecut.on 
has examined the complainant and three 
service officers (PW-11, PW-12 and PW- 
13). For identification of the saree prose- 
cution examined mainly Kapur (PW-1), 
Ramaswamy (PW-2), Maruti (PW-9), -he 
proprietor of the shop, Thimmana (PW- 
13), a helper in shop and Suryakumari che 
sales-girl, who it was alleged had sold 
sarees to Kapoor and who had permitzed 
the exchange of one saree, For identifica- 
tion of the petitioner prosecution mainly 
relied upon the evidence of Thimmana 
(PW-13). For the transaction of exchange 
prosecution has principally ‘relied upon 
the evidence of PW-9, PW-13 and PW-14. 
The documentary evidence ‘is mainly taat 
of the counter-foils from bill books. Bill 
for sarees purchased by Kapoor is Ex. M’ 
— Bill for saree taken in exchange by 
petitioner is Ex. 'S’, Ex. "T is its first vər- 
sion which later on was cancelled. The 
stolen saree is Ex. ‘N’. Its price tag is =x. 
‘N1’. Prosecution has also relied upon -he 
alleged confession made by the petitioner. 
The first confession was made to Maruti 
(PW-9) on August 9, 1973. The second end 
third confessions were to the complainant 
on Aug. 9, 1973 and during Court of Iin- 
‘guiry in Aug., 1973, respectively. 


4. In the Court of Inquiry the evi- 
dence was recorded between 18-8-1973 to 
21-8-1973. In Summary of Evidence pro- 
ceedings evidence was recorded between 
26-9-1973 and 23-11-1973. Maruti’s stale- 
ment was not recorded. But his written 
statement was brought on record afer 
other evidence was recorded, Statements 
of Thizurnana and Suryakumari were re- 
corded two months after Kapoor’s staze- 
ment was recorded. Before Court Martial 
evidence of Kapoor and other witnesses 
was recorded in March, 1974. Recording 
ef evidence was adj ourned sine de. 
Suryakumari’ s evidence (which is a king- 
pin in the evidence) was ‘recorded four 
months after, ie. in the Aug., 1974. The 
Judge-Advocate summed up the evidence 
and the legal position on 16-8-1974 for 
the benefit of the members of the Couet 
Martial.. 


.§ The defence of: the petitioner: was 
of total denial. His version- was that ne 
had learnt from.his colleagues -that the 


posi shop. catered to the, need of; n 
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Indian taste of sarees, He withdrew: 
money from his bank and purchased two 
sarees and blouse piece costing Rs. 350. 
He stated that he was attended to by two `’ 
men salesmen in the shop and not by a 
girl. One of them was by name Krishnaji- 
rao, As he was ready to pay Rs. 350 only 
and wanted the salesman to reduce the 
price, he did not collect the  bill/cash 
memo. He merely put the cash on the 
counter and walked away. He has denied 
the transaction of exchange. He has also 
denied of having made any confession. 
He had submitted that the mischief must 
have taken place in the shop and _- the 
three witnesses from shop had given evi- 
dence to hide their mischief, According 
to him the evidence of prosecution wit- 
nesses did not support Kapoor’s story 
of the petitioner being alone in the room 
and an opportunity to steal. 


6. As regards the identification of the 
accused the petitioner submitted that ‘ad- 
mittedly no identification parade was 
held. According to prosecution version 
Suryakumari had done the exchange 
transaction. She was not sent for identi- 
fication. Identification by Thimmana was 
under suspicious circumstances. The peti- 
tioner submitted that the prosecution has 
failed to identify the saree in question by 
colour. There are material improvements 
in the evidence of complainant Kapoor 
and other witnesses including Surya- 
kumari. Their evidence is contradictory. 
The petitioner further submitted that 
prosecution has failed to identify. the 
saree in question by number. The alleged 
number of the saree was not mentioned 
by Kapur in the complaint or at the ear- 
lier stages of the recording of evidence. 
The prosecution has not established that 
there was a practice of assigning a defi- 
nite or a distinctive number to each saree. 


‘Maruti’s written statement in this regard 


was brought on record behind the back 
of the. petitioner. The primary evidence 
of Bills/eash memo for the purchase of 
saree by Kapur as well as by the peti- 
tioner was withheld by prosecution. Even 
the secondary evidence was brought on- 
record contrary to law. The petitioner. 
then submitted that in spite of his- writ- 
ten requests the bill books were not made 
available to him for cross-examination of 
Maruti or Suryakumari, ‘The petitioner 
also submitted that sarees were sold to 
him by two male salesmen one of. them 
was Krishnajirao. In spite of his request: 
Krishnajirao was not: examined by the. 
aan w ap he ciara wae ac- 
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cording to prosecution had seen the alleg- 
ed exchange, was not examined. The peti- 
tioner then complained that all the alleg- 
ed incriminating circumstances were not 
put to the petitioner in his statement. No 
question was put io.the petitioner at the 
time of the statement regarding the alleg- 


ed confession made to Maruti and Kapur. — 


The petitioner then submitted that. al- 
though he had made a request in writing 
that he should’ be permitted to be 
examined as his own witness, he was not 
allowed to do so. He then submitted that 


the entire exchange story was unnatural. 


and contrived by the witnesses from the 
shop. ; ; i 


7. In the writ petition the petitioner 
alleged that the’ order of dismissal was 
contrary to the decision of the Defence 
Minister and the Law Minister and was, 
therefore, illegal. He further submitted 
that the discretion to try the civil offence 
of theft by Court Martial in preference 
` to trial by ordinary criminal courts, was 
improperly exercised and was, therefore, 
illegal. He also submitted that the re- 
cording of one word finding of ‘guilty’ was 
_ contrary to the provisions of R. 62 (4) of 
the Army Rules: In the circumstances of 
‘the case a ‘special finding’ and a reasoned 
order ought to have been recorded. The 
petitioner also submitted that there are 
patent errors of law apparent on the re- 
cord committed by. the Court-Martial. He 
then submitted that the summing up by 
the Judge Advocate General was defective 
and improper inasmuch as. he has mis- 
directed himself ion important question of 
law and fact. The petitioner then submit- 
ted that the (whole) trial before-the 
Court-Martial was not a fair trial. There 
was flagrant vidlation of principles of 
natural justice and that the findings of 
fact were perverse. The petitioner- sub- 
mitted that this has resulted into total 
miscarriage of justice. Let -me examine 
the submissions of the petitioner. 


8. (i) The first submission of the peti- 
tioner is that the dismissal order is on 
the face of it illegal and it is contrary to 
decision of Defence Minister and the opi- 
nion of Law Minister. The petitioner 
was found guilty on a charge of theft by 
Court-Martial and was-sentenced to be 
dismissed from Army. The order was con- 
firmed by the Chief of the Army’ Staff: 
Aggrieved by his dismissal, the petitioner 
represented to the Central Government 
under Section 164 of the Act. The then 
Defence Minister recorded his finding as 
follows— “there seems to be a grave 


doubt. If it is so, the benefit of doubt 
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should be given to the officer”. The mat~ 
ter was referred to the Ministry of Law 
at the Minister’s level. The Minister in 
the Ministry of Law after recording the 
reasons recommended clean acquittal. He 
Stated, “The prosecution has failed to 
establish any case, In this case there is no 
question of benefit of doubt. The case 
warrants a complete acquittal.” These 
facts are not denied. by the respondents 
in their counter-affidavit. This was noted 
by the Bench which admitted the writ 
petition. However, the counsel for -the 
respondents requested the Court to permit 
them to file a special affidavit in this re- 
gard and also to produce the files con- 
cerning the opinion recorded by- the De- 
fence Minister and the advice tendered 
by. the, Minister in ‘the Ministry _ 
of Law and Justice. This indulgence was 
shown by the admitting Bench and the 
respondents were permitted to file addi- 
tional affidavit and to produce the said 
file. This order was passed by the ad- 
mitting Bench in 1977. However, no such 
affidavit was filed till the hearing was 
commenced before me nor during the 
course of the hearing which went on 
for six days. 


(ii) On the first day of hearing itself 
the counsel for the petitioner drew my 
attention regarding the production of the 
relevant. file by the respondents. ‘There- 
after, at various stages of the hearing, the 
reference to the file arose. Two officers of 
the Ministry of Defence were present in 
the Court throughout the hearing. Through 
the counsel for the respondents, they 
made repeated promises to produce the 
given to 
do so. However, till the conclusion of the 
hearing, no files were produced. The 
counsel for the petitioner submitted that 
as the respondents had failed to comply 
with their undertaking to the Court, I 
should not hear any arguments on behalf 
of the respondents. This was at a stage 
when most of the arguments of the coun- 
sel for the respondents were over, I did 
not find it necessary, in the interest of 
justice, to stop the arguments of the 
counsel for the respondents. I, therefore, 
passed an order on 25-4-1980 -giving my 
ruling on the oral prayer: of the counsel 
for the petitioner. I made it clear that the 
indulgence shown by the admitting Bench 
was more in the nature of helping the re- 


_spondents to counter the facts stated in 


the petition, which they -had failed to do 
in their regular counter-affidavit. I. then 
clarified that as the position stood, these 
important allegations and averments of» 


z 
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facts stood non-traversed and that the 
law would take its own course in the 
circumstances, 


. (iti) Under Section 164 (2) of the Army. 
Act, 1950, the Central Government [ave 
a power to revise the order of the Court- 
Martial and to pass such an order as they 
think fit. The Central Government zan 
annul the proceedings of the Court~Mar- 
tial under Section 165 of the Army Act 
if they are satisfied that the order of the 
Court-Martial and the proceedings vere 
illegal or unjust. The Defence Minster 
acts for and on behalf of the Central Gov- 
ernment, under the Rules of Business. He 
exercises the revisional power under Sec- 
tions 164 (2) and 165 of the Act on beaalf 
of the Central Government. In the re- 
sent case, the Defence Minister had found 
that the evidence was such that benefit 
of doubt should be given to the petitioner. 
The Law Ministry’s advice was that the 
petitioner was entitled to clean acqu-ttal 
as no offence was proved against him. 
The counsel for the petitioner has 


brought to my notice the instructions of. 


the Ministry of Law contained in memo- 
No. F 18 (1/68 D & M dated Mar. 28, 
1969, wherein it is stated that advice of 
the Ministry of Law in legal matters was 
binding on the Administrative Derart- 
ments. 


(iv) The counsel for the respond2nts 
states that the said instructions of the 
Ministry of Law have no binding ferce. 
The Ministry of Law exercises its powers 
and function as entrusted by the Rules of 
Business which have statutory force. The 
peculiar facts of this case are that the 
offence involved in the Court-Mactial 
proceeding was a simple civil offenc2 of 
theft. It was in no way concerned with 
the military matters or security of State. 
The questions involved in the proceedings 
were intricate questions of law such as 
the legality of the exercise of the discre- 
tion to try the -offence by Court-Martial 
(as against the ordinary criminal court), 
application of the provisions of the Zvi- 
dence Act, defective summing up by the 
Judge Advocate, connecting various 
chains in the circumstantial evidence and 
to intelligently decide. whether the cir- 
cumstances pointed out to the (only) con- 
clusion of guilt and no other conclusion, 
in violation of principle of natural justice 
and finally the prejudice caused to the 
petitioner, due to the said illegalities and 
irregularities, In these circumstances, I 
hold that the advice of the Ministr~ of 
Law was bindig and should have been 
followed. No material has been produced 


K 


R. S. Bhagat v. Union of India 


‘Act and Army Rules. 


Dethi 195 


by the respondents as to whether the 
Defence Minister reviewed his original 
findings subsequently and on what mate- 
rial. I fail to understand as to how the 
opinion of the Defence Minister who is 
the highest authority has been disregard- 
ed and the petitioner had been dismissed. 
Under S. 144 of the Army Act 1950 the 
Court-Martial can consider the “general 
character” of the accused and “other mat- 
ters as may be prescribed”, Of course, 
the accused must be given.an opportunity 
if adverse material is to be used -against 
him. If such considerations had weighed 
with the Court-Martial, the Chief of the 
Army Staff and the Defence Minister, 
they should have been brought to the 
notice of the Court. The position as it 
stands is that the final order of dismissal 
has been passed contrary to the decision 
of the Defence Minister and the advice of 
the Ministry of Law. On this ground 
alone, the dismissal order will have to bs 
quashed. 


9. (i) Although the Court-Martial is 
not a part of judicial system and is not a 
court in strict sense, it is a Court of its 
own kind, sui generis. It is a combination 
of jury trial and a trial by a Judge. The 
proceedings before the Court-Martial are 
judicial proceedings of the species of cri- 
minal proceedings, The Cr. P. C. does not 
apply. But the Evidence Act applies like 
civil courts. The duty to act judicially is 
writ large in the provisions of the Army 
The Court-Martial 
proceedings are amenable to writ juris- 
diction of the Supreme Court and tha 
High Court. In particular, writ of certio- 
rari can be issued by the Supreme Court 
under Art. 32 and by High Court under 
Art. 226 of the Constitution. The need for 
the writ jurisdiction of the Supreme 
Court and High Courts was explained by 
Dr. B. R. Ambedkar, in the Constituent 
Assembly in the following words: 


“I should, however, like to say this that 
cl. (2) does not altogether take away the 
powers of the Supreme Court or the High 
Courts, The law does not leave a member 
of the Armed Forces entirely to the 
mercy of the tribunal constituted under 
the particular law. For, notwithstanding 
cl. (2) of Art. 112, it would still be open 
to the Supreme Court or to the High 
Court .to exercise jurisdiction, if the 
Court-Martial has exceeded the jurisdic- 
tion given to it or the power conferred 
upon it by the law relating to the Armed 
Forces, It will be open to the Supreme 
Court as well as the High Courts to ex- 


amine the quéstion whether the exercise 
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of jurisdiction is within the ambit of the 
-law which creates or constitutes this 
court or tribunal: Secondly! if the court- 
martial were to give a finding without 
any evidence, then again, it will be open 
to the Supreme Court as well as the High 
Courts to entertain an appeal in.order to 
find out whether there. is evidence........ ; 
Similarly, if I may say so, it would be 
open for a member of the Armed Forces 
to appeal to the court for the purpose of 
issuing prerogative writs in order to ex- 
amine whether the proceedings of the 
Court-Martial against him are carried on 
under any law made by the Parliament 
or whether they were arbitrary in char- 
acter. This article is a necessary article. 
It really does not do anything more but 
gives a statutory recognition to a rule that 
is prevalent and which is recognised by 
all superior courts,” 


(ii) The contention of the petitioner is 
that the discretion under S. 125 of the 
Army Act to try the petitioner by Court- 
Martial and not by the criminal court 
was not exercised judicially and properly. 
The counsel for the petitioner submits 
that the question goes to the root of the 
matter and affects the jurisdiction of the 
Court-Martial and_ the proceedings held 
by it. 

(iii) The submission of the petitioner is 
an alternate submission. If the decision 
under S. 125 of the Army Act is judicial 
in nature, he argues, the discretion has 
not been exercised judicially. If, however, 
the discretion is administrative, the dis- 
cretion has been exercised improperly 
and arbitrarily in the present case. Sec- 
tion 125 of the Army Act reads as follows: 

“Section 125. Choice between criminal 
court and court-martial, — 


When a criminal court and a Court 
Martial have each jurisdiction in respect 
of an offence, it shall be in the discretion 
of the officer commanding the Army, 
_ Army Corps, Division “or independent - 
Brigade in which. the accused person js 
serving or such other officer as may he 
prescribed to decide before which Court 
the proceedings shall be instituted, and, 
if that officer decides that they should 
be instituted before a Court-Martial, fo 
direct that the accused person shall be 
detained in military custody.” 


-(iv) The constitutional validity of Sec- 
tion 125 was challenged before the, Sup- 
reme Court in Ram Swarup v. Union of 
India (AIR 1865 SC 247). It was urged in 
that case that there are no guidelines for 


_ the exercise of the discretion by, the ‘Com-, 
' =- manding Officers’ and other ‘officers men- 
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AER, ` 
tioned in the section, and hencé, ‘the sec~ 

` tion violated Art. 14 of the Constitution, 
The challenge was negatived by the Sup- 


reme Court. The Supreme Court ob- — 
served: 


“The procedure to be followed by Court- 
Martial is quite elaborate and generally 
follows the pattern of the procedure 
under the Cr. P.C. There are, however, 
material differences too. All the members 
of the Court martial are military officers 
who are not expected to be trained 
judges, as the Presiding Officers of Cri- 
minal Courts are. No judgment is record- 
ed. No appeal is provided against the 
order of the: Court Martial, The auth- 
orities to whom the convicted person can 
represent against his conviction by Court 
Martial are also non-judicial authorities. — 
In the: circumstances, a trial by an ordi- 
nary criminal Court would be more 
beneficial to the accused than by a Court 
Martial. The question then is whether 
the discretion of officers concernec in 
deciding as to which Court should try a 
particular accused can be said to be an 
unguided discretion as contended for the 
appellant. Sec. 125 itself does not zon- 
tain anything which can be said to be a 
guide for the exercise of a discretion. 
But there is. sufficient material in the 
Act which indicates the policy which is 
to be a guide for exercising the discre- 
tion and it is expected that the discretion 
is exercised in accordance with it.” 


The- Supreme Court then referred to the 
provisions of Ss. 34 to 65, Ss.. 69, 71, 72, 
102, 103, 120, 124 and 126 and came to a 
conclusion that the discretion is not un- 
fettered discretion. The Court finally 
held that S. 125 of the Act did not vio- 
late Art. 14 of the Constitution. 


_ (v) Appellant Ram Sarup in the said 
case, who was a sepoy in the Army. was 
tried by the Court Martial under S. 69 of 
the Army ‘Act read with S. 302, I.-P. C. 
for shooting dead, two Sepoys. Although 
the offence was under S. 302, I. P.C., for 
it related to two other officers belonging 
to Army. Section 126 of the Army Act 
and Criminal Courts and Court Martials 
(Adjustment of Jurisdiction) Rules, 1952 
(framed under 8. 549, Cr. P. C. 1898) pro- 
vide for the conflict of jurisdiction, par- 
ticularly in the cases like murder, and 
the decision of the Central Government 
in the matter, is final. Such. a problem 
arises where the criminal Court is al- 
ready: set in motion by normal process of 
law and a Court Martial claims an ‘auth~ 
ority to try a person, In the’ presént case | 


there is no such-conflict.. The questioni is ~ ` 


} 
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whether the- exercise: of discretion, by the - 


military authorities to try the petition=r 
in exclusion of the criminal Courts, was 
correct, 
gone to the ordinary criminal Court. The 
point is whether the military authorities 
should have refrained arid directed 
Kapoor to move ordinary criminal Cou-t 


(vi) Although the constitutional chal- 
lenge was negatived, the Supreme Court 
has given some guidelines in the exercise 
of the discretion under S. 125. They ar2* 
{1) the nature of the offence, (2) the per- 
son against whom the offence is com- 
mitted. (3) maintenance of discipline in 
the Army and the exigencies of service, 
The list, of course, is not exhaustive. 

(vii) The counsel for the petitioner re- 
lies upon the instructions in the Manual 
of Indian Military Law 1937 published by 
the Government of India, Ministry of 
Defence. At page 59 of the Manual (re- 
print 1976), the principles on which dis- 
cretion under S. 125 should be exercised 
are stated as follows : os 


“3. Principles on which jurisdiction 
should be exercised.— But though a w-de 
power of trial by Court Martial is given, 
it is not as a rule expedient to exercise 
the power universally. l 


Where troops are stationed at plazes 
having: no competent criminal (civil) 
courts, it is, necessary to try all offenzes 
committed by persons subject to <he 
Indian Army Act by rhilitary tribunals. 
` But in British India and at places oat- 
side British India where a competent 
civil Court has been established it is a 
general rule, desirable to try by a ctvil 
Court a civil offence committed by a pər- 
son subject to the Indian Army Act if the 
offence is one which relates to the pro- 
perty or person of a civilian or is com- 
mitted in conjunction with a. civilian, or 
if the civil authorities intimate a desire 
to bring the case before a civil court. 


The general rule is, however, subject 
to qualifications. The line dividing -he 
military from the civil offence may be 
narrow. The offence may have been 
committed within the military lines. The 
offender may be one of a body of troaps 
about to proceed on active service. Th2re 
may be reasons making the prompt in- 
fliction of punishment expedient. In eny 
such case it may be desirable to try zhe 
offence by Court Martial, : 


. There may. be also considerations aris- 
ing out of the importance of maintain.ng 


discipline. If.offences of a particular kiad,‘ 
-or offences generally, are rife in a.cozps , 
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or at.a station, it may be necessary, for 
the .sake of discipline , to try every 
offence, whether civil or military, by 
Court Martial, so that the punishment 
may be prompt and in accordance with 
the requirements of discipline. 


` The“ heinousness of an offence is also 
an element’ for. consideration. A trifling 
offence, such as would, if tried by a civil 
Court, be properly punishable by a small 


‘fine, may well be punished by the mili- 


tary tribunal immediately, especially if 
the case is one in which stoppages may 
be ordered to make good damage oc- 
casioned by the offence. ‘On the other 
hand’, certain civil offences (e. g. com- 
plicated frauds) are not suitable for trial 
by Court Martial and had better be re-« 
legated to the civil Court, as should also 
any case where intricate questions of law 
are likely to arise”. (Emphasis here into 
* | supplied). i 

(viii) The counsel for the petitioner 
submits that in the present case, the al~ 
leged offence was one of a theft of a 
saree belonging to a civilian and hence 
the provisions of the Manual in this re- 
gard ought to have been followed. Ths 
Manual provides that it is desirable as a 
general rule that civil offence should be 
tried by a civil Court unless the offence 
falls within exceptions provided in tha 
Manual. Such exceptions are offences 
committed within the military line and 
a prompt infliction of punishment is ex-~ 
pedient, - The second exception is’ where 
an offence of a particular kind is rifa 
amongst the ranks and therefore, for the 
sake of discipline, such an offence is re- 
quired to be dealt with promptly. The 
third exception is where the offence is of 
a trivial nature which can be promptly 
punished by a small fine. The learned 


counsel then emphasises upon a major 


guideline given by the Manual, namely, 
that certain civil offences (for example 
complicated frauds) are not as suitable 
for trial by Court Martial and better 


relegated to the civil Court, as is a cas@ 


where intricate questions of law are like 
ly to arise. 


(ix) I find that there is a good deal of 
substance: in this contention of the peti- 
tioner. Word used in S. 125 is “discre+ 
tion” not. “subjective satisfaction”. It 
must be exercised om objective facts ger- 
mane to the issue, and stand the test of 
judicial scrutiny.’ The present case in- 
volves -very complicated. questions re- 
garding the question of. theft’ of, a. saree, 


l 
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the saree. The entire evidence is circum- 
stantial evidence. The rule of circum- 
stantial evidence is that there must be a 
chain of incriminating pieces of evidence 
and the unbroken chain must lend ulti- 
mately to one and the only conclusion 
that accused is guilty. The experience of 
criminal trials is that it requires a skilful 
and judicially trained mind to identify 
the incriminating circumstances, to accu- 
rately ascertain the nexus between such 
circumstances, ‘and finally judging whe- 
ther the inevitable and invariable conclu- 
sion is one of guilt. Secondly, the present 
case did involve several complicated ques- 
tions of law which were beyond the com- 
prehension of members of the Court Mar- 
tial (for want of the legal training), To 
name few: (1) the exact identification of 
res or the subject matter of’ theft namely 
the saree (2) the proper identification of 
the accused according to law and the ef- 
fect of not holding an identification parade 
(3) the legal effect of absence of the name 
of the accused in the first F.LR. and com- 
plaint (4) the legal effect of the non-pro- 
duction and non-availability of the Bill 
Books at the time of the cross-examina- 
tion of the prosecution witnesses (5) the 
legal effect of non-examination of 
Krishnajirao and the Cashier who were 
material witnesses, (6) the legal effect of 
not asking the questions to the accused 
(while recording his statement), re- 
garding all the incriminating circum- 
stances and particularly the alleged con- 
fessions made by him to Mr. Kapoor, the 
complainant, and Maruti, PW 9 the pro- 
prietor of the shop. Thirdly, the offence 
of theft of a saree of a civilian has hard- 
ly any military significance, That a pub- 
lic servant should be an honourable 
gentleman is not so peculiar to Army. 
The requirement is common to all public 
servants. At times, an offence of theft 
can also be very grave. Suppose, if if 
involves military documents or weapons. 
These cases might involve a consideration 
of the discipline in the rank in this case, 
But that is not the case here, There is 
also no evidence’ to show that the thefts 
had become very common amongst the 
army officers and, therefore, a prompt 
and firm handling under Army, Act was 
necessary. _ 


(x) Considering the special facts of this 


case, I hold that the offence involved in 
the present case was such that a proper 
Court for trying the offence was civil 
Court and not the Court Martial. The dis- 


cretion under S. 125 has not been judi- 
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cially exercised. It suffers from non= 
application of mind and is arbitrary. It 
goes to the root of the matter affecting 
the jurisdiction of the Court Martial, 
The entire proceedings of the Court 
Martial are illegal and void. Nothing in 
this conclusion should be understood as 
laying down a general law as to when 
the discretion under S. 125 of the Act is 
legal or illegal. I think, it is a part of 
judicial duty not to attempt to cover a 
general canvass but to restrict only to 
the facts before it.. l 


10. (i) The next contention on behalf 
of the petitioner is that the orders of the 
Court Martial and the Chief of the Army 
Staff, confirming the finding are non- 
speaking orders and that is contrary to 
the provisions of R. 62 (4) and (5) of the 
Army Rules, 1954. R. 62 (1) provides that 
the Court-Martial should record its find- 
ing simply by stating whether the accus- 
ed is “guilty” or “not guilty”. R. 62 (4), 
however, casts a duty to record a special 
finding. The sub-rules read: (4) “Where 
the Court is of the opinion as regards . 
any charge, that the facts which it finds 
to be proved in evidence, differ material- 


` ly from the facts alleged. in the statement 


of particulars in the charge, but are never- 
theless’ sufficient to prove the offence 
stated in the charge, and that the differ- 
ence is not so material as to have pre- 
judiced the accused in his defence, it 
may, instead of a finding of “not guilty” 
record a special finding”. (5) “The special 
finding may find the accused guilty on a 
charge subject to the statement of ex- 
ceptions or variations specified therein.” 
The petitioner’s case is that the charge is 
very vague, Neither the colour of the 
saree nor its number is stated. Object of 
theft must be a specific movable property. 
Prosecution witnesses made several im- 
provements in this record. The Judge- 
Advocate told the Court Martial that the 
saree was of a particular colour and num- 
ber, Alleged circumstances of theft are 
not stated in the charge. If prosecution 
story of theft is to be believed, it is 
materially different from the charge. The 
counsel submits that in these circum- 
stances the special finding under Rr. 62 
(4) and 62 (5) should have been recorded 
and a speaking order should have been 
passed incorporating the special findings. 
He states that the non-compliance of 
R. 62 has resulted in miscarriage of jus- 
tice. -Absence of exact charge and sum- 
mary findings of guilt left him with no 
option but to make general representa- 
tions to the higher authorities, The coun- 
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sel then submits that the necessity of 
special finding is also proved by the fact 
thatthe Adjutant General, while sending 
the findings for confirmation to the Army 
Chief of Staff, recorded a note that it was 
not safe to punish the petitioner on the 
‘evidence of the case, The counsel for the 
respondent counters this contention by 
saying that the Court Martial is bound to 
record only whether the accused is 
“guilty” or “not guilty”, and the findings 
of the Court Martial cannot be challeng- 
ed for not recording a special finding.. 

(ii) A need for special finding under 
Sees, 62 (4) and 62 (5) is a requirement 
of the statutory Rules. Sub-rule (4) 
makes a special provision and is an ex- 
ception to sub-rule (2) and sub-rule (3). 
Moreover, it is a statutory modification 
of the general principle of criminal law 
of presumption of innocence and benefit 
of doubt, Therefore although the word 
“may” is used in sub-rule (4), in the ap- 
propriate circumstances it will have to be 
treated as “shall”. Sub-rule (2) provides 
that where the facts proved do not dis- 
close any offence, the person should be 
acquitted. However, if there is a doubt, 
sub-rule (8) provides that the referer:ce 
should be made to the confirming auth- 
ority for an opinion. If a Court Martial 
does not want to follow any of these 
courses, it must record a special finding 
under sub-rules (4) and (5). Since the 
provisions of sub-rule (4) are the provi- 
sions of criminal law, and are at variance, 
with presumption of-innocence and bere- 
fit of doubt, they will have to be con- 
strued strictly, No material has been 
placed on record to show as to whether 
the Court martial in this case, addressed 
itself to these provisions or not. Provi- 
sions of Rr, 4 and 5 are statutory provi- 
` sions and if the mere word “guilty” is to 
be recorded by the Court Martial, and if 
no other material is produced, it would 
be difficult to ascertain in which of the 
sub-rr. (1), (2),.(8) or (4) & (5) the case falls 
and whether the statutory ‘requirements 
are complied with or not. On the facts 
and circumstances of this case, I hold that 
there is non-compliance of sub-rules (4) 
and (5) of R. 62. This is an error of law 
apparent on the face of the. record. This 
has also caused. serious prejudice to. the 
petitioner’s defence before the higher 
authorities, "i 


11. (i) That takes me to the petitioner's 
challenge to the Court Martial proceed- 
ings on the ground of the violation of 
principles of natural justice. The main 
submissions are (I) that. in spite of his 
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express written request, bill books were 
not made available to him for cross- 
examination of Surya Kumari and Maruti 
(2) that the bank’s statement and the 
counterfoil of the cheque book produced 
by him were not allowed to be taken on 
record with the result that an important 
fact of his withdrawal of money from 
the bank for the purchase of sarees, was 
not brought on record (3) that in spite of 
written application, he was not permitted 
to examine himself as a witness. 


(ii) The court martial proceedings be- 
ing judicial proceedings, the duty to act 
judicially is inherent in such proceedings. 
Moreover, in a criminal trial, all require- 
ments of justice supporting the innocernc? 
of the accused, are matters of common 
requirement flowing from the principles 
of criminal jurisprudence. The law of 
natural justice with Maneka Gandhi’s 
case (AIR 1978 SC 597) has now been so 
enlarged that the duty to act fairly is 
cast even on the purely administrative 
bodies. 


(iii) The counsel for the petitioner sub- 
mits that the procedure followed by the 
Court Martial for taking on record, three 
bills namely Ex. M. Ex.S and Ex. T was 
contrary to Evidence Act. They purported 
to be counterfoils of bills/cash memo 
given at the time of sale. They were torn 
out from the Bill Books and th? Bill 
Books were returned to Maruti. Th: peti- 
tioner made express request to the Court 
Martial to make the bill books available 
for cross-examination of Suryakumuri 
and Maruti, the two star witnesses on 
whom the prosecution had relied for prov- 
ing alleged exehange of sarees. The rs- 
quirements of Evidence. Act are that the 
whole of the document must be proved 
and’ should be available for the accused 
for cross-examination. The procedure 
followed by the Court Martial was il- 
legal. Apart from this illegality, I am 
Satisfied that this has caused serious pre- 
judice : to the petitioner’s defence. The 
evidence regarding identification of miss- 
ing saree by its colour is full of contra- 
dictions. Kapoor refused to produce 
second saree, although so directed by 
Court Martial. The prosecution, therefore, 
mainly relied upon the number assigned 
to the saree and a label attached to it. 
The petitioner’s contention was that the 
bilis were not genuine documents and 
were forged by the shopkeeper and 
Suryakumari. The petitioner, by examin- 
ing the Bill Books and cross-examining 
Suryakumari and Maruti, would have 
been able to: find out the truth about the 
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alleged numbers and whether there was 
a general practice of assigning numbers. 
' This opportunity, was denied to the peti- 
tioner. The petitioner had made an appli- 
Cation at the earlier stage, that is 19th 


Sept., 1973, to summon the original bill 


book from the shop during the Summary 
of Evidence. The petitioner then submits 
that he had produced the counterfoils of 
his cheque book and the bank statement 


showing that on 28th July, 1973 he had. 


encashed a cheque for Rs. 700.00 and that 
he was having a bank balance of Rupees 
2400.00. The-petitioner, with this evi- 
dence, would have been able to persuade 
the Court Martial that his version of the 
purchase of saree (and not of exchange) 
was correct. There is good deal of sub- 
stance in the petitioner’s contention. 


(iv) The petitioner finally contends 
that his statement which is similar to 
Statement under S. 342, Cr. P.C. did not 
give him opportunity. to .orally explain 
to the Court Martial his version. This is 
because only few questions were put to 
the petitioner by the Judge Advocate and 
as all the incriminating circumstances 
were not put to him, his defence was 
seriously hampered. In the said exam- 
ination no question was put to him re- 
garding alleged confession. He was also 
not allowed to examine himself as his 
witness. I have held separately that this 
was contrary to law. I am satisfied that 
effective right of being heard has been 
denied to the petitioner. This is in vio- 
ace of principles of natural justice. 

y 

12. (i) I am inclined to agree with the 
petitioner’s submission that there is mis- 
direction by the Judge-Advocate leading 


~ to the erroneous conclusions of law and 


fact reached by the Court Martial. The 
counsel for the respondents submits that 
mere misdirection is no ground for issu- 
ing writ of certiorari to a quasi-judicial 
‘tribunal. I think that the scope of cer- 
tiorari depends upon the constitution and 
character of a quasi-judicial body. The 
nature 
Court Martial is constituted by laymen 
-with no legal background. It is an ad hoc 
_-body for a specific case. This body sits as 
a criminal Court. Contrast it- with an In- 
come-tax Tribunal or Sales. Tax Tribunal. 
They are specialised Tribunals. They have 
expertise. They perform judicial function 
-as permanent Tribunals. In this process 
-they ‘acquire judicial. experience.: -In 
. para 27 of. his summing up..the Judge- 


. Advocate .has -dealt -with the: question . of, 
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brief summary. of law from the manual, 
The said summary of law on the circum- 
Stantial evidence is not complete and 
does not correctly bring out true legal 
principles of circumstantial evidence in a 
criminal trial. 


(ii) In Umed Bhai Jadavbhai v. State 
of Gujarat, (AIR 1978 SC 424), the Sup- 
reme Court has collected all the relevant 
principles and the law is stated in the 
following words: i 


“It is well established that in a case 
resting on circumstantial evidence all 
the circumstances brought out by the 
prosecution must inevitably and exclu-< 
sively point to the guilt of the accused 
and there should be no such circum- 
stances which may reasonably be consid- 
ered consistent with the innocence o? the 
accused, Even in the circumstantial evi- 
dence the Court will have to bear in mind 
the cumulative effect of all the circum- 
stances in a given case and weigh them 
as an integrated whole. Any missing link 
may be fatal to the prosecution case.” - 


In the light of this law, the Judge- 
Advocate should have expressly brought 
home to the members of Court Martial 
the pieces of evidence which were con- 
sistent with the innocence of the speti- 
tioner and the missing links in the evi- 
dence. The summing up gives an impres- 
Sion (and will be more so for the mem-~ 
bers of the Court Martial who were lay 
citizens) that guilt of the petitioner was 
the only possible conclusion, 


(iii) The Judge-Advocate failed to bring 
out to the notice of the Court Martial 
that the alleged extra-judicial confessions 
were not put to the petitioner while 
statement was being recorded, and thus 
he had no opportunity to explain them, 
In any criminal trial, this is a fatal 


‘defect. It is more so in a Court Martial 


the members of which are ordinary citi- 
zens without legal training. Such people 
are easily carried away by the fact that 
an accused has confessed his guilt. In 
these circumstances the failure on the 
part of the Judge-Advocate must. be held 
to have caused serious prejudice to tha 
accused/petitioner, a 
_ Giv) On Aug: 8, 1974, the petitioner re- . 
‘quested the Presiding Officer to examine 
himself as his witness, He also showed: . 
his willingness to be cross-examined. The, 
court overruled this. submission on the. 


_advice of the Judge-Advocate. He adivis-| 


ed that Army Rules 58 (2) (a) and 59- (b)|. 


„do not permit any, oath to be administer-"' `. 


. > circumstantial : evidenice..and. réad ‘out the ` -ẹd.to. àn- accused, He further-advised that `- 


~~ 


y 
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Sec. 342A of the Gr. P. C, was not ap- 
plicable to Court Martial . under Army 
Act. The advice of the Judge-Advocate 
and decision of the Court are patently 
erroneous in law, 


(v) The prohibition of ad nistering an 
oath in R. 58: (2) (a) is no uoubt manda- 
tory. But it is mandatory in the sease 
that an accused cannot be forced to b2 a 
witness against himself, Rule 58 (2) (a) 
is merely a paraphrase of Art, 20 (3) of 
the Constitution. Art, 20 (3) states ‘No 
person accused of an offence shall be 
compelled to be a witness against h-m- 
self,” The bar is on compulsion not on a 
voluntary -offer. Section 342A, Cr, P..C 
in this sense, does not create new right 
of being a witness for himself but merely 
recognises one which was already avail- 
able to all accused. Where an accused 
voluntarily wants to examine himself, he 
is included in “any witnesses” envisaged 
by R. 58 (1). . The decision of the ecurt 
martial is clearly contrary to the prev: 
Sions of R. 58 (1). 


(vi) Another serious legal infirmity i in 
the conduct of the Court Martial is not 
summoning of the original bill books of 
M/s. Shantala Silk and Sarees although 
an express request in writing was made 
by the accused. At the trial, Maruti, 
the proprietor of the shop brought the 
books. Three bills (Exs, M, N & N 1) 
were torn out and taken on record, and 
the bill book was returned to Maruti, 
The accused wanted the books for cross- 
examination of Maruti and Suryakumari, 
the sales girl. . The bills were prepared 
by her. The question of identification ‘of 
_ sarees with numbers was most crucial 

question, ` This was because Mr, Kapoor 
himself could not definitely state the 
colour of the exchanged saree, There 
were good deal of improvements and con- 
tradictions in the evidence of prosecution 
witnesses, There is some confusion about 
the numbers written on the bills, Exa- 
mination of the Bill books, and cross- 
examination of the:shop witnesses would 
have clarified the question of numbpers 
Court Martial is a criminal Court and by 
virtue of Section 135 has full powe> to 
compel a person to produce. documents, 
Under the Evidence Act accused has a 
right to utilise bill book for his defence. 
The failure of the Court Martial to 
Summon the bill books is contrary to 
‘Evidence Act.’ It has resulted into. denial 


Jof opportunity to defend and ‘has caused | 


oe prejudice to the accused. 
: (i), As. regards | the’ ‘merits. ‘of the 


: a "the petitioner -submits ‘that the find= 
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ing of guilt is a perverse finding. The 
petitioner submits that on important as- 
pects of the evidence there are material 
contradictions between the witnesses. 
There are improvements made in the evi- 
dence from time to time by the witnesses, 
The petitioner further submits that the 
approach of the Judge-Advocate General 
while explaining the contradictions to the 
members of the Court Martial was wholly 
contrary to law. The counsel then sub- 
mits that this misdirection has resulted 
into the perverse finding against him. 


(ii) After summarising the contradic- 
tions brought out by the petitioners the 
Judge-Advocate observed 3; 


“However, when discrepancies are 
detected in evidence the ‘Court should 
always ask themselves the question. Are 
these discrepancies due to the result of 
fraud or falsehood or due to difference in 
faculties of observations recollection and 
precise narration?” 


In a criminal case the entire burden of 
proving the guilt beyond doubt, by un- 
impeachable evidence, is on the prosecu- 
tion, If there are serious contradictions, it 
is irrelevant as to whether they are made 
as a result of fraud or any other motive. 
I agree with the submission of the peti- 
tioner that the said advice by the Judge- 
Advocate General is contrary to the well 
set principles of law, in particularly cri- 
minal law, It betrays a layman’s approach 
not a legal approach. Layman’s approach 
to crime is, why should anybody be false- 
ly implicated? Why person should give 
false evidence against another person? 
How can the witness remember every- 
thing after long lapse of time? Particu- 
larly, the members of the Court Martial 
were lay people and they were bound to 
be influenced by such an improper. ad- 
vice of Judge-Advocate. I find that the 
material and vital points of evidence do 
not find any mention. at. the first stage viz. 
Summary of Evidence, There are sub- 
Stantial improvements in the version of 
the witnesses at three stages — Summary 
of Evidence, Court of Enquiry. and Court 
Martial. If delay in recording of evidence 
or the difference in the faculties of ob- 
servations, recollection and precise narra- 
tion, are the causes ‘of contradictions in 
evidence, how can the last version be 
treated as authentic. The entire approach 
of the Judge-Advocate is contrary to law 
and_amounts to misdirection. 


(iii) In certiorari jurisdiction I ‘cannot 
reappreciate the evidence. However, .I can 


certainly’ examine whether ‘the: petitioner’s 
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contention that the finding of guilt is 
perverse, is correct or not. From the evi- 
dence on record three questions appear 
to be crucial. (1) Whether the saree al- 
legedly stolen was correctly identified on 
the’ evidence on record. (2) Whether the 
accused was correctly identified. (3) Whe- 
ther the alleged transaction of exchange 
was firmly established by i 
evidence. 


(iv) The saree in question is tried to be 
identified by prosecution witnesses by 
its colour and by its number. The Judge- 
Advocate while summarising the evi- 
dence had told the Court Martial that 
the saree in question was of deep mixed 
green colour with circular zari-buttis 
with a white $pot and a zari border. In 
his statemént recorded on 5-8-1973 Ka- 
poor, the complainant, stated that the 
Saree in question was of a chocolate 
colour approximating to coca cola shade. 
In his evidence before the Court of In- 
quiry on 18-8-1973 Mr. Kapoor stated 
that the saree in question was green and 
brown. In his statement recorded in the 
Summary of Evidence on 26-9-73 Kapoor 
` stated “I picked up a wrong saree (at the 
identification of stolen property). The one 
I picked up wrongly was brown in colour. 
On 19-3-1974, Kapoor stated that the saree 
was of deep mixed green colour having 
circular zari buttis with a white spot and 
a zari border. According to Kapur this 
saree was purchased by him for Rs. 350/-. 
He had purchased another saree at the 
same time for Rs. 450/- of light.green 
colour, The improvemen; in Kapoor's 
-evidence from chocolate colour to deep 
mixed green colour, is tried to be ex- 
. plained by the counsel for the respondent 
on the ground that the saree was seen by 
Kapoor in the artificial light of high 
powered bulbs in the shop. The explana- 
tion cannot stand any scrutiny. The saree 
was seen by Kapoor on 30th July, 1973. 
Within seven days: his first Statement was 
recorded. Even if it is. assumed that in 
the artificial light. he could not know the 
exact colour, how «after eight months he 
could describe the saree aS a green sareé 
which he originally described as a 
chocolate saree. Another glaring con- 
tradiction is regarding zari- buttis, Zari 
butti must immediately catch’ one’s 
eye. Sarees with zari butti are ex- 
pensive sarees. How in the first three 
statements Kapoor omitted to mention it? 
The prosecution has failed to exp)ain this. 
Although Kapoor was directed to produce 
_the other saree he did not do so. He. stat- 
ed “I have already suffered and did not 
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want to suffer more by exhibiting other 


. saree”, Kapoor had admitted in his evi- 


dence that along with the officers com~ 
prising the Court of Inquiry he went tō 
the shop in question and identified one 
brown colour saree as a stolen saree. 
P. W. 2 Ramaswamy who accompanied 
Kapoor at the time of the purchase of the 
saree stated before the Cour; Martial that 
the stdlen saree was greenish in colour 
with zari butti. He, however, admitted in 
the cross-examination that he took out a 
piece of paper from his pocket to refresh 
his memory as regards the description of 
the exchanged saree. He also admitted 
that the saree in question was opened for 
display at the time of purchase but he 
was not paying much attention as Shri 
Kapoor was buying the sarees. PW 14 
Suryakumari, the main witness from the 
shop is a sales-gir]. The prosecution case 
was that she sold two sarees to Kapoor 
and she also attended the alleged ex- 
change of saree by the accused. Her evi- 
dence was recorded by Court Martial 
four months after the other evidence was 
recorded as the Court Martial was sine 
die adjourned in between to procure -the - 
aliendance of this witness. She stated in 
her evidence that the colours of the sarees 
purchased by Kapecor were blue and 
pachi green. She further stated that ex- 
cept the colour of the sarees she did not 
remember whether the saree had zari 
border or buttis. I do not think that these 
improvements and contradictions could be 
explained away on the suggestion of the 
Judge-Advocate General that it was due 
to difference in the observation and re- 
collection. On this evidence no reasanable 


man will’ come to a conclusion that the 
object of the -theft, namely, saree was 
identified at all. i 


(v) The counsel for the respondents, 


however, ` submitted that the saree was 
correctly identified by the uumber slip 


attached to it.. It is interesting to note 
that at no stage earlier to Court Martial 
the saree was identified by number. In 
his complaint Kapoor did not mention the 
Inamber. After reaching Delhi he rang up 
Ramaswamy. . He -only told him that saree 
costing Rs. 350/- was stolen. At the. time. 
of summary of evidence Kapoor identified 
saree by colour. Prosecution alleged that 
the number of both sarees were . written 
in the cash memo given to Kapoor. It was. 
then urged that a number tag showing 
the same number was attached to the 
sarees, We are made to beleve that the 
accused returned the saree with the ori- 
ginal number. tag, Before Court Martial 
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the saree was exhibited (Ex. N) and the 
Court noted the number. If it is so why 
there is Ng evidence of ‘number’ before 
Court Martial? A reasonable mam on “his 
evidence would not be able to fix the 
identity by the alleged number. The ori- 
ginal bill/cash memo was not produced in 
the evidence. However, a counterfoil was 
produced by Maruti, proprietor of the 
shop. The counterfoil of the sarees al- 
legedly taken in exchange by the accus- 


ed was also produced. This was secondary - 


evidence, It was stated by PW 14 Surya- 
kumari that she had signed the said cash 
memos. However, the bill books were not 
produced in the evidence. The bill bcoks 
were not made available to the accused 
in spite of his written request for crass- 
examination of PW 14. I have adve-ted 
to this circumstance in other context. It 
was alleged by the prosecution that the 
saree which was allegedly exchanged had 
a tag bearing number 3455 x22. The de- 
fence of the accused is that these bills 
were forged. The prosecution case is that 
. the practice of the shop was to affix a 
tag to each saree bearing a distinct num- 
ber. In absence of the entire bill book 
produced in the evidence and inspected 
by the members of the Court Martial how 
could the Judge-Advocate advice that the 
alleged practice was established? The rel- 
evant bills were shown to me. I find that 
there is no uniform system in giving ths 
numbers, In Exhibit “M” against saree 
pricing Rs. 350/- number 3455x 22 is 
written. Against saree costing Rs. 450/- 
number written is ‘XL’, The digital 
number is thus written in one case while 
in the other case alphabetical number is 
written, I have stated these facts not for 
appreciating the evidence myself. It was 
only to ascertain whether the petitioner 
was prejudiced by non-production of the 
original bill books in the matter of the 
identification of the saree in questior. by 
number. I am inclined to agree that. the 
petitioner was seriously prejudiced. The 
petitioner is entitled to the benefit of 3ec- 
tion 114 of the Evidence Act and to an 
adverse inference. I, therefore, hold the 
finding in this regard is‘ perverse, 


(vi) The next question is whether the 
prosecution had correctly identified the 
accused, It is an admitted fact that there 
was no identification parade held. PV, 14 
Suryakumari had asserted that she was 
the principal person who dealt with the 
accused in the matter of exchange of 
saree. The accused was identified in the 
headquarter’s Training Command Offizers’ 
Mess, Suryakumari was not taker to 
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identify him. She admitted in her cross- 
examination that she would not be able 
to describe the man or identify him. One 
Thimanna (PW 13) who was only doing 
assistant’s work identified the accused. He 
was sent to the Officers’ Mess on 4-8-73 
and 6-8-73 but he could not identify 
the accused. Ultimately on 7th Aug. 1973. 
it is alleged that he identified the accus- 
ed. These are material irregularities in 
the identification of the accused. 


(vii) The evidence of exchange is main- 
ly that of PW 14 Suryakumari although 
prosecution has examined Maruti and 
Thimanna also, Maruti, the proprietor, 
had stated that he had no personal know- 
ledge of the transaction. The accused had 
submitted that he was not attended by 
Suryakumari at all but by a salesman 
named Krishnaji Rao, He also stated that 
a cashier who was present had also been 
withheld by prosecution. Suryakumari in 
her evidence admitted that cashier was 
present and had seen the transaction. It 
is important to note that the defence of 
the accused was that the mischief had 
taken place in the shop and in order to 
cover the mischief false evidence was þe- 
ing given against him by Suryakumari 
and the other witnesses from the shop 
to save themselves, He had said that 
Suryakumari and other witnesses from 
the shop should have been arraigned as 
accused and, therefore, their evidence was 
of no value, As for the evidence of PW 9 
proprietor of the shop, it is an admitted 
position that his. written statement was 
taken of the record in the Summary of 
Evidence behind the back of the accused. . 
The accused had no opportunity to con- 
test it at the stage of Summary of Evi- 
dence. The said statement of PW 9 was 
exhibited as Exhibit “T” with the Sum- 
mary of Evidence. As regards the evi- 
dence of PW 14 Suryakumari the objec- 
tion of the accused was that contrary to 
R. 82 of the Army Rules, the Court Mar- 
tial adjourned the recording of the evi- 
dence sine die and after the other evi- 
dence was recorded. The delay is of more 
than four months. The objection of the 
accused is that this opportunity was used 
to fill in the gaps by the prosecution. His 
further objection is that the members of 
the Court Martial’ could not have remem- 
bered: the evidence which was recorded 
over the period of six months. Particu- 
larly the crucial evidence of alleged ex- 
change given by PW 9, PW 13 and PW 14 
could not have been properly appreciated 
due to the long gap of more than four 


months, 
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(viii) Hardly any arguments were. ad-. 


vanced hefore ‘me. by the counsel for the 
respondents, to meet the submissions of 


the petitioner. The infirmities pointed. 


out by the petitioner are quite weighty. 
as 82 of the Army Rules reads as fol» 
OWS : 


“Continuity of trial and adjournment 
of Court: 


(1) When a Court is once assembled and 
the accused has been arraigned, 
Court shall continue the trial from ` day 
to day, in accordance with R. 81, unless it 
appears to the. Court that an adjourn- 
ment is necessary for the ends of justice 
or that such continuance is impracticable.” 
I find that there is no power to adjourn 
the hearing sine die. The counsel for the 
respondents could not also explain whe- 
ther in the interest of justice, the ad- 
' jJournment was necessary, Suryakumari 
PW 14 had already given her evidence 
- twice in the Summary of Evidence and 
before the Court of Enquiry. I do not 
understand why a sine die adjournment 
was necessary for procuring. her attend- 
ance. PW 9, the proprietor of the shop 
had admitted that Krishnaji Rao was in 
their employment during the relevant 
time (although PW 14 Suryakumari had 
denied this fact). Although the Court 
Martial had all the powers of the crimi- 
nal Court to procure the attendance of 
the witnesses the prosecution merely ac- 
cepted the statement of PW 9 that 
Krishnaji Rao. had left the job and his 
address was not known. Nothing is said 
as to why the cashier could not be pro- 
duced, although it. was stated by: Surya- 
kumari that he had witnessed all the 
facts regarding exchange. Members of 
Court Martial are lay people. If the evi~ 
dence is recorded with long lapse they are 
bound to forget the various aspects of the 
evidence, In such circumstances they are 
bound to rely merely on the formal 
summing up by the Judge-Advocate 
General. I have already held that the 
evidence of the bills produced, in the 
absence of cross-examination (with ` the 
help of bill books) cannot be relied upon. 
Thus the documentary evidence and the 
oral evidence regarding the alleged trans- 
action of exchange suffers from so many 
legal infirmities that any inference about 
it is bound to be perverse. The counsel 
for the respondent has relied upon.. the 
fact that the accused did not produce the 
cash memo to prove that he had pur- 
chased the saree. The explanation of the 
accused was that he deposited the money 


on: countér but did not.collect the cash: 


Po Gy 
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memo. There may be several reasons for. `. 


the . 


ALE. 


not collecting. a cash memo. One may be 
Sheer negligence. The other may he that 
a. person is not mindful about the cash 
memo. The third may be (and it is more 
common) that a person may not take the 


, cash memo for avoiding to pay sales ,tax.. 


In this case explanation of the accused 


_ was that he had already asked for the re- 


duction of the amount and, therefore, did 
not want to collect the cash memo. Non- 
production of cash memo is a neutral cir- 
cumstance, It cannot be taken as a cir- 
cumstance necessarily pointing towards 
the guilt of the accused, 


(ix) The counsel for the petitioner then 
Submits that the Judge-Advocate General 
had not properly guided the Court Mar- 
tial regarding adverse inference to be 
drawn under Section 114 of the Evidence 
Act. He submits that the non-production 
of the bill books as a documentary evi- 
dence and non-production of Krishnaji. 
Rao and Cashier, and non-production of 
second saree by Kapoor, should result in- 
to adverse inference being drawn, In 
other words his submission is that in ab- 
sence of the production of the bill boos it 
must be presumed that there was no gen- 
eral practice of assigning any numbers to 
the sarees to identify them and that the 
saree in question could not be identified 
by the alleged number, He.also submits 
that Suryakumari’s evidence regarding 
alleged -exchange cannot be. relied upon 
as the persons who could have corrobo- 
rated it, namely, Krishnaji Rao and the 
cashier who were withheld. So also: he 
contends that adverse inference should be 
drawn because of Kapoor’s refusal to 
produce other saree, in regard to identity _ 
of saree. In paras 34 and 38 the Judge- 
Advocate has summarised the law as re- 
gards adverse inference under S. 114 (g). 
The Judge-Advocate General informed 
the members of the Court Martial thet if 
they find that the evidence was “purpose- 
ly withheld” then only the adverse in- 
ference should be drawn. I do not think 
that the Judge-Advocate General has cor- . 
rectly informed the Court Martial of the 
law of adverse inference..If the prosecu- 
tion shows that the witnesses are gained 
over by the other side or are not likely 
to speak the truth then alone there is no 
duty on the prosecution to produce such 
witnesses. The requirement of law is more 
stringent than what the Judge-Advocate 


pointed out. The order of the Court Mar- - . 


tial on the guilt of the accused is non=.. 
speaking order. It is not possible: to know- ` 


- whether. . the: lay, :members:.of the Court’ . 
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Martial 
As stated earlier tne 
Court Martial had all the powers of cri- 
minal Court to find out a witness and to 
procure, This was not possible for tae 
accused to do, This legal infirmity has a 
serious adverse bearing on the merits of 
the prosecution case, 


.{x) It is alleged by the prosecution tka 
the accused had confessed his guilt, first 
to Maruti, P. W, 9, the proprietor of tne 
shop and secondly to Mr, Kapoor, the 
complainant himself. It is an admitted 
fact that neither P, W. 9 nor the com- 
plainant referred to the fact of confession 
in the summary of evidence cr in the 
Court of Inquiry, The confessions were 
referred to by them for the first time te- 
fore the Court Martial. It is also an ad- 
mitted fact that no question was put to 
the accused regarding the alleged confes- 
sions when his statement was recorded 
before the Court Martial, Extra-judicial 
confessions are required to- be carefu_ly 
scrutinised in law. The infirmities in these 
extra-judicial confessions are too serious. 
It assumes more seriousness because the 
accused was not permitted to examine 
himself as a witness. A layman's decision 
is bound to be swayed if he is told that 
the accused had made confession of guilt 
to the complainant and also to the shep- 
keeper. It is not unlikely that the menm- 
bers of the Court Martial were influerc- 
ed by the said confessions. No reliancs 
ean be placed for drawing any legal n- 
ference against the accused on the basis 
of said confessions, 


(xi) The petitioner has raised several 
other grounds of challenge in the writ 
petition. They bring out some other ir- 
regularities in the procedure and approach 
followed by the Court Martial. I do not 
think it necessary to go into them as I 
think that the order of dismissal cannot 
be sustained on the points discussed by 
me. 


(xii) To summarise there are patent end 
serious errors of law on the face of he 
record. The findings of fact are perverse, 
There is clear denial of opportunity of 
being heard to the petitioner. The Court 
Martial trial is neither fair nor proper, 
It has resulted into miscarriage of justice, 
No wonder that the Adjutant General, zhe 
Defence Minister and the Law Minister 
found that guilt was not -conclusively 
` established. I, therefore, quash the entire 
Court Martial proceedings. 


considered the requirement of: 
.- Section 114 at all_ 


‘The findings. 
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of guilt and sentence of dismissal -are set. 


“aside... Impugned orders. dated--16-8=1¢74; 
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8-1-1975, 4-12-1975 and 17-3-1977 ac? 
quashed ‘and. set aside. The petitioner is 
entitled to reinstatemént. He is also en- 
titled to all consequential reliefs, mone~ 
tary and otherwise. Writ petition is allow- 
ed with costs. Rule is-made absolute. 


Rule made absolute. 
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YOGESHWAR DAYAL, J. 


S. K. Arora, Petitioner v. S. L. Sarna, 
Respondent, 


C. R. 910 of 1980, D/- 24-9-1981. 


(A) Delhi Reut Control Act (59 of 1958), 
S. 25B (5) — Application for leave to 
contest eviction petition — Landlord is 
entitled to not only reply to facts aver- 
red by tenant but also to place material 
on record for defeating tenant’s applica- 
tion which must be decided summarily. 
AIR 1978 NOC 45 (Delhi), Dissented from. 


An application u/s. 25B (5) for leave 
to contest.an eviction petition has, by its 
very nature, to be decided summarily. 
This is apparent from the heading of 
Chapter III-A, namely, “Summary trial 
of certain applications’, under which 
S, 25B (5) falls, But while deciding an 
application for leave summarily it does . 
not mean that the landlord cannot place 
facts or documents to defeat the said ap- 
plication. The landlord is entitled to not 
only reply. to the facts averred by tenant 
but also to place on record material which 
can prima facie show that the plea by 
the. tenant is negative-in character or 
vague or mala fide or sham, only to gain 
time. Thus, the application for leave 
cannot be decided merely on the basis 
of facts averred by the tenant. It will 
of course, depend on the facts of each 
case as to what extent the Controller 
would entertain affidavits and/or docu- 
ments to decide such applications for 
Jeave and no hard and fast rule can he 
laid that the party cannot file more than 
one affidavit or plac2 further documents 
whatsoever in support of his case, In law 
there is no limitation or bar to the par- 
ties from bringing on record documents 
in support or opposition to the applica- 
tion and/or from filing further affidavits, 
All that is required of the Controller 
while deciding an application for Ieave 
to contest, is to observe rules of natural 
justice, ie., hear both the parties and 


*From order of J. D. Kapoor, Rent Con- 
troller, Delhi, D/- 31- 7- 1080, 
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give opportunity to party to produce the 
material on which he relies and also 
grant opportunity ‘to opposite party to 
rebut that material. AIR 1977 NOC 205 
(Delhi), Rel. on; (1977) 2 Ren CJ 267 and 
AIR 1980 Delhi 209, Disting. AIR 1978 
NOC 45 (Delhi), Dissented from. 

- (Paras-34, 35, 41, 43) 


(B) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) — Bona fide personal require- 
ment of landlord — Requirement of land- 
lord for accommodating his married son 
or daughter with family for looking after 
him and his wife who were both aged 
and sick — Is a bona fide personal re- 
quirement of the landlord entitling him 
to eviction decree. (1978) 1 Ren CR 3, 
Rel. on; 1974 Ren CY 405 (Delhi), Disting. 


l (Para 52) 
Cases Referred: Chronological Paras 
AIR 1980 Delhi 209 36; 38 


AIR 1978 NOC 45: (1977) 1 Ren CJ 902 


(Delhi) 36, 40 
(1978) 1 Ren CR 3: (1977) 2 Rent LR 553 
(Delhi) 48, 53 
AIR 1977 NOC 205: ILR (1977) 1 Delhi 22 
36, 42 


(1977) 2 Ren CJ 267: (1977) 2 Rent-ER 
177 (Delhi) ` ' 36, 37 

- 1974 Ren CJ 405: (1974) 76 Pun LR (D) 
241 48, 49, 51, 52 
AIR 1971 Delhi 151: 1970 Ren CR 511 
| 48 

1970 DLT 484: 1970 Cur LJ 769 - 48, 49 
1970 Ren CJ 160.: 1969 Ren CR 992 (Delhi) 


43, 49 

1970 Ren CR 292: 1971 Ren CJ 322 
(Delhi) < | 48, 49 
(1967) 69 Pun LR (D) 260 48 
(1964) 66 Pun LR 881 48 
(1962) 64 Pun LR 521 48 


(1961) €C. R. No. 411 of 1961, D/- 22-10- 
1961 (Punj), Bhagwan Dass v. Smt. 
Shakuntala Devi 48, 49 


D. R. 


Vinay Bhasin, for Petitioner; 
for 


Mahajan with Miss Usha- Kumar, 
Respondent, 


ORDER:— This petition for revision is 
under the proviso to sub-sec. (8) of S. 25B 
of the Delhi Rent Control Act, 1958 (59 
of 1958) (hereinafter referred to as the 
“Act”) against the order of the Rent Con- 
troller, Delhi dt. 31st July, 1980 dismiss- 
ing the application filed by the petitioner- 
tenant for leave to contest the applica- 
tion for ejectment filed by the respon- 
dent-landlord on the grounds specified in 
el. (e) of the proviso to sub-sec, (1) of 
S. 14 of the Act, | 
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Z For a proper appreciation af the 
case of the parties it is necessary to deal 
with the pleadings and facts in detail. 

3. An application for ejectment was 
filed by the respondent-landlord, Shri 
S. L. Sarna against Shri S. K. Arora 
(tenant) for ejectment on the ground of 
bona fide personal requirement under the 
aforesaid provision. Since the petition 
for ejectment was filed on the aforesaid 
ground the application for ejectment 
was dealt with under the summary pro- 
cedure for‘ trial for such applications 
provided for by S. 25B. 


4. The case of the landlord in the ap~ 
plication for ejectment was that the suit 
premises which are situated on the First 
floor of premises No. L-22, South Exten- 
sion, Part II, New Delhi, was let out to 
the tenant on or about 7th May, 1973 for 
residential purposes. It was pleaded that 
the agreed monthly rent is at the rate 
of Rs. 925/- per month and the landlord 
pays house tax, ground rent etc. without 
charging the same from the tenant and 
the electric charges are paid by the ten- 
ant according to meter reading while ths 
water charges are paid on the fixed rate 
of Rs. 50/- per month. That the demised 
premises consists of three bedrooms, one 
drawing-cum~dining room with attached 
kitchen with two bathrooms having at- 
tached toilets and a covered lobby. The 
premises demised are shown in red 
colour in the plan attached with the ej- 
ectment application* situated in the first 
floor. 

5. The particulars of bona fide per- 
sonal requirement are rather peculiar in 
this case. It was alleged in the petition 
“that the petitioner is an old man of 
about 80 years of age and usually and 
constantly does not keep good health. 
The petitioner’s wife is also of 75 years 
of age and remains constantly ill and 
both of them are very weak and cannot 
look after themselves. The petitioner 
also suffers from eye trouble ‘and has 


‘developed cataract in the eye and is a 


heart patient and in view of his advanc-~ 
ed age, illness and physical ailments, the 
petitioner and his wife need constantly 
being looked after and being nursed by 
the other. family members viz, daughters 
and sons. $ , 

6. -The petitioner has three sons and 
three daughters and it is of  uzmost 
necessity that one or the other sons and 
his wife and family members and 
daughter’s husband constantly to stay 
with the petitioner and his wife with a 
view to nurse them without which the 
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petitioner and his wife cannot survive 
and in that respect the petitioner and his 
wife. are dependent on the children and 
need their constant support and nursing. 


7. The petitioner has very meagre 
accommodation on the ground floor and 
has only two bedrooms and one Puja 
Room and drawing-cum-dining room as 
shown in the blue clour shown in the 
plan attached. But considering the zd- 
vanced age of the petitioner and his w:fe 
and the high status and standard of liv- 
ing of the petitioner, the present accom- 
modation with him is extremely meagre 
and most inadequate and apart from the 
sons and daughters and daughters-n- 
law and sons-in-law the petitioner has 
to accommodate other guests who come 
to meet the petitioner and his family 
from outstation and for that purpose fhe 
accommodation is most inadequate and 
hence this petition for eviction with ze- 
spect to the first floor on the ground of 
bona fide personal necessity ‘for the abcve 
Said reasons.” 


8. It was also pleaded that the tenant 
has been requested several times to 
vacate the premises but he has not vacat- 
ed the same and the landlord-petitioner 
does not have any other suitable resi- 
dential accommodation which the lard- 
lord and his family members can avail 
of. 


9. Along with the petition for eje=t- 
ment, apart from the documents of tie, 
the petitioner also filed a copy of medi- 
cal certificate from Prof. S. R. K. Makk, 
M. S., F. R.C. S, F AMS dt. 12th Nov, 
1979 to the following effect :— 


“Sh. S. L. Sarna was examined by me 
on 19-10-1979 with complaint of gradual 
diminution of vision both eyes. My cb- 
servations are as under :— : 
Vision + RE-3/60— no improvement with 

glasses LE-6/18 with glasses + 1,2 D. 

Cyl. 180°—6/6 

Immature cataract both eyes 
Tension— RE 20.6 mm./Hg. Schiotz 

LE 18.9 mm./Hg. Schiotz 
Fundus examination; 

RE— Circinate ratinopathy, 

LE— Honeycomb choroiditis, 

In view of the circinate retinopathy -in 
the right eye the cataract operation is 
not indicated. Advised to show after six 
months,” | 

10. At this stage before I deal with 
the application of the tenant for leave to 
contest the application for ejectment, I 
may point out that the application ior 
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ejectment as drafted and filed was for 
the bona fide requirement by the land- 
lord for occupation as residence for 
“himself” and not “for the requirement 
of any family member dependent on 
him”, within the meaning of the grounds 
specified in cl. (e) of the proviso to sub=- 
sec. (1) of S. 14 of the Act. 

11. In substance, thus the plea was 
that the landlord, Shri S. L. Sarna as 
well as his wife are a very old couple 
and having very weak health constantly 
remain ill and cannot look after them- 
Selves, The landlord suffers from eye 
trouble as well, as he is a heart patient, . 
Both landlord and his wife need con- 
stantly being looked after and being 
nursed and for accommodating one of 
the sons or daughters that the accommo- 
dation is required as a “bona fide re- 
quirement for himself”, 

12. The summons being served on the 
petitioner-tenant in the prescribed form, 
he made an application u/s. 25-B of the 
Act for seeking leave to contest the peti- 
tion. The application was accompanied 
by an affidavit of the tenant-petitioner 
dt. 25th Feb. 1980. 

13. In this affidavit the tenant pur- 
ported to disclose such facts as would 
disentitle the landlord from obtaining 
recovery of the possession of the pre- 
mises. The facts.in paras 1 to 3 of the 
affidavit of the tenant are as under :— 

“That the present petition has been 
filed with mala fide intentions, and the - 
need of the petitioner is not at all bona 


fide. From his own showing, the peti- 
tioner is in occupation of three rooms 


and one drawing-cum-dining room. The 
family members of the petitioner are 
two, ie, the petitioner himself and his 
wife. The petitioner has purposely nof 
given the full particulars nor the names 
of his children. The petitioners all 
daughters are married and are settled in 
their own families. Two of the daughters 
of the petitioner are staying in Delhi and 
own their own property. One daughter is 
staying at D-36, South Extension PartTL 
New Delhi whereas the other daughter 
is staying somewhere in Greater Kailash. 
The third daughter of the petitioner is 
married and does not stay in Delhi. To 
the best of my knowledge two sons who 
are married are settied abroad, and one 
of them married to a foreigner, Both 
these sons of the petitioner own them 
property abroad and they have no inten- 
tion whatsoever of coming back and setix 
ling down in India and particularly with 


the petitioner, The third son of the peti- 


é 
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tioner is ‘settled in Bombay,. working 
there, and he has also no intention. of 
coming and settling down with the peti- 
tioner. The two sons of the petitioner 
who are settled abroad have never visit- 
ed the petitioner during the period of my 
tenancy, right from 1973. These sons who 
are fully independent are not dependent 
on the petitioner in any manner whatso- 
ever, The present accommodation avail- 
able with the petitioner and his wife is 
more than sufficient and he can accom- 
modate his guests if they visit him. 


2. The mala fides of the petitioner is also 
proved from the fact that there is more 
accommodation ‘available on the ground 
itself which he has let out lastly 
on or about ist Oct. 1979 when Mr. S.K. 
Vasan vacated the premises. The extra 
accommodation available on the ground 
floor is, 
bath rooms, one kitchen and one cover~ 
ed verandah, Apart from this, the peti- 
tioner has constructed a full-fledged -one 
oom set in the garage which is again 
Jet out by him on or about Sept./Oct. 
£978, The petitioner has been letting out 
the rear portion of the ground floor 
from time to time on increased rent. 
After Mr. S. K. Vasan vacated the house 
who was paying approximate rent of 
Rs. 825/- per month, the petitioner again 
let out. this premises in the month of 
Oct, 1979 at an enhanced rent. The need 
of the petitioner is not sudden and no 
changed situations have taken place from 
Oct. 1979 till the filing of the present 
petition. From his own showing the peti- 
tioner is eighty years and his wife is 
seventy-five years of age and the peti- 
tioner also does not keep good health, if 
would not therefore be convenient or 
advisable for the petitioner to occupy the 
first floor which would be against his 
interest. If the petitioner wanted genu- 
inely more accommodation, firstly he 


would not have let out the rear portion- 


of the ground floor in the month of Oct. 
1979. 
dire, he would have asked for the evic- 
tion of the tenants on the ground floor 
-and not of.the tenants of the first floor. 


3. The real bone of contention and the 


purpose of filing the present petition is 


that the petitioner wanted to coerce the. 


respondent to increase the rent, since as 
‘per his words the- rent in the area has 
ee substantially of similar build- 
ings. - 
June, 


1979 | approached the respondent 


': aad told’ him that: he- should ‘incréase the :. 
rent. of- the. premises in: his » ‘occupation 
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Consequently if the need was so- 


‘The - petitioner on. or -about 10th - 
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from Rs. 925/- -to Rs. 1,500/-. The ` re- 


spondent categorically informed the peti-- ° 


tioner that he was not in a positiory to 
increase the rent as demanded, but in- 
formed the. petitioner that if hə so 
agrees, he could increase the rent by 
Rs. 100/- or Rs. 150/-. The petitioner did 
not agree to this increase and insisted 
that the rent of the premises in occupa- 
tion of the respondent cannot be less 
than Rs. 1,500/- and as the rent prevail- 
ing. in the area of similar accommodation 
was about Rs, 2,000/-. When the respon- 
dent finally refused to accede to the de- 
mand of the petitioner of increasing the 
rent to Rs. 15500/-, the petitioner threat- 
ened the respondent of eviction proceed- 
ings, The-petitioner again approached 
the respondent on 23rd Sept, 1979 and 
told the respondent that the petitioner 
needed the accommodation for himself and 
therefore the respondent should vacate, 
The respondent immediately pointed out 
to the petitioner that since the tenants . 
at the rear of the ground floor, Mr. S. K, 
Vasan, was vacating his premises in tha 
end of Sept., he should occupy the same 
as that is suitable and convenient to him 
and his wife. The petitioner however 
informed the respondent that he is going 
to let out that portion to somebody else 
which would fetch him higher rent, and 
in case the respondent was also ready to 
increase the rent as demanded earlier, 

he would not proceed against the respon- 

dent in the Court of Law. The respon- 

dent again informed the petitioner that 
under no circumstances he could increase 

the rent as demanded, but again gave his 

alternative offer of increasing the rent 

by Rs. 100/- or Rs, 150/-, The petitioner 
then told the respondent that he would 

get his house vacated from the Court by 

filing an eviction petition against him, 

The present petition has therefore been 
filed as a device to coerce the respondent 
to accede to the. illegal and unjustified 
demand of the petitioner for increase of 
rent,” 


14, In view of thie application of the 
tenant for leave to contest the ejectment 
application along with the affidavit an 
opportunity was given to the landlord to 
file: his reply. l 


15. The landlord filed an ‘affidavit dt, | 
16th Apr, 1980 on 22nd Apr, 1980 and 
pleaded that the tenant has not disclosed 


any true fdcts and does not ‘entitle him - 


to get any permission to deferid the peti= ` 
tion‘ and it was pleaded that it is. entire- - 
ly false on the part of the. tenant +o: al~ 
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lege that the eviction petition has been 
filed with mala fide intention and/or is 
not bona fide. It was further stated by 
the landlord in his affidavit that he was 
not in possession of three bed rooms znd 
one drawing-cum-dining room as alleged. 
The true fact is that he possesses only 
two small sized bed rooms and one srrall 
room which is a Puja Room used for he 
purposes of Puja only and cannot be used 
as bed room or for any other purpose 
and the drawing-cum-dining room is also 
very small although according to his 
status he needs a separate drawing room 
and a separate dining room. It was again 
reiterated in the affidavit that he and xis 
wife were very old, elderly and do not 
keep good health on account of advanced 
age and therefore have to be constanzly 
escorted and nursed by the family mem- 
bers i.e. sons, daughter-in-law, daughters 
and sons-in-law and the children and in 
fact he and his wife are wholly depen- 
dent on them. It was denied that his to 
sons have permanently migrated abraad 
and there is no intention of their coming 
back to India, It was also stated that orly 
one of his sons is temporarily living 
abroad and keeps on visiting India and 
stays with him and even at that time tne 
landlord is short of accommodation con- 
sidering the status of his sons and sors- 
in-law. It was also stated that two of his 
sons live in India and temporarily get 
posted outside Delhi but their main resi- 
dence is in Delhi and they stay with him 
and keep on coming to Delhi even when 
they are temporarily posted outside 
Delhi as the landlord is dependent on kis 
sons and daughters-in-law on account of 
old age. It was also stated that jt is 
wrong on the part of the tenant to alleze 
that his youngest son ie. the third son, 
who is at present at Bombay is perma- 
nently settled there and has no intentien 
of coming back and settling down in 
Delhi. It was also denied that two of kis 
sons have settled abroad and have never 
visited him since 1973. It was also stated 
that his son V. K. Saran, who is at prz- 
sent working as Controller of Coal Sup- 
plies with the Steel Authority of India 
Ltd; and who is at present temporariiy 
posted at Dhanbad, is not visiting him. 
It is also stated that his eldest son, K. E. 
Sarna is temporarily staying in the Uni- 
ed Kingdom and has been visiting him 
during the years 1974-75. Regarding tke 
ex-tenant Sh. S. K. Vasan, it was stated 
that the fact stated in para 2 of the aff- 
davit -of the tenant was false and wes 
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denied. It was stated that S. K. Vasan 
was a tenant with respect to a very small 
portion on the rear side of the building 
and had only one small room measuring 
10’x10’ and a small living room which 
was wholly insufficient and unsuitable 
for his purposes and that of his family 
members and considering his status it 
was useless for him. It was denied that 
the said portion was let out at any en- 
hanced rent. It was also denied that he 
got constructed any extra accommodation 
consisting of one room set over the gar- 
age and it was stated that the said 
room cannot be used by the landlord and 
is meant to accommodate the servant 
only and not for a person of the status 
of the landlord. It was then stated in 
reply that the ground floor portion held 
by him (landlord) would be used by him 
and his wife and his son and his wife to 
nurse him and/or his daughter and her 
husband and the first floor would be used . 
to house his family members on whom 
he was dependent and who would nurse 
him and look after him. It was denied 
that he ever asked for any increase in 
rent by single penny much less to ray 
the increase stim of Rs. 100/- or Rs. 150/-. 


16. The ejectment application there- 
after came up for arguments before the 
Controller on 26th May, 1980. During 
arguments, counsel for the landlord, 
stated that one of the sons of the land- 
lord has been transferred to Delhi and 
they would stay in the premises with the 
landlord and this development has taken 
place after the filing of the petition and, 
therefore, the landlord wanted to file an 
additional affidavit in this regard. This 
request of landlord was allowed subject 
to the right of the tenant-respondent to 
file counter-affidavit. It was directed that 
the landlord should also file the copy of 
the order of transfer of his son and the 
matter was adjourned to 9th July, 1980 
for filing of the affidavit of the landlord 
and 24th July, 1980 for counter-affidavit ' 
of the tenant. On 9th July, 1980, on re- 
quest of counsel for the landlord, the 
matter was adjourned to 14th July, 1980. 
On 14th July, 1980 the landlord filed a 
detailed affidavit and it was inter alia 
stated in paras 2 to 9 as under :— 


. “2, That I have got three sons:— (a) 
Shri K. K. Sarna who is an Engineer; in 
U. K. and-is of 56 years of age and is 
highly placed there; (b) Shri V. K. Sarna 
who is Mining Engineer and is at present 
Controller of Coal Supplies posted. at 


> ` X 
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‘Dhanbad under Steel. Authority of India 


' Bombay and his remunerations 


and holds very senior post: (c) Shri P. K. 
Sarna, Assistant Service Manager (Ser- 
vice Headquarters) with Tata Engineer- 
ing Locomotive Co. Ltd. (TELCO) at 
at the 
present moment are Rs. 45,000/- per year. 
His services are likely to be transferred 
to various places. 

3. That I have got three daughters: (a) 
Mrs. Indra Mohindru, who is ‘married to 
Shri J. R. Mohindru working as Assistant 
Sales Tax Officer at Delhi. My daughter 


‘ Indra Mohindru: is also working in the 


Hip 
z 


other members . 


Railways. Both of them are residing in 
Delhi but they both are employees; (b) 
Mrs. Shakun Vohra, who is wife of Shri 


'R. P. Vohra, Regional Manager with M/s. 


Ashok Leyland Ltd. posted at Delhi. His 
total remunerations are Rs. 60,000/- per 
year (c) Mrs. Sunit Balaggan who is 
wife of Shri K. K. Balaggan, a Senior 
Professor ‘of Industrial Ehgineering in 
National Institute of Training Industrial 
Engineers (NITIE), Bombay. 


4. That I have already stated in my 
earlier affidavit that I am of 80 years of 
age and my wife is of about 75 years 
of age. We are both old people and im= 
mediately require the assistance of our 
near and dear relations for the purpose 
of being looked after in our life. My 
eye-sight is seriously affected and. hoth 
myself and my wife are victims of many 
diseases natural to the old-age persons. 


5. That of all my sons and daughters, 
the only suitable person who can look 
after myself and my wife is my daughter 
Smt. Shakun Vohra, who, as stated, 
above, is the wife of Shri R. P. Vohra. 
Regional Manager of M/s. Ashok Leyland 
Ltd. She has agreed to shift to my pre~ 
mises with her family so that she can 
remain with us and render all possible 


help and assistance required by us. Affi- 


davit to that effect from my daughter 
Smt. Shakun Vohra, is a being filed 
herein. 


6. That Shri R. P. Vohrā, husband of 


‘mv daughter, as stated above, is holding 


a senior post. of Regional Manager with 
M/s. Ashok Leyland Ltd. and is drawing 
Rs. 60,000/- per year. The man of his 
status requires.a suitable and decent ac- 
commodation to live for himself and 
of his family. . My 
daughter Mrs. Shakun Vohra and | her 
husband who are parents of one 
daughter, need at least 3-bed room flat 
in the premises in dispute which are in 
occupation of the respondent, 
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7. Efforts were made to get my son 
Shri P. K. Sarna transferred from Bom- 
bay to Delhi. I was assured that such 
transfer ‘will materialise but due to cer- 
tain internal company matters, the trans- 
fer of my son from Bombay to Delhi is 
not likely to materialise in the near fu- 
ture. However the authorities of my son’s 
employers have assured my son thet he 
would be transferred to Delhi as and 
when it would be possible provided he 
makes his own arrangements of accom- 
modation there. A letter to that effect 
issued by M/s. TELCO is also enclosed 
herewith. 

8. That my other daughter ` viz. Mrs. 
Indra Mohindru ïs living in Delhi with 
her husband Shri J. R. Mohindru and 
other members of her family. It is not 
possible for her to look after me because 
as stated above, both of them are em- 
ployees and they have to go to work 
everyday. 

9. That at this old age of both myself 
and my wife and with the failing health, 
I being. the owner of the premises am 
finding ‘it very difficult to continue living 
alone and I submit that first floor be got 
vacated so that I can accommodate -my 
daughter Mrs. Shakun Vohra along with 
her family members to live there. She 
will be a source of great help and assist~ 
ance to both myself and my wife.” 

17. Along with this affidavit the land- 
lord also filed the original letter dated 
16th June, 1980 received by his son Shri 
P. K. Sarna from M/s. Tata Engineering 
& Locomotive Co. Ltd., Bombay with 
whom his son was working to the icJlow~ 
ing effect :— 

“Dear Mr. Sarna, 


This refers to your application dt ost 
Apr. 1980 for transfer to our Delhi office, 


to enable you to look after your aged 
parents, who are keeping indifferent 
health. 


We have also discussed this matter witk 
you. As explained to.you, we shall ad- 
vise you as and when we are in-a posi- 
tion to transfer. you to Delhi. - However, 
please note that in case you are trans- 
ferred to Delhi, you will have to make 
your own arrangements for accommoda+ 
tion. 

_ With best wishes, 
Yours sincerely, 
_ Ssa/- . 
- K. P. Panthaky,. 
Mr. P. K. Sarna, : 
Asstt. Service Manager, 
Service 
Bombay.” 
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18. This letter shows the request of 
Shri P. K. Sarna to his employers <0 
transfer him to Delhi to enable him <o 
look after his aged parents, who ace 
keeping indifferent health and the fact 
that his transfer was under consideration 
subject to the rider that his employers 
are not in a position to give him accon- 
modation in Delhi and that he will have 
to make his own arrangement for the 
accommodation. 

19. Along with his own affidavit and 
the aforesaid letter the landlord also £l- 
ed an affidavit of his daughter, Srat. 
Shakun Vohra.and it was stated in this 
affidavit that her brother Shri P. XKX. 
Sarna is holding a senior post with 
TELCO at Bombay. All efforts are being 
made to get him transferred to Delhi so 
that he and his family members can look 
after his old parents. It was also plead- 
ed by Smt. Shakun Vohra, daughter of 
the landlord that she was the only fit 
person to look after her old aged parents 
at the moment and she was married to 
Shri R. P. Vohra, who is working as 
Regional Manager, Ashok Leyland Ltd., 
posted at Delhi- and is drawing a tozal 
remuneration of Rs. 60,000/- per year. 
With that type of status and stretcher of 
her husband, they needed at least three 
bed rooms for their accommodation and 
they could stay in. the demised premises 
to render all possible assistance to her 
parents who are living on the ground 
floor with -nly two living rooms. It was 
. also stated that her brother Shri P. K. 
Sarna is unable to come to Delhi for the 
time being and his employers would cen- 
sider his transfer to Delhi only when he 
got his own arrangements for stay. It 
was stated by her that she was permen- 
ently staying with her husband in Dethi 
and would stay with her parents at fhe 
premises in dispute with a view to Icok 
after and nurse them at all times. 

20. After the two affidavits had been 
filed, one of the landlord and the other 
of his daughter, Smt. Shakun Vohra, an 


affidavit was filed by the tenant- 
petitioner dated 24th July. 1280 
and it was stated therein that 
the landlord -has misused . the 


opportunity provided to him for filing 
additional affidavit regarding his transer 
of one of his sons from Bombay to Dethi 
and instead filed his own affidavit and 
that of his daughter. It was stated that 
his daughter, Smt.. Shakun Vohra was 
presently residing at 11 Ring Road, Laj- 
pat Nagar, New Delhi and has fairly 
large accommodation provided to. ker 
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husband by his employers. Not only this 
Smt. Shakun Vohra and/or her husband 
own a big residential property at Greater 
Kailash, New Delhi and Smt. Shakun 
Vohra has filed her affidavit in order to 
help her father to build up a better case 
for eviction. It was stated that the addi- 
tional affidavit of the landlord cannot be 
taken note of in view of the orders pass- 
ed by the Court dt. 26th May, 1980. It 
was stated that the petitioner has made 
a wrong statement on the last date of 
hearing when he informed this Hon’ble 
Court in so many words that his son has 
been. transferred. 

21. Before the Rent Controller, fol- 
lowing submissions appear to have heen 
made on behalf of the tenant-petitioner 
for leave to contest the eviction peti- 
tion :— i i 


“(1) That only daughters of the peti- 
tioner are staying in Delhi and have 
their own houses and the sons are not 
dependent upon the petitioner for any 
purpose and’ the petitioner has not dis- 
closed in the petition as to which of the 
daughters wants to shift to him, 


(2) That the acccmmodation on the 
ground floor available with the peti- 
tioner is sufficient and adequate for them 
as his family consists of himself and his 
wife and even if one of his daughter 
shifts to his residence, the same accom- 
mndation would also be sufficient for 
their family. 


(3) That the main object of the peti- 
tioner is to increase the rent as in June, 
1979, the petitioner had approached the 
respondent for increasing the rent from 
Rs. 925/- to Rs. 1,500/- but the respon- 
dent informed that he was not in a pesi- 
tion’ to increase the rent and this gave 
rise to the present petition and further 
that some extra accommodation available 
to the petitioner on the ground floor, 
which was vacated by Shri S. K. Vasan 
in 1979, but the petitioner let out ths 
same lastly at enhanced rent and this 
shows that the requirement of the peti- 
tioner is not bona fide. 

The Rent Controller also noticed that 
“the petitioner has admitted having let 
out the portion vacated by Shri S. K. 
Wason but the explanation given by the 
petitioner in the affidavit is that S. K. 
Wason was a tenant in a small portion 
on the rear side of the building in ques- 
tion and had only one small room: meas- 
uring 10’ x 10” and a small living room 
which was insufficient and unsuitable for 
the petitioner’s purpose as well as for 
the - purpose of the family of his 
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daughter and that was why he let out 
that portion to some other tenant”. 


22. After noticing the aforesaid pleas 
the controller held that the plea, that 
the daughter of the petitioner who wants 
to shift in the suit premises also owns a 
house, will not be available to the ten- 
ant in view of the fact that the landlord 
and his wife are running in their eighties 
and their sons are out of Delhi. They do 
require somebody to look after them. For 
that purpose, the married daughter is 
also a member of the family of the land- 
lord and therefore, the landlord has 
every right to accommodate any of the 
daughters in the premises for being look- 
ed after. The Controller also found that- 
the accommodation with the landlord has 
also been admitted though the Puja Room 
in occupation of .the landlord is denied. 
He has proceeded to observe that “let us 
assume that there are three rooms with 
the petitioner as disclosed by the respon- 
dent in the affidavit. The petitioner and 
his wife are old persons. They do require 
separate accommodation because of their 
having various ailments. Three rooms ac- 
commodation is most unsuitable for a 
family of the petitioner, his wife and 
daughter and her husband who is 
Regional Manager of some private limit- 
ed company and is getting about Rupees 
5,000/- per month and, therefore, his 
status is also to be looked into. He is 
already living in three bed rooms accom- 
modation on rent. Thus we have to see 
whether the accommodation which is in 
the present occupation of the petitioner 
is also reasonably suitable for the family 
of the daughter or not.” 


23. The Controller also found that the 
premises which were vacated by Shri 
S. K. Wason was re-let and the re-letting 
has been satisfactorily explained. It was 
observed that “the premises in occupa- 
tion of the said tenant Sh. S. K. Wason 
were admittedly only one room and 
kitchen on the rear side of the building. 
Thus accommodation on the ground floor 
was obviously neither reasonable nor 
sufficient for the family of the daughter 
of the petitioner. The landlord has every 
right to let out the premises which ara 
not suitable to him and which cannot be 
used by him or his family members.” 

24, The Controller also observed fur- 
ther that ‘the petitioner who has gone 
very old and his wife is also very old, 
and they cannot look after themselves of 
their own and as such they have every 
right to be looked after by their child- 
ren. The need of such a child who may 
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be independent for accommodation pur= 
poses or otherwise, does come within the 
T of the need of the landlord “him- 
se ” 


25. While challenging the impugned 
order of the Controller, refusing leave to 
the tenant to contest the eviction peti- 
tion, Mr. Vinay Bhasin, learned counsel! 
for the tenant made the following sub- 
mission :— 

(i) The Court cannot go into the aver- 
ments beyond the ejectment application 
and can at the most look to the reply 
to the application for leave to contest. 


(ii) Under S. 25-D the tenant has te 
plead such facts, which if accepted, 
would disentitle the petitioner to the re- 
lief prayed for and for this the aver- 
ments made by the tenant in its appli- 
cation will be deemed to be correct and 
on the admitted facts it will have to be 
decided whether the leave to contest 
Should be granted or not. 


(iii) The question of bona fide neces- 
sity cannot be decided without taking 
evidence when the petitioner’s require- 
ment was disputed and particularly so 
when the stand of the landlord has been 
shifting. 

(iv) That the family members who 
were not normally residing with the 
landlord cannot come within the meaning 
of the expression “himself” contained in 
etka (e) to sub-sec. (1) of S. 14 of the 

ct. 

26. Before dealing with the submis- 
sions certain facts admitted by the par- 
ties have to be stated. 


27, The first admitted fact is tha: the 
landlord is a retired gentleman who had 
got up his sons very well, educated them 
very highly and they are all very well 
placed in life. 

28. The second admitted fact is old 
age and ill health of both the landlord 
and his wife. Landlord is more than 80 
years old and his wife is more than 75 
years old. Both are having numerous ail- 
ments and constantly do not keep good 
health. They have got no family member 
to look after. All their sons are out of 
Delhi and all the daughters are married, 
living comfortably in their own houses. 
It can just be assumed that they are in 
dire need of a person/or persons who can 
look after them, 

29. The other admitted fact is the ex- 
tent of accommodation with the landlord. 
The accommodation with the landlord 
consists of two bed rooms and drawing- 
cum-dining room. They also have an- 
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‘other room, which is described as a Puja 
Room by the landlord but which is cal- 
ed by the tenant as a living room. This 
so-called third living room is 6.4’ x J’. 
The size of the drawing-cum-dining is 
14’ x 18’ and the bed rooms are 12’x12’ 
and 12’x12.6’. 

30. The premises vacated by Shri S. X. 
Wason were situate on the rear side o2f 
the building, are two rooms besides kft- 
chen and bath room. The two rooms were 
described by the landlord as one smell 
room measuring 10’x10’ and a small liv- 
ing room. The tenant described the two 
living rooms as two bed rooms. It is also 
common case that the landlord has one 
room set over the garage. It is also ad- 
mitted that Shri S. K. Wason was paying 
Rs. 825/- per month and soon after fts 
vacation it was let out in Oct. 1979. 

31. The dispute thus centres round the 
following questions :— 

(A) What. is the nature of the thicd 
room? 


(B) Is the third room sufficient for the . 


requirement of the landlord for having 
some person/persons to look after him 
and his wife? 

(C) Can it be said that though the peti- 
tion for eviction was filed in Dec. 1979, 
the petition is mala fide as the landlord 
had let out the rear portion of the az- 
commodation on the ground floor vacated 
by Shri S. K. Wason to another tenant in 
Oct. 1979? - 


(D) Can the accommodation built on 
the garage be said to be suitable for the 
landlord for accommodating the persoa/ 
persons whom they require for looking 
after him and his wife? 


(E) Can the requirement of landlord to 
keep the family of his son or daughter, 
who are not living with the landlord, to 
look after him and his wife come within 
the expression “himself” occurring in 
proviso (e) sub-sec. (1) of S. 14 of the 
Act.” 

32. Before dealing with these disputas 
I find it appropriate to deal with the sub- 
mission made by learned counsel for the 
tenant, which I noted earlier, 


33. So far as the statutory provisions 
are concerned it will .be noted that 
Chapter III-A which provides the procz- 
dure how an application by landlord for 
the recovery of possession of any pra- 
mises on the ground specified in cl. (@) 
of the proviso to sub-sec. (1) of S. 14 is 
headed as “Summary trial of certain ap- 


plications” and sub-sec. (5) of Sec. 25-B _ 


‘merely states.as under :— 
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“25B (5). The Controller shall give to 
the tenant leave to contest the applica- 
tion ‘if the affidavit filed by the tenant 
discloses such facts as would disentitle 
the landlord from obtaining an order for 
the recovery of possession of the pre- 
mises on the ground specified in cl. (e) of 
the proviso to sub-sec. (1) of S. 14, or 
under S. 144A”. i 

34. When the leave is granted, the 
Controller is expected to commence the 
hearing of the application for ejectment 
as early as possible. But how the appli- 
cation for leave to contest is to be de- 
cided or the procedure to be dealt with 
by the Controller for deciding the appli- 
cation for leave to contest is not men- 
tioned. But the clue to it can be gather- 
ed from the heading of Chapter-IJIA, 
namely “Summary trial of certain appli- 
cations”, 

35. Mr. Bhasin, learned counsel for the 
tenant, wanted that the Controller should 
merely look at the application for leave 
to contest and the affidavit accompany- 
ing if, as filed by the tenant, and the 
reply thereto filed by the landlord. If I 
were to accept this submission in this 
form the whole purpose of providing for 
summary trial of applications based on 
the grounds mentioned earlier will þe- 
come a farce. It will then result in one 
party saying yes and other party saying 
no. It is true that the tenant is bound to 
disclose such facts as would disentitle the 
landlord for obtaining orders for recov- 
ery of possession, but it does not show 
what facts or material the landlord 
should place on record in order to defeat 
the application of the tenant. To illu- 
strate, suppose the landlord claims to be 
the owner but tenant disputes the title. 
If in this situation the landlord asserts 
his title and also produces prima facie 
documents of title, can it be said that 
still the leave must be granted because 
tenant is disclosing a fact which is es- 
sential for landlord to- prove. The only 
answer can be that the landlord is en- 
titled to not only reply to the facts aver- 
red by tenant but also to place on re- 
cord material which can prima facie 
show that the plea by the tenant is nega- 
tive in character or vague or mala fide 
or-sham, only to gain time. It is not, as 
suggested by learned counsel for the 
that tenant should aver facts 
which have to be accepted and then con- 
sidered whether such facts would dis- 
entitle the landlord for obtaining the 
order of eviction. The landlord is equal- 
ly entitled to refute those facts and this 
application by its very nature has to be 
a 
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decided summarily. But while deciding it 
summarily it does not mean that the 
landlord cannot place facts or documents 
to defeat the application of the tenant. 
In law there is no limitation or bar to 
the parties from bringing on record docu- 
ments in support or opposition to the 
application and/or from filing further 
affidavits.. All that is reguired is that the 
Controller should observe the rules of 
natural justice. 

36. In this connection I was referred 
to the decisions, namely; Om Prakash v. 
Bishan Lal (1977) 2 Ren CJ.267; Smt. 
Leela Wati v. Smt. Ganga Devi, AIR 
1980 Delhi 209; Delhi Cloth and General 
Mills Co. Ltd. v. T. S. Bhatia (1977) 1 
Ren CJ 902 : (AIR 1978 NOC 45) (Delhi) 
and Smt. V. L. Kashyap v. Sh. R. P. 
Puri, ILR (1977) 1 Delhi 22: (AIR 1977 
NOC 205). 

37. In Om Prakash v. Bishan Lal (1977) 
2 Ren CJ 267 (supra) Kapur, J. pointed 
out what the approach of the Controller 
ought to be and no exception can be 
taken .to the approach pointed out by 
learned Judge and it was rightly ob- 
served that it will depend on circum- 
stances of each case and the extent that 
it is necessary to examine the defence 
and if the defence is not sham or impro- 
bable and raises triable issues leave will 
have to be granted. 


38 Again in Smt. Leela Wati v. Smt. 
Ganga Devi, AJR 1980 Delhi 209 (supra) 
Kapur, J. pointed out that-u/s. 25-B of 
the Act, the Rent Controller has only to 
find out whether there is a case requir- 
ing trial and not to decide the case on 
imaginary evidence to reach the conclu- 
sion that it is not triable. It was also ob- 
served by learned Judge that the trial 
court should not to decide the falsehood 
or corretness of what has been stated but 
should see that if these facts are on re- 
cord what would. happen. Of course, 
there may be some completely outrageous 
defence which may be summarily reject- 
ed by the Controller. In the plausible 
defence, it is the duty of the Controller 
to put the matter for trial and allow leave 
to defend. 


39. Both these cases again do not 
lay down the procedure as to be follow- 
ed for deciding the application for leave. 
They only indicate the correct approach 
to be adopted for deciding such applica- 
tions. 

46. The decision of Anand, J. in Delhi 
Cloth and General Mills Co. Ltd. v. T. S. 
Bhatia (1977) 1 Ren CJ. 902: (AIR 1978 
NOC 45) (supra) however, throws some 
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light. The learned Judge observed as 
under:— 

“That the only question that the Addi- 
tional Rent Controller was required to 
determine at the preliminary stage of 
the proceedings was if the affidavi- filed 
by the petitioner disclosed a case which 
if’ accepted would non-suit the respon- 
dent. For consideration of such a ques- 
tion it was not open to the Controller to 
to consider the documents filed on the 
record by the respondent or to decide 
the question of fact in controversy be- 
tween the parties as the Additional Rent 
Controller appears to have done. Both 
the questions raised by the petitioner as 
to the bona fides of the respondent and 
the sufficiency of the accommodation 
available to the respondent, including the 
subsidiary questions which were raised 


-at the hearing in this Court as to whether 


the sons could be treated as members of 
the family dependent on the respcndent 
and if the respondent was entitled to live 
in his own house, whether or not the pre- 
sent accommodation was sufficient for his 
requirement, involved controversizs of 
fact and of law which would require 
careful consideration and even involve 
evidence. None of these questions could ` 
be said to raise sham issues or to be des- 
cribed as frivolous pleas, which may 
justify their rejection out of hand.” 

41. The observations of the learned 
Judge on the facts of the case are unex- 
ceptional but with due respect it cannot 
be stated as a rule of law “that for con- 
sideration of questions by the Controller 
it was not open to the Controller to con- 
sider documents filed on the record.” To 
illustrate, suppose in an application on 
the ground of personal bona fide require- 
ment one of the points in dispute is as 
to the purpose of letting. In order to claim 
the relief to defend the eviction applica- 
tion the tenant raises a defence that the 
premises were let out for residential- 
cum-commercial purpose or merely com- 
mercial purposes and not for residential 
purposes and to meet this defence the 
landlord not only says on affidavit that 
the premises were let out for residential 
purposes but also files on record the rent 
note or lease deed which mentions the 
purpose of letting and which had never 
been disputed earlier when occasion 
arose earlier or which in other proceed- 
ings had been admitted as a genuine 
document, will it be possible in such a 
case for a tenant to deny the execution 
of the lease deed or rent note and the 
Controller will shut its eyes to the docu- 
ment and grant leave, I am afraid, pro- 
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position so stated by the learned Judge is 
rather broad. It will, of course, depend on. 
each case but it cannot be said that the 
document produced by either party with 
the affidavit cannot be looked into. In 
fact, very often, it is necessary to look 
into those documents to see if the de- 
fence raised is deliberately false, mala 
fide, sham or bogus. It will thus depend 
in each case as to what extent the Con- 
troller would entertain affidavits and of 
documents to decide each applications for 
leave and no hard and fast rule can be 
laid that the party canno; file more than 
one affidavit or place further. documents 
whatsoever in support of his case. 


42. B.C. Misra, J. in Smt. V. L. Kash- 
yap v. R. P. Puri, ILR (1977) 1 Delhi 22: 
(AIR 1977 NOC 205) (supra) analysed 
what sort of defence is to be pleaded by 
the tenant to enable him to be granted 
permission to defend the petition for 
ejectment. 


' 43. The plea of the landlord in tha 
ejectment application was that because 
of his and his wife’s ill-health and ad- 
vanced age he required.either a family 
of a son or a daughter to look after him. 
This necessarily meant son or daughter 
‘whom he found convenient and who was 
willing to stay with the landlord, This 
was mentioned clearly by the landlord 
in his ejectment application. The tenant’s 
case in the affidavit was that the sons 
cannot stay with the landlords since they 
are all out and daughters cannot stay as 
they are very well settled with their hus- 
hands. At one stage the landlord was 
hopeful’ that his son who was in Bombay 
will be in a position to get transferred to 
Delhi and can stay and look after him 
and his wife. But it so happened that for 
the present it was not possible for his 
son at Bombay to come and stay. Thera 
was nothing illegal in landlord filing th2 
affidavit of his daughter living in Delhi 
to volunteer to shift to the premises in 
dispute to look after her parents in case 
they are vacated. The procedure followed 
by the Controller was just and in no way 
violative of the procedure prescribed. I 
also do. not find any merit in the sub- 
mission of learned counsel for the tenant 
-that the averments made by tenant in his 
application will have to be deemed to be 
correct. If this proposition is accepted it 
will completely defeat the purpose of sum- 
mary trial. Due to paucity: of accommoda- 
tion the tenant is likely to plead facts if, 
they are to be deemed to be accepted in 
every case for the purpose ~ of: deciding 
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applications for leave, hardly any appli- 


cation would fail, This certainly is not -: 
the idea behind this provision. In my 
view while deciding these applications; 


for leave to contest, all that is required 
for the Controller is to observe rules of 
natural justice ie. hear both the parties 
and give ‘opportunity to party to produce 
the material on which he relies and also} - 
grant opportunity to opposite party to 
rebut that material: I thus, find, that 
there was nothing wrong in the Control- 
ler in entertaining the affidavit of the 


landlord and his daughter Smt. Shakun 


Vohra on 14th July, 1980. 

44, Again itis not correct to state 
that the stand of the landlord was shift- 
ing. In the beginning in his petition he 
was wanting any of son’s family or any 
of his daughter’s family to come 
and reside. At one stage land- 
lord felt that his son posted in Bombay 
could come and look after him but the 
son was not able to come. Merely be- 
cause daughter is able to come and stay 
with him does not mean that his stand 
was shifting. 

45. It is clear from the size of the 
third room that the third room is neither 
a proper living room nor it is sufficient 
for need of any relation who may come 
and reside with the landlord to look 
after him and his wife. 


46. It will also be noticed that the 
premises vacated by Shri Wason, on the 
rear portion of the ground floor, was 
already on rent, The landlord had de- 
nied that the premises had been let out 
at higher rent. The tenant has not even 
disclosed as to at what higher rent it has 
been let out. It was also not the case of 
the tenant that the landlord had got the 
premises vacated from Shri Wason for 
his bona fide personal requirement. In 
fact there is no such plea. It is also prov- 
ed from the size of accommodation vacat- 
ed by Shri Wason that it would not have 
been suitable for the purpose of which 
the landlord now requires the premises 
in dispute. The plea as to the accommo- 
dation built by the landlord -on the 
garage is. only to be noticed- tọ be reject- 
ed, Such accommodation over the garage 
is built by the landlord, as pleaded by 
him, for servants and certainly it would 
not be suitable for the purpose of which 
the ejectment of tenant is sought. 

47. There is thus no merit to the first 
three submissions made by the learned 
counsel for the petitioner-tenant. 

48. The real question is whether the 
requirement :of the landlord to keep the 
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family of his son or daughter, who are 
not living with the landlord, to look after 
him and his wife come within the expres- 
sion “himself” occurring in proviso (e) to 
sub-sec. (1) of S. 14 of the Act. In this 
connection I was referred to the decisions 
reported as, C. L. Davar v. Amar Nath 
Kapur, (1962) 64 Pun LR 521, Jaswant 
. Singh v. Smt. Prem Kumari, (1964) 66 Pun 
LR 881, Bhagwan Dass v. Smt. Shakun- 
tala Devi, C. R. 411-D/61 decided on 
22-10-61 by Khosala, C. J., T. C. Rekhi v. 
Uma Gujral, 1970 Ren CR 292; Vas Dev 
Dhawan v. Triloki Nath, (1967) 69 Pun 
LR (D) 260; J. L. Mohta v. Hira Devi, 1970 
DLT 484; Lala Ram v. Smt. Kalawati, 
1974 Ren CJ 405;.P. D. Sharma v. Ram 
Lubhaya, 1970 Ren CJ 160; Shri Gobind 
Dass v. Shri Kuldip Singh, 1970 Ren CR 
511: (AIR 1971 Delhi 151); and Smt. Kri- 
shna Devi v. Smt. Parmeshwarji Devi, 
(1978) 1 Ren CR 3. 


49. I had an occasion to consider the 
meaning of the expression “himself” ap- 
pearing in the proviso (e) to sub-sec. (1) 
of S. 14 of the Act, in the case of Lala 
Ram v. Smt. Kalawati, 1974 Ren CJ 405 
(supra), That case was decided by me 
after taking. into consideration most of 
the cases which were cited at the Bar in 
this case as well as the decision of Sachar, 
J. in J. L. Mehta v. Smt. Hira Devi, 1970 
DLT 484 and in this connection I had an 

- occasion to observe as under:— 


“7 It has already been held by this 
court in numerous cases that the ex- 
pression ‘self’ appearing in the proviso (e) 


to S. 14 (1) of the Delhi Rent Control Act _ 


includes all members of the family of the 
landlord who had always been living 
with the landlord whether as dependent 
or otherwise. See Bhagwan Dass v. Smt. 
Sakuntala Devi (C. R. 411-D/61, decided 
on 22-10-61 by Khosala C. J.), T. C. Rekhi 
v. Uma Gujral (1970 Ren CR 292) and 
P. D. Sharma v. Ram Lubhaya (1970 Ren 
CJ 160). These cases were- followed by 
Sachar J. in the case of J. L. Mehta v. 
Hira Devi (1970 DLT 484). It has been 
held in the aforesaid cases that the cor- 
rect reading of proviso (e) to S. 14 (1) 
means that where the landlord (or the 
landlady as in this case) requires pre- 
mises for his/her own use then “his own 
use” includes the use of himself and the 
members of his family. The second part 
of the proviso comes into operation when 
the landlord requires the premises him- 
self as well as' for the benefit of such 
family members who had not been living 
with him earlier but who are in some 
way dependent on him either financially 


ae 
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or for purposes of residence or for any 
other sufficient reason. In that case it is 
essential that the member must be de- 
pendent on him, otherwise order for 
ejectment will not be made but as in 
the present case the landlady herself re- 
sides in the house along with her daugh- 
ter and her husband, it is not necessary 
that those members who reside with her 
should be in some way dependent upon 
her. In the present case the family con- 
sists of landlady, and her married daugh- 
ter along with her husband and children, 
In this case the requirement of the land- 
lady will be treated as “his or her own 
use” because she and her daughter's 
family will be treated as “self”, 

50. At this stage relevant part of pro- 
viso (e) to sub-sec. (1) of S. 14 of the Act 
may be noticed:— ; 

“(e) that the premises let for residen- 
tial purposes are required bona fice by 
the landlord for occupation as a residence 
for himself or for any member cf his 
family dependent on him, if he is, the 
owner thereof, or for any person for 
whose benefit the premises are held and 
that the landlord or such person has no 
cther reasonably suitable residential ac- 
commodation.” 

51. Case of Lala Ram v. Smt. Kala- 
wanti (1974 Ren CJ 405) (Delhi) (supra) 
decided by me earlier really construed 
the expression “himself” as opposed to 
the requirement of landlord “for any 
member of his family dependent on him”. 
There the question involved was which 
family members would come within the 
expression “himself” and it was held that 
family members already living with the 
landlord would be covered by the expres- 
sion “himself.” 

52. The question which has arisen in 
the present case had not arisen when I 
decided the aforesaid case of Lala Ram 
v. Smt. Kalawati (supra). As I noticed 
earlier this case is concerned with the 
“bona fide requirement by the landlord 
for occupation as a residence for himself”, 
This case is not concerned with the 
"bona fide requirement for any member 
of his family dependent on him”. The 
requirement in this case of the landlord 
that his son or daughter, not living with 
him, should come and live with him is 
a requirement of the landlord himself 
and is not the requirement of any mem- 
ber not living with him but dependerit on 
him. Here the landlord is dependent on 
a member of the family whom he wants 
to come and reside with him for his own 


‘needs, In-such a situation the expression - 
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“himself” is wide enough to include such 
requirement of the landlord “himself”. It 


will be noticed that the requirement is, 


not for the children but for a family 
which is required to come and live in the 
lpremises so as to look after the landlord, 
If in the situation, like the present, lend- 
lord wanted a Doctor or a nurse or their 
family to stay with him, the requirement 
would still have been of the landlord 
himself. But instead of calling a Doztor 
or nurse to look after him and his wife, 
the landlord decides that the suitable 
person to look after him would be his son 
and his family or a daughter and her 
family. I think it should come in the ex- 
pression “bona fide requirement as a rəsi- 
dence for himself’. It is not a question 
of splitting a family or reuniting the 
family. It is purely a question of the re~ 
quirement of the landlord, 


53. Decision of Sachar, J. in Smt. 
Krishna Devi v. Smt. Parameshwari Devi, 
(1978) 1 Ren CR 3 (supra) also supports 
my aforesaid view. Sachar, J. observed 
“where landlady wanted the premise: so 
that her married daughter and her family 
should live with her is the requirer-ent 
of the landlady herself and not that of 
daughter.” 


54. I am, therefore, in complete agree~ 
ment with the observations of the learned 
Rent Controller that the present case ful- 
fills the test of “bona fide requiremenz by 
landlord for occupation as a-resid=nce 
for himself.” I am also in agreement with 
the learned Rent Controller that no facts 
‘have been disclosed by tenant in. his aff- 
davit as would disentitle the landlord 
from obtaining an order for the recovery 
of possession of the premises, 


55. There is thus no merit in the zub-« 
missions of learned counsel for the peti- 
tioner and I also feel that it is not = fit 
case for interference in revision under 
the proviso to sub-sec. (8) of S. 25-B of 
the Act. 

56. The revision petition thus fails 
and is dismissed. 

57. Looking at the urgency of the re- 
quirement of the landlord as well as the 
difficulty for the tenant to find out an- 
other accommodation the petitioner is 
allowed three months’ time from the 
_ date of this order to vacate the premises, 

58. There shall be no order as to 
costs for the present petition. 

Revision dismissed, 
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YOGESHWAR DAYAL, J. 
Mohd. Sualin and others, Appellants v. 
Mrs. Sunila Chugh, Respondent. 
S. A. O. No, 201 of 1977, D/- 
1981.* 


Delhi Rent Control Act (59 of 1958), 
Ss. 39 and 15 (7) — Ejectment applica- 


30-10- 


tion —— Order striking out defence — 
Held, on facts, default in paying rent 
was not contumacious or wilful and 


hence there was grave error of law in 
striking off defence — Appeal was com- 
petent. Case Law Ref. (Paras 21, 22, 23) 
Cases Referred : Chronological Paras 


AIR 1981 SC 1657 : (1981) 3 SCC 486: 


1981 All LJ 908 © 13,16 
ILR (1978) 2 Delhi 317: 1978 Rajdhani 

LR 427 13, 18 
AIR 1977 SC 1986 13, 15 


AIR 1976 SC 2358: 1976 Rajdhani LR 

605 19 
AIR 1973 SC 2110 : (1973) 3 SCR 679 19 
1973 Ren CR 1 (Delhi) 
AIR 1964 SC 1317 13, 14, 15 


A. B. Saharya with Shyam Babu, for 
Appellants; H. S. Seth, for Respondent. 


JUDGMENT :— This is a second ap- 
peal under Sec. 3%, Delhi Rent Control 
Act, 1958, (hereinafter referred to as 
‘the Act’) against the order of the learn- 
ed Rent Control Tribunal dated 22nd 
July, 1977 whereby the learned Rent 
Control Tribunal set aside the order 
dated 10th Feb. 1977 passed by the 
learned Additional Rent Controller, 
Delhi, and ordered that the defence of 
the appellant be struck off under §, 15 
(7) of the Act. 


2. The facts leading to the appeal are 
that on 15-5-1972 a petition was filed for 
eviction of the appellant by the respon- 
dent on various grounds including eject- 
ment on the ground of non-pay~ 
ment of rent. It was stated by 
the landlord in the ejectment application 
that the arrears of rent are due at Ru- 
pees 59-62 p. since 1-10-1955 which have 
not been paid in spite of notice of 
demand. 


3. In relation to this claim the plea of | 
the appellant was that the rate of rent 


was Rs. 26-25 p. per month and 
not Rs. 59-62 p per month. The 
receipt of notice of demand was 
denied and it was also pleaded 





‘*Agpainst order of J. D. Jain, Rent Con-- 


trol Tribunal, Delhi, D/- 22-7-1977. 
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that there was no question of refusal to 
accept notice of demand. It was also de- 
nied that any notice was affixed on the 
premises. ` l 


4. After hearing the parties, on 9th 
Jan. 1973 the learned Addl. Rent Con- 
troller passed an order under S. 15 (1) 
of the Act requiring the appellant to de- 
posit arrears of rent with effect from 
lst May, 1969 at Rs. 26-25 p. per month. 
The appellant deposited the following 
amounts on the following dates there- 
after:— l 


Amount Date 
Rs. 1,207.50 31-1-1973 
Rs. 157.50 12-3-1973 
Rs. 105.00 3-9-1973 
Rs. 78.75 1-1-1974 
Rs. 157.50 26-3-1974 
Rs. 157.50 4-9-1974 
Rs. 78.75 20-3-1975 
Rs. 52.50 8-7-1975 
Rs. 157.50 , 19-8-1975 

f {rent up to 29-2-7868) 

5. The appellant also deposited a 


sum of Rs. 315 on 20-1-1977 which is the 
rent for the period from 1-3-1976 to 
23-2-1977. 7 

6- It will be noticed that up-till 29th 
Aug., 1975 the rents were being deposit~ 
ed in advance for various months and as 
on 29th Aug., 1975 the rent had been de- 
posited right up till 29th Feb., 1976. 

7. It appears that the landiord Nirmal 
Chand, who filed the eviction petition, 
had died on 3rd Feb., 1976 and unfortu- 
nately his son Sh. Balbir Sahai had also 
died on 6th Feb., 1976. 

8. It was only on 21st May, 1976 Smt. 
Sunila Chugh, wife of Balbir Sahai 
Chugh was allowed to be substituted in 
place of deceased Nirmal Chand and an 
application was filed six months there- 
after on 23rd Nov. 1976 under S. 15 (7) 
oi the Act for striking out the defence 
of the appellant for having failed to 
deposit the monthly rent due with effect 
from 1-3-1976. 

9. On this application being filed, the 
appellant. filed a reply on 2-2-1977 but 
before filing the reply he had deposited, 
on 20-1-1977 a sum of Rs. 315 covering 
the rent for the period 1-3-1976 to 28-2- 
1977. . 

_ 10. In the reply to the application for 
striking out the defence all these above- 
said deposits were brought out and spe~ 
cifically mentioned. It was also submitted 
that there was no order under S. 15 (1) 
of the Act. : 

li, The- learned Additional Rent Con- 

troller after noticing the aforesaid‘ con~ 


Sunila Chugh. 


A... R. 


duct declined to exercise his discretion 
for striking out the defence of the appel- 
lant and observed as under:— 

“The above deposits show that the 
entire rent has been deposited by the 
respondent. It has been submitted from 
the side of the petitioner that the 
amount has been deposited in advance, 
therefore, the same is invalid. This is a 
question to be taken into consideration 
at the time of the passing of the final 
order but the fact remains that the entire 
amount has been deposited and it wil. be 
too harsh to strike off the defence of the 
respondent simply because the respondent 
has deposited the rent in advance. I, there- 
fore, decline to strike off the defence of 
7 respondent and dismiss the applica- 
ion.” 


12. The respondent being dissatisfied 
with the order of the Additional Rent 
Controller went up in appeal to the Tri- 
bunal and the learned Rent Control Tri- 
bunai noticed that the rent for the period 
1-3-1976 to 28-2-1977 was deposited cnly 
on 20-1-1977 ie. after the receipt of 
notice of the application under S. 15 (7) 
of the Act. The operative part of the 
order of the learned Rent Control Tri- 
bunal is as under:— 


“The learned counsel for the respon- 
dent, has, however, urged that on account 
of death of the original landlord, the re- 
spondents somehow felt that they were 
no longer, under any obligation to deposit 
the rent. However he has not, been able 
to explain why the rent was not deposited 
even after the appellant had been 
allowed to be substituted as L. R. of the 
Original landlord vide order dated 2:-5= 
76. Thus the rent was deposited by them 
only after the application for striking 
out the defence has been made. Failure 
on their part to deposit rent for such a 
long period would not warrant inference 
that the omission was accidental or bona 
fide. Any how no explanation whatso- 
ever was furnished by them in the reply 
to the said application. Under the cir- 
cumstances, I find no justification for 
sustaining the impugned order.” 


13. Before me Mr. A. B. Saharaya, 
learned counsel for the appellant, has 
submitted that the discretion has not been 
exercised by the Tribunal on correct 
principles and the learned Tribunal while 
exercising discretion of reversing the 
order of the Additional Rent Contrciler 
has ignored the principles laid down by 
the Supreme Court and this Court in 
catena of cases formulating the principles 
on which powers under S. 15 (7) of the 


\ 
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Act could be exercised. He referred to 
me the decisions in V. K. Verma v. Fa- 
dhey Shyam, AIR 1964 SC 1317; Hem 
Chand v. Delhi Cloth & General Mills 
Co. Ltd., ATR 1977 SC 1986; Bimal Chand 
Jain v: Gopal Agarwal, (1981) 3 SCC 4&6: 
(AIR 1981 SC 1657); Bharat Pulvarismg 
Mills Pvt. Ltd. v. Tara Chand Malik Cha- 
ritable Trust, 1973 Ren CR.1 (Delhi) end 
Ariana Afghan Airlines Co. Ltd. v. Cycle 
Equipment (P.) Ltd., ILR (1978) 2 Delhi 
317 and submitted that it is not every 
default which calls for striking out of 
the defence under S. 15 (7) of the Act 
because the default has to be contumaci- 
ous and thus submitted that since the 
discretion has not been exercised by the 
learned Rent Control Tribunal on correct 
principles, it raises a substantial question 
of law and is liable to be set aside in 
second appeal. 


14, In V. K. Verma v. Radhey Shyam, 
(ATR 1964 SC 1317 at p. 1319) referred 
to earlier the Supreme Court observec as 
under:— 

“Under the old Act the Court had no 
option but to strike out the defence if 
the failure to pay or deposit the rent vas 
proved; under the new Act the Contzol- 
ler who takes the place of the court has 
a discretion in the matter, so that in pro- 


per cases he may refuse to strike out the 


defence. Consequently the Court ` would 
not be bound to strike out the defence 
against ejectment but may or may not 
do so on a consideration of the circum- 
stances.” é 

15. In the case of Hem Chand v. Delhi 


Cloth & General Mills Co. Ltd. (AIR 1977 
SC 1986) referred to earlier the Supreme 


Court again affirmed its decision in the- 


ease of V. K. Verma v. Radhey Shyam. 

16. While interpreting O. 15, R. 5 (1) 
and (2), C.P.C. the Supreme Court ob- 
served, in the matter of Bimal Chand 
Jain v. Gopal Agarwal (AIR 1981 SC 1657 
at p. 1659) (supra), as under:— 

"An order under sub-rule (1) striking 
off the defence is in the nature of a 
penalty. A serious responsibility rests on 
the court in the matter and the powe is 
not to be exercised mechanically. There 
is a reserve of discretion vested in the 
court entitling it not to strike off the 
defence if on the. facts and circumstances 
already existing on the record it fnds 
good reason for-not doing so. It will al- 
ways be a matter for the judgment of 
the court to decide whether on the mate- 
rial before it, notwithstanding the ab- 
sence of a representation .under.. sub- 
rule (2), the defence should «or - should 
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not be struck off. The word “may” in 
sub-rule (1) merely vests power in the 
court to strike off the defence. It does 
not oblige it to do so in every case of 
default.” 


17. Kapur, J. in the aforesaid matter 
of Bharat Pulvarising Mills Private Ltd., 
New Delhi v. Tara Chand Malik Charita- 
ble Trust (1973 Ren CR 1) (Delhi) in an 
elaborate judgment observed as under:— 

“This is not a provision for punishing 
the tenant. The sub-section is intended 
to enable the court to have an effective 
way of enforcing compliance with its 
orders under S. 15. In the case of failure 
to deposit the rent, the Controller has a 
discretion to strike out the defence but 
normally such a penalty will be imposed 
only when there is a contumacious or 
wilful disregard of the order. 
If there is a merely late compliance of 
the order, I do not think it can be con- 
sidered to be contumacious or wilful dis- 
regard of the order. The provisions of 
S. 15 (7) must be read to be not dissimi- 
lar to the provisions of O. 13, R. 21, 
C.P.C. where it is settled law that only 
a wilful or contumacious default in com- 
plying with the order for discovery or in- 
Spection can lead to the striking out of 
the defence.” 


18. Again a Division Bench of this 
Court in the aforementioned case of 
Arian Afghan Airlines Co. Ltd. v. Cycle 
Equipments (P.) Ltd. (LR (1978) 2 Delhi 
317) observed as under:— 


“While it is not possible to lay down 
exhaustively the circumstances in which 
an order striking out the defence may’ 
follow, for that is what the Legislature 
left unsaid in its wisdom. Where, how- 
substantially com- 
plied with the order or there are circum- 
stances of a mitigatcry nature, it would 
not be proper to strike out the defence 
and deprive- the tenant of the. opportu- 
nity to defend an ejectment action.” 

19. It will be noticed that in the pre- 
sent case the landlord had died. A view 
had been taken by the Supreme ` Court 
in Phul Rani v. Naubat Rai Ahluwalia, 
(1973) 3 SCR 679: (AIR 1973 SC 2110): 

“that death of the plaintiff will not 
abate an ejectment application but an 
ejectment application on the ground of 


bona fide personal requirement of the 
landlord may abate.” 
This view of the Supreme Court was 


reversed by the Supreme Court in its 
judgment reported as 1976 Rajdhani. LR 
605 (606): (AIR 1976 SC 2358) in.the case 
of Shantilal Thakordas v. Chimanlal. 
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20. The present application for eject- 
ment was also inter alia on the ground 
of bona fide personal requirement. That 
is why it was contended before the Tri- 
bunal, in the present case, that the ap- 
pellants somehow felt that the proceed- 
ings have abated and therefore they have 
no obligation to deposit the rent after 
the death of the landlord. If one looks at 
the conduct of the appellants one notices 
that right from Feb. 1973 till 29th Aug., 
1975 the rent was invariably being depo- 
sited in advance and some time to the 
extent of more than six months in ad- 
vance and even the last payment which 
was made before the filing of the appli- 
cation for striking out the defence by the 
landiord a deposit had been made on 29th 
Aug., 1975 which covered the payment of 
rent right till 29th Feb., 1976. This con~ 
duct shows that the appellants never 
wanted to withhold the rent and in fact 
out of abundant caution, so that they 
may not commit a default, they had in- 
variably deposited the rent in advance, 


21. The Tribunal unfortunately com- 
pletely ignored that while passing an 
order under S. 15 (7) of the Act it is not 
the default which has to be looked into 
but it has also to see the circumstances 
and the previous conduct of the tenant. 
It cannot be said on the facts of the pre- 
sent case that the circumstances were 
such or the conduct was such that an 
order for striking out the defence must 
be passed. The learned trial Court for 
good reasons looking at the past conduct 
of the appellants declined to stike off 
the defence and also noticed, as soon as 
the application was filed, the appellants 
realised their mistake and much before 
the application for striking out the de- 
fence came up for decision, the appel- 
lants had deposited the entire rent. The 
Controller had also noticed the previous 
conduct of the tenants in paying rent 
much in advance to the time when it be- 
come due even. The default could not be 
called contumacious or wilful. 


22. In these circumstances it must be 
held that the Tribunal committed a grave 
error of law in striking off the defence 
of the appellants under S. 15 (7) of the 
Act. The Tribunal did not take into ac- 
count the aforesaid principles laid down 
in the aforesaid authorities and jumped 
to the conclusion. Merely because the 
default remains unexplained, the Tribunal 
was duty bound to strike out the defence, 
is not the correct approach. All the facts 
and circumstances of the case have to be 
seen and unless, as observed by Kapur J. 


General Engineering Works 


A.I. R. 


the default is contumacious the defence 
ought not to have been struck off. 

23. Learned counsel for the respon- 
dent submitted that no second appeal is 
competent as the order passed by the 
Tribunal was a discretionary order. It 
is true that normally the discretionary 
orders cannot be interfered with in the 
appeal. But when the discretion has been 
exercised without the principles for ex- 
ercise of discretion being kept in mind 
the discretion is vitiated and like the pre- 
n case raises a substantial question of 
aw. 

24, I would accordingly accept this 
appeal, set aside the order dated 22nd 
July, 1977 passed by the learned Rent 
Control Tribunal and restore the order 
dated 10th Feb., 1977 passed by the 
learned Additional Rent Controller, 
Delhi. 

25. However, on the facts of the pre- 
sent case the parties are left to bear 
their own costs throughout. 

Appeal allowed, 
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M/s. Sunder Industries and another, 
Petitioners v. M/s. General Engineering 
Works, New Delhi, Respondents. 

C. R. No. 1165 of 1981, D/- 7-1-1932. 

(A) Civil P. C. (5 of 1908), O. 37, R. 3 (5) 
and (6) — Summary suit — Disclosure by 
defendants, of facts, if proved, would non 
suit plaintiff — Leave to defend must be 
granted unconditional, 


Where in a summary suit under O. 37, 
C.P.C. the crucial objection raised by the 
defendants was that as the plaintiff was 
neither a limited Company nor a partner- 
ship concern, it was not a legal entity, it 
could be said that the defendants disclos- 
ed a fact which if proved to be correct 
would non suit the plaintiff and the suit 
would be dismissed. This ground alone 
was sufficient to grant the defendants un- 
conditional leave to defend. (Para 5) 


(B) Civil P. C. (5 of 1908), ©. 19, R. 3 


. (1) — Affidavits, not properly verified — 


Not admissible in evidence, 

Affidavits are either affirmed as true 
to knowledge, or from information re-« 
ceived provided the source of information 


is disclosed, or as to what the deponent ‘ 


believes to be true provided the grounds 
for such belief are stated. If the affidavit 
lacks such verification it is of no use. If 
affidavits were not properly verified They 


BZ/BZ/A507/82/SSG 
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cannot be admitted in evidence. AIR 1970 
SC 652, Rel. on. (Para 6) 

(C) Civil P. C. (5 of 1908), S. 115, O. 37, 
R., 3 (5) — Exercise of jurisdiction illegal- 
ly — Summary suit — Defendants alleg~ 
ing that plaintiff was not a legal entity 
— Trial Court had no jurisdiction to pro- 


ceed with suit — Trial Court’s direction | 


to defendants to furnish bank guarantee, 
must be quashed — Unconditional leave 
to defend suit granted — AIR 1972 Delhi 
102 (FB) and AIR 1969 Guj 18, Dist. 


(Paras 7, 3) 
Cases Referred: Chronological Paras 
AIR 1972 Delhi 102 (FB) re | 


AIR 1970 SC 652: 1970 Lab IC 566 6 
AIR 1969 Guj 18 7 

Jai Bhagwan Gow], for Petitioner; J. C 
Bathra with Jawahar Chawla, for Respon- 
dents. 


ORDER:— This revision under S. 115 of 
` the Civil P. C. is directed against the 
judgment and order dated 10-11-1981 of 
the Subordinate Judge, Ist Class, Delhi 
granting leave to the petitioners-defen-~ 
dants to contest the suit filed by the re~ 
spondent-plaintiff under O. 37 of the Civil 
P. C. for the recovery of Rs. 6500 subject 
to the petitioners furnishing bank guaran- 
tee for the amount in suit, | 
2. Briefly the facts are that M/s. 
General Engineering Works plaintif- 
respondent alleging itself to be a unit 
the proprietors of which are M/s. Hindus- 
tan Development Corporation Ltd. a com- 
pany registered under the Companies 
Act, filed this suit for the recovery of 
Rs. 6500/-. The plaintiff alleges that the 
defendants placed orders for the supply 
of G. I. wire against which the goods were 
supplied of the value of Rs. 10,280, that 
the defendants issued cheque for the said 
amount on 5-3-1980 which was dishonour~ 
ed, that subsequently the defendants paid 
a total sum of Rs. 4580 on various dates 
leaving behind a sum of Rs. 5700 as the 
balance due from them on account of the 
dishonoured cheque of Rs. 10,280, that 
the defendants issued a further cheque 
of Rs. 5700 on 9-8-1980 which was also 
dishonoured. The plaintiff thus claimed 
the sum of Rs. 6500 detailed below from 
the defendants: - 


1. Amount of the dishonoured 


cheque No. 680828 Í 

dt. 9-8-80 : Rs. 5700/~ 
2. Simple interest at 18% p.a. Rs. 690/- 
3. Legal notices fee and Misc. 

expenses : Rs. 110/~ 


Total: Rs. 650d/- 
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3. The plaintiff filed this suit under 
Order 37 of the Code of Civil Procedure. 
The defendants entered appearance. The 
plaintiff took out summons for judgment 
supported by an affidavit dated 5-8-1981. 
The defendants filed an application for 
leave to defend supported by an affidavit 
dated 24-8-1981 alleging that the plaintiff 
was not a legal entity and as such the suit 
was not maintainable, that the plaint did 
not disclose the authority and right of 
the person who had signed and verified 
the plaint and instituted the same, that 
the suit was based on the original consi- 
deration for the balance of price of goods 
and as such it was not maintainable under 
Order 37 of the Code, that there was no 
agreement for payment of interest at 18% 
per annum, that if the suit was on the 
basis of dishonoured cheque dated 9-8- 
1980 for Rs. 5700, the interest would be 
payable from the date. of dishonour of 
cheque at 6% per annum under the Nego- 
tiable Instruments Act, that the claim for 
Rs, 110 towards alleged legal notices fee 
and Misc. charges was too vague and un- 
intelligible and was not maintainable for 
recovery in a summary manner, that the 
goods supplied against post dated cheque 
dated 5-3-1980 for Rs. 10,280 were below 
the agreed specification. inasmuch as the 
goods supplied were of 21}: gauge while 
the agreed specification was 22) gauge, 
that there was a difference of Rs. 1000 
per metric tonne in the two specifications 
and after negotiations with Mr. S. K. Jain 
and Mr. I. D. Gupta of the plaintiff, it 
was agreed to give a credit for Rs. 1285 
to the defendants on this account, that 
the cheque dated 9-8-1980 for Rs. 5700/- 
was not given to the plaintiff towards the 
bill dated 12-2-1980, that the said 
cheque was a post dated cheque 
towards another order placed in March 
1980 for the supply of one metric tonne 
of G.I. wire of 244 gauge at Rs. 9000 per 
metric tonne which goods were not sup~ 
plied by the plaintiff and therefore, the 
defendants suffered a loss of Rs. 2000, 
that the cheque dated 9-8-1980 was ob- 
tained from the defendants by the plain- 
tiff in blank both in respect of its date 
and amount towards price of the subse- 
quent order placed in March 1980, that 
the goods were not supplied but the plain- 
tiff had fraudulently filled in the blank 
cheque and therefore, the cheque was 
without consideration and the suit as such 
was not maintainable. 


The plaintiff in repiy denied the vari- 
ous allegations of the defendants, The 
plaintiff further submitted that it was a 
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legal entity and the suit was maintain- 
able, that the transaction between the 
parties were done in the name of General 
Engineering Works and as such the suit 
was maintainable. It was further averred 
that the cheque for Rs. 5700 dated 9-8- 
1980 was issued by the defendants to- 
wards the balance of price of goods which 
was subsequently dishonoured. It was 
denied that the cheque was blank in res- 
pect of its date and amount, and that no 
order was placed by the defendants in 
March 1980 for the supply of the other 
goods as alleged. The trial Court after 
observing that there was no explanatton 
on behalf of the plaintiff as regards its 
status and also observed that the plain- 
tiff failed to establish that it can main- 
tain a suit in the present form it may 
fail (sic), It was further observed that 
the defendants have raised a triable issue. 
In spite of these observations 
Court granted leave to contest subject to 
the defendants furnishing bank guaran- 
tee for the suit amount. 

4. The defendants are entitled to ob- 
tain leave to defend on disclosing facts 
which may be deemed sufficient to entitle 
them to defend the suit and the Court 
may grant leave unconditionally or upon 
such terms as may appear it to be just 
as provided in O. 37, R. 3 (5) of the Civil 
P. C. Further it has been provided in 
O. 37, R. 3 (6) of the Code that if the 
defendant is permitted to defend on 
furnishing security and on his failure to 
do so the plaintiff would be entitled to 
judgment forthwith. Thus it has to be 
seen whether the defendants in their ap- 
plication for leave to defend disclosed 
facts which entitle them to defend the 
suit. The crucial objection raised by the 
defendants is that the plaintiff was not a 
legal entity and as such the suit was 
bound to fail. The plaintiff in the suit is 
M/s. General Engineering Works. Para 1 
of the plaint reads as under:— i 

“That the plaintiff is a Unit the pro- 


prietors of which are Messrs Hindustan 
Development Corporation Ltd. a com- 
pany registered under the Companies 


Act, having its office in New Delhi and 
running its business activities in Delhi.” 
5. Prima facie the proprietors of the 
plaintiff are M/s. Hindustan Development 
Corporation Ltd. as alleged in the plaint. 
The plaintiff is neither a limited com- 
pany nor a partnership concern. It, there- 
fore, appears that the plaintiff is not a 
legal entity and as such would not be 
entitled to institute the suit in the name 
of M/s. General Engineering - Works. In 
other words it must be held that the de- 


A 


the trial, 
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fendants have disclosed a fact which if 
proved to be correct would non suit the 
plaintiff and the suit would be dismissed. 
This ground alone it appears to me is suf- 
ficient to grant the defendants uncondi- 
tional leave to defend. The reason is sim- 
ple, if conditional leave to defend is 
granted to the defendants and they failed 
to comply with the condition the conse- 
quence would be that the plaintiff would 
be entitled to judgment forthwith which 
would be contrary to law and without 
jurisdiction, 


Although the objection as regards legal 
entity of the plaintiff was taken in the 
application for leave to defend but no 
step appears to have been taken by the 
plaintiff up to this date for bringing on 
record any matter to show that General 
Engineering Works was a legal entity 
entitled to institute the suit. This is 
however a matter which can be gone in- 
to after the grant of leave to the defen- 
dants and filing of the written statement 
by them. The trial Court has not taken 
into consideration this important aspect 
of the case that if the plaintiff was not 
a legal entity it was not entitled to a 
decree under O. 37 of the Code.’ The 
learned counsel for the petitioners- 
defendants next submits that the affida- 
vit in support of summons for judgment 
is not an affidavit in law. He further sub- 
mits that the affidavit on behalf of the 
plaintiff in reply to the application and 
affidavit for leave to defend is also not 
an affidavit in law as both these affi- 
davits were not verified in accordance . 
with law and were of no use. His conten- 
tion is that these two affidavits cannot be 
looked into to determine if the defen- 
dants were not entitled to leave to defend. 
He submits that the verifications are such 
that these affidavits cannot be looked in- 
to. The verification on the affidavit in 
support of summons for judgment reads 
as under:— 


“Verified at Delhi on this 5th day of 
August, 1981 that the contents of my 
above affidavit are true and correct to 
my best knowledge and belief and no- 
thing has been concealed therefrom.” 
Similarly the verification on the affida- 
vit in reply to the application for leave 
to defend reads as under:— 


“Verified at Delhi on this 23rd day of 
September 1981 that the contents of all 
the aforesaid paras and sub-paras of my 
above affidavit are true and correct to . 
my personal knowledge, knowledge from 
the records and the information received 
and the legal advice sought and believa 


` 
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to be true and correct and nothing has 
been concealed therefrom.” 

6. Order 19, Rule 3 (1) of the Civil 
P. C. provides, “Affidavits shall be con- 
fined to such facts as the deponent is able 
of his own knowledge to prove, except on 
interlocutory applications, on which 
statements of his belief may be admitted; 
provided that the grounds thereof are 
stated”. Thus affidavits are either affirm- 
ed as true to knowledge, or from infor- 
mation received provided the source of 
information is disclosed, or as to what 
the deponent believes to be true provid~ 
ed the grounds for such belief are stated. 
If the affidavits lack such verification 
it is of no use. In A. K. K. Nambiar v. 
Union of India, AIR 1970 SC 652, it has 
been observed that if affidavits were not 
properly verified they cannot be admit- 
ted in evidence. It, therefore, must be 
held that two affidavits filed on’ behalf of 
the plaintiff are valueless. In any case as 
the main dispute is about the legal en- 
tity of the plaintiff, the defendants are 
entitled to unconditional leave to defend. 


7. The learned counsel for the plain- 
tiff-respondent submits that an order 
granting leave to defend subject to con- 
dition cannot be interfered in revision. 
He relies upon United industries v. M/s. 
Dalwadi and Co., AIR 1969 Guj 18 in sup- 
port of his contention. In that case the 
trial Court on the consideration of the 
plaint and the affidavits, was not satisfied 
that a bona fide triable issue was raised 
by the affidavits in reply and entertained 
a doubt as to the genuineness of the de- 
fence. In the circumstances of that case 
the trial Court had refused to grant un- 
conditional leave to defend and the High 
Court thought proper not to interfere 
with the discretion exercised by the trial 
Court. The facts of the present case are 
however entirely different. 


The learned counsel then relies upon 
University of Delhi v. Hafiz Mohd., AIR 
1972 Delhi 102 (FB), a judgment given by 
five Judges of this Court. This :case relates 
to an-appeal against the order ofa Single 
Judge while exercising ordinary original 
civil jurisdiction. It has been observed 
therein that while exercising jurisdiction 
under S. 115 of the Code it is not open to 
the High Court to interfere even if “the 
decision was wrong in: law. There is’ no 
dispute to this proposition of law. But the 
question is that the trial Court in the 
present case has committed an illegality 
in the exercise of its jurisdiction ignoring 
the fact that the plaintiff was not a legal 
entity and as such it appears at this stage 
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that the trial Court had no  jurisdiction| 
to proceed with the suit. 

8. The order of the trial Court direct- 
ing the defendants to furnish. bank gua- 
rantee is, therefore, quashed and the de- 
fendants are granted unconditional leave 
to defend the suit. Parties are left to bear 
their own costs. 7 

Petition allowed. 
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Smt. Shukla, Appellant v. Brij Bhu- 
shan Makkar, Respondent. 
F. A. O. No. 414 of 1980, D/- 15-10- 


1981.7 


Hindu Marriage Act (25 of 1955), S. 27 
—~ Individual property of spouses — Court 
exercising jurisdiction under the Act is 
powerless to make an order regarding — 
Neither could O. 7, R. 7 read with S, 151 
Civil P.-C. be invoked. AIR 1972 All 153, 
Dissented from. (Civil P. C. (1908), O. 7, 
R. 7 and S. 151). 


section 27, Hindu Marriage Act, 1955 
is a substantive provision empowering 
the Court in any proceeding under the 
said Act to make a just and proper order 
regarding property presented at or about 
the time of the marriage of the parties 
and belonging jointly to both of them. 
The Court exercising the jurisdiction un- 
der the Act is powerless to deal with 
properties exclusively belonging to one | 
or the other spouse. In this case the wife 
who pleaded that the properties were 
presented to her and therefore belonged 
to her was held not entitled to the relief 
of their recovery under S. 27 of the Act. 
Her remedy lay before the Civil Courts. 
Neither could such an order be based on 
O. 7, R. 7 read with S. 151, Civil P. C. AIR 
1972 All 158, Dissenteq from. 

(Paras 1, 2 and 4) 
Cases Referred: Chronological Paras 
ATR 1972 All 153: 1971 All LJ 1130 1 

R. K. Makhija with Alakh Kumar, for 
Appellant; S. L. Bhatia with C. L. Itorora, 
for Respondent. a: 


JUDGMENT:— This is an appeal under 
S. 28 of the Hindu Marriage Act, 1955 
(hereinafter called ‘the Act’). The appel- 
lant was married to the respondent ag~ 
cording to Hindu rites on 10th Oct., 1973. 
Two male children were born from this 
wedlock. Parties lived together up to 22nd 


*From order of P. L. Singla, Addl. Dist. 
J., Delhi, D/- 24-10-1980. 
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Sept., 1976. On 23rd March, 1978, the ap- 
pellant filed a petition for a decree of 
divorce under S. 13 (1) (ia) (ib) and for 


return of articles under S. 27 of the Act. 


The trial court by judgment dated 24th 
Oct., 1980 dissolved the marriage by a 
decree of divorce on the ground of deser- 
tion by the husband under S. 13 (1) (ib) 
of the Act. The appellant’s claim under 
S. 27 of the Act for the return of the 
articles was dismissed. The present ap- 
peal is only directed against the order 
dismissing her claim under S. 27 of the 
Act. Schedule ‘A’ attached to the peti- 
tion mentions the various properties pre- 
sented to the appellant at the time of 
marriage. The respondent-husband de- 
nied the correctness of Schedule ‘A’. He 
denied that the properties were presented 
to the appellant. It was also denieq that 
those properties were in joint possession 
of the parties. The respondent alleged 
that jewellery worth Rs. 12,000 was pre- 
sented from his side to the appellant in 
Wari besides few necessary apparels 
= which were alleged to be in possession 
of the appellant. The trial court held that 
the value of the articles presented has 
not been proved satisfactorily and 
therefore it owas not possible to 
decide as to what property was 
fointly owned by the parties which 
were given at the time of marri- 
age and what was the value thereof. It 
was also observed that items such as 
entertainment expenses Rs. 8000, expen- 
Ses on engagement ceremony Rs. 3500, 
expenses on Thaka Rs. 5000 and expenses 
on Shagun Rs. 3000 cannot be said to be 
the articles presented to the appellant- 
wife, at the time of marriage. Learned 
counsel for the appellant submits that 
the trial court has not given any finding 
that the articles mentioned in Schedule 
"A’ were not given; he claims that the 
respondent should be directed to return 
the articles and in the alternative to pay 
the value thereof, Learned counsel for 
the respondent on the other hand sub- 
mits that there are no pleadings under 
S. 27 of the Act, that no dowry was given, 
that the respondent has not been in pos- 
session of any article, that the jewellery 
worth Rs. 12,000 presented by his side 
to the appellant in Wari has been in her 
possession, that only Rs, 1.25 paise and 
Some sweets were presented. He further 
submits that before marriage it was settl- 
ed that no jewellery would be presented 
by the appellant’s parents and on account 
of this settlement none was presented, 


S. 27 of the Act is as under 
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“S. 27: In any proceeding under this 
Act, the court may make such provisions 
in the decree as it deems just and. proper 
with respect to any property presented, 
at or about the time of marriage, which 
may belong jointly to both the husband 
and the wife.” 

Para 17 of the petition for divorce is as 
under: 


“That properties mentioned in Sche- 
dule ‘A’ annexed herewith were present~ 
€d to the petitioner at or about the time 
of marriage by her parents, friends and 
in-laws and all those properties are in 
possession of the respondent as the same 
were taken in possession jointly by the 
parties. The contents of the Schedule may ` 
please be taken as part of this petition 
also. Most of the properties like orna= 
ments, ladies suits, garments etc. are only 
for the use of the petitioner and of no 
use to the respondent. The petitioner is 
also entitled to the use of other proper- 
ties mentioned im the schedule. The re- 
spondent is, therefore, liable to return 
the same to the petitioner as he has no 
right to retain the same in his possession 
in any manner whatsoever. 


It is, therefore, prayed that the marri- 
age between the petitioner and the re- 
Spondent may please be dissolved by a 
decree of divorce and also the prcvision 
be made in the decree thereby directing 
the respondent to return the properties 
mentioned in the Schedule ‘A’ attached 
with this petition.” 

According to para 17 the articles men- 
tioned in Scheduled ‘A’ were presented 
to the appellant. There is no allegation 
that the properties mentioned in Schedul- 
ed ‘A’ belonged jointly to both the hus- 
band-and the wife. The allegation on the 
other hand is that the properties were 
presented to the wife and that the re- 
spondent who was in possession was 
liable to return the same to her as.hé 
had no right to retain the same. It is 
however pleaded that the properties, 
‘were taken in possession jointly by the 
parties’. A bare reading of para 17 makes 
it clear that the claim relates only to the 
properties which were presented to the 
petitioner. S. 27 of the Act empowers the 
court to pass orders with respect to the 
property presented at or about the time 
of marriage, which may belong jointly to 
both the husband and the wife. The con- 
tention of the learned counsel for the . 
respondent is that there is no pleading 
and as such no amount of evidence, if 
any, can be looked into and that no’ re- 
lief can be granted to the appellant under 
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S, 27 of the Act. Learned counsel for tha 
appellant on the other hand submits that 
the properties were presented to the peti- 
tioner, that the same are in possession of 
the respondent and that under S. 151 read 
with O. 7, R. 7 of the Civil P. C. the court 
has power to pass a decree directing tha 
husband to return the properties in ques- 
tion to the wife. S. 27 of the Act is a sub- 
stantive provision dealing with the pro- 
perties jointly owned both by the hus- 
band and the wife. No provision in the 
Act regarding individual property of the 
spouses has been brought to my notice. 
In fact there is none. Learned counsel 
submits that the Civil P. C. is applicable 
to all proceedings under this Act as pro- 
vided in S. 21 of the Act and therefore 
the relief can be granted. Learned coun- 
se] for the respondent however submits 
that Civil P. C. is applicable as regards 
procedure, but S. 27 of the Act does nct 
apply to properties belonging to one af 
the parties. Learned counsel for the ap- 
pellant relies upon Kamta Prasad v. Sm. 
Om Wati, AIR 1972 All 153 wherein it 
has been observed that the Act does not 
prohibit the passing of the decree with 
regard to the articles which did not be- 
long to both the husband and the wife 
and that such a decree can be passed un- 
der inherent powers. It was also observ- 
ed that S. 27 of the Act does not exclude 
the general power of the court to pass 
appropriate decree in regard to the pro- 
perty belonging exclusively to either the 
husband or the wife, 


2 Under S. 27 of the Act power is 
conferred upon the court to make orders 
for the disposal of the properties which 
were jointly owned by both the husband 
and the wife. The section does not make 
any reference to the properties belonging 
exclusively to either the husband or the 
wife. It must therefore be held that there 
is no provision conferring any power on 
the court under the Act to pass any order 
with respect to the property owned by 
one of the parties. In the present case 
the pleading is that the property belongs 
to the appellant wife as the same wes 
presented to her at the time of marriage. 
She has claimed the return of the said 
properties from the respondent. No direc- 
tion can, therefore, be given under S. 27 
of the Act or under O. 7, R. 7 read with 
S. 151 of the Code. With due respect the 


view taken by Allahabad does not seem 

to be correct. I do not agree with the 

view that a decree can be passed under 
1982 Delhi/i5 VI G—21 
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S. 27 of the Act with regard to the pro- 
perty exclusively belonging either to the 
husband or the wife. The parties may 
seek remedy in ordinary civil courts but 
not in court under the Act for the return 
of individual property or its value there- 
of. The parties have referred to the en- 
tire evidence on record and on merits 
also I am of the view that the appellant 
is not entitled to any relief under S. 27 
of the Act. The appellant wife has plead- 
ed that the properties mentioned in Sche- 
dule ‘A’ were presented to her at the 
time of her marriage by her parents, 
friends and in-laws. This Schedule is in 
two sheets. First sheet has been marked 
as Ex. P. 1 while the second sheet has 
been marked as Ex. P-2. Ex. P-2 contains 
the list of articles presented to the ap- 
pellant by her-in-laws. Ex. P-1 gives the 
list of properties presented to the appel- 
lant by her parents. Some of the items 
are vague. Particulars of the jewellery, 
utensils, crockery, electric appliance have 
not been given. While in the witness box, 
the appellant stated that these articles were 
given to her at the time of marriage by 
her parents and her in-laws. Although 
there is no pleading but she deposed that 
those articles were given to her and to 
the respondent jointly. She has given 
the details of jewellery. According to her 
it consisted of two necklaces, two pairs of 
ear-rings, two finger rings, locket with 
pendant, eight bangles, two karas and 
two gents rings. She further deposed that 
the articles mentioned in Exs. P-1 and P-2 
were in possession of the respondent, that 
Televista T. V. set was purchased two 
or three days before marriage in the 
name of the respondent’s father. As re- 
gards electric appliances she deposed that 
it consisted of one electric iron, one hot 
plate, one electric motor with shaker and 
grinder, one table lamp, electric heater 
and one Rallis table fan. In cross-exam- 
ination she denied that she was in pos- 
session of those articles. She could not 
tell the particulars of the shop from 
which the jewellery was purchased. She 
could not give the amount spent by her 
parents for the purchase of jewellery. 
She is not aware if her father was assess- 


ed to income-tax. She is alleged to have 
deposited Rs. 10,000 in a bank but she 
does not remember the name of the bank. 
She was not even possessed of the pass 
book. She was also not aware if her 
father had a bank account at or before 
the time of marriage, She further depos- 
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ea that 


the receipts, vouchers 
and cash 


memos -regarding the 
articles purchased at the time of 
her marriage were handed over 
io the respondent’s brother and his bþro- 
ther-in-law Dr. Suraj Parkash. She was 
not in a position to tell the value of any 
article. She denied that the articles men- 
tioned in Schedule were not given at the 
Rime of her marriage. P. W. 2 Smt. Janak 
Junéja deposes that the jewellery weigh- 
ing 300 grams and other articles were 
presented at the time of marriage, that 
the respondent’s parents presented one 
gold set at the time of ring ceremony and 
six gold sets at the time of marriage. The 
witness is related. The appellant is her 
maternal uncles daughter. In cross- 
Examination she deposed that the weight 
of the gold jewellery presented by the 
respondents parents owas about 500 
grams. Dr. Ramesh Kumar Batra, P.W. 3 
is the appellant’s brother. He also deposed 
that the articles were presented at the 
time of marriage, and the jewellery was 
about 300 grams, that the respondent’s 
parents presented seven gold sets, 16 gold 
bangles, that the appellant did not bring 
any article along with her when she came 
back from Madras. In cross-examination 
he deposed that they did not prepare any 
hist of jewellery and other articles pre- 
sented by them at the time of marriage. 
He denied the suggestion that jewellery 
was not presented and that the jewellery 
presented by respondent’s parent was 
brought by the appellant when she came 
from Madras. Baldev Raj P.W. 4 father 
of the appellant deposed that he present- 
ed 30 tolas of gold jewellery besides other 
articles at the time of marriage that he 
handed over the vouchers and receipts for 
the purchase of the various articles to 
respondent’s brother Om Parkash and 
his sister’s husband Dr. Suraj Parkash, a 
television set was presented and the 
ficence was got issued in the name of re- 
fpondent’s father, that five gold sets were 
presented to the appellant by the respon- 
dent’s parents in Wari. In cross-examina- 
tion he denied the suggestion that the 
respondent’s parents presented only one 
gold ‘set and not five gold sets and two 
diamond sets. He admitted that he did 
not take any dowry on the marriage of 
his son Harish Kumar. He denied that he 
did not present: any jewellery etc. at the 
‘time of marriage of the parties. As re- 
gards his income he deposed that it was 
Rs. 15,000 to Rs. 20,000 a year at the time 
of the marriage of the appellant. He ad- 
mitted that he had not kept any account 
spent on the purchase of articles. He did 
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not remember from - which particular 
Shop, the jewellery or gold was purchased, 
He could not give the names of any shop 
from where the furniture and other arti- 
cles were purchased. P. W. 5 and P.W. 6 
did not depose about the jewellery. 
R.W. 1 respondent-husband has deposed 
that the appellant left his house at Mad- 
ras on 22nd September, 1976 when he was 
hot present at house, that before marri-= 
age It was settled that no dowry would 
be presented by the appellant’s parents 
and they did not present any dowry 
whatsoever in the marriage. He denied 
that any article mentioned in Sch. ‘A’ 
Le, Ex. P-1 was presented at the time of 
marriage. On the other hand he deposed 
that his parents presented only ons gold 
set and that its value was Rs. 12,000 and 
that the same has been in possession of 
the appellant. In  cross-examination he 
admits that his servant Rama was present 
when the appellant left Madras, that his 
servant had only told him that the appel- 
lant had left with her parents and that 
the servant. did not tell anything else. 
R.W. 2 Om Parkash brother of the respon- 
dent deposed that no article of dowry as 
mentioned in Ex. P-1 was presented to 
the respondent by the appellant’s parents, 
that his parents did not present the arti- 
cies mentioned in Ex. P-2 to the appel- 
lant but they presented only one gold set 
and some clothes at the time of marriage. 
He futher deposed that no voucher, re- 
ceipt and cash memo, was given to him 
or to his sister’s husband Dr. Surai Par- 
kash at any time. ïn cross-examination 
he deposed that their relations with their 
brother-in-law Dr. Suraj Parkash were 
not cordial. He denied that the articles 
mentioned in Ex. P-1 were handed over 
to him and to his sisters husband Dr. 
Suraj Parkash or to the appellant and 
the respondent. 


3- After going through the entire evi- 
dence, I find that the income of the ap- 
pellant’s father at the time of marriage 
was about Rs. 15,000 to Rs. 20,000. He has 
not disclosed the. source of investment for 
the purchase of the articles of the dowry. 
He has not filed any account regarding 
the various purchases. Receipts and vou- 
chers of the various purchasers are alleg- 
ed to have been delivered to the respon- 
dents relations but it seems’ unnatural 
that they were given to the respondent 
or to his relation. The appellant’s father 
is a businessman. He has not disclosed the 
amounts spent on marriage or on the pur- 
chase of the various articles alleged fo 
have been given in jewellery. The evi- 
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dence on record on behalf of the appel- 
lant is of interested persons and no reli- 
ance can be placed in the absence cf 
other available evidence. Moreover the 
appelilant’s father did not take any dowry 


in the marriage of his son and the case 
of the respondent is that before marriage 
it was settled that no jewellery would be 
presented by the appellant’s father. It is, 
therefore, probable that no dowry was 
agreed to be given at the time of marri- 
age. It is strange that the appellant or her 
witnesses do not remember the names of 
the shop keepers from where the various 
items of jewellery, furniture and other 
articles were purchased. It seems unrea- 
sonable that all the persons have forgot- 
ten the names of jeweller from whom 
they purchased the jewellery cr got the 
same fabricated. On the evidence on re- 
cord it must be held that no article as 
alleged was given by the appellants 
parents in dowry. As regards one gold set 
of the value of Rs. 12,000 admittedly pre- 
sented by the respondent’s parents to the 
appellant, it is submitted by the learned 
counsel for the appellant that the same 
is with the respondent and therefore he 
should be directed to return to the appel- 
lant or in the alternative its value, Ac- 
cording to the respondent only onë set 
was given. Ordinarily the jewellery, pre- 
sented to the appellant ought to be in 
her possession. Nothing has been deposed 
by the appellant as to where the jewel- 
lery was kept after the marriage. The 
respondent has deposed that when thé 
appellant left Madras in his absence from 
the house only the servant and his 
brother were there. Learned counsel for 
the appellant states that the servant and 
the brothers of the respondent have not 
been produced and therefore adverse pr2- 
sumption must be drawn against the r2- 
spondent to the effect that the appellant 
did not bring with her jewellery set. No 
presumption can be drawn against the 
respondent. When the appellant was leav- 
ing the hotise at Madras it is unbelievable 
that the servant or the-brother of the re- 
spondent would check the attache case .of 
the appellant. The respondent has depos- 
ed that he was not in possession of the 
gold set presented to the appellant. At 
best this would be a case of oath against 
oath, and as the onus lay upon the appel- 
lant, she should fail. 


4, I, therefore, hold that the appel- 
fant wife is not entitled to any direction 
under S. 27 of the Hindu Marriage Act, 
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The appeal has no merit and the same is 
dismisseq with no order as to costs. 


Appeal dismissed. 
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G. C. Sharma, Appellant v. The Uni- 
versity of Delhi, Respondent, 


F. A. F. O. (0.S.) No. 5 of 1977, D/- 
4-S-1981.* 

Arbitration Act (10 of 1940), Ss. 39, 33 
and § — Application for supplying vac- 
ancy of Umpire — No evidence showing 
existence of arbitration agreement — 
Dismissal of application — Appeal, held, 
was not maintainable, though order about 
existence or non-existence of agreement 
had far-reaching effects, (Paras 8, 11) 


Cases Referred : Chronological Paras 
AIR 1974 Pat 63 8 
AIR 1972 Delhi 108 (FB) 10 
AIR 1967 Pat 407 (FB) 8 
AIR 1943 Pesh 8 11 


D. D. Chawla, Sr. Advocate with C. L. 
Chaudhary, for Appellant; S. N. Chopra, 
Sr. Advocate with V. P. Chaudhary and 
R. L. Chopra, for Respondent, 


N. N. GOSWAMY, J.:— This appeal 
under S. 39 of the Arbitration Act 1940 
(hereinafter referred to as “the Act”) is 
directed against the order of the learn- 
ed single Judge of this Court, whereby 
the application of the appellant under 
S. 8 of the Act for supplying the vacancy 
was dismissed. A preliminary objection 
has been taken to the maintainability of 
the appeal, on the ground that the im- 
pugned order does not fall under any of 
the clauses of S. 39 (1) of the Act and 
as such is not appealable, 


2. The relevant facts for the decision 
of the preliminary objection are that by 
resolution No. 202 dated 5th Dec. 1952 
of the Executive Council of University 
of Delhi, the petitioner was appointed as 
the Architect on the terms laid down by 
the Royal Institute of British Architect 
and was to be paid 6% of the total value 
of each work. Later on the said resolu- 
tion was superseded by resolution No, 
255 dated 30-1-1959 whereby the Execu- 
tive Council of the University of Delhi 
reduced the rate of fee from 6% to 3% 
with reduction in the items of services 


‘From order of S. S. Chadha, J v D/- 
29-10-1976. 
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to pe performed by the appellant, and 
it was provided that the engagement of 
the appellant by the University in future 
would be for special works on specific 
terms nder separate agreements in each 
job. Certain disputes arose between the 
_ appellant and the respondent about the 
peyments of bills for the work executed 
by the appellant. The appellant invoked 
the following arbitration agreement by 
notice dated 5-3-1969 :— 

"That in case of any dispute arising 
out of or in any way touching this agree- 
ment, the dispute will be referred to a 
Board of Arbitration consisting of one 
person nominated by the University 
other than the University Engineer and 
the one person to be. nominated by the 
Architect. In case of difference of opinion 
between the two, the dispute will be re- 
ferred to the arbitration of the Vice- 
Chancellor, as an Umpire, whose deci- 
sion will be final and binding on both 
the parties.” 


3. The appellant appointed one K. P. 
Sharma as his nominee. The respondent 
denied the existence of the arbitration 
agreement but under protest appointed 
Shri K. B. Rohtagi as its nominee. The 
two arbitrators entered upon the refer- 
ence but differed on 10-8-1971 (sic), The 
record of the arbitration proceedings was 
forwarded to Dr. Sarup Singh, the then 
Vice-Chancellor of the University of 
Delhi as Umpire. Dr. Sarup Singh enter- 
€d upon the reference as an Umpire on 
5-8-1971 (sic). However, on 22-11-1971 he 
declined to act in the case. The appel- 
lant thereafter sent a notice dated 21st 
Dec. 1971 calling upon the respondent to 
concur in the appointment of another 
Umpire acceptable to both the parties. 
The respondent declined to concur and 
in these circumstances, the appellant fil- 
ed an application under S. 8 of the Act, 
for appointment of an Umpire in place 
of Dr. Sarup Singh. 


4. In reply to the application, the re- 
spondent stated that there was no arbi- 
tration agreement and it was never in- 
tended that the vacancy caused should 
be supplied. In rejoinder filed--by~ the 
appellant, it was- stated that the question 
_ of existerice of arbitration agreement in 
the proceedings under S. 8 were irrel~ 
evant. 

5. On the sicadings of the parties, the 
learned single Judge framed the follow- 
ing issues :-— 

1, Whether it is open to this Court in 
these proceedings to inquire into the 
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question whether there was an arbitra- 
tion agreement between the parties? 


2. If issue No. 1 is decided in favour 
of the respondent then was there any 
e agreement between the par- 
ies? 

3. If issue No. 2 is found in favour of 
the petitioner, does the arbitration agree- 
ment not show that it was intended that 
the vacancy in the office of Umpire 
should not be supplied? 


4. Whether the respondents are estop- 
ped from pleading that there was no ar- 
bitration agreement between the parties? 

5. Relief. 


6. As far as issue No. 1 is concerned, 
the counsel for the parties agreed before 
the learned single Judge that in order to 
find whether the agreement to refer, 
does not show a contrary intention re- 
garding supplying the vacancy, it will be 
necessary to determine the existence of 
the arbitration agreement and the scope 
and effect thereof. In view of this, issue 
No. 1 was not pressed by the counsel: for 
the appellant and was therefore decided 
in favour of the respondent. As regards 
issue No. 2, the learned single Judge 
after going through the entire correspon-~ 
dence between the parties and discussing 
the entire case law, on the subject, came 
to the conclusion that there was no arbi- 
tration agreement between the parties and 
as such there was no scope for filling in 
the vacancy. It is against this order that 
the present appeal has been filed. 


7. The contention of the learned 
counsel for the appellant was that the 
order in substance, either falls under 
cl. (i) or cl. (iv) of S. 39 (1) of the Act, 
Section 39 of the Act is:— 

“S. 39 (1). An appeal shall lie from 
the following orders passed under the 
Act (and from no others) to the Court 
authorised by Jaw to hear appeals from 
original decrees of the Court passing. the 
order — l 

(i) superseding an arbitration; i 

(ii) on an award stated in-the form 
a special case; ` 


of 


-—~ tiii) modifying or correcting an award} 


(iv) filing or refusing to file an arbitra- 
tion agreement; 

(v) staying or refusing to stay legal 
proceedings where there is an arbitra- 
tion agreement; 

(vi) setting aside or refusing to 
aside an award ; 

Provided that the provisions of this 
section shall not apply to any order pas 
ed a a Small Cause. Court, 


set 
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(2) No second appeal shall lie from an 
order passed in: appéal under this-section, 
but nothing in this section shall affect ta 
take away any right to appeal to the Su- 
preme Court.” 


8.. Cl. (i) of S. 39 (1) presupposes the 
existence of an arbitration and the same 
can be superseded either under S. 19 or 
5. 25 of the Act. Under S. 19 if the award 
has become void under sub-sec. (3) of 
S. 16 or has been set aside, the Court 
may by order supersede the reference. 
Section 25 of the Act falls in Chap. IV 
which deals with “arbitration in suit”. 
The section enables the Court in any of 
the circumstances mentioned in Ss. 8, 10. 
li and 12 to supersede the arbitration 
instead of filling of the vacancy and pro- 
ceed with the suit. The learned counse: 
for the appellant was unable to bring 
his case in either of these two sections 
and as such the appeal cannot possibly 
fall in el. (i) of S. 39 (1). As regards 
‘el. (iv) of S. 39 (1), the learned counsel 
for the appellant conceded that the fil- 
ing or refusing to file an aroitratior 
agreement is covered by S. 20 of thé 
Act but. he submitted that we have tc 
take the substance of the order ant 
should ignore the section for that pur- 
pose. Reliance was placed on a Full 
Bench decision of Patna High Court in 
Makeshwar Misra v. Laliteshwar Prasat 
Singh, AIR 1967 Pat 407. In that case. 
the objector disputed the existence of € 
valid arbitration agreement and. also 
challenged the award on the ground thet 
the arbitrators have misconducted them- 
selves. The objection regarding the vali- 
dity of the agreement was decided ir 
favour of the objector and it was helg 
that the execution of the deed of ref- 
erence by defendant No. 1 was not ac- 
ceptable. The consequence of the order 
was that the award was set aside thougt. 
the Court did not in terms say so. The 
Full Bench of the Patna High Court hels 
that while dismissing the case. though 
did not use expression that award was 
set aside yet the effect of its order was 
to sét aside the award and ` hénce the 
order was appealable under S. 39 (1) (vil 
of the Act. Reliance was placed on 3 
later decision of the Patna High Court in 
Sashi Prasad v. Baleshwar, AIR 1974 Pat 
63. In that case also the award was set 
aside under S. 33 of the Act and the 
Court held that even if the award was 
set aside on the ground of invalidity af 
reference under S. 33, the same falls 


under cl. (vi) of S. 39 (1). f 
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3. We have given cur careful consid- 
eration to the two cases cited by the 
learned counsel for the appellant but we 
are of the opinion that none of these can 
help the appellant because in both thes: 
cases the award was set aside and as 
such the order was clearly appealable 
under cl. (vi) of S. 39 (1). 


10. In Union of India v. A. S. Dhupia, 
F. A. O. (OS) No. 14 of 1970, an applica- 
tion under S. 33 of the Arbitration Act 
was made by the Unian of India against 
A. S. Dhupia for the determination of 
the effect of the arbitration agreement 
between the parties. > The learned single 
Judge of this Court held that the refer- 
ence of the counter claim of the Union 
of India lack the concurrence of A. S. 
Dhupia and was not therefore reference 
in the eye of law and the arbitrator 
rightly declined to consider the same. 
The Union of India filed an appeal 
against the said decision of the learned 
single Judge. It was contended before 
the Division Bench that even if the ap- 
peal was not maintainable under S. 39 
(1) of the Act, the same was competent 
under S. 10 (1) of the Delhi High Court 
Act. This question was referred to a 
Full Bench and was decided against the 
appellant. The said case is reported as 
Union of India v. A. S. Dhupia, AIR 1972 
Delhi 108. After deciding the maintain- 
ability of appeal under S. 10 (1) of the 
Delhi High Court Act, the case was sent 
back to the Division Bench for decision. 
Before the Division Bench it was con- 
tended that the appeal was maintainable 
under S. 39 (1) of the Act. This conten- 
tion was repelled by the Division Bench 
and the appeal was dismissed. 

11. It cannot be disputed that in terms 
no appeal lies against orders passed un- 
der S. 8 of the Act. At best the objection 
of the respondent regarding the exist- 
ence of the arbitration agreement can be 
considered to. be an objection falling under 
S, 33 of the Act. Even if we consider it 
as such the same is covered by the afore- 
said decision of a Division Bench of this 
Court and we do not ñnd any reason to 
differ with the same. In firm Devi Dass 
Gulzari Lal v. Firm Mitha Shah. Ram- 
ditta Mall, AIR 1943 Pesh 8, a Division 
Bench held that an order superseding 
arbitration on the ground that reference 
was invalid was not maintainable. The 
reason for so holding was that the super- 
session had to be under the Act i.e. either 
under S. 19 or S. 25 of the Act in order 
to make the order appealable. It is true 
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that an order on the question of exist- 
ence or non-existence of an arbitration 
' [agreement can have far-reaching effects 
and the same can be passed under S. 33 
of the Act but the Legislature in its wis- 
dom has not provided for an appeal 
against such an order. The appeal being 
the creation of a statute, the scope of the 
same cannot be extended even if we are 
of the opinion that there seems to be 
lacuna in the Act. | 
12. For the reasons recorded above, we 
have no option but to uphold the preli- 
minary objection. The appeal is accord- 
ingly dismissed as not maintainable, bu: 
we leave the parties to bear their own 
costs. 
Appeal dismissed. 





AIR 1982 DELHI 230 
H. L. ANAND, J. 
Chandra Bhan Dembla Trading, Delhi, 
Applicant v. Bharat Sewing Machine Co, 
Bikaner, Respondent, 
I. A. Nos- 968 and 1794 of 1981, 


30-10-1981. 
(A) Trade and Merchandise Marks Act 


D/- 


(43 of 1958), S. 111 — Suit for infringe- 


ment of trademarks — Stay of — Recti- 
fication proceedings in respect of plain- 
tiff’s trademarks pending — One such 
proceeding filed subsequent to institution 
of suit — Suit can be stayed. (Civil 
P. C. (1908), S. 151). 

A suit for infringement of trademarks 
in which the contest between the parties 
is with regard to validity of registration 
of each other, can be stayed under 5. 111, 
when rectification proceedings regarding 
the trademarks are pending. The fact 
that such proceedings are filed after the 
institution of the suit, would in view of 
sub-sec, (2) of S. 111, be immaterial for 
the purpose of stay. (Para 4) 

(B) Trade and Merchandise Marks Act 
(43 of 1958), Ss. 78, 79 — Infringement 
of trademarks:— Suit for — Plaintiff in 
Delhi and defendant in Bikaner using 
same trademarks — Defendant advertis- 
ing product in local newspaper having no 
circulation outside Bikaner — Delhi 
court has no jurisdiction to try suit. 
(Civil P. C. (1908), S. 26). 

Where two dealers, one in Delhi and 
the other in Bikaner were- using same 
trademarks for their products and the 
dealer in Bikaner advertised his products 
in a local newspaper having no circula- 
tion outside Bikaner, the fact that such 
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a newspaper can be obtained by post in 
Delhi is not sufficient to give a cause of 
action for a suit for infringement of 
trademarks. As the dealer had admitted- 
ly advertised his product in a local Bika- 
ner newspaper no deliberate act of the 
defendant could be said to be committed 
within the jurisdiction of the Delhi court 
and as such the Delhi Court cannot have 
jurisdiction to deal with this cause of 
(Para 5) 

(C) Trade and Merchandise Marks Act 
(43 of 1958), Ss. 78, 79 — Civil P. C. 
(1908), S. 151; O. 39, Rr. 1,2— Infringe- 
ment of trade marks — Application for 
interim injunction restraining defendant 
from using trademarks — Circumstances 
and conduct of plaintiff showing no urg- 
ency for justifying mjunction — Injunc- 
tion cannot be granted, 


In a suit for infringement of trade- 
marks where facts show that the plain- 
tiff had launched the suit about 6 years 
after the cause of action initially arose, 
and other circumstances also support the 
inference that there is no urgency for 
granting an injunction fo restrain the 
defendant from using the trademarks in 
dispute, an interim injuction cannot be 
granted. (Para 11) 


K. L. Aggarwal, for Applicant; R. N. 
Prabhakar, for Respondent. 


ORDER :— By I. A. 968/81, plaintiff in 
a suit based on allegations of infringe- 
ment of trademark and of passing off, 
seeks to restrain the defendant from 
manufacturing, selling, advertising and 
offering for sale sewing machines under 
the trademarks ‘Sainik’ and ‘Harsha’. The 
defendant opposes the plea for injunction 
and, by I. A. 1794/81, seeks to have the 
suit itself stayed u/s. 111 of the Trade -7 
and Merchandise Marks Act, on the 
ground of pendency of rectification pro- 
ceedings in respect of the plaintiffs 
trademarks. 


2. Parties have been manufacturing 
and marketing sewing machines with the 
identical trademarks ‘Sainik’ and ‘Har- 
sha’. Parties are at variance as to whose 
user has been earlier in point of time to 
the other. Parties are, however, agreed 
that both the parties are registered users 
of the trademarks, the use and registra- 
tion of the trademark ‘Sainik’, in favour 
of defendant, being confined to the State 
of Rajasthan, Parties also assail the vali- 
dity of the registration of each other in 
respect of both the marks and are agreed 
that proceedings for rectification, at the 
instance of both the parties, are pending 
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before the Registrar as also in this Court. 


It is a common case of the parties that- 


the defendant never manufactured or 
marketed sewing machines with the 
trademark ‘Sainik’ in the Union Terri- 
tory of Delhi or elsewhere than the State 
of Rajasthan, but the same was advertis- 
ed in a local Rajasthan paper, which 
could also be sent for through the dealer 
in Delhi and had, in fact, been obtained 
by post by the plaintiff. It is not disputed 
that but for the advertisement contained 
in the said paper, there would be no jur- 
isdiction in this Court to deal with the 
action for infringement and passing. of 
in relation to the trademark ‘Sainik’ be- 
cause no part of the cause of action ever 
arose within this jurisdiction, other than 
the physical existence of the newspaper 
and the defendant admittedly carries on 
business in Bikaner, within the State oł 
Rajasthan. It was also, by and large, ad- 
mitted that the dealings of the plaintiff 
in the aforesaid sewing machines with 
one or the other of the trademarks afore- 
said were confined to the Army author- 
ities, presumably because the plaintif 
happens to be an Ex-serviceman, An in- 
terim injunction restraining the defen- 
dant from using the trademark ‘Sainik’ 
was granted by this Court on April 7. 
1981 and continues to operate. This was 
based on the issue of the aforesaid news- 
paper. A similar injunction in respect ož 
‘Harsha’ was impliedly turned down. 


3. Two questions arise for decision 
One is whether the suit is liable to be 
stayed owing to the pendency of rectifi- 
cation proceedings and the second is, if 
the defendant should be restrained from 
the use of the two trademarks in rela- 
tion to sewing machines as an interim 
measure and alternatively, if any other 
appropriate order be made to do justice 
between the parties during the pendency 
of the suit. 


4. As for the question of stay, the posi- 
tion appears to be quite simple. Both the 
parties are registered owners of the iden- 
tical trademarks. The trademarks in 
favour of one are under challenge by the 
other. Rectification proceedings in re- 
spect of the registration of the trademark 
‘Sainik’ in favour of the plaintiff were 
pending before the Registrar of Trade- 
marks, New Delhi, even before the insti- 
tution of the suit and the factum of pen- 
dency is admitted in the plaint in terms. 
The proceedings for the rectification ot 
registratton in respect of ‘Harsha’ were 
filed subsequently and are pending in this 
Court, Plaintiff has also admitiedly chalk 
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lenge the subsisting registration in favour 
of the defendants and these are pending 
in this Court. True, one of the rectifica- 
tion proceedings was filed subsequent to 
the institution of the suit but in view of 
sub-sec. (2) of S. 111 of the Trade and 
Merchandise Marks Act, 1958, once such 
proceedings are filed, for the purpose of 
stay the fact that they are subsequent to 
the suit would be immaterial. In view of 
the contest between the parties with re- 
gard to the validity of the registration of 
each other, it is reasonable and proper 
that the suit is stayed u/s. 111 of the Act. 


5. As for the interim restraint. the 
suit of the plaintiff prima facie appears 
to suffer from a fatal infirmity of lack 
of jurisdiction in respect of action re- 
garding tthe trademark ‘Sainik’. The 
issue of the newspaper ‘Dainik Yug-. 
purush’, on the basis of which the inte- 
rim order was issued, is admittedly a 
local Bikaner paper, having no circula- 
tion outside that territory. True, the 
newspaper may be obtained by anyone| 
outside the territory by post, as has been 
done by the plaintiff, for the purpose of 
present proceedings, but that, to my 
mind, would not be sufficient to give! 
cause of action for the suit. Defendant]. 
had admittedly advertised his product in 
a local Bikaner newspaper and no deli- 
berate act of the defendant could be said 
to be committed within this jurisdiction. 
If the newspaper had wider publication 
or was freely sold in other jurisdictions 
or if the defendant had given the inser- 
tion with the intention of a wider publi- 
city, the position would have been dif- 
ferent- On the existing material, prima 
facie, it would be doubtful if this Court 
would have jurisdiction to deal with this! 
cause of action, 








6. That apart, there are other. reasons 
which would disentitle the plaintiff to the 
injunction. Plaintiff had initiated criminal 
prosecution against the defendant, which 
had been pending since 1975. The protec- 
tion by a restraint order was sought by 
the plaintiff after a lapse of almost six 
years from the initiation of those pro- 
ceedings when the present suit was filed 
in March 1981. If the plaintiff really in- 
tended protection of his property in. the 
trademarks, one would have expected 
such proceedings when the prosecution 
was launched or soon thereafter. If these 
proceedings could wait for a period of 
almost six years, there would appear to 
be no urgency for the kind of order oat 
is sought by the plaintiff 
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- 4. The concuct of the plaintiff in re- 
lation to the proceedings would also ap- 
pear to disentitle the plaintiff to any 
protection. Plaintiff admittedly notified 
the defendant in Feb. 1975 with regard to 
the plaintiffs claim of trademark in 
‘Sainik’ and alleged that the defendant 
was wrongfully using the said mark in 
relation to his products. Soon thereafter, 
the plaintiff filed criminal prosecution in 
1975, which is stil] pending. In the plaint, 
the plaintiff claimed that the plaintiff had 
been using the two marks since 1973 and 
that these marks were duly registered. 
The plaintiff, however, failed to give the 
dates of the registration. Plaintiff alleg- 
ed that “the defendants have recently 
started the manufacture and marketing 
of sewing mechine under the identical 
trademark ‘Sainik’ and ‘Harsha’.” The 
plaint was filed in March, 1981. That the 
defendant has been using the mark ‘Sai- 
nik’ since before 1975 would appear to 
be obvious in view of the plaintiffs own 
-notice of that year. The plaintiff, how- 
ever, deliberately concealed the fact of 
the aforesaid notice and of the pendency 
of criminal proceedings since 1975 and 
the representation by the plaintiff in the 
plaint that defendants had “recently 
started” the manufacture and marketing 
of machines with the offending marks 
was obviously a deliberate mis-statement. 
I. A. 968/81 suffers from the same infirm- 
ity. 
8. Even on the merits of the claim for 
an injunction, the most material factor is 
as to which of the two parties has been 
using the trademarks in question in rela- 
tion to the goods earlier than the other. 
The material on the record on this aspect 
of the matter would also not justify any 
interference with the use of the trade- 
marks by the defendant. As for ‘Sainik’, 
the plaintiff’s predecessor had got it reg- 
istered in Sept. 1970 and it was assigned 
in favour of the plaintiff in Dec. 1974. 
The product of the plaintiff was approv- 
ed by the Canteen Stores Department 
somewhere in Feb. 1975, apparently be- 
cause plaintiff was an Ex-Serviceman. 
The plaintiff has been supplying to the 
. Canteen Stores Department since 1974-75. 
Defendant, on the other hand, holds reg- 
istration for Rajasthan and in the appli- 
cation for registration, defendant had 
clearly mentioned that he had been using 
the mark since 1969, when the defendant 
sought the registration for the State of 
Rajasthan. The defendant also claims to 
have a no objection letter from the pre- 
decessor of the plaintiff to the effect that 
the predecessor of the plaintiff had not 
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marketed sewing machines with ‘the 
aforesaid mark prior to 1974. The plain- 
tiffs notice to defendants on Feb. 7, 1975 
was also on the basis that defendant has 
been using the mark for some time. It 
has already been pointed out above that 
the defendant has not marketed his pro- 
duce under this trademark within the 
jurisdiction or otherwise outside the 
State of Rajasthan and the mere publi- 
cation of an advertisement in a Bikaner 
Paper would not appear to give any 
cause of action to the plaintiff for the 
Suit or to invoke the jurisdiction of this 
Court for the purpose. 


9. As for ‘Harsha’, the plaintiff's reg- 
istration is of the year 1975 ang the 
plaintiff was apparently not using it in 
Feb. 1975 when the plaintiff served a 
notice on the defendant because the 
wrongful use of the trademark ‘Harsha’ 
was not mentioned in the notice. That 
apart, defendants have placed on record 
not only the various newspapers in 
which they have been extensively adver- 
tising the mark but also the Bills for the 
period 1965 onwards which would appear 
to show that the defendants had been 
either manufacturing. marketing or deal- 
ing in sewing machines with this trade- 
mark since 1965. 


10. Lastly, from the document filed by 
the plaintiffs, it appears that the plain- 
tiffs marketing of the sewing machines 
under one or the other of the trademarks 
was confined to the Canteen Stores De- 
partment, while the defendants have a 
wider market, even though within the 
State of Rajasthan, for the machines 
bearing their rival trademarks, The real 
grievance of the plaintiff, however, ap- 
pears to be that the defendant has either 
made attempt to get his product approv- 
ed by the Canteen Stores Department or 
was likely to do so in the near future so 
as to invade the citadel of the plaintiff, 
within the defence organisation, to which 
the plaintiff apparently lays a claim by 
virtue of being an Ex-Serviceman and 
the Department’s preference for an Ex- 
Serviceman is quite manifest in one of 
the letters of the Director General of 
Resettlement, placed on the file by the 
plaintiff, -by which his product was re- 
commended for the Canteen Stores De- 
partment. It would, thus, appear that 
there would be very little apprehension 
of any confusion in the course of trade 
or any attempt to pass off the goods of 
the defendant as that of the plaintiff be- 
cause, by and large, the plaintiff does 
not deal with the proverbial “unwary 
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customer”, who is likely to be confused. 
The dealings with the Canteen Storas 
Department are obviously based on prior 
approval of the Department and whether 
or not that Department adheres to the 
policy to give preference to an Ex-Ser- 
viceman’s venture over the business acti- 
vity of others, there is little likelihood 
of any confusion for the Department 
would know whom they ate dealing with. 

11. For all these reasons, I am of the 
view that no restraint would be justified 
` on the facts and circumstances of this 
case. Interest of justice would be satts- 
fied by a direction to the defendant to 
maintain regular account of the dealings 
in the sewing machines under any of tne 
above trademarks. Defendant would file 
a quarterly statement of account in this 
Court, 


12, Subject to the above directicn, 
I. A. 968/81 fails and is hereby dismissed. 
The interim injunction granted earlier is 
vacated, I. A. 1794/81 succeeds and the 


proceedings in the suit are accordingly 
Stayed. There would, however, be no 
costs, 


Order accordingly, 
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SULTAN SINGH, J. 
Smt. Nirmala Sharma and others, Ap= 


pellants v. Raja Ram and another, Fe- 
spondents. 
F. A. O. No. 289 of 1980, D/- 6-10- 


1981." 


(A) Motor Vehicles Act (4 of 1929), 
S. 110-B — Rash and negligent driving 
— Evidence and proof — Acquittal of 
driver of involved bus in criminal case 
— Relevancy. 


The evidence of eye witnesses, the sitë 
plan and photographs of scene of acci- 
dent showing that the victim of the ac- 
cident namely the motor cyclist kad 
erossed the centre of the crossing going 
at normal speed on correct side when he 
was hit by the bus and dragged, that 
bus was running at an excessive speed 
and it stopped after moving about 25 ft, 
from place of accident while the body 
of cyclist was lying in front of it. Ac- 
cording to eye witnesses, the cyclist en~ 
tered into the crossing when bus was at 
a long distance. 





"from order of Mahendra Pal, Mozor 
Accidents Claims Tribunal, Delhi, D/- 
28-3-1980. 
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Held: The skid marks on the road 
were for a distance of. 50 feet. Stopping 
of the bus after application of brakes at 
a distance of 50 feet means that. the 
speed of the bus might be 50 K.M. per 
hour which is very excessive while ap- 
proaching crossing. The negligence of 
motor cyclist had not been proved. Un- 
der the circumstances it was the duty of 
the driver to prove that he was not neg- 
ligent. As between the cyclist and the 
bus driver, the latter’s responsibility was 
greater. The skid marks at a distance of 
50 feet on the road were evidence of 
negligence, The acquittal of driver in the 
criminal case had ho bearing. The driver 
while driving the bus was rash and neg- 
ligent without caring for Regulation 
No. 6 of the Tenth Schedule to the Act 
and he alone was responsible for the ac- 
cident. AIR 1972 Delhi 189, AIR 1977 
Kant 6 and AIR 1980 SC 1354, Rel. on. 
(Para 7) 
(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Quantum of compensation — 
Determination —— Factors to be taken in- 
to consideration. 


The general principle is that the pecu- . 
niary loss can be ascertained only by 
balancing on the one hand the loss to 
the claimants of the future pecuniary 
benefit and on the other any pecuniary 
advantage which from whatever source 
comes to them by reason of death, that 
is, the balance of loss and gain to a de- 
pendant by the death must be ascertain- 
ed. In the instant case the deceased was 
aged 38 years and of good physique at 
the time of accident. The average life 
expectancy in India is 65 to 70 years. 
Taking the life expectancy of deceased 
as 65 years, he would have lived for at 
least 7 years after retirement and earned 
pensionary benefits. As Superintendent in 
Electricity Supply Corporation in the 
scale of Rs. 400-750, his basic pay was 
Rs. 475/- and inclusive of emoluments 
and technical allowance, he was getting 
Rs: 900/~ per month at the date of acci- 
dent in 1972. At the time of retirement 
he would have got the maximum rate of 
pay and allowance at Rs. 1356-00. Thus 
the amount of pay and allowance and 
pension at Rs. 475/- per month would be 
Rs. 3,08,892-00 from date of accident till 
he attained 65 years. (From Sept. 1972 to 
Dec. 1980 at Rs. 900/- per month plus 
Jan. 1981 to Dec. 1991 at Rs. 1356-00 per 
month plus pension from Jan. 1992 to 
Dec. 1998 at Rs. 475 per month). Taking 
75% of the total amount which the: de- 


- @eased would have gut as the dependency 
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of claimants (widow and three children), 
their pecuniary loss from date of acci- 
dent till attainment of age of 65 years, 
would be Rs. 2,31,669. The claim of the 
claimants which is only to the extent of 
Rs. 2 lacs is justified and they are en- 
titled to compensation of Rs. 2 lacs. No 
deduction should be made on account of 
lump sum payment, as while calculating 
compensation, no allowance has been 
made for increments from 1972 to 1981 
which the deceased would have earned 
during his service. (Paras 8, 9, 10, 14) 

(C) Motor Vehicles Act (4 of 1939), 
S. 110-CC — Interest — Accident took 
Place in 1972 and nothing has been paid 
to claimants towards compensation 
awarded — In view of present economic 
conditions and Bank rate of interest, rea- 
sonable rate of interest is 9% per annum 
from ‘date of filing of claim petition till 
date of realisation. (Paras 11, 15) 


(D) Motor Vehicles Act (4 of 1939), 
S. 110-B — Quantum of compensation 
payable — Determination — Deductions 
to be made. l l 

No deduction should be made from the 
compensation on account of gratuity, 
pension, provident fund and insurance as 
these benefits cannot be considered as 
death benefits. The legal representatives 
were entitled to them even otherwise on 
retirement of deceased or on the matu- 
rity of insurance policy. 1975 Ace CJ 56 
(Delhi), Foll. (Para 12) 
- Œ) Motor Vehicles Act (4 of 13939), 
S. 110-B — Compensation payable — 
Determination — If heir of deceased has 
joined service, her salary cannot be 
taken into cansideration or deducted from 
amount of compensation payable to her. 

(Para 14) 
Cases Referred : Chronological Paras 


AIR 1980 SC 1354 : 1980 Acc CJ 435 7 
(1980) L. P. A. No. 113 of 1974, D/- 
28-10-1980 (Delhi), Ish Kumar v. Bhag- 
wanti 12 
AIR 1977 SC 1158 : 1977 ACJ 134 8, 10 
AIR 1977 Kant 6: 1976 Acc CJ 379 7 
1975 Acc CJ 56: 1975 Rajdhani LR 172 12 
AIR 1972 Delhi 189 : 1972 Acc CJ 58 7 
AIR 1969 Mad 180: 1969 ACJ 435 8 
1969 ACJ 173 : 1969 Cur LJ 250 (Punj) 8 
1969 Ace CJ 193 : (1968) 1 All ER 21: 
(1968) 1 WLR 1900 (QBD) Randhall v. 
Motor Insurance Baroda 8 
AIR 1968 All 186: 1967 Acc CJ 321: 
1967 All LJ 497 8 
1967 ACJ 214 : 1967 MPLJ 963 
Pra) 8 
1966 ACJ 366: (1966) 2 Mys LJ 588 8 
AIR 1962 SC 1 7, 8 
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O. P. Goyal, for Appellants; H. 5. Dhir 
with Anip Sachthey, for Respondents. 


JUDGMENT :— This appeal under Sec- 
tion 110-D of the Motor Vehicles Act, 
1939 (hereinafter called ‘the Act’) is di- 
rected against the judgment and award 
of the Motor Accident Claims Tribunal, 
Delhi dated 28th Mar. 1980 by which the 
Tribunal awarded a sum of Rs. 42,300/- 
with costs to the appellants against the 
respondents who: were granted two 
months time to deposit the amount 
otherwise the appellants were held en- 
titled to 6 percent interest from the date 
of the filing of the petition till realisation, 


2. The appellants filed this appeal for 
enhancement of compensation while the 
respondents filed another appeal F. A. Q. 
No. 202 of 1980 claiming the dismissal! 
of the claim petition. The Delhi Trans- 
port Corporation, respondent No. 2, runs 
buses in the Union Territory of Delhi. 
One of its buses DLP 1715 driven by 
Raja Ram. driver-respondent No. 1 met 
with an accident on 22nd July, 1972 on 
Nullah Market, near Community Hall, 
West Patel Nagar, New Delhi as a result 
of which Satish Chander Sharma sustain- 
ed injuries and died on the spot. Smt. 
Nirmala Sharma (appellant No. 1) his 
widow, Baby Sandhya, (appellant No. 2) 
his daughter. Master Ajay Kumar and 
Arun Kumar (appellants Nos. 3 and 4) his 
sons and Smt. Sushila Devi, his mother 
on 23rd Dec. 1972 filed a petition under 
S. 110A of the Act claiming compensation 
of Rs. 2 lacs alleging that on 22nd July, 
1972 at about 2 P.M. Satish Chander 
Sharma was going on his motor cycle 
DLQ 2838 at a normal speed on his pro- 
per side on the Nullah Market, near 
Community Hall, West Patel Nagar, New 
Delhi, that he had covered a large part 
of the crossing when the offending bus 
DLP 1715 owned by respondent No. 2 and 
driven by respondent No. 1 coming at a 
very high speed. knocked him down and 
dragged him for a long distance as a re~ 
sult of which he suffered fatal injuries 
and died on the spot. 


3. The respondents denied that the ac- 
cident took place on account of rash and 
negligent driving of the bus by the dri- 
ver, respondent No. 1. They also denied 
that the bus was running at excessive 
speed or that it knocked him down along 
with his motor cycle or that he was 
dragged into a long distance. The driver’s 
version as pleaded in the written state- 
ment is that the bus DLP 1715 on 22nd 
July, 1972 at 13.55 hrs, was proceeding 
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from West Patel Nagar to Shadipur [e- 
pot on Route No. 4B, that when the tus 
reached the intersection of Block No. 25/ 
26 and Marg 9 near the Community Hall 
and before entering the intersection, he 
had blown horns and was driving at a 
slow speed and that all of a sudden the 
deceased who was driving a motor cyzle 
DLQ 2838 at a rash speed emerged fram 
Block No. 25 side i.e. from the left side 
of the bus and tried to pass ahead of the 
bus from going towards Block No. 36, 
that as a result of this impact, he struck 
against the front left corner of the [tus 
and received injuries. The driver further 
pleaded that on sudden appearance of 
the motor cyclist he applied brakes but 
because of the short distance between 
the bus and the motor cycle the accident 
became inevitable and that the accident 
was wholly due to the negligence of ihe 
deceased. 


4. The Tribunal held that the accident 
was the result of composite negligence of 
both the driver Raja Ram and deceased 
Satish Chander Sharma and both were 
equally negligent i.e. 50:50. The appel- 
lants ie. the widow and three minor 
children were held to be the heirs «md 
legal representatives of the deceased. ‘The 
mother of the deceased Smt. Sushila 
Devi had died during the pendency of “he 
proceedings before the Tribunal and ker 
name was deleted. The Tribunal further 
held that the dependency of the appel- 
lants on the deceased was Rs. 450/- per 
month. The compensation was calculazed 
for 20 years. No deduction. on account of 
family pension. gratuity or provident 
fund of the deceased was made. A deduc- 
tion of Rs. 7,000/- on account of 1/3rd of 
life insurance money was however meade 
besides 10% deduction on account of 
lump sum payment, Thus a sum of Eu- 
pees 42,300/- was determined as the com- 
pensation payable to the appellants. 


5. Learned counsel for the appellants 
contends that.the deceased was not neg- 
ligent at all, that the bus driver was 
solely responsible for the accident ed 
the death of Satish Chander Sharma on 
account of rash and negligent driving, 
that the Tribunal erred in making deduc- 
tion on account of life insurance morey 
as the said payment is benefit te wh ch 
the legal representatives were entitled 
on the maturity of the insurance policy, 
that the deduction on account of lump 
sum payment was not justified, that the 
appellants are entitled to Rs. 2 lacs as 
compensation with interest at 12% per 
annum from the date of filing of the 
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claim petition till realisation. Learned 
counsel for the respondents. who have 
filed F. A- O. No. 202 of 1980, on the 
other hand submits that the deceased 
was negligent and hence the appellants 
were not entitled to claim any compen- 
sation that in anv case the Tribunal 
rightly held that the deceased and the 
driver were equally negligent, that the 
Tribunal ought to have made deductions 
on account of gratuity, pension and pro- 
vident fund from the amount of compen- 
sation. The questions requiring determi- 
nation in these two appeals are as fol- 
lows. ; 


1, Whether the driver or the deceased 
was negligent? If both, how the liability 
Should be apportioned? 

2. What should be the amount of com- 
pensation? 


3. Whether any deduction on account 
of gratuity, pension, provident fund, life 
insurance money or lump sum payment 
should be made from the amount of com- 
pensation? 

4, What should be the rate of interest? 


6. The first question for determination 
is: who was negligent and responsible 
for this accident? The eye witnesses 
were PW 8 Suraj Parkash, PW 9 Ranjit 
Rai and PW 12 Raghunath Sahai, Suraj 
Parkash PW 8 has deposed that he wit- 
nessed the accident on 22nd July, 1972 at 
the crossing of Nullah Market and Com- 
munity Hall near Block No. 26, that 
motor cyclist was hit by D.T.C. bus, that 
he was coming from Nullah Market side 
and was going towards Community Hall 
side, Block No. 26 at a slow speed, and 
when he had entered the crossing the bus 
at that time was at a distance of 20 to 
25 paces on his right side road, that the 
front bumper of the bus hit against the 
right side of the rear wheel of the motor 
cycle, that the bus dragged him and his 
motor cycle for some distance and then 
stopped, that he did not hear any horn 
by the bus, which was running at a very 
fast speed, that the motor cyclist died at . 
the spot due tc this accident, that police 
reached the spot and his statement was 
recorded. In cross-examination he has 
said that he was standing at the Nullah 
Market Bus stand, that the width of the 
roads on which the bus and the motor 
cyclist were going was equal and it may 
be 20-25 paces, that there was no diver- 
sion on the road, that the deceased was 
just in the centre of the crossing when 
the accident took place, that he was at 
a distance of about 20 to 25 yards from 
the place of the accident, that the front 
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centre of the bumper of the bus came in 
contact with the motor cycle, that the 
bus did not run over the deceased, that 
a site plan was prepared in his presence, 
Ranjit Rai PW 9 has stated that on the 
day of the accident on 22nd July, 1972 
the motor cycle was in the centre of the 
crossing when the accident had taken 
place, that the bus was coming at a fast 
speed and the motor cycle was going at 
a slow speed, no horn was given by the 
bus before entering the crossing, that the 
motor cyclist died at the. spot, that his 
statement was recorded by the police, 
that the bus struck against the right side 
of the rear wheel of the motor cycle, 
that photographs were taken on the spot. 
In cross-examination he has deposed that 
he had been running a ration shop in 
the Nullah Market situate at a distance 
of 10 shops from the place of accident, 
that at the time of accident he was com- 
ing from his house situated in Block No, 


29, West Patel Nagar and going to his- 


shop situate in between Blocks 25, 26 and 
32 and 34 that there were 5-7 passengers 
in the bus at the time of accident, that 
the bus was at a distance of 10 paces þe- 
fore the centre of the crossing, that the 
motor cycle was dragged up to a distance 
of 10 paces and then stopped with the 
stoppage of the bus, that the bus was 
coming from the right side of the motor 
cyclist, that he telephoned the Flying 
Squad and the police reached, that his 
statement was recorded at the spot and 


a site plan was prepared in his presence., 


He denied that he had not witnessed the 
accident. Raghunath Sahai, PW 12 has 
deposed that he had a Drycleaning shop 
in East Patel Nagar, New Delhi that he 
was standing near the Nullah Market on 
the date of the accident, that the motor 
cycle had gone into the crossing one or 
two paces when the front side of the bus 
hit the rear wheel of the motor cycle 
which was dragged up to 10-15 paces, 
that the speed of the motor cycle was 
slow while the speed of the bus was fast, 
. that the motor cyclist died on. the spot 
and that the motor cyclist had first reach- 
ed the crossing. In cross-examination he 
. has ‘deposed that he was illiterate that 
he had not kept any diary, that he oral- 
ly remembered the number of the bus, 
that the bus was on the main road, that 
the motor cyclist was-10 paces from him 
when he sighted him for the first time, 
that the distance between the motor cy- 
cle and the bus. was 15 paces when he 
saw them. Ram Chander, PW 7 is the 
Sub-Inspector of Moti Nagar Police Sta- 
tion, New Delhi who prepared the site 


ire 
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plan, copy of which is Ex. PW 7/A. He 
reached the spot and found the bus, the 
motor cycle and the dead body. He re- 
corded the statement of eye witnesses 
and took possession of both the vehicles 
and arrested the driver at the spot. In 
cross-examination he has deposed that 
the accident did not take place on the 
main road, that there was no main road, 
that the road was not in zig-zag form, 
that the width of the road is abou; 12 
paces and there are residential quarters 
at both the sides of the road, thai the 
road on which the motor cycle was go- 
ing does not bear any name, that the bus 
came from the right side of the motor 
cycle, that the site plan was prepared on 
the pointing out of the witnesses Suraj 
Parkash, Ranjit Rai and Subash Chander. 
He has further deposed that there were 
skid marks of the bus on the road up to 
distance of 20 paces, that the skid marks 
were found 10 paces before and 10 paces 
after the place of the impact. From the 
site plan it is clear that the accident had 
taken place just in-the centre of the 
crossing. The Sub-Inspector has given 
various notes on the site plan. He has 
mentioned that there were skid marks of 
the bus on the road up to a distance of 
20 paces from the back of the bus and 
that the point of accident was 10 paces 
away from the place where the bus stop- 
ped. The plan shews the width of the two 
roads on which the motor cycle and the 
bus were moving as 12 paces. Hoshiar 
Singh, PW 6, Assistant Sub-Inspector had 
taken various photographs of the acci- 
dent site. These are Exhibits PW 3/1 to 
PW 6/10. The photograph Ext. PW 6/5 
shows the dead body and the motor cycle 
lying just in front of the bus, and that 
the: motor cycle was on the extreme to- 
wards the front right portion of the bus. 
On behalf of the respondents there is 
statement of the driver Raja Ram RW 2. 
The factum of accident.is.not denied by 
him. He has deposed that the motor cy- 
cle came at a fast speed from the left 
side lane and struck against from left 
side of the bus and the cyclist fell be- 
fore the bus, that the bus stopped then 
and. there and the head of the motor 
cyclist struck against the road, that his 
statement was recorded. In cross-exam- 
ination he has deposed that the road on 
which the bus was moving was wider 
than the road on which the motor cyclist 
was coming and that there are industrial 
quarters and houses on both sides of the 
road. He denied the suggestion that the 


width of the two roads was the same. He 
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has further deposed that the bus did not 
suffer any damage. He admitted that the 
motor cyclist was bleeding. He denied 
that the motor cyclist was dragged by 
the bus, he said, that the bus was stop~ 
ped on the crossing and it did not go out 
of the crossing. He was emphatic that 
the motor cyclist was not dragged even 
an inch. He denied the existence of tyr? 
marks of the bus on the road. He has 
also denied that he was driving the bus 
at a fast speed and that he hit the motor 
cyclist at the crossing who was already 
there and dragged him for 25-30 feet. 
Dr. Bharat Singh, PW 5 the Police Sur- 
geon conducted the post-mortem and he 
deposed about various injuries found on 
the body of the deceased. Ram Kishan, 
PW 10 has deposed about the damage 
found on the body. of the bus and the 
motor cycle. 


7. Statement of the driver Raja Ram 
does not inspire any confidence. His 
statement is full of lies. From the site 
plan and the statement of the eye wit- 
nesses it is clear that the motor cycle 
and the cyclist were dragged up to a cor~ 
Siderable distance, that there were skid 
marks on the road which according to 
the Sub-Inspector were up to 20 paces 
from the back of the bus. One pace ‘s 
equal to 30 inches. Thus there were skid 
marks of the bus tyres up to a. distance 
of 50 feet. There were skid marks up to 
a distance of 25 feet before the place of 
accident and 25 feet thereafter. The dro~ 
ver has said that the bus stopped then 
and there and that there were no skid 
marks on the road. He has said that the 
bus did not go out of the crossing. This 
statement on the face of it is false in 
view of other evidence. The bus and the 
motor cycle suffered various damages cn 
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ceased was dragged for a distance of 
55 feet from the point of accident.. The 
skid marks on the road for a distance of 
50 feet suggest that the bus was going 
at an excessive speed. The width of the 
road is 30 feet. The driver applied the 
brakes but still the bus ran about 25 feet 
knocked down the motor cyclist an 
dragged him 55 feet on the road. These 
facts suggest that the bus driver was un- 
mindful of the crossing when he saw the 
motor cyclist, he applied brakes but he 
could not stop the bus. In other words 
the bus was not under the complete con- 
trol of the driver while approaching the 
crossing. He could not stop the bus with- 
in a distance of 25 feet to avoid the ac- 
cident. The Tribunal has held that the 
accident was the result of the composite 
negligence of the deceased and the driver 
but no evidence on record, to suggest any 
negligence on the part of the motor 
cyclist deceased, has been pointed out. 
He was going at a normal speed. He en- 
tered into the crossing when the bus ac- 
cording to the eye witnesses was at a 
long distance. On the other hand, the 
driver of the bus did not slow down al- 
though he knew that he was approaching 
the intersection of the two roads and the 
bus was running at an excessive speed. 
He applied brakes only at a distance of 
25 feet, from the place of accident. He 
noticed the motor cyclist but he could 
not stop the bus. Stopping of the bus 
after the application of the brakes at a 
distance of 50 feet means that the speed 
of the bus might be 50 K.M. per heur or 
more. In Bingham’s Motor Claims Cases, 
8th Edition, page 112 appropriate mini- 
mum stopping distances of the vehicles 
have been shown. It is mentioned that if 
the vehicle stopped at a distance of about 








60 feet on dry. smooth concrete road after — 


the body as deposed by PW 10 but .thé_ application” of-the—brakes, the speed of 


driver said that there was_no-damage. 
No witness has suggested that there were 
skid marks-on the road on which the 
motor cycle was going meaning thereby 
that the motor cyclist had not applied 
brakes as he was going at a normal 
speed. From the evidence of the various 
eye witnesses, the site plan and the 
photographs it is apparent that the motor 
cyclist had crossed the centre of tha 
crossing when he was hit by the bus and 
dragged. As already stated, the bus stop- 
ped after moving about 25 feet from tha 
place of the accident while the body was 
- lying in front. of the bus. It is admitted 
at the bar that the length of the bus in 
question is 30 feet and its width is 
8 feet. Thus it must be held that the de- 


the vehicle would have been 40 miles per 
hour. Thus when the bus travelled 
50 feet after applying brakes then it must 
have been running at a-speed of about 
50 K.M. per hour which is very exces-| . 
sive while approaching the crossing. 
Learned counsel for the appellants fur 
ther submits that the front wheel of the 
bus travelled 55 feet after the impact and 
the deceased was also dragged about 
955 feet. I have thus no doubt that the 
bus was running at an excessive speed 
even while approaching the crossing. 
Driving. Regulations under Ss. 77 and 78 
of the Motor Vehicles Act, 1939 are con- 
tained in the Tenth Sch. to the said Act, 
Regns, 6 and 7 read. as under i 


f 


~on the right hand 
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-“6. The driver of a motor vehicle shall 
slow down when approaching a road 
intersection, a road junction or a road 
corner, and shall not enter any such 
intersection or junction until he has be- 
come aware that he may do so without 
endangering the safety of persons there- 

on. 


7. The driver of a motor vehicle shall 
on entering a road intersection, if the 
road entered is a main road designated 
as such, give way to the vehicles pro- 
ceeding along that road, and in any other 
case give way to all traffic approaching 
the intersection on his right hand.” 


Under Regn. 6 the bus driver was sup- 
posed to slow down the vehicle when he 
was approaching the intersection and 
that he oughi to have entered only if he 
had satisfied himself that there was no 
danger to the life of the persons when 
the motor cyclist reached the crossing 
he must have seen the bus at a long dis- 
tance. He had gone in the middle of the 
crossing considering that he could pass 
the crossing when the bus was at a long 
distance but may be that he could not 
estimate the speed of the bus. The motor 
cyclist must have slowed down and after 
observing the traffic on both sides he en- 
tered the crossing and reached its centre 
but was suddenly hit by the bus. The 
driver has not deposed, under what cir- 
cumstances the accident took place; at 
what moment he noticed the motor 
cyclist and applied the brakes, at what 
speed fhe bus was moving when he 
noticed the motor cyclist. Counsel for the 
respondents on the other hand relying 
upon Regn. 7 of the Tenth Sch. submits 
that the bus was approaching intersection 


side of the motor 
en 


cycler ang therefore the. Moter cyclist. 


ought to have given way to the 
bus. There is no dispute about this regu- 
lation but the question is whether the 
motor cyclist should stop even when the 
bus was at a far away distance. Under 
Regn. 6 it is the duty of the driver of 
both the vehicles to slow down their 
vehicles and to pass through the crossing 
after making sure that there was no 
danger to the safety of the persons. The 
negligence of the motor cyclist has not 
been proved. It must be held that the 
bus driver while driving the 
bus was rash and negligent without car- 
ing for the Regn. No. 6 of the Tenth Sch. 
to the-Act and that he alone was respon- 
sible for the accident. The circumstances 
in the present case speak themselves and 
it was the duty of the driver to prove 
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that he was not negligent as has been ob- 
served in Subhash Chander v. Ram Singh, 
1972 Acc -CJ 58: (AIR 1972 Delhi 189). 
Further as between the cyclist and the 
bus driver, the latter’s responsibility is 
greater as has been held in General Man- 
ager, Bangalore Transport Service v. N. 
Narsimhiah, 1976 Acc CJ 379 : (AIR 1977 
Kant 6). In Gobald Motor Service Ltd. v. 
R. M. K. Veluswami, AIR 1962 SC 1 the 
accident took place not on the main road, 
but on the off-side, uprooting the stone 
at the drain and attacking a tamarind 
tree 25 feet away from the said stone 
with such a velocity that its bark was 
peeled off and the bus could stop only 
after travelling some more distance from 
the said tree. It was held that the acci- 
dent was caused by the negligence of the 
driver. Further skid marks at a distance 
of 50 feet on the road are evidence of 
negligence. Had the driver been careful 
he would have stopped the bus within 
the distance of 25 feet after applying the 
brakes, The evidence on record proves 
that the bus moved 25 feet after the ap- 
plication of the brakes that it knocked 
the cyclist and dragged him about 55 feet. 
The locality is a residential locality. The 
roads are not the main roads but are in 
a residential locality and the width is 
only 30 feet. It is submitted by the learn- 
ed counsel for the respondents that the 
driver was acquitted inthe criminal 
case. It is true that he was convicted by 
the trial court and acquitted in appeal, 
but the Supreme Court in N. K. V. Bros. 
(P) Ltd. v. M. Karumai Ammal, 1989 Acc 
CJ 435 : (AIR 1980 SC 1354) has held 
that the acquittal in the criminal case 
has no bearing. Thus I hold that respon- 
dent No. 1 was driving in a rash and 
negligent manner and that he alone is 
responsible for the accident, that he was 
driving the bus in the course of his em- 
ployment under respondent No. 2. 


8. The next question is: What should 
be the amount of compensation payable 
to the appellants? The Tribunal has 
awarded compensation on the basis that 
the deceased would have lived fcr 20 
years only ie. up to the date of super- 
annuation. He was aged 38 years en the 
date of accident. In Gobald Motor Ser- 
vice Ltd. (supra) it has been held that in 
calculating the pecuniary loss to the de- 
pendents many imponderables enter into 


the calculation and, therefore, the actual — 


extent of pecuniary loss to the depen- 
dants may depend upon data which can- 
not be ascertained accurately, but must 
nécessarily be an estimate or even partly 
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a conjecture. The general principle is 
that the pecuniary loss can be ascertain- 
ed only by balancing on the one hanc 
the loss to the claimants of the future 
pecuniary benefit and on the other any 
pecuniary advantage which from what- 
ever source comes to them by reason o- 
the death, ie. the balance of loss and 
gain to a dependent by the death mus: 
be ascertained. There is unrebutted evi- 
dence that the deceased possessed good 
physique at the time of accident. The 
Tribunal has taken the expectancy of the 
life of the deceased at 58 years which 1: 
not correct. The average life expectancy 
in India is 65 to 70 years. (See Krishn- 
amma v: Alice Veigas, 1966 Ace CJ 365 
(Mys); Madhya Pradesh State Road 
Transport Corporation, Bhopal v. Smi. 
Munnabai, 1967 Acc CJ 214 (Madh Prak 
Shiv Prasad Gupta v. S. M. Sabir Zaid: 
1967 Acc CJ 321: AIR 1968 All 186; Mrs. 
Savitri Devi v. Malerkotla Bus ‘Service 
(P) Ltd., 1969 Acc CJ 173 (Punj); Randal: 
v. Motor Insurance Bureau, 1969 Acc CJ 
193 (QBD) and T. V. Gnanavelu v. D. P. 
Kannayya, 1969 Acc CJ 435: AIR 1963 
Mad 180). The Supreme Court in Mrs. 
Manjushri Raha v. B. L. Gupta, 1977 Acc 
CJ 134 : (AIR 1977 SC 1158) has observ- 


ed that in the present economic cond 


tions the life of an average Indian has 
increased and therefore it is reasonable 
to expect that if the deceased had nci 
died due to accident, he would have lived 
up at least up to the age of 65 years, if 
not more, so as to earn the pensionarv 
-|benefits for 10 years after retirement. I 
would accordingly take the life expect- 
ancy of the deceased as 65 years. In other 
words, I am of the view that the deceas~ 
ed would have lived for at least 7 years 
after retirement and earned pensionary 
benefits. 


9. The deceased was Superintendent 
m the Delhi Electric Supply Undertaking 
drawing salary in the scale of Rs. 400— 
25—525—30—645—30—680 — E B — 35— 
750. In 1972 his basic salary was Rs. 475'- 
besides other allowances. He would have 
drawn the maximum of the said scale Mm 
the year 1981. In other words he would 
have drawn Rs. 750/- as basic pay besides 
other allowances with effect from 23rd 
Jan. 1981. The yearly increment was dre 
every year on 23rd Jan. His total emolu- 
ments at the time of the accident were 
Rs. 815.85 paise and Rs. 85/- as technical a- 
lowance i.e. Rs. 900/- per month. The de- 
ceased was also getting every year ore 
month’s pay ex gratia, as bonus. He was 
to retire after attaining the age of 
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58 years 1e. on 3ist Dec. 1991. It is also 
in evidence that at the time of retirement 
deceased would have been getting Ru- 
pees 1,356.20 per month after deduction 
of provident fund of Rs. 97/-. He would 
have got the maximum rate of pay and 
allowance @ Rs. 1,350.20 from 23rd Jan. 
1981 to Dec. 1991. It is also in evidence 
that the deceased would have got the 
pension @ Rs. 475/- per month after re- 
tirement. Thus it has to be determined 
what amount of pay and allowances and 
pension the deceased would have drawn 
from the date of accident till attaining 
the age of 65 years. This amount would 
be Rs. 3,08,892.00 as detailed below : 


(a) Pay and allowances at 
Rs. 900/- per month from 
Sept. 1972 to Dec. 1980 ie. 
100 months at Rs. 900/- per 


month 90,000.00 
(b) Pay and allowances at 
Rs. 1,356.00 per month 
from Jan. 1981 to Dec. 
1991 — 11 years | 1,78,992.00 
(c) Pension from Jan. 1992 
to Dec. 1998 — 7 years 
@ Rs. 475/- p.m. 39,900.00 
3,08,692.00 


The deceased would have further drawn 
pay on account of annual increment of 
Rs. 25, Rs. 30 or Rs. 35 besides allow- 
ances during the period from 1972 to 
1980. 


10. The Tribunal has held that the 
appellants dependency upon the deceased 
was Rs. 450/- per month out of his in- 
come of Rs. 900/- per month. The widow 
appellant has deposed that she was being 
paid Rs. 800/- to Rs. 900/- per month by 
the deceased for household expenses, She 
has further deposed that her husband 
used to take meals at home and he was 
not spending a single paisa on himself, 
that he was maintaining a motor cycle 
and was well dressed. This is unrebutied 
statement of the widow. The deceased 
was contributing towards provident fund, 
and life insurance policy premium for 
the policy of Rs. 10,000/-. Thus I am of 
the view that the Tribunal was not cor- 
rect in holding that the dependency of 
the appellants upon the deceased was 
only 50% ie Rs. 450/- per month. 
I would hold that the appellants were 
dependent to the extent of Rs. 675/- per 
month ie. the deceased was spending 
25% of his income on himself and the 
balance on his family consisting of his 
wife, three children and a mother. The 
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mother is already dead now. Thus taking 
75% of the total amount what the de- 
ceased would have got as the dependen- 
cy of the appellants, their pecuniary loss 
from the date of the accident till the at- 
tainment of the age of 65 years would 
be Rs. 2,31,669/-. In other words, a sum 
of Rs. 2,31,669/- would be pecuniary loss 
to the appellants on account of the death 
of the deceased in the unfortunate acci- 
dent. In Mrs. Manjushri Raha (AIR 1977 
SC 1158) (supra) the deceased was aged 
37 years. He was earning Rs. 620/- per 
month and he left behind a widow and 
children. The deceased was drawing the 
salary in the scale of Rs. 590-900/-. 
After taking into consideration all the 
circumstances of the case the Supreme 
Court determined that the deceased 
would have lived up to the age of 
65 years if not more and determined the 
compensation of Rs. 1 lac. The claim of 
the appellants is only to the extent of 
Rs. 2 lacs. It is therefore held that the 
appellants are entitled to compensation 
to the extent of Rs. 2 lacs. 


11. The appellants are also’ entitled to 
interest under S. 100CC of the Act. The 
accident took place in 1972 and nothing 
has been paid to them on account of the 
stay granted by this court. The Tribunal 
has granted 6% interest which is not 
reasonable in view of the present econo- 
mic conditions and the Bank rate of 
interest. The reasonable rate of interest 
would be 9% per annum. 


12. The last question is whether de- 
duction on account of gratuity, pension, 
provident fund, life insurance or lump 
Sum payment should be made. The Tri- 
bunal has deducted a sum of 7,000/- from 
the total compensation on account of 
1/3rd of life insurance money. In Bhag- 
wanti Devi v. Ish Kumar, 1975 Acc CJ 
56 (Delhi), H. I. Anand, J. considered the 
question in great detail and after refer~ 
ring to various’ authorities on the subject 
concluded that no deductions should be 
made from the compensation on account 
of gratuity, pension, provident fund and 
insurance. These benefits cannot be 
considered as death benefits but 
these benefits were, to which the 
legal representatives were entitled 
even otherwise on the retirement 
of the deceased or on the matu- 
rity of the insurance policy. I, therefore, 
hold that no deduction on any account 
should be made from the compensation. 
An appeal against the said judgment of 
H. L. Anand, J. being L. P. A. No. 113 of 
1974 (Ish Kumar v. Bhagwanti) was filed 
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but the same was dismissed by the Divi- 
sion Bench on 28th Oct. 1980. 


13. The Division Bench had observed 
that gratuity and Provident Fund belong- 
ed to the deceased and cannot be said to 
be benefits arising to the estate as a re- 
sult of his death. As regards the pension 
and insurance, a doubt was created but 
no final decision was taken. The appeal 
however, was dismissed. In other words 
the Division Bench affirmed the judg- 
ment of H. L. Anand, J. 


14. As regards the lump sum payment, 
no deduction should be allowed on this 
account, as while calculating the com- 
pensation, no allowance has been made 
for the increments from 1972 to 1981 
which the deceased would have earned 
during his service. The widow of the de- 
ceased got employment with D. E, S. U, 
after the accident as a clerk at Rs. 230/- 
per month. The counsel for the respon- 
dents says that her income should be de~- 
ducted from the compensation payable 
to her. There is no pleading in the writ- 
ten statement. Moreover if the heir has 
joined service her salary cannot be taken 
into consideration or deducted from the 
amount of compensation payable <o her. 


15. I, therefore, accept F. A. O. No. 
289 of 1980 and hold that the appellants, 
heirs and legal representatives of the de-/ 
ceased are entitled to a sum of Rupees! 
2,00,000/- as compensation from the re- 
spondents jointly and severally together 
with interest @ 9% per annum from the 
date of filing of the claim petition ie ° 
23rd Der. 1972 till realisation with costs, 
Counsel fee Rs. 500/-. The award of the 
Tribunal is modified accordingly. The ap- 
peal, F. A. O. 202 of 1980 filed by the 
respondents is dismissed with no order as 
to costs. 

Order accordingly. 


AIR 1982 DELHI 240 
SULTAN SINGH, J. 

Smt. Maya, Appellant v. Brij Nath, Re- 
spondent. 

F. A. F. O. No. 49 of 1981, D/- 24-11~ 
1981.* 

(A) Hindu Marriage Act (25 of 1955), 
S. 13 (1) Gia) — Husband’s petition for 
divorce on ground of cruelty -— What 
amounts to cruelty. 


*From judgment and decree of S. P, 
Singh Chaudhary, Addl. Dist. J., Delhi, 
` D/- 27-11-1980. , 
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Cruelty has not been defined in th? 
Act. But it is now well settled that th2 
conduct should be grave and weighty s> 
as to make cohabitation virtually un- 
endurable. It must be more serious than 
the ordinary wear and tear of marriage. 
The cumulative conduct taking into con- 
sideration the circumstances and the 
background of the parties has to be 
examined to reach a conclusion whether’ 
the act amounts to cruelty. The peti- 
tioner in a divorce petition has to prove 
that he was treated with cruelty. The 
burden of proving the cruelty lies on 
him. (Para 6) 


Held on an appreciation of evidence 
that the. acts of cruelty pleaded by pet- 
tioner in his petition are not proved and 
that in any case, they are acts of ordi- 
nary wear and tear of married life. 

. (Para 7) 

(B) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (ia) — Acts of cruelty to ke 
specifically pleaded —- No amount of evi- 
dence can be looked into on a plea which 
was never pleaded Ambit of cross- 
examination, (Evidence Act (1872), Ser- 
tion 138). 

In a petition for divorce on ground of 
cruelty, acts of cruelty have to be speci- 
fically pleaded. No amount of evidence 
can be looked into on a plea which wes 
never pleaded. (Para 3) 


Ins cross-examination, petitioner-hus- 
band was asked by wife’s counsel whz- 
ther he was having illicit relation wich 
a certain widow and whether respondent 
was given poison by her mother-in-law 
to kill her and petitioner denied them. 
Though the petitioner never pleaded 
these acts of cruelty, the trial court con- 
cluded that the allegations made i:n 
cross-examination amounted to acts of 
cruelty and therefore passed decree fcr 
divorce on their basis. 


Held : The trial Court went wrong :n 
taking note of the said question ard 
granting decree of divorce to the husband 
on their basis. In  cross-examinatioa, 


questions which relate to relevant facts- 


in suit or proceeding may be asked with 
the exception as provided in Ss. 146, 148 
to 152 of the Evidence Act. The two quez- 
tions put in cross-examination did not 
pertain to any fact in issue between paz- 
ties or were relevant under Ss. 146 =o 
_ 168 of the Evidence Act and therefore 
_ the trial court ought not to have allov- 
_ ed these questions in cross-examinatior. 
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(C) Hindu Marriage Act (25 of 1955) 
S. 13 (1) (ib) — Petition for divorce on 
ground of wife’s desertion Desertion 
for a continuous period of two years pre- 
ceding presentation of petition manda- 
tory, : l 


In a petition for divorce on ground in 
5. 18 (i1) (ib), desertion of respondent- . 
wife for a continuous period of two years 
preceding presentation of petition is man- 
datory. Held on an appreciation of evi- 
dence that the petitioner failed to prove 
that his wife deserted him for a conti- _ 
nuous period of two years, preceding 
presentation of petition, that there is no 
evidence to draw an inference that the 
wife ever intended to bring cohabitation 
permanently to an end and that the hus- 
band is not entitled to decree of divorce 
on ground of desertion. AIR 1957 SC 176, 


Rel, on. (Paras 12, 15) 
Cases Referred : Chronological Paras 
AIR 1978 Raj 140 10 
AIR 1957 SC 176 11 


O. P. Saxena, for Petitioner, Kamalesh 
Kumar, for Respondent. 

ORDER :— This appeal- under Sec- 
tion 28 of the Hindu Marriage Act, 1955 
(hereinafter referred to as ‘the Act’) by 
the wife is directed against the judgment 
and decree of the Additional District 
Judge, Delhi dated 27th Nov. 1980 dis- 
solving the marriage by a decree of di- 
vorce on the ground of cruelty and deser- 
tion. The marriage between Maya Devi, 
appellant and Brij Nath-respondent was 
solemnised according to Hindu rites on 
10th July, 1970. The husband filed the 
petition for divorce under S. 13 of the 
Act alleging acts of cruelty and further 
Stating that the wife had deserted him in 
Jan. 1975. The wife denied the alleged 
acts of cruelty. The trial court disbeliev- 
ed the pleaded acts of cruelty but grant- 
ed a decree on an alleged act of cruelty 
which was never pleaded by the respon- 
dent. The court further held that the 
wife was guilty of desertion. Hence this 
appeal by the wife. 


2. Learned counsel for the appellant 
submits that as the offence of desertion 
and the pleaded act of cruelty have not 
been proved, the divorce petition was 
liable to be dismissed. He submits that 
the trial court was not justified in hold- 
ing. that the wife was guilty of any cruel 
act, which was never pleaded and that 


there was no.: evidence. of desertion. 


Learned counsel for the respondent on 
P the trial - 


a A utets ¢ 
a 
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court was wrong in rejecting the pleaded 
acts of cruelty. He further submits that 
the husband is entitled to a decree of 
divorce on both the grounds of cruelty 
and desertion.'I have thus to deal with 
all the alleged acts of cruelty and the 
allegation of desertion against the appel- 
lant-wife. 


3. The respondent-husband in his peti- 
tion for divorce has alleged the follow- 
ing acts of cruelty : l 

(i) The behaviour of the wife from the 
- date of marriage has been rude towards 
him, she has been reluctant to discharge 
her. marital obligations, she did not re- 
spond to sexual intercourse resulting in 
mental as well as physical cruelty to 
him, she has always been eager to go to 
her parents’ house, that on Diwali festi- 
val in 1974 he arranged for two tickets 
to witness a show at Vishal Cinema, and 
requested her.to go to cinema but she 
refused and lost her temper. She started 
quarrelling and abusing him. She did not 
prepare food and he had to prepare him- 
self, 

(it) That on Ist Jan. 1975 he with his 
wife and two:friends went for lunch in 
a hotel where the wife cursed him and 
started misbehaving and created a public 
scene, ; 


4. The husband has further alleged 
that the wife left matrimonial home in 
- the first week of Jan. 1975 and since then 
she has not turned up, that he has not 
been aware of her whereabouts since 
then in spite of his best efforts, that she 
has withdrawn from his society without 
his consent and without any cause. 


9. The appellant-wife in her written 
statement has denied all the allegations. 
She alleges that she did not leave the 
matrimonial home in Jan. 1975, that after 
marriage she was never eager to stay 
with her parents, that she has always 
been discharging her marital obligations 
but her husband neglected her and there- 
fore there was no issue from the wed- 
lock, that her parents were not in a posi- 
tion to pay dowry worth Rs. 40,000/- to 
Rs. 50,000/- demanded by her husband 
and his parents, that her husband never 
had ticket for! any cinema show’on the 
day of Diwali: festival in 1974, that rela- 
tives from her side came to their house 
and he was requested to take them to 
cinema but he mercilessly beat her. Her 
husband never took her to any hotel and 
there was no iquestion of her misbehav- 
iour, that she was given beating by sticks 
and was turned out from the matrimonial 
home in 1978; and since then she has 

l i 
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been residing with her parents, that the 
disputes arose on account of dowry. She 
emphatically denies the alleged acts of 
cruelty and desertion. On the contrary 
She filed a counter-claim under S. 9 of 
the Hindu Marriage Act seeking restitu- 
tion of conjugal rights alleging that her 
husband without reasonable excuse with- 
drew from her society. a 

«6. The statutory provision relating to 
divorce on grounds of cruelty and deser- 
tion is contained in S. 13 of the Act which 
read as under : 

“S. 13 (1). Any marriage solemnized, 
whether before or after the commence- 
ment’ of this Act, may, on a petition pre- 
sented by either the husband or the wife, 
be dissolved by a decree of divorce on 
the -ground that the other party — 

(i) x x - X x 

(ia) has, after the solemnisation of the 
marriage, treated the petitioner with 
cruelty; or 

(ib) has deserted the petitioner for a 
continuous period of not less than two 
years immediately preceding the presen- 
tation of the petition: or” 

Cruelty has not been defined. But it isj` 
now well settled that the conduct should 
be grave and weighty so as to make co- 
habitation virtually unendurable. It must 
be more serious than the ordinary wear 
and tear of marriage. The cumulative 
conduct taking into consideration the cir- 
cumstances and the background of the 
parties has to be examined te reach 
a conclusion whether the act amounts to 
cruelty. The petitioner in a divorce peti- 
tion has to prove that he was treated 
with cruelty. The burden of proving the 


cruelty lies on him. 


7.. With regard to cruelty the respon- 
dent-husband as PW 1 has deposed that 
after marriage she started 
harassing him ang his parents, that she 
never behaved properly and whenever 
she was requested for sexual intercourse 
she used to refuse and whenever she was 
not co-operating and therefore due to her 
indifference he was not in a position to 
enjoy. He has further deposed that on 
the day of Diwali 1974 he purchased two 
tickets of Vishal Cinema, one for himself 
and one for his wife and requested her 
to accompany him but she refused on 
the’ excuse that she was to go to her 
parents house, that his friend Sushil Ku- 
mar at about 5.30 P.M. on that day, came . 
to his house and his wife came out of - 
the room in the verandah, stating that 
she was not to go to see the picture and 
she further said that on account of his 
father’s death Diwali was not to be cele- 
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brated in his house but at her parents 
home. He has further deposed that after 
listening this talk his friend left and his 
wife continued to quarrel with him u3 
to night and that she abused him, his 
mother and other family members that 
she did not cook the food and he himsetf 
cooked food on that night. With regard 
“to the incident of hotel on fst Jan. 1975 
he has deposed that he went to Tej 
Hotel with his wife and two friends, Su- 
bhash and Manmohan Chawla. When the 
bearer was arranging food on the table 
the wife told him that he was spending 
extravagantly. He requested her to taik 
slowly but she got up and threw the 
glass full of water on earth and left the 
hotel. Sushil Mehra, PW 2 has deposed 
that he went to the respondent’s house 
at 5.30 P.M. to invite him to his place és 
the respondent was in grief on accourt 
of his father’s death, that he was in- 
formed that the respondent was going 


for a movie for which he got the tickets- 


while the conversation was on between 
him and the respondent, a voice from ir- 
side was heard saying that she was not 
going for the movie and the responder 
should accompany her to her parents 
house. The respondent’s friend further 
states that he felt it a disgrace to go to 
his house afterwards and he did not go 
there for about seven months. The re- 
spondent is in Delhi Telephones and his 
friend PW 2 is also working in Directory 
Department of Delhi Telephones as ač- 
mitted by him in cross-examination. 
Saroj PW 3 sister of the respondent hes 
deposed that the appellant used to quar- 
rel with her, her brother and mother. 
Radhika Devi, mother of the respondenl, 
appearing as PW 4 has .deposed that tke 
appellant used to quarrel with her, her 
Son and daughter. She has further de- 
posed that the appellant has told them 
that Diwali festival would be celebrated 
by her at her parents house in 1974. In 
cross-examination she has denied tke 
suggestion that she used to give beating 
to the appellant for bringing insufficier.t 
dowry. The appellant, appearing as RW1 
has deposed that there was never any 
quarrel between her and respondent hus- 
band, that the quarrel used to be with 
her mother-in-law on the topic of dowry, 
that she never went to cinema with the 
respondent, that she and her husband 
never invited any of his friends after 
marriage and that no friend visited their 
house in her presence. In cross-examine- 
tion she denied that on Ist Jan. 1975 they 
went to Taj Hotel. She also denied thet 
she ever broke any glass tumbler. She 


Maya v. 


Brij Nath Delhi 243 
also denieg the suggestion that Sushil 
Mehra, friend of her husband, visited 


their house on the day of Diwali 1974. 
She has further deposed that there was 
quarrel between her and her mother-in- 
law. She denied the suggestion that she 
used to refuse to have sexual intercourse 
with the respondent, she said that they 


‘used to have intercourse. She has denied 


¥ 


that there was any programme on Diwali 
1974 to go to cinema. The trial court held 
that there was no reliable evidence on 
record to support the acts of cruelty 
pleaded in the petition. Learned counsel 
for the parties have also taken me 
through the entire evidence on record 
and I find that there is no ground to dif- 
fer from the conclusion of the trial court. 


‘The two friends who were in hotel on 


Ist Jan. 1975 have not appeared as wit- 


nesses. In any case the acts pleaded are 


ordinary acts of wear and tear of mar- 
ried life. I hold that the above alleged 
acts of cruelty pleaded by the respon- 
dent were not proved. 


8. There is however another factor on 
the basis of which the trial court. grant- 
ed a decree of divorce on ground of 
cruelty. It has arisen out of questions 
asked in cross-examination by the appel- 
lant’s counsel from the respondent. The 
question and answer read as under : 


“Question : You have illicit relations 
with Smt. Prem Lata who is widow and 
you were also having illicit relations with 
her prior to her marriage? 


Answer :. It is incorrect. 


Question : The respondent was given 
poison by your mother to kill her and 
the doctors saved her life? 


Answer : It is incorrect.” 


9. The trial court on the basis of these 
two questions concluded that these alle- 
gations amounted to acts of cruelty and 
therefore passed a decree of divorce. The 
respondent-husband never pleaded these 
acts. The wife in her written statement 
had pleaded that her mother-in-law. 
poisoned : her. The trial court having 
reached the conclusion that the pleaded 
acts of cruelty were not proved ought toj: 
have rejected the ground of cruelty as 
the basis of divorce. Acts of cruelty have; 
to be specifically pleaded. The husband: 
never pleaded the said acts of cruelty, It 
is well known that no amount of evi- 
dence can -be looked into on a plea which 
was never pleaded. These questions noj 
doubt were put in cross-examination but 
there is a limit for putting questions in 


: cross-examination, 
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10. Sec. 138 of the- Evidence Act, 1872 
reads as under: 

“S. 138 : Witnesses shall be first 
examined-in-chief, then (if the adverse 
party so desires) cross examined, then (if 
the party calling him so desires) re- 
examined. 7 

The examination and cross-examination 
must relate to relevant facts, but the 
cross-examination need not be confined 
to the facts to which the witness testi- 
fied on his examination-in-chief,” 
This section provides that the examina- 
tion and cross-examination of a witness 
must relate to the relevant facts.. It fur- 
ther provides that the cross-examination 
need not be confined to the facts deposed 
by a witness in his examination-in-chief. 
In other words, cross-examination is not 
‘Umited to the ‘matters upon which the 

witnesses has already been @€xamined-in- 
chief but extends to the whole case. The 
section requires that the cross-exam- 
ination must be on relevant facts. The 
words ‘relevant facts’ in this section, 
however, must have a wider meaning 
than the term when applied to examina- 
tion-in-chieZ. Section 146 of the Evidence 
Act provides that a witness in cross- 
examination: may be asked the questions 
to test his veracity to discover what is 
his position in'life and shake his credit. 
Under S. 148 of the Evidence Act the 
court is conferred power to decide when 
questions relating to a matter not rel- 
evant to the suit or proceeding can be 
asked and the witness can be compelled 
te answer. Such questions are not to be 
asked without reasonable grounds. Thus 
in cross-examination questions which re- 
late to the relevant facts in suit or pro- 
ceeding may be asked with the exception 
as provided in'Ss. 146, 148, 149, 150, 151 


and 152 of the Evidence Act. In the in- . 


stant case, I am of the view that the two 
questions reproduced above did not per- 
tain to any fact in issue between the par- 
ties or were relevant under Ss. 146 to 153 
of the Evidence Act and therefore the 
trial court ought not to have allowed 
those questions in cross-examination. In 
any case if the frial court has not exer- 
cised its power at the time when the 
questions were. asked the same cannot be 
made the basis for grant of relief to the 
husband. In other words, the respondent- 
husband cannot claim a decree of divorce 
on facts i.e. alleged acts of cruelty which 
were never pleaded by him. Moreover, 
the appellant as RW 1 has deposed that 
-she knew Prem Lata who was on visiting 


terms to .her husband’s house, 
that used to sit 


Prem Lata 
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by the side of her mother-in- 
law in her house and they used to talk- 
The appellant has not suggested in cross- 
examination regarding the relations of 
her husband with Prem Lata or regard- 
ing administering poison by her mother- 
in-law. Thus I am of the view that there 
is no ground for the grant of a decree 
of divorce on the ground of cruelty to 
the respondent-husband against the ap- 
pellants-wife. The trial court has gone 
wrong in taking note of the said two 
questions asked in cross-examination 
which were relevant neither to the facts 
in issue, nor under any other section of 
the Evidence Act, Learned counsel for 
the respondent-husband relies upon Pari- 
har (Priti v. Parihar (Kailash Singh) 
AIR 1978 Raj 140 in support of his con- 
tention that subsequent events should be 
taken into consideration and relief be 
granted to him. In that case the alleged 
acts of cruelty arising after the institu- 
tion of the divorce petition were con- 
tained’ in some letters by the wife against 
her husband, and those facts were parts 
of the pleadings and therefore were made 
the basis for the relief of divorce. 
(Para 29) . 


11. The next point is: whether the 
appellant deserted the respondent within 
the meaning of S. 13 (1) (ib) of the Act. 
Desertion has not been defined in the Act. 
The Supreme Court in Bipinchandra Jai- 
singhbhai Shah v. Prabhavati, AIR 1957 
SC 176 after referring to the English and 
Indian law on the subject has observed 
as follows (at p. 183):— 


“If a spouse abandons the other spouse 
in a state of temporary passion, for ex- 
ample, anger or disgust, without intend- 
ing permanently to cease cohabitation, it 
will not amount to desertion. For the 
offence of desertion, so far as the deser- 
ting spouse is concerned, two essential 
conditions must be there, namely, (1) the 
factum of separation, and (2) the inten- 
tion to bring cohabitation permanently to 
an end (animus deserendi). Similarly two 
elements are essential so far as the de- 
serted spouse is concerned: (1) the ab- 
sence of consent, and (2) absence of con- 
duct giving reasonable cause to the spo- 
use leaving the matrimonial home to 
form the necessary intention aforesaid. 
The petitioner for divorce bears the bur~ 
den of proving those elements in the two 
spouses respectively.” x x x 


“Desertion is a matter of inference to 
be drawn from the facts and circumstan- 
ces of each case.” 
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12. The petition for divorce was filed 
on 26th March; 1980 alleging that the 
appellant-wife left the respondent in the 
first week of January, 1975 and that since 
then she had not turned up. It has been 


further alleged that the appellant wita- - 


drew. from his society without his con- 
sent and without any reason or cause, Tre 
appellant, on the other hand, plead=d 
that she was given beating with sticks 
and was turned out from the matrimonial 
home in 1978 and that since she has be2n 
taking shelter in the house of her parerits 
(paras 9 and 10 of the written statement). 
In her counter-claim for restitution of 
conjugal rights she pleaded the same 
facts in para (ii) but she did not mention 
the year 1978 and the space is lying blank. 
it appears that the trial court has not.c~ 
ed the blank space in para (ii) but not 
para 10 where the year when she was 
turned out from the respondent's house 
was mentioned. Evidence on behalf of 
the respondent-husband on ‘this pont 
consists of his mother, P.W. 4 and him- 
self. As P-W. 1 he has deposed that in the 


first week of January 1975 the appellarm’s. 


brother came to his house to take her 
when he was away on duty on the pre- 
text that she was to attend some marri- 
age, that since then she has not come 
back and her whereabouts were not 
known to him and that she did not meet 
him and had no connection with him. He 
Says, “Now I am not ready to keep her. I 
want divorce. The respondent is very 
cold”. It is also in evidence that he did 
not get her medically examined if she 
was cold. The respondent’s mother stated 
that the appellant had been away fram 
their house for more than 5} years. The 
appellant on the other hand as R.W. 1 has 
deposed that she has been living with her 
parents for the last 14 years. Her staże- 
ment was recorded on 28th Oct., 1930. 
She has further deposed that her husband 
left her at her sister’s house saying that 
his mother harassed her and that he 
would take her. back as soon as he was 
able to arrange for a separate house. She 
has further deposed that whenever Ep- 
proach for reconciliation was made, The 
respondent-husband did not agree to talk 
on the subject and that there were quar- 
rels with the mother-in-law and not w-th 
her husband. In cross-examination also 
‘She deposed that she had been living w-th 
her parents for about two years. In other 
words, it would mean that she has been 
living separately since 28th Oct., 1978. As 
already stated, the divorce petition was 
filed on 26th March, 1980 and therefcre 
the separation was not for a period for 
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two years preceding the presentation of 
the petition for divorce. 'There is no cross- 
examination about her beating by sticks. 
No evidence has been pointed out to draw 
the inference that the appellant ever in- 
tended to bring cohabitation permanently 
to an end. On the short point 
that the alleged desertion has not continu- 
ed for a period of two years immediately 
preceding presentation of petition for 
divorce it must be held that the respon- 
dent is not entitled to a decree of divorce. 
The continuous period of two years pre- 
ceding the presentation of the petition of 
divorce is mandatory. . 

13. The respondent-husbang has not. 
produced any reliable evidence except his 
own statement and that of his mother, 
tkat his wife left matrimonial home in 
January, 1975. On the contrary he has 
deposed definitely that he does not want 
to keep her as she is alleged to be cold 
and not performing her matrimonial ob- 
ligation. 

14. Section 13 of the Act confers a 
discretion upon the court to dissolve a 
marriage by a decree of divorce on any 
of the grounds mentioned therein. The 
entire evidence on record has been con- 
sidered with the assistance of the learned 
counsel for the parties and I am ofthe 
view that in this case there is no ground 
to dissolve the marriage by a decree of 
divorce, The husband himself was respon 
sible for forcing the wife to stay away 
from him. The trial court was not justi- 
fied in passing the decree of divorce, The 
appeal is, therefore,.accepted. The judg- 
ment and decree of the trial court are 
set aside. The petition for divorce filed 
by the respondent-husband is hereby dis- 
missed with no order as to costs. 

Appeal allowed. 
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Shashi Kapur, Petitioner v. O. P. Gogne 
and others, Respondents. 

C. M. (M) No. 92 of 1980, D/- 13-10-1980. 

Civil P. C. (5 of 1908), S. 151 — Juris- 
diction of Court to appoint local commis- 
sioner in exercise of inberent powers — 
Court has jurisdiction in absence of any 
express or implied prohibition — Appoint- 
ment of local commissioner necessitated 
to enforce interim order of mjunction 
held was within jurisdiction. (Ibid, Sec- 
tion 75, Order 21 Rule 32 (5)). 

Section 151 of the Code of Civil Pro- 


cedure saves the inherent power of the 
n a ee aaa 
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Court. Where the provisions of the Code 
are not sufficient to meet the necessities 
of the case, the inherent powers can be 
called in aid to act ex debito justitiae. 
The Court has power, in the absence of 
any express or implied prohibition, to 
pass an order as may be necessary for 
the ends of justice or to prevent the abuse 
of the process of the Court. The cases 
and circumstances always arise which are 
not covered by!the express provisions of 
the Code of Civil Procedure and where 
justice has to be done. (Para 5) 


Section 75 of C. P. C. which empowers 
the court to issue a commission for -the 
purposes specified therein does not say 
that the commission will not be issued in 
the eventualities not mentioned in Sec- 
tion 75. It, therefore, cannot be said that 
a prohibition to' that effect is implicit in 
S. 75. | (Paras 4, 9) 

Where an-order of temporary injunc- 
tion was passed‘ restraining the defendant 
from obstructing plaintiff's construction 
activity till the disposal of the civil suit 
for permanent ‘injunction but despite 
such interim injunction defendant con- 
tinued to obstruct the plaintiff, who 
thereupon, made an application under 
S. 151 C. P. C. and the Subordinate 
Judge passed an order appointing a local 
commissioner to, get the construction com- 
menced, the order of subordinate Judge 
which was passed because of necessity to 
enforce the interim order of injunction 
issued in the suit held was within the 
jurisdiction and in the interests of jus~ 
` tice and had therefore to be upheld. 
(Paras 3, 10) 


Cases Referred : Chronological Paras 


AIR 1975 Cal 303 ~ 4,9 
AIR 1964 SC 993 «48 
AIR 1962 SC 527: 1963 All LJ 169 6,7 


AIR 1961 SC 218: 1961 (1) Cri-LJ 322: 
1961 All LJ 56 4,7, 9 


Daljit Singh, | for Petitioner; M.-C. 
Bhandare Sr. Advocate with Alok K. 
Bhattacharya and K. R. Nagraja, for 
Respondents 1 to 4. 
= ORDER :— This petition under Arti- 
cle 227 of the Constitution of India raises 
an important question of the jurisdiction 
of a Civil Court to appoint a Local Com- 
missioner in the exercise of inherent 
powers under Section 151 of the Code of 
Civil Procedure. 

2. The dispute between the parties re~ 
Jates to premises No. 5—231, Panchsheel 
Park,’ New Delhi built on a leasehold 
plot of land. Smt. Sulakshana Malhan 
(Respondent No. 2) was the exclusive 
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owner of the said premises. - She entered 
into an agreement on September 11, 1976 
with the petitioner for letting out the said 
premises at a monthly rent of Rs. 1,200/-. 
There are other conditions in the lease 
agreement with which this-Court is not 
concerned in the present proceedings. The 
Said premises are a single storeyed 
house. Smt. Mohini Devi (Respondent 
No. 3) lost her husband leaving behind a 
minor son and she came back from Eng- 
land to settle in India. Respondent No. 2 
executed a gift deed in favour of respon- 
dent No. 3 transferring out of love and 
affection half share in the said premises. 
The name of respondent No. 3 is alleged 
to have been entered as joint owner in 
the records of the Panch Shiela Co-op- 
erative House Building Society, Delhi 
Development Authority and the Municipal 
Corporation of Delhi. Respondents 2 and 
3 submitted plans for the construction of 
first floor of the said premises. The 
plans were duly sanctioned by the com- 
petent authorities. Respondents 2 and 3 
took steps to store.the building material 
at the open space of the said premises and 
wanted to commence the construction 
of the first foor of the building. The peti- 
tioner started objecting to the construc- 
tion of the first floor and thus the rela- 
tions between the parties became strain- 
ed. Respondent No. 4: is the mother of 
respondents 2 and 3. Respondents 2 to 4 
filed a civil suit for permanent injunc- 
tion against the petitioner herein for re- 
straining: him from obstructing their con- 
struction activity. Respondents 2 to 4 
also filed an application-for the grant of 
an interim injunction. Shri O. P. Gogne, 
Sub Judge Ist Class, Delhi by his order 
dated September 6, 1979 came to the con- 
clusion that respondents 2 to 4 had shown 
a prima case and also the balance of con- 
venience in their favour; that in case the 
temporary injunction was not granted, 
they might suffer irreparable loss because 
respondent No. 3 being a widow and help- 
less lady wanted to settle down in Delhi 
along with her son and for that purpose 
she sought to have shelter by construc- - 
ting the first floor of the house in ques- . 
tion and that on the other hand, no loss 
was going to be caused to the petitioner 
by the construction of the first floor. In 
the result, the petitioner and other defen- 
dants in the suit were restrained from 
obstructing respondents 2 to 4 in the con- 
struction of the first floor . of house 
No. S-231, Panchsheel Park, New Delhi 
till the disposal of the suit. An appeal 
was directed: against the order dated Sep- 
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tember 6, 1979 passed by Shri O. P. Gogre, 
Sub Judge Ist Class, Delhi. The appeal 
was dismissed by Shri K: S. Gupta, Adci~ 
tional District Judge, Delhi in his order 
dated April 22, 1980. Being aggrieved, 
the petitioner filed a revision petition 
under Section 115 of the Code of Civil 
Procedure in this Court. The revision 
petition was dismissed with costs on May 
23, 1980. The petitioner then filed a spe- 
cial leave petition (Civil), being No. 5527/ 
80 from the judgment and order of this 
Court dated May 23, 1980. The spec.al 
leave petition was, however, permitted to 
be withdrawn on May 30, 1980. 


3- In the meanwhile, respondents 2 to 

4 filed an application under Section 151 
of the Code of Civil Procedure before the 
trial Court alleging that after the decision 
of the High Court, the petitioner ‘and 
defendants in the suit have become despe~ 
rate and have locked the main gate end 
also the staircase leading to the first ficor 
where the construction is to be carried on 
with a view to obstruct the entry of re- 
spondents 2 to 4 and their servants end 
labourers for executing the work of con- 
struction in the property. A prayer is 
made in that application that the Court 
may appoint some Local Commissioner to 
go to the spot and get the construction 
commenced and he may also be permitted 
to get the locks of the main gate and 
staircase removed/broken in order to ən- 
able the construction commenced in the 
- interest of justice. An objection was rais- 
ed by the. petitioner before the trial Court 
that the Local Commissioner ‘could not be 
be appointed having regard to the prcvi- 
sions of Section 75 read with Order XX¥VI 
Ie the Code of Civil Procedure. The trial 
Court repelled that objection and express- 
ed the opinion that having regard to -he 
circumstances and the conduc: of -he 
petitioner and other defendants in -he 
suit in not allowing respondents 2 to 4 to 
commence the construction work deste 
the: injunction order operating against 


them, respondents 2 to 4 were within ~ 


their rights to seek the assistance of ihe 
Court to get the construction work com- 
menced and that ends of justice demand 
that the relief sought by respondents 2 
to 4 should be granted to them. Accord- 
ingly, that application was allowed and 
Shri Jaspal Singh, Advocate was appoint- 
ed as Local Commissioner with the direc- 
tion to visit the spot on the day the re- 
spondents 2 to 4 intended to start the 
construction work on the first floor of 
house No. S-231, Panchsheel Park, New 
Delhi and to get the construction werk 
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commenced in his presence. It was furs 
ther directed that in case the’ main gate 
and the staircase of the said building 
were locked by the defendants im the 
suit, the Local Commissioner should ask 
them for the keys and in case of their 
non-availability or on account of their re- 
fusal, he should get the locks removed 
broken in order to enable the commence- 
ment of the construction. These orders 
were passed on May 31, 1980 by Shri O. P. 
Gogne, Sub-Judge, Ist Class, Delhi which 
are impugned in the present petition un- 
der Article 227 of the Constitution. | 

4. The main argument of Shri Daljit 
Singh, the learned counsel for the peti- 
tioner is that the trial Court had no jur- 
isdiction to appoint a Local Commissioner 
in exercise of the powers conferred under 
S. 151 of the Code of Civil “Procedure. 
The contention is that the power of the 
Court must -be found within the four cor- 
ners of the Code of Civil Procedure when 
the Code has expressly dealt with the 
subject matter of the grant of commission 
in Section 75 and Order XXVI of the 
Code of Civil Procedure, Section 75 em- 
powers the Court to issue a commission 
subject to such conditions and limitations 
as may be prescribed and it enumerates 
the situations that arise for the exercise 
of that power. The procedure for the 
grant and the conditions are contained 
in Order XXVI of the Code of Civil Pro- 
cedure. The counsel urges that Section 75 
empowers the Court to issue a commis- 
sion for the purposes specified therein, 
even though it is not so expressly stated 
that there is no power to appoint a Com- 
missioner for other purposes, a prohibi- 
tion to that effect is implicit in Section 75. 
Reliance is heavily placed on the judg- 
ment of the Supreme Court in “Padam 
Sen v.iState of U, P.”, AIR 1961 SC 213 
wherein their Lordships held that in ex- 
ercise of the powers under Section 151 
of the Code of Civil Procedure, the Court 
could not issue a Commission for seizing 
books of account. Reliance is next placed 
on Arjun Singh v. Mohinder Kumar, 
AIR 1964 SC 993 wherein the question 
arose about the exercise of inherent pow- 
ers for setting aside the ex parte decree. 
Reliance is also placed on Jaiswal Coal 
Co. v. Fatehganj Co-operative Market- 
ing Society Ltd., AIR 1975 Cal 303. 


'5. Section 151 of the Code of Civil 
Procedure saves the inherent power of 
the Court. It provides that nothing in this 
Code shall be deemed to limit or other- 
wise affect the-inherent power of the 
Court to make such orders as may be 


248 Delhi 


necessary for the ends of justice, or to 
prevent abuse. of the process of the Court. 
The Court is constituted for the purpose 
of doing justice and must be deemed to 
possess all such powers as may be necees- 
_Sary to do the right and to undo a wrong 
in the course of the administration of 
justice. The provisions of the Code are 
not exhaustive. Where the provisions of 
the Code are not sufficient to meet the 
necessities of the case, the inherent pow- 
ers could be called in aid to act ex debito 
justitiae. The inherent powers have its 
roots in necessity and its breadth is co- 
extensive with necessity. The inherent 
powers is not conferred upon a Court; it 
is a power inherent in a Court by virtue 


- of its duty to do justice. The provisions 


of Section 151 of the Code do not control 
or otherwise limit the inherent power. 
The Court has power, in the absence of 
any express or implied prohibition, to 
pass an order as may be necessary for the 


ends of justice or to ‘prevent 
. ithe abuse , of the process of 
the Court. The cases and circum- 


stances always arise which are not cover- 
ed by the express provision of the Code 
of Civil Procedure and where justice has 
to be done as is the case before me when 
the learned Subordinate Judge passed the 
impugned order of appointment of a 
Local Commissioner because of necessity 
to enforce the interim order of injunction 
issued in the suit. The Legislature can 
foresee only the most natural and ordi- 
nary circumstances which may arise in 
future litigation and no rules can regu- 
late for- all times to come, so as to make 
express provisions against all inconveni- 
ences which are infinite in number. It is 
for this reason that in cases, not falling 
within the ambit of the express pro- 
visions, the inherent power of the Court 
to pass such orders, as may be necessary 
in the ends of justice, remain. 


6- The Court has inherent jurisdiction 
to issue temporary injunction in circum- 
stances, which are not covered by the pro- 
visions “Of Order XXXIX, Rules 1 and 
2, There is nothing in Order XXXIX 
which provides | specifically that a tem- 
porary injunction is not to be issued in 
cases which are not mentioned either in 


Rule 1 or Rule 2 of Order XXXIV. That 


question was raised in Manoharan Lal 
Chopra v. Rai Bahadur Rao. Raja. Seth 
Hira, Lal, AIR 1962 SC 527. Their Lord- 
ships. of the Supreme Court noticed the 
difference of opinion between “the High 


_’ . Courts.” One view was that a Court can- 


mot ‘assue an. order of temporary. -injunc- 


i 
t 


Shashi Kapur v. O. P. Gogne 


` tion 94 which expressly prohibits 


A.L R. 


tion if the circumstances do not fall with- 
in the. provisions of Order XXXIX ofthe 
Code. The other view was that a Court 
can issue an interim injunction under the 
circumstances which are not covered un- 
der Order XXXIX. of the Code, if the 
Court is of the opinion that the interests 
of justice require the issue of such: inte- 
rim injunction, Their Lordships express- 
ed the opinion that the latter view is cor- 
rect and that the Courts have inherent 
‘Jurisdiction to issue temporary injunction 
in circumstances which are not covered 
by the provisions of Order XXXIX in 
these words (at p. 532):— 


“There is no such expression in Sec- 
the 
issue of a temporary injunction in cir- 
cumstances Not covered by Order KX XIX 
or by any rules made under the Code, It 
is well settled that the provisions of the 
Code are not exhaustive, for the simple 
reason that the Legislature is incapable 
of contemplating all the possible circum- 
stances which may arise in future litiga- 
tion and consequently for providing the 
procedure if it.is so prescribed is only 
this that when the rules prescribe the 
circumstances in which the temporary 
injunction can be issued, ordinarily the 
Court is not to use its inherent powers to 
make the necessary orders in the inter- 
ests of justice, but is merely to see whe- . 
ther the circumstances of the case bring 
it within the prescribed rule. If the pro- 
visions of Section 94 were not there - in 
the Code, the Court could still issue tem- 
porary injunctions, but it could do that 
in the exercise of its inherent jurisdic- 
tion. No party has a right to insist on the 
Court’s exercising that jurisdiction and 
the Court exercises its inherent jurisdic- 
tion only when it considers it absolutely 
necessary for the ends of justice to do so. 
It is in the incidence of the exercise of 
the power of the Court to issue tempo- ` 
rary injunction that the provisions of 
Section 94 of the Code have their effect 
and not in taking away the right of the 
Court to exercise its inherent power.” 


7. A question arose about the powers 
of the Court to issue a commission in the 
exercise of its powers under Section. 151 
of the Code in circumstances not covered 
by Section 75 and Order XXVI in the case 
of “Padam Sen” (AIR .1961 SC 2198). (su- 
pra) heavily relied upon by the counsel ‘ 
for the petitioner. The Supreme Court 
-held that the Court can issue a commis- 
sion in-such-.cireumstances and observed 
(at pe: 21 eee a T a 


"a... The inherent powers of the Court 
are in addition to the powers specifically 
conferred on the Court by the Code. Thy 
are complementary to those powers ard 
therefore it must be held that the Court 
is free to exercise them for the purposes 
mentioned in S. 151 of the Code whan 
the exercise of those powers is not in any 
way in conflict with what has been ex- 
pressly provided in the Code- or against 
the intentions of the Legislature. It is afso 
well recognized that the inherent power 
is not to be exercised in a manner which 
will be contrary to or different from the 
procedure expressly provided in the 
Code.” 


In that case, the Supreme Court did rot 
uphold the order of the Civil Court, rot 
coming under the provisions of Orcer 
XXVI, appointing a Commissioner for 
seizing the account books of the plaintiff 
there on the application of the defendants 
there, The order was held to be defectrve 
not because the Court had no power to 
appoint a Commissioner in circumstances 
not covered by Section 75 and O. XXVI, 
but because the power was exercised not 
with respect to matters of procedure tut 
with respect to a matter affecting the 
substantive rights of the plaintiff. This is 
so expressed by their Lordhips of the 
` Supreme Court in Manohar Lals case 
(AIR 1962 SC 527) (supra) as is also clear 
from the observations made at page 219 
of the report:— 


. “The question for determination is 
whether the impugned order of the Adii- 
tional Munsif appointing Sri Raghudir 
Pershad. Commissioner for ssizing the 
plaintiffs books of account can be said 
to be an order which is passed by fhe 
Court in the exercise of its inherent 
powers, The inherent powers saved by 
S. 151 of the Code are with respect to 
the procedure to be followed by the Court 
in deciding the cause before it. These 
powers are not powers over the substan- 
tivé rights which any litigant possesses. 
Specific powers have to be conferred on 
the Courts for passing such orders wh ch 
would affect such rights of a party. Such 
powers cannot come within the scope of 
inherent powers of the Court in fhe 
matters of procedure, which powers heve 
their source in the Court possessing all 
the essential powers to regulate its prac- 
tice and procedure... 
"8. In Arjun Singh's case (AIR 1964 SC 
. 993) (supra) it was the common ground 
that the -inherent powers of the , Court 
. could’ not override the express provisicns 
' of law. In other words if there are~-spe- 
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cific provisions: of the Code dealing with 
a particular topic and they expressly or 
by necessary implication exhaust the 
scope of the powers of the Court or the 
jurisdiction that may -be exercised in re- 
lation to the matter, the inherent power 
of the Court could not be invoked in order 
to cut across the powers conferred by the 
Code. On an examination of the provi- 
sion of Order IX it is found that every 
contingency which is likely to happen in 
the trial vis-a-vis the non-appearance of 
the defendant at the time of hearing of 
the suit has been provided for and Order 
TX, Rule 7 and Order IX, Rule 13 between 
them exhaust the whole gamut of situa- 
tions that might arise during the trial. If, 
thus provisions has been made for every 
contingency, it stands to reason that there 
is no scope for the invocation of the in- 
herent powers of the Court to make an 
order necessary for the ends of justice. It 
is in those circumstances that the Sup- 
reme Court held that the powers are not 
to be exercised when their exercise may 
be in conflict with what had been express- 
ly provided in the Code or against the 
intention of the Legislature. This re- 
striction is not because those powers are 
controlled by the provisions of the Code 
but because it should be presumed that 
the procedure specifically provided by the 
Legislature for orders in certain circum- 
stances was dictated by the interest of 
justice, 


9. The case of Jaispal Coal Company 
(AIR 1975 Cal 303) (supra) was dealing 
with the powers of the Court to issue a 

-commission to enquire into the secret 
profits of agents and to.ask the Commis- 
Sioner to decide the question of agents’ 
liabilities for such secret profits. The 
Calcutta High Court, inter alia, relied 
upon Padam Sen’s case (AIR 1961 SC 218) 
but relied upon the observation made by 
Shah, J. in the dissenting note that “Sec- 
tion 75 empowers the Court to issue a 
commision for purposes specified therein; 
even though it is not so expressly stated 
that there is no power to appoint a Com- 
missioner for other purposes, a prohibi- 
tion to that effect is in view of the Court 
in Padam Sen’s case (supra) implicit in 
Section 75.” 


Then the power of the Court in the 
words of Section 75 (c) is “to examine or 
to adjust accounts”. The Commissioner 
could not enquire into the secret. profits 
of agents out. of those accounts.. The 
Commissioner could not also decide the 


question - of Jiability: ‘of the agent for pay- 
- ment ‘of ‘secret. ‘profits’ to the principal as 
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that is a matter for the Court to decide. 
It is for these reason that it was held 
that there is no jurisdiction to pass an 
order, directing a referee for accounts 
outside the limit of Section 75 (o). 


Reference was made to Sec. 75 of thé 
Code of Civil Procedure to contend that 
initially the Legislature had desired that 
the commission, may issue (a) to examine 
any. person; (b) to make a local investi- 
gation; (c) to examine or adjust accounts; 
or (d) to make:a partition. The Legisla- 
‘ture then thought that the commission 
may also issue (e) to. hold a scientific, 
technical, or expert investigation; (f) to 
conduct sale of, property which is subject 
to speedy and natural decay and which 
is in the custody of the, Court pending 
the determination of the suit; and (g) to 
perform any ministerial act. The last 
three contingencies have been added by 
amendment by Act 104 of 1976 with effect 
from February i1, 1977. The contention 
is that the intention of the Legislature is 
clear that when the circumstances justi- 
fied, they were incorporated by an amend- 
ment in the Code as the 
could not issue by the exercise of power 
under Section 151. In my opinion, the 
power to issue the commission in the ex- 
ercise of its inherent jurisdiction was still 
there in circumstances now mentioned in 


Clauses (e) to (g) of Section 75 of the. 


Code. If the provisions of Section 75 were 
not there in the Code, the Court still 
could issue commissions, but it could do 
that in the exercise of its inherent juris- 
diction. Section 75 does not say that the 
commissions will not be issued in the 
eventualities not mentioned in Section 75. 


10. The provisions of Order 39 Rule 2-A 
cannot come to the assistance of the’ peti- 
tioner as those provisions relate to the 
consequence of disobedience or breach of 
injunctions. Order XXI Rule 32 (5) pro- 
vides that where a decree for an injunc- 
tion has not been obeyed, the Court may; 
in lieu of or in ‘addition to all or any of 
the processes mentioned in Rule 32, direct 
that the act required to be done may be 
done so far as practicable by the decree- 
holder or some other person appointed by 
the Court, at the cost of the judgment- 
debtor, and upon the act being done the 
expenses incurred may be ascertained in 
such manner as the Court may direct and 
may be recovered as if they were includ- 
ed in the decree. This provision. is for 
the enforcement:of decrees for an injunc- 
tion. There is no decree for injunction as 
the suit is still pending but a temporary 
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injunction is operative against the peti- 
tioner. The learned Subordinate J udge 
expressed the opinion that the ends of 
justice demand that the relief sought by 
respondents 2 to 4 should be granted to 
them. The orders passed by the learned 
Subordinate Judge appointing a Local 
Commissioner are both within the juris- 
diction and in the interest of justice on 
the facts. and circumstances of the case 
and -have to be upheld. 
11. The result is that 
fails and is dismissed leaving the parties 
to bear their own costs as an important 
question of jurisdiction of the Civil Court 
to appoint a Local Commissioner in the 
exercise of inherent powers under Sec- 
tion 151 of the Code of Civil Procedure 
was involved. The stay of the operation 
of the impugned order is hereby vacated. 
Petition dismissed, : 
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SULTAN SINGH, J. 
D. N. Gupta, Petitioner v. Jaswant 
Singh, Respondent. 
C. R. 29 of 1981, D/- 30-10-1981.* 


(A) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) read with S. 25B — Appli- 
cation for leave to defend eviction appli-. 


cation — Disputed questions of- fact and - 


law raised by tenant — Decision on those 
questions necessary to grant relief to 
landlord — Leave to defend cannot be 
refused. 

The premises in question, in the pre- 
sent case, were let to the tenant from ist 
July, 1978. The tenancy was renewed in 
June 1979 and the eviction application 
was filed in July 1980. The landlord’s 
son constructed his house which was 
completed in August, 1979 and was avail- 
able for residence of the landlord or his 
sons, but the same was not occupied and 
was let out in August, 1979. The tenant. 
in his application for leave to defend had 
challenged the then existing accommoda- 
tion with the landlord and the issues 
raised by him were not sham or frivo- 
lous, 


Heid that leave to defend cannot be 
refused. It was not clear what was- the 
change in the circumstances during the 
period from July, 1978 (when the pre- 
mises were let) to July 1980 (when the 
eviction application was filed) and why 
the house owned by the son cannot be 


*From order of J. D. Kapoor, Rent’ Con- 
troller, Delhi, D/- 30-9-1980. 
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taken to be an accommodation availab-2 
to the landlord or to his son. These were 
disputed questions of fact and law. If the 
tenant’s allegation was 
proved, the landlord would not be en- 
titled to an order of eviction against hir. 
On the facts of this case, it cannot be. 
decided without going into evidence wh=- 
ther the two married sons of the land- 
lord were dependent upon him for pur- 
poses of residence. Case law rel. on. l 

(Paras 4, 5) 


B) Civil P. C. (5 of 1908), O. 19, R- 3 
a sire od vi of affidavit — Affidavit 
for leave to defend eviction application 
not properly verified — Original affidavit 
cannot be allowed to be amended, kut 
deponent must þe allowed an opportunity 
to file another affidavit. 1981 (1) Ren CJ 
206 (Delhi), Foll; (Delhi Rent Control 
Act (59 of 1958), S. 14 (1) (e)) (Para 6) 
Cases Referred : Chronological Paras 


(1981) 1 Rent CJ 206: (1981) 1 Ren CR 
91 (Delhi) 6 

AIR 1980 Delhi 209 4 

1979 Rajdhani LR 17 : (1978) 2 Rent cR 
271 

1979 Rajdhani LR 560 : (1979) 2 
317 

(1979) 1 Rent LR 107 (Delhi) 4 

AIR 1978 (NOC) 45 : 1977 Rajdhani LR 
153 (Delhi) o5 

1977 Rajdhani LR 240 : (1977) 1 Rent LR 


Ren CR 
5 


828 | 
1977 Rajdhani LR 242 : (1977) 1 Rent LR 
84 


0 
1977 Rajdhani LR 244 : (1977) 1 Rent LR 
852 


1977 Rajdhani LR 464 : (1977) 1 Ren E 
897 , 

1979 Rajdhani LR (SN) 25 5 

- 1966 DLT 62 4 


C. L. Narasimhan, for Petitioner; R.K. 
Makhija with H. K. L. Sabharwa, S. M. 


Grover and Alakh Kumar, for Respon- 


dent 

ORDER ;— This revision petition 
under S. 25B (8) of the Delhi Rent Cen- 
trol Act, 1958 (hereinafter referred to as 
‘the Act’) is directed against the judg- 
ment and order of the Rent Controller 
dated 30th Sept. 1980 dismissing the 
petitioner’s application for leave to de- 
fend and passing an order of eviction 
against him. Briefly the facts are that 
Jaswant Singh is the owner of the pro- 
perty No. B-10, Nizamuddin (West), Naw 
Delhi. First floor of this property was 
let out in 1974 to Bharat Heavy Electri- 
cals Ltd. of which the petitioner, D. N. 
Gupta was Deputy Personnel Manager 
and he was in occupation of the premises 


D. N. Gupta V. 


deemed to be. 


Jaswant Singh Delhi 251 


on behalf of the company. He retired in 
1978. The respondent accepted the peti- 
tioner as a tenant in his own right on 
the first floor of the said property with 
effect from lst July, 1978 in terms of a 
rent note for a fixed period of 11 months 
on a monthly rent of Rs. 600/-. The peti- 
tioner renewed the tenancy for further 
period of 11 months by executing another 
rent note dated 1st June, 1979. The peti- 
tioner alleges that there were negotia- 
tions for renewal of tenancy in May, 1980 
but they did not materialise. On 15th 
May, 1980 the respondent served a notic2 
of eviction requiring the petitioner to 
vacate. The petitioner on 25th June, 1989 
filed an application for fixation of stand- 
ard rent. On 8th July, 1980 the respon- 
dent filed the eviction application undez 
S. 14 (1) (e) read with S. 25B of the Act, 
alleging that he was the owner of the 
premises, that the first floor of the said 
property was let for residence, that he 
was in occupation of the ground floor 
comprising two bed rooms, - a prayer 
room, one drawing-cum-dining room, kit- 
chen, latrine, bath and verandah with 
his two married sons and that his third 
married son was residing in Barsati floor 
comprising one room only, that the pre- 
mises were less and insufficient for him 
and for members of his family consisting 
of himself, his wife, his married son, 
Iqbal Singh with three children, his mar- 
ried son Ravinder Pal Singh with two 
children residing on the ground floor 
and his son Amrik Singh with five child- 
ren residing in the Barsati floor. He also 
alleges that the sons were dependent 
upon him so far as the residential accom- 
modation was concerned, that he has no 
other reasonably suitable residential ac- 
commodation in Delhi or anywhere else, 
that he has a married daughter with two 
sons, who often visit him. The petitioner 
filed an application for leave to defend 
supported by a detailed affidavit. The 
Rent Controller dismissed the application 
for leave to defend and passed an order 
of eviction. Hence this revision petition 
under S. 25B (8) of the Act: 


2. The short question for determina- 
tion is: Whether the petitioner in his 
affidavit has disclosed facts which would 
disentitle the landlord from obtaining an 
order for the recovery of possession of 
the premises. The petitioner-tenant in 
his affidavit has deposed that the respon- 
dent landlord has been in occupation of 
the ground floor with the families of his 
two married sons Iqbal Singh and Ravin- 
der Pal Singh, that the second floor has 


A 


252 Dethi 


been in occupation of his eldest son Am- 
rik Singh independently along with his 
wife and children, that on the expiry of 
the fixed period'of 11 months in terms of 
the rent note, negotiations for renewal 
took place in the first week of May, 1980 
when the respondent sent a draft of a 
rent note which was not acceptable to 
him. The two conditions which were not 
acceptable were. that he had realised the 
bona fide requirement of the respondent- 
landlord and that he would vacate the 
premises positively by 3lst March 1981. 
The parties could not arrive at an ami- 
Cable settlement and therefore the re- 
Spondent sent the lawyer’s notice dated 
15th May, 1980, requiring him to vacate 
the premises, that he filed an eviction 
application for fixation of standard rent 
on 25th June,, 1980 that his tenancy 
started from ist July, 1978 which was 
renewed by another rent agreement 
accommodation with the respondent-~ 
dated Ist June, 1979. As regards existing 
accommodation with the respondent- 
landlord he stated, “The ground floor 
comprises of 2 bed rooms, one drawing- 
cum-dining room, one kitchen converted 
into a prayer room, one big kitchen addi- 
tionally built in ‘the courtyard, one front 
verandah fully covered and used as third 
bedroom, one big back verandah fully 
closed and used as a full-fledged room, 
bath, lavatory, and front and back court- 
yards. The description given by the peti- 
tioner in his application is not complete. 
Similarly, the accommodation .at the 
second floor consists of one large room, 
one small room kitchen, bath and latrine, 
big open: terrace a portion of which is 
now covered by temporary structure”. 
The petitioner has further alleged that 
the alleged need of the respondent is not 
genuine, that his statement that he has 
a big family consisting of 18 members is 
not true, that he wants to rent out the 
premises occupied by him after getting 
the same vacated at a higher rent, that 
the premises were let on Ist July, 1978 
and since then there has been no change 
in the circumstances and as such the al- 
leged requirement is not bona fide, that 
Amrik Singh, eldest son of the respon- 
dent is employed in Auto-Pins Factory 
at Faridabad on a good salary whose em- 
ployer has’ provided him with a scooter, 
that his wife has, been an insurance agent 
and makes a good addition to the family 
income, that he ‘is said to be owning a 
plot of land for building a house, that he 
is the head of the family of seven per- 
sons holding ration card No. 94878, that 


he has been. maintaining a separate estab-. 
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lishment and that in these circumstances 
he is an independent and self-supporting 
family and that he is not dependent upon 
the respondent needing accommodation. 
As regards his second married son Iqbal 
Singh, he has alleged that he is living on 


the ground floor as an independent head: 


of separate family with his own ration 
card No. 94877, that he has been doing 
agency business from which there is 
lucrative return, that he constructed a 
Bungalow No. A-125, New Friends Co- 
lony, New Delhi and let out the same at 
Rs. 4000/- per month in March, 1980, that 
in the face of these facts Iqbal Singh 
cannot be treated as dependent upon the 
respondent requiring living accommoda- 


tion. As regards Iqbal Singh third son of . 


the respondent, the petitioner has ‘alleg~ 
ed that he has been working with the 
respondent running a shop of tailoring 
materials at Western Extension Area, 
that he and the respondent are having 
ration card No. 94876, that the accommo- 
dation with them is sufficient at the 
ground floor. As regards married daugh- 
er the petitoner has deposed that her 
need is not of a new occurrence, that it 
Was so even when the premises were let, 
that the daughter is married in Delhi 
itself. The petitioner has further alleg- 
ed that the respondent has. other reason- 
ably suitable accommodation. His plea is 
that the individuals from whom the al- 
leged need is claimed, are not dependent 
upon him, that Bungalow No. A-125, New 
Friends Colony, New Delhi was being 
constructed_in 1979, which was meant for 
their self-occupation, that the ground 
floor of the suit property ie. B-10, 
Nizamuddin (West) was to be vacated and 
let out but when the bungalow at New 
Friends Colony was completed the same 
was let out. 


3. The respondent-landlord in reply 
has submitted that the verification of the 
affidavit was improper and therefore the 
same deserves to be rejected, that the 
alleged grounds for leave to defend were 
vague and indefinite, that the second 
floor comprises of one room where Am- 
rik Singh, his wife and five children has 
been residing, 
independently. The respondent has fur- 
ther alleged that the petitioner has been 
promising to vacate the premises by 31st 
Mar. 1981. The -respondent has denied 
that there was any big kitchen on the 
ground floor. It has however been admit- 


ted that there has been small temporary. 


corrogated sheets in the court-yard, 
that Barsati measures 124’x10}’, 
there is a small store attached.to it,. that 


that he was not residing . 


that - 


ard 


. 1982 D. N. Gupta v. 


the allegation of existence of kitchen, 
bath or latrine on the second floor is 
wrong, that there is an open urinal. As 
regards status of the sons the respondent 
admits that Amrik Singh is employed at 
Faridabad drawing a good salary having 
a scooter, that his wife is an insurance 
agent, that his younger son Igkal Singh 
constructed his house at A-125, New 
Friends Colony, New Delhi : which was 
let out after completion in August, 1979 
at Rs. 2200/- per month, ` that the said 
house was constructed after obtaining a 
loan of Rs. 2 laks from L. I. C., that the 
loan has to be repaid and therefore the 
house was let out, that Ravinder Pal 
Singh, third son, has been working with 
him, that his married daughter with two 
children often visit him. The Rent Con- 
troller refused the petitioner leave to de- 
fend, observing that married sons having 
Separate ration cards cannot be the basis 
for grant of leave, that if a person has an 
independent house which has been let 
out still that person is dependent upcn 
his father, that even if the respondent’s 
son is not dependent upon him, the entire 
accommodation” was insufficient for him. 
The Controller held that the requirement 
of the respondent was genuine. As re- 
gards legal defect in the application he 
observed that on merits the petitioner 
had no ground. 


4. The respondent-landlord admits that 
his two sons are well placed and that his 
third son has been carrying on business 
with him. The income and status of his 
son has not been disclosed by the r2- 
spondent either in his eviction applica- 
tion or in the reply to the application 
for leave to defend. The premises admit- 
tedly were let to the petitioner from Ist 
July, 1978 although the petitioner had 
been in occupation as an employee of 
Bharat Heavy Electricals Ltd. since 1974. 
Creation of a new tenancy in favour of 
the petitioner in July, 1978 amounts to 
determination of the previous tenancy in 
favour of Bharat Heavy Electricals Ltd. 
Creation of tenancy in July, 1878 means 
that there was no requirement of the’ re- 
spondent up to that time. The tenancy 
was renewed in June, 1979 which will 
also show that there was no requirement 
in June, 1979. The respondent’s son con- 
structed his house which was completed 
in August, 1979 and let out at Rs. 2200/- 
per month. It is therefore not clear what 
{was the change in the circumstances dur- 
ing the period from July, 1978 to July, 
1980 when the present eviction applica- 
tion was filed. On the contrary if a son 
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is the owner of his own house which was 
completed at a time when the alleged re- 
quirement arose, it does not stand to rea- 
son that he should let out his own pro- 
perty and claim the eviction of the ten- 
ant under his father on the ground that 
he was dependent upon him. On the facts 
of this case it cannot be decided without 
going into evidence whether the two 
married sons of the respondents were 
dependent upon him for purposes of resi- 
dence. Thus the first disputed question 
is: Whether the sons are dependent 
upon the respondent for residence and 
can their requirement be taken into con- 
sideration. In Shri Kishori Lal v. Sumitra 
Deevi, (1979) 1 Rent LR 107 it has been 
held by this court’ that a son will be 
deemed to be dependent if he was not 
able to set up-a separate residence, In 
Sultan Singh v. Jai Chand Jain, 1966 
DLT 62, it has been held that a son who 
is self-supporting -and in a position to 
set up a separate residence cannot be said 
to be the dependent of his father. In Smt. 
Leela Wati v. Smt. Ganga Devi, AIR 1980 
Delhi 209 it has been held that the ques- 
tion as to who were dependent members 
and as to whether or.not the existing ac- 
commodation was sufficient for the land- 
lady are questions that could not be de- 
cided without trial and that leave to de- 
fend could not be refused in those cir- 
cumstances. The petitioner in his appli- 
cation for leave to defend has challenged 
the existing accommodation with the re- 
spondent, The petitioner has alleged that 
a big kitchen was built in the court yard 
and that front verandah was fully cov- 
ered and used as a bed room and that 
back verandah was also closed and used 
as a full-fledged room. On the second 
floor also according to the respondent 
there is one room, one store and open 
urinal but according to the allegations of 
the petitioner there is one large room, 
one small room, kitchen, bath and latrine 
besides a temporary structure. Thus there 
is a bona fide dispute regarding the exist- 
ing accommodation available to the re- 
Spondent. Besides this it has also been 
argued by the learned counsel for the 
petitioner that the house at A-125, New 
Friends Colony, New Delhi was available 
for the residence of the respondent or 
his sons but the same-was not occupied 
and let out in August, 1979. It is not de- 
nied that the said house after construc- 
tion in Aug. 1979 was let out at Rs. 2200/- 
per month. The contention is that in 
those circumstances it cannot be said that- 
the respondent has no other reasonably 
Suitable residential accommodation. In 
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other words, he says that if the accom- 
Modation at New Friends Colony is taken 
into consideration: he has sufficient ac- 
i commodation and that in any case the re- 
' spondent is not entitled to an order of 
eviction for the alleged requirement of 
his son Iqbal Singh, owner of the house 
at New Friends Colony, New Delhi. 
Learned counsel for the petitioner fur- 
ther submits ithat when the premises 
were let in 1978 and the eviction peti- 
tion was filed in July, 1980 there was no 
change of circumstances and: that to de- 
termine whether there was any change 
in the circumstances, it was necessary to 
record evidence, His argument has great 
force. It is not a case where leave to de- 
fend can be refused. If any allegation of 
the petitioner is deemed to be proved it 
seems the respondent would not be en- 
-|titled to an order of eviction against him. 


5. Learned counsel for the respondent 
submits that the family of the respondent 
consists of 18 members, that they have 
been in occupation of the ground floor 
and the second floor which accommoda- 
tion according to them is insufficient. It 
may be but the question is : What is the 
change in the circumstances and why the 


house at New Friends Colony owned by- 


the son cannot ‘be taken to. be an ac- 
commodation available to the respondent 
or his son? .There are as such disputed 
questions of fact and law leave to de- 
fend cannot be refused. It has been held 
by this court that if disputed questions 
of facts are raised and their decision is 
necessary to grant relief to the landlord, 
then those questions should not be de- 
cided on affidavits and leave to contest 
should be granted (See : Mool Chand v. 
Ganda Ram, 1977 Rajdhani LR 240; Kal- 
yan Singh v. J.' P. Gupta, 1977 Rajdhani 
LR 242; Fateh'Singh v. Hukam Chand, 
1977 Rajdhani LR 244; Smt. Bejoli Roy 
v. Amar Kumar, 1977 Rajdhani LR 464; 
R. C. Jain v. S.. K. Gupta, 1979 Rajdhani 
LR 560; Wing Comm. R. P. Jaiswal v. 
Hans Raj, 1979 Rajdhani LR 17 and Dr. 
Shiv Nath v. Piyarelal Sharma, 1979 Raj- 
dhani LR (SN) 25). The issues raised by 
the petitioner in his application for leave 
to defend do not appear to be sham or 
frivolous and require consideration (See: 
Delhi Cloth & General Mills v. T. S. Bha- 
tia, 1977 Rajdhani LR 153). 


6. Lastly learned counsel for the re- 
spondent submits that the verification in 
the affidavit for ,leave to defend is defec- 
_ tive and the same cannot be looked into. 
The verification, in the petitioners affi- 
davit reads as follows ; i 
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“Verified at New Delhi, this 11th day 


of Sept. 1980 that the contents of paras I 
to 8 of the aforegoing affidavit are true'to 
the best of my knowledge and belief. 
Sd/- D. N. Gupta, 
Deponent” 


It is true that under O. 19, R. 3 of the 
Civil P. C. statements of facts in aff- 


davits must be precisely verified as to 


which facts or paras are true or correct 
to knowledge and which true to belief 
upon information and if this is not done 
then the allegations are meaningless. The 
Rent Controller had taken into consid- 
eration the contents of the affidavit and 
I have also taken into consideration to ar- 
rive at a conclusion. It seems that there 
is power to allow amendment, if injus- 
tice is not caused to the opposite party 
and other party can be compensated with 
costs, The question is : Whether the affi- 
davit can be allowed to be amended sub- 


sequently. I am of the view that a party 


can be allowed to file additional affidavit 
removing the defect, The original affida- 
vit cannot be allowed to be amended. I 
the affidavit for leave to defend is not 
properly verified the deponent must be 
allowed an opportunity to file another 
affidavit. in accordance with law and it 
would not prejudice the right of the re- 
spondent. A similar question arose before 
me In J. B. Kansal v. Waryam Singh, 
(1981) 1 Ren CJ 206 (Delhi) where I al- 
lowed the heirs of the deceased tenant 
to file additional affidavit in support of 
the application for leave to contest. Ac- 
cordingly, I held that the verification in 
the affidavit of the petitioner is defective 
but I grant the petitioner an opportunity 
to file additional affidavit reproducing all 
his allegations contained in his affidavit 
dated 11th Sept. 1980 and verifying in 
accordance with law. — 


- 7. The judgment and order of the Con- 
troller is not according to law. The revi- 


sion is accepted and the order dated 30th . 


Sept. 1980 of the Rent Controller in Evic- 
tion Case No. 426 of-1980 is set aside. The 
petitioner-tenant is granted leave to de- 
fend the eviction application. He shail 
file the additional affidavit as discussed 
above before the Additional Controller. 


. Parties are directed to appear before the 


Additional Controller on 2nd Dec. 1981 
on which date additional affidavit may 
be filed. No order as to costs. 


Petition allowed. 





vt 


1982 


AIR 1982 DELHI 255 
B. K. KIRPAL, J. 


Shyam Bihari Singh, Petitioner v. Smf. 
Sushila Devi Mittal, Respondent, 


C. R. No. 820 of 1980, D/- 12-10-1981-* 


(A) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) — Requirement of accommo- 
dation for personal use — Landlord for 
his son with chemist licence converting: 
one room into shop during pendency of 
proceedings under this section — Shop 
must be excluded in determining suffici- 
ency of accommodation for landlord. 

Shortage of residential accommodation 
with the landlord may be due to various 
reasons. In deciding an application under 
S. 14 (1) (e) whether shortage was creat- 
ed to oust the tenant is to be considered. 
If the use of the premises was altered in 
accordance with law and if the remain- 
ing accommodation with the landlord is 
insufficient, he’ can justifiably apply un- 
der the section. The tenant then cannot 
oppose the application on the ground that 
the shortage was- due to the landlord’s 
own creation. A landlord is entitled to 
use the accommodation with him in any- 
way he pleases. (Para 8) 


When during the pendency of the pro- 
ceedings under the section the landlord 
converts one of his rooms into a chemist 
shop for his son who has obtained the 
requisite licence and who could not get 
any other shop, since it is necessary for 
the landlord to rehabilitate his son he 
makes the conversion. Such change of 
user cannot be said to be mala fide. If 
the remaining accommodation is insufi- 
cient for the landlord he can seek evic- 
tion and the converted room has to be 
excluded from consideration while decid- 
ing his application. (Para 9) 


Merely because that shop is opened, by 
itself it will not show that the landlord 
had sufficient residential accommodatian. 
To help his son he has sacrificed his com- 
fort and converted the room. Civil Revn. 
No. 229-D of 1959, D/- 1-2-1962, (Pun & 
Har), Foll. Case law discussed. (Para 10) 


(B) Delhi Rent Control Act (59 of 1958), 
S. 14 (1) (e) — Requirement of accommo- 
dation for personal use — Ascertainment 
— Requirement for guest room cannot be 
taken into account. 

Under S. 14 (1) (e) bona fide residential 
requirement is to be of the landlord, 


*From order of G. P. Thareja, Addl. Rent 
Controller, Dethi, D/- 22-3-1980. 
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member dependent on him or for any 
person for whose benefit the premises 
are held. Apart from members of the 
landlord’s family, the word “himself” 
includes those with whom he is normally 
accustomed to live, they be servants or 
other persons who look after him. The 
requirement for casual visitors however 
cannot be taken into consideration. 
Therefore when requirement for guest 
room is taken into account it is material 
irregularity. It is. for the landlord to 
prove his requirement. A bald statement 
by him that .visitors come is not suffici- 
ent. (Paras 12, 13) 
Cases Referred : Chronological Paras 
1981 Rajdhani LR 380: (1981) 19 Delhi 
LT 329 13 
ee Rajdhani LR 468: (1981) 1 Rent LR 
1 i ; 13 
AIR 1979 Punj & Har 132 : (1979) 1 Rent 
LR 58 3 
1976 Ren CJ 102: 
510 
(1970) S. A. O. No. 21 of 1968, D/- 29-7- 
1970 (Delhi), Aja Kumar v. Balvinder 


1975 Rajdhani LR 
3 7 


Singh 7 
(1966) DLT 306 6 
(1962) Civil Revn. No. 229-D of 1959, D/- 
1-2-1962 (Punj & Har), Gurcharan 
Singh v. Mukand Singh 5, 6 


Kanwal Narayan, for Petitioner; K. K. 
Bhuchar, for Respondent. l 


ORDER :— The respondent (herein- 
after referred to as ‘the landlady’) on 
Ist Mar. 1977 filed an application under 
S. 14 (1) (e) of the Delhi Rent Control 
Act, 1958 for the eviction of the peti- 
tioner herein (hereinafter referred to as 
‘the tenant’). 


2. In the eviction petition it was stat- 
ed that the family of the landlady con- 
sisted of herself and her two sons. The 
elder son was married and had one son 
of about 14 years and the other son was 
still a student of B. Pharma. It was con- 
tended that she was in occupation of only 
four rooms on the ground floor ‘besides 
a kitchen, a bath room and a W. C. and 
had one small store room on the first 
floor. It is further mentioned that one 
room was being used as drawing room _ 
and another as dining room. Another 
room was being used as bed room by the 
elder son of the family. The only remain- 
ing room was being shared by the land- 
lady and her younger son. It is also al- 
leged that there was no guest room in 
the possession of the landlady and guests 
often visited her. The elder son was stat- 
ed to be a Chartered Accountant and was 
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_ working as an Accounts Officer in the 
Indian Oil Corporation at New Delhi. It 
was alleged that he required a separate 
room for his study. Mention was also 
made of a guest who was residing with 
her, namely, the brother-in-law of the 
elder son. The accommodation which is 
in the occupation of the tenant is of two 
rooms, kitchen, ‘bath and W. C. and a 
common courtyard on the ground floor. 


3. On summons being issued under 
S. 25B the tenant moved an application 
and an affidavit for leave to contest the 
case on merits. The Addl, Rent Controller, 
Delhi granted the leave sought for. The 
case of the tenant before the Rent Con- 
troller was that the landlady did not 
bona fide require the premises which 
were being occupied by him. According 
to the tenant the landlady had four big 
rooms on the ground floor and another 
big room and a store on the first floor. 
Other pleas were also raised by the ten- 
ant but it seems only two ‘other pleas 
were agitated before the Addl. Rent Con- 
troller. The first such plea was that the 
petition as not maintainable as the word 
‘reasonable’ had not been mentioned 
therein and secondly that the petition 
was bad in law. as it had been filed only 
for a part of the tenanted premises. 


During the pendency of the pro- 
ceedings before the Additional Rent 
Controller one of the rooms which 
was in the occupation of the landlady was 
converted into a Chemist shop. According 
to the landlady’ her younger son had ob- 
tained the degree of B. Pharma and had 
become eligible. to run a chemist shop. 
Despite best efforts it was not possible 
to rent a shop because of the: high rents 
demanded by the owners of various 
Shops. Under ‘these circumstances the 
landlady approched the Governmental 
authorities and on permission being 
granted in Oct.' 1978 one room was con- 
verted and the second son started run- 
ning a chemist shop. The parties led evi- 
dence. After hearing the counsel for the 
parties the Addl. Rent Controller, by his 
order dated 22nd Mar. 1980, held that 
the following three points arose for de- 
termination in the case :— 

_ “(1) Whether: the premises are requir- 
ed bona fide by the petitioner and the 
petitioner has no other reasonable suit- 
able accommodation? ` ~ 
_. (2) Whether. the petition is not main- 

._tainable on account of the word .‘reason- 
= able’. not mentioned in the petition? | 


-: (3) ‘Whether’ the petition is bad being - 


“for. partial eviction?”: 
: ! - 

| 
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With regard to the first point the Ad- 
ditional Rent Controller . held that the 
family of the landlady consisted, at the 
time of passing of the eviction order, of 
herself, her two sons, son’s wife and two 
grandchildren. It was also admitted be- 
fore him that the elder son was working 
in the Indian Oil Corporation and the 
younger had started running a chemist 
shop. The Addl. Rent Controller found 
that there was no store room on the first 
floor as had been alleged by the tenant. 
There was a room on the first floor mea- 
suring 14’x10’. This was being used by 
the landlady. According to her this was 
a store, The Addl. Rent Controller, how- 
ever, held that such a big room could 
not be regarded as a store and was thus 
available to her for residential purposes. 
He further held that the conversion of 
one of the rooms to a shop by the land- 
lady was not mala fide, 


Relying upon the judgment of Pun- 
jab & Haryana High Court reported _ as 
Brij Lal v. Smt. Muni Tandon, (1979) 1 
Rent LR- 58 : (AIR 1979 Puni & Har 132) 
he came to the conclusion that the said 
room in which the shop had been opened 
could not be taken into consideration in 
judging the needs of the landlady. After 
excluding the said room from considera- 
tion he found that the landlady was left 
with four rooms, According to the Addl. 
Rent .Controller the minimum number 
of rooms required for the family were 5, 
including one room for guests. He there- 
after held that the elder son required 
two rooms for a comfortable living and 


the family, therefore, required 6 rooms. - 


available with the 
landlady, according to the Addl. Rent 
Controller, was short of the reasonable 
requirement and considering the family 
status and need of the landlady he found 
that the premises of the tenant would be 
required by the landlady. With regard 


The accommodation 


-to point No. 2 he observed that it was 


not necessary that in the eviction petition 
the word ‘reasonable should have been 
stated. With regard to the extent of the 
tenancy’ premises 
troller found that the roof never formed 
part of the tenanted premises and, there- 
fore the petition could not be said to be 
bad for’ partial eviction. As already notic- 
ed the Addl. Rent Controller ordered the 
eviction of the tenant but held that the 
eviction order shall not be éx@€cuted for 
a period of six months from the date..of 
the order. rr ee ee 


+ 


Addl. Rent. Controller : the ` present’ revi- 


the Addl. Rent. Con- - 


4. Against the aforesaid. order .of the Í 


~ 
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sion has been filed under S. 25B (8) of 
the Rent Control Act. The only contea- 
tion which has been raised before me by 
the learned counsel for the tenant is that 
the landlady does not bona fide require 
the premises in occupation of the tenant 
for her personal use. In this connection 
the first submission of the learned coum- 
sel is that after the filing of the appi- 
cation for- eviction the landlady canrot 
change the user of a residential rocm 
which was in her occupation and ther2- 
after claim that the accommodation with 
her is insufficient. It was submitted that 
if a room could be spared by the land- 
lady for running of a shop then obvi- 
ously an extra room was not required 
and it was evident that the landlady and 
members of her family could live in the 
remaining accommodation. 


& A general proposition of law, tkat 
such conversion of the residential pre- 
mises to commercial purposes is to be 
ignored while judging the bona fide needs 
of the landlady cannot be accepted. Suzh 
a question arose in the case of Gur- 
charan Singh v. Mukand Singh, Civil 
Revn, No. 229-D of 1959, decided by Fal- 
Shaw, C. J. on ist Feb. 1962 (Punj & 
Har). In that case the landlord was a re- 
tired Government servant. Before taking 
proceedings for the eviction of the tenant 
the said Government servant had coa- 
verted part of the residential accommoda- 
tion, which was in his possession, ino 
Shops and he let them out. Thereafter ne 
Sought the eviction of a tenant from aa- 
other portion of the premises. The coa- 
tention of the tenant was that the re- 
en of the landlord was not bona 

e. - 


Repelling this contention it was ob- 
served by the Chief Justice that the word 
‘bona fide’ merely meant that the land- 
lord must really want the premises żin 
dispute for his own accommodation and 
that he was not putting forward the 
claim for some ulterior purposes. In 
other words the mere fact that previ- 
ously a part of the residential accommp- 
dation had been converted into commer- 
Cial premises cannot be the sole ground 
for rejecting the landlord’s application 
for the eviction of a tenant if it is shown 
that the requirement of the landlord is 
bona fide. 

6. The aforesaid decision in the case 
of Gurcharan Singh was followed by tne 
Circuit Bench of the Punjab- High .Corrt 
at Delhi in a decision reported as B. K. 
‘Khanna v.-M. R. Batra, 1966 Pi: 306. 
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In this case the landlord was a lawyer. 
He wanted the eviction of the tenant, in- 
ter alia, on the ground that he wanted to 
use the accommodation in his possession 
for professional purposes. It was the case 
of the landlord that considering the size 
of his family and his requirement for an 
office the present premises in his occupa- 
tion wére insufficient. The Rent Contre: 
Tribunal had held that since the landlord 
intended to convert the existing residen- 
tial accommodation in his possession into 
an office and library for the use of his 
clerk and clients such a user was not per- 
missible in law. This finding was revers- 
ed by the High Court. It was observed by 
the learned Judge as follows :— 

“It seems to me that the Rent Control 
Tribunal was clearly in error in thinking 
that merely because the appellant want- 
ed to use the accommodation in his pos- 
session for professional purposes he could 
not claim the benefit of the provisions 
contained in clause (e) of the proviso to 
S. 14 (1) of the Act. It was this error 
which led to the conclusion at which the 
Rent Control Tribunal arrived upholding 
the decision of the Controller on the 
second point, namely, the requirement of 
the appellant on personal grounds.” 

The ratio of this decision appears to be 
that the use of a part of the premises by 
the landlord for his own professional use 
would be a relevant consideration in de- 
ciding the requirement or the need of — 
residential premises by him. 

7. In the case of Manohar Lal v. Mool 
Chand, 1976 Ren CJ 102 the landlord was 
using three rooms for tethering cattle 
and he himself was living in two rooms. 
He filed an application for eviction of the 
tenant from another room which was in 
the occupation of the tenant. The con- 
tention of the tenant was that the land- 
lord could easily acquire vacant posses- 
sion by tethering his buffaloes outside 
the rooms and that the landlord’s appli- 
cation for eviction of human beings 
while housing his buffaloes was not bona 
fide. Repelling this contention it was ob- 
served by B. C. Misra, J. as follows:— 

“The only question that the rent con- . 
trol authorities are required to determine 
is whether the landlord bona fide needs 
the premises for his residence and he has 
no other suitable accommodation avail- 
able. But in what manner other accom- 
modation has been used by the landlord 
and for that matter whether that is in 
the occupation of some other tenant or 


it is being used for, commercial. purpose 


” pa 


i 
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-or for tethering cattle is not germane to 
the dispute so long as the landlord suc- 
ceeds in his case that his need is -bona 
fide in respect of tenanted premises that 
is dispute. Consequently, I ‘hold that the 
submission of the counsel for the appel- 
lant that the respondent should make’ ar- 
rangements for tethering buffaloes at 
some other place has been rightly re- 
pelled by the Tribunal.” 


A somewhat different ‘view seems to 
have been taken by Prithvi Raj, J. in Aja 
Kumar v. Balvinder Singh, SAO No. 21 
of 1968 decided on 29th July, 1970 
(Delhi). In this; case the grandfather of 
the landlords had let out portion of the 
property by converting it into shops. The 
Court observed as follows :— 


“According to the lease deed granted 
by the, Government, the premises in dis- 
pute were to be constructed for residen- 
tial purposes and it is on, record that pre- 
viously there were no shops in this area 
but if the landlord with a view to in- 
crease his: income converts the residential 
rooms into shops and earns rent out of 
it he cannot make a grievance that re- 
maining premises in his occupation are 
insufficient: for „his accommodation.” 
In the aforesaid case the learned Judge 
made no reference to the three cases ref- 
erred to earlier. What appears to have 
influenced the learned Judge, and_ that 
seems to be the basis of. the decision, is 
that according to the lease deed entered 
into between the landlord and the Gov- 
ernment the premises could be used only 
for residential purposes. This would 
mean that the iconversion of rooms into 
shops was unauthorised and it was in 
that context that it was observed’ that 
the landlord cannot so convert his resi- 
dential. rooms into shops and then plead 
insufficiency of! accommodation. In the 
. present case, however, there is no dispute 
that one, room of the premises’ has been 
converted into a shop after the land- 


lady’s son had obtained a licence. for. 


opening the said ahap from the Delhi 
Administration. | 


8. The Fon éa of residential accom- 
modation with the landlady may be due 
to various reasons. In deciding an appli- 
cation under S. 14 (1) (e) what is rel- 
evant to see is las to whether that short- 
“age was ‘created with a view to oust the 
tenant. If the landlady alters the use of 
the residential premises with her, 
example by using them for commercial 
purposes, and this has been done so as 


to create the shortage of residential ace . 


l 
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commodation with her with a view to 
seek the eviction of a tenant, then in 
such a case the landlady would not be 
entitled to any relief. On the other hand, 
the change of user of the residential pre- 
mises for commercial or professional 
‘purposes may be bona fide for the pur- 
poses of earning a_ livelihood. If the 
changed user is in accordance with law 
then, if the remaining residential accom- 
modation. with the landlady is insuffici- 
ent, the landlady can: justifiably move an 
application and seek the eviction of a 
tenant under S. 14 (1) (e). Where the 
bona fides of the landlady .are : not in 
doubt, the tenant will not be heard ‘to 
say that the shortage of accommodation 
is due to the landlady’s own creation and 
the tenants eviction should not be order- 
ed. A landlady is entitled to use the ac- 


commodation with her in any way she 


pleases. If the use of the accommodation 
for commercial purposes is bona fide and 
in accordance with law then she would 
be entitled to plead that the remaining 
accommodation with her is insufficient 
for residential purposes. 


9, As already noted, in the present 
case the change-of user of one room into 
a Chemist shop was effected after neces- 
sary licence had been obtained from the 
Delhi Administration. It has come in evi- 
dence, which has been accepted by the 
trial court, that the younger son of the 
landlady had obtained the degree of 
B. Pharma: and had not been able to get 
a shop. It was necessary, therefore, in 
order to rehabilitate him, that a room in 
the residential premises be converted in- 
to a shop for the purposes of running a 
chemist shop. Such change of user can- 
not be said to be mala fide. If the remain- 
ing residential accommodation is insuffi- 
cient with the landlady then she would 
be entitled to ask for the eviction of the 
tenant and, while deciding this issue, the 
room in which the shop is being run will 
have to be excluded from consideration. 


10. It was then contended that the 
very fact that one of the rooms could be 
spared for a shop would mean that the 
landlady had sufficient residential accom- 
modation available with her. Merely be- 
cause the -chemist shop was opened in a 
room, which was previously being used 
for residential purposes, would not, by 
itself; prove or ‘show that the landlady 
had ‘sufficient residential “accommodation: 
It may be necessary, as in this case, that 
the son of the landlady must start earn- 
ing a livelihood. In. order to do so the 
landlady had sacrificed her comforts and 
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altered the use of the room. The use was 
altered because of necessity. For reasons 
beyond the landlady’s control it became 
necessary that one of the resident-al 
rooms should be used for a shop. It may 
be that the accommodation which r2- 
mained with the landlady may still be 
sufficient and adequate for residential 
premises, but the mere fact that a room 
was converted into a shop would not, by 
itself, prove that the accommodation that 
remained with the landlady. was suffizi- 
ent. 


11. It was next contended that it kad 
hot been proved by the landlady that the 
sons were dependent upon her for resi- 
dential accommodation. This question 
does not appear to have been argued be- 
fore the trial court. In any case in “he 
eviction application it was stated by zhe 
landlady that the premises in suit. w2re 
required by her for her personal use end 
for the use of her family members de- 
pendant upon her. In the reply it was 
admtited by the tenant that the family 
of the landlady consists of herself, ner 
two sons, her daughter-in-law and two 


grandchildren. In her statement the 
landlady has spelt out the need of . che 
premises for her.two.sons. There nas 


been no serious cross-examination of the 
landlady on the question that the two 
sons were not dependent upon her. In 
my opinion the landlady did make out a 
case that the two sons were depend=nt 
upon her for accommodation. 


12. It was then contended that. the 
trial court erred in taking into consid- 
eration the alleged requirement of a grast 
room. It will be seen that the trial court 
came to the conclusion that the landlady 
required a minimum of five rooms, Ac- 
cording to the trial court. one room was 
required for the landlady, one for the 
elder son and his wife, one for the 
younger son and his wife, one for the 
drawing room and one room for guests. 
The submission of Shri Kanwal Narain is 
that the Additional Rent Controller fell 
in error, while computing the need of the 
landlady, in taking into consideration the 
requirement of a guest room. The ob?ec- 
tion is well founded. 


Unda S. 14 (1) (e) the bona fide rəsi- 
dential requirement is to be of a land- 
lord or any member dependant upon him 
or for any person for whose benefit the 
premises are held. Apart from the mem- 
bers of the family, whose requirements 
have obviously to be taken into acccunt 
under S. 14 (1) (e), the word ‘“hims=lf” 
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has also been interpreted to include those 
persons with whom the landlord is nor- 
mally accustomed to live. It is for this 
reason that the requirements of the mar- 
ried daughters have been taken into con-! 
sideration. It would also. be legitimate j 
this context to take into consideration the 
requirements of other persons who live . 
with the landlord whether they be ser- 
vants or other persons who may be there, 
to look after him The requirement of 
casual visitors, however, cannot be taken 
into consideration, It is for the landlady 
to show and prove her bona fide require- 
ments..She has been able to show that 
her sons, daughters-in-law and grand- 
children are dependent but upon her for 
accommodation. There is no evidence to 
show that she has any member of the 
family who lives outside Delhi and comes 
to visit her for whose purpose she re- 
quires guest room. There is no evidence 
which has been led by her to show that 
She requires a guest room for a com- 
panion of her or for being occupied by 
Some person with whom she is accustom- 
ed to live. The requirement for occasional 
visitors from outside, who do not fall in 
the aforesaid category, cannot be re- 
garded as the requirement of the land- 
lady as envisaged by S. 14 (1) (e). 


13. ‘The trial court came to the con- 
clusion, as already noted, that the mini- 
mum rooms required by the landlady 
were five. If the guest room is not to be 
taken into consideration then the mini- 
mum accommodation which. would be re- 
quired by the landlady would be four 
rooms. In the present case the landlady 
admittedly has four rooms in her occu- 
pation apart from kitchen, bath room ete. 
She has three rooms on the ground floor 
and one room on the first floor, besides 
having the entire terrace on the first 
floor. At the time when the petition was 
filed there were only four adult mem- 
bers of the. family. Now with the marri- 


age of the younger son the 
number of adult members of 
the family has risen to five. At 


the time when the petition was filed the 
number of rooms available with the 
landlady were five because at that time 
one room had not been converted for be- 
ing used as a shop. The landlady, to my 
mind, had sufficient accommodation in 
her possession. ¢ 


Shri Bhuchar, the learned counsel for 
the respondent, has contended that what 
is the requirement of the landlady is a 
question of fact which has been decided 
by the trial court and which should not 
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be gone into by me under sub-sec. (8) of 
Sec. 25B. In this connection reliance is 
placed by the learned counsel on Kasturi- 


lal. Nandraj 'v. Bakshi Ram, 1981 
Rajdhani LR 380 and . Parvin 
Sarin vV. Manbir: Singh, 1981 


Rajdhani LR 468. There can be no quar- 
rel with the proposition laid down in the 
aforesaid cases. | In Kasturilal’s case the 
Chief Justice has observed that the order 
of the trial court can be interfered with 


if it suffers from any gross illegality or. 


material irregularity or jurisdictional er- 
ror. In the present case the taking into 
consideration of the alleged requirement 
for a room for guests was wholly. un- 
warranted. As already noted, the re- 
quirement of casual visitors could not be 
taken into consideration and the trial 
court acted with material irregularity by 
observing that one room was required by 
guests, in the absence of the landlady 
having established any such requirement 
_ {in accordance with law. A bald statement 
by the landlady ‘that visitors come is not 
sufficient. It was for her to prove that 
an extra room was required for the pur- 
pose of residence of members of her 
family who come and visit her or for 
other persons with whom she is ac- 
customed to live. If the requirement of 
a guest room is not taken into consid- 
eration then the minimum requirement 
of the landlady which had been comput- 
ed by the trial court at 5 rooms would 
stand reduced to 4 rooms. Admittedly 
the landlady is in possession -of the mini- 
mum rooms required by her. There is no 
reason given by the trial court as to why 
he has observed that Krishan Kant re- 
quires two rooms for himself. The trial 
court has obviously overlooked the fact 
that apart from ‘an exclusive room being 
earmarked for Krishan Kant he also has 
the use of a common drawing room. Con-' 
sidering the ages of his children there 
was no evidence'on which the trial court 
could come to the conclusion that Kri- 
shan Kant required more rooms: It may 
be that when his children grow up and 
his brother’s family also increases that 
the accommodation which is now avail- 
able with the family may become insuf- 
ficient. If and when the requirement in- 
creases the landlady would be entitled 
to move a fresh application. At the pre- 
sent moment, however, there is no evi- 
dence on record ‘which can possibly justi- 
fy the landlady requiring more than four 
rooms as residence for herself and for 
members of her family. 

14. For the aforesaid reasons the re- 
vision is allowed, the order of the ‘trial 
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court dated 22nd Mar. 1980 is set aside 
and the eviction petition is dismissed. 
Parties to bear their own costs, 

Petition allowed; 
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Vijay Kumar Bajaj, Appellant v. Inder 
Sain Minocha and another, Respondents. 


S..A. O. No. 99 of 1980, D/- 14-8-1981.* 

(A) Delbi Rent Control Act 
1958), S. 21 — Application for permis- 
sion tọ create limited tenancy — Appli- 
cant landlord not disclosing reasons for 
not requiring premises for himself for 
period of - proposed limited tenancy — 
Application jis not rendered invalid — 
Duty of Controller, 


The permission under S. 21 for creat- 
ing limited tenancy would not be invalid 
if reasons for not requiring the premises 
by the -landlord for a particular period 
are not disclosed in his application or 
his statement before the Controller. The 
landlord or the tenant may be able to 
Show that- cogent reasons did exist or 
were within the knowledge of the par- 
ties as to why the landlord did not re- 
quire the.-whole or a part of his pre- 
mises for a ‘specified period of limited 
tenancy: It is the duty of the Controller 
in the proceedings where his permission 
is sought for creation of a limited ten- 
ancy to satisfy himself that the landlord 
does not require the whole or any part 
of the premises for a particular period 
and not that he is playing a fraud on the 
legislative policy by creating a limited 
tenancy and getting advantage of the 
procedure for summary eviction postu- 
lated by S. 21. It is in this context that 


- the reason why the landlord does not re- 


quire the premises- for a specified period 
assumes importance. It is not necessary 
that in the application for grant of per- 
mission that reason why a limited ten- 
ancy is being created must be set out. 
The Controller has to satisfy- himself 
that the landlord; if he has the premises 
available for letting for an 
period, is not taking advantage of S. 21 
merely to ensure that he has an easy way 
to get possession on the expiry of the 
specified term. . ‘(Paras 17, 23) 

(B) Delhi Rent Control Act (59 of 
1958), Ss. 21, 14 — Scope, purport and 


*From order of , V. S. Aggarwal, Rent 


Control Tribunal, Delhi, D/-. 29-2-1980. 
Dee arcs a 
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effect of limited tenancy under S. 21 — 
(Transfer of Property Act (1882), S. 105). 


The relationship of landlord and ten- 
ant, as is clear from the definition, of 
lease under S. 105 of T. P. Act is the 
creature of a contract between the par- 
ties. The rate of rent, duration of lease, 
purpose of letting, etc., are all governed 
by the terms of the contract entered in- 
to. Thus, under the ordinary law the 
landlord can evict his tenant on the ex- 
piry of the period for 
premises are let out. S. i4 
of the Rent Act curtails 
contractual rights of the landlords io 
claim eviction under contracts, Eviction 
now can be allowed only if the Control- 
` ler is satisfied about the existence of one 
or more grounds given in clauses (a) fo 
(l) of the proviso to S. 14 (1) of the Act. 
Sec, 21, however, is a sort of departuce 
from the general policy of the Act. It 
allows the creation of a limited tenancy 
and creates a right in the landlord <o 
get vacant possession on the expiry 2f 
the period of the limited tenancy. Inaz- 
much as Sec. 21 in a way counters the 
general scheme of the Delhi Rent Cor- 
trol Act, it must be restricted severe _y 
to its narrow sphere and every conditicn 
which attracts S. 21 must be scrupulou: 
ly fulfilled. The section has to be reed 
as a positive section and each of its pos- 
tulates has to be affirmatively fulfilled. 
There are two distinct proceedings con- 
templated by S. 21 of the Act. The first 
proceeding is when the permission of the 
Controller is applied for and either 
granted or refused. The second proceed- 
ing is when the period of the limited 
tenancy comes to an end and an applica- 
tion is made by the landlord that he be 
put in possession of the premises let out 
to the tenant for a limited period. Af 
both the stages the Controller has to dis- 
charge a judicial function. This presup- 
poses that there will be an application of 


mind and not only a mechani- 
cal or ritualistic compliance wifh 
the provisions of law. The 
various factors to be taken ino 


consideration by the Controller in the 

aforesaid two distinct proceedings, whi_e 

applying his mind have been stated. 
(Paras 8, 9, 16, 17, 18, 19) 


(C) Delhi Rent Control Act (59 af 
1958), S. 21 — Agreement as to creaticn 
of limited tenancy — Can be executed 
before as well as after grant of permis- 
sion therefor — No registration would Le 
necessary for such agreement irrespective 
of period for limited tenancy.: ({i) Reg- 
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which the’ -the order granting permission. 
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istration Act (1908), S. 17 —~ (ii) Transfer 
of Property Act (1882), S. 107). 

The agreement for creation of a‘ten- 
ancy for a limited period may be execut- 
ed before or after the grant of permis- 
Sion therefor under S. 21, Delhi Rent 
Control Act. If it is executed before it 
would be operative only when the per- ` 
mission is granted from such date as may 
be specified and would be operative for 
such period as has been mentioned in 
No reg- 
istration would be necessary in respect 
of such an agreement. It cannot be said 
that if a lease is entered into for period 
exceeding eleven months, it would re- 
quire registration by virtue of the pro« 
visions of the Registration Act. In nor- 
mal cicumstances a lease for a period ex~ 
ceeding eleven months would require 
registration. Inasmuch as the tenancy 
that is postulated by the Rent Control 
Act is a statutory tenancy, whether for 
a limited period or an unlimited period, 
former by- virtue of the provisions of 
5S. 21 of the Rent Control Act and the 
latter by virtue of the protection given 
by S. 14 of that Act, the provisions of 
Registration Act would not be attracted. 

(Paras 20, 21, 23) 


(D) Delhi Rent Control Act (59 of 
1958), S. 21 — Limited. tenancy already 
in existence — Cannot be a bar for ap- 
plication for permission for tenancy for a 
further limited period — However, all 
the postulates of S. 21 have to be com- 
plied with for grant of subsequent appli- 
cation, (Para 22) 
Cases Referred : Chronological Paras 


AIR 1980 SC 193 §, 10, 13, 16, 18, 23 
(1975) C. M. No. 275 of 1975 in S. A. O. 
No. 18 of 1975, D/- 19-3-1975 (Delhi) 21 
(1970) S. A. O. No. 49 of 1970, D/- 10-9 
1970, (Delhi), Avtar Singh v. Shanti 
Devi : 20 


S. L. Bhatia with J. K. Jain, for Ap- 
pellant; R. K. Makhija with Alakh Ku- 
mar, for Respondents. 


G. C. JAIN, J-:— Shri Inder Sain Mi- 
nocha and his son, Harish Chandra Mi- 
nocha, are owners of house No. B-168, 
Gujranwala Town, Delhi. Apparently, on 
or about April 2, 1973 they entered into 
an arrangement with the appellant, Shri 
Vijay Kumar Bajaj, for creating a limit- 
ed tenancy in his favour in respect of a 
portion on the second floor of the house 
consisting of one Barsati, one latrine- 
cum-bath, open verandah, after obtaining 
the necessary permission from the Rent 
Controller. In pursuance of this arrange- 


/ . 


/ 
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ment an application under S. 21 of the 
Delhi Rent Control Act (for short ‘‘the 
Act’) for permission to create a limited 
tenancy for a period of two years was 
made before the Controller. The Addi- 
tional Controller, granted the permission 
vide his order dated April 2, 1973.. On 
March 31, 1975, respondent No. 1, Inder 
Sain Minocha, made a second application 
under S. 21 of ‘the Act for permission to 
create limited. tenancy for a further 
period of two years with. effect from 
-April 2, 1975. It was averred in the ap- 
plication that the premises sought to be 
let out. were residential premises and 
that the period of previous agreement 
was to expire on April 1, 1975 but the 
landlord still did not need the said pre- 
mises for another period of two years. 
After recording the statements of the 
parties and being satisfieq that the land- 
lords did not require the premises for a 
further period of two years, the Addi- 
tional Controller vide order dated Apr. 1, 
1975 granted the permission to create a 
limited tenancy. as prayed. 


2. On April 11, 1977 the landlords filed 
an execution application for putting them 
in possession of the premises on the alle- 
gation. that the: period of limited tenancy 
had since expired. The tenant contested 
the application on the ground that the 
second limited ,tenancy effective from 
April 2, 1975 was invalid, null and void 
and inoperative for- the reasons — (a) the 
tenant was already in possession of the 
premises in suit on the date of the appli- 
cation and the grant of the permission 
i.e. April 1, 1975 and the permission was 
thus illegal: (b) the act of obtaining the 
permission for creating limited tenancy 
was a fraud upon the provisions of the 
Delhi Rent Control Act inasmuch as the 
landlords did not assign any cause what- 
soever as to why the premises were not 
reguired by them and why the 
were required Subsequently; and’ (c) both 
the parties at the time of the agreement 
knew that the pereesient was not lawful 
and was void. 


3. Shri G. P. Thareja, Additional Con- 
troller, Delhi, yide his order dated May 


26, 1979 dismissed the objections and di- ` 


rected the tenant to put the respondents 
into vacant possession of the premises in 
dispute. The tenant approached the Rent 
Control Tribunal in appeal. Before the 
Rent Control Tribunal it was urged — 
(a) that the application was not main- 
tainable as it was not in accordance with 
the rules, (b) the application could not 
be filed directly before the Additional 
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Controller, (c) the tenant was already in 
possession of the property by virtue of 
limited tenancy created earlier and no 
fresh limited tenancy could be created 
and (d) a fraud had been practised on 
the Court. Some grievance was also made 
against the order of the Court refusing 
opportunity to the appellant-tenant to 
file a reply to the application moved by 
the landlords for additional evidence be- 
fore allowing the same. None of these 
submissions found favour with the Rent 
Control Tribunal, who dismissed the ap- 
peal vide his order dated Feb. 29, 1980. 


4, Feeling aggrieved, the tenant filed 
a second appeal. This appeal came up for 
hearing before a -learned single Judge. 
Three. questions were raised before our 
learned brother, namely, (1) the landlord 
did not disclose reasons for not requir- 
ing the premises in question for a fixed 
period of two years either in his appli- 
cation or in the statement before the 
Controller and, therefore, the permission 
was invalid; (2) after obtaining the per- 
mission dated Apr. 1, 1975 from the Con- 
troller, the premises were not let under 
any apreement - in writing for the said 
period of two years i.e. no lease deed 
was executed; and (3) before or after the 
grant of permission no. lease deed or any 
agreement to lease was got registered as 
required under S. 17 of the Indian Reg- 
istration Act, 1908 and S, 107 of the T.P. 
Act, 1882. 

5. After discussing the submissions 
made before him, the learned Judge for- 
mulated the following. points : — 

' "1. Whether the permission under S. 21 
of the Act is invalid in view of Supreme 
Court judgment in S. B. Noronah’s case 
(AIR 1980 SC.193) (supra) if reasons for 
not requiring the premises by a land- 
lord for a particular period are not dis- 
closed in his application or his statement 
before the Controller? 

9. Whether before or after permission 
execution of any agreement in writing to 
let the premises for the fixed period is 
necessary, if so, 
ment requires registration? 

3. Whether the proposed agreement of 
tenancy in writing submitted along with 
the application under S. 21 of the Act, 
in this appeal required registration? 

6. In view of the divergent views and 
importance of the matter the matter was 
referred to a larger Bench and that is 
how the matter has come before us. 

7. The argument put forward on be- 
half of the appellant’ is that the respon- 
dents neither in their application under 


whether such a docu~ . 
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 §&, 21 of the Act nor in their statement 


had said a word as to why they did not 
require these premises for their occupa- 
tion at that time and how their ne2d 
would arise after the expiry of two yeers 
and in the circumstances there was 10 
material before the Controller to ascer- 
tain whether the main requirement that 
the landlord did not require these pre- 
mises for a period of two years was ful- 
filled and hence the order dated Apr. 2, 
1973 granting the permission was a mind- 
less order and so non est and thus was 
not capable of execution. On behalf of 
the respondents it was contended tkat 
both the parties admitted before the 
Controller that the landlord did not re- 


‘quire these premises for a period of two 


years effective from April 1, 1975 and in 
view of this admission the Controller was 
not required to probe the matter frr- 
ther and the order was perfectly legal 
and valid. l 

8. ‘Lease’ has been defined under Sec- 
tion 105 of the T. P. Act. A lease, ec- 
cording to this definition, is a demise or 
a transfer of a right to enjoy immovable 
property for a term or in perpetuity in 
consideration of a price paid or prom:s- 
ed or services or other things of the 
value to be rendered periodically or on 
specified occasions to the transferor. The 
relationship of landlord and tenant, as is 
clear from the definition, is the creature 
of a contract between the parties. The 
rate of rent, duration of lease, purpcse 
of letting, etc, are all governed by the 
terms of the contract entered into. Thus 
under the ordinary . law the landlord 
could evict his tenant on the expiry of 
the period for which the premises were 
let out. 

9. Over population and shortage of zc- 
commodation necessitated the interven- 
tion of the legislature leading to the en- 
actment of rent control legislation, in- 
cluding the Delhi Rent Control Act. Ac- 
cording to its preamble, the Act was in- 
tended to provide for the control of rerts 
and evictions and rates of hotels and 
lodging houses, and for the lease of vac- 
ant premises to Government in certain 
areas in the Union Territory of Delhi. 
Section 14 of the Act curtails the con- 
tractual rights of the landlords to claim 
eviction under contracts.- Eviction ncw 
can be allowed only if the Controller is 
Satisfied about the existence of one or 
more. grounds given in cls. (a) to (1) of 
the proviso to S. 14 (J) of the Act. Ser- 
tion 21, however, is a sort of departure 
from the general policy of the Act. It 
allows the creation of a limited tenancy 
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and creates a right in the landlord to 
get vacant possession on the expiry of 
the period of the limited tenancy. 

10. The scope, purport and effect of 
S. 21 of the Act has been considered in 


“many judgments of this Court. It is, how- 


ever, unnecessary to notice them as the 
Supreme Court in S. B..Noronah v. Prem 
Kumari Khanna (AIR: 1980 SC 193), has 
settled the law in this regard. Indeed, 
ever since the judgment of the Supreme 
Court in Noronah’s case a new type of 
litigation has come into existence where- 
in the landlord’s right to claim eviction 
under S. 21 of the Act is challenged. Un- 
scrupulous landlords taking advantage of 
the provisions of S. 21 had been letting 
out premises for limited periods. The 
judgment in Noronah’s case will put an 
end to such malpractice. - At the same 
time it cannot be lost sight of that, hu- 
man nature being what it is, dishonesty 
of purpose is: not the preserve of land- 
lords alone. A fair section of tenants 
has been trying to defeat the purpose 
for which the Legislature enacted S. 21 
of the Act by raising frivolous objections 
to eviction sought by landlords after ob- 
taining permission for creating limited 
tenancies under S. 21 of the Act. It is, 
therefore, necessary to give guidelines 
for the courts of the. Controllers and the 
Rent Control Tribunal as to the true 
Scope and effect of the judgment of the 
Supreme Court in Noronah’s case. That 
is why our learned brother, Sultan Singh 
J., made the present reference to a larger 
Bench. 

11.. S. 21 of the Act reads as under: 
“21. Where a landlord does not require 
the whole or any part of any premises 
for a particular period, and the landlord, 
after obtaining the permission of the 
Controller in the prescribed manner lets 
the whole of the premises or part there- 
of as a. residence for such period as may 
be agreed to in writing between the 
landlord and the tenant and the tenani 
does not, on the expiry of the said period, 
vacate such premises, then, notwithstand- 
ing anything contained in S. 14 or in any 
other law, the Controller may, on an apa 
plication made to him in this behalf by 
the landlord within such time as may bē 
prescribed, place the landlord in vacant 
possession of the premises or part there- 
of by evicting the tenant and every 
other. person who may be in occupation 

of such premises,” 
12. The relevant pee of S. 14 (1) of 
the Act read as follows :— 
“Notwithstanding anything tothe con- 
mary contained in ‘any other 
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law or contract, no order or decree for 
the recovery of possession of any pre- 
mises shall be made by any court or Con- 
troller in favour of the landlord oe 
a tenant: 

- Provided that the Controller may, 
an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises 
on one or more'of the following grounds 
namely : — 

e = $ ” 

13. A reading of S. 14 (1) and S. 21 
of the Act shows, as Krishna Iyer, J. says 
in Noronah’s case : (AIR 1980 SC 193), 
“The scheme ‘of embargo on` eviction 
makes a pragmatic swerve by the time 
we reach S. 21.: We can correctly visua- 
lise the scope and sweep of this provi- 
sion only in its proper social setting. It 


carves out a category for special treat~. 


ment, While no landlord can evict with- 
out compliance . with Ss, 14, 19 and 20; 
does a liberal eviction policy underlie 
S. 21? Apparently contrary but actually 
not, once we understand the raison d’etre 
of the section. . Parliament was presum- 
ably keen on maximising accommodation 
available for letting, realising the scar- 
city crisis, One source of such spare ac- 
commodation which is usually shy is 
potentially vacant building or part there- 
of which the landlord is able to let out 
for a strictly limited period provided he 
has some credible assurance that when 
he needs he will get it back.” i 

' 14. The above quoted observations of 
the Supreme Court, which succinctly 
bring out the legislative policy, really 
highlight a problem which has assumed 
the proportions of a malady. On one 
hand there is extraordinary scarcity of 
accommodation, ‘on the other there is a 
strong feeling in owners of property that 
once they let it out they might as well 
write off the property as getting back 
possession is a ‘remote possibility, if not 
an impossibility; The Rent Control Leg- 
islations in various States, which do not 
have a provision similar to S. 21 of the 
Act, have resulted in a situation where 
substantial accommodation, though avail- 
able for letting; is lying vacant and un- 
utilised. At the same time rents have 
shot up: sky high because of the compul- 
sive need of human beings to find shelter 
at any. cost. The Parliament conscious of 
this situation in the States, for Delhi at 
‘least tried to solve it by enacting S. 21. 
Unscrupilous. parties ‘cannot be 
ted to negate the high purpose of S. 21 
and hence-a correct appreciation: of" 


_. ‘provision is necessary. 
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15. 5. 21 postulates the following- re- 
quirements :— :; 

(a) The premises must be residential 
premises being let out for residence; 

(b) the landlord does not require the 
whole or any part of the said aa 
for a specified period: 

(c) the landlord must obtain permis- 
sion of the Controller to let out the said 
premises for residence for a specified 
period; 

(d) the Controller may allow letting of 
specified premises for a particular period 
for the purpose of the residence of the 
tenant; 

(e) there should be in existence an 
agreement between the landlord and ten- 
ant to take the specified premises on 
lease for the particular period; 


(£) on the expiry of the said period 


possession may be obtained by the land- . 


lord, irrespective of protection given to 
the tenant by S, 14 and. debars the 
grounds given in the proviso to S. 14 (1) 
of the Act, on an application made to 
the Controller. 


16. Inasmuch as Sec. 21 in a way 
counters the general scheme of the Delhi 
Rent Control ‘Act, it must be restricted 
severely to its narrow sphere and evéry 
condition which attracts S. 21 must be 
scrupulously fulfilled. The section has t 
be read as a positive section and each of 
its postulates has to be affirmatively 
fulfilled. As was observed in Noronah’s 
case (AIR 1980 SC 193), “The doctrine of. 
estoppel cannot be invoked to: render 
valid a proceeding which the legislature 
has, on grounds of public policy, subject- 
ed to mandatory conditions which are 
shown to be absent.” 


17. There are two distinct proceedings 
contemplatetd by S. 21 of the. Act. The 
first proceeding is when the permission 
of the Controller is applied for and 
either granted or refused. The second 
proceeding is when the period of the 
limited tenancy comes to an end and an 














application is made by the landlord that] . 


he be put in possession of the premises 
let out to the tenant for a limited period. 
At both the stages the Controller has to 
discharge a judicial function. This pre- 
supposes that there will be an applica 
tion of mind and not only a mechanical 
or ritualistic compliance with the provi- 
sions of law. Therefore; it is the duty of 
the Controller in' the proceedings -where 
his permission is sought for creation o 

a limited’ ‘tenancy bap satisfy - “himself 
that, ae eae B 
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"(a) the tenant or prospective tenant 
has agreed to take the premises for a 
limited period, 


(b) the premises in question are being 
let out for residential purpose and not 
that the purpose though’ shown as resi- 
dential but is really some other purpose 
which may either be commercial or some 
other activity, 


(c) the landlord does not require the 
whole or any part of the premises for a 
particular period and not that he is pley- 
ing a fraud on the legislative policy by 
creating a limited tenancy and getting 
advantage of the procedure for summery 
eviction postulated by S. 21. It is in tais 
context that the reason why. the lard- 
lord does not require the premises 
for a specified. period assumes import- 
- ance. It is not necessary that in the p- 
plication for grant of permission that 
reason why a limited tenancy is being 
created must be set out, The Controler 
has to satisfy himself that the landlord, 
if he has the premises available for let- 
ting for an indefinite period, is not tsk- 


ing advantage of S. 21 merely to ensure 


that he has an easy way to get posses- 
Sion on the expiry of the specified term.” 
Once the Controller is satisfied about the 


existence of the four conditions, he may ` 


grant permission for creation of a ten- 
ancy for a limited period. The legis- a- 
ture has conferred on him what the Su- 
preme Court calls ‘an important regulat- 
ory function. on behalf of the commun-. 
ity’. He is to keep in mind the paucity of 
accommodation for residential purposes 
and by properly exercising his function, 
to some extent, help in decreasing the 
paucity of accommodation by promoting 
tenancies for a limited period. He is to 
ensure to the landlord who does not re- 
quire ‘his premises for specified pericds 
that on the expiry of that pericd he will 
get possession of his property with com- 
parative ease without having to underge 
years of litigative process. Indeed, by the 
enactment-of S. 21 the frustration trat 
landlords were feeling in not keing able 
to get back their premises even if bona 
fide required by them for their own oc- 
cupation is sought to be eased. This new 
law is primarily meant-to serve:the social 
purpose of making rent control ‘credit- 
worthy’. 


18. The second uae Comes . when the 
specified period is over and an applica- 
tion is moved..to get possession. At that 
.istage the Controller has again to ect 
judicially .and.not mechanically. The ten- 
ant, has, no doubt, the right to contend 
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that the earlier order. granting permis- 
sion was a “mindless” order and that the 
requirements of-S. 21 had not been ful- 
filled. The onus is heavy on the tenant 
to establish that fact as presumption of 
the validity of the order earlier: made 
under S. 21 of the, Act would exist, At 
this stage it may not be open to the 
landlord to plead estoppel against the ten- 
ant or to contend that having taken ad- 
vantage of induction into the premises 
pursuant to the permission he cannot 
challenge the legality of the permission. 
All the same, it is for the tenant to estab- 
lish that the compulsive requirements of 
S. 21 were not fulfilled when the permis- 
sion was originally granted. Merely be- 
cause one or the other factors specified 
by us earlier is not specifically mention- 
ed in the earlier order granting permis- 
sion, it cannot be presumed that those 
factors were missing. It can be shown by 
producing evidence that these facts exist- 
ed. The enquiry to be made at this stage. 
of course, cannot be converted into a 
prolonged litigation, as if a suit has been 
filed which has to be tried as a long cause 
matter. It has to be summary enquiry 
and it is imperative on the Controller to 
conclude the same expeditiously. Though 
a tenant cannot be shut out by pleas o 
estoppel or having taken advantage of 
the situation to contend that the earlier 
order under S., 21 of the Act was only 
what has often been called “ritualistic”, 
yet. the proceedings at this stage cannot 
defeat the legislative purpose of S. 21 
and make the law non-creditworthy. AS 
observed by the Supreme Court in Noro- 
nah’s case (AIR 1980 SC 193). (Para 21) 
“law that non-performs stultifies the rule 
of law.” | 

19. One other: factor which at the, 
second stage the Controller has to keep, 
in mind is that he is concerned with deli-: 
very of possession at the expiry of the 
latest lease and he has to examine the, 
alleged non-fulfilment of the conditions; 
of S. 21 of the Act with reference to the, 
latest lease obtained. When a tenant. 
pleads at the second stage that a fraud 
has been played upon the court, the Con-, 
troller may be required to consider the 
doctrine of pari delicto potior est conditio 
defendantis ie. the court will not assist a 
party which is involved in a fraud play- 
ed .on the court. At the execution stage 
the - executing . court ean decline to exe- 
cute an order for possession in limited 
circumstances; It is difficult to enumerate 
all of them but. we might illustrate some 
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‘of: those. The. executing court. may’ dec-| 


ine to execute .an order. of possession{. 
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which is non est or void ab initio. It may 
decline to execute the order of posses- 
sion if the party. seeking possession is not 
a party entitled to take- possession. The 
executing court:has no power to go be- 
hind the order of grant of ° ‘permission and 
opine whether the permission under S; 21 
should or should not have been granted 
in the circumstances of the case. 

20. The next ‘point for consideration is 
whether the agreement in writing ‘must 
precede the application for grant’ of per- 
mission under S- 21° of the Act or should 
an agreement or.a lease be executed sub- 
sequent to the ‘grant of permission to 
create a tenancy for a limited period. On 


this the law is settled and we need only - 


refer to the decision in S. A. O. No. 49 
of 1970, Avtar Singh v. Shanti Devi, de- 
cided by T. V. R. Tatachari, J. (as his 
Lordship then was) on Sept. 10, 1970. 


The agreement for creation of a tenancy’ 


for a limited period may be executed be- 
fore or after the grant of permission. If 
it is executed before it would be opera- 
tive only when ‘the permission is grant- 
ed -from such date as may be specified 
and. would be operative for such period 
as has been mentioned in the order 
granting permission. 

2I. If a Jease-is entered into after 
grant of permission for period exceeding 
eleven months, it is contended, it would 
require registration by virtue of the pro- 
visions of the Registration’ Act. In nor- 
mal circumstances a Jease for a period 
exceeding eleven months would. require 
registration.: Inasmuch ‘as the tenancy 
that is postulated by the Rent Control 
Act is a statutory tenancy, whether for 
a limited period or an unlimited period, 
former by virtue of the provisions of 
S. 21 of the Act' and the latter by virtue 


of the protection given by S/ 14 of the. 


Act, the provisions of Registration Act 
would not be attracted. We are in entire 
agreement with ‘the: views expressed by 
our brother, Avadh Behari, J., in C. M. 
No. 275 of 1975 in S. A. O. No. 18 of 
1975, decided on Mar. 19. 1975. 

22. The’ ‘next. question that may arise 
for consideration is that when there is 
already an existing tenancy created after 
taking permission under S. 21 of the Act, 
can permission be ‘applied for, for a fur- 
‘{ther limited period | and if so, whether 
the postulates of S: 21 have to be com- 
plied with? In our opinion, if the Con- 
troller is satisfied that the landlord does 
not require the premises for a further 
period and has agreed to let the premises 
to the tenant in occupation for that fur- 
ther limited period, permission can ‘be 

| | 


| ) 


Vijay Kumar v. Inder Sain 


A.I. R. 
granted. The Controller must be’ satisfied 


in granting permission for the furtherj, 


period that the postulates set out by us 


exist for the further period for which al 


tenancy is sought to be created. In such 
an event it will be assumed that on the 
expiry of the first limited-.period the ten- 


‘ancy is surrendered anda fresh tenancy 


is created for the further limited: period. 
As observed by us earlier, when ulti- 
mately an application for possession is 
made it is the latest period of tenancy 
and the latest permission alone are mat- 
ters which can be put in issue. 


23. In view of our observations made 
above,-our answers to the three questions 
formulated by the learned single Judge 
are as under :— 


(1) Question : Whether the permission 


under S. 21 of the Act is invalid in view 


of Supreme Court judgment in S. B. 
Noronah case (AIR 1980 SC 193) (supra), 


if reasons for not requiring the premises} 


by the landlord for a particular period 
are not disclosed: in his application or 
his statement before the Controller? . 

Answer : Not necessarily. The landlord 
or the tenant may be able to show that 
cogent reasons did exist or were within 
the knowledge of the parties as to why 
the landlord did not- require the whole 
or a part of his premises for a specified 
period. l 

2. Question : Whether before or after 
permission execution on any agreement 
in writing to let the premises for the 
fixed period is necessary, if so, whether 
such a document. requires registration? 

Answer : No registration. is necessary. 


The agreement in writing may be enter- 


ed into either before or after grant of 
permission. 

3. Question: Whether the proposed 
agreement of-tenancy in writing submit- 
ted along with the application under Sec- 
tion 21 of the Act, in this appeal requir- 
ed registration? 

Answer : An agreement in writing sub- 
mitted along with the application under 
S. 21 of the Act is really a proposed 
agreement. It comes into effect only after 
the grant of permission under- S. 21- o 
the Act. It does not require registration. 

24. The matter will now be placed be- 
fore the learned single Judge for decid- 
ing the appeal | on merit on August, 21, 
1981. 

' „Order accordingly. 
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AVADH BEHARI ROHATGI, J, 
Union of India, Dept. of D. G. S. & J, 
New Delhi, Petitioner. v. M/s. Commer- 
cial Metal Corporation and another, Eè- 
spondents. 
Suit No. 228-A of 1980 and I, A. Ho, 
3266 of 1980, D/- 13-8-1981.. 


(A) Contract Act (9 of 1872), S. 73 — Da- 
mages — Non-delivery by seller — Not 
necessary that purchaser should repar- 
chase equivalent goods before claiming 
damages. AIR 1971 Delhi 120 (Pt. A), 
Dissented from. aa 


In a case of non-delivery by the seller 
it is not essential that the purchaser 
should have repurchased’ equivalent 
goods in the market after the date of the 
breach before he can claim damages. The 
measure of damages is the difference be- 
tween the market price on the date iol- 
lowing the breach and the contract price. 
That market value is taken presuminz it 
to be the true value of the gcods to the 
purchaser. The law does not penalise 
the purchaser’s inaction in rot making 
the repurchase. The object of awarding 
damages is to place the purchaser so far 
as money can do it, in the same situacion 
with respect to damages as if the con- 
tract had been performed. AIR 1971 
Delhi 120 (Pt. A), Dissented from. (1254) 
9 Exch 341, (1949) 2 KB 523 (ZA), (1969) 
1 AC 350, (1967) 1 QB 278 (CA), AIR 
1915 PC 48, AIR 1957 Madh Bha 190, 
AIR 1919 Mad 1053 and AIR 1932 PC 
196, Foll; AIR 1979 SC 1955, Explained.; 
(1898) 15 TLR 100 and (1963) 2 QB 583, 
Ref. (Paras 7, 8, 10) 


(B) Arbitration Act (1940), Sec. 36 — 
Misconduct of arbitrator — His erroneous 
decision on fact or law is no misconduct. 


Where an award is non-speaking ‘+ is 
not open to the High Court to probe into 
the mental. processes of the arbitrator. 
It is not misconduct of the arbitrato- to 
come to an erroneous decision whether 
on fact or law. An award cannot be set 
aside for want of evidence for a parti- 
cular finding unless from the award icself 
that want of evidence is clear. Subject 
to this his findings are final. The diffi- 
culty cannot be overcome by dressing 
the matter up as “perversity”. (1922) 13 
Lloyd Law Rep, 519, (1976) 2 Lloyds Rep 
555, AIR 1965 SC 214 and AIR 1971 SC 
696, Foll. ILR (1972) 1 Delhi 811, Disting. 

: (Paras 26, 27, 28) 
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Cases Referred : Chronological ` Paras 


(1976) 2 Lloyds Rep 555 (CA), G. K. N. 

v. Mathbro . i 27 
ILR (1972) 1 Delhi 311 -7 29 
AIR 1971 SC 696 ze 28 
AIR 1971 Delhi 120 6, 8, 11, 17, 21, 25 
AIR 1970 SC 1955 : 1970.All LJ 783 6, 22 
(1969) 1 AC 350: (1967) 3 WLR 1491, 

Czarnikow v. Coufos 8 
(1967) 1 QB 278: (1966) 3 WLR 706: 
' (1966) 3 All ER 683 (CA), Lavarack v. 


Woods of Colchester : 9 
ATR 1965 SC 214 . 28 
- (1963) 2 QB 683, Chapter House Credit 
` v. Tolly i 24 
AIR 1957 Madh Bha 190 18 


(1949) 2 KB 528: (1949) 1 All ER 997: 
65 TLR 274 (CA), Victoria Laundry 
- (Windsor) Ltd. v, Newman Industries 
Ltd. 2 8 
AIR 1932 PC 196 19 
(1922) 13 Loyd Law Rep 519, Gillespie 
Bros. & Co. v. Thompsin Bros. & Co. 27 
AIR 1919 Mad 1053 i 18, 20 
AIR “1915 PC 48 : (1915) 43 Ind App 6: 


_ (1916) 14 All LJ 89 12 
(1898) 15 TLR 100 : 4 Com Cas 64, Sim- 
monds v. Millar & Co. il 


(1854) 9 Exch’ 341: 2 WR 302: 156 ER 
145, Hadley v. Baxendale 8, 12 
N. K. Jaggi and A. K. Tandon, for Peti- 

tioner; C. N. Murti and Vasudevan, for 

Respondents. 

ORDER :— On 15th Jan. 1972 the peti- 
tioner, Union of India, entered into a 
contract of purchase of stores with the 
respondent, Commercial Metal Corpora- 
tion (the Corporation). The stores to be 
supplied to the Union were leaded bronze 
ingots. 200 Metric ton of these ingots 
were to be delivered. The Corporation 


‘supplied 163.020 metric ton. They failed 


to supply 36.980 metric ton. The last date 
for delivery was 3lst Jan. 1973. The deli- 
very period was extended from time to 
time. Finally the Union of India can- 
celled the contract on 15th Feb. 1975. 


2. Disputes arose between the parties. 
There was an arbitration clause in the 
contract. The matters in difference were 
referred to the arbitrator. The Union of 
India made a claim for Rs. 3,28,258.86 on 
account of general damages against the 
Corporation for non-delivery. ‘The Cor- 
poration in its turn made a counter claim 
against the Union of India. The arbi- 
trator heard the parties. On 28th Mar. 
1980 he made and published the award. 
He awarded a sum of Rs. 2,36,494/- to 
the Union of India on account of general 
damages. The claim of the Corporation 


, he rejected. He allowed them only Ru- 
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pees 1399/- on account of sales tax 
charges. After making adjustment of the 
Said amount he directed the Corporation 
to pay to the Union of India Ru- 
pees 2,35,095/~. This was his award. 

3. The award was filed in Court. The 
Corporation raised objections to the 
award. On their objections the following 


issue was framed : os o 
(1) Whether the award in question is 
liable to be set aside on any one or more 
grounds out of the grounds 1 to 12 men- 
tioned in para 9 of the objections? 


4. What happened before the arbi- 
trator in this case was this. In their claim 
before him the Union of India submitted 
that after cancellation of the contract 
they repurchased the stores at a higher 
price and incurred a loss of Ru- 
pees 3,28,258.86. This amount was claim- 
ed as general damages. The particulars 
of the claim were set forth in Annex- 
ure ‘A’. It was stated that the goods 
were repurchased at a cost of. Ru- 
pees 8,06,805.25. The contractual value of 
the undelivered: stores was Rupees 
4,78,546.39. On this basis it was claimed 
that the Union had sustained a loss of 
Rs. 3,28,258.386. This was the claim made 
on 29th Dec. 1979. 


5. On 12th Mar. 1980 this claim was 
abandoned. The Union of India filed a 
‘revised reduced claim’ amounting to Ru- 
pees 2,73,897.20. This ‘revised reduced 
claim’ was made on the basis of the Cor- 
poration’s letter dated 7-11-1973. In this 
letter the Corporation wrote to the 
Union of India that there was an exor- 
bitant increase in the price of basic raw 
material and it was not therefore possi- 
ble for them to supply the stores at the 


contractual price of Rs. 12.37 per kg, 


They asked the Government to increase 
the price to Rs. 19.45 per kg. to enable 
them to supply the balance stores. On 
the basis that the market price of the 
said goods had risen from Rs. 12.37 to 
Rs. 19.45 per kg. the Government made 
a claim for damages at the rate of Ru- 
pees 7.08 per kg. before the arbitrator. 
On 12th Mar. 1980 when this revised re- 
duced claim was' filed a copy of it was 
given to counsel for the Corporation. The 
arbitrator then heard the parties, He 
closed the case for making the award. 
On 28th Mar. 1980 he made the award, 
as: I have stated. : 

6. Damages: The Corporation im- 
peaches the award mainly on two 
grounds, In the first place counsel for the 
Corporation says that unless it is shown 


that the Government actually repurchas-, 


i 
i 


Union of India v. M/s. Commercial Metal Corpn. 


A.I. R 


ed the subjéct goods at a higher prioe 
and sustained a loss they are not entitled 
to damages. He submits that there is no 
proof that in this case the Government 
repurchased the goods. The claim for 
damages on the basis of repurchase was 
abandoned. In its place a ‘revised reduc- 
ed’ claim’ was put in. Therefore for all 
purposes, counsel says there is no evi- 
dence that the Government went into the 
market and repurchased the goods at a 
higher price, In support of his contention 
counsel relies on a judgment of Prakash 
Narain, J. in Union of India v. Tribhu- 
wan Das Lalji Patel, AIR 1971 Delhi 120 
and the Supreme Court case Maula Bux 
v. Union of India, AIR 1970 SC 1955. 


7 I cannot accept the broad conten- 
tion that unless the purchaser repurchases 
the equivalent goods in the market after 
the date of the breach he cannot claim 
damages against the seller. In case of 
non-delivery by the. seller the measure 
of damages is the difference between the 
market price and-the contract price. The 
market price on the date following th 
breach is the yardstick by which the 
buyer’s claim for damages is evaluated 
and quantified. The market value is taken 
because -it is presumed to be thè true 
value of the goods to the purchaser, If 
he does not get his goods he should re- 
ceive by way of damages enough to en- 
able him to buy identical goods in the 
open market. “The buyer can go to the 
market and buy equivalent goods, and 
even if he does not choose to rebuy in 
the market his loss will remain the 
same.” (Mcgregor on Damages 19th Ed. 
Para 583). l 


8. The rule that measures the buyers 
damages by the difference between the 
contract price and the market price at 
the time and place of delivery is so well 
entrenched in the law that no one has 
questioned it since its formulation in 
1854 by Alderson. B. in the Court of Ex- 
chequer in Hadley v. Baxendale (1854) 9 
Exch 341 (See Victoria Laundry (Wind- 
sor) Ltd. v. Newman Industries Ltd. 
(1949) 2 KB 528 and Czarnikow v. Kou- 
fos (1969) 1 AC 350. “The amount of 
money adjudged to be due to him (the 
buyer) in this respect must be assessed 
as at the time when the contract was 
broken”. (Cheshire & Fifoot Law of Con- 
tract, 9th Edn. p. 590).- This “breach-date 
rule” does not require him actually.to go 
into the market and buy the substitute 
goods before he can succeed in his action 
for damages. If Tribhuwan.Das Lalji Patel 
(AIR 1971 Delhi 120) (supra) holds this 
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I respectfully dissent. No one has said 
that the buyer in a case of non-delivery 
by the seller must go into the market 
and buy like goods in ‘order to claim 
damages. This has never been the law. 
The decisive element is the date of 
breach and the market price prevailirg 
on that date. But not the fact that the 
. {buyer actually went into the market ard 
got similar goods and suffered loss there- 
by. The law does not penalise the buyers 
inaction. Even if the buyer does not go 
into the market he is entitled to dam- 
ages all the same if he can show that 
the market had risen on the date of the 
breach. 


9, The time honoured rule is this. If 
the market has fallen the buyer has not 
suffered any damage. The Court will not 
award him anything more than nominal 
damages. But if the market has risen the 
measure of damages is the difference in 
the market price and the contract price. 
For this commercial loss or financial Icss 
the law must compensate the buyer. Ee 
must obtain pecuniary compensation. He 
will be entitled to the economic ‘“valu2” 
of the bargain : this may be described as 
his expectation interest. This is deerly 
rooted in the economic foundation of the 
law of Contract. “The first task of tie 
assessor of damages is to estimate as best 
as he can what the plaintiff would have 
gained......... if the defendant had fulfillsd 
his legal obligation” (Lavarack v. Woods 
of Colchester, (1971) 1 QB 278 (294) per 
Diplock J). The object of the law is 
therefore to protect the expectation 
interest of the buyer. This is done 3y 
awarding damages. (Ogus-Law of Dam- 
ages 1973 ed. pp. 284, 285). 


10. The object of an award of dam- 
ages for breach of contract is to place the 
plaintiff, so far as money can do it, in 
the same situation, with respect to dam- 
ages, 
formed. He is thus enabled to recover 
damages in respect of the loss of gains 
of which he has been deprived by the 
breach. He is entitled to sue for the lass 
of his bargain, that is to say, for the 
loss of the particular benefit which he 
expected to receive by the contract 
which has been: broken. This is the bene- 
fit which the buyer expects from tne 
promised performance. With the amornt 
of ‘money, that is, the difference betwe2n 
the contract price and the market price 
the .buyer should therefore ‘be in the 
same financial position as he would have 
been if the seller had' performed his con- 
tractual obligation to deliver. the .goods. 
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In other words, the plaintiff is entitled to 
compensation for the loss of his bargain, 
so that his expectations arising out of or’ 
created by the contract are protected. 
This protection of expectations is the 
distinguishing mark of an action for 
damages for breach of contract. 


11. In Tribhuvan Das Lalji Patel (AIR 
197] Delhi 120) (supra) the learned Judge 
was considering cl. 11 (3) of the conditions 
of contract which in the present case is 
substantially the same. Under the contract 
the Government as a buyer has three 
rights. When the seller breaks the con- 
tract to deliver the contracted goods one 
or more of the following three remedies 
are Open to the buyer, namely: (1) elaim 
genuine pre-estimate of loss. This is here 
assessed on 2% of the price of the stores. 
A genuine pre-estimate of damages, if it 
is not a penalty, will be upheld by the 
courts. (2) Right of repurchase or risk 
purchase as it is generally called. 
(3) Cancellation of contract. In the second 
and third cases the seller is liable for the 
loss which the buyer may sustain on ac- 
count of non-delivery- A clause in the 
contract may permit the buyer, upon the 
seller’s default, to repurchase elsewhere 
and to claim any loss from the seller. It 
was held in Simmonds v. Millar & Co. 
(1898) 15 TLR 100 that, in making such 
a repurchase, the buyer is not acting as 
the seller’s agent : hence the seller can- 
not claim any profit arising from the 
fact that the buyer was able to repur- 
chase at a price lower than the contract 
price, 


12. On cancellation of the contract the 
transaction is repudiated. The bargain is 
rescinded. The buyer is entitled to claim 
damages, The normal measure of damages 
when the seller fails to deliver the goods 
is the difference between (a) market 
price of the contracted goods at the time 
fixed for delivery and at the place fixed 
for delivery, and (b) the contract price. 
This market price rule was laid down in 
1854 in the most celebrated case in the 
field of contract damages, namely Hadley 
v. Baxendale (1854) 9 Ex. 341. In India 
Jamal v. Moola Dawood Sons (1915) 43 
Ind App 6: (AIR 1915 PC 48) remains 
unimpaired as the classic authority on 
the topic. 


13. In order to succeed in an action 
for damages the buyer has to prove the 
market price. The market price is the 
buying price at which the buyer can ob- 
tain equivalent.goods. It is the current 
price or the prevailing price at the con- 
tractual time of delivery when the buyer 
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can obtain identical goods in an available 
market. The buyer has not to prove that 
he actually bought the goods after the 
. seller had failed to deliver. Buying is- not 
essential. All that has to be proved is 
the buying price at which he can obtain 
substitute goods. 


14, The starting point in resolving a 
problem as to the measure of damages 
for breach of contract is the rule that the 
plaintiff is entitled to be placed, so far 
as money can do it, in the same position 
as he would have been in had the con- 
tract been performed. The purpose is to 
provide him (the plaintiff) with a com- 
plete indemnity from all loss resulting 
from a particular breach, This is the gov- 
erning purpose of damages, 


15. The law puts the person whose 
right has been invaded in the same posi- 
tion as if it had been respected so far as 
the award of a sum of money can do so. 
If there is no difference between the con- 
tract and market prices the buyer will 
have lost nothing and damages will be 
nominal. 


16. To say that the buyer must first 
go.into the market and buy the substi- 
tute goods is to encourage the seller to 
break the contract with impunity. There 
will be no sanctity of contract. The con- 
tract-breaker will be induced to put the 
buyer to test. People will be tempted 
not to honour their contracts. 


17, In Tribhuwan Das Lalji Patel 
(AIR 1971 Delhi. 120) (supra) the learned 
Judge has laid down one general principle 
which is unexceptionable and it is this. 
Damages for breach of contract are given 
by way of compensation for loss suffered 
and not by way'of punishment for wrong 
inflicted. ‘Vindictive’ or ‘exemplary’ dam- 
ages cannot be used to punish a defendant, 
however outrageous: his conduct. 


18. The learned Judge examined a 
number of decisions expressing varying 
degrees of enthusiasm for some and dis- 
approval of others. He dissented from 
Vishwanath v. Amarlal, AIR 1957 MB 
190 and Ismail Sait & Sons v. Wilson & 
Co., AIR 1919 Mad 1053 (DB). In my 
- opinion both these rulings lay down cor- 
rect law. Dixit J. in ‘Vishwanath v. 
Amarla]l (supra) applied the market price 
rule. In the case before him the seller 
failed to deliver the goods which he 
ought to have, delivered, The buyer 
claimed ‘damages. He proved that the 
market price of the contracted goods had 
risen on the date of the breach. Dixit J. 
awarded damages to the appellant calcu- 
_ lated on the basis of the difference be- 
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tween the market price and the contract 
price. He based his award of damages on 
the amount by which the market price 
exceeded the contract price. This is a 
perfectly plain case and the reasoning ‘is 
flawless. 

19, Prakash Narain J. also distinguish- 
ed the Privy Council decision in Troll 


Mackay v. Kameshwar Singh, ATR 1932 . 


PC 196. In my opinion that case is a lead- 
ing authority on the market price rule 
and was rightly followed by Dixit J. as 
a binding authority. 

20. The other decision with which the 
learned Judge disagreed is a Division 
Bench ruling (Wallis C. J. and Sadasiv 
Aiyar J.) in Ismail Sait v. Wilson &.Co. 
(AIR 1919 Mad 1053) (supra). In this case 
cost of procuring the goods from the most 
convenient “market (sugar from Hava) 
were allowed. This ruling has been cited 
in Pollock & Mulla’s Indian Contract Act 
(9th ed.) at page 531 with approval. The 
learned authors do not doubt its correct- 
ness. 


21, It apears to me thaț'the under- 
lying assumption of Tribhuwan Das Lalji 
Patel (AIR 1971 Delhi 120) is that the 
buyer in order to be successful in an 
action for damages must go into the 
market and must repurchase the relevant 
goods. For such an assumption there is, 
in my respectful submission, no founda- 
tion in law. AS a necessary implication 
from the dissent expressed by the learn- 
ed Judge from the Madhya Bharat and 
Madras decisions, I suppose, I have a 
right to think 
Strayed into an error in holding that re- 
purchase of identical goods is a precondi- 
tion of success in a buyer’s claim of dam- 
ages against the seller for non-delivery. 

22. The other ruling on which coun- 
sel for the Corporation relies is Maula 
Bux v. Union of India, AIR 1970 SC 1955. 
The Supreme Court nowhere says that 
the buyer must repurchase the goods be- 
fore he can succeed in an action for dam- 
ages. The Supreme Court said : 

“Where loss in terms of money can be 
determined the party claiming compen- 
sation must prove the loss suffered by 
him. 33 
And again : 3 \ 

“In the present case, it was possible 
for the Government of India to lead evi- 
dence to prove the. rates at which 
potatoes, poultry, eggs and fish were 


purchased by_them when the plaintiff . 


failed to deliver ‘regularly and fully’ the 
quantities stipulated under the terms of 
the contracts and after the contracts 


that the learned Judge ` 
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were terminated. They could have prov- 
ed the rates at which they had to be pur- 
chased and also the other incidental 
charges incurred by them in procuring 
the goods contracted for. But no such 
attempt was made.” (pp. 1959-1960). 

23. These observations of Shah, acting 
C. J. do not mean that the: Government 
_ could prove their claim for damages only 
by: proving that they had to purchase 
potatoes, poultry, eggs and fish in the 
market. What they were required *o 
prove was the market price at which 
these could be purchased or were actua- 
ly purchased’ on the date of the breaca. 
Illustration (a) to S. 73 of the Contract 
Act in my opiniòn makes the matter 
quite clear (see also S. 51 (3) of the Eng- 
lish Sale of Goods Act, 1893). Whether 
the buyer buys the goods or not all he 
has to show is that he has suffered loss 
because the market price hag risen n 
the date of the breach. 

24. “The assessment of e has 
never been an exact science. It is essen- 
tially practical.” (Chapter-house Crečt 
v. Tolly (1963) 2 QB 683 (711) per Up- 
‘ john L. J.) The test of market value is 
but a means of getting at the buyers 
loss. The seller may prove his loss by his 
own repurchase, if it was on the date cf 
the promised delivery. But if he does not 
repurchase, damages assessed on the 
basis of the difference between the maz- 
ket price and the contract price oa be 
awarded to him. 


25. In sum. the Privy Council and Su- 
preme Court cases militate against the 
view taken in Tribhuvan Das Lalji Patal 
_ (ATR 1971 Delhi 120) (supra). 


26. Misconduct : Secondly counsal 
contended that the arbitrator was guilty 
of misconduct and the award is liable z0 
be set aside on this ground. The Corpo- 
ration has not based its case on any errar 
appearing on the face of the award. The 
award in this case is a non-speakirg 
award, The arbitrator has merely said : 
“The claim of the Union of India for 
general damages amounting to Rupees 
2,36,494/- and interest is allowed”. He 


has given no reasons why he has come. 


to this conclusion. It is not open to the 
Court to probe into the mental processes 
of the arbitrator. The court cannot start 
on an expedition of enquiry into the rea- 
sons which lead the arbitrator to come to 
a particular conclusion. It cannot stact 
on a voyage of discovery to find, where 
no reasons are given by the arbitrator, 
as to-what impelled him to arrive at his 
conclusion. The process of reasoning wil 
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remain hidden in the innermost recesses 
of the arbitrator’s mind. 


27. The buyer's essential complaint 
before the arbitrator was that the seller 
had failed to deliver the goods which he 
The buyer 
claimed damages.: Ths arbitrator found 
that the Union of India was. entitled to 
general. damages becsuse of the breach 
of contrac; by Corporation. His decision 
may be right or wrong. But it is not mis- 
conduct, on the part af an arbitrator to 
come to an erroneous decision, whether 
his error is one of fact or of law, and whe- 
ther or not his findings of fact are sup- 
ported by evidence. (Russel on Arbitra- 
tion, ve Ed. p. 475) as was said by At- 
kin L. 


“It is no IEEE for coming to a con- 
clusion on an award that the facts are 
wrongly found. The fazts have got to be 
treated as found — Nor is it a ground 
for setting aside an award that there is 
no evidence on which the facts could be 
found, because that wculd be mere error 
in law, and it is not misconduct to come 
to a wrong conclusion in law and would 
be no ground for ruling aside the award 
unless the error in law appeared on the 
face of it.” 


(Gillespies Bros. & Co. v. Thompson Bros. 
& Co. (1922) 13 Lloyd Law Rep 519 
(524)). Lord Denning M. R. has said: 


“The weight of evidence and the in- 
ferences from it are essentially matters 
for the arbitrator. I do not think that 
the award of arbitratar should be chal- 
lenged or upset on the ground that there 
was not sufficient evidence or that it was 
too tenuous or the like. One of the very 
reasons for going to arbitrator is to get 
rid of technical rules of evidence and so 
Loh oN o er E Questions of evidence are 
essentially matters for the arbitrator : 
and not matters for the court.” 

(G. K. N. v. Matbro (1376) 2 Llyod’s ED 
555 (575)-) - 


28. It is never possikle to set aside the 
award merely because’ there was no evi- 
dence supporting a par-icular finding, un- 
less it appears from th2 award itself that 
there was no evidence to support the 
finding; subject thereto the findings of 
the arbitrator are finel and it is of no 
avail to state on the grounds for setting 
aside the award that the findings were 
erroneous. _-The difficrlty cannot be got 
over by dressing the matter up under the 
heading “perversity”. Mor is it a miscon- 
duct for the arbitrator to make a mistake 
of law. (Russel p. 476) The general rule 
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therefore is that the award is final as to 
both fact and Jaw. An exception to this 
general rule is. to. doctrine that error of 
law, if it appears on the face of the 
award, as a ground for setting it aside. 
(see J ‘ivarajbhai v. Chintamanrao, AIR 
1965 SC 214 and Allen Berry & Co. v: 
Union of india; AIR 1971 SC 696). 

29. On misconauct counsel referred me 
to Union of India v. Baldev Dutt, ILR 
(1972) 1 Delhi 811. He particularly relied 
on the following observation : 

sasiy the complete failure of an arbi- 
a to collect the evidence on which 
he based his award would be such mis- 
conduct.” {p. 815) _ 
` 30. In this case it cannot be said that 
there was no evidence before the arbi- 
trator on which he could come to the 
conclusion he did. Counsel for the Cor- 
` poration proceeded on the assumption 
that the date of breach was 31-1-73 and 
there was no evidence at all before the 
arbitrator as regards the market price 


prevailing on that date. The award does. 


not show that the arbitrator took 31-1-73 
as the date of the breach. The correspon- 
dence between the parties shows that the 
Union of India: ‘allowed extension of deli- 
very period from time to time. What was 
the date of the breach on which the arbi- 
trator’s award of damages hangs we can- 
not discover: from the award, Those ob- 
servations of the Division Bench in my 
opinion do not assist counsel. 

31. What do! we find in this case? The 
Union of India lodged a claim against 
the seller for damages. It was done on 
the ground of ‘repurchase. Soon it was 
abandoned. The claim was then grounded 

On the letter of the Corporation dated 
7-11-73. The arbitrator was required to 
adjudicate on two questions: (1) Whether 
the Corporation was guilty of breach of 
contract? and (2) Whether they” were 
liable for damages ‘for non-delivery? 
What is the amount of damages he should 
justly award against the seller to the 
buyer in order’ to compensate him? This 
was the question. He came to the conclu- 
sion that the buyer was entitled to dam- 
ages because of ;the seller’s failure to deli- 
ver the goods. Though the claim was for 
Rs, 2.36,494, the arbitrator has not dis- 
closed in- the award what, according to 
him, was the date of the breach and what 
was the market price prevailing on. the 
date of the breach. The appointed date of 
delivery, as I have said, was 31-1-73 but 
the seller asked for extension of time. He 
wrote several letters to the. Union of India 

in.this regard. He wrote on 5-4-73 asking 


i for. extension.. Again he wrote on AA, 
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1973. Then he wrote on 19-12-73. He was 
Saying in these letters that the price of 
the raw material had been increased by 
Mines and Minerals Trading Corporation. 
It had risen to Rs. 19.45 and then to 
26.45 per kg. Whether it was the ori- 
ginal date of delivery or the extended 
date which was the date of the breach in 
the opinion of the arbitrator we have no 
means to discover. At what rate he award- 
ed damages, that also is a matter which 
will remain within the breast of the arbi- 
trator. 

32. Counsel says that the arbitrator 
was guilty of non-observance of the prin- 
ciples of natural justice. From the pro- 
ceedings conducted by him and in parti- 
cular the proceedings dated 12th March, 
1980 it cannot be held that counsel for 
the Corporation wanted any further op- 
portunity and the arbitrator denied him. 

33. I have therefore no hesitation in 
holding that the arbitrator was not guilty 
of misconduct. _ 

34. For these reasons the award ought 
to stand. The objections are dismissed. 
The award is made a rule of the Court, 


I pass a decree in accordance with the . 


award. The parties are however left . s 
bear their own costs, 
Suit decreëd. 
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Smt. Sushila Aggarwal, Appellant v. 
Vijay Kumar Aggarwal, Respondent. 

Civil F. A. F. O. No. 432 of 1980; . DJ- 
30-11-1981. 

Hindu Marriage Act (25 of 1955), S: 12 
— Nullity — Wife with artificial vagina 
3” in depth — Wife not capable of sexual 
intercourse — Husband could not -ccon- 
Summate marriage as penetration was 


. only for one inch or so — Imperfect and 


partial intercourse is not consummation 
— Nullity decree correct. AIR 1973 Delhi 
200, Followed; AIR 1981 Delhi 53, Dis- 
ting.; AIR 1978 Pun} and Har 181, Ex- 
plained; AIR 1973 Raj 89 following (1970) 
2 All ER 33, Ref. (Paras 8 and: 14) 


Cases Referred: Chronological Paras 
AIR 1981 Delhi 53 © 9 
AIR 1978 Punj & Har 181 11 
AIR 1973 Delhi 200 14 
AIR 1973 Raj 89 13 


(1970) 2 All ER 33: 
Corbett v. Corbett 
Subodh Markandeya, Mrs. Chitra Mar- 

kandeya and Jagat: Singh, for Appellant; 
V. K. Srivastava. for: Respondent. vo 


BZ/ CZ/A37 1/ 82/7 RM/DVT-H ` 


(1970) 2 WLR 1306, 
| . 13 
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JUDGMENT:— This is an appeal under 
S. 28 of the Hindu Marriage Act (herein 
called ‘the Act’) filed by Smt. Suskila 
Devi Aggarwal, challenging the decree of 
annulment granted by Miss Usha Mehra, 
Additional District Judge, Delhi, by her 
judgment passed on ilth Nov., 1980, on 
a petition filed by the respondent herein, 
Shri Vijay Kumar Aggarwal. 


2, The case of the husband was that 
the parties to the petition were married 
on 20th Feb., 1977, at Faridabad (Har- 
yana). After the marriage they came to 
Delhi and lived for about 2 to 3 deys. 
During that period the marriage was ot 
consummated as the parties could not 
have any sexual intercourse. Thereafter, 
the wife left for her parents’ house. When 
she came back after about ten days or sa 
she stayed at Delhi with her husband for 
another ten days and again left for ner 
parents’. house. The case of the husband 
was that during the period of stay of his 
wife at. Delhi she never menstrua<ed. 
During the days when the wife was stay- 
ing with him after her first visit to 
Faridabad the husband tried to have sex- 
ual intercourse with his wife, According 
to him he could not penetrate for more 
than an inch or so; all his efforts to com- 
mit sexual intercourse were frustrated. 
In 1977 at the time of Diwali, the wife 
(appellant herein) had again left for her 
parents’ house at Panipat, where her 
father had since been transferred from 
Faridabad. In Jan., 1978, she came back 
to Delhi. As the husband had not b2en 
able to consummate the marriage till 
that time he took her for medical exam- 
ination. It was at.that time found that 
the wife had had a plastic surgery by 
which an artificial vagina had been put in. 
She had no.uterus and she had never 
menstruated. 


= 3 Alleging that his wife was impo- 
tent he sought a decree of nullity under 
Section 12 of the Act. This averment con- 
tained in the petition was denied by the 
wife in her written statement. Her case 
was that although she was not capable 
of bearing children she was capable of 
having sexual intercourse. In fact, she 
stated the marriage had been constm- 
mated. 


4, On these pleadings the following 
two issues were framed: 


*(1) Whether the marriage has not 
been consummated owing to the imz0- 
tency of the respondent? 

(2) Relief.” 
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5. The learned Additional District 
Judge after going through the evidence 
of the husband and the medical report, 
Exhibit R/1, has found that the wife is 
impotent and accordingly granted a de- 
cree of nullity. It may be noticed that 
after the evidence cf the respondent 
herein, Vijay Kumar Aggarwal, had been 
recorded and the evidence closed by his 
counsel on 2íist May, 1980, learned coun- 
sel for the respondent stated, “I do not 
want to lead any evidence”. Thus, no 
evidence has been led on behalf of the 
appellant herein. 


6- In his statemen; the husband had 
Supported the averments made in the peti- 
tion as noticed. by me above. It is his case 
that he did not kriow that by plastic sur- 
gery. an artificial vagina had been created 
in his wife: that the marriage had not 
been consummated because he could not 
penetrate for more than an inch or so and 
that his wife was impotent. These facts 
brought out in examination-in-chief have 
not been challenged. Whatever the case 
averred in the examination-in-chief it is 
now to be taken for granted, because no 
questions have been put to the husband 
in cross-examination. That in this case 
the vagina had been artificially created: 
that the marriage had not been consum- 
mated and that wherever the husband 
attempted to consummate the marriage, 
penetration was not for more than an inch 
or so stand proved. Great reliance was 
placed by the learned counsel for the wife 
on the report of the Medical Board who 
had examined the wife on 19th December, 
1979. That report is Exhibit R/1. The opin- 
ion of the doctors of that Board was that 
Sushila Aggarwal “is capable of sexual 
life’. Before analysing the contention it 
is worthwhile to re-produce the tepon 

"Identification marks 

(1) Cut on the uppər side of. the neck 
(left side) y xl”, 

(2) Small mole on the medial side of 
wrist on left hand. 

H/o of vagina plastry done - at the 16-17 
years at Holy Family Hospital. 

O/E Woman is average build and height. 
Secondary Sex Character, 


——— Breast ) l 
~-—Female distribution ) Normal 
———Hair } 

P/v ——Valva normal 


——Vagina 3” in depth. 
——allow 2 finger easily. 

P/s ——Pale look skin like mucosa 
Uterus and cerviz rot felt to free,” 
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T. The above. report clearly shows 
that when Sushila Aggarwal was 16 or 17 
years old, plastic surgery was performed 
upon her by which an artificial vagina 
had been constructed by skin grafting. 
This operation was performed in Holy 


` Family Hospital;. that there were secon- 


~~ 


dary Sex characters apparent but the 
vagina was of 3” in depth and uterus and 
cervix were absent. However, two fingers 
could be inserted in the vagina, according 
to the abovesaid report. 


8. From this report learned counsel 
for the appellant urges that Court ought 
to disagree with ‘the finding of the learn- 
ed Additional District Judge that the wife 
was not capable;of having sexual inter- 
course. As noticed above, there is na 
cross-examination regarding the fact that 
the marriage had been consummated at 
all. It has been established that the hus- 
band could not consummate the marriage 


‘because it was not possible for him to 


penetrate for more than an inch or so. 
The Medical Report, R/1, to my mind, 
Supports the contention of the | husband 


{notwithstanding the opinion given by the 


doctors. In the present case in view of the 
fact that the vagina was artificially creat~ 
ed and that it was only of 3” in-depth, it 
cannot be held that the wife was capable 
of performing sexual intercourse. 
present is not a ‘case where the wife was 
psychologically averse to perform sexual 
intercourse. 


9. Reliance of Mr. 
learned counsel for the appellant, 


Markhandeya, 
on a 


‘Judgment of this Court in Smt. Shakun- 


tala Kumari v. Om Parkash Ghai, ' AIR 
1981 Delhi 53, seems to be misplaced. In 
the said case it was, found on facts that 
sexual intercourse had taken place be- 
tween the parties; that the woman con- 
cerned was fit to have sexual intercourse 
but resisted the same and used to raise 
hue and cry on account of psychological 
aversion. 


10. In the present case it cannot be said 


-on facts that the' marriage had been con- 


summated. The further point that the 


marriage could be consummated is mere- 


ly academic. 


11. Mr. Markandeya then referred to 
another decision of Punjab & Haryana 
High Court in Rajendar Pershad Bhar- 
dwaj v. Smt. Shanti Devi, AIR 1978 Punj 
& Har 181 in support of his conténtion 
that even where the vagina was found to 
be if in depth the court had come to the 
view that the woman concerned was not 
only capable of sexual intercourse but 
of sexual enjoyment as well, In the said 
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case as it appears from a reading of the 
judgment the wife. had not been cross- 
examined regarding the consummation 
of the marriage. On medical evidence it 
was held that she was capable of bearing 
children and that she was, in = not 
impotent. 


12, In my view the above-citeq deci- 
sion does not lay down a general proposi- 
tion that where a woman has a vagina of 
only 14” it has to be held that she is po- 
tent. In the facts and circumstances of 
the case keeping in view that she was 
capable. of procreation and that the marri- 
age had in fact been consummated, it 
was held that she was not impotent. 


13. Learned counsel for the respon- 
dent herein has referred to a judgment 
of the Rajasthan High Court in Smt 
Laxmi Devi v. Babu Lal, AIR 1973 Raj 
89, wherein it has been doubted whether 
a woman who has had an artificial vagina 
constructed could be considered to -be fit 
for sexual intercourse at all. The view of 
Ormend J. in Corbett v. Corbett, (1970) 
2 All ER 33, has been noticed with ap- 


'proval therein. The learned Judge in Cor- 


bett V. Corbett has observed as follows: 


“I am aware that this view is not in 
accordance with some of the observations 
of the Court of Appeal in S. v. S. other- 
wise W.) but in my respectful opinion, 
these parts of the judgment which refer 
to a wholly artificial vagina, go beyond 
what was necessary for the decision in 
that case and should be regarded as 
obiter.” 


14. In the present case the finding of 
the learned Additional District Judge that 
the wife was incapable of performing 
complete sexual intercourse has to be up- 
held. It is well-settled that imperfect and 
partial intercourse would not amount to 
cónsummation of marriage (see Mrs. Rita 
Nijhawan v. Balkishan Aana, AIR 
1973 Delhi 200). 


15. This appeal has no merit and the 
same is dismissed with costs, 


Appeal dismissed, 


é 
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AVADH BEHARI ROHATGI AND 
MRS. LEILA SETH, JJ. 


M/s. All India Institute of Medical 
Sciences, New Delhi, Appellant v. M/s. 
American Refrigeration Co. . Ltd, New 
Delhi, and another, Respondents. 


F. A. O. (O. S.) No. 132 of 1979, 
9-2-1982.* 

(A) Arbitration Act (10 of 1940), Ss. 30, 
33 — Award — Setting aside of — Ccurt 
when can look into the terms of contract. 
AIR 1979 NOC 168 (Delhi), Reversed. 


The Court is entitled, while examiring 
an award, to look at documents “acccm- 
panying and forming part of” the aw 2rd. 
Thus, in an arbitration arising out of a 
contract if the arbitrator refers specifi- 
cally to any term of the contract in the 
award then it can be said that he has 
incorporated the contract into the award. 
Then the Court will be entitled to look 
at the contract. The mere faci that the 
contract is referred to in the award, ezpe- 


D/- 


cially if it is referred to in a recital to the. 


award, does not make that contraci a 
document which is incorporated in the 
award so that the Court can Icok at that 
for the purposes of seeing whether there 
is an error of law. But if the arbitrator 
goes further and sets out one at least of 
the material clauses it becomes permis- 
sible to look at the contract. 

(Paras 7, 18. 14) 


In the present case the arbitrator sim- 
ply says on the claim of sales tax zhat 
“the claimant have not been akle to estab- 
lish this claim.” There is no reference to 
any specific provision of the contract It 
is quite impossible to say, reading those 
words, that he has incorporated the con- 
tract into the award. The Court, there~ 
fore, would not be entitled to look ai the 
contract and search it in order to see whe- 
ther there was an error of law on the 
face of the award. The contract could not 
be looked at to see what sort of a con- 
tract it was. The arbitrator was not keing 
asked -simply and specifically to dezide, 
upon some agreed facts, the true inter- 
pretation of the clause regarding sales 
tax in the contract. He was requireé to 
make an award on the question whether 
the party was liable to pay sales tax. 
Whatever questions of fact and law might 
*Against Judgment of Sultan Singh J 


3} 





D/- 25-5-1979 AIR 1979 NOC 168 
(Delhi). 
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emerge upon this issue the arbitrator was 
the master of both law and fact. AIR 
1979. NOC 168 (Delhii, Reversed. 

(Paras 11, 12) 


(B) Arbitration Act (10 of 1940), S. 16 
(1) (c) — “Error on face of award” — 
Meaning, 


An award cannot be impeached on the 
ground of an error on the face unless 
some legal proposition is stated which is 
the basis of the award and which you 
then can say is erroneous. AIR 1958 SC 
1050, Rel. on. (Para 18) 


(C) Arbitration Act (10 of 1940), Ss. 30, 
15 — Award — Setting aside of — Court 
cannot amend the award. = 


The Court can either set aside the 
award or sustain the award. Or it can 
remit the award, or act on the principle 
of severability. But it cannot amend the 
award and substituta its own decision in 
lieu of the arbitrator’s decision. AIR 1972 


SC 683, Explained. (Para 23) 
Cases Referred: Chronological Paras 
ATR 1982 Delhi 44 20 
1982 Rajdhani LR 163 21 
TLR (1981) 1 Delhi 646: (1981) 83 Pun LR 

(D) 116 20, 22 


(1980) F.A-O. (OS) 65 of 1973, D/- 21-5- 
1980 (Delhi), Union of India v. Bashe- 


shar Nath 20 
1978 Rajdhani LR 65 20 
AIR 1977 SC 888: (1977) 1 SCC 220- 85 
AIR 1975 SC 230 10 
ILR (1974) 1 Delhi 589 l 22 
AIR 1973 SC 683 l 23 
AIR 1971 SC 696 , 10 
AIR 1971 Delhi 120 21, 22 
(1971) 1 Lloyd’s Rep 401, W. J. Alan & 


Co. Ltd. v. El Nasr Export & Import 
Co. 14 
AIR 1962 SC 366 21 
(1962) 2 All ER 53: (1963) 1 QB 201: 
(1962) 3 WLR 512, Giocomo Costa Fu 
Andrea v. British Italian Trading Co. 


10 

AIR 1960 SC 588 9 
(1959) 2 Liloyd’s Rep 292, Nils Heime Akt 
v. G. Merel & Co, Ltd. 13 
AIR 1958 SC 1050 18 


(1957) 3 CB (NS) 189, Hodgkinson v. 
Faernie 7 
(1953) 2 Lloyd's Rep 427 (CA), D. S. Blai- 
ber & Co. Ltd. v. Leopold Newborne 
(London) Limited g 
1933 AC 592: 149 LT 193: 49 TLR 350 
(HL) (Œ), F. R. Absalom v. Great West- 

ern (London) Garden Village Society 
12 


AIR 1923 PC 66 8, 10 
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Bal Krishan Bhargava, for Appellant; 
P. P. Malhotra, for Respondents. 


AVADH BEHARI ROHATGI, J.: The 
appellant, All India Institute of Medical 
Sciences at New Delhi, invited tenders for 
“the supply and: installation of air-condi- 
tioning plant, air handling units, weather 
makers, fan coil units, pipelines and other 
accessories in the main plant room, Ward 
block, paying bed wards etc.” The respon- 
dent, M/s. American Refrigeration Com= 
‘pany Limited, submitted a tender. ~ Their 
tender was accepted. On Nov. 21, 1968, 
a formal agreement was executed be- 
tween the parties. In their letter dated 
April 24, 1967, M/s. American Refrigera- 
tion Company (whom I shall call ‘the 
contractor’ because in the agreement 
they are so described) had written to the 
Institute that 


“our prices are exclusive of sales tax, 
octroi or any other tax which shall be 
charged extra as applicable at the time 
of the delivery.” | 


2. It is not in dispute that this letter 
formed a part of the contract. The con- 
tractor indicated separately the sales tax 
payable by the Institute. It was also 
mentioned that the rate of sales tax ap- 
plicable will be 10 per cent. 


3. The work of air-conditioning was 
completed sometimes in 1975. But in the 
course of the execution of the contract 
disputes arose between the parties, There 
was an arbitration clause. The matters in 
dispute were referred to the sole arbi- 
tration of Mr. C. P. Malik on March 16, 
1977. The arbitrator made and published 
the award on May, 18, 1978. The award 
was filed in Court. Both parties filed ob- 
jections to the award. 


4. The disputes which were referred 
to the arbitrator were the claims of the 
contractor regarding sales tax, octroi 
duty, excise duty etc. But there is only 
one point in dispute in this appeal and 
that is regarding the decision of the arbi- 
trator on the claim of the contractor re- 
garding sales tax. The contractor claim- 
ed that they were entitled to be paid Ru- 
pees 2,56,787.50 on account of sales tax. 
The arbitrator rejected this claim. His 
award on this point was in these terms: 

“Dispute/Claim No, Award : 

Claim No,1: On ae- The claimants have 
count of Sales Tax. ete, not been able to esta- 
Rs. 2,11,884.90 modifed blish this claim, 
later on to Rs. 2.586.787 50 
by member secretary: vide 
his letter of 25th Oct., 

1977. 
| 
! 
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3. The contractor challenged the 
award before the learned single Judge. 


' They said that the award was bad be~ 


cause there was an error on the face of 
the award. It was contended by the con- 
tractor before the learned Judge that 
there was an unambiguous agreement 
whereunder the Institute had agreed to 
pay sales tax to the contractor and the 
arbitrator was not entitled to ignore this 
express covenant between the parties., It 
was submitted that on a mere reading of 
the agreement between the parties it can 
be found that there is an error apparent 
on the face of the award. Counsel for the 
Institute submitted to the learned Judge 
that he was not entitled to look at the 
contract. The learned Judge repelled this 
submission. He said: 

“I do not agree. The Court can look at 
the agreement between the parties as ji 
is the basis of the award.” 

Upon the whole his conclusion was this: 


“The Court can look at the agreement, 
The arbitrator cannot ignore the express 
terms contained in the agreement to pay 
sales tax. It is, therefore, held that refu- 
sal by the arbitrator to allow sales tax to 
the petitioner in spite of express agree- 
ment is an error apparent on the face of 
the award. The petitioner is entitled to 
sales tax.” 


He based his opinion on Alopi Pd. & 
Sons v. Union of India, AIR 1960 SC 588 
and Beant Singh v. Union of India, (1977) 
1 SCC 220: (AIR 1977 SC 388). 


6. The learned Judge took the view 
that this bad portion of the award was 
severable from the .rest of the award 
which was good. He, therefore, amended 
the award. He ordered that a further 
sum of Rs. 2,56,787.50 shall be paid to the 
contractor by the Institute on account of 
sales tax. From the decision of the learn-. 
ed Judge the Institute appeals to this 
Court. 


7. The crucial question upon this ap- 
peal is this: Does the award disclose an 
error on its face? The award isa non- 
speaking award. The arbitrator has not 
given any reasons for his decision. He has 
not referred to any term of the contract. 
The real question for decision is whether 
the learned Judge was entitled to look at 
the contract. Now only a document which 
is incorporated in the award can be look- 
ed at. The Court is entitled, while exam-/ 
ining an award, to look at. documents 
“accompanying and forming part of”) 
the award (Hodgkinson v. Fernie, (1957) 
3 CB (NS) 189 at p. 202). Thus in an arb- 
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tration arising out of a contract if the 
arbitrator refers specifically to any term 
of the contract in the awerd then it cen 
be said that he has incorporated the con- 
tract into the award. Then the Court will 
be entitled to look at the zontract. Did 
the arbitrator in this case refer to the 
clause in the contract? If not it is not 
permissible to look at the contract, 


8 The locus classious œ the subject 


is Champsey Bhara & Co. 7. Jivraj Ballco ` 


Spinning & Weaving Co. Ltd, AIR 1923 
PC 66. There Lord Dunedin said: | 


“An error in law on the face of the 
award means...... that you can find in the 
award or a document actually incorpo- 
rated thereto, as for instance, a noze 
appended by the arbitrator stating the 
reasons for his Judgment, some legal pro- 
position which is the basis of the award 


and which you can then say is erroneous. . 


It does not mean that if in a narrative a 
reference is made to a contention of ome 
party that opens the door to seeing first 
what that contention is, and then going 
to the contract on which the parties’ 
rights depend to see if that contention 
is sound.” ) 


9. In D. S. Blaiber & Co. v. mea 
Newborne (London) Limited, (1953) 2 
Lloyd’s Rep 427 at p. 429 Lord Justice 
Denning said: 


“As I read the cases, if the arbitrator 
says: ‘on the wording cf this clause I 
hold’ so and so, then that clause is iri- 
pliedly incorporated into the award be- 
cause he invites the reading of it; but if 
an arbitrator simply says: ‘I hold that 
there was a breach of contract’ then there 
is no incorporation.” 


10. The Privy  Counzil. decision in 
Champsey Bhara (AIR 1923 PC 66) has 
been followed in innumerable cases in 
India and England. Here it is sufficient 
to refer to two: Allen Herry & Co. v, 
Union of India AIR 1971 SC 696 and 
N. Chellappan v. Kerala S. E, Board, AIR 
1975 SC 230. In Allen Berry the Sup- 
reme Court, following en illuminating 
judgment of Diplock LJ in Giacomo Costa 
Fu Andrea v. British Italian Trading Co. 
(1962) 2 All EF- 53 at p. 63 has adminis- 
tered the warning that “the principle of 
reading contracts or other documents in- 
to the award is not to be encourgaed oY 
extended.” 


11. In the present case there is noth- 
ing about any clause of the contract in 
the decision of the arbitraior. He simnly 
Says on the claim of sales tax that “the 
claimants have not been ble to establish 
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this claim,” 
specific provision of the 
quite impossible to say, reading those 
words, that he has incorporated -the 
contract into the award or the term of 
the letter dated April 24, 1967 which 1 
have set out above, in the sense that he 
has invited those reading the award to 
read the contract. We are, therefore, not 
entitled to look at the contract and search 
it in order to see whether there is an). 
error of law on the face of the award. 


12. In my opinion the contract cannot 
be looked at to see what sort of a con- 
tract it was. The arbitrator was not being 
asked simply and specifically +o decide, 
upon some agreed facts, the true interpre- 
tation of the clause regarding sales tax in 
the contract. He was required to make an 
award on the question whether the In- 
stitute was liable to pay sales tax. What- 
ever question of fact and law might 
emerge upon this issue the arbitrator wag 
the master of both law and fact. The 
arbitrator was not called to decide a pure 
question of law such as construction of 
the contract. “What was wanted was a 
practical decision on the disputed issues.” 
(EF. R. Absalom v. Great Western (Lon- 
don) Garden Village Society, 1933 AC 592 
(616) per Lord Wright). 


13. The mere fact that the contract is 
referred to in the award, especially if it ig 
referred to in a recital to the award, does 
not make that contract a document which 
is incorporated in the award so that the 
Court can look at that for the purposes of 
seeing whether there is an error of law. 
But if the arbitrator goes further and sets 
out one at least of the material clauses 
it becomes permissible to look at the con- 
tract. (Nils Heime Akt v. G. Merel & Co. 
Ltd., (1959) 2 Lloyd’s Rep 292). 


l4. Counsel for the contractor says 
that the arbitrator has referred to the 
contract impliedly in the recital when he 
says “whereas I have read and considered 
the pleadings and documents filed by the 
two parties and have heard and consider- 
ed the arguments advanced.” This is not 
incorporation of the contract. It is a gen- 
eral reference to the document in the 
recital. That in the recital the arbitrator 
has generally referred to document does 
not mean that he has incorporated them 
in the award. It has been held that mera 
recital or a merely narrative reference 
even in the body of an award to a docu- 
ment, does not incorporate itin the award 
(W. J. Alan & Co. Ltd. v. El Nasr Export 
war Co., (1971) 1 Lloyd’s Rep 401 


There is no reference to any 
contract. It is 
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15. The primary quarrel between‘ the 
parties was whether the Institute was 
liable to pay sales tax. The contractor re- 
lied upon the term'of the contract. They 
also - produced their Manager Mr. 
Miglani in support of the claim. In cross- 
examination the witness admitted that 
the contractor had neither paid the sales 
tax nor have they been assessed to it. The 
arbitrator disallowed the claim of the 
contractor. He was not satisfied that the 
contractor was entitled to charge sales 
tax. They were not able to establish on 
law and facts their claim before him. Is 
his decision erroneous on the face? I 
think not. He „has not construed any 
clause of the contract. He has not said 
“On' the wording of this clause I hold 
that the contractor is not entitled to sales 
tax.” It is not permissible to the Court 
to look at the contract and say that his 
decision is erroneous. As a sole tribunal, 
the arbitrator was entitled to decide 
rightly or wrongly. l 


“Where an arbitrator makes a mistake 
either in law or in fact in determining 
the matters referred, but such mistake 
does not appear on the face of the award, 
the award is good notwithstanding the 
mistake, and will not be remitted or set 
aside,” _ . 
(Russel on Arbitration 19th Ed. p. 447). 


“The general rule is that, as the par- 
ties choose their own arbitrator to be the 
judge in the disputes between them, they 
cannot, when the award is good on its 


face, object to his decision, either upon - 


the law or the facts.” (Russel p. 448). 


16. The foundation of the order under 
appeal is the view that under the contract 
there is an “unambiguous” obligation: to 
pay sales tax. But the central point in 
the case is: Is the Court entitled to look 
at the contract? The disputes between the 
parties on various matters, such as sales 
tax, octroi duty, excise duty, income-tax, 
refund of security, were referred to the 
arbitrator. He was made the sole judge 
of those disputes. He decided the disputes. 
He gave his award. But he has not refer- 
red to any term of the contract regarding 
the liability to pay sales tax in the sense 
that he has invited those reading the 
award to read the contract. The arbitra- 


tor has not referred to any particular. 


provision of the contract and thus in my 
opinion has not incorporated it in the 
award. So. the .error.is not apparent on 
the face of it. 


17. The learned Judge thought that 
the arbitrator had gone wrong in inter- 


~ 
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preting the clause of the contract. He held 
that this was a case of misconstruction of 
the clause regarding sales tax. In holding 
this, I think, with great respect, the learn- 
ed Judge fell into. an error, Assuming 
there was a term in the contract the evi- 
dence showed that the contractor had nei- 
ther been assessed to sales tax nor had 
they paid it. The contract was awarded in 
1968. It was completed in 1975, .The mat- 
ter was referred to arbitration in 1977, 
The arbitrator made the award in 1978. So 
over a period of ten years there was ab- 
solutely no evidence before the arbitra- 
tor to show that the contractor had paid 
the sales tax or they had been assessed 
to it: The parties submittted written 
arguments to the arbitrator. On behalf 
of the Institute it was argued before him 
that it was a contract for work and lab- 
our and not one for sale of chattel and 
was thus not subject to sales tax. We do 
not know actually what weighed’ with the 
arbitrator. May be that he thought that 
the obligation in the contract was not 
“unambiguous” because it was qualified 
by the words “as applicable at the time 
of delivery”. If not “applicable” the arbi- 
trator was. entitled to hold to’ the con- 


‘trary. May be that’he thought that it was 


a works contract. May be that on evi- 
dence he found that the claim had not 
been substantiated. It has been said time 
and again that it is not open to the court 
to probe into the mental process of the 
arbitrator. His thought processes are as 
inscrutable as the face of sphinx. But 
one thing is clear from the frame of the 
award. The arbitrator was not impressed 
with the justice of the claim. He has not 
founded himself on the clause alone. His 
approach was pragmatic. He has given a 
practical decision on the merits of the dis- 
pute. In this respect the courts do not 
recognise any distinction between the 
awards of legal and of lay arbitrators.” 
(Russel p. 448) l 


18. The law is that if upon the face 
of the award the abitrator has tied him- 
self to some legal proposition which is 
unsound his decision is open to review by 
the court. There should appear on the 
award itself some specific statement of 
the legal proposition involved. Im the 
present case no legal proposition at all 
is stated as a ground of award. The arbi- 
trator has not enunciated any legal pro- 
position in the award. Here it is impossi- 
ble to say, from what is shown on thé 
face of the award, what mistake the arbi- 
trator made. He was constituted the sole 
and final judge of all questions both of 
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law and fact. We in this court are not 
entitled to see whether the arbitrator has 
. taken the correct view of the scope of 
the clause relating to sales tax. An awacd 
cannot be impeached on the ground of 
an error on the face unless some legal 
proposition is stated which is the basis of 
the award and which you then can say is 
erroneous. (See Dr. S. Dutt v. University 
of Delhi, AIR 1958 SC 1050). 


19. I have, therefore, come to the con- 
clusion that it was not permissible to tae 
learned Judge to look at the contract. I 
am clear in my mind that in this case we 
are not entitled to look at the contract. 
I do not find here that the arbitrator kas- 
on the face of the award based his deci 
sion on the construction of any particular 
term in the contract. It is not an award 
which purports to show that on the word- 
ing of the contract something was held 
by the arbitrator, and the award invited 
the reading of the contract including the 
provision relating to sales tax. 


20. Counsel for the contractor refer- 
red us to a decision of V. D. Misra J. in 
Basheshar Nath & Co. v. Union of India, 
1978 Rajdhani LR 65. It is not widely 
. known that this decision was set aside on 
appeal: (See Union of India v. Basheshar 
Nath, F.A.O. (OS) 65/73 decided on May 
21, 1980 by Prakash Narain and Sultan 
Singh JJ.). In Bhai Gian Chand Mokan 
Singh v. Union of India, ILR (4981 1 
Delhi 646 (653), the correctness of the 
decision of V. D. Misra, J. has been doubt 
ed by Sachar and Vohra JJ. But it was 
not brought to the notice of the learned 
Judges that the decision has been ex- 
pressly overruled in appeal. I have point- 
ed this in my judgment in Natwar Lal v, 
M.M.T.C. of India Ltd. AIR 1982 Delhi 14. 
Though overruled Basheshar Nath conti- 
nues to be cited-in courts. 


21, A further development must be 
noticed here. The decision on which V. D. 
Misra J. based himself was dissented from 
by me in Union of India v. Commercial 
Metal Corporation, Suit No. 228-A of 
1980 decided on August 13, 1981* V. D. 
Misra J. followed a decision of Prakesh 
Narain J. in Union of India v. Tribhuvan 
Dass, AIR 1971 Delhi 120. In Union of 
India v. Commercial Metal Corporation 
(supra) I have tried to demonstrate that 
the view taken by Prakash Narain J. is 
erroneous. Following Tribhuvan Dass 
V. D. Misra J. set aside the award. The 
Union of India claimed risk purchase loss 
before the arbitrator. The contractor had 
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agreed to supply a certain quantity of 
tents to them. But he did not supply the 
entire quantity. The Union of India pur- 
chased only some tents from the market. 
V. D. Misra J. held that the Union of 
India was entitled to claim damages only 
in respect of such tents as they had pur- 
chased and in respect of which the Gov~ 
ernment had paid Rs. 5.50 per tent more 
than the contract price. Besides this he 
held there was no other evidence to show 
that the Government suffered any other 
loss on risk purchase. The arbitrator had 
awarded damages in respect of the entiré 
contracted quantity. The learned Judge 
was of the view that the award was bad 
because there was an error on the face of 
the award. He applied the ‘no evidence” 
rule. In Union of India v. Commercial 
Metal Corporation (supra) I have held 
that it is not at all necessary for a pur- 
chaser to go into the market and buy the 
contracted goods to establish his claim 
for damages. He can claim damages from 
the seller for breach of contract if the 
market rises on the date of the breach. 
He need not go into the market. He may 
sit at home and claim damages from the 
contract-breaker on the time-honoured 
rule of difierence between the market 
price and the contract price. Murlidhar 
Chiranjilal v. Harishchandra Dwarkadas, 


“AIR 1962 SC 366 (369). 


22. In Bhai Gian Chand (ILR (1981) 1 
Deihi 646) (supra) the learned Judges 
also assumed that Tribhuvan Dass was 
correctly decided. They expressly refer 
to it at pp. 653-654 and describe it as 
“well settled law’. This is not a correct 
view. Nor have I said anything to this 
effect in Jaswant Rai v. Abnash Kaur, ILR 
(1974) T Delhi 689 to which the learned 
Judges refer at page 654 as an authority 
for the “well-settled” proposition of law. 
The result of the discussion is that Bashe-~ 
Shar Nath is no longer a good authority 
because it has been overruled in appeal. 
As regards Union of India v. Tribhuvan 
Dass, AIR 1971 Delhi 120 I think it is 
time that we overrule it here and now. 
But my learned colleague Mrs. Justice 
Leila Seth does not agree with me. She 
says that as the question of risk purchase 
loss has not directly arisen before us we 
Should leave the question of overruling 
this decision to some future occasion. So 
I would rest content by saying that Union 


of India v. Tribhuvan Dass has been 
wronply decided. 
23. There remains the question of 


amending the award. In this case the learn- 
ed Judge amended the award. He award- 
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ed a sum of Ks. 2,56,787.50 to the con- 
tractor himself. Can this be done by a 
Court? The Court can either set aside the 
award or sustain the award. Or it can 
remit the award. Or act on the principle 
of severability. But it cannot amend the 
award and substitute its own decision in 
lieu of the arbitrator’s decision. The 
learned Judge relied upon Upper Ganges 
Valley Electricity Supply Co. Ltd. v. U. P. 
Electricity Board, AIR 1973 SC 683 and 
said that in similar circumstances the 
Supreme Court had amended’ the award. 
This is a misreading of that case. Upper 
Ganges Valley was a decision on special 
facts. That was a case of a speaking 
award. There was a mistake in calcula- 
tion. The Supreme Court amended the 
award in the special circumstances of the 
case, They decided the point of law and 
themselves calculated the compensation 
instead of remitting the award to the 
arbitrator. The Court expressly said that 
Normally the award should have been 
_ remitted to the arbitrator. 


` 24, For these reasons the appeal is 
allowed. The order dated May. 25, 1979, 
in so far as it awards Rs. 2,56,787.50 to 
the respondent, is set aside. The modified 
award is upheld in its entirety. The par- 
ties are left to bear their own costs. 


LEILA SETH, J.:— I agree. . 
Appeal allowed. 
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Nand Gopal Bacchas and others, Peti- 
tioners v. Bank of India, Bombay, Respon= 
dent. 


C. R. No. 1276 of 1981, D/- 1'°7~2-1982.* 


{A) Civil P. C. (5 of 1908), Ss. 115, 96; 
O. 8, R. 10 — Judgment pronounced un- 
der O. 8, R. 10, C.P.C. — Appeal lies — 
Revision not maintainable. 


The distinction between an amei and 
a revision is a real one. A right of appeal 
carries with it a right of rehearing on 
law as well on fact, unless the statute 
conferring the right of appeal limits the 
rehearing in some way. The power to 
hear a revision is generally given to a 
superior Court so that it may satisfy it~ 
self that a particular case has been de« 
cided according to law. Under S. 115, 
C.P.C., the High Court has jurisdiction 


*Against order of P. L. Singla, Addl. 
Dist. J., Delhi, D/- 2-9-1981. 
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Nand Gopal v. Bank of India, Bombay 


A.LR. 


to interfere in a case decided by a sub= 
ordinate court in which no appeal lies. 
(Para 9) 

Against the judgment passed and de~ 
cree which is drawn up, under O. 8, R. 10, 
an appeal is maintainable under the pro- 
visions of S. 96 of C.P.C. As such no re~ 
vision petition under S. 115, C.P.C. is 
maintainable. (Para 9) 
(B) Constitution of India, Art. 227 — 
Other remedy open — Appeal provided 
under the provisions of C.P.C. — Juris- 
diction under Art. 227 will not be exer- 


cised, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1977 Delhi 226 12 
AIR 1976 Delhi 50 , 15 
(1973) 9 Delhi LT 510: 1973 Ren CR 758 
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Rakesh Tikku, for Petitioners, 


ORDER:— The respondent had filed a 
suit for the recovery of Rs. 96,869.09 
against the petitioner herein. Time was 
granted to the present petitioners to file 
their written statement. 


2. The petitioners herein did not file 
the written statement but moved two 
applications, one under O. 7, Rr. 9 and 
14 read with S. 151, C.P.C. and another 
under Ss. 6, 17 and 23 of the Court Fees 
Act. The Additional District Judge in his 
judgment dated 2nd September, 1981 ob» 
served that despite time having been 
granted the defendants-petitioners herein 
had not filed their written statement. 


3. The Additional District Judge pro- 
ceeded under Order 8, Rule 10 and, tak- 
ing the allegations in the plaint to be cor- 
rect, he pronounced the judgment against 
the defendants. The Additional District 
Judge observed “I grant to the plaintiffs 
a decree for the recovery of Rupees 
96,869-09 ps. with costs of the suit.” 


3-A. The aforesaid order is now 
Sought to be challenged in the present 
petition under S. 115, C.P.C. 


4. It was put to the learned sd 
for the petitioners that the petition under 
S. 115 was not maintainable. The learned 
counsel contended that the revision wag 
maintainable and it was not necessary 
that an appeal should be filed against the 
decree in order to get the impugned judg- 
ment and decree set aside. 

5. In order to decide this point it is 
necessary to refer to the amended as 
well unamended provisions of the Code 
of Civil Procedure. Prior to amendment in 
1976. Order 8, Rule 10 read as follows: 

“Where any party from whom a writ. 
ten statement is so required fails to pre» 
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sent the same within the time fixed by 
the Court, the Court may pronounce 
fudgment against him, or make such 
order in relation to the suit as it thirks 
fit.” 


6. It is clear that prior to the amend- 
ment the court could pronounce judg- 
ment against the defendant, under O. 8, 
R. 10, if a written statement had’ not 
been filed. Such a judgment could be ap- 
-pealed against under the provisions of 
S. 104 read with Cl. (b) of R. 1 of O. 43. 


7. The aforesaid provisions of Rule 10 
of Order 8 as well as Order 43 have been 
amended with effect from ist February, 
1977. The amended Rule 10 of Order 8 
reads as follows: 

“where any party from whom a writ- 
ten statement is required under Rule 1 or 
Rule 9 fails to present the same within 
the time permitted or fixed by the Court, 
‘as the case may be, the Court shall pro- 
nounce judgment against him, or make 
such order in relation to the suit as it 
thinks fit and upon such judgment, a de- 
cree shall be drawn up.” (emphasis added) 

8. Clause (b) of Rule 1 of Order 43 
was omitted. In the “objects and reasons” 
whereby the aforesaid clause was omitted 
it was stated as follows:— 

"Clause (b) provides for an appeal 
against an order under Order VIII, Rule 
10. where the defendant fails to file a 
written statement within the time fixed 
by the Court and the Court pronources 
judgment against him. This clause is be- 
ing omitted with a view to reducing wo 
appeals because the defendant can, in an 
appeal from the decree passed as a result 
of the order, take the same point as he 
can take in an appeal under clause (3).” 

9. It is clear that, as mentioned in the 
aforesaid objects and reasons to the bill 
proposing the amendment, an appeal can 
now be preferred against the decree pass- 
ed under Order 8, Rule 10. Rule 10 now 
specifically provides that upon the judg- 
ment being pronounced a decree shali be 
drawn up. Under Section 115 the High 
Court has jurisdiction to interfere in a 
case decided by a subordinate court in 
which no appeal lies. It is obvious that 
against the judgment passed and the de- 
cree, which is drawn up, under Order 8, 
Rule 10, an appeal is maintainable. under 
the provisions of Section 96 of the Code 
of Civil Procedure. As such no revision 
petition under Section.115, C.P.C. is 
maintainable. 


- 10. The intention of the Legislature in 
amending the provisions of Rule 10 of 
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Order 8 and omitting Clause (b) of Rule 1 
of Order 43 is very clear. The intention 
is obviously to avoid two appeals. It will 
be clearly against the Legislative intent 
if the court interferes under Section 115 
against a judgment pronounced ‘under 
Order 8, Rule 10, when the Legislature 
has expressly omitted the provision 
which provided for an appeal against 
such a judgment. To my mind, the pro- 
visions of Order 8, Rule 10 are pari mate- 
ria with the provisions of Order 20, Rule 
6A (2) which reads as under: 


“SA (2) Every endeavour shall be made 
to ensure that the decree is drawn up as 
expeditiously as possible, and, in any 
case, within fifteen days from the date 
on which the judgment is pronounced; 
but where the decree is not drawn up 
within the time aforesaid, the Court shall 
if requested so to do by a party desirous 
of appealing against the decree, certify 
that the decree has not been drawn up 
and indicate in the certificate the reasons 
for the delay, and thereupon...... ‘ 


11. Under the provisions of Order 20, 
Rule 6A (2), after the trial of the suit, a 
judgment is pronounced and thereafter 
a decree is drawn up. It is not denied that 
in such a case a revision is not maintain- 
able and only an appeal can be filed under 
Section 96, C.P.C. There is, in effect, uo 
difference in the two provisions ie. O. 8, 
Rule 10 and Order 20, Rule 6A (2). Just 
as an appeal has to be preferred against 
a decree drawn up under Order 20, Rule 
6A (2), similarly an appeal has to be filed 
against a decree drawn up under Order 8, 
Rule 10. 


12. The learned counsel for the peti- 
tioner sought to place reliance upon Shri 
Krishan Bhardwaj v. Manohar Lal Gupta, 
AIR 1977 Delhi 226. The said decision. can 
be of no assistance to the petitioner. The 
aforesaid case related to leave to defend 
not being granted under the unameénded 
provisions of Order 37, Rule 2 (2). The 
court observed that in such a case the 
order refusing to grant leave was revis- 
able. In arriving at this conclusion the 
Division Bench followed the observations 
of S. N. Andley C. J. in the case of 
Chamber of Colours and Chemicals (P.) 
Ltd. v. Trilok Chand Jain, (1973) 9 Delhi 
LT 510 wherein it had been observed 
that— 

“It cannot be doubted that the appeal 
when filed was competent, if so, it cannot 
be rendered incompetent merely because 
final order has been passed. If the ap- 
peal against an order under sub-section (7) 
of Section 15 which may be described. as 
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an interlocutory order or even as a pre- 
liminary order succeeds the final order 
even if passed in the meantime, will have 
to be suitably modified.” 


13. The provisions of unamended 
Order 37, Rule 2 and the provisions of the 
amended Order 8, Rule 10 are not pari 
materia. The judgment which is ponoune- 
ed under Order 8, Rule 10 is not an inter- 
locutory or a preliminary order. The 
fudgment is a final judgment upon which 
a decree is drawn up. The aforesaid deci- 
Sion is clearly distinguishable. i 


14, Reference was also made by Mr. 

Tikku to C. R. No. 1045/81. That was also 
` a case where a revision had been filed 
against a judgment pronounced under 
Order 8, Rule. 10. In that case, however, 
though the High Court had interfered no 
contention had been raised or dealt with 
to the effect that the said revision was not 
maintainable. The point in issue not hav- 
ing been decided, no reliance can be plac- 
ed on the said decision. 


15. It was lastly contended, while 
relying upon the:decision in the case of 
Walaiti Ram Seth v. Siri Krishan Kapoor, 
AIR 1976 Delhi 50, by the learned coun- 
sel that this court should exercisė juris- 


diction under Article 227 of the Constitu- | 


tion. This cannot be done. When an ap- 
peal against a decree is provided under 
the provisions of the Code of Civil Pro- 
cedure, then the court ought not to exer- 
cise any jurisdiction under Article 227 of 
the Constitution. Mr. Tikku has not been 
able to bring to my notice any case where 
any court has so exercised its jurisdiction 
under Article 227 of the Constitution to 
set aside a decree passed by a subordi- 
Nate court. I am, therefore, of the opinion 
that the decision reported in AIR 1976 
Delhi 50 is of no application. 


16. For the aforesaid reasons this re~ 
vision is dismissed as being not maintain- 
able, 
Revision dismissed. 
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Madan Lal Jain, Appellant v. Munici~ 
pal Corporation of Delhi, and others, 
Respondents, 


F. A. O. No. 329 of 1981, D/- 16-3-1982.* 


From Order of R. K. Sain, Judge, Motor 
Accident Claims ‘Tribunal, Delhi, D/- 
16-7-1981. | - 


CZ/DZ/B369/82/AMG 
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‘Madan Lal Jain v, Delhi Municipality 


is being claimed.. Thus, the claims 


A.I R. 


Motor Vehicles Act (4 of 1939), Ss. 110, 
110-B, 110-F — Claims Tribunal — Juris- 
diction — Cannot entertain claim against 


' persons other than those mentioned in 


S. 110-B. 


The scope of adjudication by the Claims 
Tribunal is restricted against the driver, 


‘Owner or insurer of the motor vehicle 


involved in the accident. The Act does 
not provide for claiming compensation 


against each and.every person who may 


be negligent and responsible for the 
damage caused to a person or his pro- 
perty. A person against whom the com- 
pensation is claimed must be a person or 
authority having connection with the 
motor -vehicle involved in the accident. 
The compensation is claimed under the 
Act on account of the use of the motor 
vehicle by the opposite party. If the op- 
posite party had no connection with the 
vehicle involved in the accident he can-. 
not be made liable under the Act. Under 
S. 110 of the Act claim for compensation 
arises when there is injury or damage to 
the property arising out of the use of 
motor vehicle. This motor vehicle must 
be connected in one way or the other to 
the party against whom the compensation 
for 
compensation are restricted to the cate- 
gory of person mentioned in S. 110-B of 


the Act, i e. the driver, owner or the 
insurer of the vehicle involved in the 
accident, (Para 2) 


In the instant case the appellant was 
driving his two-wheeler scooter, the front 
wheel of the scooter fall into a pit on 
road on account of which the scooter 
Overturned and he received injuries. The 
claim for compensation was filed before 
Claims Tribunal against Municipal Cor- 
poration. 


Held that, the claim could not be en- 
tertained by the Claims Tribunal. This 
may be a case of negligence on the part 
of the Corporation authorities in not pro- 
perly maintaining the roads but it has 
not arisen on account of the use of motor 
vehicle. The Municipal Corporation has - 
no connection with the scooter of the ap- 
pellant claimant. The remedy if any 
against the respondents on account of 
their negligence in properly maintaining 
the roads lies only before the Civil Court 
and not before the Tribunal. It cannot 
be said that the claim before Civil Ciurf 
would be barred in view of S. 110-F. 
S. 110-F bars jurisdiction of Civil Cour? 
only to entertain claim over which Claims 
Tribunal have jurisdiction. -And where 
Claims Tribunal has no jurisdiction as m 


t 
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the instant case the question of applica- 
bility of S. 110-F does not arise. AIR 1975 
Andh Pra 222 and AIR 1974 Gauhati 31 


Rel. on. (Paras 2, 3) 
Cases Referred: Chronological Paras 
AIR 1975 Andh Pra 222 3 
AIR 1974 Gauhati 31 3 


T, K. Jain; for Appellant; R. P. Bansal, 
for Respondents. 


JUDGMENT :— This appel under Sec~ 
tion 110-D of the Motor Vehicles Act, 
1939 (hereinafter referred to as ‘the Act’) 
challenges the judgment and order dated 
16-7-1981 of the Motor Accident Claims 
Tribunal, Delhi dismissing the claim pəti- 
tion of the appellant on the ground that 
the Tribunal has no jurisdiction to award 
compensation against persons other than 
those mentioned in S. 110-B of the. Act. 
The appellant Madan Lal Jain filed a 
petition under S. 110-A of the Act claim- 
ing Rs. 25,000/- as damages against the 
respondents, namely, Municipal Corpora- 
tion of Delhi, Contractor of the Corpora- 
tion and the Water Supply & Sewerage 
Disposal Undertaking, alleging that on 
24-7-1979 -he was driving two-wheeler 
Scooter on ring road with front head- 
light on between 10 and 11 P.M., that the 
front wheel of the scooter fell in a pit 
on the road and the scooter overturned 
as_a result of which he fell down and 
received grievous injuries, that the acci- 
dent occurred on account of the neglig- 
ence of the employees.of Municipal Cor- 
poration of Delhi and of the contractors 
engaged by. the Corporation in digging 
the pit and not putting the warning or 
indication at the pit, that respondants 
owed a duty towards him in providing 
safe road and they failed in their duty 
by not putting up any red-light sign or 
any other sign at the place to warn the 
users of the road. It has been further 
alleged by him that his helmet was 
broken and scooter was damaged, that 
he spent Rs. 100/- on repairs of scooter, 
and the cost of helmet was Rs. 100/-, 
that he remained under plaster for about 
two months and the treatment is still 
continuing, that he cannot bend his right 
leg nor can sit or squat, that he could 
not look after his business and his busi- 
ness suffered. He thus claimed Ru- 
pees 25,000/- as compensation. His scooter 
No. DHP 9148 is insured with New India 
Assurance Co. Ltd. The respondents rais- 
ed a preliminary objection that the peti- 
tion against them was not maintainable, 
The Tribunal by the impugned judgment 
held that the petition was not maintain- 
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able as the Tribunal has no jurisdiction 
persons 
other than insurer, owner or driver of 
the vehicle involved in the accident. 
Hence this first appeal. 


2. The question for decision in this ap- 
peal is : what is the extent of jurisdic- 
tion of Motor Accident Claims Tribunal 
constituted under S. 110 of the Act? Sec- 
tions 110 to 110F were substituted in the 
Act by 100 of 1956 with effect from 16-2- 
1957. Previously all claims for compen- 
sation arising out of motor accident were 
treated as ordinary civil suits to be ad- 
judicated by Civil Courts. By insertion of 
the said sections in the Act a cheap re- 
medy was provided to the person who 
sustained injury and to his legal heirs. 
The intention was to save the heirs from 
payment of court-fees on claims and to 
have a speedy remedy against the driver, 
the owner and the insurer of the vehicle 
involved in the accident. Sections 110 
and 110B of the Act read as under : 


“110. (1) A State Government may. by 
notification in the Official Gazette, con- 
stitute one or more Motor Accidents 
Claims Tribunals (hereinafter referred to 
as Claims Tribunals) for such area as 
may be specified in the notification for 
the purpose of adjudicating upon claims 
for compensation in respect of accidents 
involving the death of, or bodily injury 
to, persons arising out of the use of 
motor vehicles, or damages to any pro- 
perty of a third party so arising, or both: 
Provided that where such claim in- 
cludes a claim for compensation in re- 
spect of damage to property exceeding 
rupees two thousand, the claimant may, 
at his option, refer the claim to a Civil 
Court for adjudication, and where a ref- 
erence is so made, the Claims Tribunal 
shall have no jurisdiction to entertain 
any question relating to such claim. 


(2) A Claim Tribunal shall consist of 
such number of members as the State 
Government may think fit to appoint and 
where it consists of two or more mem- 
bers, one of them shall be appointed as 
the Chairman thereof. 


(3) A person shall not be qualified for 
appointment as a member of a Claims 
Tribunal unless he— 

(a) is, or has been, a judge of a High 
Court, or 

(b) is, or has been a District Judge, or 

(c) is qualified for appointment as a 
Judge of the High Court. 

(4) Where two or more Claims Tribu- 
nals are constituted for any area, the 
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State Government may, by general or 
Special order, regulate the distribution 
of business among them.” 


“*110-E. On receipt of an application for 
compensation made under S, 110-A, the 
Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an inquiry into the claim and may 
make an award determining the. amount 
of compensation which appears to it to 
be just and specifying the person or per- 
sons to whom compensation shall be paid; 
and in making the award the Claims Tri- 
bunal shall specify the amount which 
shall be paid by the insurer or owner or 
driver of the vehicle involved in the ac- 
cident or by all or any of them, as the 
case may he.” 


Under the former section the State Gov- 
ernment by notification is authorised to 
constitute one or more Tribunals for the 
purpose of adjudicating upon claims for 
compensation in respect of accidents aris- 
ing out of the use. of motor vehicles. Un- 
der the latter section the Tribunal is 
required to specify the amount of com- 
pensation payable by the driver, the 
owner and the insurer when there is an 
accident and injury is caused to the per- 
son or property of the victim. The in- 
jured person may claim compensation 
against any person who may be held 
negligent. Under the Act, however a spe- 
` cial provision has been made to claim 
compensation on account of death or 
bodily injury to the person caused by 
the use of motor vehicle. It also provides 
for recovery of damages to any pro- 
perty of a third person on account of 
the accident by a motor vehicle. Under 
S. 110-A of the Act such an application 
{for compensation can be filed by a per- 
son who has sustained injuries, by the 
owner of the property or by all or any 
of the legal representatives of the de- 
ceased. The Act provides that the Tri- 
bunal shall hold an enquiry into the 
claim and make an award determining 
the amount of compensation and speci~ 
fying the persons to whom the compen- 
sation shall be paid. Further S. 110-B 
provides that the Tribunal shall specify 
the amount which shall be paid by the 
insurer, owner or driver of the vehicle 
involved in the accident. In other words 
the scope of adjudication by the Tribu- 
nal is restricted against the driver, owner 
or insurer of the motor vehicle involved 
in the accident. The Act does not provide 
for claiming compensation against each 
and every person who may be negligent 
and responsible for the damage caused to 
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a person or his property. A person 
against whom the compensation is claim- 
ed must be a person or authority having 
connection with the motor vehicle in- 
volved in the accident. The compensation 
is claimed under the Act on account of 
the use of the motor vehicle by the op- 
posite party. If the opposite party had 
no connection with the vehicle involved 
in the accident he cannot be made liable 
under the Act. In the instant case the 
appellant owas driving his two-wheeler 
scooter, his front wheel of the scooter 
fell into a pit on account of which the 
scooter overturned and he received inju- 
ries, ‘This may be a case of negligence 
on the part of the Corporation author- 
ities in not properly maintaining the 
roads, but it has not arisen on account of 
the use of motor vehicle. The Municipal 
Corporation of Delhi. has no connection 
with the scooter of the appellant. The 
respondents are not involved in any 
motor vehicle accident and as such the 
Claim against them cannot be entertain- 
ed by a Claims Tribunal under the Act. 

The remedy if any against the respon- 
dents on account of their negligence in 
properly maintaining the roads lies only 
before the Civil Court and not before the 
Tribunal. Under S. 110 of the Act claim/ 
for compensation arises when there is}- 
injury or damage to the property arisin 

out of the use of motor vehicle.: This 
motor vehicle must be connected in one 
way or the other to the party against 
whom the compensation is. being claim- 
ed. In the instant case the appellant him- 
self is the owner driver of the scooter. 
The respondents have no connection with 
his scooter. It therefore cannot be said 
that injury to the person or property of 
the appellant has arisen out of the use 
of the motor vehicle within the meaning 
of S. 110 of the Act. The respondent is 
neither a driver nor owner of any vehi- 
cle in the instant case. The intention of 
the legislature was not to include claims 
for compensation against all persons. The 
claims for compensation are restricted to 
the category of persons mentioned in 
S. 110B of the Act, ie the driver, owner 
or the insurer of the vehicle involved in 
the accident. These sections occur in the 
chapter dealing with insurance of motor 
vehicles against third party risk. The 
object behind these sections is only to 
provide ‘for a speedy and effective ma- 
chinery to persons injured in accident. 
Learned counsel for the appellant sub- 
mits that S. 110 postulates enquiry of all 
claims arising out of any accident of the 


‘motor vehicle. To accept the contention 
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of the learned counsel -that it would in- 
clude claims against all persons, would 
lead to consequences which were never 
z»ontemplated by the legislature in 
amending and substituting Ss. 110 te 
110-F of the Act. A person proceeding on 
a motor vehicle may be injured by an 
accident resulting from a fall of a tree 
It cannot be said that the injured per- 
son can lay a claim before the. Claims 
Tribunal under the Act, against the 
owner of the tree, if it was due to the 
negligence of such owner that such ac- 
cident occurred. I do not think that the 
provisions of the Act were intended to 
enable a person injured to make a claim 
against any party simply because the 


accident arose out of the use of motor: 


vehicle. In my view the claims referred 
in S. 110 of the Act are applicable only 
to cases of claims against the insurer, 


driver, or owner of the vehicle involved _ 


in the accident. The proper forum for 
adjudicating a claim against the strangers 
is Civil Court. 


3. Learned counsel for the appellan? 
then submits that the jurisdiction of the 
Civil Court is barred under S. 110-F of 
the Act. The claim of the appellant 
against respondents who were strangers 
to the accident would be maintainable 
in the Civil Court and is not barred un-~ 
der S. 110-F of the Act. This section bars 
the jurisdiction of the Civil Court to 
entertain any claim for compensation 
over which the Claims Tribunals hav=2 
jurisdiction. As already stated the jur- 
isdiction of the Claims Tribunal to award 
compensation is restricted against tha 
driver owner or the insurer of the vehi- 
cle involved in the accident as mentioned 
in S. 110-B of the Act. In Oriental Fir2 
& General Insurance Co. Ltd. v. Union 
of India, AIR 1975 Andh Pra 222 it has 
been held that the claims referred to ina 
6. 110 are applicable only to cases af 
claims against the owner, the driver cf 
the motor vehicle or the insurer as ths 
case may be and not against strangers, 
tt has further been held that proper 
forum for adjudicating a claim against 
strangers is a Civil Court and that the 
jurisdiction of the Civil Court in such a 
ease is not barred by S. 110-F of the Act 
for adjudicating claims against strangers, 
Similar observations are made in 
Swarnalata Dutta Barua v. National 
Transport India Pvt. Ltd, AIR 1974 Gart- 
hati 31. I am therefore of the view that 
the Tribunal was correct in holding that 
the claim petition against the respor- 
dents who are strangers to the alleged 
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accident was not maintainable under Sec- 
tion 110 read with S. 110-B of the Act. 
There is no infirmity in the judgment of 
the Tribunal. The appeal is therefore 
dismissed, No order as to costs. 


Appeal dismissed. 
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S. A. O. No. 112 of 1980, D/- 9-3-1982." 


Delhi Rent Control Act (59 of 1958), 
S. 14 (1), Proviso cl. (a) — Proviso re- 
quires payment only for months for 
which demand is made — Rent falling 
due subsequent to period stipulated in 
notice, is not withm contemplation of 
cl. (a) of proviso. 


The meaning of the clause (a) of pro- 
viso to S. 14 (1) is that the landlord can- 
not claim amount more than permitted 
by law ie. if the amount of claim is bar- 
red by limitation, it cannot be claimed 
in the notice of demand and give causa 
of action to the landlord to file a peti- 
tion for eviction on the ground of non- 
payment of rent or non-tendering of the 
Sum legally recoverable and demanded in 
the notice of demand. The cause of ac- 
tion is not that the tenant has not tend- 
ered or paid arrears of rent which have 
become due subsequent to the notice of 
demand. The cause of action is that the 
tenant has neither paid nor tendered the 
legally recoverable arrears of rent de- 
manded in the notice.. The only rider is 
that the sum demanded should be legal~ 
ly recoverable ie. if notice of demand is 
given in December for rents due for the 
months of October and November which 
have become legally recoverable, the 
tender has to be made within 2 months, 
The amount has to be claimed in the 
hotice of demand and not_any arrears of 
rent which become due after the notice 
of demand i.e. the whole of arrears of 
rent legally recoverable as referred ta 
in the notice of demend and not rents 
which may become due after the notice 
of demand. (Para 25) 


Where two months’ rent was asked for 


in the notice of demand as arrears of 


landlord accepted rent 


“From order of V. S. Aggarwal, Rent 
Control Tribunal, Delhi, D/- 28-3-1980, 


CZ/DZ/B374/82/SNV 


rent and the 


` 
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tendered piecemeal, ie., for one month, 
the rent for the other month tendered 
similarly, i.e. piecemeal, within two 
months could not be refused by the 
landlord on the ground that rent for 
period subsequent to months for which 
it was demanded had also accrued due 
at the time of second payment. (Para 27) 
Cases Referred : Chronological Paras 


ATR 1981 Delhi 354: 19 Delhi LT 1 19 

1975 Rajdhani LR 

335 9, 12 

N. H. Hingorani with Ghanshyam Va- 

shisht, for Appellant; J. D. Jain with 
R. N. Nath, for Respondent. 


' JUDGMENT :— This second appeal has 
been filed by tenant, S. Kuldip Singh 
Johar, against an order of ejectment un- 
der Clause (a) of the Proviso to sub-sec~ 
tion (1) of S. 14 of the Delhi Rent Con- 
trol Act, 1958 (hereinafter. referred to as 
“the Act”) passed by the Ist Addl. Rent 
Controller, Delhi, vide judgment dated 
9th May, 1977 as affirmed by the judg- 
ment of the Rent Control Tribunal dated 
28th Mar.. 1980. 


2. The landlord gave a notice of de- 
mand dated 16th July, 1973 which was 
received by the appellant on 28rd July, 
1973, claiming arrears of rent with ef- 
fect from 15th May, 1973 till 14th July, 
1973 at the rate of Rs. 175/- per month. 
According to the notice of demand, the 


. month of tenancy begins on the’ 15th of 


each English Calendar month ending on 
the 14th of the next following month. 
The notice of demand required of ‘the 
appellant to pay arrears 
months of the receipt thereof. 

3. On 4th October, 1973, the eviction 
petition, out of which this appeal has 
arisen, was filed. In the eviction peti- 
tion, in paragraph 18 (a) (1) thereof, it 


‚was averred : 


“That the respondent is in arrears of 
rent with effect from 15-5-1973 and the 
respondent has neither paid nor tender- 


- ed the whole of the arrears of the rent 


legally’ recoverable from him within twa 
months of the date on which a notice of 


- demand for the arrears of rent has been 


served on him as required by law.” 

4. I am not referring to the other 
pleadings of this paragraph because order 
of ejectment has been passed only on the 
aforesaid ground. 


5. In the written-statement, if was 


‘inter alia stated that the landlord had 


been harassing the tenant in respect of 
supply of water. He shuts off the booster 
pump specially in Summer, He tres- 
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passed into the premises. He cut off the 
pipe connecting the reservoir on 30-10- 
1973 and an application under S. 45 of 
the Act was moved by the tenant in the 
court of Sh. Mohd. Shamim, Addl. Rent 
Controller, for restoration of water con« 
nection. : In spite of the order of the 
learned Addl. Rent Controller, the land- 
lord did not restore it. l r 


6. In_reply tò paragraph 18 (a) (1) o 
the petition, the tenant pleaded as under 
vide para 10 of the written-statement : 

“In reply to para 18 (a), it is submit- - 
ted that o 

(i) Rent for the period 15-6-1973 to 
14-7-1973 was paid by cheque No. SDA 
4 issued on the 
United Bank of India, Safdarjang Branch 
for Rs. 175/-, which the petitioner wils 
fully did not get it encashed for ulterior 
reasons. He has now got encashed an- 
other cheque in lieu thereof viz, No. SDA 
009283, dated 11-12-1973 for Rs. 525/-. 

(ii) Rent for the period from 15-7-1973 
to 14-8-1973 was paid by cheque No. SDA . 
002836, dated 15-9-1973, issued on the 
United Bank of India, Safdarjang Branch 
for Rs. 175/-. The petitioner has got this 
cheque cashed, but he has not given 3 
receipt thereof. He is entitled to appro- 
priate Rs, 100/- as rent for this period. 

(iii) Rent for the period 15-8-1973 te 
14-9-1973 has been paid by cheque No, 
SDA 002837, dated 14-10-1973, issued’ on 
the United Bank of India, Safdarjang 
Branch for Rs. 171/- (after deducting 
Rs. 4/- for repairs of electric switches) 
which the petitioner did not get it en- . 
cashed, but he has got encashed the 
other cheque in lieu thereof, as mention- 


ed in item (i) above. 


(iv) Rent for the period 15-9-1973 to 
14-10-1973 was remitted by money order 
(which is more than the 
standard rent) on ‘19-11-1973, which he 
refused to receive. He got this amount 
by cheque mentioned in item (i) above, ~ 
He has received Rs. 175/- vide cheque 
No. SDA 009284, dated 11-12-1973.” 


7. The landlord was directed to file 
replication. In reply to paragraph 10 of 
the written-statement, the landlord 
stated in the replication as under : 

“Para 10 of the written statement as 
stated is not admitted. Whatever arrears 


of rent the respondent has paid to the 


petitioner they were made by cheques 
but after the expiry of the period of 
notice of demand. The petitioner has re- 
ceived the same without prejudice to his 
rights, 
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The respondent is still in arrears ol 
rent w.ef. 15th Oct. 1973 and an orde: 
under S. 15-A of the Act directing the 
respondent to deposit all arrears of ren! 
and future rent month by month at thé 
rate of Rs. 175/- per month at which i 
was last paid be made. 


The reply which the respondent sent 
to the petitioner falsely and illegally de- 
nied the just claim of the petitioner.” 

8 On 29-5-1974, the learned Addl 
Rent Controller passed order under Sec 
tion 15 (1) of the Act directing the ap- 
pellant to deposit arrears of rent duž 
with effect from 15-4-1974 up-to-data 
within one month of the date of tha 
order. 4 
9. The learned Addl. Rent Controller 
vide his order dated 9-5-1977 found thay 
the appellant had not complied with tha 
order under S. 15 (1) of the Act anc, 
therefore, the appellant could not taka 
benefit of S. 14 (2) of the Act. However, 
on the question whether the tenant- 
appellant had complied with clause (z) 
of the proviso to sub-sec. :(1) of S. 15 
of the Act, the learned Addl. Rent Com- 
troller took the view in paragraph 4 œ 
the judgment dated 9-5-1977 as under: 
_ “By notice Ex. A. W. 2/2 the respon- 
dent was called upon to pay arrears œQ 
rent w.e.f. 15-5-1973 up-to-date within 
a period of 2 months. Notice is dated 
16-7-1973 and it appears to have been 
served on the respondent on or befor? 
23-7-1973, in view of the reply of tha 
respondent A. W. 2/3. It is very muca 
apparent that the respondent has nc 
complied with this notice when he sem 
first cheque for a sum of Rs. 175/- on 
_17-8-1973 rent for the month from 15-7- 
1973 to 14-8-1973 had also accrued and 
Similarly subsequent cheque was also far 
a sum of Rs. 175/- to escape an order 
of eviction on the ground of non-pay 
ment of rent, it was necessary that th? 
respondent should have sent rent in re- 
spect of not only the rent which was de- 
manded but also rent which could havs 
accrued within a period of 2 months u3 
to date of the payment (See S. L. Kapur 
"vv. Dr. Mrs. P. D. Lal, 1975 Ren CR 394) 
(Delhi). Consequently, the ground ci 
non-payment of rent existed when the 
petition was filed.” 


10. The learned Addl. Rent Contro} 
ler accordingly passed order of eject 
ment. 


11. The tenant dissatisfied with the deci- 
Sion of the learned Addl. Rent Controller, 
went up in appeal before the Tribunal 
The Tribunal dealt with this aspect cf 
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the matter in paragraphs 14 and 15 of 
its judgment dated 28th Mar. 1980. It 
will be noticed that the learned Addi, 
Rent Controller as well as the learned 
Tribunal passed the order on the basis 
of averments contained in paragraph 10 
(i) of the written statement. In this para- 
graph, the tenant had specifically avėr- 
red that rent for the period 15-6-1973 to 
14-7-1973 was paid by cheque dated 17-8- 
1973 for Rs. 175/- which the landlord 
wilfully did not get encashed for ulterior 
reasons, Therefore, it boils down to this 


‘ that both, the learned Addi. Rent Con- 


troller and the Tribunal, proceeded on 
the assumption that tender was made for 
the rent for the period 15-6-1973 to 14-7- 
1973. They, however, took the view that 
this tender was not valid. 


12. I would, therefore, -proceed to 
examine whether this tender was valid 
or not. To recapitulate, it will be noticed 
that in the ejectment application no gri- 
evance was made by the landlord about 
payment or non-payment of rent for the 
period 15-5-1973 to 14-68-1973 which; inter 
alia, was demanded in the notice of de- 
mand dated 16-7-1973. Both the courts 
below have proceeded on the assumption 
that this tender was made but was im- 
valid. According to the courts below, this 
tender was bad because at the stage 
when this tender was made, arrears of 
rent also fell due with effect from 15-7- 
1973 to 14-8-1973 and because the rent 
due for the period 15-7-1973 to 14-8- 
1973 was not tendered, the tender made 
by means of fhe aforesaid cheque for 
the period 15-6-1973 to 14-7-1973 was 
also bad and the landlord was entitled 
not to accept it or encash the aforesaid 
cheque dated 17-8-1973. In support of 
this view, both the courts below have 
relied upon certain observations of S.C. 
Misra, J. (as his Lordship then was) in 
the case of S. L. Kapur v. Dr. Mrs. P. D. - 
Lal, 1975 Ren CR 394, wherein the learn- 
ed Judge made the following observation 
in paragraph 11 of the judgment at page 
399 of the report : 


“Considered from another point of 
view, the notice of demand required the 
amount to be paid within two months 
and the tenant was legally bound to pay 
the arrears of rent due till then includ- 
ing the previous pericd as well as for 
the notice period and subsequently till 
the date of deposit...... d 


It will be noticed from the facts of the 
case before Misra, J. that the notice of 
demand, as contemplated by clause (a) 
of the proviso to sub-see. (1) of S. 14 of 
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the Act was dated 24th April, 1969 and 
was served on the tenant in that case on 
8th May, 1969. The notice claimed ar- 
rears of rent for a period of 3 months. 
The rent-note required the payment of 
rent at the commencement of tenancy 
month. The month of tenancy commenced 
from lith day of Calendar month and 
expired on the 10th of the next follow- 
ing month. The deposit was made by the 


tenant in the court of the Addl. Rent 
Controller on 1łith June, 1969, for the 
period 1lith Jan. to 10th May. It was 


also a case of second default where the ` 


tenant had already taken benefit of Sec- 
tion 15 (1) óf the Act and all that the 
landlord had to show was that the ten- 
ant had committed default in payment 
of rent for three consecutive months as 
provided in the proviso to S. 14 (2) of 
the Act. The observations of Misra, J. in 
considering ‘the case from another point 
of view on the facts of that case thus 
appear to be obiter. 

13. The question as to the meaning of 
the aforesaid clause (a) of the proviso to 
sub-sec. (1) of S. 14 of the Act came up 
directly for consideration before Sultan 
Singh, J. in the case reported as Daulat 
Ram v. Som Nath, (1981) 19 Delhi LT 1: 
(ATR 1981 Delhi 354), wherein Sultan 
Singh, J. took the view that if the rent 
was not legally recoverable on the date 
of notice of demand, the tenant would 
not be liable to pay or tender such 
amount. 


14. The view taken by Sultan Singh, J.- 


is in direct conflict with the aforesaid 
observations of Misra, J. 

15. Clause (a) of proviso to sub-sec- 
tion (1) of S. 14 of the Act reads as un= 
der : 

“Provided that the Controller may, on 

an application made to him in the pre- 
scribed manner, make an order for the 
recovery of possession of the premises 
on one or more of the following grounds 
only, namely : (a) that the tenant has 
neither paid nor tendered the whole of 
the arrears of the rent legally recover- 
able from him within two months of the 
date on which a notice of demand for 
the arrears of rent has been served on 
him’ by the landlord in the manner pro- 
vided in S. 106 of the Transfer of Pro- 
perty Act, 1882.” 
This clause has legislative history behind 
it which I propose. to examine in brief 
and to the extent it is relevant for this 
case. 

16. Similar provision existed in the 
Delhi and Ajmer-Merwara Rent Con- 
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(hereinafter referred to 
as “the 1947 Act’) as also in the Delhi 
and Ajmer Rent Control Act, 1952 
(hereinafter referred to as “the 1952 
Act”). The relevant provision in the 1947 
Act was proviso to clause (a) of sub-sec- 
tion (1) of S. 9 of the said Act which 
reads as under : 

| “9. (1) Notwithstanding anything con= 
tained in any contract, no court shall 
pass any decree in favour of a landlord, 
or make any order in favour of a land- 
lord whether in execution of a decree or 
otherwise, evicting any tenant, whether ` 
or not the period of the tenancy has 
terminated, unless it is satisfied either — 

(a) that the tenant has neither paid- 
nor tendered the whole of any arrears of 
rent due, within one month of the ser- 
vice on him in the manner provided in 
S. 106 of the Transfer of Property Act, 
oe of a notice of demand by the land= 
ord : 

Provided that no eviction shall be 
ordered under this clause if the tenant 
pays in court on the first day of hearing 
such arrears of rent together with, the 
costs of the suit.....:...” \ 


It will be noticed that under the provi- 
sion of the 1947, Act, it was the duty of 
the tenant to pay arrears of rent due 
within one month of notice of demand 
and if the tenant failed to pay, he had 
to deposit the arrears of rent together 
with costs of the suit. on the first day 
of hearing in court to avoid eviction. 


17. The aforesaid provision remained 


in force till the 1952 Act came into op- 


eration. The aforesaid provision in thé 
1947 Act had created lot of difficulties 
for the tenants. The first difficulty was 
that what the clause contemplated was 
that the tenant was supposed to pay or 
tender the whole of arrears of rent due 
(whether recoverable legally or not). An- 
other trouble which gave rise to lot of 
litigation was that the tenants had to 
compute not: only the arrears of rent 
but had also to compute costs of the suit 
and if the tenants made default in cal- 
culating either of them, they were liable 
to ejectment. Still another drawback 
was that it was not known what was the 
first day of hearing. Was it the date when 
the tenant appeared in court in pursu- 
ance of summons or was it the date 
when he was to file written statement 
or when issues were settled. . 

18. However, the Legislature replaced 
the 1947 Act by the 1952 Act and the 
provisions as contained in S. 9 (1) (aY of 
the 1947 Act also underwent a change. | 
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The provisions of S.9 (1) (a) of the 1947 
Act were replaced by proviso (a) to sub- 
sec. (1) of S. 13 of the 1952 Act. Proviso 
(a) along with sub-sec. (1) of S. 13 of 
the Act of 1952 reads as under : 

“13. (1) Notwithstanding anything to 
the contrary contained in any other law 
or any contract, no decree or order for 
the recovery of possession of any pre- 
mises shall be passed by any court in 
favour of the landlord against any ten- 
ant (including a tenant whose tenancy is 
terminated) : 

Provided that nothing in this sub~sec- 
tion shall apply to any suit or other pro- 
ceeding for such recovery of possession 
if the court is satisfied — 


(a) that the tenant has neither paid 
nor tendered the whole of the arrears of 
rent due within one month of the date 
on which a notice of demand for the ar- 
rears of rent has been served on him by 
the landlord in the manner provided in 
S. 106 of the Transfer of Property Act, 
1882 (IV of 1882)”. 


The only change made in the 1952 Acf, 
to remove the difficulty of the tenant, 
was that sub-sec. (2) of S. 13 provided 
that the court could grant further time 
if the tenant did not deposit arrears of 
rent then due together with costs of the 
Suit on the first day of hearing. So, the 
only difficulty which the 1952 Act re- 
moved was that it gave power to the 
court to extend time for deposit by the 
tenant in court, 


19. To safeguard the interests of the 
landlord in dealing with the recalcitrant 
fenants, the 1952 Act introduced a pro- 
vision in S. 13 (5) of the Act which con- 
templated that if the tenant contested 
the claim for ejectment, 
could apply to the court to call upon the 
tenant not only to deposit arrears of rent 
but also future rents month by month, 
but in making that order the court had 
the discretion to pass such an order. If 
the court exercised discretion to pass 
such an order and the tenant failed ta 
comply with that order, the court was 
bound to strike off the defence of the 
fenant. In that regard, the court had no 
discretion. 


20. Again, if the tenant took the bene- 
fit of deposit in court to avoid ejectment, 
he could enjoy that benefit every time 
a notice of demand was served on him 
even if he failed to pay or tender. He 
could avail of the benefit of deposit in 
court, on the first day of hearing even if 
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he had not paid or tendered in spite of 
notice of demand and thereby defeat ap- 
plication for ejectment on the ground of 
non-payment of rent every time. 


21. But all other problems of the ten- 
ant still persisted. 


22. It was in this situation that in 
1958, when the present Act was passed, 
the Legislature thought it fit to remove 
the difficulties of the tenant and _ the 
landlord seen in the light of the working 
of the 1947 Ac: and the 1952 Act. This 
was done by introducing a provision like 
clause (a) of the proviso to sub-sec. (1) 
of S. 14 of the Act as well as provisions 
like Ss. 14 (2) and 15 of the Act. 


23. To obviate the problems of the 
landlord where a recalcitrant tenant, 
whether he contests or does not contest 
claim for ejectment and yet fails to pay 
within the time stipulated in spite of 
notice of demand having been served on 
him, the Act made a substantive provi- 
sion of S. 15. But where the tenant made 
a default in the payment of rent after 
service of notice of demand, but compli- 
ed with the provisions of S. 15, the Leg- 
islature gave him another lease of life 
by permitting him to deposit arrears of 
rent as required by S. 15 (1) of the Act 
and here it made a departure from the 
1947 Act as well as the 1952 Act inas- 
much as it was for the court to deter- 
mine the arrears of rent which the ten- 
ant was required to deposit. Nothing was 
left in doubt as to the arrears of rent. 
It will also be noticed that by order un- 
der S. 15 (1) of the Act, the court deter- 
mines prima facie the arrears of rent 
till the passing of the final order, 

24, The other change brought about 
was that unlike the 1952 Act if the 
tenant made a default in depositing 
tent in pursuance of order under 
Section 15 (1) of the Act, either 
in respect of arrears or future rents, it 
was the discretion “of the court to strike 
off the defence of the tenant as against 
the mandatory provision contained in 
sub-sec. (5) of S. 13 of the 1952 Act by 
virtue of which the court was bound to 
strike off the defence oz the tenant. Even 
as to proviso to clause (a) of sub-sec.: (1) 
of S. 9 of the 1947 Acr and proviso (a) 
to sub-sec. (1) of S. 13 of the Act of 
1952, the 1958 Act made a change in that 
it made an explicit provision. Clause (a) 
Of proviso to S.14 (1) of the Act,as ex- 
tracted in the earlier part of this judg- 
ment, may be contrasted with proviso (a) 
to sub-sec. (1) of S, 13 of the 1952 Ach 
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25. It will be noticed that the period 
within- which the amount claimed in the 
notice must be paid or tendered has been 
increased from one month to two months. 
The second change is that “instead of 
arrears of rent due” being claimable in 
the notice of demand, it is made explicit 
that the “tenant has neither paid nor ten- 
dered the whole of the arrears of the 
rent legally recoverable from him”. The 
meaning of the clause as contained in 


the 1958 Act is that the landlord cannot. 


claim amount more than permitted by 
law ie. if the amount of claim is bar- 
red by Jimication, it cannot be claimed in 
the notice of demand and give cause of 
action to the landlord to file a petition 
on the ground of non-payment of rent or 
non-tendering of the sum legally recov- 
erable and demanded in the notice of de- 
mand. The cause of action is not that 
the tenant has not tendered or paid ar- 
rears of rent which have become due 
subsequent to the notice of demand. The 
cause of action is that the tenant has 
neither paid nor tendered the legally re- 
ecoverable arrears of rent demanded in 
the notice. The only rider is that the sum 
demanded should be legally recoverable 
ie. if notice of demand is given in Dec- 
ember for rents due for the months of 
October and November which have be- 
come legally recoverable, the tender has 
to be made within two months, The 
‘lamount has to be as claimed in the 
notice of demand and not any arrears of 
rent which become due after the notice 
of demand ie. the whole of arrears of 
rent legally recoverable as referred to in 
the notice of demand and not rents which 
may become due after the notice of de- 
mand. 

26. I am in respectful agreement with 
the view of Sultan Singh J. in the 
aforesaid case. . 


27. The position, therefore, boils down 
to this that as per the ejectment appli- 
cation rent due for the month of “May, 
1973 was not claimed to be in arrears or 
not having been paid within the time al~ 
lowed by the notice. What was claimed 
to be arrears was the rent for the 
period with effect from 15-6-1973 to 
14-7-1973. Both the courts below have 
accepted, as stated earlier, that the ten- 
der was made by cheque dated 17-8-1973 
before the expiry of the period of notice. 
This cheque related to arrears of rent for 
the period 15-6-1973 to 14-7-1973. Thus, 
there is no infirmity in the tendér made 
by the tenant. It would have been a dii- 
ferent matter if, as in the present case, 
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the arrears of rent claimed were for two 
months and the landlord declined to ac- 
cept the tender of rent piecemeal. But 
here, we find that no grievance was made 
about the tender of rent for the period 
15-5-1973 to 14-6-1973 ie. the landlord 
accepted piecemeal tender and when the 
tender was again made for the rest of 
the period there was no legitimate 
ground to refuse it. 

28. It is submitted by Mr. Jain that 


‘the cheque dated 17-8-1973 was not re- 


ceived by the landlord. I am afraid this 
Submission cannot be entertained in 
second appeal. Both the courts below 
have proceeded on the assumption that 
there was tender of the cheque dated 
17-8-1973 within the period of notice. 

29. It appears that the tenant-appel- 
lant failed to comply with the order un- 
der S. 15-(1) of the Act, yet this is not 
a handicap for him since in the present 
case he has established that he had paid 
and/or tendered the rent as demanded in 
the notice of demand within the time 
permitted by'the aforesaid provision and, 
therefore, theré was no cause of action 
available to the tenant on that ground. 

30. The result is that this appeal suc- 
ceeds. The impugned orders of the learn- 
ed Addl. Controller and the learned Rent 
Control Tribunal are set aside and the 
€jectment application of the landlord is 
dismissed. 

31. Parties are left to bear their own 
costs, 

Appeal allowed, 
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Abdul Wahid (deceased by L. R) and 
others, Plaintiffs v. Union of India and 
others, Defendants. 

Suit No. 603 of 1967, D/- 14-12-1981. 

(A) Resettlement of Displaced Persons 
{Land Acquisition) Act (60 of 1948), S. 4 — 
Service of notice on owner is pre-condi- 
tion of acquisition of land — Custodian 
of Evacuee Property is not statutory 
agent of evacuee — Even assuming that 
he is statutory agent he has no authority 
to accept service of notice. AIR 1951 Mad 
930, Dissented from. (Administration of 
Evacuee Property Act (1950), S. 7). 

Section 4 contemplates service of notice 
on the owner or occupier affected by 
notice of acquisition. S. 3 provides for 
notice of acquisition of land. S. 4 says 
that after the publication of the notifica- 
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tion under S. 3 the competent althority 
shal] cause to be serveq by registered post 
on the owner of land a notice stating the 
particulars specified in sub-s. (1) of 5S. 3, 
namely, the area and the boundaries of 
the land proposed to be acquired. Jf the 
owner is not in occupation of the land, 
then notice is also to be served on the 
occupier. Where the person to be served 
is not readily traceable or the ownership 
of the land is in dispute, the notice was 
required tọ be published in the Official 
Gazette, because service by registered 
post on the owner or occupier was not 
possible. The section does not contemplate 
service of the notice on the agent. The 
notice has to be served on the owner. “If 
he is not readily traceable” the notice 
may be published in the Official Gazette. 
The statutory power to take possession of 
the land of the subject for a public pur- 
pose is subject to these conditions. These 
must be strictly complied with before 
the land can be compulsorily acquired. 
The service of notice on the owner is a 
pre-condition of acquisition of lend. If 
there is no service of notice on the owner 
as required by S. 4, the entire acquisition 
proceedings are illegal. This is the in- 
evitable conclusion. (Paras 9, 11) 


The contention that the Custodian of 
Evacuee Property is the statutory agent 
of the evacuee cannot be accepted. The 
term “statutory agent” is a misnomer. 
Like the term “statutory tenant”, it is “a 
jurisprudentia] curiosity.” It has been 
coined by the judges. The Administration 
of Evacuee Property Act nowhere uses 
it. That Act provides for custodial pre- 
servation of the property of the evacuee. 
The Custodian has the care, control and 
management of the evacuee property. 
Nothing more. He is the custodian and 
not a statutory agent. The expression 


“statutory agent” is not only unhappy 
but also inaccurate, AIR 1951 Mad 930. 
Dissented from. (Paras 12, 13) 


Suppose the Custodian is a statutory 
agent, Now the Custodian is g creature of 
the statute. He enjoys only such powers 
as. the statute confers on him. Before € 
notice under S. 4 can be served on him. 
it must be shown that he is empowerec 
to accept service of notice as an agent. 
The statute must clothe him with the 
power to accept notice as an agent of the 
owner in case of compulsory acquisition 
of land. The Administration of Evacuee 
Property Act nowhere gives that power 
to the Custodian. Even if it be assumed 
that the Custodian was a “statutory 
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agent” he had no power to accept ser- 
vice of notice under S. 4. The service of 
notice by the Government on the Cus- 
fodian must therefore be held to be illegal. 


(Para 14) 
(B) Evidence Act (1 of 1872), S. 115 — 
Estoppel — Principles — Promissory 


estoppel — Illustrative cases. 


The basic principle is that a person 
who makes an unambiguous representa- 
tion by words, or conduct, of an existing 
fact, and causes another party to act to 
his detriment in reliance on the repre- 
sentation will not be permitted subse- 
quently to act inconsistently with that 
representation. The representor could not 
subsequently allege in dealing with the 
representee that the facts were differ- 
ent from those represented. The defend- 
ant-Government represented: that the 
value of the suit property of which pos- 
session was claimed by the plaintiffs 
was Rs. 20 lacs. The plaintiffs paid Court- 
fee accordingly. They altered their posi- 
tion in reliance on it. Now the representor 
cannot be allowed to act inconsistently 
with the representation because by so 
doing the representee will be prejudiced, 
In a way it was a representation of pro- 
mise. So the doctrine of promissory estop- 
pel wil} apply. The Government now 
cannot contend that they are not bound 
by this yaluation or that the plaintiffs are 
not entitled to this value of their property, 

(Para 22) 


(C) Civil P. C. (5 of 1908), O. 7, R. 7 — 
Alternative relief — Illegal acquisition of 
plaintiffs’ jand by Government in 1957 — 
Suit for possession oy in the alternative 
for value of land filed in 1966 — Held, 
decree for possession was not feasible 
and plaintiffs were entitled to value of 
land as in 1966 — Contention of Govern- 
ment that 1957 value was proper measure 
of damages cannot be accepted. AIR 1962 
Andh Pra 192, AIR 1930 Mad 748 and 
AIR 1921 Lah 357 (2), Disting. 

; (Paras 23, 24, 25) 


Cases Referred: Chronological Paras 
AIR 1970 Delhi 82 8 
AIR 1964 Andh Pra 126 - 8 
ATR 1962 Andh Pra 192 26 
ATR 1953 SC 298 12 
ATR 1951 Mad 930 12 


1947 KB 130:175 LT 332:62 TLR 557, 
Central London Property Trust Ltd. v. 


High Trees House Ltd. . 22 
1942 AC 206: (1941) 3 All ER 338: 166 
LT 1, Liversidge v, Anderson 2T 
AIR 1930 Mad 748 26 


~ years in the Court of first instance. 
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AIR 1921 Lah 357 (2) 26 
. 1920 AC 508: 122 LT 691:3¢ TLR 600, 
Attorney Genera] v, De Keyser’s Royal 


Hotel 18 
(1401) YB 2 Hen 4 fo 18, P] 6, Beaulieu v. 
Finglam 27 


_ Ravinder Sethi and Deepak Gupta, for 
Plaintiffs; B. N. Lokur with C, L, Chau- 
dhary, for Defendants. 


JUDGMENT :— This case is a good 
example of law’s delays. We have taken 
15 years to decide this'suit So many 
How 
many more years it wil] take in the ap- 
pellate courts no one knows. 

2. Abdul Wahid, Mohd. Umar and 
Mohd. Sadiq sons of Mohd. Hassan are 
admittedly owners of extensive lands 
comprised in Khasra Nos. 536/182, 538/ 
189, 185, 138, 177, 176, 180, 183, 184, 
187, 181, 631/535/182, 186, 179, 178 and 
537/189 admeasuring 39 bighas 4 biswas 
(= 39, 514 sq. yds. or thereabout) situated 
in village Rajpur Chawni, Tehsil and 
District Delhi. The area where the lands 
were situated is called Gur Ki Mandi. 
The owners were in possession of 
land. 


2A. In the wake of partition the Par- 
liament passed an Actin 1948 called, The 
Resettlement of Displaced Persons (Land 
Acquisition) Act, 1948 (Act No. LX of 
1948) (the Act). The object of this legis- 
lation was "to provide for speedy acqui- 
sition of land for the resettlement of dis- 
placed persons”, as the preamble stated. 
The Government was empowered to ac- 


quire land for providing homes to those 
who had been rendered homeless. 1947 
was the year of the Great Divide. India 


was split in two dominions - Dominion of 
India and Dominion of Pakistan, 
There was a great migration of popula- 
tion — the greatest in history. Millions 
moved into India. They were zl] child- 
ren of the midnight. The midnight of 
August 15, 1947. At the stroke of the 
midnight hour India -awoke to freedom, 
as Nehry said. Freedom at midnight. But 
the transfer of population brought untold 
suffering. Gandhi had given the clarion 
call of freedom. Now he said: ‘We will 
wipe every tear from every eye” Mil- 
lions had left their hearths ang homes 
behind. They had been uprooted from 
the land of their birth. They all had to 
be resettled. New abodes had to the 
` found. This was a great and sudden 
emergency. -Everything had to be done 
on a war footing‘to give relief. So the 
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Parliament passeq the Act for the 


“speedy acquisition of land.” 

3. Thiş was the historical setting. Now 
these are the relevant provisions of the 
Act. Section 3 says whenever it ap- 
pears to the State Government that it is 
necessary or expedient to acquire speedi- 
ly any land for the resettlement of dis- 
placed persons, a notification shall be 
published in the Officia] Gazette, stating 
the area and the boundaries ofthe land 
proposed to be acquired. After the publi- 
cation of the notification under Sec. 3, 
the competent authority under the Act 
was required to serve by registered post 
on the owner of the land a notice of ac- 
quisition under S.4 of the Act. When a 
notice of acquisition was served the land 
vested absolutely in the State Govern- 
ment free from all encumbrances. After 
the land had become so vested, the com- 
petent authority was entitled to take 
possession thereof. (Section 5). Under 
Section 6 any person interested in the 
land which had become vested in the 
State Government” under Section 5 was 
entitled, within one month from the vest- 


ing thereof, to file his objections to the 
acquisition before the competent auth- 
ority and such authority was 
empowered to dismiss the ob- 
jections or to release the land. If the 


land was released from acquisition it re- 
vested in the owner. If the land was ac- 
quired the Act provided for payment of 
compensation. The method of determin- 
ing compensation was laid down in S. 7. 


4. In the purported exercise of the 
statutory powers conferred on the Gov- 
ernment by the Act the Delhi Adminis- 
tration took possession of the owners’ 
land and built quarters on it for the re- 
settlement of displaced persons, 


5 On 16th March, 1966, the plaintiffs 
Abdul Wahid, Mohd. Umar and Mohd. 
Sadiq brought a suit for possession and 
mesne profits against the Union of India. 
The Union of India contested the suit. 
The pleas of contest are reflecteg in the 
ae issues framed on 11th May, 

970: 

1. Whether the suit is barred by time? 

2. Whether this Court. has no jurisdic- 
tion to try the present suit because of 
Evacuee Property Act (Act XXXI of 1950) 
and Displaced Persons (Compensation 
and Rehabilitation) Act, 1954? 

3. Whether the plaintiffs can challenge 
the validity of Resettlement of Displaced 
Persons (Land. Acquisition) Act, 1948, be- 
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cause the same ig contained in Sch2- 
dule IX to the Constitution of India? 

' 4. In case issue No. 3 is decided in 
favour of the plaintiffs then whether the 
Resettlement of Displaced Persons (Land 
Acquisition) Act, 1948 is ultra vires cn 
the grounds mentioned in sub-paras t2) 
‘and (d) of para 9 of the plaint? 

5. Whether the property in dispute is 
` evacuee property in spite of the order 
passed by Mr. V. S. Jaitley, Authorised 
Deputy Custodian on 4th November, 1953 
and Mr. S. S. Govil, Assistant Custodien, 
on the 30th March, 1968? 


6. Whether a valid notice has been 
served on the plaintiff in accordance with 
law under Section 4 of Displaced Pe- 
sons (Lang Acquisition) Act, 1948? 

7. Whether defendant No. 1 is liable to 
render accounts of the mesne profits of 
the land in suit? If so, fop what period 
and to what amount? 

8. Relief. 

6. Though aS many as g issues were 
framed the questions for decision are only 
two. One is about the service of avaEd 
notice on the owners under Section 4 
of the Act. This is the central question 
in the case. It is put in issue No. 6. Tne 
other question is about the remedy. Tue 


_ plaint was amended in 1981. 
In the amended plaint tne 
plaintiffs in addition to a de- 
cree for ‘possession have claimed in the 


alternative a decree for Rs. 20,00 ,000/- 
on account of the value of the property, 
if the court found that for any reason it 
was not feasible to order delivery of pcs- 
session of the land to the plaintiffs. In 
other words, the question is what reliaf 
should be given to the plaintiffs ig thay 
succeed in the suit? Are they entitl=d 
to possession? Or a decree for Ru- 
pees 20,00,000/-, as claimed in the alter- 
native. Mr. Lokur on behalf of Union 
of India agreed that these are the orly 
two questions which required decision, 


. He dig not press issues Nos. 1to 5. He 
confined his arguments only to issue 
No. 6. The plaintiffs did not press 


issues Nos. 3 and 4. The result is that 
the only two questions survive for C3- 
cision. 

T. Section 4 of the Act requires the 
competent authority to serve notice of 
acquisition on the owner of the land. 
Section 4 says: 

“Service on owner or occupier affected 
` by notice of acquisition." As soon as 
‘may be after the publication of the ncti- 
‘fication undey Section 3 the competent 
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authority shall cause io be served by 
registered post on the owner of the lard 
and also on the occupier in cases where 
the owner is not in occupation of the 
land or, where the person to be served is 
not readily traceable or the ownership of 
the land is in dispute, shal] publish in 
the Official] Gazette, a notice stating the 
particulars specified in sub-section (1) of 
Section 3.” 


8. Admittedly no notice was served 
on the owner. The Government’s case 
is that the plaintiffs were evacuees and 
therefore Notice under Section 4 was 
served on the Custodian of Evacuee Pro- 
perty. Mr. Lokur argued that the Cus- 
lodian is the statutory agent of the eva- 
cuee and service of notice onthe custo- 
dian is service of notice on the owners. 
He referred me to Mohd. Ali Hasan Khan 
v. Bhagirathlal, AIR 1964 Andh Pra 126 
and Harbans Singh v. Custodian of Eva- 
cuee Property, AIR 1970 Delhi 82. It is 
the validity of this argument that I 
have to examine, 


9. It is a startling proposition. I can- 
not accept it Section 4 contemplates 
service of notice on the owner or occu- 
pier affected by notice of acquisition. 
Section 3 provides for notice of acqui- 
Section 4 says that after 
the publication of the notification under 
Section 3, the competent authority shall 
cause to be served by registered post on 
the owner of land a notice stating the 
particulars specified in sub-section (1) of 
Section 3, namely, the area and the 
boundaries of the land proposed to be 
acquired. If the owner is not in occu- 
pation of the land, then notice is also to 
be serveq on the occupier. Where the 
person to be served isnot readily tracea- 
ble or the ownership of the land is in 
dispute, the notice was required to be 
published. in the Official Gazette, because 
service by registered post on the owner 
Or occupier was not possible. The sec-|. 
tion does not contemplate service of the 
notice on the agent. The notice has to 
be served on the owner. “If he is not 
readily traceable” the notice may be 
published in the Official Gazette. The 
statutory power to take possession of the 
land of the subject for a public purpose 
is subject tọ these conditions. These 
must be strictly complied with before 
the land can be compulsorily acquired. 
The service of notice on the owner is a 
pre-condition of acquistion of land. This 
is clear from Sections 5 and 6. Section . 5 
says: 
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"When a notice of acquisition is serv- 
ed or is published under Section 4, the 
land shal] vest absolutely in the State 
Government free from all encumbrances 
on the date the notice is so served or 
published in the Official Gazette.” 


10. Unless the notice of acquisition is 
served on the owner there is no acqui- 
sition of the land under the Act. Posses- 
sion of the land can be taken only 
after the land has become vested in the 
government. If notice is not served on 
the owner in terms of Section 4, the 
land does not vest in the Government 
under Section 5. Nor can the Govern- 
ment take possession. This logically fol- 
lows from these provisions. Section 6 
gives another valuable right to the 
owner. After the vesting of the land in 
the Government under Section 5, the 
owner may within one month from vest- 
ing, file his objections to the acquisition 
before the competent authority. The 
competent authority then makes.an en- 
quiry. It may dismiss the objection or 
release the land. If the land is released 
“it shall. be deemed to revest in 
the person originally entitled thereto and 
any encumbrance, which may have been 
‘extinguished under Section 5, shal] re- 
vive”. Now Section 6 has been frustra- 
ted in this case. The owners were 
prived of their right to file objections, 
because they were not served with notice 
under Section 4 If the Parliament 
authorised the taker of the lang to. ac- 
quire the property of the subject it also 
provided safeguards for the expropriated 
owner, But in this case all safeguards 
were thrown to winds. l 


11. The Act ensureg that no indivi- 
dual was to suffer the condemnation of 
his property for the public use without 
receiving a notice of acquisition. If there 
is no service of notice on the owner as 
required by Section 4, the entire acqui- 
sition proceedings are illegal, This isthe 
inevitable conclusion. 

12. Nor do I agree that the Custodian 
is the statutory agent of the evacuee. 
Rajamannar, C. J. useq this expression 
loosely in M. B. Namazi v. Dy. Custodian 
of Evacuee Property, Madras, AIR 1951 
. [Mad 930. The term “statutory agent” is 
a misnomer. Like the term ‘statutory 
tenant”, it is “a jurisprudential curiosity.” 
It has been coined by the judges. The 
Administration of Evacuee Property Act 
nowhere uses it. That Act provides for 
custodia] preservation of the property of 
the evacuee, It does not provide for con- 
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fiscation of his property. Evacuees ‘title 
as such is never affected. When a per- 
son ceases to be an evacuee he is rein- 
stated in his original position ang his 
property is restored to him, As the 
Supreme Court has said, “The property 
does not suffer from any inherent in- 
firmity but becomes evacuee because of 
the disability attaching to the owner. 
Once that distability ceases, the property 
is rid of that disability and becomes 
liable to be restored to the owner.” 
(Ebrahim Aboobaker v. Tek Chand Dol- 
wani, AIR 1953 SC 298.) 


13. The Custodian has the care, con- 
trol and management of the evacuee 
property. Nothing more. He is the 
custodian and not a statutory agent., The 
expression “statutory agent” is not only 
unhappy but also inaccurate, 


14. Suppose the Custodian is a statu- 
tory agent. Now the Custodian is a 
creature of the statute. He enjoys only 
such powers as the statute confers on 
him. Before a notice under Section 4 
can be served on him, it must be shown 
that he is empowered to accept service 
of notice as an agent. The statute must 
clothe him with the power to 
accept notice as an agent of} 
the owner in case of compulsory. acqui- 
sition of land. The Administration of 
Evacuee Property Act nowhere gives 
that power to the Custodian. Even if it 
be assumed that the Custodian was a 
“statutory agent” he had no power to 
accept service of notice under Section 4. 
The service of notice by the Government 
on the Custodian must therefore be held 
to be illegal, 


15. There is another important point 
in this case. The notice said to have 
been sent by the competent authority is 
Ex. DW7/1 dated 23rd March 1960. It is 
addressed to Azizuddin etc. Itis not a 
notice to the owners, the present plain- 
tiffs. Their names are not given in the 
notice anywhere. A notice which says 
“the said Sh. Azizuddin ete. and all 
other persons interested in the said land” 
are calleq upon to submit their objec- 
tions, if any, fo the acquisition of the 
land within one month of the issue of 
this notice, is no notice in the eye of 
law. It must be addressed to the owners 
by name. “Etcetera” is a word of the 
vaguest description. The words “and all 
other persons interested in the land” 
mean nothing. The owner must be 
named specifically. We must not forget 
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that these are acquisition proceedirgs 
and the Government is taking a subject’s 
property. 

16. When the executive is authorised 
by a statute to take the property of a 
subject for a public purpose this must be 
done in accordance with the statutcry 
provisions. A minutely defineg procedure 
is set out in the Act. Whether that pro- 
cedure is elaborate or abridged it must be 
followed. The Land Acquistion Act of 
1894 provides for anelaborate procedure. 
In the Act of 1948 the procedure was b- 
ridged and curtailed. Because the necessi~ 
ty was urgent. It did not admit of delay. 
The Parliament empowered the executive 
to act with utmost expedition. Full power 
of accomplishing the desired acquisition 
was given by the Act of 1948. But fhe 
Parliament conferred statutory powers 
authorising the Government tc acquire 
land on certain terms. A notice of ac- 
quisition haq to be published under 8 3. 
This of course was done in this case. 
Then the notice of acquisition had to be 
served on the owners and if they were 
not “readily traceable” it had to be ptb- 
lisheg under Section 4. Only on the 
service of notice the land vested in the 
government. On vesting the Govern- 
ment was authorised to take possession 
and not otherwise. The owners had a 
right to file objections. The competent 
authority was bound to make an enquicy, 


It was given the power to dismiss the 
objections or release the owners’ land, 
So the right to seize, take and use the 


property is exercisable on service of the 
notice of acquisition.. The right to teke 
the property of the subject in terms of 
necessity for public good is exercisable 
only on the fulfilment of conditions, 
limitations and restrictions that the statute 
imposes. There is no power to dispense 
with the formalities prescribed by the Act, 
The Act imposes restrictions and limia- 
tions and attaches conditions to the exer- 
cise of the power of acquisiticn. These 
are protective restrictions and are en- 
acted as safeguards against the arbitrery 
exercise of power. Even the dispossessed 
owner is given the right to file objec- 
tions by S. 7 of the Act. 


17. The doctrine of eminent domain, 
no doubt, is an aspect of sovereignty. But 
this power to take property is regulated 
by statute. The Government cannot take 
the powers without fulfilling the condi- 
tions that the statute imposes on the use 
of such powers. In my opinion it isa 
sound inference from the language of 
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colony has sprung where hundreds 
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Ss. 3 to 7 that the notice of acquisition 
on the owner is a Sine qua non of com- 
pulsory acquisition, This lies at the heart 
of acquisition proceedings. 

18. The constitutional principle is 
that when the power of the executive to 
interfere with the property of the sub- 
jects has been placed under parliament- 
ary control, and directly regulated by 
Statute, the executive derives its au- 
thority from the Parliament, ang that in 
exercising such authority the executive 
is bound to observe the restrictions which 
Parliament has imposed in favour of the 
subject. The Parliament makes them for 
the advancement of justice and to pre- 
vent injury and wrong. The Act cannot 
be construed to enable the lang of a 
particular individual to be confiscated 
without serving a notice of acquisition on 
him. Where the matter has been directly 
regulated by a statute as here, the statu- 
tory regulation must be obeyed. (Attorney 
General v. De Keyser’s Royal Hotel, 1920 
AC 508). 


19. Apply these principles here. There 
was no notice to the owners. The seizure 
and appropriation of private property was 
in complete disregard of statutory provi- 
sions. For the course adopted by the Gov- 
ernment there was no statutory sanction, 
The Custodian was not empowered to ac- 
cept notice. Notice itself was seriously 
defective. On these facts to hold that 
there was service of notice on the owners 
is a sheer impossibility. I therefore hold 
that notice under S. 4 was not given and 
the entire acquisition proceedings were 
illegal. 

Relief ang remedy: 


20. The other point is as to the re- 
medy. A decree for possession is not pos- 
sible in this case. The reason is two-fold, 
Firstly, the government has built quart 
ers after spending huge amounts and $ 
an 
thousands of displaced persons have been 
resettled in the wake of partition. It is 
not possible to displace them again. 
Secondly the plaintiffs themselves have 
asked in the alternative for a decree for 
Rs. 20,00,000/-. 1 think a decree for money 
should be passed in this case. 


21. The possession of the land was 
taken by the Government in 1957.. The 
suit was brought in 1966. Mr. Lokur says 
that at best the plaintiffs are entitled to 
the value of the property in 1957 and not 
1966. This question arose in this way. 
The plaintiffs when they filed the suit on 
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16th Mar., 1966 valued the suit for pos- 
session at Rs. 188/- being ten times of 
Rs. 18.80, the annua] land revenue pay- 
able. They paid court-fee on Rs. 188/-. 
The Union of Indig raised objection to 
this valuation. They said that the value 
of the land is Rs. 20,00,000/- and describ- 
ed it as “a very valuable property”. It 
was said in the written statement that 
“the plaintiffs ought to have valued the 
land on its market price on the date of 
filing of the suit. The market price of the 
land on’ the date of the suit is at least 
Rs. 20,00,000/- and the plaintiffs ought to 
have paid court-fee of Rs. 21,864/- on the 
_ plaint.” The plaintiffs accepted this con- 
tention. They valued the suit at Rupees 
20,00,000/-. They paid a court-fee of 
Rs. 21,864/-. The Government now, in 
my judgment, is estopped from contend- 
ing that they are not bound by this 
valuation or that the plaintiffs are not 
entitled to this value of their “valuable” 
property. There was q_ representation by 
the Government. This was regarding the 
value of the property. The plaintiffs acted 
to their detriment. They paid court-fee 
on Rs. 20,00,000/-. If the representee acts 
to his detriment the representor is estop- 
ped from contending to the contrary. 
This is the equitable doctrine of estoppel. 
It must be applied against the Govern- 
ment. J see no escape from this legal 
position, 


22. The basic principle is that a person 
who makes an unambiguous representa- 
tion by words, or conduct, of an existing 
fact, and causes another party to act to 
his detriment in reliance on the repre- 
sentation will not be permitted subse- 
quently to act inconsistently with that 
representation. The representor could not 
subsequently allege in dealing with the 
representee that the facts were different 
from those represented. The Government 
represented that the value of the pro- 
perty of which possession was claimed 
was Rs. 20,00,000/-. The plaintiffs paid 
court-fee accordingly. They altered their 
position in reliance on it. Now the repre- 
sentor cannot be allowed to act inconsist- 
ently with the representation because by 
jso doing the representee wil] be pre- 
judiced. In a way it was a representation 
of promise. So the doctrine of promissory 
estoppel which came into prominence 
with the decision of Denning J. in Cen- 
tral London Property Trust Ltd. v. High 
Trees House Ltd. 1947 KB 130 in 1947 will 
apply. In the end “the court must look 
’JjJat-all the” ‘circumstances in each -case to 
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decide in what way the equity can be 
Satisfied”, (Hanbury and Maudsley-| 
Modern Equity (1981) llth ed. p. 743). 
But whether it be called an . “equity” or 
an “estoppel”, the fact remains that the 
ere is bound by its representa- 
tion. 


23. But Mr. Lokur says that the value 
of the land should be awarded as it pre- 
vailed in 1957 and not 1966. I do not 
agree. The plaintiff; have brought the 
suit for possession. It is a possessory ac- 
tion by the proprietors. They are entitled 
to possession. If the court does not order! . 
delivery of possession it must give them 
the value of the lands as on the date of 
the suit. As a general rule, all remedies 
have one basic goal and that is to put the 
plaintiff in the position he would have 
been in had the injury not occurred. A 
defendant cannot enrich himself at the 
expense of the plaintiff. The wrong-doer 
must pay the full value of the land if hef 
refused to deliver possession foy one rea- 
SOn Or another. 


24. There is no question of awarding} 
value of 1957. The taking was not in: ac- 
cordance with the provisions of the Act. 
Taking itself was illegal, because thet 
statutory procedure was not followed.} 
The owners were divested by physical} 
force. True it is that the executive action 
was purported to be taken under statu- 
tory powers. But the main statutory pro- 
visions which regulated the rights of the 
subject and the obligations of the execu- 
tive when lands are. taken on. the occae 
sion of a public exigency were al] dis- 
regarded. So it was naked application of 
force under the thin guise of statutory 
powers. The Government went into pos- 
session by force of a paramount power 
The plaintiffs were thus left in no posi- 
tion but that of the sufferers of q wrong, 
The Government must therefore make 
full restitution. There is a duty on the 
Government to compensate citizens in re- 
spect of injuries which it inflicted on 
them. It is the duty of those who fil] and 
empty the public purse to make repara- 
tion where a public functionary does not- 
follow the procedure for the compulsory 
acquisition of land outlined in the sta- 
tute. If the Government does not like to 
pay the full value it can jolly well give 
back the possession of the land. But in 
truth here it is a-Hobson’s choice. 


25. The date of 1957 when the Gov-| 
ernment dispossessed the plaintiffs can-, 
not be the measure of damages. To ie 





that the- plaintiffs are entitled only to_ tha 
ef 
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value as in 1957 is to allow the wrong-. 
doer to take advantage of his own wrong. 
The Government wil] be enriching itself 
and impoverishing the subject. This is 
neither justice nor equity. 

26. Mr. Lokur referred me in this con- 
nection to Nannapanenj Narasingarayucu 
v. Nannapaneni Ankineedu, AIR 1962 
Andh Pra 192; (Yella) Ramayya v. 
(Chukkapalli) Kotayya, AIR 1930 Med 
748 and Jai Kishan Das v. Arya Priti 
Nidhi Sabha, AIR 1921 Lah 357 (2). -n 
my judgment, these authorities do not 
help him. They were all cases where the 
purchaser was dispossessed -due to defect 
in vendor’s title. It was held that the 
measure of damages is the price of the 
land at the time of eviction. But the pr2- 
sent case is not a case of voluntary sale. 
It is a case of compulsory acquisition. A 
case of “compulsory purchase”, as called 
in English Law, or “compulsory sale”, as 
called in American law. The acquisition 
here was illegal. So possession of the 
owners’ land was illegal. They were dis- 
possessed in a manner not authorised by 
‘the statute. It was a wrongful act. The 
present case approximates more to a case 
of confiscation of property than of ex- 
‘propriation. It is true that in the power 
of eminent domain the. government can 
take property of the citizen for the pub-ic 
good. But that power must be exercised 
subject to the conditions imposed by the 
statute which authorises the government 
to take the property of the subject on 
payment of compensation. 


27. Mr. Lokur then said that it was a 
ease in which there was no mala fide in- 


tention on the part of the govern- 
ment andi the Government’ must 
not he asked to pay the value of 


1966. I do not agree. Sentiment is a poor 
guide to decision. So when in 140] the de- 
fendant was about to be held liable for 
the escape of his fire, his counse] argu2d 
that he woulg be “undone and im- 
poverished all his days if this action is to 
be maintained against him; further twenty 
other such suits will be brought agair.st 
him”, but met with the reply “what is 
that to us? It is better that he should be 
utterly undone than that the law should 
be changed for him.” (Beauliey v. Finz- 
lam (1401), YB2 Hen 4fo018, pl. 6. Quet- 
- ed in Salmond and Houston on the Lew 
of Torts (1981) 18th ed. p. 3). The same 
answer would be given today. The lew 
cannot be changed. It is true that the 
plaintiffs’ lands were taken during the 
time of a great and. sudden emergency, 
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But wars and emergencies do not imposa 
Silence on the laws. “Amid the clash of 
arms the laws are not silent. They may 
be changed, but they speak the same 
language in war ag in peace”. (Liversidge 
v. Anderson, 1942 AC 206 (at p. 244), per 
Lord Atkin). 


28. Counsel for the plaintiffs argued 
that the plaintiffs were never evacuees 
and, therefore, the argument of the Union 
of India must be rejected. The material 
facts so far relevant to thig question are 
these. On 4th Nov., 1953 the plaintiffs 
were declared nen-evacuees. (See 
Ex. P/8). On 21st Jan., 1954, the plaintiffs 
received g communicetion from the Cus- 
todian saying that they were not evacuees. 
(See Ex. P/7). In complete ignorance of 
these orders the plaintiffs were declared 
evacuees by the Assistant Custodian 
(Judicial) on 30th Aug., 1955. (See 
Ex. DW 4/1). But the plaintiffs were not 
aware that they had again been declared 
evacuees. They came to know from the 
written statement of the Union of India 
filed in 1967 that as long ago as 1955 they 
had been declared evacuees. So they filed 
an appeal to the Deputy Custodian Gene- 
ral in 1967 against the order of 1955 de- 
claring them evacuees. On 14th Nov., 
1967 the Deputy Custodian General set 
aside the order and remanded the case, 
On 30th Mar., 1968, the Assistant Custo- 
dian (Judicial) held that the plaintiffs 
were non-evacuees. l 


Union of India 


29. But the Government had taken 
possession of owners’ lands in 1957. But 
before possession was taken the govern- 
ment issued a notificalion dated 21st Nov., 
1953 which was publisheg in Delhi 
Gazette Part 5 dt. 8rd Dec., 1953 purport- 
ing to be a notice of acquisition under 
S.3 of the Act of the plaintiffs’ lands with 
the exception of Khasra No. 181. That 
notification was, however, superseded by 
another notification dt. llth Mar., 1957. 
published in the Gazette of Delhi Ad- 
ministration, Part IV dt. 28th Mar., 1957. 
In both the notifications Khasra No. 181 
was not included. By a_ third notification 
published in the Gazette dt. lith Mar., 
1957 it was notified that Khasra No. 181 
was also being acquired under the Act. 
When the plaintiffs came to know of the 
first notification dt. 2ist Nov., 1953 they 
served on the Secretary, Ministry of Re- 
habilitation. and Collector, Delhi notice 
dt. 2nd Jan., 1954 by registered post 
challenging the proposed acquisition on 
the ground that the Act under which the 
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Jand was sought to be acquired was ultra 
vires the Constitution. The plaintiffs did 
not receive any reply. Nor did they re- 
ceive any notice under S. 4 of the Act, 
Finally they made an application dt. 27th 
` Aug.,1963 to the Land Acquisition Collec- 
tor, complaining of non-receipt of the 
notice under S. 4. On this application the 
Collector made this order on Sept. 7, 
1963 : 

“These Khasra Numbers were evacuee 
and were to be taken by book transfer 
according to offer No. 1101. They should 
move the custodian for their redress now, 
Nothing can be done here.” 


30. From this order the. plaintiffs 


came to know for the first time that they’ 


had been declared - evacuees. On 16th 
Mar., 1966 they brought the present suit. 
In view of my finding that the notice 
served on the custodian is not a notice 
on the owners as required by S. 4 of the 
Act, it is unnecessary for me to go into 
the question whether the plaintiffs were 


declared evacuees properly or im- 
` properly. 
31. For these reasons the plaintiffs 


succeed. I grant the alternative prayer. A 
decree for Rs. 20,00,000/- with interest 
@ 6% p. a. from the date of the suit ull 
realisation with costs is passed in favour 
of the plaintiffs against the Union of 
India, defendant No. 1. The suit against 
defendants No. 2 to § is dismissed, with 
no order as to cost. | 

Suit decreed, 
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SULTAN SINGH, J. 

Jagdish Pershad, Petitioner v. Hardayal 
Singh, Respondent. 

C. R. No. 785 of 1980, D/- 16-2-1982. 

(A) Delhi Rent Control Act (59 of 
1958), Ss. 14 (1) (e) and (h), 25B — Sum- 
mary trial of eviction application under 
Cl. (e) — Leave to defend granted — 
Application to be treated as any other 
eviction application — New ground ac- 
cruing fo landlord during pendency of 
application — Amendment for introduc- 
ing new ground can be allowed. (Civil 
P. C. (1908), O. 6, R. 17). 

After the grant of leave to defend in 
summary trial for eviction, the applica- 
tion would be tried as any other eviction 
application and therefore the application 
for leave to amend is maintainable and 
would require the adjudication by the 
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Controller whether the amendment should 
be allowed in the facts and circumstances 
of the case. AIR 1975 Delhi 46 (FB), 
Rel. on. | (Para 2) 

In the instant case the tenant shifted to 
new premises during pendency of evic- 
tion application. Held that the landlord 
was entitled to amend the petition ac- 
cordingly. (Para 3) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Revision against order of Controller — 
Not maintainable — Controller is not a 
Court within the meaning of S. 115 of 
C. P. C. — Power of superintendence can 


be exercised under Art. 227 of Con- 
stitution of India. (Constitution of India, 
Art. 227). (Para 4) 
Cases Referred: Chronologica] Paras 
ATR 1975 Delhi 46:1974 Ren CR 350 

(FB) 3 


Kailash Narain, for Petitioner: D. S, 
Golani, for Respondent. 

ORDER :— This revision petition chal-. 
lenges the judgment and order dated 19th 
January, 1980 of the Additional] Control- 
ler, Delhi dismissing the petitioner’s ap~ 
plication for leave to amend the eviction 
application. Briefly the facts are that the 
petitioner-landlord filed an application 
for eviction of the respondent-tenant 
under Section 14 (1) (e) of the Delhi Rent 
Control] Act, 1958 (hereinafter referred to 
as ‘the Act’) on 21st January, 1977. On 
an application by the respondent he was 
granted leave to contest. He filed the 
written statement. The landlord examin- 
ed his evidence and the respondent also 
examined most of his evidence. On 30th 
August, 1979 the petitioner made an ap~ 
plication under Order 6, Rule 17 of the 
Code of Civi] Procedure (hereinafter re- 
ferred to as ‘the Code’) seeking leave to 
amend the eviction petition by adding a 
ground of eviction under Section 14 (1) 
(h) of the Act alleging that the tenant has 
now acquired vacant possession of the 


‘residence at C-24, Ashok Vihar Phase I, 


Delhi and has shifteq therein along with 
his family members. This application was 
resisted by the respondent. The Addl. 
Controller dismisseg the application on 
the ground that the same was not main- 
tainable in proceedings under Section 85B 
of the Act. 5 

2. The question for decision is: Whe- 
ther after the grant of leave to defend, a 
landlord can be permitted to amend the 
eviction application with'a view to add a 
ground of eviction in proceedings under 
S. 25B of the Act? Chapter IH A in the 
Act was introduced with effect from Ist 


$ 
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December, 1975 by Act 18 of 1976 for 
summary trial of eviction application filed 
by a landlord under S, 14 (1) (e) or S. 144A. 
Section 25B provides that such an ap- 
plication shall be dealt with in accordance 
with the procedure prescribed therein, 
Sub-sec. (4) of S. 25B provides that the 
tenant shall not contest the application 
for eviction unless he seeks leave 
te contest the same by i filing 
an affidavit. It provides that in default of 
obtaining such leave, the statement made 
by the landlord in the application for 
eviction shali be deemed to be admitted 
by the tenant and the applicant shalj be 
entitled to an order for eviction on the 
ground aforesaid. Under what. circumst- 
ances leave to defend can be granted is 
provided in sub-section (5) of the said 
section. Sub-section (8) read with the 
proviso provides that no appeal or second 
appeal shall lie against an order for the 
recovery of possession of any premisas 
made by the Controller in accordance 
with the procedure specified in the sec- 
tion. The proviso however enables the 
High Court to satisfy itself that the ord=r 
made by the Controller was according to 
law. Sub-section (10) of Section 25B of 
the Act reads as under: 


“Save as otherwise provided in this 
Chapfer, the procedure for the disposal 
of an application for eviction on the 
ground specified in clause (e) of the pro- 
viso to sub-section (1) of Section 14, or 
under Section 14A, shal] be the same as 
the procedure for the disposa] of applica- 
tions by Controllers”, 


According to this sub-section an eviction 
application even under S. 14 (1) (e) of the 
Act is to be tried by the Controller ac- 
cording to the procedure prescribed for 
tria] of other eviction applications except 
to the extent that the Controller shal] also 
follow the procedure mentioned in S. 25B 
of the Act. In other words, it would mean 
that if leave to defend is not granted to 
the tenant there would be an order of 
eviction against him under sub- 
sec. (4) of Section 25B of the 
Act, and if leave to defend is grart- 
ed to a tenant, the eviction application 
whether under S.14A or under S. 14 (1) ie) 
of the Act would be tried as any other 
eviction application, It is wel] known that 
the Controller has power to grant leave 
to the parties to ameng their pleadings, 
After the grant of leave to defend the 
eviction application would be tried as any 
other eviction application and therefore 
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the application for leave to amend would 
be maintainable and would require the 
adjudication by the Controller whether 
the amendment should be allowed in the 
facts and circumstances of the case. In view 
of sub-section (10) of S. 25B of the Act, I 
am of the view that once leave to defend 
is granted to a tenant the parties are 
entitled to seek leave to amend their 
pleadings, In other words, in the present 
case, the petitioner-landlord is entitled to 
seek leave to amend the eviction applica- 
tion. The Controller was, therefore, 
wrong in observing that in proceedings 
under S. 25B of the Act additional ground 
of eviction cannot be added by amend- 
ment. He was wrong in holding that the 
application for leave to amend was not 
maintainable. I, therefore, hold that after 
the grant of leave to defend, a landlord is 
entitled to amend the application for 
eviction, 


3. The next question is whether in the 
facts and circumstances of the present 
ease leave to amend should be granted or 
not, Initially the petitioner filed the ap- 
plication seeking eviction under S. 14 (1) (e) 
of the Act, The case of the petitioner- 
landlord ig that after the filing of the 
eviction application the respondent-tenant 
acquired vacant possession of the resid- 
ence and shifted therein along with the 
family. This ground of eviction has arisen 
subsequent to the filing of the’ eviction 
petition. In Smt. Abnash Kaur v. Dr Avi- 
nash Nayyar, 1974 Ren CR 350: (AIR 1975 
Delhi 46) (ŒB) it has been held that the 
Controller has the power and jurisdiction 
to allow an amendment to add qg new 
ground of eviction which was arisen 
subsequent to the filing of the eviction 
petition and if if is different from the 
ground on which the eviction petition had 
been filed, In the Ful] Bench case an ap- 
plication for leave to amend was allowed 
by the Controller. The tenant filed a peti- 
tion under Art. 227 of the Constitution of 
India challenging the order of the Con- 
troller allowing amendment on tha 
ground that the same was without juris- 
diction and beyond the scope of O. 6, 
R. 17 of the Code. The Full Bench reject- 
ed the contention of the tenant and main- 
tained the order of the Controller grant- 
ing leave to amend the eviction application 
by adding the new ground of eviction 
which had arisen subsequent to the filing 
of the eviction petition, In view of this 
Full Bench judgment the proposed 


amendment is allowed to the petitioners - , 


landlord, 


300 Delhi 


_ 4 The present | revision petition was 
filed by the petitioner under S. 115 of the 
' Code read with Art. 227 of the Constitu- 
tion of India. Learned counsel for the re- 
spondent submits that no revision under 


S. 115 of the Code is maintainable as the ~ 


Controller who passed the impugned 
order is not a court. The objection has 
force. The Additional Controller is not a 
court within the meaning of S. 115 of the 
Code. Learned counsel for the petitioner 
however submits that the Addl. Con- 
troller has failed to exercise jurisdiction 
‘vested in him ang this court should exer- 
cise the powers under Art. 227 of the Con 
stitution of India. From the impugned 
order it is clear that the Additional Con- 
troller by holding that the application for 
leave to amend was not maintainable, 
failed to exercise jurisdiction vested in 
him. The Controller has jurisdiction, as 
already observed, to grant leave toa 
landlord to amend the eviction application 
by adding a ground of eviction. I am, 
therefore, of the view that it is a fit case 
where J should exercise the powers of 
superintendence under Art, 227 of the 
Constitution. . 


5. I, therefore, accept the revision 
petition and set aside the impugned order 
dated 19th January, 1980 dismissing the 
petitioner’s application for leave to amend 
as being not maintainable. The application 


for leave to amend as proposed by 
petitioner is allowed subject to 
payment of Rs. 100/- as costs. Par- 


ties are directed to appear before the 
Additional Controller on 29th March, 
1982 on which date the petitioner-land- 
lord is directed to file an amended ap- 
plication for eviction and pay costs 
Rs. 100/- to the respondent. No order as 
to costs in this revision petition. 

Petition allowed, 
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AVADH BEHARI ROHATGI AND 

Mrs. LEILA SETH, JJ. 

Union of India, New Delhi, Appellant 
v, Syed Shah Nasir Hussain, Respondent, 

L. P. A. No. 3477 of 1971, D/- 15-2- 
1982.* 

Specific Relief Act (47 of 1963), S. 38 
— Perpetual injunction — Grant of — 
Compromise decree passed in 1939 pro- 
viding that a perpetual lease free of 





*Against judgment of Dalip K. Kapur, J, 
. Delhi, D/- 29-3-1971. 
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rent would be granted in favour of mut- 


walli of a dargah for religious purposes. i 


and the remainder of the land will he 
taken by Government — Lease granted 
and. mutwalli renounced his title- to 
remaining land — Non-execution of de- 
cree — Plaintifi-Mutwalli settled tenants 
on property — Notices to  tenarits 
to vacate premises — Plaintiff praying 
for injunction to restrain defendants from 
interfering with possession — Held, in- 
junction could not he granted — Deei- 
sion D/- 29-3-1971 (Delhi), Reversed. - 


._ In a suit brought by the Governor. . 
General in Council against the Plaintiff's 
father a decree was passed by consent of 
parties on March, 11, 1939, which provi- 
ded that a perpetual lease free of rent 
would ‘be granted in favour of sajjada- 
nashin & mutwali with respect to the dar- 


gah mosque graveyard and well. 
As regards the remainder of 
the land it was agreed that 


possession will be taken by the Gov- 
ernor General in Council. 


It is not disputed that the said decree 
was never executed. Nor was any docu- 
ment granting the perpetual lease ever 
executed. As the plaintiffs settled the ten~ 
ants on the land the Land & Development 
Officer of the defendant, Union of India, 
had given notices to his tenants requiring 
them to vacate the premises occupied by 
them within the disputed area within a 
week. These notices were challenged 
by the plaintiff on the basis of his title 
to land, An injunction was prayed for 
to restrain the defendant from interfer- 
ing with the possession of the plaintiff. 
It was held that the plaintiff was entitled 


‘to adecree for perpetual injunction. Court 


restrained the Union of India from inter- 
fering with the possession of the plaintiff 
with respect to the lang in suit and 
held that as the Governor Genera] did 
not execute the decree passed in his fav- 
our with regard to the land outside the 
durgah the decree had become inexecu- 
table and, therefore, the Government was 
not entitled to get possession of the land 
now. 

Held that the plaintiff had no right to 
settle tenants on the property of dargah. 
The land was given to him for “purely ` 
religious purposes”, It could not be let 
for personal profit, This was a misuse 
of the property and the plaintiff was not 
entitled to injunction which was an 
equitable remedy. -~ . (Para 21) 

The non-execution of the decree has 
no effect on the Government's title to the 


A. I. Re , 
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land. The plaintiffs predecessor admit- (1882) 21 Ch D 9:52 LJCh 2: 46. LT 
. teq the title of the Government to this 858 (CA) Walsh v. Lonsdale 14 
parce] of land when he renounced his (1669) 1 Ch 154 Jones v. Lentha] 23 


title thereto and recognised the right -of 
the Governor General. There is a 
written acknowledgement. Therefore the 
ownership of the Government is row 
undisputed, (Para 21) 
Once the plaintiff has “renounced” his 
title to the land, the title vests in the 
Government. Now the Government will 
be considered to be in possession. The 
plaintif if he lays claim to this land 
against -the true owner, whose right he 
acknowledged in solemn proceedings ofa 
court of law, then injunction ought to be 
refused. The plaintiff cannot in equity 
ask the court to protect his possession 
against the true owner. This is the true 
legal position. (Para 22) 
Injunction is a discretionary remedy. 
“He who comes into equity must come 
with clean hands”. The plaintiff must 
show that his past record in the transac- 
tion is clean for “he who has committed 
Inequity — shallnot have Equity.” As the 
plaintiff has not come with “clean hards” 
Court must refuse him injunction. 
i (Para 23) 
Non-execution of the decree does not 
affect the Government’s title to the land. 
Their title is not extinct. That can be 
extinguished only by adverse possession 
which is not the case here. The remedy 
of execution at best can be barred by 
non~execution of a decree within the 
period of limitation. But the Govern- 
ment’s remedy under the Public Premi- 
ses Act is not barred. The Limitation 
Act bars the remedy but does not extin- 
guish the right itself. Title to the land 
vested in the Government once the plain- 
tiffs predecssor surrendered. his right 
thereto. No execution was necessary, 
Execution is the application of farce, 
But force is applied where voluntary 
submission is withheld. The events of 
1939 show that this was a compromise of 
conflicting claims. There wag accord 
and concord on both sides. There was 
a package deal. Decision D/- 29-3-1971 
(Delhi) Reversed. (Paras 24, 30) 
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AVADH BEHARI ROHATGI J;— 
This Letters Patent Appeal arises out of 
a suit for permanent injunction brought 
by Sajjadanashin and mutawalli of Dar- 
gah Hazrat Sheikh Mohd. Chisti against 
the Union of India in 1959. The plain- 
tiffs case was that there is a graveyard, 
well and trees attached to the dargah 
with an area of about 8069/1/3 sq. yards 
which is a part of khasra No. 417. It was 
claimed by the plaintiff that he and his 
predecessor in interest have been in pos- 
session of the property for the last 300 
years. The plaint recites about an old 
litigation. On November 5, 1938, the 
Governor-General-in Council brought a 
suit (Suit No. 468 of 1938) for possession 
of 5 bighas - 8 biswas of this property 
against the plaintiffs grand father, Pir 
Karar Hussain. In that suit a decree 
was passed by - consent of parties on 
March 11, 1939, which provideg that a 
perpetual lease free of rent would be 
granted in favour of Sajjadanashin & 
mutwali with respect to the dargah, 
mosque, graveyard and well As re- 
gards the remainder of the land it was 
agreed that possession will be taken by 
the Governor-General-in-Council, It is 
not disputed. that the said decree was 
never executed. Nor was any docu- 
ment granting the perpetua] lease over 
executed. 


2. In the suit of 1939, the plaintiff 
complained that in spite of the non-ex- 
ecution of the decree dated March 11, 
1939, the Land & Development Officer 
of the defendant, Union of India, had 
given Notices to hig tenants requiring 
them to vacate the premises occupied by 
them within the disputed area within a 
week. These notices were challenged 
by the plaintiff on the basis of his title 
to land. An injunction was prayed for to 
restrain the defendant from interfering 


with the possession of the plaintiff. The 
Union of Indig contested the suit. They 
denied the claim of the plaintiff to the 
land ip question and asserted that the 


non-execution of the decree did not 
affect theip title to the land. 
The trial] court framed the 
issues: 


1. Is the suit not property valued for 
purposes of court fee & jurisdiction? 


following 
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2. Whether the land in suit is Wakf in 
the name of Durgah Hazrat Sheikh Mohd. 
Chisti and a mosque and graveyard ex- 
ist there? 

3. Whether the plaintiff has become 
owner of the suit property by adverse 
possession as alleged in paras 6 & 7 of 
the plaint? l 

4. Is the plaintiff entitled to the 
junction prayed for? 

' 5. Relief. 

3. The trial judge did not decide all 
the issues. The only decision he gave 
was on issue No. 3, namely, whether the 
plaintiff hag become the owner of the 
suit property by adverse possession. On 
this issue he held that the plaintiff had 
become the owner by adverse possession 
as the decree passed with respect to the 
property by compromise on March 1l, 
1939, had not been executed. As a re- 
sult the trial court granted a decree of 
perpetual injunction restraining the 
Union of India from dispossessing the 
plaintif from the property in suit. 

4. From this decree an appeal was 
taken to the Court of the Additional] Se- 
nior Subordinate Judge by the Union 
of India. It was there held that the 
plaintiff had not become the owner by 
adverse possession as in the decree pass- 
ed in the previous suit for possession. fil- 
ed by the Governor Genera] in Council, 
it had been agreed that the plaintiff 
would be granted a perpetual lease with 
respect to a part of the property and 
with respect to the rest of the land Gov- 


in- 


ernor General could obtain possession. 


The first appellate court was of the view 
that the plaintif had . admitted the 
ownership of the Governor General] m 
Council with respect to the whole ofthe 
land as he had agreed to give up posses- 
sion of a part of the land and had 
agreed to become a perpetual lessee of 
the dargah land although free of rent, 
The court held that the possession of the 
plaintiff was not adverse but merely 
“nermissive” and this was held to be 
incapable of ripening into ownership by 
lapse of time. The court found that the 
real dispute was regarding the land ad- 
measuring 5 bighas 8 biswas because it 
was in respect of a portion of this land 
that the notices had been issued to the 
tenants by the Land and Development 
Officer. Of this area the Union of India 
was held to be the owner of the land be- 


cause the plaintiff's | predecessor-in- 
interest had admitted the title of the 
Government in the year 1939.. On this 
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view the Additiona] Senior Subordinate 
Judge set aside the decree of the trial 
court and dismissed the suit of the plain- 
tiff with costs throughout on Sept. 3, 1963. 

5. Against this decision the plaintiff 
appealed to the High Court. A learned 
single judge of this Court held that the 
plaintiff was entitled to a decree for per- 
petual injunction. He restrained the 
Union of India from interfering with the 
possession of the plaintiff with respect to 
the land in suit. He held that as the 
Governor Genera] did not execute the 
decree passed in his favour with regard 
to the land outside the durgah the de- 
cree had become inexecutable and, there- 
fore, the Government was not entitled to 
get possession of the land now. He 
agreed with the trig] court that the effect 
of the Union of Indig having obtained a 
decree for possession and having failed 
to execute it within the period of limita- 
tion was that the decree had become in- 
executable. In these circumstances, he 
held that the plaintiff was entitled to an 
injunction against the Union of India 
restraining them from uSing other me- 
thods to execute the decree of 1939. 
From the order of the learned single 
judge the Union of India appeals to this 
Court under clause 10 of the Letters 
Patent. 


6. The only question for decision is 
whether the plaintiff is entitled to a per- 
petual injunction.. In our opinion, the 
question of adverse possession does not 
arise in the suit. Nor, in our opinion, 
is the question about the non-execution 
of the decree of 1939 of any great 
moment. - It is a matter of regret that 
though the suit has passed through vari- 
ous stages of litigation, sufficient attention 
was never paid to the pleadings of the 
plaintiff. A careful perusal of the plaint 
presented on November 9, 1959, shows 
that the plaintiff has nowhere pleaded 
that he had become owner by adverse 
possession. Nor could he plead adverse 
possession against the Government þe- 
cause the period of 60 years had not ex- 
pired. (See Article 149 of Limitation 
Act 1908). Issue No. 3 on which the 
trial court and the learned single judge 
decided the suit in favour of the plaintiff 
did not arise at all on the plaintiffs 
pleadings. The plainiff’s case was that 
he was in possession of an area of 8069 


1/3 sq. yards of Khasrg No. 417 in Mouza 


Ferozabad Khader, Mahal Inder Pet, and 
that on this area of the lang there is a 
graveyard, dargah, well, trees etc, He 


- tiff. The defendant will use 
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referred to the decree passed on March 
11, 1939 which related only to 5 bighes-8 
biswas of land passed in Suit No. 462 of 
1938. The plaintiff alleges that the 
Governor-General-in-Counci] did not ex- 
ecute the decree. - Then he asserts inat 


“by not executing the decree, accorcing . 


to law of limitation, the defendant los! all 
rights in the property in question and 
the plaintiff being the Sajjadanashin & 
Mutwalli of the durgah is in possession 
of the above land, mosque, graveyard 
and durgah etc.” This ig the core of 

e 


ease. It was further alleged that 
Land and Development Officer had no 
right to issue notice to the tenants of 


the defendants because the plaintiff be- 
ing the sajjadanashin and mutwalli is 
managing the property and is in posses- 
Sion of the same. 


7. To decide this appeal it is nezes- 
sary to see what actually happened in 
the suit of 1938. The Governor-Gene-al- 
§n-Council brought a suit for possessicn of 
land measuring 5 bighas-g biswas of -and 
along with mosque, graveyard, durgah 
& trees etc. situated at Ferozabad Eha- 
der, Mahal Inder Pet, Delhi Province, 
bearing Khewat No. 417. On March 11, 
1939, counsel for the Governor Gereral 
stated that the plaintiff was prepared to 
compromise the case on the following 
terms, 


“That the area actually occupieq by 
the durgah, mosque, graveyard and well 
as shown in the plan marked P-1. and 
describeq in the accompanying letter 
P-2, will be granted to the defendant. on 
a perpetua] lease free of any rent. The 
defendant will renounce his title to the 
remainder of the disputed land of waich 
the possession wil] be given to the pain- 
the land 
religious purp2ses, 
costs. De- 
terms be 


leased for purely 
Parties wil] bear their own 
cree in terms of the above 
passed.” 


8. On this the counsel for the defen- 
dant made this statement: 


tI have heard the statement of coun- 
sel for the plaintiff. The suit be decided 
in accordance therewith. The deferdant 
renounces his title to that portion of the 
land in dispute which is not leased to 
him.” 

9. The Subordinate Judge on March 
11, 1939, passed a decree for possezsion 
of the land in favour of the Governor 
Genera] in Council against the plairtiff’s 
grant father in these terms: 
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“That the area actually occupied by 
the durgah, mosque, graveyard and well 
as shown in plan marked P-1 and des- 
cribed in the accompanying letter P-2 
will be granted to the defendant on a 
perpetual lease free of any rent. The 
defendant will renounce his title to the 
remainder of the disputed land of which 
possession will be given to the plaintiff. 


The defendant will use the land leased 


for purely religious purposes.” 

10. The plaintif has filed a certified 
copy Of the plan dated March 11, 1939 
which clearly shows the area of the land 
in respect of which the plaintiff was 
given the right to obtain a perpetual 
lease free of rent. He has also filed a 
certified copy of letter (Ex. P-10) dated 
February 20, 1939 which reads as under: 


“DELHI IMPROVEMENT TRUST. 
Regal Buildings.” 
No. G. 34 (9) 39, : 
From 
A. P. Hume, Esquire ICS 
Chairman, Delhi Improvement 
Trust. 
To 
The Government Pleader, Delhi. 
Subject:— Governor Genera] 
Council v, Pir Karrar Hussain 
“Sir, 

With reference to your letter dated the 
2nd February 1939, on the subject men- 
tioned above, I have the honour tọ for- 
ward a blue print showing with a dotted 
line the boundary of the land actually 
occupied by the Durgah, mosque, grave- 
yard, well and scattered graves. The 
decree may be passed on the basis of the 
boundary as demarcated. on the blue 
print, i 


in 


I haye the honour to be, 
Sir, 
Your most obedient servant 
(Sd) A. P. Hume. 
Chairman” 

11. After the compromise decree was 
passed in the suit on March 11, 1939, the 
Government wrote the following letter 
dated December 6, 1940 to the plaintifi’s 
father: 


“Delhi Improvement Trust. 
Regal Buildings 
New Delhi 6th December, 1940, 
From 
The Chairman, 
Delhi Improvement Trust, 
To 
Syed Sabir Hussain c/o Syed Pir 
Karrar Hussain, Sajjadg Nashin Dargah 


-s me 
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Shariff Hazrat Syed Shah Sabir Ali 
Sahib, Daryaganj, Delhi, 
Dear Sir, 

I send herewith a copy of the draft 
lease deed in respect of land measuring 
5350 Sq. yards leased for Dargah, Mosque, 
graveyard and well in Ferozshah Khad- 


dar for your perusal. l 
Yours faithfully 


_ Sd/- 
For Chairman.” 
12. There is nothing to show that 


the plaintiff’s father replied to this letter. 
He did not convey his approval of draft 
lease deed. Nor did the Government 
take any steps to execute the decree to 
get possession of the land outside the 
Durgah. But the non-execution of the 


decree and failure of the Government to- 


obtain possession of the land outside the 
Durgah wil] not alter the fundamental 
fact that the plaintiff is entitled only to 
that part of the land on which the Dur- 
gah, graveyard, well and trees are situa- 
ted as shown in the plan, a certified 
copy of which has been filed by him in 
the suit. He is not entitled to a decree 
for perpetual injunction in respect of 
8069 1/3 sq. yards to which he now lays 
his claim. l 

13. The area in dispute in the suit of 
1939 was 5 bighas-§8 biswas. This comes 
to 5443 sq. yards. The area to which the 
plaintiff appears to be entitled to remain 
in possession on the basis of- a perpetual 
lease in his favour free of rent works 
out to 5350 sq. yards according to the 
certified copy of the plan. This is con- 
firmed by,the letter dated 6th December, 
1949 which shows that the draft lease 
deed in respect of land measuring 5350 
Sq. yards was sent to the plaintiff’s father 
for perusal. It is abundantly clear from 
the recorg that the plaintiff has no right 
to any land except 5350 sq. yards. This 
has been clearly delineated in the plan. 
He cannot lay any claim to land except 
5350 sq. yards. 


14. There are two maxims of . equity 
which apply to this case. First that 
“equity looks on that ag done which 
ought to be done”. Though the per- 
petual lease has not been executed by 
_the Government in favour of the plain- 
tiff equity will regard as if lease had 
actually been granted. (See Foster v. 
Reeves (1892) 2 QB 255 and Walsh v. 
Lonsdale (1882) 21 Ch D 9). We know 
the terms of the perpetual lease. These 


. ‘are. three. Firstly, the area forming - ‘the. 
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subject-matter of the lease is 5 S 

yards. The lease is of land of Dee 
mosque, graveyard and well. Secondly, 
the lease wil] be in perpetuity, but free 
of rent. Thirdly, there is the condition 
that the area of land ‘of 5350 sq. yards 
will be used “for- purely religious pur- 
poses.”. If the land is put to any other 


use it will be a breach of the terms of 
the lease, 


: 15. The other maxim of equity is that 
he who seeks equity must do equity”, 
This is a rule of “unquestionable justice 
which, however, decides nothing in it- 
self, for you must inquire what are the 
equities which the defendant must do, 
and what the plaintiff ought to have”. To 
obtain equitable relief the plaintif must 
be prepareg to do “equity” in its popular 
sense of what is right and fair to the de- 


. fendant. (Snell-Principtes of Equity 27th 


ed. P- 30). The plaintiff claims a perpetual 
Injunction. He wants the court to protect 
his possession. He got a right to a lease 
of 5350 sq. yards by virtue of the decree 
dated March 11, 1939. The Government 
agreed to give him land measuring 5350 
Sq. yards on perpetual lease free of rent 
“purely for religious purposes”. As re- 
gards “the remainder of the land” out- 
side the dargah he renounced his title and 
agreed to give possession to the Govern- 
ment. This is what his predecessor said on 
March 11, 1939. The plaintiff cannot now 
be allowed to enlarge his claim. If he 
seeks the equitable remedy of injunction 
this court will properly press him to his 
own undertaking and to the statement 
his predecessor-in-interest made on 
March 11, 1939. The non-exeeution of the 
decree has not conferred any right on 
him. Because he has not claimed that 
from 1939 till 1959 when he brought the 
present suit he was holding the remain- 
der of the land adversely to the Govern- 
ment. If he wanted to putforth his claim 
of ownership to the land by adverse pos- 
Session there ought to have been proper 
pleadings and proper proof. An issue of 
adverse possession was raised which on 
the pleadings did not arise. The result was 
that the trial of the suit from the first 
court to the second appeal has gone en- 
tirely on wrong lines. This case well 
illustrates the principle that the right 
decision of the case depends on right 
issues. (Order 14, Rule 1 (5) C. P. C.) 


' 16. The truth is that the tria] court | 
and the learned single Judge equated 


non-execution of the decree with adverse ` 
possession. There is a-world of difference 
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between the two. “Adverse possession” 
designates qg possession in opposition to 
the true title ang real owner, and implies 
thai it commenced in wrong and is main- 
tained against right. (Stroud Judi- 
cial Dictionary Vol. 1, p. 77 4th ed.). The 
non-execution will bar the remedy of 
execution at best. It has no prescriptive 
property ag adverse possession has. In 
adverse possession there is acquisition of 
title to immovable property by prescrip- 
tion under S. 27 of the Limitation Act. 
The non-execution of the decree wil] not 
displace the fact that the entire land is 
Government land. It was pronounced by 
the decree of 11-3-1939. The plaintifi’s 
predecessor agreed to become the lessee 
of the property under the Goverror 
Genera] in respect of 5350 sq. yards and 
renounced his title to remainder of the 
land. Renunciation means that the plain- 
tiffs grandfather gave up and surrender- 
ed the claim to land. That the land te- 
longs to the Government is evidenced by 
the award of 14-4-1912 by which the 
Government had permanently acquired 
the entire land known as Mahal Inderpat 
which is a misspelling of Inderprastha, 
as Delhi was once called. 


17. The plaintiff’s possession can be 
protected only in respect of the land on 
which there is dargah, graveyard, mos- 
que and well. Outside this area the plam- 
tiff has no right. His claim that he is in 
possession of 8069 1/3 sq. yards of land is 
totally baseless. He can remain in posses- 
sion of 5350 sq. yards on condition that 
the land wil] be used py him “purely Zor 
religious purposes.” If he puts it to any 
other use it wil] be misuse. The Govern- 
ment will be entitled to take action for 
breach of the terms of the lease. We have 
restated the position as it existed in 1939. 
It has become necessary because of this 
long lapse of time to redefine the rights 
of the parties so that future disputes can 
be avoided. 


18. If the plaintiff puts the land to 
other uses the Government is not restrain- 
ed from taking action against the pla‘n- 
tiff. No decree for injunction can be given 
to him in respect of that portion of the 
land to which he renounceg his title in so 
many words in 1939. The entire land be- 
longs to the Government. In respect of 
5350 sq. yards the plaintiff is a perpetual 
lessee under the Government. In respect 
of 93 sq. yards the Government is the 
owner in possession. This is on the printi- 
ple that possession follows title, 
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19. The legal position in this case, it 
appears to us, admits of no doubt. There, 
are three lands which can be said to be 
in dispute, viz. 8069 1/3, 5350 and 93 sq. 
yards. (1) The plaintiff claims in the 
plaint that he is in possession of 8069 1/3 
sq. yards of land. This is a false claim. 
The dispute was finally settled in 1939. 
The rights of the parties were embodied 
in the decree dated March 11, 1939. The 
area of the disputed land was 5 bighas-8 
biswas = 5443 sq. yards. The Governor 
Genera] agreed to grant a perpetua] lease 
in respect of 5350 sq. yards. To the re- 
mainder of the land, i.e., 93 sq. yards the 
plaintiff's predecessor “renounced” his 
title. So the plaintiff can remain in pos- 
session only of 5350 sq. yards free of rent 
as a perpetua] lessee on condition that 
the land will be used “for purely religi- 
ous purposes.” 


20. Now whatis the religious purpose?. 


The purpose is to use it for dargah. 
Dargah means a shrine, ie., 
a tomb of a Muslim saint. It 
is mostly used as a place ofre- 


ligious resort and prayers. According to 
Yule’s Dictionary “dargah” means ‘the 
shrine of a saint, a place of religious re- 
sort and prayers.” In India it is an estab- 
lished meaning of dargah that it is a 
shrine or tomb of a saint: such a tomb is 
respectfully referred to as the porta] to 
the spiritual place of the saint. It gener- 
ally includes a group of buildings of 
which the tomb is the nucleus. (Baboo- 
ram Verma — Mahommedan Law (5th 
Ed. 614). The prophet was against the 
erection of an elaborate mausoleum, -~ or 
excessive outlay for a tomb. This is the 
reason why Mughal Emperor Aurangzeb 
chose a simple grave of earth, even with- 
out bricks and mortar. However, in India 
a belief has grown that great religious 
reverence may be shown to the burial 
place of a saint so much so that it has 
come fo be established that dedication of 
property can be made to a dargah and a 
wakf can be constituted. 


21. The religious head of a khangah 
is calleq sajjadanashin. Literally the 
word means onè who sits at the head of 
a prayer ‘carpet. In the words of Ameer 
Ali, “the sajjadanashin is not only a 
mutawali but also a spiritual perceptor. 
He is the curator of the durgah where. 
his ancestors lie buried, and in him is 
supposed to continue the spiritual line. 
These durgahs are the tombs of celebrat- 
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ed dervishes, who, in their lifetime, were 
regarded as saints. Some of these men 
have established khanqahs where they 
lived, and -their disciples congregated. 
Many of them never rose to the import- 
ance of a khangah, and when they 
died and were buried, their mausoleums 


in course of time became shrines or 
dargahs. These dervishes professed 
esoteric doctrines and distinct system of 


initiation.” (Amer Ali’s Mohomedan Law 
pp. 443-44). The origin of durgah is traced 
by Justice Tyabji in Mohd. Oosman v. 
Essak, ILR (1938) Bom 184. 


(2) What is the position regarding 
5350 sq. yards which the compromise 
decree states shal] be given to the plain- 
tiff “purely for religious pur- 
poses” free of rent. The finding 
of first appellate court js that 
the plaintiff has settled tenants on the 
land of 5 bighas 8 biswas. The plaintiff 
appeared as his own witness (PW 16) on 
6-11-61 and stated that there are 6 or 7 
tenants on the land for the last 10 or 12 
years. He was charging rent from them. 
The tenants had erected chappars on the 
land. This is why the Land and Develop- 
ment Officer gave notices to three of such 
tenants — Hans Raj, Amir Chand and 
Jai Shri — who are named in the plaint. 
Now the plaintiff has no-right to settle 
tenants on the property of dargah. The 
land was given to him for “purely re- 
ligious purposes”. It cannot be let for 
personal profit. This igs a misuse of the 
property and the plaintiff is not entitled 
to injunction which is an equitable 
remedy. 


(3) Suppose these tenants were settled 
on 93 sq. yards. This land is in excess of 
5350 sq. yards which was given to the 
plaintiffs predecessor for religious pur- 
poses. In truth the whole dispute relates 
to 93 sq. yards. The plaintiff alleges in 
the plaint that by non-execution of the 
decree of 11-3-1939 the Government has 
lost all right to this land. This argument 
was accepted by the tria} court and the 
learned single Judge. But this is a fallaci- 
ous argument. The non-execution of the 


decree has no effect on the Governments. 


title to the land. The plaintiffs predeces- 
sor. admitted the title of the Government 
to this parce] of land measuring 93 sq. 
yards when he renounced his title there- 
to and recognised the right of the Gover- 
nor General. There is a written acknow- 
ledgment. Therefore the ownership of 
the Government is now undisputed. Now 
‘nossession follows title’. This igs the 
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maxim of law. The Government has to 
prove its title only. Possession will fol- 
low title. The onus is on the plaintiff to 
prove that he had acquired ownership by 
adverse possession. But this is not the 
plaintiffs case in the plaint. He has not 
alleged any hostile act. The question of 
hostile possession does not therefore arise. 
In the case of vacant lands as here the 
law annexes possession tg the person 
having the title. The Government’, title 
cannot be extinguished by reason of phy- 
Sica] possession of the land held by a 
person, as is the plairitiff here, who has 
no title to it. The Government as the 
owner will be considered as being in pos- 
session. Against the true owner the plain- 
tiff cannot acquire any title to land or 
any right to possession. 


22. Much importance was attached to 
the non-execution of the decree dated 
March 11, 1939, by the trial court and the 
learned single Judge. It was held that the 
Government has lost all right to the land 
and the plaintiff is entitled to an injunc- 
tion against interference of the Govern- 
ment. This is an erroneous view. Once 
the plaintiff has “renounced” his title to 
the land, the title vests in the Govern- 
ment. Now the Government will be con- 
sidered to be in possession. The plaintiff 
if he lays claim tp this land against the 
true owner whose rights he acknowledged 
in solemn proceedings of a court of law, 
then injunction ought to be refused. 
The plaintiff cannot in equity ask the 
court to protect his possession against the 
true owner. This is the true legal posi- 
tion. The plaintiff wil] be assisted by the 
court in protecting his possession only in 
respect of 5350 sq. yards if he observes 
the condition of the perpetual grant. That 
condition is that the land will be used as 
God’s Acre. This is why the Governor 
General agreed to remission of rent. But 
in respect of 93 sq. yards he cannot ask 
the court for an injunction because to 
this land he has no title nor right to pos- 
Session against the true owner. 


-23. Injunction is a 
medy. “He who 
equity must come - 
hands”. The plaintiff 
that his past recorgd in the transac- 
tion is clean for “he who has committed 
Iniquity — shall not have Equity.” (Jones 
v. Lenthal (1669) 1 Ch Case 154). As the 
plaintiff has not come with “clean hands” 
we must refuse him injunction. There are 
severa} reasons. First he bas raised a 
false claim for _ 8069 1/8 sq. yards. 


discretionary re- 
comes into 

with’ clean 
must show 
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Secondly, he has no right to settle tenants 
on a property leased to him “for purely 
religious purposes”. Thirdly, his claim to 
93 sq. yards is untenable in law against 
the true owner. The decree of 11-3-1939 
is the sheet anchor of parties’ rights. It is 
a repository of the Government’s owner- 
ship. The plaintiff must be held to his 
undertaking given by „his grandfatker 
on 11-3-1939. He must be asked to ab- 
serve the undertaking that he will vse 
the land for “purely religious purposes” 
and that this user will be restricted to 
5350 sq. yards. Fourthly, he renounced 
his title to the remaining land of 93 5q. 
yards. Now he cannot set up a title in 
himself once again, a title he had re- 
linguished for ever. Adverse possession 
he has not alleged. His possession 1s 
‘nermissive” as found by the first appel- 
late court. Though in strict theory the 
possession is of the true owner. Fifthly, 
the plaintiff is taking advantage of mns 
own default. He did not reply to the 
Government’s letter dated 6-12-1940 by 
which draft lease was sent to him ‘for 
approval. By silence he cannot acqtrre 
rights once he has relinquished them. 
The Government was willing to give him 
perpetual] lease, free of rent, for purely 
religious purposes of 5350 sq. yards. But 
if he does not take it he cannot make 
capital out of non-execution of the de- 
cree, 


24. In our opinion, non-execution of 
the decree does not affect the Govern- 
ment’s title to the land. Their title is not 
extinct. That can be extinguished only by 
adverse possession which is not the case 
here. The remedy of execution at best 
ean be barred by non-execution of a de- 
cree within the period of limitation. But 
the Government’s remedy under the Pub- 
lice Premises Act ig not barred. ‘The 
Limitation Act bars the remedy but does 
not extinguish the right itself. (See 
Surat Municipality v. Sarifa, AIR 1939 
Bom 494 and Muppanna v. Shree 
Gajanan, AIR 1947 Bom 375). Once Gov- 
ernment’s title to land is undisputably 
established the plaintiff will not be pro- 
tected in his wrongful possession. We see 
no good reason why we should give an 
injunction to the plaintiff. Firstly, he is 
not using the land for “purely religious 
purposes”. Secondly, he sets up a title in 
himself against the true owner. The court 
will decline in its equitable jurisdiction 
tg assist a plaintiff who does not abide by 
the terms of compromise dated March 
11, 1939. 
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25. On the passing of the decree dated 
March 11, 1939 the Government became 
the owner of 93 sq. yards having every 
right which a person can legally have in 
relation to the land, including the right to 
occupy, possess, use, abuse, use up, let 
out, transfer, sell, exchange, gift, 
bequeath and destroy. If the plain- 
tiff’s predecessor continued to 
be in possession, he was holding it not 
for himself but for the new proprietor. 

26. Possession is a relationship of 
great lega] importance. Possession is a 
legal concept of variable meaning. The 
word is being used in different context 
with different meanings. In the context 
of this case the possession of the plain- 
tiff after the’ compromise decree was 
passed was a wrongful possession. There 
is a clear distinction between rightful 
possession and wrongful possession. ‘The 
rightful] possession is where a person has 
a right to the possession of the property. 
Possession without right is called wrong- 
ful. Wrongful possession is where a per- 
son takes possession of property to which 
he is not entitled, so that the possession 
and the right of possession are in one 
person, and right to possession in an- 
other. Jowitt’s Dictionary of English Law 
Vol. II p. 1389. This distinction was over- 
looked in this case. 


27. At the end of his 
learned judge said: 


judgment the 


"I, however make it clear that if the 
decree passed on 11-3-1939 which is 
Ex. Di in the present case ig executable 
in some way at the instance of the de- 
fendant this injunction wil] not debar 
such execution.” 


28. This shows that the learned judge 
was convinced of the strength of the 
Government’s claim. But he thought . 
the bar of limitation wil] defeat the 
rightful owner. The result of his decision 
is that the Government lost all rights to 
the recovery of the property of which it 
had become the owner under the decree 
of llth March, 1939 because the learned 
judge issued a perpetua] injunction. 
The learned judge thought that he was 
helpless because‘the Government did not 
execute the decree within the limitation 
period. 


29. It appears to us that it is a mis- 
reading of the compromise decree dated 
March 11, 1939 to say that the Govern- 
ment was required to execute it within 
the limitation period. Possession was not 
intended to be taken by the Government 
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through court. What happened in effect 
in 1939 was this. The Government said 
to. the plaintiffs predecessor-in-title: 
“You take a perpetual grant of 5350 sq. 
yards for the dargah. The remaining land 
you surrender.” To this he agreed. He 
said: “J accept the perpetual grant. Į re- 
nounce my title to the remaining land.” 
So surrender was complete. Nothing 
further was required to be done. The 
Government’s right to- possession and 
the enjoyment of land was established 
once for all. The question is of the right 
to possess and not of taking of possession. 
Dean Pound says: 

“Except where possession is required 
to be given, as in the case of what other- 
wise might be a fraudulent conveyance, 
the right to have possession may pass 
without transfer of possession and the 
one who obtains the title will have as an 
incident the right to have possession.” 

(Jurisprudence — Vol. V p. 93). 

30. Title to the land ~vested in the 
Government once the plaintiffs pre- 
decessor surrendered his right thereto. 
He released his claim such as he had. No 
execution was necessary. Execution is 
the application of force. But force is ap- 
plied where’ voluntary submission is 
withheld. The events of 1939 show that 
this was a compromise of conflicting 
claims. There was accord and concord on 
boih sides. There was a package deal. 
The transaction was agreed to as a whole. 
There was give and take. Land in ex- 
cess of 5350 sq. yards was surrendered 
to the Government. A perpetual lease 
was taken from the Government in re- 
spect of 5350 sq. yards. Nothing remain- 
ed to be executed. Something was gain- 
ed, something was lost. A precarious pos- 
session was transformed into a perpetual 
lease free of rent. This was a positive 
gain. Possession of 93 sq. yards passed to 
- the Government. This was a relinquish- 
ment. On renunciation the surrendey was 
an accomplished fact. The plaintiff’s pre- 
decessor’s right to land was extinct. The 
Government became the possessor of the 
land. 

31. In law possession is treated not 
merely as a physical condition protected 
by ownership, but as a right in itself (29 
Halsbury’s Laws (8rd Ed.) 363). If a man 
buys an empty house, though he never 
‘goes inside it, he is in actual possession 
of it. No body else can be. If there is a 
tramp sleeping in it: without his permis- 


sion, the new owner is still in possession- 


of it. If there is somebody there whom 
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he allows to be there, not as a tenant, but ` 
merely as a licensee, stil] it may be said 
that there are facts on which it can found 
that the new owner is in possession of it. 
(Mouser v. Major (1941) 1 KB 477C.A, 
par du Pareq LJ at pp. 485-487). We will 
Say the same. There are facts in this case 
on which it can be found that the Govern- 
ment is in possession of the land. 

32. For these reasons we allow the 
appea] and set aside the order of the 
learned single Judge dated March 29, 
1971 and dismiss: the plaintiffs suit with 
costs throughout. 

Appeal allowed, 
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G. C. JAIN, J. 
Essco Sanitations, Delhi, Decree-holder 
v. Mascot Industries (India), Delhi, 


J udgment-debtor. 
Execution No. 23 of 1982, D/- 15-4-1982. 
(A) Trade and Merchandise Marks Act 
(43 of 1958), S. 2 (1) — Registered Trade 
Mark — Infringement Deceptive 
similarity — Determination of — Factors 
to be considered. 


For determination whether a particular 
trade mark is deceptively similar to an- 
other mark or is likely to deceive or 
cause confusion, the factors that must be 
taken into consideration are, (1) the na- 
ture of the marks; (2) the degree of re- 
semblance between the marks — phone- 
tic, visual as well as similarity in ideal; 
(3) the nature of goods in respect of 
which they are used or are likely to be 
used as trade marks; (4) the similarity in 
the nature, character and purpose of the 
goods of the rival traders; (5) the class 
of purchasers who are likely to buy the 
goods bearing the marks, their level of 
education and intelligence, and the de- 
gree of care they are likely to exercise 
in purchasing the goods; (6) the mode of 
purchase of the goods or of placing orders 
for the goods; and (7) any other sur- 
rounding circumstances. Case law dis- 
cussed. (Para 13) 


(B) Trade and Merchandise Marks Act 
(43 of 1958), S. 2 (1) — Trade mark — 
Infringement _— Possibility of phonetie 
confusion — Determination of. 

While considering the possibilities of 
phonetic confusion, the words must not 
be subjected to a meticulous individual 
analysis. Only some structura] examina- 
tion of the words is permissible to find out 
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if the marks possessed any ‘outstanding 
characteristic that would: inevitably create 
a more or less lasting impression on tke 
hearer’s mind. (Para 23) 


(C) Trade and Merchandise Marks Act 
(43 of 1958), S. 2 (1) — Trade mark — 
Infringement -—— Permanent injunction 
against using particular trade mark 
granted — Use of another similar trade- 
- mark by judgment-debtor — Held, 
amounted to disobedience of decree fcr 
permanent injunction. 


In the instant case the plaintiff-decree 
holder, a manufacturer of brass cocks 
and other sanitaryware was selling these 
goods under the Registered trade mark 
“ESSCO”. By a decree of permanent ir- 
junction the defendant, judgment-debtcr 
who was also a manufacturer in sanitary- 
wares, was restrained from using tke 
trade mark “ESSO” as the same wées 
found to be deceptively similar with tke 
registered trade mark. During pendency 
of the suit the defendant started using 
the trade mark “OSSO”. 

Held that looking at the articles, i. a 
the brass cocks of the parties, with tke 
eyes of public who are expected to 
buy these goods, the trade mark ‘OSSO’ 
adopted by the judgment-debtors is de- 
ceptively similar. The fact that tke 
defendant started using this trade mark 
even before the passing of the decree :s 
of no consequence. It, on the other hand, 
shows his dishonest intentions. Thus tke 
judgment-debtors had disobeyed the de- 
cree for permanent injunction granted in 


favour of the decree-holder. Case law 
discussed. (Paras 17, 18, 29) 
Cases Referred: Chronological Pares 
AIR 1979 Cal 133 22 


1979 RPC 355 FIF Trade Marks Case 28 


1979 RPC 469 Unimax ‘Trade Marks 
Case 21 
AIR 1967 Mad 186 F] 


AIR 1965 Punj 17 : 67 Pun LR 329 26 
1965 RPC 347 Mem Trade Mark’s Case % 
AIR 1960 SC 142 {19 
(1952) 69 RPC 146 A) 
(1945) 63 RPC 97 Re: Smith Hayden & 

Co. Ltd. ; Z4 
(1926) 23 RPC 774 Pianotist Company 

Ltd’s Application 14 

N. K. Anand, for Decree-Holder. 
Anoop Singh and Man Mohan Singh, fcr 
Judgment-debtor. 

ORDER:— The main question for de 
termination in this application under 
Order XXI, Rule 32, and Section 151 
of the Code of Civil Procedure, 1908, $s 


Essco Sanitations v. Mascot Industries (India) 


Delhi 309 


whether the mark ‘OSSO’ adopted by the 
respondents-judgment-debtors is decep- 
tively similar to the registered trade 
mark ‘ESSCO’ of the petitioners-decree- 
holders and amounts to disobedience of 
the decree for permanent injunction 
passed by this Court in favour of _ the 
petitioners against the respondents on 
July 30, 1980. 

2. On February 14, 1980, the peti- 
tioners-decree-holders M/s. Essco Sani- 
tation, brought a suit seeking permanent 
injunction restraining (1) the judgment- 
debtors, their servants, agents, represen- 
tatives, dealers, workers and all these 
acting for and on their behalf from in- 
fringing their registered trade mark 
No. 214447 by adopting and/or using the 
mark ‘ESSO’ and/or ‘any other deceptively 
or confusingly similar mark which was 
an infringement of-their registered trade 
mark ‘ESSCO’ in relation to brass cocks 
(sanitary and bath-room fittings); (2) 
from manufacturing, selling, offering for 
sale and/or otherwise dealing in sanitary 
and bath-room fittings including brass 
cocks under the mark ‘ESSO’ or any 
Other deceptively similar mark being 
colourable imitation of their trade mark 
‘ESSCO’ as was likely to cause confusion 
and deception and from passing off these 
goods as those of the decree-holders in 
any manner whatsoever. They also 
prayed for an order for destruction of 
the goods, cartons, dies and blocks, labels 
and other media bearing the impugned 
mark ESSO, and for rendition of ac- 
counts etc, 

3. The reliefs were claimed mainly 
on the allegations that in the year 1961 
the decree-holders adopted the trade 
mark ‘ESSCO’ in relation to - sanitary 
and bath-room fittings particularly brass 
cocks of its manufacture and sale as a 
distinctive trade mark. The said trade 
mark was duly registered under the 
Trade and Merchandise Marks Act, 1958, 
under No. 214447 and had acquired high 
reputation and was well-known in the 
market and had come to mean the pro- 
ducts of the decree-holders’ exclusive 
manufacture. The judgment-debtor M/s. 
Mascot Industries were manufacturing © 
and selling yarious types of sanitary 
bath-room fittings including brass cocks 
and had adopted an identical and 
deceptively similar mark ‘ESSO’ as that 
of the decree-holders trade mark. 

4. In these proceedings, the decree- 
holders had also filed an application 
(IA No. 595/80) for temporary ‘injunction. 
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The judgment-debtors resisted the suit as 
wel] as the application for temporary in- 
junction. However, this Court vide 
order dated May 6, 1980, granted tempo- 
rary injunction restraining the judgment- 
debtors from infringing the registered 
trade mark ‘ESSCO’ of the decree-holders 
and from manufacturing, selling or of- 
fering for sale or otherwise dealing in 
bath-room fittings including brass cocks 
under the mark ‘ESSO’ or any other 
colourable imitation thereof. 

5. The parties thereafter entered 
into g compromise and on July 30, 1989, 
filed an application under Order 23, 
Rule 3, read with Section 151, C. P. C., 
for passing a decree in terms of the said 
compromise vetition. The terms and 
conditions of the compromise are as 
under :— 

*(i) That the defendant No. 1 admits 
the plaintiff's right to the trade mark 
ESSCO in respect of sanitary and bath- 
room fittings including brass cocks ete. 

(ii) That defendant No. 1 admits the 
validity of the plaintiff's registered trade 
mark ESSCO under registration number 
214447 under the Trade & Merchandise 
Marks Act 1958. ~~ 

(iii) That the Defendant No. 1 admits 
the right of the Plaintiff to the exclusive 
use of the trade mark ESSCO along with 
the get-up, layout and colour scheme in 
respect of which the aforesaid trade 
mark is attached to the goods of the 
Plaintiffs manufacture and sale. 


(iv) That the Defendant No. 1 under- 
takes not to manufacture, sell, offer for 
Sale directly or indirectly deal in through 
his representatives, agents, servant and 
dealers sanitary and bathroom fittings 
including brass cocks under the trade mark 
ESSO, ESSCO, SCO, OSSO or any other 
mark as ig identica] to or deceptively 
similar to the registered trade mark of 
the Plaintiff or as might amount to an 
infringement of the Plaintiffs trade mark 
No. 214447. 

(v) That the Defendant No. 1 further 
undertakes not to pass off sanitary and 
bathroom fittings including brass cocks of 
his manufacture or of the manufacture 
of other traders not being the Plaintiff as 
and for the goods of the Plaintiff. 

(vii) That the above undertaking shall 
be binding on the Defendant No. 1; its 
servants, agents, representatives and as- 
signs for all time to come. 

(viii) That in view of the above under- 
taking, the Plaintiff foregoes its claim for 
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rendition of accounts as well as costs in 
the present proceedings. 

It is, therefore, prayed that a decree in 
terms of paragraph 20 (i) & (ii) of the 
plaint be passed in favour of the Plain- 
tiff and against the Defendants with no 
order as to costs,” 


On the same day, a decree in terms of 
the compromise petition which was mark- 
ed as C-1, was passed by the Court. A . 
formal decree followed the judgment. 


6. On March 10, 1981, the decree- 
holders filed the present application under 
Order 21, Rule 32, read with Section 151, 
C. P. C, alleging that the judgment-de- 
btors were stil] manufacturing, selling, 
offering for sale and dealing in bathroom 
fillings including the brass cocks under 
the trade mark ‘OSSO’ in wilfwi dis- 
obedience of the orders and the decree of 
this Court and that in spite of an. op- 
portunity of obeying the decree, they had 
wilfully failed to obey it. It was prayed 
that in the circumstances Chander Pra- 
kash Arora, partner of the judgment-~de- 
btor firm, and aj] other partners thereof, 
may be detained in civi] prison and their 
properties be attached in execution of 
the decree dated July 30, 1980. 


7% The judgment-debtors resisted the 
application. It was alleged that in the 
compromise petition or at the time of 
recording of the compromise, no refer- 
ence to the trade mark ‘SCO’ or ‘OSSO’ 
was made by the parties, and these had 
been unauthorisedly added in the com- 
promise petition subsequently. It was 
further averred that the trade mark 
‘OSSO’ was not a disputed trade mark 
between the parties, and soon after the 
order of the Court dated February 15, 
1980, granting temporary injunction in 
favour of the decree-holders, the judg- 
ment-debtors adopted the trade mark 
‘OSSO’ and filed an application for its 
registration on June 10,1980, and started 
Selling their goods under the newly ad- 
opted trade mark and there was no dis- 
obedience of the decree, 

8. It may be added here that the 
mark ‘SCO’ and OSSO which are inclu- 
ded in para (iy) of the terms and con- 
ditions of the compromise and which had 
been underlined by me have been writ- 
ten in hand while the entire compromise 
petition is type-written. These two marks 
have been added in between the 5th and 
6th line of para (iv) of the original com- 
promise petition. They bear the initials 
of only the learned counse] for the de- 
eree~holders and do not bear any initials 


1982 


or signatures on behalf of the judgment 
debtors. To be fair to the decree 
holders, it may be mentioned thet 
para (vi) of the compromise petition had 
been scored off and that also bore. ths 
initials of only learned counsel appear 
ing for the decree-holders and did nci 


bear the initials of the judgment-debtors 


or their counsel. 


9 Mr. N. K. Anand; learned counsel 
appearing for the decree-holders, agreed 
that for purposes of deciding this ap- 
plication, the words ‘SCO’ and ‘OSSO 
written in hand in para (iv) of the. ap- 
plication for compromise may not ke 
treated ag part of that application. This 
was, however, without prejudice to the 
plea of the decree-holders that those 
words existed at the time of recording 
the compromise and at the time of sgr- 
ing the application for compromise. The 
decree is based on the compromise whicn 
has been marked as C-l. The worcs 
‘SCO and ‘OSSO’ have to be excluded 
from clause (iv) of the compromise deed 
for purposes of this judgment. 


10. It ig not disputed that the parties 
in the compromise deed prayed that a 
decree in terms of para 20 (i) and (1) 
of the plaint be passed in favour of tke 
plaintiff; and against the defendant:. 
Paragraphs 20 (i) and (ii) of the plairt 
read as under :— 

“20. The plaintiff prays : 

(i) for an order for permanent injunc- 
tion restraining the defendants, their 
servants, agents, representatives, dealers 
workmen and. al] those acting for and oa 
their behalf from infringing the register- 
ed trade mark number 214447 by adopt 
ing and/or using the mark ESSO and/œ 
any other deceptively or confusingly 
similar mark which is an infringement cf 
the plaintiffs registered trade marx 
ESSCO in relation to Brass cocks (sant 
tary and bath room fittings). 


(ii) for permanent injunction restrain- 
ing the defendants, theiy servants, agents, 
representatives, dealers, workers and al 
those acting for and on theiy behalf from 
manufacturing, selling offering for sale 
and/or otherwise dealing in sanitary and 
bathroom fittings including Brass ` cocks 
under the mark ESSO or any other de- 
ceptively similar mark being colourabl= 
imitation of the plaintiffs trade marz 
ESSCO as is likely to cause confusion 
and deception and from passing off thes 
goods as those of the plaintiff in any 
manner. whatsoever.” 
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11. The decree which has been passed 
in terms of para 20 (i) and (ii) prohibits 
the defendants from infringing the de- 
cree-holders’ trade mark ‘ESSCO’ by 
adopting and/or using the mark ‘ESSO’ 
and/or any other deceptively or confu- 
singly similar mark in relation to the 
brass cocks (sanitary and bathroom fit- 
tings). There is no restraint order from 
using the mark 'OSSO’ as such and, 
therefore, it has to be seen whether the _ 
trade mark ‘OSSO’ . which is admittedly 
being used by the judgment-debtors is 
deceptively or confusingly similar to 
the decree-holders registered trade mark 
ESSCO. 


12. Under Section 2 (1) of the Trade 
and Merchandise Marks Act, 1958 (here- 
after referred to as ‘the Act), a mark 
shall be deemed to be deceptively simi- 
lar to another mark if it so nearly re- 
sembles that other mark as to be likely to 
deceive or cause confusion. 


13. For determining whether a parti- 
cular trade mark is deceptively similar to 
another mark or is likely to deceive or 
cause confusion, the factors that must be 
taken inte consideration are, (i) the 
nature of the marks; (2) the degree of 
resemblance between the marks-phone- 
lic, visua] as well as similarity in ideal; 
(3) the nature of goods in respect of 
which they are used or are likely to be 
used as trade marks; (4) the similarity 
in the nature, character and purpose of 
the goods of the rival traders; (5) the 
class of purchasers who are likely to buy 
the goods bearing the marks, their level 
of education and intelligence, and the’ 
degree of care they are likely to exercise | 
in purchasing the goods; (6) the mode of: 
purchase of the goods or of placing 
orders foy the goods; and (7) any other 
surrounding circumstances. 

14. Lord Parker in Pianotist Company 
Lid’s Application ( (1926) 23 RPC 774), 
laid down the rule of comparison as 
follows: 

“You must take the two words. You 
must judge of them both by their look 
‘and by their sound. You must consider 
the goods fo which they are to be ap- 
plied. You must consider the nature and 
kind of customer who would be likely 
to buy those goods. In fact, you must 
consider al] the surrounding circumstan- 
ces; and you must further consider what 
is likely to happen if each of those 
trade marks Ís used in a normal way 
as a trade mark for the goods of the 
respective owners of the marks. I£, con- 
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sidering al those circumstances you come 
tothe conclusion that there will be con- 
fusion that is to say, not necessarily that 
one man wil] be injured and the other 
wil] gain illicit benefit, but what. there 
will be confusion in the mind of the 
public which will lead to confusion in 
the goods — then you may refuse the 
registration, or rather you must refuse 
the registration in that case.” 

15. It is admitted in the compromise 
deed C-1, that the decree-holders, were 
the proprietors of the trade mark ‘ESSCO’ 
in respect of sanitary and bathroom fit- 
tings including brass cocks. The judg- 
ment-debtors are using the trade mark 
‘OSSO’ in respect of the same goods. 
Thus, the goods in respect of which these 
two trade marks are being used are iden- 
fica] and of the same description. 


16. The brass cocks are articles re- 
quired by common people, who have 
water connections in their premises where 
they live either as owners Orp tenants or 
licensees. The goods are likely to be 
purchased by ordinary common persons 
including illiterate people. The mode of 
the purchase of such goods is mostly not 
by placing orders for the goods but -by 
going to the shop and purchasing the 
Same straight except in cases of large 
orders. Most of the persons concerned 
with the purchase of these goods would 
be people who would pronounce the 
words in a variety of ways and a variety 
of distortion and slurs, and all these facts 
have to be kept in mind while deciding 
. the question of confusing similarity be- 
twee, the two trade marks. 


17. Looking at the articles, i. e. the 
-fbrass cocks of the parties, with eyes of 
public who are expected to buy these 
goods, the trade mark ‘OSSO’ adopted 
by the judgment-debtors, in my judg- 
ment, is deceptively similar. The of- 
fending trade mark ‘OSSO’ has taken a 
substantia] part of the reyistereq trade 
mark ‘ESSCO’ of the decree~holders. 
The two marks are too close phonetically, 
visually and in ‘similarity in idea. The 
first letters of the two trade marks are 
no doubt different being ‘O’ and ‘EH’ re- 
spectively, but these are vowels which 
are most likely to be - mis-pronounced. 
The other two letters ‘SS’ and the last 
letter ‘O’ are common in the two marks. 
There is no manifest difference between 


the two. Deleting the letter ‘C’ from 
‘ESSCO’ and substituting the first letter 
‘O’ in place of ‘E’ is of no much con- 


` sequence. The ordinary customers who 
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are likely to purchase these goods are 
not expected to carry in their heads the 
minutest details of the registered trade 
mark of the decree-holders. A purchaser 
will seldom have the two marks actually 
before him when he makes the purchase. 
He cannot retain in his mind every . de- 
tail of the mark which he has once seen. 
Very often, he wil] have only a general 
recollection of what the nature of the 
trade mark is. 


18. There appears to be no doubt that 
the adoption of the trade mark ‘OSSO’ 
by the judgment-debtors is dishonest. The 
trade mark ‘OSSO’ is not descriptive 
of the goods in question. There is noth- 
ing on the record to suggest that the four 
letters containing this mark represent the 
names of the partners or proprietors of 
the defendant-firm. The decree-holders, 
as mentioned earlier, had earlier objected 
to the trade mark ‘ESSO’ which was þe- 


ing used by the judgment-debtors . and 
had claimed a decree restraining the 
judgment-debtors from using the 
said trade mark. They obtained the 


decree restraining the judgment-debtors 
from using the trade mark ‘ESSO’ and 
in spite of this, the judgment debtors 
conveniently adopted the trade mark 
‘OSSO’ which is in no way different than | 
the trade mark ‘ESSO’. The fact that; 
they started using this trade mark even 
before the passing of the decree is of no 
consequence. It, on the other hand, 
shows their dishonest intentions. 


19. In Corn Products Refining Co. v. 
Shangrila Food Products Ltd., (AIR 1960 
SC 142), the marks ‘Glucovita’ and ‘'Glu- 
vita’ were held to be deceptively similar 
in spite of the fact that the mark ‘Glu- 
vita’ was used with reference to biscuits 
while the mark ‘Glucovita’ was used with 
reference to glucose with vitamins. Of 
course, it had been proved that the ap- 
pellants trade mark ‘Glucovita’ had ac- 
quired reputation among the buying 
public. l 


20. In Ana Laboratories Ltd.’s Appli- 
cation ( (1952) 69 RPC 146), the dispute 
was between the marks ‘Vanildene’ and 
‘Vaseline’. Deciding the question, it was 
observed at p. 150, as under:— 


“In the next place, as regards the com- 
parison of the two marks regarded solely 
to words. I think it is a matter of almost 
immediate appreciation that both words 
“Vaseline” and “Vanildene” are trisylla- 
bic, and that the latter differs phoneti- 
cally from the former by the’substitution 


> 


1382 


of a letter “n” in place of the “S” in -he 
word “Vaseline”, and by the additional 
sound of the letter “d”, These zre 
differences which, in my view, are by 
no means negligible but are, nevertne- 
less, quite insufficient to prevent the two 
words being confused phonetically, par- 
ticularly when one considers the vari- 
ed classes of customers who may desire 
to purchase the goods concerned.” 


21. In Unimax ‘Trade Mark’s case 
(1979 RPC 469), the two marks in ques- 
tion were ‘Unimax’ and ‘Univac’. It was 
held that the two marks were too close 
visually and phonetically to be used on 
identical goods without a tangible rsk 
of confusion and deception. 

22. In Banwaridas Pugalia v. Colgate 
Palmolive Co. (AIR 1979 Cal 133), the 
two marks under comparison we=re 
Formis’ and ‘Charmis’. On examining 
the facts, it was held that they. were le- 
ceptively similar. 


23. Mr. Anoop Singh, learned coursel 
appearing for the judgment-debtors con- 
tended that the trade mark of the de- 
cree-holders, i. e. ‘ESSCO’, consisted of 
five letters while the trade mark ‘OSSO’ 
of the judgment-debtors consisted of four 
letters and that the two marks were wis- 
ually and phonetically different. While 
considering the possibilities of phon#tic 


confusion, the words must not be sub- 
jected to a meticulous individuaj an- 
alysis. Only some structural examina- 


tion of the words is permissible to find 
out if the marks possessed any outstand- 
ing characteristic that would inevitably 
create a more or less lasting impresson 
on the hearers mind. J have already 
made a structura] comparison and there 
is a lot of similarity. 


24. In the matter of an Applicaton 
by Smith Hayden & Co. Ltd. ( (1945) 63 
RPC 97), the marks under comparison 
were ‘Ovax’ and ‘Hovis’. It was keld 
that the two marks were not deceptively 
Similar or so likely to cause confusion. 
The finding was, however, based mainly 
on the ground that the word ‘Hovis’ was 
so very well-known as to render contu- 
sion on that account less likely. This 
authority, therefore, is not applicable to 
the facts of the present case. 


25. In Mem Trade Mark’s case (1365 
RPC 347), the marks under examinafion 
were ‘Mem’ and ‘Gem’. It was held that 
they were not deceptively similar, 
serving that the word ‘Gem’ is well- 
known and easily.remembered because of 
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its laudatory significance. The word 
‘Mem’ has no obvious meaning except 
possibly as suggesting something to be 
remembered. It was also observed 
that the first two letters ‘M’ and 'G’ were 
letters of different sound. This does 
not apply to the first two letters ‘KE’ and 
‘O’ of the marks in dispute in the pres 
Sent case. 


26. Reliance was then placed on a 
Division Bench decision of the Punjab 
High Court in Stadmed Private Ltd. v, 
Hind Chemicals (1965) 67. Pun LR 329: 
(AIR 1965 Puni 17). The two trade 
marks in question therein were ‘Entozine’ 
and ‘Entrozyme’. It was held that the 
two marks were not deceptively similar, 
but the reason, it appears, was that these 
goods were drugs and could only be 
obtained on doctor’s prescription. 


27. In Manyam & Co., Bangalore v. 
Balasubramania (AIR 1967 Mad 186), the 
two trade marks were ‘Roji’ and ‘Raja’. 
It was held that they were not deceptive- 
ly similar, for the reasons that it was not 
likely that ‘Raja’ will be mistaken for 
‘Roj? and vice versa during a conversa- 
tion in person or over the telephone and 
that the customers who were likely to 
buy the goods were not likely to mistake 
one mark for the other. This authority 
does not apply to the facts of the present 
case. 


28. Reference was also made to FIF 
Trade Marks’ case (1979 RPC 355). That 
case was decided on its own facts and is 
not of much help. 


28. In my considered opinion, the 
trade mark ‘OSSO’ adopted by the judg- 
ment-debtors is deceptively similar to 
the registered trade mark ‘ESSO’ of the 
decree-holders and thus the judgment- 
debtors had disobeyed the decree for 
permanent injunction granted in favour 
of the decree-holders, by this Court on 
July 30, 1980. 


30. AS observed above, the user of 
the mark ‘SSO’ by the judgment-debtors 
is dishonest. However, in the interests 
of justice it would be proper if an op- 
portunity was given to them to disconti- 
nue the user before passing an order of 
their detention in civil] prison, which is 
a very harsh order. Accordingly, the 
judgment-debtors are warned and direct- 
ed to stop manufacturing, selling, offer- 
ing for sale or otherwise dealing in sanit- 
ation and bathroom fittings including 
brass cocks under the mark ‘SSO’ within 
one month from the date of this order, 
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They are further directed to file an affi- 
davit within one month from the date of 
this order before the Registrar stating 
that they had complied with the direc- 
tions and had stopped the disobedience 
of the decree, failing which they wil] be 
liable to be detained in civil prison. The 
decree-holders wil] be at liberty to move 
the Court for further directions in this 
behalf. The decree-holders will also be 
entitled to costs. 

Order accordingly. 
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‘ Brij Lal Gautam, Appellant 
Parbati Devi, Respondent. 
S. A. O. No. 335 of 1981, D/- 16-3-1982.* 
_ (A) Delhi Rent Control Act (59 of 1958), 
Ss. 14 (2) and 15 (1) — Benefit under 
S. 14 (2) — Availing of — Eviction peti- 
tion against tenant and one other — Lat- 
ter found not to be tenant — In appeal 
tenant agreeing fo pay arrears of rent in 
terms of compromise reached hetween 
parties — There being no order to deposit 
rent under S. 15 (i), tenant could not be 
said to have availed of benefit under 
6. 14 (1). (Para 4) 


(B) Civil P. C. (5 of 1908), O. 6, R. 2 (1) 
— Pleadings — Material fact — Suit for 
eviction -- Ground of non-payment of 
rent — Tenant pleading fact of payment 
without pleading fact of execution of 
receipt — Material fact must be deemed 
to be pleaded 

Where in an eviction suit the tenant 
pleaded payment of rent the tenant 
would be deemed to have pleaded mater- 
ia] fact even though he did not plead the 
execution: of receipt by landiady’s hus- 
band, her attorney in token of payment. 
The materia] fact was to plead the fact 
of payment. (Para 6) 

(C) Civil P. C. (5 of 1908), O. 8, R. gA 
(2) — Consent to file document to be filed 
with written statement — Eviction suit 
— Written statement filed on date fixed 
for filing documents — Receipt for cer- 
tain payment towards arrears of rent 
also filed along with written statement 
__. It would impliedly mean that leave to 
file original document on the date on 
which W. S. was filed, was given. 

(Para 7) 
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*Against order of V. S. Aggarwal, Rent 

Contro] Tribunal, Delhi, D/- 26-8-1981. 
L E eee 
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(D) Civil P. C. (5 of 1908), S. $6 — 
Appeal — Interference. with finding of 
fact — Principles. (Delhi Rent Control 
Act (59 of 1958), S. 38) ~ 


Even in the case of a conflict in the 


oral evidence of the parties unsupported 


by any other evidence or circumstances, 
when the probabilities are found to be 
equally balanced the appellate court 
would not normally interfere easily with 
the findings of the trial court and when 
the trial court supports one set of oral 
evidence with some authentic document- 
ary evidence, the appellate court will 
have little justification to interfere with 
the findings of fact of the trial court. 


(Para 9) 

Cases Referred: Chronological Paras 
1976 Ren CR 239: (1978) 1 Rent LR 827 
(Delhi) 9 
1974 Ren CR 409 (Him Pra) 9 
1971 Ren CJ 485 (Delhi) 9 
(1969) 3 SCC 330: (1969) 1 SCWR 442 9 
AIR 1967 SC 1326: 1967 Cri LJ 1197 8 
AIR 1954 Orissa 17 9 
AIR 1951 SC 120: 195; All LJ 1 9 


V. K. Jain, for Appellant; Hari Shan- 
ker with V. K. Kapila, fop Respondent. 


JUDGMENT :— This second appeal 
under S. 39 of the Delhi Rent Control 
Act 1958 (hereinafter referred to as “the 
Ac’) by the tenant challanges the judg- 
ment and order of the Rent Control Tri- 
buna] dated 26th Aug., 1981 directing 
him te deposit alj arrears of rent from 
ist Nov., 1974 up to date at Rs. 30/- per 
month within one month from the date 
of the said order and if the rent is de- 
posited he would be deemed to have taken 
benefit of S. 14 (2) of the Act and in de- 
fault order of eviction would be deemed 
to have been passed against him. The 
Additiona] Controller by his judgment 
and order dated 19th August, 1980 had 
directed the appellant ta deposit rent 
with effect from 1st May, 1980 at Rs. 80/- 


per month and dismissed the eviction 
petition filed by the respondent under 
S. 14 (1) (a) of the Act. 

2. Briefly the facts are that Parbati 


Devi respondent claimed eviction of the 
appellant under S. 14 (1) (a) of the Act 
alleging that he has been a tenant under 
her since ist Nov., 1974 at Rs. 80/- per 
month, that a notice of demand dated 6th 
July, 1979 was served upon him requir- 
ing him to pay all arrears of rent for the 
period from ist November, 1974 onwards 
at Rs. 80/- per month, that he neither 
paid nor tendered any rent and there- 
fore he was liable to eviction. She also 
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alleged that he was not entitled to bers- 
fit under S. 14 (2) of the Act as according 
to her he hag aiready availed of the 
same by order dated 20th Dec., 1978 of 
the Rent Control] Tribunal iy the earlier 
proceedings between the parties. The 
notice of demang was served os llth 
July, 1979 and the eviction application 
was filed on 20th Nov., 1979. The appel- 
lant in his written statement pleaded 
that he was a tenant since October- 
November, 1973, that he deposited two 
months rent in court in Suit No. 33 of 
1975, that a sum of Rs. 3360/- was paid 
in cash to the husband/attorney of the 
respondent on Ist June, 1979 that he had 
remitted Rs. 560/- ang Rs. 480/- by 
money orders on 21st July, 1979 and 2th 
July, 1979 which were refused by ine 
respondent, that previously no order 
directing him tọ deposit rent under 
S. 15 (1) of the Act was passed ang tEat 
he had never enjoyed any benefit under 
S. 14 (2) of the Act. 


3. The following questions 
this appeal: | 

1. Whether the appellant nad previ- 
ously enjoyed the benefit under 5. 14 (2) 
of the Act? 

2. Whether 
Hs. 160/- as rent for two months in court. 

3. Whether the appellant paid Ruip=es 
3380/- in cask to the husband/attorney of 
the respondent on Ist June, 1979. 

4. What amount on account of rent 
was due to the respondent-landlady on 


arise in 


the date of notice of demand ie. Sth 
July, 1979. 
5. Whether the appellant tendered 


Rs. 560/- ang Rs. 480/- by money orders 
dated 21st July, 1979 and 27th July, 1:79 
ta the respondent. If so, to what effect? 


4. On 2ist Jan., 1975 Parbati Devi- 
respondent had filed an eviction petition 
against one Dharam Bir Gupta and Brij 
Lal Gautam, the present appellant wlich 
was dismissed by the Additiona] Control- 
ler vide order dated 27th July, 1976 had- 
ing that Brij Lal Gautam, the present 
appellant was tenant in the premises and 
not Dharam Bir Gupta, under the rve- 
spondent. A compromise however was 
arrived at in appeal before the Rent 
Control Tribuna] on 20th December, 1378 
wherein the present respondent mad= a 
statement accepting the appellant as the 
tenant under her with | effect from Ist 
November, 1974 at Rs. 80/- per moath 
and the appellant agreeing to pay all 
arrears of rent for the period from ist 
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the appellant deposi-ed: 


‘finding. Learned counsel for the 
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Nov., 1974 at Rs. 80/- per month in eight 
equal monthly instalments. This order 
was passed by the Tribumaj on the agree- 
ment of the parties. There was no order 
requiring the appellant-tenant to deposit 
reni within the meaning of S.15(1) of 
the Act. In fact in the previous litigation 
there was ng eviction application against 
the appellant on the ground of non-pay- 
ment of rent. The order of the Tribunal 
dated 20th December. 1980 was not an 
order for deposit. Under these circum- 
stances it cannot be said that the appel- 
lant-tenant ever enjoyed the benefit 
under S. 14 (2) of the Act. The Controller 
and the Tribunal in the present case havel 
also held that the appellant never enjoy- 
ed the benefit under S. 14 (2) of the Act. 
Nothing has been brought to my notice 
by the learned counse] for the respon- 
dent in support of the plea that the ap- 
pellant had already enjoyed the said 
benefit. 


5 It is admitted by the counse] for 
the respondent that the appellant de- 
posited a sum of Rs. 160/- under S. 27 of 
the Act in the office of the Controller on 
28th Feb., 1975 as rent for Nov. and 
Dec., 1974. 


6. The real dispute between the par- 
ties is whether the appellant paid Rupees 
3360/- on Ist June, 1979 to the husband/ 
attorney of the respondent-landlady. The 
Controller held that the said amount was 
paid but the Tribunal reversed the said 
appel- 
lant submits that the judgment and order 
of the Rent Control Tribunal reversing 
the said finding of the Controller is 
contrary to law and that the judgment is 
perverse. Dua Ditta, husband of the land- 
lady ‘appeareq as A. W. 1. He deposed, 
“I did not receive any money order. 
Neither Parbati had received any amount 
Or money order since 20th December, 
MOTB Miris As J did not receive any cash 
in the arrears of rent, I did not execute 
any receipt in favour of the respondent”. 
He has admitted that sometimes his hand 
trembles while writing and sometime not. 
He denied his signatures on the receipt 
for Rs. 3360/-. dated 1st June, 1979 mark- 
ed ‘A’. He denied the suggestion that he 
had received Rs. 3360/- from the appel- 
lant and that signatures were obtained 
on the receipt Ex. R.-l. As against this 
evidence the appellant-tenant appearing 
as R. W. 1 has deposed, “I paid Rupees 
3360/~ on Ist June, 1979 in the presence 
of Jugminder Dass. The ‘receipt was 
scribed by Lala Jugminder Dass, Dua 
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Ditta signed the receipt Ex. R. 1 in my 
presence. Jugmindey Dass also signed in 
my presence”. Jn cross-examination he 
has stated that he took this amount as 
loan from his father-in-law. He denied 
that the signatures on Ex. R. 1 in dispute 
were forged by him and Jugminder Dass. 
Jugmindeyr Dass, scribe of the receipt, 
appearing as R. W. 2 has deposed, ‘“Re- 
ceipt Ex. R. 1 is in my hanq and bears 
my signatures. Dug Ditta signed the re- 
celpt in my presence. I scribed this re- 
ceipt at the instance of the attorney of 
the petitioner. A sum of Rs. 3360/~ was 
paid in my presence to Dua Ditta by the 
respondent and the receipt was scribed 
in token of payment of the said amount. 
In cross-examination he has deposed that 
Dua Ditta has been known to him since 
1971-72. He denied that he had forged 
the signatures of Dua Ditta on the said 
receipt. He has further deposeq that he 
scribed the receipt at the instance of Dua 
Ditta. Ex. R. 1 is the receipt dateq 1st 
June, 1979 showing payment of Rs. 3360/- 
by the appellant to Dua Ditta in terms 
of the order of Shri P. K. Babri, Rent 
Control] Tribunal] dated “20-1-78". The 
month of ‘January’ in the receipt appears 
to be a typing mistake. It is the admitted 
case of the parties that only litigation 
between the parties was previously de- 
cided by Shri. P. K. Babri, Rent Control 
Tribuna] on 20th Dec., 1978. The receipt 
further mentions that the payment is 
towards instalments as ordered by the 
Tribunal. The Controller while discuss- 
ing the evidence of the parties on the 
question of payment and execution of the 
receipt Ex. R., 1 accepted the. version of 
the appellant corroborated by his wit- 
ness Jugminder Dess R. W. 2, scribe of 
the receipt Ex. R. 1 and rejected the 
bald statement of the general attorney of 
the landlady denying the receipt of the 
amount and execution of the receipt. The 
Controller also compared the signatures 
of Dua Ditta, attorney of the respondent 
on the receipt Ex. R. 1 with his admitted 
signatures, on the replication and he also 
took into consideration the admission by 
Dua Ditta that his hand trembles at the 
time of signing. In my view the Control- 
ler after discussing the entire evidence 
on record and taking all the circum- 
stances in the case correctly concluded 
that a sum of Rs. 3360/- was paid by the 
appellant to the respondent’s attorney 
against receipt dated Ist June, 1979 
Ex. R. 1. The Rent Control] Tribunal 


however reversed this finding on the 
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ground that no allegation was made by 
the appellant in the written statement, 
that he ever obtained receipt shewing 
payment. According tọ the Tribunal this 
was an important fact which should have 
found place in the pleading. On account 
of the absence of such a plea in the 
written statement the Tribunal observed 
that the receipt was not q genuine docu- 
ment and therefore held that the amount 
of Rs. 3360/- was not paid by the appel- 
lant. Learned counse] for the appellant 
submits that the approach of the Tribu- 
na] was patently erroneous. His submis- 
sion is that the appellant in his written 
Statement has sufficiently pleaded pay- 
ment of Rs. 3360/- on ist June, 1979 to 
the attorney of the respondent-landlady. 
He submits that the receipt in support of 
the said plea was a piece of evidence and 
as such it was not to be pleaded. He fur- 
ther submits that he filed the original 
receipt along with photostat copy there- 
of before the Controller according to his 
directions. The written statement was 
filed on 25th February, 1980 on which 
date the parties were directed to file 
documents and to admit or deny the same 
on the next date of hearing i e 5th 
March, 1980. On the adjourned date i.e. 
5-3-1980 the appellant had filed the ori- 
ginal receipt of Rs. 3360/- along with 
photostat copy. O. 6, R. 2 (1) of the Civil 
P. C. (hereinafter referred to as ‘the 
Code’) requires that every pleading shall 
contain only a statement In qa concise _ 
form of the material facts on which the 
party pleading relies for his claim or de- 
fence but not the evidence by which 
they are to be proved. The materia] fact 
in the case is whether the sum of Rupees 
3360/- was paid by the appellant on ist 
June, 1979. This fact was to be proved by 
evidence and the evidence is the original 
document showing the payment by the 
appellant. This document is receipt 
Ex. R. 1 which stands duly proved on the 
record. In my view the material fact was 
to plead the fact of payment of Rs. 3360/- 
on Ist June, 1979 by the appellant to the 
respondent’s attorney. The execution of 
receipt for Rs. 3360/- on Ist June, 1979 
was not a material fact but it was only 
an evidence to prove the material fact. 
O. 6, R. 2 (1) of the Code prohibits the 
pleading of evidence. Al; the primary 
facts which must be proved at the trial 
by a party to establish the existence of a 
cause of action òp his defence, are mater- 
ia] facts. Thus the payment was properly 
pleaded by the appellant in the written. 
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statement and it- was not necessary tc 
refer to the particulars of the document 
Learned counsel for the appellant further 
submits that the plea of payment was 
taken by him in the written statemen: 
which was filed on 25th Feb., 1980 and 
that the original receipt Ex. R. 1 dated 
ist June, 1979 was filed on record on 5ta 
March, 1981 and the evidence of the par- 
ties was recorded on 4th July, 1980 and 
30th July, 1980 and no prejudice was 
caused to the respondent. In view of O. 6, 
R. 2 of the Code I am of the view that 
the appellant hag pleaded alj materiel 
facts in support of his defence. 
case when the original receipt. Ex. R. i 
was produced on record as ordered by 
Ithe ‘Controller, mere absence of refer- 
ence to such a document in the writtea 
statement does not constitute any varie 
tion between the pleading and proof. The 
respondent was entitled to lead evidence 
to disprove the receipt but excepting his 
bald statement no evidence was produced 
by the attorney/husband of the respor- 
dent. 

7. Learned counsel for the respondent 
however submits that as the Civi} P. C. 
is applicable to proceedings before tke 
Controller, the appellant ought to have 
filed the original receipt Ex. R. 1 along 
wilh the written statement on 25th Fet, 
1980. He refers to O. 6, R. 8A of the Coca 
asinserted by Act 104 of 1976 with effect 
from’ 1st Feb., 1977. This rule reads 6s 
under: 

“BA (1) Where a defendant based hs 
defence upon a document in his posses- 
sion or power, he shal] produce lt in 
court when the written statement is pre- 
sented by him and shall, at the same tima, 
deliver the document or a copy thereof, 
to be filed with the written statement. 


(2) A document which ought to be pro- 
duced in court by the defendant under 
this rule, but ig not so produced, shall 
not, without the leave of the court, k2 
received in evidence on his behalf at tke 
hearing of the suit. 

(3) Nothing in this rule shal] apply ‘9 
documents produced,— 

(a) for the cross-examination of 
plaintiffs witnesses, or 

(b) in answer to any case set up by tka 
plaintiff subsequent to the filing of tka 
plaint, or z 

(e) handed over to a witness merely to 
refresh his memory.” 

His argument is that as the original re- 
ceipt Ex. R. 1 was not produced along 
with the written statement the same car- 
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not be taken into consideration. He fur- 
they submits that no leave of the court 
was obtained under O. 8, R. 8A (2) of the 
Code. I do not agree. Ag already stated 
the written statement was filed on 25th 
February, 1980 when the Controller 
directed the parties to file the documents 
on the adjourned date i.e. 5th March, 
1980. The documents were filed. The ori- 
ginal receipt was alSo filed. Impliedly it 
means that the Controlley granted leave 
to the appellant to file the original re- 
ceipt and other documents on 5th March; 
1980. 


8. Learned counse] for the appellant 
further submits that the finding of the 
Tribunal is perverse and contrary to evi- 
dence on record. He therefore submits 
that this court in second appeal] has juris- 
diction to reverse the same. He also sub- 
mits that a bare look on the disputed re- 
ceipt and its comparison with the signa- 
tures of the attorney on the replication 
goes toshow that the receipt was in fact 
signed by the attorney as held by the 
Controller. He submits that this court is 
also entitled to make comparison of the 
two signatures as was done by the Sup- 
reme Court in Fakhruddin v. State of 
Madhya Pradesh, AIR 1967 SC 1326. In 
that case the Supreme Court in appeal 
called for the writings for making a com- 
parison thereof. The Judges compared the 
disputed writing at the instance of the 
appellant’s counsel. J have also compared 
the signatures of Dua Ditta, attorney of 
the respondent with his admitted signa- 
tures on the replication dated 5th March, 
1980 and I am of the view that the signa- 
tures on the disputed receipt tally with 
the signatures on the replication.. 


9. Learned counsel fop the appellant 
submits that the Rent Control] Tribunal 
reversed the finding of the Controller 
without applying its mind to the several 
considerations which found favour with 
the Controller. It is correct that the Con- 
trolley took into consideration the entire 
evidence on recorg and discussed the 
same but the tribuna] merely on the 
ground that the fact of execution of the 


‘receipt showing the payment of Rs. 3360/- 


was not incorporated in the written state- 
ment held the said document to be not a 
genuine document. On the other hand 
the Controller compared the disputed 
signatures with the admitted writings. 
He took into consideration the evidence 
of the appellant ang his witness. His wit- 
ness deposed that the payment of Rupees 
3360/- was made, that the receipt was 
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scribed by him, that Dua Ditta, attorney 
of the respondent signed the receipt in 
his presence. The Tribunal] did not dis- 
cuss any of these matters at all. 


In Deo Chand v. Shiv Ram, (1969) 
SCC 330 it has been , observed that if 
some vital evidence was left out on a 
wrong appreciation of the lega] position 
the findings would vitiate and could be 
assailed in the second appeal and that 
the High Court was within rights in re- 
considering the evidence and reaching a 
conclusion about the ora] evidence. In 


Arjan v. Jai Pal, 1974 Ren CR 409 (Him . 


Pra) it has been held that in cases where 
the appellate authority reverses the find- 
ings of the Rent Controller it is necessary 
that he should apply his mind to the 
several considerations which found fav- 
our with the Rent Controller. After going 
through the judgments of the Controller 
and the Tribunaj I am of the view that 
it does not appear that the appellate au- 
thority did so in this case. In the present 
case it is clear that the Tribuna] did not 
take into consideration the ora] evidence 
of the appellant and his witness regard- 
ing the receipt in question. In Bhagwant 
Singh v. Jagan Nath, 1976 Ren CR 239 
it has been held that this Court can inter- 
fere in second appeal if verba] evidence 
on record has been omitted from con- 
sideration. Further learned counsel sub- 
mits that the finding regarding payment 
of Rs. 3360/- was based on the receipt 
Ex. R. 1 besides the ora] evidence con- 
sisting of the appellant and his witnesses 
on one side and the statement of the re- 
spondent’s attorney on the other side and 
that the decision hinges on the credibility 
of the witnesses. The Controller dig not 
place any reliance upon the statement of 
the respondent’s attorney. His argument 
is that there was nothing on the record 
to displace the opinion of the Controller 
and that the Rent Control Tribunal ought 
not to.have interfered with the finding of 
the Controller on the question of fact. In 
Sarju Pershad Ramdeo Sahu v. Jwa- 
leshwari Pratap Narain Singh, AIR 1951 
SC 120 (at p. 121) it has been observed 
as under: 


”The question for our consideration is 
undoubtedly one of fact, the decision of 
which depends upon the appreciation of 
the oral evidence adduced in the case. In 
such cases, the appellate ` court has got 
to bear in mind that it has not the ad- 
vantage which the tria} Judge had in 
having the witnesses before him and of 
observing the manner in which they de- 
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posed in court. This certainly does not 
mean that when an appeal lies on facts, 
the appellate court is not competent to 
reverse q finding of fact arriveq at by 
the trial Judge. The rule is — and it is 
nothing more than a rule of practice — 
that when there is conflict of ora] evi- 
dence of the parties on any matter in 
issue and the decision hinges upon the 
credibility of the witnesses, then unless 
there is some special feature about the 
evidence of a particular witness which 
has escaped the trial Judge’s notice or 
there is a sufficient balance of improbabi- 
lity to displace his opinion as to where 
the credibility lies, the appellate court 
should not interfere with the finding of 
the trial Judge on a question of fact”. 


In Raghbir Saran v. Radhey Sham, 1971 
Ren CJ 485 this court held that even in 
the case of a conflict in the oral evidence 
of the parties unsupported by any other 
evidence or circumstances, when the 
probabilities are found to be equally 
balanced the appellate court would not 
normally interfere easily with the find- 
ings of the trial court and when the 
tria] court supports one set of oral evi- 
dence with some authentic documentary 
evidence, the appellate court will have 
little justification to interfere with . the 
findings of fact of the trial court. This 
court referred with advantage to the ob- 
servations of the Supreme Court in Sarju 
Prashad Ram Dey Sahy (supra). In Gopi 
tihadi v. Gokhei Pande, AIR 1954 Orissa 
17 (Para 8) it has been observed, “if the 
evidence, taken as a whole supports the 
view taken by the trial court, the appel- 
late court should not, except for very 
compelling reasons, set aside that find- 
Ing even if it takes a different view of 
the evidence”. In the instant case before 
the Tribunal there were no compelling 
reasons to reverse the finding of the Con- 
troller. After considering the entire evi- 
dence on record I am of the view that 
the Tribuna] was not justified in reverse- 
Ing the finding of the Controller. I, there- 
fore, hold that the appellant paid Rupees 
3360/- on 1-6-79 to the respondent’s at- 
torney. : 

10. The respondent claims eviction 
under S. 14 (1) (a) of the Act. He served 
a notice of demand dated 6th July, 1979 
upon the appellant on or about 11th July, 
1979. The respondent demanded arrears 
of rent at Rs. 80/- per month for the 
period from 1st November, 1974: As dis- 
cussed earlier a sum of Rs. 160/- wes de- 
posited by the appellant under S. 27 of 


:- ist July 1978 


rs 
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the Act for Nov. and Dec, 1974. He alsc 


paid a sum of Rs. 3360/- on ist June, 
1979 to the respondent’s attorney. After 
taking Into consideration these two pay- 
ments it is held that the appellant hac 
paid rents up to 30th June, 1978. In other 
words on 6th July 1979 rent was due tc 
the respondent for the period from is: 
July 1978 onwards. 

11. The next question to be consider- 
ed is whether the appellant tenant paic 
or tendered the rent legally recoverable 


‘from him within two months of the date 


of service of the notice of demand. The 
respondent remitted Rs. 560/- by money 
order on 2ist July 1979 and another sum 


of Rs. 480/- by money order on` 27th 
July 1979. These money orders were 
refused by the respondent. The two 


money orders were_sufficient to discharge 
the arrears of rent for the period from 
to ist July 1979. Thue 
it is held that the appellant tendered the 
rent dueto her within a period of two 
months from the date of service of the 
notice of demand. In other words the 
respondent landlady had no cause of 
action for instituting the application for 
eviction claiming eviction under S. 14 
(1) (a) of the Act. The Tribunal wa: 
therefore wrong in directing the appel- 
lant to deposit the arrears of rent from 
lst November, 1974. The Addl. Con- 
troller was also wrong in directing the 
appellant to deposit rent for the period 
from ist May 1980 onwards. As the 
respondent landlady. had no cause of ac- 
tion against the appellant tenant umder 
Section 14 (1) of the said Act, the evic- 
tion application is liable to be dismissed. 
12. I accordingly accept this appeal, 
set aside the judgment and orders of th= 
Addl. Controller ang the Tribuna} anc 
dismiss the eviction application filed br 
the respondent against the appellant. No 

order as to costs. 
Appeal allowec. 
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(A) Punjab Municipal Act (3 of 1911); 
Ss. 171 (4) and (5), 169, 173 and 188 — 
Act made applicable to Delhi in 1958 — 
Buildings in Connaught circus owned 
by appellants — Verandahs of these 
buildings declared as. public street under 
S. 171 (4) — Punjab Act being an “exis- 
ting law” its validity cannot be challen- 
ged on ground of violating Art. 31 of 
Constitution. (Constitution of India, 
Arts, 31, 245 and 246). 


Section 171 (4) of the Act even if it 
amounts to a deprivation of property of 
the plaintiffs appellants is an “existing 
law” within Art, 31 (5) of Constitution 
and therefore saved from the attack of 
unconstitutionality, The declaration of 
the plaintiff appellant's verandah in 
Connaught Circus as a public street is 
not void on this ground. Thus S. 171 
(4) and the notification are valid. Case 
law discussed. (Para 29) 


Sub-sec, (5) of sec, 171 provides that 
Sec. 171 shalj not take effect in any 
municipality until it has been specially 
extended thereto. I; is true that it was 
extended to the New Delhi Municipal 
Commtitee in 1958 but that does not 
mean that it was not an ‘existing law’. 
Sub-sec, (5) is a piece of conditional 
legislation, But a conditional legisla- 
tion is not a new law. A legislation can 
itself fix the period of its own com- 
mencement or it may leave that to be 
done by an external authority. The 
legislature may itself determine the 
whole area to which it is to be applied 
or may leave this to be done by the 
same external authority. This external 
authority may extend the operation of 
the law to a certain area and also fix 
the time for its commencement in that 
area. This is what sub-section (5) of 
The State Gov- 
ernment is empowered to extend the 
provisions of Section 171 to any munici- 
pality either of its own motion or at 
the request or the committee. The legis- 
lature entrusts the State Government 
the task of extending Section 171 to any 
municipaliy. It is a power that is con- 
ferred by the legislature upon the State 
Government, It is in fact a power con- 
tinually exercised. Legislation conditional - 
on the use of particular powers, or on 
the exercise of a limited discretion en- 
trusted by the legislature to person in 
whom it places confidence is no un- 
common thing; and in many  circum- 
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stances it may be highly convenient, 
(Paras 8, 9) 
The section does not empower the 
State Government to enact a law itself. 
The legislature has enacted the whole 
of the law under Section 171 which has 
to operate in a particular municipality 
when it is extended to it. The whole 
of the law. therefore, is to be found in 
the statute itself except the name of the 
municipality to which these provisions 
are to apply. Only the name of the 
municipality has been left blank. Merely 
because the filling up of the blank and 
the narning of the municipality in the 
future is left to the absolute discretion 
of the State Government that does not 
take the legislation out of the category 
of an ‘existing law’, In any contingency 
that may hereafter arise the State Gov- 
ernment is empowered by the legisla- 
ture to extend the provisions of Sec, 171 
to a particular municipality, This is the 
effect of sub-section (5). The legislature 
cannot lay down at once and for all 
times a list of municipalities to which 
the provisions of a particular enactment 
shall apply. It must be in the very na- 
ture of things left to the executive to 
determine the conditions and the circum- 
stances in which it will extend the pro- 
visions of the Act to a particular locality 
or area. The legislature cannot delegate 
the power to legislate independently, 
but it can confer the power that in cer- 
fain circumstances the designed au- 
thority may exercise the power given to 
it by the legislature. (Paras 13, 14) 
No new law was created; no old one 
was repealed, Section 171 of the Act of 
1911 was extended to New Delhi Muni- 
‘cipal Committee. Nothing more. Con- 
ditional legislation is within the legiti- 
mate powers of a sovereign legislature. 


The legislature in no way has affected 
itself or abdicated its functions. Dire- 


ctly and immediately, under and by vir- 
tue of the Act of 1911 itself the power 
to issue notification is exercised by the 
the State Government. (Para 23) 

(B) Punjab Municipal Act (3 of 1911), 
Section 3 (13) (a) and (b) — Expressions 
‘streets’ and ‘public streets’ —— Building 
belonging to plaintiff appellant in Con- 
naught Circus having verandah— Public 
had right to pass and repass in the 
verandah — Right uninterrupted for a 
long time — Declaration of verandah as 
‘street? is not illegal —- Lower Courts 
coming to uniform conclusion that. ver- 


andahs in question were streets — Find- 
ing of fact cannot be contested in Letters 
Patent Appeal. (Letters Patent (Delhi) 
Cl. 10). (1902) ILR 25 Mad '635, Foll. 

~ (Para 36) 


(C) Punjab Municipal Act (3 of 1911), 
Sections 171 (4) and 3 (13) (a) — Decla- 
ration of verandah ags publice street — 
Notice by Committee — Notice put up 
in_ the verandahs is valid — Law does 
not require that notice must be served 
on the owner or that it should be affix- 
ed at several places in the street — Cor- 
rectness of conclusion of fact regarding 
notice cannot be challenged in Letters 
Patent Appeal (Letters Patent (Delhi), 
Cl, 10). 1975 MCC 454 (Delhi), Foil. 

(Para 38) 
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AVADH BEHARI ROHATGI, J.:— 
-This is a plaintiffs’ appeal under Cl, 10 
of the Letters Patent, On November 12, 
1963, the plaintiffs, M/s. Gobind Pershad 
Jagdish Pershad, instituted a suit for 
permanent injunction against the defen- 
dant, New Delhi Municipal~~Committee, 
The plaintiffs are the owner of a build- 
ing in Connaught Circus situate on -Plot 
No. 2 in Block H. This building has a 
verandah in front of it measuring 95.33 
x 17 feet adjoining the vernadahs of 
other shops in Connaught Circus, The 
plaintiffs claimed that the verandah was 
their private property and that the de- 
-claration of the verandah as a ‘public 
street?’ by the defendant committee in 
` exercise of its powers under Sec. 171 (4) 
of the Punjab Municipal Act 1911 (the 
Act) was illegal and ultra vires for di- 
verse reasons, The committee contested 
the suit, The single question that arose 
for decision was whether the action of 
the committee in declaring the verandah 
of Connaught Circus as a ‘public street’ 
under Section 171 (4) of the Punjab 
Municipal Act 1911, was ulfra vires or 
intra vires. The subordinate Judge dis- 
missed the suit by order dated Decem- 
ber 23, 1965. From his decision an ap- 
peal was taken to the senior sub-judge. 
He dismissed the appeal on February 13, 
1967. The plaintiffs filed a second ap- 
peal in the High Court. A learned single 
Judge of this Court dismissed the appeal 
.on November 24, 1975. From his deci- 
sion the plaintiffs’ appeal to this Court. 


2. The plaintiffs obtained a perpetual 
ease dated February 20, 1940, from the 
Governor-General in Councij in respect 
of Plot No. 2 in Block H Connaught 
Circus in the new capital of Delhi. They 
constructed the building in accordance 
with the sanctioned plan. The veran- 
dahs in front of this building and other 
buildings were used for passing and, re- 
passing by the members of: the public. 

3. Section 171 of the Act gives power 
to the committee to declare streets as 
“publie streets”. The material provisions 
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of Bermondsey v` . sub-sections : 


‘Thereafter the committee 


necessary in the 


felt aggrieved. They objected 


of ‘Section 171 are the following - two ` 


” 


META. E . 
(4) A committee’ may ` at.any- time,. . 
by notice fixed up in. any street or. 
part thereof: not maintainable - by. the ` 
committee, give intimation ‘of their in- 
tention to declare the same ‘a’ “public 


street, and unléss within one month next - 


after such notice has been so put up, the 
owner or any one of several owners of . 
such street or such part of a street lodge 
objection thereto at the municipal office, 
the municipal committee may, by notice 
in writing, put up Ín such street, or 
such part; declare the same to be public 
street vested in the committee, ~ 


(3) This section shal] not take effect 
in any municipality until it has been 
specially extended thereto by the State 
Government of its own motion or at 
the request of the committee,” f 

4. Section 171 was extended to the 
area of New Delhi Municipality by the 
Chief Commissioner by Notification 
No. F.-3 (3)/56-ISC dated June 3, 1958. 
passed a re- 
solution dated July 4, 1958, accepting 
the suggestion of the Delhi Administra- 
tion that Connaught Place & Connaught 
Circus verandah may be declared as 
public streets and pedlars and squatters 
be removed therefrom, On July 18, 
1959, at a special meeting the committee - 
passed a resolution stating that.it was 
public interest and 
public safety to declare all Connaught 
Place and Connaught Circus verandahs 
as ‘public streets’. It was resolved that 
action under Section 171 (4) be taken 
forthwith. On September 30, 1958,. by 
another resolution the committee resolv- 
ed that passages in Connaught Place, 
Connaught Circus and radial roads be 
declared as ‘public streets’ and directed 
that necessary notices be issued, By this 
action of the committee the plaintiffs 
to the 
declaration of their verandah as a ‘public 
street’ mainly on three grounds, 


5. Mr. Madan Bhatia on behalf of the 


plaintiffs has repeated these three 
grounds before us. The first and the 
foremost ground he took is that Sec- 


tion {71 (4) & (5) are ultra vires the 
Constitution The mainstay of his sub- 
mission is that declaration of verandahs 
as ‘public streets’ under Section 171 (4) 


* funds. and becomes “the 


~‘ 


- amounts ` to.: a deprivation of the plain- 


tiffs’ property without payment of com- 
pensation and this action constituted an 
infringement of the fundamental right 


- to property enshrined in Article 31 - of 
' the ‘Constitution as. it stood before 


its 
abolition by the 44th ‘Amendment Act, 
1978, -He referred us to Sections 169, 


< €73,188 (u) of the Act to show that the 


declarotion of a street as a ‘publia 
street’ amounted .to deprivation of pro- 
perty without payment of compensa- 
tion;. Section 169 was the pivot of his 
argument, He says that as public 
street is to be maintained~out of publie 
absolute pro- 
perty of the committee”, this amounts 
to taking of privafe property and is an 


act Of acquisition, He contended that 
notwithstanding the abolition of the 
right to property in Pat Ill 


of the Constitution the Act of the com- 
mittee must be struck down as ultra 
vires because at the relevant time in 
1958, when the verandahs were declared 
‘oublie streets’ the right to property was 
one of the rights guaranteed by the Con- 
stitution and, therefore, this case must 
be decided according to the law as it 
existed in 1958, For purposes of argu- 
ment (without deciding) we assume thaf 
he is correct. We assume two things 1 
(1) that the declaration of the verandahs 
as a ‘public street? amounts to a depri- 


-vation of property, (2) that this case has 


to be decided with reference to the law 
as it existed in 1958, On these two as- 


‘sumptions the argument has proceeded 


before us. We have not examined the 
correctness of these assumptions because 
this case can be decided on a narrow 
ground, 

6. Following the decision of the Divi- 
sion Bench in Pashupati ‘Nath v, New 
Delhi Municipal Committee, 1975 MCC 
454, the learned single Judge held that 


-~ he was bound by the said decision and as 


ruled therein there is no deprivation. of 
the property rights of the plaintiffs in 
the Iand in dispute and no violation of 
Article 31 of the Constitution. We need 
not express any opinion on the correct- 
ness of the view taken in Pushpati 
Nath’s case because the validity af Sec- 
tion 171 (4) and (5) of the Act can be 
upheld on another ground. 

7.. Article 31 as ii stood before amend- 
ment was in these terms: 

“31, Compulsory acquisition 
perty:— 


of pro- 


‘tion 171 (4) of the 
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(1) No person shalf be deprived of his 


' property save by ‘authority of law, 


(2) No property shall be compulsorily 
acquired or requisitioned save for a 
public purpose and save by authority . 
of a law which provides for acquisition 


or requisitioning of the property for an 


amount which may be fixed by such law 
or which may be determined as may be 
specified in such law; and no such law - 
shall be called in question in any court 
on the ground that the amount so fixed 
or determined is not adequate or that 
the whole or any part of such amount is 


to be given otherwise than in cash; 


73 


(5) Nothing in clause (2) shalf affect 

(a} the provisions of any existing law 
other than a law to which the provisions 
of clause (6) apply, 


WP ee 


ry 


affect the provisions of any ‘existing law’. - 
The principal question is whether Sec- 
Punjab Municipal 
Act, 1911 (Punjab Act 3 of 1911) is an. 
‘existing law’ within the meaning of 
clause (5) of Article 31, Very full 
arguments were addressed to us on this 
question by both sides, We were refer- 
red to a targe number of authorities. Mr. 
Bhatia argued that since Section 171 (4) 
was brought into operation by the noti- 
fication dated June 3, 1958, issued under 
sub-s. (5) therefore it was, so far as 
New Delhi was concerned, not an ‘exist- 
ing Jaw’, This argument, in our opinion, 
is based on a misperception of the true 
character and nature of legislation, Sub- 
section (5) of Section 171 provides that 
Section 171 shall not take effect in any 
municipality until it has been specially 
extended thereto, It is true that it was 
extended to the New Delhi Municipal 
Committee in 1958 but that does not 
mean that if was not an ‘existing law’. 
Sub-section (5) is a piece of conditional 
legislation, Put a conditional legislation 
is not a new.law. This has been estab- 
lished ‘by the decision of the Privy Coun- 
ci! in Queen v, SBurah, (1878) 5 Ind 
App 178. It was. followed by the 
Supreme Court in Sarbar Inder Singh 
v. State of Rajasthan, 1957 SCR 605; 
(AIR 1957 SC 510): Lachmi Narain v 
Union of India, AIR 1976 SC Tl4 (722) & 
Kerala State Electricity Board v. Indian 
Aluminium Co., AIR 1976 SC 1031, In 
Australia it was followed in Baxter v. 
Ah Way, (1909) 8 CLR 626, 
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9. A legislation ‘can itself fix the 
period of its own commencement or it 
may leava that to ba done. by an 2X1 
ternal authority, The legislatura may, 
itself determine tha whole area to which 
it is to be applied or may leave this to 


be done by the same external author-ty. 


This external authority may extend -ha 
operation of the law to a certain area 
and also fix the time for its commenze~ 
ment in that area, This is what subs 
section (3) of Section 171 seeks fo do, 
The State Government is empowered to. 
extend the provisions of S. 17L to eny, 
municipality either of its own moton 
or at the request of tha committee, The 
legislature entrusts the State 7 
ment the fask of extending Section (7! 
to any municipality, It is a power that 
is conferred by the Tegislature upon he 
State Government, I; is in fact a power? 
continually exercised, and it has never. 
occurred to anybody to dispute it, Legis- 


ation conditional on the use of partis 


cular powers, or on the exercise of a 
limited discretion entrusted by the legis- 
lature to persons in whom it places con- 
fidence is no uncommon thing; and in 
many circumstances it may be 
convenient, The statute book both in 
England and india abounds with exan-< 
ples of if. As was said by the Austra« 
lian High Court s : 

“Now the legislature would be an ‘n= 
effective instrument for making laws itié 
only dealt with the circumstances exist 
ing at the date of the measure, ‘The 
alm of all legislatures is to project 
their minds as far as possible into the 
future, and to provide in terms as geres 
ral as possible for all contingences 
likely to arise in the application of the 
jaw, But it is not possible to provide 
specifically for all cases, and, therefore, 
legislation from thea very earliest timas, 
and particularly in more modern timas, 
has taken the form of conditional leg s« 
lation, leaving if to some specified sux 
thority to determine the circumstances 
in which the law shall be applied, or to 
what ifs operation ‘shall be extended, or 
the particular class of persons or goods 
to which it shall be applied’. 

(Baxter v, Ah way (1909) 8 CLR @6 
(supra) per O’Connor, S.. af pp. 637-33). 

10. In the case of Field v, Clark, 
(1892) 148 US 649 at page 694, Mr, Juss 
tice Harlan said 4 


. “Half the statutes on our books are in - 
the alternative, depending on the ds: 


Governs — 


cretion of some ` person or. persons , to 
whom is confided tha duty of determin- 
ing whether the proper occasion exists 
for executing them, But it cannot be 
said that the exercise.of such: discretion — 
is the making of the lawyi.....sscececers 


To asserg that a Iaw is Jess than a law,. 
because it is made to depend upon a 
future event or act is to rob the legis- . 
lature of the power to act wisely for the 
public welfare whenever a law is passed 
relating to a state of affairs. not, yet 
developed, or to things future and im« 

possible to fully know,” 


11. The proper distinction, the court 
said, was this! 


“The lIegislature cannot delegate its 
power to make a law; but if can make a 
law to delegate a power to determine 
some fact or state of things upon which 
the law makes, or intends to make, its 
own action depend, To deny this would 
be to stop the wheels of government, 
There are many things upon which wise 
and useful legislation must depend 
which cannot be known to the law- 
making power, and must therefore, be 2 
subjecg of inquiry and determination 
outside fhe halls of legislation,” 


12, Tt is, therefore, clear that i¢ is 
competent for the legislature to enact 


ihe law and to leave its extension to a 
particular municipalify in future to the. 
state government, The legislature con- 
fides in the state government, The state 
government is the best judge to deter~ 
mine the circumstances in which Section 
i? should be extended foa given muni» 
cipality, The  conditionaf legislation 
enacts a power which enables the exe- 
culiva government to act in future in- 
the public interest or some sudden emer- 
gency which would have been impossible 
for any legislature, no matter how great 
the extent of its presclence, to forese@, 


Tf is the will of the legislature that the 


state government may extend the provi- 
sions of sec, 171 to such municipality as 
in ifs discretion fg may determine, It is 
for the state government to say under 
whak circumstances and to which muni- 
cipality will it exfend sec, 171, But thaf 
is no ground for treating a law of this 
kind as a new Taw altogether, It is an 
‘existing Taw" in the true sense because 
sub<sec, (5) merely limits the extension 
of. sec, £71 to a particular municipality 


' announces an 
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by the state government, But nothing 
more. It does not empower the state 
government to enact a law itself, It can 
merely extend a law validly enacted by 
the legislature to. a particular municipa- 
lity. 


13. The legislature has enacted the 
whole of the law under sec. 171 which 
has to operate in a particular municipa- 


Hity when it is extended to it, The 
whole of the law, therefore, is to be 
found in the statute itself except the 


name of the municipality to which these 
provisions are to apply, Only the name 
of the municipality has peen left blank. 
Merely because the filling up of the 
blank and the naming of the municipa- 
lity in the future is left to the absolute 
discretion of the state government that 
does not take the legislation out of the 
category of an ‘existing law’. In any 
contingency that may hereafter arise the 
state government is empowered by the 
legislature to extend the provisions of 
S. 171 to a particular municipality, This 
is the effect of sub-sec. (5). The legis- 
lature cannot lay down at once and for 
all times a list of municipalities to which 
the provisions of a particular enactment 
shall apply. It must be in the very 
nature of things left to the executive to 
determine the conditions and the cir- 
cumstances in which it will extend the 
provisions of the Act to a particular 
locality or area, 


14. The notification by the state 
government is merely an executive act. 
It is not a Jaw in itself, and has no 
sanction except such as is conferred on 
it by the legislature. The legislature 
makes the law, The notification merely 
executive act extending 
sec, 171 to a particular municipality. 
The state government is vested with 
powers to extend the particular provi- 
sion of the Act to a particular munici- 
pality where the circumstances call for 
its extension. The act of legislation is 
the passing of the Punjab Municipal 
Act (No. 3 of 1911), This Act was ex- 


tended to Delhi under the provisions of. 


the Delhi Laws Act 1912 soon there- 
after. The notification of 1958 by the 
state government is the exercise of a 
power by a designated authority appoin- 
ted by the legislature for extending the 
provisions of S. 171 of the Act to a par- 
ticular municipality. The legislature has 
power to confer such authority upon any 


A.LR. 


person or body fitted to exercise it, The 
legislature cannot delegate the power to 
legislate independently, but it can con- 
fer the power that in certain circum- 
stances the designated authority may 
exercise the power given to it by the 
legislature. 


15. In Russell v, The Queen (1882) 7 
AC 829 the Privy Council said: 

“The short answer to this objection 
(against delegation of legislative power) 
is that the Act does not. delegate any 
legislative powers whatever, It contains 
within itself the whole legislation on 
the matters with which it deals, The 
provision that certain parts of the Act 
shall come into operation only on. the 
petition: of a majority of electors does 
not confer on these persons powers to 
legislate, Parliament itself enacts the 
condition and everything which js to 
follow upon the condition being fuifill- 
ed. Conditional legislation of this kind 
is in many cases convenient, and is cer- 
tainly not unusual, and the power so to 
legislate cannot be denied to the Parlia- 
ment of Canada when the subject of 
legislation is within its competency.” 

16. We will refer io two cases on 
the subject of „conditional legislation. 
These are Powell v. Apollo Candle Co. 
(1885) 10 AC 282 and Emperor v, Ba- 
noari Lal Sarma, (1945) 72 Ind. App. 573 
(AIR 1945 PC 48) R. v, Burah (1878) 3 
A, C. 889, Hodge v, The Queen, (1883) 6 
A. C, 117 and Russell v. The Queen 
(1882-7 A. C, 829) are leading cases. 
These five cases have ‘passed into the 
folklore of administrative law. It is too 
late in the day to contend successfully 
that the power to extend a section of 
the Act to a particular municipality is 
not a conditional legislation, 


17, Mr, Bhatia referred us to Kalyani 
Stores v, State of Orissa, AIR 1966 SC 
1686, State of Mysore v. H. Sanjeeviah, 
AIR 1967 Sc 1189 and Ram Kirpal v, 
State of Bihar, AIR 1970 SC 951 (957) 
in support of his contention that power- 
to apply law is conterminous with the 
power to make law and was in’ sub- 
stance a form of legislation. Applying 
law to an area, he said, is making law 
for that area. On this ground he argued 
that the notification dated June 3, 1958, . 
was a post-Constitution law which was 
violative of the right to property then 
guaranteed by Art, 31. This argument 
is founded on an entire misconception of 
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the true nature and character of the 
notification. issued under sub—ec, 
(5) of Section 171, It was not an 
independent piece of legislation 


such as could be enacted only by 
the legislature but merely an exerzise 
of a power conferred by a statute which 
had previously been enacted by the 
appropriate legislative authority, Such 
legislation is termed conditional, because 
the legislature has itself made the law 
in all its completeness as regards “place, 
persons, laws, powers”, leaving nothing 
for an outside authority to legislate on, 
the only function assigned to it being te 
bring the law into operation at such -ima 
as it might decide, As the Supreme 
Court has said: 

“This is clear authority that a provi- 


sion in a statute conferring a power on 
an outside authority to bring it into 


force at such time as it might, in its own - 


‘discretion, determine, is conditional and 
_ not delegated legislation, and that it will 
be valid, unless there is in the Constitu- 
tion Act any limitation on its power to 
enact such a legislation.” 


(Sardar Inder Singh v, State of Rajas- 
than (1957 SCR 605 at page 618) : (AIR 
1957 SC 510 at, p. 515) (supra). 


18, Kalyani Stores, (AIR 1966 SC 
1686) (supra) was a case of delegated 
legislation. The notification of March 
31, 1961 issued under Bihar and Crissa 
Excise Act of 1915 which imposec an 
additional burden was held by the ma 
jority to be invalid as it did not comply 
with the constitutional requirements, AS 
Shah J. said; 


“It is not the case of the State that in 
exercise of any pre-existing condi-ional 
‘legislation duly enhanced rate was mad 
‘leviable on foreign liquor.” 


Delegated legislation is different from 
conditional legislation with whick we 
are concerned in this case. Stata of 
Mysore v, H, Sanjeeviah; (AIR 19€7 SC 
1189) (supra) follows Kalyani 
That also was a case of delegated legis- 
lation, 


19. Ram Kirpal, (AIR 1970 SC 951) 
(supra) is a decision of a different hue, 
The question that arose in that case was 
whether the Land Customs Act, 1924 
applied to Santhal Parganas as an ‘exist- 
ing law’, The Governor under 5S, 92. 
Government of India Act, 1935 could 
declare that a Central Act shall apply to 


Stores, - 
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excluded or partially excluded areas. 
Now S. 92 of Government of India Act, 
1935 ceased to exist after the repeal of 
the Government of India Act, 1935, by. 
Art, 395 of the Constitution, The 
Supreme Court held that the Land Cus- 
toms Act 1924 did not apply to Santhal 
Parganas as the power. to apply it which 
vested in: the Governor under the Gov- 
ernment of India Act 1935 was non-exis- 
tent when the Constitution came into 
force. The observations of Ray J, that 
“the power to apply laws is really to 
bring into legal effect sections of an 
Act as if the same had been enacted in 
its entirety (p. 958) have to be under- 
stood in this context.” We do not think 
that the Supreme Court was making a 
departure from the principle of condi- 
tional legislation which now seems to bè 
well established by a long series of de- 
cisions in England, India, America and 
Australia, 


20. We were referred to Vallabhdas 
Kanji (P) Ltd, v. Sales Tax Officer, AIR 
1963 Ker 202. In that case though the 
Sales Tax Act was passed before the 
commencement of the Constitution mate- 


rial and substantial amendments were 
made subsequently. Amendments 
were made making new law for some 
areas of the State Vaidialingam J., held 


that the Kerala General Sales Tax Act 
was not an ‘existing’ law. He distingui- 
shed Lilavati Bai v, State of Bombay, 
AIR 1957 SC 521 where extension of a 
pre-Constitution Act was held to be an 


‘existing law’, This brings out the dis- 


tinction between conditional legislation 
and delegated legislation in high relief. 
Ir -conditional legislation “discretion is 
not unconfined and vagrant, I; is cana- 
lized within banks that keep it from 
overflowing.” (per Cardozo J. in Panama. 
Refining Co, v. Ryan (Hot Oil Case) 
(1935) 293 U, S, 388, 


21. In our case all that the Tegisla- 
ture has done is that it has left to the 
executive to apply S, 171 in future to 
other municipalities, Dependent on 
future conditions: the legislature has left 
the determination of such time to the 
decision of the executive who can 
foresee today the developments of tomor- 
row in their nearly infinite variety The 
legislature is not constantly in session to 
keep a watchful eye on the practical 
necessities of the Government from day 
to day, But -the legislature has ordain- 
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ed in clearest terms what statutory com~ 
mand is to be applied and extended, The 
essentials of the legislative function are 


the determination of the legislative 
policy and its formulation as a rule of 
conduct, This legislative policy has 


been clearly defined in sec, 171, 

22. Mr, Bhatia then referred us to 
United States v, Powers (1939) 307 US 
214 where the question arose aboug the 
extension of the life of an Act, The 
Supreme Court of United States held 
that when an Act is passed extending 
the duration of some law, it cannot be 


said that some new law was enacted, 
Douglas J, said: 
Heec Due to the amendment, the 


Act has never ceased to have effect, No 
new law was created: no old one was 
repealed, Without hiatus of any kind, 
the original.Act was extended life,” 

(p, 217} 


23. The same is the case here, No 
new law was created; no olg one was 
repealed, Sec, 171 of the Aci of 1911 


was extended to New Delhi Municipal 
Committee. Nothing more, conditional 
(legislation is within the legitimate 


powers of a sovereign legislature, The 
legislature in no way has effaced itself 
or abdicated its functions, Directly and 
limmediately, under and by virtue of the 


|Act of 1911 itself, the power to issue 
inotification is exercised by the state 
\government, The Privy Council in 


‘Hodge v. The Queen (1883) 9 AC 117 (p. 
432) said 3 
| o Ħasslt was argued al the bar that 

a legislature committing important re- 
gulations to agents or delegates effaces 
itself, That is noz so, It_ retains its 
powers intact, and can, whenever it 
pleases, destroy the agency it has crea~ 
ied and sef up another, or take the 
matter directly in its own hands.” 

24, The term ‘existing law’ is synony~ 
mous with the expression of ‘law in 
force’, This has been held by the Supre- 
me Court in Edward Mills Co, v 
State of Ajmer, AIR 1955 SC 25, The 
expression ‘law in force’ is defined in 
Explanation I to Art, 372 of the Consti~ 
tution, Art, 366 (10) defines ‘existing 
law’, The argument that the expression 
‘existing law’ is narrower than ‘law in 
force’ was rejected in the State of Bom-~ 
bay v. Heman Santlal Alreja, AIR 1952 
Bom 16, the court holding that notwith- 


standing the’ difference of language the 


iwọ expressions meant the same thing. 
In Edward Mills Co, (supra) the 


Supreme Court held that there was no 
material difference between the two 
expressions ‘existing law’ and ‘law in 
force’. The expression ‘existing law’ 
will include all laws whether it was in 
actual operation or was capable of being 
brought into operation under the powers 
conferred by such law (Seervais Consti- 
tutional Law of India (2nd Edn.) Vol, I 
page 167), 


25. In Municipal Corporafion of 
Greater Bombay v, Durgadas Shankar- 
rao Rege, AIR 1980 Bom 93 a Division 
Bench has held that the fact that Bom- 
bay Municipal Corporation Act of 1888 
Was extended to some areas after the 
coming into force of the Constitulion 
does not mean thal it was made after 
the coming into force of the Constitu- 
tion, Ii was held to be an ‘existing law’ 
and therefore immune from challenge 
under Art, 31 (2) of ithe Constitution. 
The only criticism Mr, Bhatia levelled 
against this ruling is that it does not 
cite cases in support of the decision, If 
this is a valid criticism then we 
referred to cases from common law 
jurisdictions in support of the view that 
it takes, 


26. The essence of Mr, Bhatia’s case 
is: “Go by the date of notification dated 
8-658 to find whether it is an existing 
law”, as he put if, It is impossible to 
accept this argument, The principal 
legislation was enacted in 1911, It was 
a complete law, It is an ‘existing law’. 
It was only brought into operation in 
1958 in the area of municipality of New 
Delhi, P 


27. The statutory notification dated. 


June 3, 1958 is within the periphery of 
the powers conferred by sub-sec, (5) of 
Sec, 171, It falls within the scope of 
enactment from which i¢ purports to 
derive its authority, The author of the 
power is the legislature: the wielder of 
it is the state government, The statute 
defines the strategy and leaves to the 
government the control of tactics. The 
notification is nog a constitutional dis- 
guise for legislation by the executive 
which in recent time has been the sub- 
fect of adverse criticism, ‘In mere bulk’, 
wrote Sir Cecil Carr in ‘1919 of delega- 
ted legislation “the child now dwarfs 
the parent’, Buf the present statutory 
notification in the real sense is a child. 


ALR. 


i 


have — 
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The parent is the Act of 1911, The sta 
lutory notification is the child conceived 
in 1911 in the colonial days but born in 
independent India in 1958, The: new 
wants of a new age have been met in a 
new manner — by giving the govern~ 
meng power to extend the provisions of 
sec, 171 to other municipalities whens 
ever public welfare so demands, l 

28, We are fortified .in our conclu- 
sion by the recent decision of the 
Supreme Court in National Security Act 
cases A, K, Roy v, Union of India, AIR 
1982 SC 710 al pages 726, 731-32, 

We may now state the law in the form 
of a proposition, The proposition is this. 
‘Conditional legislation is complete law. 
Therefore conditiona) legislation is ‘exist- 
ing law’. 

29. We, therefore, hold that sec, 17% 
(4) even if it amounts to a deprivation 
of property of the plaintiffs is an ‘exist- 
ing law’ and is, therefore, saved from 
the attack of unconstitutionality, The 
declaration of the plaintiffs’ verandah in 
Connaught Circus as a ‘public street’ is 
not void on this ground, We uphold the 
validity of sec, 171 (4) and the notifica- 
tion dated June 3, 1958, 


30. The second ground of attack of 
Mr, Bhatia was that the verandahs were 
not a ‘street’ in the sense that term is 
defined in the Act and unless there is a 
‘street? it cannot be declared a ‘public 
street’, Now ‘street’ is defined in S, 3 
(13) (a) of the Act in these terms: 

“ ‘street’ shall mean any road, foot- 
way, square, court, alley, or passage, 
accessible whether permanently or tem- 
porarily to the public, and whether a 


thoroughfare or not, and shall include - 


every vacant space, notwithstanding that 
it may be private property and partly 
or wholly obstructed by any gate, post, 
chain or other barrier, if houses, shops 
or other buildings abut thereon, and if 
it is used by any persons as a means of 
access to or from any public: placa or 
thoroughfare, whether such persons be 
occupiers of such buildings -or not, but 
shall not include any part of such space 
which the occupier of any such building 
has a right at aly hours to prevent all 
other persons from using as aforesaid: 
Feaeess E P ET dios” 

31. The term "public street’ is đefin= 
ed in sec, 3 (13). (b) to mean any street 

“(i} over which the publie have a 
right of way, or a : 


(ii) Heretofore levelled, paved, me- 
falled, channelled, sewered, or repaired ` 
out of Municipal or other public funds; or ' 

(iii) which, under the provisions of 
Section 171 is declared by the munici- 
pality to be, or under any other provi- 
sions of this Act becomes a public 
street,” . : 

32. Ii has been held in this case by 
all the three courts that the plaintiffs’ 
verandah was a ‘street’ and it had been 
so used since the very beginning, On 
evidence all the courts have come to the 
conclusion that. the verandahs were a 
passage accessible io the public, These 
were used by members of the public as 
a means of access and the owners had 
no “right at all hours to prevent other 
persons from using” this space, The - 
plaintiff Jagdish Pershad appeared in 
the witness box, He deposed thag there 
was no dedication of verandahs to the 
public use and the owners could always 
stop any passerby from using the. same 
In ‘cross-examination he admitted that 
the owners never stopped anybody from 
passing and repassing through these 
spaces, This course of conduct on the 
part of the owner is inconsistent with 
any other. theory than that he intended 
a dedication, This is a reasonable infer- 
ence of intent that may be drawn from 
evidence, On evidence the courts have 
found that the public used these veran- 
dahs without any let or hindrance, 

33. Counsel said that before a space. 
can be said to be a ‘street’ there must be 
a dedication by the owner to the public. 
We were referred to Simpson v, A. G. 
(1904) A. C, 476, Vestry of Bermondsey 
v, Brown (1865-6) LR 1 Eq, 204. and 
Muhammad Rustam Ali v. Municipal 
Committee of Karnal, AIR 1920 PC 43. 
In our opinion the question whether a 
particular place is a ‘street’ or not is 
essentially a question of fact, Long user 
can be evidence of dedication. Dedica- 
lion can be inferred from public uninter- 
rupted user for a substantial period of 
lime, A way shall be presumed to have 
been dedicated. as a street where it has 
been used by the public for twenty years 
as in this case, The public have availed 
themselves of this dadication and have 
used verandahs as streets because those 
were thrown open to the public use 
tacitly, if not expressly. From user’ of 
long duration an inference of dedication 
fo the public would naturally arise, It 
is true that "a single act of interruption 


i 
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by the owner is of much more. weight 
upon a question of intention, than many 
‘acts of enjoyment” (Poole v, Huskinson 
(1843) 11 M & W 827: 152 ER 1039 per 
Baron Parke), But in this case there is 
not a single instance where there was, an 
interruption by the owner which can be 
said to be a negation of the idea of dedi- 
cation, 

34, It was said that the verandahs 
were exclusively mearit for customers 
of the shops, We do not agree, There 
` can be no such thing in law as a public 
right of way, constituted by dedication 
_to only a section of the public, As Baron 
Parke said: 

“There may be a dedication to the 
public for a limited purpose, as for a 
footway, horse-way, or drift way, but 
there cannot be a dedication to a limited 
part of the public’ (Poole v, Huskinson 
1843-11 M & W 827) (supra). 

35. Counsel said that there is no evi- 
dence on the record to prove animus 
dedicandi. We do not agree, That the 
land was devoted to the public use is 
the finding of all the courts, “The pre- 
sumption arising from long uninterrup- 
ted user of a way by the public is .so 
strong as to dispense with all inquiry 
into the actual intention of the owner 
of the soil, and it is not even material 
to inquire who the owner of the soil 
_ was.” (Pratt & Mackenzie’s Law of 
o Highways 20th edn, p. 32). In Halsbury’s 

. Laws of England 3rd edn. Vol. 19 at p. 49 
rules of presumption and proof of dedi- 
cation are stated thus: 

“The fact that a way has been used 
by the public so long and in such a 
manner that the owner of the land, who- 
‘ever he was, must have been aware that 
the public believed that the way had 
been dedicated, and has taken no steps 
to disabuse them of that belief. is evi- 
dence (but not conclusive evidence) 
from which a Court or Jury may infer 
a dedication by the owner.” 

(See Municipal Board, Manglaur v. 
Mahadeoji, AIR 1965 SC 1147). 

36. On evidence the courts have uni- 
formly come to the conclusion that . the 
public has a right to pass and repass in 
the verandahs in question and the same 
are ‘streets’ within the meaning of the 
term as defined in sec, 3 (13) (a). The 
plaintiffs cannot be allowed to contest 
this finding of fact in this fourth court. 

37, Thirdly, Mr. Bhatia argued that 
the notice prescribed by the Act was 
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' street” shall 


dismissed, The Plaintiffs’ 


‘ ALR. 
never served on the owners, Sub- 
sec, (4) of sec. 171 lays down that the 
committee shall, by notice put up in any 
street, give intimation of its intention to 
declare the same as a public street and 
within one month from‘the date of the 
notice the owner of such street can 
lodge objections to .the notice at the 
municipal office, If no objections are 
received, the Municipal Committee may, 
by notice in writing put up in such 
Street, declare the same to be a ‘Public 
street’, On this declaration the ‘public 
“vest” in the Committee. 
(See S. Sundaram Ayyar v. Municipal 
Council Madurai. (1902) ILR 25 Mad 635). 


38. All the courts have found as a 
fact that notices prescribed jin this 
section were put up in the Verandahs. 
The law does not require that the notice 
must be served on the owner or that it 
should be affixed at several places in 


the street, In Pashupati Nath v. 
N. D. M. C. (1975 MCC 454) (Delhi) 
(supra), it was held that one notice 


expressing the intention of the commit-- 
tee and one notice declaring the street 
as ‘Public Street’ was all that the law 
required. The Plaintiffs’ case that no 
notice was personally served on them 
and that no notice was put up in Block 
H has been uniformly rej jected by all 
the courts, It is not open to the Plain- 
tiffs to challenge the correctness of this 
conclusion of fact in the Letters Patent 
Appeal, 


39. For these reasons the appeal is 
suit Js dis- 
missed with costs throughout, 


Appeal dismissed. — 
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_ SPECIAL BENCH 
PRAKASH NARAIN, C. J, S. S. 
CHADHA & N. N. GOSWAMY, JJ, 


Mrs. C. Howell, Petitioner v, R. S. 


Howell, Respondent. 


Matrimonial Reference No. 40F of 1980, 
D/- 5-3-1982. ; 

Divorce Act (4 of 1869), Section 10 — 
Petition by wife for dissolution on 
ground of adultery — Indecent acts of 
sexual gratification unaccompanied by 
penetration — Does not amount to ad- 
ultery, 


CZ/EZ/B375/82/RSK 
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All that the petitioner had deposed 
was that her husband and the gir] of 11 
to 12 years of age were indulging in 
indecent acts and were naked in a room, 
Even while describing the incident on 
the second occasion she deposed that the 
respondent was lying on the girl with 
his hand on the private part of the girl. 
Obviously after she noticed this nothing 
further could have happened beceuse 
she was in any case standing outside 
her room and entered the room there- 
after. There was not even an allegation 
in the petition or a suggestion in the 
evidence that there was any pene- 
tration by the man of the girl 
Held at best these could be said 
to be indecent acts of sexual gratifica- 
tion and as long as they were unaccom- 
panied by some penetration they could 
not amount to adultery. (1954) 2 All ER 


373 and (1955) 2 All ER 51, Relied on; 
AIR 1980 Cal 374, Disting. (Para 12) 
Cases Referred : Chronological Paras 


' ATR 1980 Cal 374: 85 Ca] WN 73 12 
(1955) 2 All ER 51: (1955) 2 WLR 817 
` (CA) Dennis v. Dennis 12 
(1954) 2 All ER 373: (1954) 3 WLR 34 

Sapsford y, Sapsford and Furtado 11 


N. K, Chaudhary, for Petitioner, 


GOSWAMY, J.:——- This Matrimonial 
Reference under Section 10 of the Indian 
Divorce Act, 1869 has come to us for 
confirmation of the decree nisi grented 
by the Additional District Judge, Delhi. 


2. The wife filed a petition under 
Section 10 of the Divorce Act for dis- 
solution of marriage and claimed that 
she is entitled to divorce on the ground 
‘of respondent having committed adul- 
tery coupled with such cruelty as without 
adultery would have entitled her to a 
divorce a mensa et thoro and the res- 
pondent had committed adultery coupled 
with desertion without reasonable excuse 
for over two years and afterwards. 


3. It is alleged in the petition that 
the parties were married on 6th May, 
1970, under the Indian Christian Mar- 
riage Act and they lived together and 
cohabited at Delhi where they were 
married, Later, they lived and cohabit- 
ed at Ludhiana where the respondent 
was employed and that out of this 
wedlock a daughter was born on 6th 
December 1972 who is of six years of 
age and is living with the petitioner, At 
the time of marriage, the respondent was 
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working as a “C” Class Guard in - the 
Northern Railway and was posted . at 
Ludhiana drawing about Rs. 1000/- per 
month as his total emoluments though 
he never disclosed his exact income to 
the petitioner, The respondent provided. 
the daily necessities of life for the 
family but never paid the petitioner any 
cash amount to meet her requirements 
as pocket money. It is further alleged 
that on the date of marriage, the peti- 
tioner was working in Nav Hind Girls 
Higher Secondary School ‘at Rohtak 
Road, Delhi and continued to work there 
and resided with her parents at 22, P, & 
T Colony, Sevanagar, Lodhi Road, New 
Delhi. The respondent was not willing 
to take the petitioner to Ludhiana where 
he was posted, The petitioner’s mother 
asked the respondent as to why he did 
not want to take her to stay with him, 
but the respondent could not give any 
Satisfactory reply to that question, The 
petitioner’s mother advised her to resign 
her job as a teacher in the school. The 
petitioner resigned her job in May, 1971, 
and went to Ferozepur, the family house 
of the respondent, where she studied and 
passed her B. Ed. examination and join- 
ed her husband in July, 1972. She remain- 
ed with him till October, 1972. At ‘that 
time, the petitioner was pregnant and 
she was pushed out of her own house 
as the respondent wanted the child te 
be born at Delhi at her mother’s house: 
and at her expense. The petitioner gave 
birth to a baby daughter on 6th Decem- 
ber, 1972 and the respondent was in- 
formed about it but he was not happy 
and did not bring any present and rather 
took Rs. 120/- from the petitioner which 
were given to the petitioner by her 
friends and relations who had come to 
see the petitioner in the hospital, 


4, The petitioner continued to stay at 
Delhi after the birth of the child with 
her parents as the respondent was not 
willing to take her back. The petitioner's 
mother made certain efforts to persuade 
the respondent but she also failed. The 
petitioner’s father died on 26-8-1973 as 
a result of this shock. The respondent 
even did not care to come after having 
been informed of the death of the peti- 
tioner’s father. The respondent’s father 
came to Delhi in December, 1973 and 
asked the petitioner to accompany him - 
to Ludhiana which she willingly and 


- obediently did. The respondent’s father 


had promised that the respondent would 
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thenceforth behave properly with 
her and her family and the petitioner 
would forgive him and forget the past. The 
respondent took the petitioner to Sacred 
Heart Convent School at Ludhiana on 
6-1-1974, for a job, She was selected 
immediately and joined the school from 
13-1-74, The entire family of the respon- 


dent was living at Ludhiana in a separate. 


house near Loco Shed Bus Stop, but the 
respondent did not shift there to live 
with the family and occupied a small 
room in a part of a house No, 160-A, 
Ludhiana Railway Colony. Since the 
respondent was not contributing any- 
thing in the family house, the petitioner 
was asked to leave the family house 
and she accordingly shifted io the room 
where the respondent was living, She 


was made to live in a small room, to- 


work hard, do cooking, washing ete, 
Besides this, she was tortured by the 
respondent by abuses and subjecting her 
to physical beatings on many occasions, 
She felt miserable and came to the con- 
clusion that it was dangerous for her 
io live with the respondent any longer. 
In April, 1975, when the petitioner came 
back from the school, she found her hus- 
band playing and fiddling with a girl 
of 11/12 years of age” and he was em- 
bracing and kissing her and doing 
‘Shameful acts and was encouraging her 
to do evil things and she found out 
subsequently that the respondent was 
giving her small amount of money and 
petty presents which perhaps she was 
not getting from her family. On being 
noticed the respondent started taking 
heavy doze of liquor and often used to 
beat the petitioner mercilessly and 
abused her in the worst filthy language 
which was unbecoming for any decent 
man or woman, He also threatened 
her that. he would change his religion’ 
and after divorcing her he would res 
marry, 


5. In November, 1975, the petitioner 
again saw the respondent making over- 
tures to that young girl of 11/12 years 
of. age and it passed the limits of her 
patience, She rebuked him and told 
him that he had completely lost all 
sense of decency and morality and had 
fallen to a degradation beyond any 
means of redemption. This incident 
brought an end to the cohabitation of 
the parties and the petitioner left the 
matrimonial home, 
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6. Notice of the petition was issued 
to the respondent but he did not appear 
to defend the petition, The petition was 
set down for ex parte evidence of the 
petitioner. The petitioner examined 
herself as P, W. 1, Besides proving the 
acts of cruelty as alleged in the peti~ 
lion, she deposed that she found from 
her neighbours that a girl 11/12 years 
of age used to come to their house and 
her husband was alleged to be having 
illicit relations with her, Initially she 
did not believe iHat allegation but one 
day she came to her house and saw 
With her own eyes that the girl was 
sitting in the lap of her husband and he 
was kissing her and embracing and was 
doing other things which she was as- 
hamed to tell, On seeing this, she re- 
buked her husband and thereafter her 
life became more unpleasant, 


T. The aforesaid evidence was the. 
only material before the learned Addl, ` 
District Judge and he came to the con- 
clusion that there could be no better | 
evidence of adultery and he accordingly 
found the respondent to be guilty of the 
matrimonial offence of adultery and 
accordingly granted a decree for dis- 
Solution of marriage between the parties, 


8. The aforesaid decree came for 
confirmation before a Special Bench of 
this Court, The Special Bench, how- 
ever, was of the opinion that from the 
evidence on record, it was not possible 
to spell out adultery. However, in view 
of the fact that the respondent nof . 
having contested the petition, the Spe- 
cial Bench was of the opinion that the ` 
marriage between the parties had irre- 
lrievably broken down, In these cir~ 
cumstances, the Special Bench thought 
it proper io remand the case for further 
evidence, i 

9. After the remand, the petitioner 
made a supplementary statement. She 
deposed thaf in her earlier statement 
She had stated that her husband . was 
playing with a girl of 11-12 years of age 
and was embracing and kissing her and 
doing shameful acts. While further elabo- 
rating the “shameful act” she stated that 
she saw the respondent with the girl and 
both of them were completely naked. 
The girl was sitting in the lap of the ras- 
pondent and holding his male organ, The 
respondent was also seen by her holding 
and kissing the girl, After seeing this 
state of affairs for 10-15 minutes she 
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knocked ať the door and the girl was 
- sent out by the respondent through tae 
other door, She further deposed that on 
another occasion in November, 1975 , in 
the evening hours she noticed the res- 
pondent as well as the girl in their rocm 
in the same naked condition and engeg- 
ed in similar shameful acts as before, 
She again slated that if was afternoon 
and nog the evening and on the second 
occasion she also noticed the respondent 
lying on the girl with his hands on the 
private parts of the girl, 


10. This is the entire evidence on 

record and the question for our conside- 
ration is whether from the afores aid 
evidence the allegation of adultery can 
be inferred, Nobody has yet attemp-ed 
to define adultery, but in Rayden on 
Divorce, (1979 Thirteenth Edition) af 
page 196, it is statedi— 
_. "adultery. may be defined as consan- 
sual sexual intercourse between a marri 
ed person and a- person of the opposite 
sex, not the other spouse, during the 
subsistence of the marriage,. There 
must at least be partial penetration ‘or 
the act of adultery to be proved, “he 
attempt to commit adultery must not be 
confused with the act itself, and if there 
is no penetration some esser act of 
sexual gratification does not amount to 
adultery. Once sexual intercourse 1s 
proved, the onus_of proof is on the res- 
pondent to show it was not. consensual, 
Artificial insemination by a donor nof 
the husband is not adultery, since th=re 
is no penetration,” 


11. The aforesaid passage is based on 
various judgments on the subject, In 
Sapsford v, Sapsford and Furtade, (1954) 
2 All ER 378, it was found that ona 
number of occasions, the wife mastur- 
' bated the eo-accused, It was held that 
mere masturbation of the one by the 
other does not come within the ambit of 
mutual sexual intercourse, That of 
course is an act of sexual familiarity’ 
which on any view of the marriage can 
hardly be thought to be consistent with 
the duties of a wife towards her husband 
buf the same cannot amount to an 
adultery, In Dennis v. Dennis, (1955] 2 
All ER 51, the husband pleaded that in 
or about the autumn of 1941 the wife 
frequently committed adultery with cne 
Mr, C, E, Spillett and prayed that the 
marriage be dissolved on the ground of 
adultery as well as other grounds, ‘The 
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wife in her evidence stated that she was 
attracted by Mr. Spillett and that she 
was ready and willing to commit adul- 
tery with him that on the only occasion 
they attempted Mr. Spilleft was unable 


fo do that, She also described her fond- 


ness for Mr, Spillett and stated that he 
had visited her flat several times and on 
the important day she went to the bed- 
room, took off most of her clothing and 
Mr, Spillett after a little time followed 
her to the bed room and he took -off 
part of his clothing and having put on 
his person a sheath he got on to the bed 
on which she was lying, He iried to 
have sexual intercourse with her but he 
was unable to effect this purpose, The 
evidence of Mr, Spillet was also to the 
same effect. On these facts, the Court 
of Appeal came to the conclusion that 
the act of the parties did not constitute 
adultery, It was further held that adul- 
tery cannot be proved unless there“is 
some penetration, If is not necessary 
that the complete act of sexual inter- 
course should take place but if there is 
penetration by the man of the woman 
adultery may be inferred but if there is 
no more than an attempt it is not possi- 
ble to record the finding of adultery, 
12. In the light of the passage from 
Rayden on Divorce reproduced above 
and the conclusions in the two 
cited above, it is not possible for us to 
infer “adultery” on the evidence in this 
case, All that the petitioner has deposed: 


is that her husband and the girl of 11 fo}: © 


12 years of age were indulging in inde- 
cent acts and were naked in a room, 
Even while describing the incident on 
the second occasion she deposed that tha 
respondent was Tying on the girl with 
his hand on the private part of the 
girl. Obviously after she noticed this 
nothing. further could have happened 
because she was in any case standing out- 
side her room and had entered the room 
thereafter, There is not @ven an allega- 
tion in the petition or a suggestion in: 
the evidence that there was any pene- 
tration by the man of the girl. At best 
these could be said to be indecent acts 
of sexual gratification and as Tong asi 
they are unaccompanied by some ane 
tration they cannot amount fo adultery. 
The learned counsel for the petitioner 
relied on Saroj Kumar Sen v. Kalyan- 


kanta Ray, (1981) 85 Cal WN 73: (AIR 
1980 Cal 374), for the proposition that if 





cases , 
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is not necesary to have a direct evidence 
and a preponderance of probability is 
enough to infer adultery, This proposi- 
tion cannot be disputed but in that case, 
it was not found as a fact that Dr, Saroj 
Kumar Sen had voluntarily committed 
adultery with Devika in petitioner’s 
quarters in the morning efter 9.00 a.m. 
and he also committed adultery with her 
in. the bed room of the petitioners 
quarter on the morning of 6-11-1969. 
This finding was arrived at after con- 
sidering the admissions and other evi- 
dence led by the parties, In our opinion 
_ that case can be of no help to me peti- 
tioner, 


13. For the reasons recorded above, 
we are unable to confirm the decred 
nisi passed by the learned Addl, District 
Judge and consequently dismiss the peti» 
tion of the petitioner under S. 10 of the 
Divorce Act. Since there is no appea- 
rance for the respondent, we leave the 
parties to bear their own costs. 


Petition dismissed. 
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(A) Civil P. C. (5 of 1908), S. 34 (1) 
' = Arbitration Act (1940). Ss, 13, 29 — 
Arbitration proceeding — Interest pen- 
dente lite — Arbitrator has power te 
award interest pendente lite — Rate of 
interest is discretionary with arbitrator. 
AIR 1955 SC 468 Not good law in view 
of AIR 1967 SC 1030 and AIR 1967 SC 
1032. Decision D/- 16-1-1989 (Delhi), 
Reversed. 


20-2 


to. award 
Though §. 34 


An arbitrator has power 
interest pendente lite. 
` does not in terms apply, the arbitrator 
has the same power as the court has 
The Court can award pendente lita 
interest: “at such rate as the court deems 
reasonable”, So can the arbitrator. 
Though no statute gives him that power 
the judicial decisions recognise as of 
necessity that power in him as an impli- 


- *From order of G. R. buneg J., Delhi, 
D/- 16-1-1980. 


inane 
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A: LR. 
éd term of reference. If the arbitrator’s 
award of interest is reasonable the law - 
forbids the court to interfere with it, 
AIR 1955 SC 468 Not good law in view 
of AIR 1967 SC 1030 and AIR 1967 SC 
1032. AIR 1972 SC 1507 Relied on. Deci- - 
sion D/- 16-1-1980 (Delhi) Reversed. 

(Paras 9, 12) 


(B) ‘Arbitration Act (10 of 1940), 
Ss, 14, 29 — Civil P. C. (1908), S. 34 (1) 
Proviso -—— Post-decretal interest on 
award — Grant of — S. 29 of the Act 
applies —. Rate of interest is discretion- 
ary with the court, 

The power to order interest on award 
from the date of the decree to payment 
is regulated by S. 29 of the Act and not 
by S. 34 of the Civil P. C. S. 29 of the 
Act empowers the court to order interest 
at such rate as the court deems reason- 
able from the date of decree till pay- 


ment. Decision D/- 16-1-1980 (Delhi) 
Affirmed. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1507 9 


AIR 1967 SC 1030: 1967 AI LJ 360 9 
AIR 1967 SC 1032: 1967 All LJ 419 9 


AIR 1955 SC 468 12 


A. B, Saharya, for Appellant; D. P, 
Wadhwa and Madan Lokur, for Respon- 
dent. 


AVADH BEHARI ROHATGI, J:— 
This is an appeal from the order of a 
learned single Judge of this court dated 
Jan. 16, 1980. 


2. These are the facts. The appellant 
is a firm of contractors, They did work 
for the respondent, Union of India. Dis- 
putes arose between the parties, There 
was an arbitration clause. The matter 
was referred to the solo arbitrataion of 
the Chief Engineer Pune Zone. He made 
an award dated July 16, 1977. The 
award was filed in court. The Union of 
India filed objections to the award under 
Ss. 30 and 33 of the Arbitration Act (the 
Act). The contractor, on the other hand, 
made an application under S. 15 of. the 
Act for the modification of the award, 


3. The learned judge made thé 
award a rule of the court with this 
modification that he reduced the rate of 
interest from 18 per cent awarded by 
the arbitrator to 6 per cent from April 
14, 1977 till the date of the passing of 
the decree i.e. 16-1-1980. There was 
another dispute between the parties. The 
learned judge clarified that in respect 


= 


_cent before the learned Judge. 
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of claim No, 11 of the contractor aad 


- eounter-claims 2 and 4 of the Union of 


India a sum of Rs, 82,531.60 shall be 
refunded by the Union of India to- the 
contractor against the recovery of 3s; 
1,40,000/- made by the Union of India 
from the contractor’s bills, In other rəs- 
pects he upheld the award, j 


4. As regards the future he awarded 
interest to the contractor at 6 per cent 
per annum from the expiry of two 
months from the date of his order till 
realisation because he allowed a period 
of two months to the Government to Day. 
the amount under the award to the œn- 


tractor, From the order of the learned 
fudge the contractor appeals ‘to this 
court. 


5. Counsel for ‘the contractor has 
raised two points, One is about the 
clarification made by the learned judge 


-în respect of claim No, 11 of the contrac 


ter and counter-claims 2 and 4 of the 
Union of India. Counsel for the parties 
are agreed that on this point the clarifi- 
cation made by the learned judge is 
correct, In respect of claim No. 11 and 
counter-claims 2 and 4 of the Union of 
India a sum of Rs, 82,531.60 shall be 
refunded by the Union of India to the 
contractor against the recovery of Rs. 
*,40,000/- made by the Union of India 
from the contractor’s bills. We accord- 
ingly affirm this finding of the learned 
judge, 

6. The other question is about inter- 
est. The arbitrator in the award dealt 
with the question of interest under daim 
No. 7. Before the arbitrator the con- 
tractor claimed “interest at the rate of 
18 per cent on the amount of Rs, 
9,89,357.15 vide para 18 of the con-rac- 
tors statement of claims dated 27-11- 
1975.’ On this the arbitrator’s decision 
was in these terms: : 


“The claim is partly established. The 
respondent will pay interest on the 
amount w.e.f, 14-4-1977 to date of pay- 


ment or date of court decree whickever. 


is earlier,” 


7. The Union of India objected to the 
award of interest at the rate of 18 per 
He dealt 
with this question, He held that the 
arbitrator had the power to award inter- 
est. But as regards the rate of interest 
he thought that under the newly edded 


proviso to S, 34 (1) of Civil P, C, interest 
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‘pendency of the suit, 
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at a rate higher than 6 per cent per 
annum could be awarded only if it was 
a “commercial transaction.” He found 
that there was no evidence as to at 
what rate moneys were being lent or 
advanced by the nationalised banks in 
“commercial transaction.” He, there- 
fore, came to the conclusion that interest 
could not be awarded to the contractor 
at 18 per cent because he had not estab- 
lished by evidence that 18 per cent was 
the prevailing rate of interest in “com- 
mercial transactions.” On this view he 
held that the contractor was not entitled 
to interest at more than 6 per cent per ` 
annum. The-upshot of the discussion is 
that the judge modified the award of the 
arbitrator and substituted the rate of 
interest of 6. per cent per annum on the 
amount awarded by the arbitrator from 
April 14, 1977 till the date of the decree 
in place of 18 per cent interest -which 
the arbitrator had awarded. As regards 
future interest from the date of the 
decree til] realisation he awarded inter- 
est at the rate of 6 per cent per annum. 


8. On behalf of the contractor, coun- 
sel says that the learned Judge was not 
right in reducing the rate of interest 
from 18 per cent to 6 per cent per 
annum. In our opinion, he is right. 
This is not a case to which the proviso 
to sub-sec, (1) of S. 34, Civil P. C. will 
apply. On a plain reading of S. 34 it 
appears to us that the proviso will apply 
only to cases of future interest or what 
the Code calls “further interest’: S. 34| 
of Civil P. C. deals with two classes of 
cases; (1) Interest from date of suit to 
decree — This is the period during the 
This is popularly 
called pendente life interest. But this 
period S, 34, C. P. C. says that the court 
may order interest at such rate as it 
deems reasonable on the principal sum 
adjudged. (2) Interest from date of decree 
to date of payment—For this period 
S. 34 provides that the court shall not 
award interest at a rate exceeding 6% 
per annum from the date of the decree 
till the date of payment. It is to this 
period that the proviso to sub-sec, (1) has 
been added which says that interest may 
be awarded at a rate higher than 6 per 
cent if it is a case of “commercial trans- 
action” and the term “commercial trans~ 
action” is defined in Explanation If to 
sub-sec, (1). the proviso and Explana- 
tions have been inserted with a view to 
increasing post-decretal’ interest in rela- 
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tion to a liability arising out of a- "coms 


mercial transaction” 
sum adjudged, Neither fhe proviso nor 
explanations hava any application to 
awards, The power to order interest on 
award from the`date of the decred to 
payment is regulated by S. 29 of the 
Act and not by S, 34, Civil P, C. S, 29 
of the Act empowers the court fo order 
interest “at such rate as the court deems 
reasonable” from the date of decree till 
payment, ase 


on tha principal 


_ 9. Tt is now settled by the Supreme 
. Coury that though in terms S. 34, Code 
of 


Civil Procedure does. nof 
apply to arbitration, the — arbis 
trator - has power to eward in- 


teresi pendente Tite as the court itself 
could give, if it decided the dispufe, (Sea 


Firm Madanlal Roshanlal v, Hukam 
Chand Mills Ltd, AIR 1967 SC 1030). 
The Supreme Court has held that the 


arbitrator has power fo award interest 
pendente Tite i, a during the pendency 
of the arbitration proceedings; Ii tha 
question of interest has been referred 
to the arbitrator hea has the authority to 
grant interest from the date of award to 
date of decree. (Union of India v, Bunga 
Steel Furniture, AIR 1967 SC 1032), Tha 
only question is about the rate of inter 
est, In the present casa the arbitrator 
has awarded interest from April 14, 1977 
to the date of the decree at the rate of 
18 per cent per annum, The learned 
Judge was of the view that this rate is 
exorbitant, He thought that only under 
- the proviso fo sub-section {1} of See, 34 
C, P, C. did the arbitrator have power to 
award interest af I8 per cent and as the 
contractor did not prove his casa under 
the proviso the arbifrator had gona 
wrong in ordering interest af 8 per 
cent, In our opinion, the Tearned Judge 
was in error, We say this with respech 
Award of interest pendente lite is entires 
ly discretionary with the court, The 
same is the power of the arbitrator, If 
the arbitrator thinks that 18 per ceni 
per annum is reasonable, the courf ought 
not to reduce the rate of interest. This 
was settled in State of Madhya Pradesh 
v, Saith & Skelton (P) Ltd, AIR 1972 SO 
1507. In that case the arbitrator had 
` awarded interest at 9 per cenf per 
: annum from June 7, 1958 to the date of 
‘the decree, It was argued that the 
award of interest af 9 per cent is exora 
_‘bitant, The court rejected the argus 
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menf and held that the rate of interes 
awarded is not excessive The court 


said: “the arbitrator has gop power in 
this case to award interest from June 7, 
1958 at the rate specified by him,” {paga 
1515}. The award in the presenf casa 
was made on 16th July, 1977, The arbi- 
trator has awarded interest at 18 per 


. cent per annum from April 14, 1977. till 


the date of the decree, In these days 
of high rate of interest we do nog think 
that 18 per cent interest awarded by the 
arbitrator is in any way excessive or 
exorbitant, If 9 per cent was held ta 
be reasonable in 1958 it is not unreason- 
able to award 18 per cent in 1977, If 
the disputes are referred to the arbitra- 


for and one of tha disputes so referred 
to him is whether the contractor is 
entitled to pendente Tite interes® andj. 
the arbitrator gives his decision and 


awards interest aft a rate specified by 
him the court cannot say that the inter- 
est ought to have been awarded at the 
rate of 6 per cent and nof at any higher 
rate, 


10% In this case the arbitrator award- 
€d inferest not for the future but for the 
period from 14-4-1977 till the passing of 
fhe decree, He thought it reasonable to 
award interest af 18 per cenf. We can- - 
nog say that the arbitrators award of 
interest is unreasonable, It was for the 
arbitrator to award interest at such rate 
as he deemed reasonable, He has exers 
cised his discretion, In our opinion, the 
Jearneqd Judge ought not fo hava inters 
fered with the arbitrator’s discretion, 


if, As regards future interest we do 
not propose to interfere with the discrex 
tion exercised by thea learned Judge 
under S. 29 of the Arbilration Act. He has 
awarded interest at 6 per cent per 
annum from the expiry of two months of 
the passing of the decrea till- payment, 
This par? of the order we uphold, 


12. To sum up, The arbitrator has 
power to award interest pendente lite, 
Bose J. in Thawardas v, Union of India, 
AIR 1955 SC 468 said that an arbitrator, 
is nop a court and therefore S. 34, 
C. P. C, does not apply to him, Later 
fudicjal decisions to which we have 
referred show that his view was not 
accepted, ‘Though Sec, 34 does nog in 
ferms apply, the arbitrator has the same 
power as the court has, The court can 
award pendente lite interest “at such 
rate as the court deems reasonable,” So 


wa 


af 


jyeferencé, 


` interest by the arbitrator 
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can the arbitrator, Though no statute 
gives him that power the judicia] dezi- 
sions recognise as of necessity that 
power in him as an implied term of the 
So far as post-decretal inter 
esi is concerned S, 29 of the Act is a 
part of tha statuta law, It says that 
"court may in the decree order inter2st 
from the date of the decree, at stch 
rate as tha court deems reasonabls,* 
Whether it is a Judge-made law or sia- 
tute law the principle is the same, In beth 
cases—pendente lile or post-decreta_—~ 
interest can be awarded at such rate as 
is deemed reasonable, in one case by “he 
arbitrator and in the other by the court 
The two domains are different, Pendente 
lite is the close of the arbitrator, Pæt- 
decretal is the preserve of the court, If 
the arbitrator's award of interest is 
reasonable the Iaw forbids the court to 


break and enter the close of the arbis ` 


trator, 
: 13. For these reasons the appeal is 
allowed to this extent that the award of 
under cleim 
No, 7 is restored, The contractor skall 
be entitled to interest at 18 per cen 
per annuam on the amount awarded 
from April 14, 1979 till the passing of 
the decree, From the date of the deczed 
till realisation he shall be entitled fo ô 
per cenf interest per annum after “he 
expiry of two months. This means taal 
there shall be no future interest if ‘he 
Union of India has paid fhe amount 
awarded by the arbitrator, within two 
months from the date ofthe order of sha 
Judge, The parties are left to bear their 
own costs, 

Appeal allowed. 
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Refugee Co-op, Housing Society Ltd, v, Harbans Singh (FB) 


' FULE BENCH | 


PRAKASH NARAIN, C. 3, S. S, 
CHADHA AND N. N. GOSWAMY, JJ. 
- Refugee Co-operative Housing Soci=ty 
Ltd, New Delhi, Appellant v, Harbans 
Singh Bhasin and other, Respondents. 

L. P. As. Nos, 98, 99 and 100 of 1977, 
D- 26-3-1982.8 ` 

(A) Bombay Co-operative Societies 
Act (7 of 1925) (as extended to Un:on 


*“Againss Judgment and order passed by 
V. S, Deshpande, J., Sea AIR 1£78 
NOC 77: (1977) 13 Delhi LT 237. 
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. ceedings under before Registrar or 
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Territory of Delhi),. Section 54 — Pro- 


nominee — Not in the nature of arbitra- 
tion proceedings (Interpretation of Sta~ 
tutes ~- Heading and Marginal Note), 


When the dispute is determined solely 
either by the Registrar or his nominee, 
they render a decision which is not to 
be mixed up and has to be contrasted 
to an award made by the Committee of 
three arbitrators presided over either by 
the Registrar or his. nominee, The Re~ 
gistrar or his nominees do not under- 
take any arbitration proceedings, They 
discharge the statutory duty and per- 
form the function of deciding the res 
ferred dispute, The decision of the dis- 
pute by the Registrar or his nominee is 
not a contractual arbitration or an arbi- 
tration by agreement, It is in discharge 
of an obligation imposed by the statute, 

(Para 6) 

The headings prefixed to a section or 
sets of sections may be read along with 
the enacting part of sections while con- 
struing them with a view to resolva 
any doubt they may have as tọ ambi- 
guous words, Buf the heading cannot 
be used to give a different effect to the - 
clear words in the section. The head- 
ing of a section does not also prevail, 
where the intention of the legislature 
can be gathered by reference to other 
sections, If the words used in the en- 
actmen? are clear and unambiguous, the 
marginal note cannof control the mean- 
ing, | (Para 6) 

(B) Bombay Co-operative Societies 
Act (7 of 1925) (as extended to Union 
Territory of Delhi), Sections 54, 54A — 
Proceedings under =- Applicability of 
provisions of Arbitration Act — Obser- 
vation In 1967 (3) DLT 657 Overruled. 
(Arbitration Act (1940), S. 46). l 

The provisions of the Arbitration Act, 
would be attracted in case of arbitration 
by a Committee of three arbitrators 
either under Section 54 of the Co~-ope~ 
rative Aci or under Section 54A of the 
Co-operative Act buf if there is any 
inconsistency with the Co-operative Acf 
or the Rules, even then the provisions 
of the Arbitration Act, would not be at= 
tracted. (Para 7} 

Section TT (1) and (2) of the Arbitra- 
fion Act, empowers the Court to remove 
an arbitrator or Umpire who fails to 
use all reasonable despatch in entering 
on and proceeding with the reference - 


his 
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and making an award or who has mis- 
conducted himself or the proceedings, 
These provisions would not apply to the 
arbitrations under the Co-op, Act þe- 
cause the power of removal of the 
Committee of three arbitrators who fail 
to decide the dispute within two months, 
is given to the Registrar and consequent- 
ly, the Court cannot exercise that 
- power, (Para 7) 


Under Section 54A (2) the ‘power is 
conferred on the Tribunal to remove the 
arbitrator or arbitrators. The power of 
the removal of the Registrar is not con- 
ferred either under the Act or under 
the Arbitration Act, 1940. (Para 7) 


The provisions of Sections 14 to 17 of 
the Arbitration Act, are not attracted 
in case of awards under the Co-opera- 
tive Act as they are enforceable in the 
manner provided in Section 59 of the 
Co.-op, Act, The provisions of Secs. 5 
and 11 of the Arbitration Act are exclud- 
ed by virtue of the provisions of S. 54A 
of the Co-operative Act and Rule 35, 
observations in (1967) 3 Delhi LT 657, 
Overruled, (Para 7) 


The provisions of Sections 30 to 33 
would be excluded as those provisions 
are inconsistent with the provisions 
mentioned in Section 54A of the Co-op, 
Act which provides for the grounds for 


setting aside the award and reference. 
back to the arbitrators in the manner 
provided in Section 54A. (Para 7) 


The Registrar has been given the 
power under the Rules framed under 
the Co-operative Act to extend the time 
for the nominee to give his decision or 
the. Committee of three arbitrators to 
make their award, It is obvious that it 
has to be prior to the makinz of the 
decision by the Registrar’s nominee or 
an award by the arbitrators. This pro- 
vision in the Rules is inconsistené with 
Section 28 of the Arbitration Act, 1940 
and, therefore, Section 28 would not ba 
applicable which empowers the Court to 
enlarge the time for making the award, 
whether the time for making the award 
has expired or not or whether the award 
has been made or not, (Para 8) 


(C) Delhi Co-operative Societies Rules 
(1950), Rule 35 — Expiry of two months 
oy extended period — Effect — “Refer 
again for decision to his nominee” — 
Interpretation — No time limit for de- 
cision by nominee on second reference, 


Refugee Co-op. Housing Society Ltd. v, Harbans Singh (FB) A.LR. 
The language of R, 35, is not explicit but ~ 


the intention of the rule-making auth- 
ority is clearly decipherable as to what 
is to happen on the expiry of the period 
of two months or on the expiry of such 
further period as the Registrar may have 
allowed. It is this that the authority in 


‘the nominee or the Committee of three 


arbitrators comes to an end, At the ex- 
piry of two months or such further ex- 
tended time, the nominees or the com- 
mittee of three arbitrators necessarily 
or inevitably lose jurisdiction to deal 
with the dispute. The nominee no lon- 
ger remains competent to give his deci- 
sion and the Committee of three arbit- 
rators similarly have no authority to 
make an award. On the expiry of the 
period the automatic revocation of the 
authority is implied. The dispute reveris 
back to the Registrar. The Registrar 
may then decide the dispute himself or 
refer again for decision to his nominee”, 
“Refer again for decision to his nominee” 
has to be given a full meaning so as to 
advance the purpose of the Act. It is 
the second reference for the purposes 
of a decision of the ‘dispute, “Again” in- 
dicates that it could be to the previous 
nominee. and not necessarily to a fresh 
nominee, The Registrar does not have any 
time limit imposed on it for deciding the 


@ dispute himself, If the dispute is initially 


referred to the nominee then there is a 
time limit imposed but not when the dis- 
pute is referred again to the nominee for 
his decision. The rules do not. provide for 
any time limit for deciding the dispute 
by the nominee on the’ second reference. 

(Para 9) 


(D) Bombay. Co-operative Societies 
Act (7 of 1925), (as extended to Union 
Territory of Delhi), Section 54A (3) — 
Delhi Co-operative Societies Rules (1950), 
Rule 35 — Expiry of time fixed for pas- 
sing award —- No power in either of the 
parties to require matter to be referred 
to Arbitration once again. 


In case of dilatory tactics either in the 
appointment of arbitrators or in the 
conduct of the proceedings the statutory 
provisions call upon the Registrar. or 
his nominee to discharge the statutory 
duty to decide the dispute, Last par: of 
Section 54A (3) as well as last part of 
Rule 35 deal with such contingencies to 
bring the proceedings for settlement of 
the dispute to an end. In either of the 
cases, whether under Section 54A (3) or 


“™ 
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under the last para of Rule 35, there is 
no power in either of the parties to then 
require that the matter be referred to 
. arbitration once again. The parties ca 
not get a fresh right to have the dispu-é 
decided by a Committee of three arbi- 
trators. The last para of Rule 25 speaks 
of a “dispute referred to the Registrar's 
nominee or to three arbitrators” and the 
last words of Rule 35 though say “refer 
again to his nominee for decision”, can- 
not be construed as a second reference- 
importing the right of the parties to hare 
their own arbitrators joined with the 
nominee. (Para 13) 


(Œ) Delhi Co-operative Societies Rul-s 
(1950), R. 35 Withdrawal of dispule 
— Power as to, 


The power to withdraw a  dispule 
which has been referred has not been 
specifically conferred upon the Regi:- 
trar, but it has to be restricted to a 
period of two months. After two months, 
the Rule says, the dispute will implied_y 


revert back to the Registrar. ` (Para 1I) 
Cases Referred : Chronological Paras 
(1967) 3 Delhi LT 657 i, 7, <1 


S. S. Dalal, for Petitioner; D, K. Kapar 
with S. L. Bhatia and Virender Meba 
with A. B. Saharya, Sham Babu, Man»j 


Singh and A. S. Chandiok, for Respon- 
dents. 
S. S. CHADHA, J.:—— The three ap- 


peals, namely, L. P. As. 98, 99 and 180 
of 1977, under Clause X of the Letters 
Patent are directed against a commcn 
judgment dated May 19, 1977, of a learn- 
ed single Judge of this Court dismissing 
three writ petitions filed by the present 
appellant. One of the questions of law 
which arises for consideration ‘in’ these 


appeals is the power of the Registrar -o- 


withdraw a dispute from his nominee 
or the Committee of three arbitrators 
once the matter has been referred to a 
nominee for his decision or to the 
mittee of three arbitrators ‘ under Sez- 
tion 54 of the Bombay Co-operative Soz- 


ieties Act, 1925 as extended to the Union 
called’: 


Territory of Delhi (hereinafter 
the Act). This question has: been. deelt 
with in a decision of a Division Bench 
of this Court in “Government Servanis 
‘Co-operative Housing Society. Ltd. v. 
S. L. Katval”, 1967 (3) Delhi LT. 657,. 
relied. upon by the appellant, The Divi- 
sion Bench ruled that- the., 
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withdraw a dispute which has been re- 
ferred to a nominee for his decision 
under Section 54 of the Act, has not 
been specifically conferred by the statute 
upon the Registrar. The learned single 
Judge in the judgment under appeal 
noted that decision but has gone on to 
construe Rule 35 of the Delhi Co-opera- 
tive Societies Rules, 1950 (hereinafter 
referred to as the Rules) and came to 
the conclusion that the necessary power 
of withdrawal in the Registrar is pos- 
tulated by Rule 35. Rule 35 was not 
noticed by the Division Bench. As 
there was an apparent conflict in the two 
decisions of this Court, the matter has 
come up before the Full Bench for a 
true interpretation, scope and effect oi 
Section 54 and Rule 35 and for clearly 
defining the powers of the Registrar. 


2. The relevant portion of Section 54 
of the Act reads as follows :— 

“54. Arbitration.:— If any dispute 
touching the constitution or business of 
asociety arises between members or past 
members of the society or persons claim- 
ing through a member or past member 
or between members or past members 
or persons so claiming and any officer, 
agent or servant of the society past or 
present or between the society or its 
committee, and any officer, agent, mem- 
ber or servant of the society past or 
present, it shall be referred to the Re- 
igstrar for decision by himself or his 
nominee or if either of the parties so 
desires, to arbitration of three arbitrators 
who shall be the Registrar or his no- 
minee and two persons of whom one 
shall be nominated by each of the 
parties concerned......... a 


3. Rule 35 reads as follows:— 


“When a dispute has been referred to 
the Registrar under Section 54 the Regi- 
strar or his nominee shall issue a notice 
to all parties, and, unless either of the 
parties desires within 15 days of the 
issue of such notice that the matter be 
referred to arbitration, shall proceed to 
decide the dispute himself, 


' -When either of the parties desires 
that the matter be referred to arbitra- 
tion, the Registrar (or his nominee) shall 
call on each party te nominate its arbi- 
trator within 15 days and to send a 
arbi- 
trator about his wens to serve as 
an arbitrator, 
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When there are more persons than 


one on each side, the principal party on ‘ 


each side will have the right to nomi- 
nate the arbitrator. In such cases, the 
Registrar will decide who is the princi- 
pal party and his decison shall be final. 


Where either of the parties fails to 
make a nomination within the period 
aforesaid, the Registrar may nominate 
an arbitrator on behalf of such party. 


The Registrar or his nominee will act 
as Chairman of the Committee of three 
arbitrators. He will fix the date and 
place of hearing the dispute and carry 
on the necessary correspondence in con- 
nection with the disposal of the case. 


When any dispute is referred to the 
Registrar’s nominee or to three arbitra- 
tors for decision and is not decided by 
them within two months or such further 
period as the Registrar may allow, -the 
Registrar may decide the dispute him- 
self or refer again to his nominee for 
decision.” 


4. For a case to be covered under Sec- 
tion 54 of the Act, three conditions pre- 
cedent must be fulfilled before any of 
the parties could invoke the jurisdiction 
of the Registrar and call upon him tọ 
entertain a complaint, The first condi- 
tion is that there must be a dispute. 
Secondly, the dispute must be touching 
the constitution or business of a soctety, 
The term is wide enough and would in- 
clude the dispute affecting the business 
of the society or relating to the business 
of the society. The third condition is 
that it must arise between members or 
past members of the society or persons 
claiming through a member or _ past 
member or between members or past 
members or persons’ so claiming | and 
any officer, agent or servant of the 
society: past or present or between the 
society or its committee, and any officer, 
agent, member or servant of the society 
past or present. .The language of the 
section indicates that the complaint has 
to be made by one of the parties to the 
dispute to the Registrar and has to he 
referred to the Registrar. Once the 
complaint is admitted by the Registrar, 
the dispute can be settled by any of the 
four forums contemplated by Section 54. 
The Registrar may keep the matter for 
decision by himself. The Registrar may 
in the alternative appoint a nominee for 
h's decision. The jurisdiction of the Re- 
gistrar is by investment of the statute, 
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The jurisdiction of the nominee arises 
out of the permissive appointment by 


the Registrar. The reference of the dis- 
pute to the Registrar for a decision by 
himself or by his nominee is a statutory 
duty and there can be thus no refusal 
to discharge that function. The power 
to decide the referred dispute is gran ed 
by the statute to the Registrar as also 
to his nominee. 

3. Section 54 further provides that if 
either of the parties so desires, the dis- 
pute may he referred to arbitration of 
three arbitrators who shall be the Re- 
gistrar or his nominee and two persons 
of whom one shall be nominated by 
each of the parties concerned. Section 
71 of the Act confers 
Government the power to make Rules 
fo carry out the purposes of the Act. 
Although the enumeration of the various 
topics on which the Rules can be made 
are set out în sub-section (2) of S. TI, 
sub-section (2) does not affect the gene- 
rality of the power conferred by sub- 
section (1) of that section, which in wide 
term empowers the State Government 
to make rules to carry out the purposes 
of the Act. Clause (u) of sub-section (2) 
says that the Rules may prescribe the 
mode of appointing an arbitrator or ar- 
bitrators and the procedure to be fol- 
lowed in proceedings before the Regis- 
trar or such arbitrator or arbitrators 
and for fixing or levying the expenses of 
determining the dispute. Rule 35 is, 
therefore, relatable to those powers. 
Once a dispute has been referred to 
the Registrar under Section 54, the Re- 
gistrar or his nominee has to issue a 
notice to all parties. At that stage the 
parties have an option and unless either 
of the parties desires within 15 days of 
the issue of such notice that the matter 
be referred to arbifration, the Registrar 
or his nominee has to proceed to decide 
the dispute. These are the two. forums 
constituted on the failure of the action 
of the parties toseek arbitration. If either 
of the parties desires that. the matter be 
referred to arbitration, then the Rule 
provides. the manner of the appoint- 
ment of the arbitrators. by the parties 
and om their failure the nomination by 
the Registrar of an. artbitrator oan be- 


half of such defaulting party. The Re- 
gistrar or his nominee has to act as 
Chairman of the Committee of three 
arbitrators. ‘That leads to the imevita-’ 


on the State `- 
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ble conclusion that there are four 
forums; one of Registrar, second of hs 
nominee, third a panel of three arbitre- 
tors presided over by the Registrar ¢ 
Chairman of the Committee and fourth 
apanel of three arbitrators presided 
over by the Registrars nominee é5 
Chairman of the Committee. 


6. We have been taken through the 
provisions, as they exist in the various 
States Co-operative Societies Acts, ard 
they virtually give the power of se-tle- 
ment of the disputes io the Regis-rar of 
his nominee. In some statutes as in 
the Act and in the State Acts of Orissa, 
Punjab and Rajasthan option is confer- 
red on the parlies to nominate one arki- 
trator on their behalf. Even in those 
eases the Registrar or his nominee is 
the Chairman of the Commiitee Dr 
Board of Arbitrators. By and large the 
power to decide the dispute vests in tne 
Registrar or his nominee. It would, 
therefore, be a misnomer to call their 
proceedings as arbitration proceedings. 
The Registrar or his nominee when act- 
ing alone has to decide the referred dis- 
pute and may be performing the func- 
tions substantially of an arbitrator to 
whom a dispute has been referred for 
adjudication, but they do not make amy 
award. They both render a deécisicn, 
whereas the Committee of three arhit- 
rators has to make an award. This is 
clear from the intrinsic evidence ecn- 
tained in the various provisions of the 
Act. Section 54A says that in case of 
any award made by the arbitrators uncer 
Section 54, the Tribunal may, on the 
application of any of the parties to the 
award or otherwise for reasons to be 
recorded in writing, modify the awerd 
or set it aside or order that the dispute 
shall be referred back to the arbitrators 
in the manner provided under the said 
' section. The proviso, however, provides 
tha’ no such order can be made afer 
the issue of a certificate under Sec 39 
for the execution of the award and ex- 
cept on any of the specified grounds, 
namely, (i) an objection to the legalty 
of the award is apparent on the face of 
it, or (ii) the award has been vitiated in 
consequence of corruption or miseen- 
duct on the part of any of the aribitra- 
tors, or (iii) the award is in any way 
perverse. The Tribunal is also emm- 
wered to direct that all or any of the 
arbitrators who made the award shall 
not act again as arbitrators for deciding 
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the dispute. Sub-section (3) says that 
when the dispute is referred back to ar- 
bitration, the arbitrators have to make 
a fresh award within such time as may 
be fixed by the Tribunal and if the ar- 
bi'rators fail to make a fresh award 
within the time so fixed, then the Re- 


‘gistrar or his nominee has to decide the 


dispute, Power is again given to the 
Tribunal to modify the award made 
under sub-section (3) or pass such order 
thereon as it deems fit. On the contrary 
Section 56 of the Act provides for an 
appeal against the decision of the Regis- 
trar or his nominee whether made under 
Section 54 or under sub-section (3) of 
Section 54A. Section 57 further provid- 
es that the award of the arbitrators or 
a decision by the Registrar or his nomi- 
nee under Sections 54 or 54A shall not 
be liable to be called in question in any 
civil or revenue Court. This section 
again maintains the distinction between 
the award of the arbitrators and a deci- 
sion by the Registrar or his nominee. A 
combined reading of the abovenoted 
statutory provisions clearly brings out 
the intention of the legislature that) 
when the dispute is determined solely} 
either by the Registrar or his nominee,‘ 
they render a decision which is not tol 
be mixed up and has to be contrasted: 
to an award made by the Committee ofi 
three arbitrators presided over either byi 
the Registrar or his nominee. The learn-! 
ed single Judge on a consideration of 
Section 54 expressed that the proceed- 
ings thereunder are in the nature of an 
arbitration and this is shown by the 
heading of the section as “arbitration”, In 
our opinion, the headings prefixed to a 
section or sets of sections may be read 
along with the enacting part of sections 
while construing them with a view to 
resolve any doubt they may have as to 
ambiguous words. But the heading 
cannot be used to give a different effect 
to the clear words in the section. The 
heading of a section does not also pre- 
vail, where the intention of the leg‘s- 
lature can be gathered by reference to 
other sections. The learned single Judge 
has also gone into an error to infer that 
the word “arbitration” is the title or 
heading of the section. It is only a 
marginal note. Marginal notes are side 
notes often printed at the side of a sec- 
tion in an Act. In the earlier statutes 
marginal notes were not inserted by the 


legislature and hence were not part of 
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the statute. For this reason, they could 
not be referred to for the purpose: of 
construing the statute. Now they are 
being enacted by the legislature and 
ican be referred to for the purpose of 
‘interpretation. If the words used in the 
enactment are clear and unambiguous, 
the marginal note cannot control the 
meaning. As we have pointed out ear- 
‘lier, the legislature has intended what 
it said in contrasting the decision of the 
Registrar or his nominee and by provid- 
ing an appeal against that decision to 
that of an award by the Committee of 
three arbitrators. The Registrar or his 
nominees do not undertake any arbitra- 
tion proceedings. They discharge the 
statutory duty and perform the func- 
tion of deciding the referred dispute. 
The decision of the dispute by the Re- 
gistrar or his nominee is ‘not a contrac- 
tual arbitration or an arbitration by 
agreement. It is in discharge of an 
obligation imposed by the statute. 


7. Section 46 of the Arbitration Act, 
1940, provides that the ~ provisions of 
that Act, except sub-section (1) of Sec- 
tion 6 and Sections 7, 12 36 and 37, 
shall apply to every arbitration under 
any other enactment for the time being 
in force, as if the arbitration were pur- 
suant to an arbitration agreement and 
as if that other enactment were in arbi- 
tration agreement, except in so far as 
that Act is inconsistent with that other 
enactment or with any Rules made 
thereunder. In other words, Section 46 
deals with those statutory arbitrations 
where the statute is looked upon as: an 
arbitration agreement. The provisions 
lof the Arbitration Act, 1940, would” bè 
lattracted in case of arbitration by a 


‘Committee of three arbitrators either 
lunder Section 54 of the Act or under 
ISection 54A of the Act but if there is 


‘any inconsistency with the Act or the 


Rules, even then the provisions of the. 


Arbitration Act, 1940 would not be at- 
fracted. Section 54A (2) empowers 
the Tribunal while referring back the 
dispute to arbitration to direct that all 
or any other arbitrator who made the 
award, shal] not act  agairi -as arbitrator 
for deciding the dispute. Sub-sections (1) 
and (2) of Section 11 of the Arbitration 
Act, 1940 empowers the Court to re- 
move an arbitrator or- Umpire- who 
fails to use all reasonable despatch in 


tering on and proceeding- -with ‘the 
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reference and making an award or who 
has misconducted himself or the proceed- 
ings. These provisions would not apply 
to the arbitrations under the Act be- 
cause the power of removal of the Com- 
mittee of three arbitrators who fail to 
decide the dispute within two months, 
is given to the Registrar and consequ- 
ently, the Court cannot exercise that 
power. Under sub-section (2) of Sec- 
tion 54A of the Act, the power is con- 
ferred on the Tribunal to remove the 
arbitrator or arbitrators. The power of 
the removal of the Registrar is not con- 
ferred either under the Act or under the 
Arbitration Act 1940. The Registrar 
occupies a special position under the 
Act and so would be his nominee except 
to the extent indicated hereafter. The 
provisions of Sections 14 to 17 of the 
Arbitration Act, 1940 are not attracted 
in. case of awards under the Act as they 
are enforceable in the manner provided 
in Section 59 of the Act. The provisions 
of Sections 5 and 11 of the Arbitration 
Act -are excluded by virtue of the 
provisions of Section 54A of the Act and 
Rule 35. We are unable to persuade 
ourselves to agree to the contrary ob- 







the “Government Servants Co-operative 
House Building Society Ltd.” case (1967) 
3 Delhi LT 657) (supra). The ‘provi-| 
sions of Sections 30 to 33 would also be 
excluded as those provisions are incon- 
sistent with the provisions mentioned in 
Section 54A of the Act which provides 
for the grounds for setting aside the 
the award and reference back to the 
arbitrators in the manner provided in 
Section 54A. ` 


. 8. The object of the Act is for the set- 
tlement of the disputes by statutory fun~ 
ctionaries, namely, the Registrar or his 
nominee with a limited extension by a 
Committee of three arbitrators presided 
over either by the Registrar or his no- 
minee in case the parties to the disputes 
so desire. The Co-operative Societies 
Act, 1912 and all State Acts are so de- 
sighed as to give an early decision by 


ie 


‘the Registrar or his nominee and in 


some cases also associating parties’ no-. 
minees.on the panel of arbitrators. In 
the ‘Act, the function is entrusted to the 
Registrar and there is no period fixed 
either in the Act or in the Rules dur- 
ing which the Registrar is required td 
give a decision. When any dispute is 
referred to the’ Registrar’s noniifiee ‘or | 


. gistrar may decide 
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to the Committee of -three arbitrators, - it 
is required to be- concluded by them 
within two months or such fur- 
ther period as the Registrar may allcw. 
Section 54 of the Act giving the source 
of the power for settlement of the dis- 
putes does not itself impose any re- 
striction of time. It is provided in the 
Rules the validity or vires of which is 
not questioned before us. No time limit 
is imposed on the Registrar to make his 
decision. The reason is simple. It would 
have been superfluous to say that the 
Registrar may extend his own time <or 
giving a decision on the dispute, The 
Registrar has been given the power 
under the Rules to extend the time “or 
the nominee to give his decision or the 
Committee of three arbitrators to meke 
their award. It is obvious thal it has 
to be prior to the making of the decisjon 
by the Registrar’s nominee or an awerd 
by the’arbitrators. This provision in the 
Rules is inconsistent with Section 28 of 
the Arbitration Act, 1940 and, therefore, 
Section 28 would not be applicable 
which empowers the Court to enlarge 
the time for making the award, whe- 
ther the time for making the award has 
expired or not or whether the award has 
been made or not. 


9. If the nominee has not decided the 
dispute or the Committee of the three 
arbitrators have not made an awerd 
within two months or within such fur- 
ther time as the Registrar may have al- 
lowed and the Registrar does not ex- 
tend the time, then the concluding 
portion of Rule 35 says that “the ` Fe- 
the dispute hims=lf 
or refer again to his nominee for de- 
cision”. The language of the Rule is not 
explicit but the intention of the rue- 
making authority is clearly deciphera- 
ble as to what is to happen on the €x- 
piry of the period of two months or on 
the expiry of such further period as 
the Registrar may have allowed. It is 
this that the authority in the nominee or 
the Committee of three arbitrators 
icomes to an end. At the expiry of two 
‚months or such further extended time, 
ithe nominee or the Committee of three 
larbitrators necessarily or Inevitably loses 
[Jurisdiction to deal with the dispute. 
The nominee no longer remains compe- 
‘tent to give his decision and the Com- 
mittee of three arbitrators similarly. 
ihas no authority to make an awerd 
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On the expiry of the period the auto- 
matic revocation of the authority is im- 
plied. The dispute reverts back to the 
Registrar. The Registrar may then 
decide the dispute himself or refer again 


for decision to his nominee, ‘Refer 
again for decision to his nominee” has 
to be given a full meaning so as to 


advance the purpose of the Act. It is 
the second reference for the purposes 
of a decision of the dispute. “Again” in- 
dicates that it could be to the previous 
nominee and not necessarily to a fresh 
nominee. The Registrar does not have 
any time limit imposed on him for decid- 
ing the dispute himself. If the dispute is 
initially referred to the nominee, then 
there is a time limit imposed but not 
when the dispute is referred again to 
the nominee for his decision. The rules 
do not provide for any time limit for 
deciding the dispute by the nominee on 
the second reference. The wisdom is 
that at that stage the Registrar would 
think again about the capacity of his 
nominee and then entrust the dispute 
for settlement, 


10. The rule-making authority has in- 
tentionally made a variation or change 
in the language directing the Registrar 
to decide the dispute himself or refer 
again to his nominee for decision. Simi- 
lar situation may arise when the Tribu- 
nal under Section 54A of the Act had 
referred back the dispute to arbitration 
and the arbitrators are called upon to 
make a fresh award within such time as 
may be fixed by the Tribunal. Sub-sec- 
tion (3) of Section 54A says that if the 
arbitrators fail to make a fresh award 
within the time so fixed, “the Registrar 
or his nominee shall decide the dispute.”. 
Here again, on the failure of the 
arbitrators to make a fresh award within 
the time fixed by the Tribunal, there is 
an automatic revocation of the authority 
of the Committee of three arbitrators 
and reversion of the dispute back to the 
Chairman of the Committee of three 
arbitrators be he the Registrar 
or his nominee. The Registrar or his 
nominee then have to decide the dispute. 
The forums and the procedure laid down 
under the Act and the Rules are in- 
tended for a speedy disposal of the dis- 
putes occurring between co-operative 
societies and its members ete, by the 
Registrar or his nominee and a choice is 


given :to the parties to associate their 
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ominees in the settlement of the dis- 
pute. In case of dilatory tactics either 
in the appointment of arbitrators or in 


the conduct of the proceedings the 
Istatulory provisions call upon the 
Registrar or his nominee to discharge 









the statutory duty to decide the dispute. 
Last part of Section 54A (3) as well as 
last part of Rule 35 deals: with such con- 
fingencies to bring the proceedings for 
settlement of fhe dispute to an end. In 
either of the cases, whether under Sec- 
tion 54A (3) or under the last para of 
ule 35, there is no power in either of 
the parties to ‘then require that the 
matter be referred to arbitration once 
again. We are in respectful agreement 
with the learned single Judge in the 
part of the reasoning that Section 54 
does not contemplate more than one 
such proceedings. The parties do not 
get a fresh right to have the dispute 
decided by a Committee of three arbi- 
tra’ors. On the failure of the decision 
within the time limit the dispute reverts 
back fo the Registrar who may decide 
the dispute himself. The opéning words 
of Rule 35 speak of adispute ‘referred to 
the Registrar’ but the concluding pari of 
Rule 35 call it a decision by the Regi- 
trar. There is then no further reference 
and thus no right m the parties to 
have the dispute decided by three arbi- 
` trators, The last para of Rule 35 speaks 
of a “dispute referred to the Registrar’s 
nominee or to three arbitrators” and the 
last words of Rule 35 though say “refer 
again to his nominee for decision”, can~ 
not be construed as a second reference 
importing the right of the parties to 
Ihave their own arbitrators joined with 
the nominee. Two different proceed- 
ings could not be implicitly intended by 
the rule-making authority on the rever- 
sion of the dispute in the decision of the 
dispute by the Registrar where the par- 
ties have no future right andin the deci- 
sion by the nominee. The purpose to be 
achieved is that the proceedings are not 
delayed and are concluded by a decision 
either by the Registrar or his nominee. 
11. We may recall that if the nomi- 
nee or the Committee of the three arbi- 
trators does not decide the dispute within 
two months or within such further 
period as the Registrar may have allow- 
ed, then the dispute automatically 
reverts back to the arbitrator but before 
that there is no specific power vested in 
the Registrar to withdraw the dispute 
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from the nominee or from the Committee 
of the three arbitrators. The conferment 
of the jurisdiction and the eercise of 
power is by statute. The power of with- 
drawal has to be specific either express 
or implicit in the statute. Such a power 
has been conferred by Section 48 (3) of 
the Bihar Co-operative Societies Act, Sec- 
tion 73 (3) of the Madras Co-operative 
Societies Act, Section .56 (2) of the 
Punjab Co-operative Societies Act, 1961, 
Section 77 of the Rajasthan Co-operative 
Societies Act and Section 60 (8) of -he 
Travancore Cochin Co-operative Societies 
Act. This power has now been conferr- 
ed by Sec. 61 of the Delhi Co-opera- 
tive Societies Act, 1972, No provisions 
have been brought to our notice by 
which the power of withdrawal could 
be read by necessary implication. The 
Division Bench in “Govt, Servants Co- . 
operative House Building Society” case 
(1967 (3) Delhi LT 657) (supra), was 
concerned with a case in which in pur- 
suance of the request from one of the - 
parties to the dispute, the Registrar 
appointed one Tej Ram as his nominee 
and by his letter dated December 22, 
1965 requesteqd the said nominee to 
decide the cases, For some reason, the 
Registrar wrote a letter dated January 
7, 1966 to Tej Ram, his nominee to 
return the cases pending for- decision 
against the Society as there were certain 
legal complications. This withdrawal 
by the Registrar was challenged before 
this Court as illegal and ultra vires. The 
Division Bench after considering the 
scope of Section 54, came to the conclu- 
sion that the Registrar could not direct 
the nominee not to decide the dispute or 
withdraw the dispute. Rule 35 had not 
come into play and it is probably for this 
reason that.no reference was made to 
Rule 35. We are in respectful agree- 
ment with the view that the power to 
withdraw a dispute which has been 
referred has not been specifically con-| © 
ferred upon the Registrar, but- it has ʻo 
be restricted to a period of two months. 
After two months, the Rule says, the 
dispute will impliedly revert back to 


12. That takes us to the consideration 
of the peculiar facts in each appeal 
which is required by the reference order 
to be disposed of by the Full Bench. 
Shri Harbans Singh (Respondent No. I 
in L. P. A. 98 of 1977) made a complainf 
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to the Registrar that he was duly 
admitted as a member by the Refugee 


Co-operative Housing Society Ltd, Pun- 
jabi Bagh, New Delhi (Appellant for 
short called the Society) and a plot of 
1,200 sq. yards was earmarked for him 
but his membership had been illegally 
and wrongfully terminated. The Regis- 
trar admitted the dispute under 
Section 54 of the Act and appointed Shri 
Ram Gopal as his nominee for decision 
within the prescribed time of two 
months. Shri Ram Gopal entered upon 
the reference, forwarded a copy of the 
complaint to the Sociely and also issued 
notices under Rule 35. The Society 
desired the settlement of the dispute by 
arbitration of three arbitrators. Accord- 
ing to Section 54 of the Act, if either of 
the parties so desires, the dispute can be 
settled by arbitration of three arbitra- 
tors who shall be the Registrar oy his 
nominee and two persons, of whom one 
can be nominated. by each of the parties 
concerned. The Society nominated an 
arbitrator within the prescribed period 
of 15 days. Respondent No. 1 failed to 
nominate an arbitrator within that 
period and, therefore, a request was 
made to the Registrar to nominate an 
arbitrator on his behalf under Rule 35 
of the Rules. It appears’ that no pro- 
ceedings were taken for a long time. The 
Registrar by order dated March 2, 1958 
nominated Shri Jyoti Prasad and fcr- 
warded the arbitration case to him for 
decision within the prescribed time of 
two months, Shri Jyoti Prasad again 
issued notices under Rule 35 to che 
parties, each of whom nominated one 
person as an arbitrator.. One of the 
arbitrators stopped attending the arbi- 
tration proceedings. The Registrar by 
its order dated August 2, 1968 directed 
Shri Jyoti Prasad to proceed as a sole 
arbitrator, as the arbitrators of the 
parties were adopting delaying tactics. 
A direction was issued that the case 
should be finalised before August 31, 
1968. Shri Jyoti Prasad made an 
award on August 30, 1968 and held that 
Harbans Singh had a right to member- 
ship and to claim a plot. The Registrar 
in this case may not have articulated his 
decision in suitable words but it is 
clear that the dispute had on the expiry 
of the time limit validly reverted back 
to the Registrar who could decide the 


dispute himself or refer again for deci- 
sion to his nominee. The Registrar in 
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fact chose the second alternative of 
calling upon his same nominee to decide 
and finalise the case before August 31, 
1968. There is no illegality in this 
course adopted by the Registrar. 


13. Smt. Savitri Devi (Respondent 
No, 1 in L P. A. 99 of 1977) raised a 
dispute touching the business of the 
Society and she claimed that her hus- 
band is a bona fide member at seriai 
No. 133 of the Society but unfortunately 
her husband suffered an attack of 
lunacy in the beginning of 1966 and 
continued to suffer from the same. She 
claimed regularisation of membership 
of her husband and for allotment of 
land and filed a complaint wunder 
Section 54 of the Act with the Registrar. 
The dispufe was admitted under 
Section 54 of the Act and the Registrar 
appointed Shri Ram Gopal as its 
nominee. Shri Ram Gopal entered upon 
the reference and issued notices to the 
parties calling upon them, if they so 
desired, to nominate their arbitrator 
within a period of 15 days from the date 
of receipt cf the notice, The notice was 
received by the Society on May 31, 1967. 
Nothing appears to have been done. The 
Registrar thereafter by his order dated 
March 2, 1968 nominated Shri Jyoti 
Prasad and forwarded the case for his 
decision within the prescribed time of 
two months. Shri Jyoti Prasad again 
issued notices under Rule 35, The parties 
to the dispute again desired the settle- 
ment of the dispute by the arbitration 
of three arbitrators. The parties appoint- 
ed their arbitrators or the vacancies 
were supplied. Ultimately, an award 
dated August 29, 1968 was made by Shri 
Jyoti Prasad and Shri R. L. Dhingra, 
arbitrator appointed oy respondent No, 1 
directing the Society to restore the 
membership to respandent No. 1 and to 
release a plot to her. Shri R. D. Sondhi 
who was acting as arbitrator nominated 
by the Society did not agree to the said 
award and he gave his dissenting 
award. The . challenge of the appellant 
to the alleged withdrawal of the procee- 
dings by the Registrar from Shri Ram 
Gopal, his nominee fails in view of the 
opinion of the law expressed earlier. 
There may be an irregularity attached 
to the procedure adopted by the second 
nominee who issued notices again calling 
upon the parties to nominate their arbi- 
trators, if they desired arbitration. The 
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parties failed to object- to the proceed- 
ings, took part in the proceedings and 
invited the Committee of the three arbi- 
trators to render a decision. -The parties 
cannot be allowed to resile from that 
situation, Assume that the association 
of the parties’ arbitrators is without 


furisdiction and void ab initio, then the- 


decision of the nominee alone is to pre- 
vail in the field. On either view, the 
appeal fails. 


14, Smt. Jai Wanti Sawhney (Respon- 
dent No. 1 in L. P. A. 100 of 1977) also 
raised a dispute touching the business 
of the Society. Her allegations are that 
her husband late Dewan Ranbir Sawhney 
was a member of the Society and had 
deposited substantial amount towards the 
price of the land but unfortunately he 
died on December 29, 1961 from heart 
attack. She being his nominee claimed 
the membership including the right- to 
the allotment of the plot. .The dispute 
was admitted by the Registrar under 
Section 54 of the Act. The Registrar_ap- 
pointed Shri Ram Gopal as his nominee. 
Shri Ram Gopal issued notices to the 
parties as also under Rule 35 calling 
upon the parties to nominate an arbitra- 
tor if they so desired within a period of 
15 days of the receipt of the notice dated 
September 25, 1967. The Society appoint- 
ed an arbitrator and intimated the same 
to Shri Ram Gopal. No proceedings 
were, however, taken. By order dated 
March 2, 1968, the Registrar appoint- 
ed Shri Jyoti Prasad and forwarded the 
arbitration case for his decision within 
the prescribed time of two months, Shri 
Jyoti Prasad by his letter dated July 26, 
1978 reported to the Registrar of the 
delaying tactics adopted’ by the parties’ 
arbitrators. The Registrar by its order 
dated August 2, 1968 directed Shri Jyoti 
Prasad to proceed as sole arbitrator and 
called upon him to finalise the case before 
Aug, 31, 1968, Shri Jyoti Prasad gave his 
award dated August 28, 1968, holding 
that the expulsion of Ranbir Sawhney 
was illegal and void and, 
was set aside. Smt. Jai Wanti Sawhney 
was admitted as -member, 
nominee from the date of the death of 
Dewan Ranbir Sawhney. A plot of 


2,400 sq. yds. was directed to be released — 
for her, .-For the sume: reasons as. -in 
L.. P.-A. 98 of 1977;:there is*no. illegality - 
in the. Registrar directing his nominee-to:. 
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proceed to give his decision though ths 
direction is somewhat ambiguous. 

15. For the above reasons, the Letters 
Patent appeals fail and are dismissed 
leaving the parties to bear their own 
costs throughout. The decisions/awards' 
may now be implemented by the society 
expeditiously, 

Appeals dismissed. 
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CHARANJIT TALWAR, J, 
Smt. Indy Gupta, Appellant v. Rajesh- 
war Pershad, Respondent. 
F. A, O. 200 of 1980, D/- 10-2-1982.* 
Hindu Marriage Act (25 of 1955), Sec- 
tion 13(1) (ib) — Dissolution of marriage 


—Grounds — Desertion — Evidence 
and proof, i 
The parties living in Delhi’ belonged 


to a lower middle class family, Prior to 
marriage, which was an arranged one, 
the family of the wife fully knew that 
the husband was living in a joint family 
of about fourteen . members accommo- 
dated ln a quarter having one room and 
a verandah. The husband was drawing 
Rs. 400/- p.m. and had a social and 
moral, if not legal, obligation and duty 
to help his family, The wife left the 
matrimonia] home on the ground of 
paucity of accommodation and husbands’ 
refusal to live separately. Under the 
circumstances held that the act of wife 
amounted to desertion. In all probability 
by setting up two different establish- 
ments, which the family could ill afford, 
the entire family would be ruined, | 
(Paras 12, 16, 17) 
J. K. Jain, for Appellant; J. L. Kalra, 
for Respondent. 


JUDGMENT :— This is an appeal 
under S. 28 of the. Hindu Marriage Act 
challenging the judgment and _ decrea 
passed, on March 20, 1980 by Shri P. L, 
Singla, Additional District Judge, Delhi 


dissolving the marriage of the parties - 
. herein under Section 13 (1) (b) of the 


Act.on the ground that the appellant- 
wife had deserted her husband for a 
than ‘two 


continuous period of more 


years immediately preceding the pre- ` ` 


sentation of the petition by the husband. 


' From judgment and. decree of -P. L, 


Singla Addl. Dist. J., Delhi, D/- | 
`_ 20-3-1980. . ' Oe is E. 
CZ/DZ/B298/82/VSM/SNV 
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2. The parties were married in Delhi 
cn llth May, 1971, 
Hindu Rites. They were residing a’ 
11/142, Birla New Line, Kamla Nagar 
New Delhi, in a quarter allotted to the 
husband’s father where in all 12 other 
members of the family were also living 
The parties led a happy married life 
for about 6/7 months in that house con- 
sisting of one room and a verandah. 
Thereafter, it is the husband’s case tha: 
his wife wanted him to break away from 
his parents and other members of the 
family and live separately. As he is 
fhe eldest son, he expressed his enabi- 
lity to do so. Despite his having made 
his position clear, the wife continued 
to compel him to leave his parents and 
live separately from them. According 
to him in the month of June, 1975, she 
left the matrimonial home to attend a 
-marriage in her family and took awa 
all her jewellery and costly sarees etc. 
and since then has been living at her 
brother’s house without his consent. -In 
spite of the efforts made by the husband 
and .his family to bring her back she 
has refused to do so without any rea- 
sonable excuse or cause. Hence, the peti- 
tion for dissolution of the marriage. 


3. The wife (appellant herein) denied 
that she had led a happy married life 
for 6 or 7 months as 
husband. She also denied that she ever 
wanted her husband to break ties with 
his parents or live separately from them. 
She alleged that his’ parents and other 
relations of the family of the husband 


-had treated her cruelly and on occasions - 


beat her. According to her she was 
treated as an “untouchable”. She -was 
not even provided with a Charpoy for 
sleeping. Her case was that she was left 
by her husband at her brother’s house 
towards the end, of December, 1976. Sh: 
had not taken any jewellery or costly 
clothes with her. In fact her jeweller-7 


‘vas still in the possession of her hus- 
‘band. ` 
4. Her plea was , that she was ready 


and willing to live with her husband in 
that very home. On the pleadings, of 
zhe parties, the following two issues 
were framed: 


**(1) Whether the respondent has deser- 
ted the petitioner for two years o? 
more before the presentation of the. peti: 
tion for divorce? ToN 


(2) Relief.” 
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5. After assessing the evidence, the 
trial Court, as noticed above, passed a 
decree dissolving the marriage between 
the parties on the ground that the wife 
had deserted the husband, The learned 
trial Court has found that the offer of 
the wife to join her husband was not 
actually genuine. She stated so in the 
written statement and in her testimony 
only to meet the allegation of desertion 
on her part. The finding is that as the 
accommodation available to the husband 
and his family was meagre and cramped 
the wife had pressed the husbang te 
leave that house and live separately 


. But as the husband, who is drawing only 


about Rs. 400/- per month, being the 
eldest son, has to support his brothers 
and sisters apart from helping his 
parents, he was unable to maintain a 
separate establishment. That seems te 
be the cause, it has been held, for the 


“wife to leave her matrimonial home. The 


trial] Court has further found that the 
parties had been living separately from 


. June, 1975, and that the wife had deser- 


ted on the pretext of attending the 
marriage of her cousin. 
6. The parties are at variance about 


the year and the month from which they 
have been living apart. According to 
the husband, his wife left the matri- 
monial house in the month of June, 1975 
on the pretext of attending the marriage 
of a cousin. The wife’s version how- 


ever, is that she was turned out of the 
matrimonial house in the month of 
December, 1976. The learned trial 


Court has accepted the plea of husband 
and. has held that Indu Gupta, appellant 
herein, had left her husband on the 
occasion of the marriage of a cousin and 
thereafter, has not rejoined him. 


T. Admittedly, the marriage of the 
cousin of the appellant Indu Gupta, was 
solemnised at 8/2 Roop Nagar, Delhi in 
the summer of 1975. Ram Gopal, the 
brother of the appellant, who appeared 
as R. W. 2, while admitting the factum 


of marriage, denied that either Indu 
Gupta or the witness attended that 
marriage. It is pertinent to note that 


the marriage took place in the same 
house where this witness was living. The 
reasons given by this witness for not 
attending the marriage of his cousin 
(father’s brother’s son) were “we do not 
attend such function at the marriages 


++. Of the family of my uncle, because they 
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are financially of higher standard and 
they do not invite my sisters”, However, 
Prabhu Dayal, R- W. 3, another brother 
of the appellant, admitted in cross- 
examination that he and Ram Gopal, 
R. W. 2, had attended the said marriage. 
Apparently, this brother had come from 
his village to do so. 


8. The taxi driver who had taken 
Smt. Indu Gupta and her brother to 
Roop Nagar has been produced on behalf 
of the husband. He is Ram Chand, 
P. W. 4 He frankly admitted that he 
was a friend of the husband. In cross- 
examination, he would not tell the name 
of the brother of the wife nor could he 
give the exact number of the house of 
the respondent’s brother. He, however, 
stated “he is the elder brother of respon- 
dent and lives near Reop Nagar Police 
Station. I had charged Rs, 3/- as taxi 
fare. I remember the month and the 
year because Emergency was proclaim- 
ed immediately thereafter. I do not 
remember the date, month when the 
Emergency was proclaimed.” 


9. The evidence of the brothers of 
Smt. Indu Gupta is contradictory; one 
says that he did not attend the marriage 
ci his cousin which was solemnised in 
that very house in which he was living 
in Roop Nagar as the uncle was finan- 
cially better off, the other says that he 
did attend the marriage. A definite 
ailempt has been made by the brothers 
to show that their sister had not attend- 
ed that marriage, It is not possible to 
believe the version of the wife and her 
brothers on this aspect I agree with 
the finding of the trial Court that the 
appellant attended the marriage of her 
cousin in June, 1975. It is mot the case 
of the appellant that she attended the 
marriage and came back to her matri- 
monial house and was thereafter left in 
December, 1976 by her husband at her 
brothers’ house in Roop Nagar. Accord- 
ing to the finding of the trial Court, this 
version that she was left in December, 
1976, is not borne out from the evidence. 
In her testimony, she asserts that ‘In 
“he winter season the petitioner took me 
for a stroll and then told me that I 
should live with my brother Gopal. It 
was in the year 1976 but I do not 
remember the date or the month. The 
petitioner accompanied me inside the 
house of my brother Ram Gopal and 
after leaving me there he himself return- 
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ed. The petitioner did not have any 
talk with my brother or his wife.” Ram 
Gopal R. W. 2, corroborates the fact that 
his sister Indu Gupta was left by her 
husband at the witness’s house. The 
trial Court has not believed the testi- 
mony of the respondent and her brother 
Tegarding the fact of her being left by 
the husband in December, 1976. I have 
no reasons to disagree with that finding, 
It appears to me that this allegation that 
the wife was abandoned in December, 
1976 has been introduced falsely to meet 
the case of the husband that she had 
left in June, 1975 on the pretext of 
attending the marriage of her cousin, 
The version of the husband is more 
plausible; marriage of such a close rela~ 
tion in the same town is invariably 
attended by the relatives. The wife 
does not give any reason for not attend- 
ing the same; the brothers’ version, as I 
have noticed above, seems to be false. 
In view of these two rival contentions, 
the trial Court found that the wife had 
left voluntarily in June, 1975 to attend 
the said marriage. That after separa- 
tion the parties have not lived together 
is admitted. The conflict was only 
regarding the period. 

10. Now, what is to be seen, is 
whether the wife had a reasonable 
excuse Or a cause to live separately from 
her husband for the period of two 
years. 

11- In her testimony, Indu Gupta, 
stated that she was being treated cruelly 
by her in-laws as she had not brought 
enough dowry. Her further 
that she was given beatings occasionally 
and was being treated as untouchable. 
She did not even have enough space to 
sleep at night. She admitted that she 
had not complained to her brothers 
about the beatings or having been treat- 
ed cruelly by the in-laws. She admitted 
that her husband never beat her. 

12. The husband’s case is that even 
during the period when the parties were 


living together till June, 1975, his wife 
used to pick up quarrels with him on 
the ground that the accommodation 


available in the matrimonial house was 
not enough and that be should live 
separately. According to him, on a 
number of occasions after 
with him regarding paucity of accommo- 
dation she used to leave the matrimo- 
nial home to go and stay with her 
brother for considerably long time. The 
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trial Court has found this fact to be 
true. No useful purpose will be served 
by appraising the evidence all over 
again, The learned trial Court has 
analysed it. 


13. Mr. Jain, learned counsel for the 
eppellant, did not contest these findings 
seriously, He, however, vehemently 
urged that because of paucity of accom- 
modation, the appellant has a reason- 
able cause for not living in the matri- 
monial house. 


14. That the matrimonial house is 
cramped and over-crowded comprising 
of a room and a verandah, is not in dis- 
pute. The fact that about 14 people live 
in ‘hat accommodation and the fact that 
the wife had no proper place ever to 
sleep, is also not in dispute. The wife 
has stated in her cross-examination that 
she used to sleep at night under the 
Charpoy of her husband in a corner of 
-he verandah of that house. Under 
these circumstances there could not be 
much of privacy. 

15. But is that a reasonable cause for 
desertion? Under the circumstances of 
the case, I am called upon to decide only 
this question, 


16. It has been brought out by the 
husband that prior to the marriage, 
which was an arranged one, the bro- 


thers of the wife knew of the conditions 
in which the husband was living; that 
there were sO many members in the 
amily sharing that accommodation allot- 
ted to the father of the husband was 
also known to them, It was, therefore, 
urged on behalf of the husband that the 
reason made out by the wife not to live 
‘with him in the matrimonial home is not 
at all reasonable. This could not be an 
excuse for leaving the matrimonial 
jhome. The offer now made by the wife 
to join the husband in that very house 
was not acceptable to him. In this Court 
also the counsel for the husband, res- 
pondent herein, frankly submitted that 
the respondent was no longer willing to 
take back the appellant because of her 
wilful desertion. 

17. It is no doubt true that any wife 
would like to have a comfortable life 
after marriage. For her to expect that 
she and her husband should have a 








separate room or some space in the 
house where they can pass some time 
undisturbed, is not unreasonable. But, 


ean non-availability of such accommo- 
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dation in the fact and circumstances of 
the case be pleaded as a ground by the 


wife not to live with her husband in 
the matrimonial home? The Courts 
cannot overlook the fact that im an 


arranged marriage, this factor regarding 
the parties having to live in a joint 
family is known before the marriage. In 
the present case the husband is drawing 
about Rs. 400/- p. m. He has social and 
moral, if not legal, obligations and duly 
to help his parents and his younger 
brothers and sisters. Living separately 
at the behest of his wife, apart from 
the hardship which the husband in this 
meagre income will have to face inas- 
much as to rent suitable accommodation 
and to make a living, he would be 
depriving his parents of the  assistanca 
which he is giving to them. The result 
would be that by living separately, even 
in a jhuggi which is also difficult to 
procure in Delhi on the pay he is draw- 
ing, he would not have the bare necessi~ 
ties of life. Apart from that his parents 
would also be deprived of the help 
which he is giving them. In all proba- 
bility by setting up two separate esta- 
blishments, which the family can il- 
afford, the entire family would be 
ruined. By clubbing together the entire 
income of the family, while living in a 
quarter allotted to the father of the 
husband by his employers, the family, 
it seems, is able to make both ends 
meet, 


18. The parties were present in the 
Court. They appeared to be belonging 
to a lower middle class family. In the 


present times of economie turmoil and 
economic disparities, I do not expect the 
husband to run a separate establishment 
in the salary which he is getting in the 
fond hope of regaining happy married 
life. He is perforce living with his 
parents. Before the marriage the appel- 
lant knew full well that the ` husband 
was living in the joint family. 

19. The finding of the trial Court is 
that her earlier conduct was to the 
effect that she was not prepared or will- 
ing to continue living in that house. I 
have no reason to disagree with that 
finding. Her excuse, therefore, for no! 
joining her husband and living separa- 
tely from him from June, 1975, to the 
date when the petition was presented in 
Court by the husband, namely 30th 
May, 1978, cannot be held to be a 
reasonable cause. It has to be held 
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that her intention, at least till the peti- 
tion of the husband, was to bring an end 

to cohabitation, | 
20. Accordingly I affirm the findings 
of the learned ¿rial Court. The judg- 
ment and decree dated 20th March 1980, 
are hereby affirmed. The appeal thus 

fails and is hereby rejected, | 
Appeal dismissed, 
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Respondent, 
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Civil P. C. (5 of 1908) (as amended by 


Act 104 of 1976), O. 39, Rr. 1 (c) and 2 
S. 115 — Expression, “threatens to dis- 
possess or cause injury” in R. 1 (e) — 
Meaning of — Deereeholder seeking 
police aid to execute decree — Judg- 
ment-debtor filing suit for specific per- 
formance of agreement to sell and for 
injunction — Injunction not permissible 
in such case — It cannot be granted 
even in exercise of inherent powers. 
The expression of an intention to take 
possession of property by lawful means 
does not amount to “threat to dispossess 
or cause injury”. Therefore when the 
judgment-debtor in a suit alleging an 
agreement to sell prays for an injunc- 
tion after the decree-holder seeks police 
aid in executing the decree, the prayer 
of the judgment-debtor does not come 
under O. 39 R. 1 (c), the word “injury” 
‘in Rr. 1 (c) and 2 meaning. “any act 
contrary to law”. AIR 1953 Assam 104. 
AIR 1955 Assam 156, AIR 1956 Madh 
Bha 75, AIR 1957 Madh Bha 95, AIR 
1957 Andh Pra 453, AIR 1971 Assam 95, 
AIR 1971 Assam 157, and AIR 1962 Pat 
242, Followed. (Paras 8 and 10) 


In such-a case merely because a num- 
ber of documents purported to have 
been signed by the decree-holder are 
filed, an injunction cannot be issued by 
exercise of the inherent power to issue 
temporary injunction which is available 
„where circumstances are not covered 
either under R. 1 or R, 2. Restraining 
the decree-holder from executing the 
decree obtained after contest is to cause 


® From Order of M- K. Chawla, Addi. 
Dist, J. Delhi, D/- 25-8-1981. 
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_ 25th. April 1979 which was 
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injury- to him and not to the judgment- 
debtor, The remedy of such judgment- 
debtor is not to file a separate suit but 
to approach the executing court under 
Sec. 47, Mere possession of the judgment- 
debtor of the disputed property is not 
sufficient for issuing an injunction 
against the decree-holder from executing 
the decree. AIR 1962 SC 527, Followed. 

(Paras 11 and 12) 
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T. S Kwatra for Appellant: R. P. 
Kathuria and B, L. Nanda, for Respon- - 
dent. 


_ JUDGMENT :— This first appeal is 
directed against the judgment and order 
of the Additional District Judge dated 
25th August 1981 restraining the appel- 
lant-defendant from taking possession 
of Plot No. 65-A, Hansapuri, Rampur, 
Main Road, Tri Nagar, Delhi in execu- 
tion of the decree passed in his favour 
against the respondent/plaintiff: and 
another in suit No. 450 of 1977 by Shri 
Shiy Charan, Sub-Judge, Delhi on 25th 
October 1979. Learned counsel for the 
appellant, submits that the impugned 
order could not have been issued -against 
the appellant under O. 39 Rr. 1 and 2 of 
the Civil P. C. as the said provisions 
were not applicable and that even. under 
inherent powers the trial court ought 


not :-to have exercised discretion in 
favour of the plaintiff. l 

2. Briefly the facts are that the 
appellant is the owner of the plot of 


land:in suit. He let out the same to one 
Ravi Dutt in 1972 in terms ‘of a’ rent 
note. Ravi Dutt, tenant sublet,’ assigned 
or otherwise parted with the possession 
of the plot to Som Nath, respondent, A 
notice of eviction was served’ upon the- 
tenant terminating his tenancy. In 1977 
the appellant filed a suit for possession 
against his ‘tenant Ravi Dutt as well as 
sub-tenant Som Nath respondent. The 
suit was resisted but a decree for pos- 
session Was passed by the trial court on 
‘confirmed 
by. the Additional District Judge and this 
Court. i ; : . zi as: 


— 
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3. The appellant decree-holder m 
2nd November 1979 took out execution 
for obtaining possession but he. was 
resisted by the respondent. He applied 
for police aid for obtaining possession 
which was sanctioned on 23rd January 
1981. Arrangement was being made- to 
provide police aid but before it could 
be arranged the respondent on 2éth 
March 1981 filed the suit for declaration, 
that the agreement to sell dated (Cth 
March, 1981 between the appellant and 
the respondent was valid and binding 
and for an injunction restraining the 
appellant from executing the said decree 
for possession obtained by him. He also 
made an application for the grant of 
a temporary injunction out of which 
this first appeal has arisen. The appel- 
lant in the written statement took 


various objections including the objec- 
tions that the suit for declaration and 
injunction was not maintainable. The 


plaintiff then sought leave to amend the 
plaint and prayed for, the additioral 
relief of a decree for specific perifcr- 
mance of the said agreement to sell. The 
amendment was allowed. 


4. The plaintiff in the amended 
plaint alleges that he has been in actual 
physical possession of the suit plot that 
the appellant is the landlord who el 
out the same to him at a monthly rent 
of Rs. 100/- in 1974, that in 1977 the 
appellant in collusion with Ravi Dutt 
Sharma filed a suit for ejectment where- 
in a decree for possession was passed 3y 
the trial court which was confirmed 3y 
the Additional District Judge and the 
High Court. He further alleges that 


during the pendency of the execution 
negotiation between the appellant and 
the respondent started through tie 


intervention of some respectable person 
of the locality whereby the appellant 
showed his willingness to sell the piot 
in question to him. The respondent 
alleges that thus the appellant agreed to 
sell the plot of land in consideration of 
Rs. 65000/- in terms of the agreement 
to sell dated 9th March 1981, that a sum 
of Rs. 15000/-, Rs, 10000/- by cash. and 
Rs. 5000/- by cheque was paid as earnest 
money and by way of part payment >f 
the sale consideration, that the payment 
was acknowledged by means of a sepa- 
rate receipt dated 9th March, 1981, that 
the appellant also swore an affidavit 


deposing that he had entered into the 
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agreement to sell with the respondent 
and had allowed him to continue to 
reside and use the aforesaid plot. 


5. An ex parte injunction as mention- 
ed above was granted on 28th March 
1981 which was later on confirmed by 
the impugned order. The appellant sub- 
mits that no agreement to sell was ever 
entered into or executed by him and no 
money was ever paid, that no cheque 
was delivered and he neither executed 
any receipt dated 9th March 1981 nor 
sworn any affidavit as alleged by the 
plaintiff. He submits that the plaintiff 
has fabricated all the documents with 
a view te delay his dispossession in 
execution of the decree. The trial Court 
while restraining the appellant, has 
observed that it was not possible for the 
plaintiff to have forged or manipulated 
so many documents bearing the signa- 
ture of the appellant at various places, 
that on a comparison the disputed signa- 
tures appeared to be that of the appel- 
lant to a naked eye, that as the plaintiff 
had been in possession he could suffer 
irreparable injury and the defendant 
was not likely to suffer any injury, and 
the balance of convenience was also in 
favour of the plaintiff. 


6. O. 39, Rr. 1 and 2 of the Civil P. C. 
as amended by Act 104 of 1976 read as 
under :— 


“1. Where in any sult it is proved by 
affidavit or otherwise— 


(a) that any property in dispute in a 
suit is in danger of being wasted, 
damaged or alienated by any party to 


the suit, or wrongfully sold in execu- 
tion of a decree, ofF............ 

(b) that the defendant threatens, or 
intends, to remove or dispose of his 


property with a view of defrauding his 
creditors, 


(c) that the defendant threatens to 
dispossess the plaintiff or otherwise 
cause Injury to the plaintiff in relation 
to any property in dispute in the suit, 
the Court may by order grant a tem- 
porary injunction to restrain such act 
or make such other order for the pur- 
pose of staying and preventing the 
wasting, damaging, alienation, sale, re- 
mova] or disposition of the property or 
dispossession of the plaintiff or other- 
wise causing injury to the plaintiff in 
relation to any property in dispute in 
the suit as the Court thinks fit until the 
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disposal of the suit or 
orders. 


until further 


2. (1) In any suit for ‘restraining the 
defendant from committing a breach of 
contract or other injury of any kind 
whether compensation is claimed in the 
suit or not, the plaintiff may, a> any 
time after the commencement of the 
suit, and either before or after judg- 
ment, apply to the Court for a temporary 
injunction to restrain the defendant 
from committing the breach of contract 
or injury complained of, or any breach 
of contract or injury of a like kind 
arising out of the same contract or relat- 
ing to the same property or righi. 


(2) The Court may by order grant 
such injunction on such terms as to the 
duration of the injunction, keeping an 
account, giving security, or otherwise, 
as the Court thinks fit” 


7. Learned counsel for the appellant 
submits that execution of a decree for 
possession is not a threat to dispossess 
within the meaning of R. 1 (c) or O: 39 
of the Code. He submits that execu- 
tion of the decree also does not amount 
to causing injury to the plaintiff in re- 
lation to suit property either under 
Rule 1 (c) or Rule 2 of Order 39 of the 
Code. In short his submission is that the 
execution of the decree for possession 
does not cause injury and therefore no 
injunction can be issued. 

8. Clause (c) to R. 1 was inserled by 
Act 104 of 1976. The question is: Whe- 
ther execution of the deeree for pos- 
session against the plaintiff is a threat 
to dispossess or cause injury within the 
meaning of Rule 1 (ð of Order 39 of 
the Code? ‘Threatens’ means to utter 
‘threats against’. The word ‘threat’ ac- 
cording to Webster’s Third New Inter- 
national Dictionary means “an expres- 
sion of an intention to inflict loss or 
harm on another by illegal means and 
especially by means involving coercion 
or duress of the person threatened.” In 
other words, the expression of an inten- 
tion to take possession by lawful means 
does nof amount to a threat to dispos- 
sess or cause injury. Thus I am of the 
view that the prayer of the plaintiff for 
the grant of a temporary Injunction is 
‘mot covered by Rule 1 {c) of Order 39 
of the Code. Moreover execution of the 
decree by lawful means does not amount 
ta causing injury to the plaintiff The 
ward ‘injury as used in R. 1 (œ and 
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Rule 2 of Order 39 of the Code means 
any act contrary to law”. It has been 
held repeatedly that a person cannot be 
prevented from executing the decree 
obtained by him on the ground that it 
causes Injury to the plaintiff (See: Abdul 
Hamid Khan v. Tridip Kumar Chanda, 
AIR 1953 Assam 104; Kripa Natha Cha- 
kravarty v. Rup Chand Lunawat, AIR 
1955 Assam 156; Ramnarain v. Shrikri- 
shna; AIR 1956 Madh Bha 75. Hemant 
Kumar v. Ayodhya . Prasad, AIR 1957 
Mad Bha 95; Anisati Venkanna v. Rim- 
alapudi Venkata Rao, AIR 1957 Andh 
Pra 453;. Upendra Chandra Barman v. 
Nabin Chandra Sutradhar, AIR 1971 
Assam 95; Mira Rani Das v. S. Forman: 

Ali, AIR 1971 Assam 157. l i 


9. In Gaument Kali Private Ltd. Co. 
v. Badri Prasad: Jaiswal, AIR 1962 Pat 
242, a temporary injunction was not 
granted to restrain the decree/holder 
from executing even an ex parte decree 
in his favour merely because the plain- 
tiff instituted the suit for declaration 
that the decree obtained was fraudulent, 


10. Learned counsel for the plaintiff 
however submits that the word 
“threatens” appearing in R. 1 (c) of O. 39 
of the Code which rule was inserted by . 
Act 104 of 1976-means both lawful and 
unlawful intention addressed to dispos- 
sess him. In view of the ordinary diction- 
ary meaning of the word “threat?” J 
am of the view that if there is lawful 
intention or expression .to dispossess a 
person it would not amount to a threat: 
to dispossess. A threat for dispossession 
Or causing injury must be unlawful be~- 
fore an injunction can be*granted. Thus! 
execution of a decree lawfully obtained: 
and subsisting cannot be restrained either. 
under Rule 1 (c) or Rule 2 of Order 39) 
of the Code : 


Il. The question however remains 
whether the Court should exercise its 
inherent power in restraining the appel- 
lant from executing the decree for pos- 
session. It is not disputed that the 
Courts have inherent power to issue 
temporary injunction where the circum- 
stances are not covered either by R. 1. 
or R. 2 of O. 39 of the Code (See: 
Manohar Lal Chopra v. ‘Rai Bahadur 


Rao Raja Seth Hiralal, ATR 1962 SC 
527). 
12. I now examine the facts of the 


case and determine whether the injunc 
tion ought mot to have been issued by 
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the Court under its inherent power, The 
suit for possession of the plot of land 
was filed in 1977. It was hotly contested 
by the plaintiff-respondent but the də- 
cree for possession was passed whieh 
was confirmed by the District Judge and 
this Court. The appellant took out ex- 
ecution proceedings and he was resisted 
with the result he sought police aid bat 
when the police aid was sanctioned and 
he was arranging to take possession t¢ 
plaintiff put forward the alleged sloty 
of the agreement to sell the plo} of land 
in consideration of Rs. 65000/-. I canrot 
lose sight of the fact that it has almost 
` been a practice to bring a suit no sooner 
a decree for eviction has been finalised 
in the Court of law and for injunction 
with a view to delay the execution of 
the decree. 


In the present case, the agreement to 
sell is dated 9th March, 1981, alleged to 
have been signed by -he appellant. 
There is a receipt dated 9-8-1981 ior 
Rs. 15,000/-, Rs. 10,000/- cash and Rupees 
5,00G/- by a cheque No. 111281 on the 
Lakshmi Commercial Bank. The receipt 
and the counterfoil of the cheque cre 
alleged to have been signed by the ep- 
pellant. There is an affidavit again 
daied 9th March 1981 alleged to heve 
been sworn by Lakha Singh, appellant 
and attested by a Notary Public, The 
deponent was not identified by anybody 
before the Notary Public. There is no 
endorsement on the affidavit showmg 
the document number of the register of 
document maintained by the Notary 
Public. The signature of the Notary 
Publie is also illegible. The signature 
of the agreement to sell, receipt, counter 
foil of the cheque and the affidavit ap- 


pear to be of one and the same pər- 
son. There are various signatures of 
the appellant on the file of the trial 


Court and it appears at this stage that 
the admitted signature and the disputed 
signature are not of the same person. I 
have given my careful consideration ta 
this aspect of the matter as the trial 
Court has made an observation that to 
a naked eye the signatures appeared to 
be of the appellant. In my view it is 
not so. Besides others the word ‘Kha’ 
in the signature of Lakha Singh on “he 
disputed documents and the admitted 
signatures discloses a vast difference to 
the naked eye. 

The trial Court has also observed tnat 
it was just not possible for the plaintiff 
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to have forged or manipulated so many 
documents bearing the signature of the 
defendant at various places. I do not 
agree. People who indulge in forgery 
are capable of fabricating various docu- 
ments. Merely on the ground that a 
number of documents have been filed 
purporting to have been signec by the 
appellant, no injunction car be issued 
Again the plaintiff no doubt is in poses- 
sion but he is not entitled to retain pos- 
session in view of the dacree passed by 
the trial Court and confirmed by the 
High Court. In other words it would 
mean that the plaintiff was not entitled 
to retain possession in view of the decree 
for possession. If a man continues in 
possession for a number of years and a 
decree for possession has heer finally 
passed against him mere possession of 
the judgment-debtor-plaintiff should not 
be a ground for the issue of an injune- 
lion against the decree-holder restrain- 
ing him to execuie the decree, Restrain- 
ing the decree-holder from executing 
the decree which he obtained after con- 
fest, is to cause injury to him and nol 
to the judgment-debtor. The agreement 
to sell does not refer to the decree for 
possession obtained by the appellant 
against the respondent. In the affidavit 
however there is a reference that the 
appellant had obtained the decree on 
25th October, 1979, and that he had 
agreed to allow the respondent te con- 
tinue to reside and use the plot in suit. 
If there was any agreement express or 
implied, that the decree for possession 
stood adjusted or satisfied, the plaintiff 
ought to have approached the executing 
Court under Order 21 Rule 2 of the 
Code for recording adjustment of the 
decree. All questions relating to dis- 
charge or satisfaction of the decree are to 
be determined by the executing Court 
under Sec. 47 of the Code and not by a 
separate sult. The plaintiff in the pre- 
sent suit has sought a permanent in- 
junction restraining the decree-holder 
from executing the decree. 


In other words it means a decree for 
possession stood satisfied or adjusted. The 
remedy of the plaintiff was to approach 
the executing Court under S, 47 and not 
by a separate suit. Sub-sec, (2) of S. 47 
of the Code was omitted by Act 104 of 
1976. Under the repealed sub-sec. (2) 
of Section 47 of the Code, power rested 
with the Court to treat a suit as proceed- 
ing under the code but now no such 
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- power is available, Further the alleged 


agreement to sell is dated 9th March,- 


1981 and the plaintiff sent a notice 


dated 9th Mar., 1981, alleging the agree- 


the appellant 
Sub-Registrar 


ment to sell and asking 
to reach the office of the 
on i6th March, 1981, to receive the 
balance amount of sale consideration 
and get the sale deed registered. This 
letter was sent by registered post on 
12th March, 1981. The. appellant repli- 
ed the same through his counsel on 14th 
March, 1981, denying all the allegations 
regarding the agreement’ to sell, Under 
these circumstances it is not a fit case 
where inherent power should have been 
exercised in favour of the plaintiff and 
against the defendent, 

The trial] Court has not correctly ap- 
- preciated the principles for the grant of 
temporary injunction. If the plaintiff 
is in, possession and approaches the 
Court for the grant of injunction mere 
' Îpossession which he has to deliver under 
the decree of the Court, is not sufficient 
or the grant of an injunction to him 
testraining the decree-holder from ex- 
ecuting the decree, especially when the 
decree for possession itself is not. chal- 
lenged. Moreover injury by the injunc- 
tion would be caused tp the decree-holder. 
The balance of convenience is also ‘in 
favour of decree-holder whe obtained 
the decree against the plaintiff after 
contest up to High Court. 


13. I have also gone through the 
plaint and all the documents which are 
the basis of the suit.. I would not lke 


to discuss the various questions of fact. 


and law, involved in a suit for svecific 
performance. The appellant . submits 
that the plaint praying for the decree 
for specific performance is not in ac- 
cordance with law and the same is liable 
to’ be dismissed, 


the discretion exercised by the” trial 
Court was not. according to. well 
established principles of law. The ap- 
peal is acceptéd and the order of re- 
straining the appellant from executing his 
decree for possession is set aside. 
‘application for the grant of : temporary 
injunction is: hereby dismissed. The. ap- 
pellant shall be entitled to costs. 
sel fee Rs, 300/-: . 

; _ Appeal allowed. 


EE | eha 


we 


: 
tri lve 
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‘landlord filed 


I need not go into any, 
other question as I am of the view that 


The’ 


Coun- l 
.on subsequent facts. 


A. L R. 


AIR 1982 DELHI 352 a 
SULTAN SINGH, J. 


Begum Hamid Ali Khan, Appellant v, . 


Col. B. H., Saidi and others, Respondents, 
S. A. O. 87 of 1979, D/- 18-11-1981. 


(A) Evidence Act (1 of 1872), S. 115 
—- Application for amendment of evic- 
tion petition by adding certain words — 
Leave to amend granted on payment of 
costs — Costs paid and accepted by ten- 
ant — Tenant is estopped from challeng- 
ing order allowing amendment, sub- 
sequently — (Civil P. C. (1908) O. 6 
R. 17). (Para 3) 


(B) Delhi Rent Control 
1958), S. 14 (6) — Applicability — Ap- 
plies only when person acquiring pre- 
mises by transfer becomes landlord there- 
of by virtue of transfer — If a person 
is already a landlord with respect to pre- 
mises in occupation of a tenant, S, 14 (6) 
is not applicable to such landlord, 1966 
D. L. T. 306 Rel. on. (Para 6) 


(C) Delhi Rent Control Act (59 of 
1958), S. 14 (1) (e) — Civil P. C. (5 of 
1908), Ss. 100-101, O. 41, Rr. 33 and 27 — 
Appeal against dismissal of eviction peti- 
tion under S. 14 (1) (2) — Subsequent 
events — Consideration. ' 


. In appeal against order dismissing 


eviction petition under S. 14 (1) (e) of 


the Act on ground of bona fide .require- 
ment, the tenant filed an application 
under O, 41 R. 27, Civil P. C. to permit 
him to adduce additional evidence. The 
application under O. 41 
R. 33 Civil P, C. bringing to the notice 
of Tribunal subsequent events and re- 
questing Tribunal to take into considera- 
tion those facts to mould the relief, Re- 
plies to both the applications were filed. 
Landlord and his son were allowed to be 
cross-examined by tenant. 


Held: For taking into consideration 
subsequent events at the stage of appeal, 
it is not necessary formally to amend the 
pleading. The additional facts. can . be 
taken into consideration on basis .of an 
application that may be made by a party 
and after affording opportunity to other 
side with regard to subsequent facts, The 
Tribunal.gave fair opportunity to~ par- 
ties to substantiate their respective cases 
Considering the 


‘From order of - P. K. Bahri, 


Az/Bz/A169/62/VSS/MVI—H 


Act (59 of | 


Rent .Con- 
T: troj Tribunal, Delhi, D/- 16-12-1978. 


> 
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E family and status, the Tribunal conclud- 


ed that the landlord required the suit 
permises bona fide - for residence 
of himself and his family mem- 
bers. This is a finding of fact. In se- 
cond appeal High Court cannot reap- 
' preciate evidence and interfere with 
finding of fact reached by appellate 
court. The only limited ground on 
which it can interfere is that the lower 
court’s finding is contrary to law. Tkere 
is no ground to reverse the said find-:ng. 
AIR 1975 SC 1409, AIR 1966 SC 735 and 
AIR: 1974 SC 1596 Rel. on. (Para 7) 


Cases Referred: Chronological Paras 


AIR 1975 SC 1409 a 

AIR 1974 SC 1596 7 

1969 Ren CJ 555:1969 Ren. CR 744 
(Delhi) 6 

AIR 1966 SC 432: (1966) 68 Pun LR ©) 
164 : 


AIR 1966 SC 735:1966 All LJ 799 7 
“1966 DLT 306 6 


Bava Shiv Charan Singh with P R. 
Behl, for Appellant; Ahmed with Saghir 
Ahmed Khan, for Respondents, 


JUDGMENT :— This second appeal on 
behalf of the tenant under Section 39 of 
the Delhi Rent Control Act, 1958 (here- 
inafter referred to as ‘the Act’) is direct- 
ed against the judgment and- order of 
Rent Control Tribunal dated 19th Jan- 
uary, 1976 passing an order of eviction 
in favour of respondent No, 1 against 
the appellant and respondent No, 2. Re- 
spondent No, 1 on 17th March, 1969 
filed an application for eviction of the 
appellant and respondent No. 2 alleging 
that the appellant was a tenant in a por- 
tion of the property at 270, Jemia 
Nagar (Zaidi Quarters) Okhla, New Celhi 
on a monthly rent of Rs. 450/-; that 
the premises were let for residential 
purposes; that he requires the same for 
himself and his family members and 
that he has no other reasonably suita- 
ble residential accommodation. It was 
further alleged that the appellant had 
sublet, 
with the possession a part of. the demis- 
ed premises to respondent No. 2 with- 
. out obtaining his consent in writing. The 
appellant-tenant and respondent Nc, 2 
filed a joint written statement denying 
the various allegations, Subsequently 
respondent No. 1 amended the eviction 
application by adding the words ‘tha 
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petitioner is the owner of the property. 


assigned or otherwise parted: 
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in suit” in para 18 (a) (2) of the eviction 
application. The Additional Controller 
by order dated 21st October, 1975 dis- 
missed the eviction application but on 
appeal the Tribunal passed the order of 
eviction under Section 14 (1) (e) of the 
Act. The Tribunal however held that 
the appellant was not liable to be 
evicted under Section 14 (1) (b) of the 
Act, The tenant filed this second appeal. 


2. Learned counsel for the appellant 
submits that the original application for 
eviction filed by respondent No, 1 did 


‘not disclose any cause of action as there 


was no allegation that he was owner of 
the premises and therefore the same 
was liable to be rejected under Order 7 
Rule 11 of the Code of Civil Procedure. 
He further submits that there was no 
relationship of landlord and tenant be- 
tween the parties, that respondent No, 1 
is not the owner of the suit premises, 
that the eviction application was prema- 
ture and was not maintainable in view 
of Section 14 (6) of the Act,. that he 
does not bona fide require the premises 
in suit, and he has sufficient accommoda- 
tion in his possession. Learned counsel 
for respondent No. 1 on the other hand 
submits that the order of eviction passed 
by the Tribunal is in accordance with 


law, that in second appeal the findings - 


of fact are binding on this Court. He 
however does not challenge the order 
of the Tribunal dismissing his application. 
under S, 14 (1) (b) of the Act, 


3. It is admitted that originally the 
landlord respondent No. 1 had not al- 
leged in the eviction application that 
he was the owner of the suit premises, 
In other words, it means that 
ginal eviction application did not dis- 
close cause of action for claiming evic- 
tion under Section 14 (1) (e) of the Act, 
The eviction was also claimed under 
Section 14 (1) (b) of the Act and there- 
fore it was not a case where plaint did 
not disclose cause of action for the pur- 
pose of Order 7 Rule 11 of the Code of 
Civil Procedure, 
dent No, 1, made an application for am- 
endment by adding the words, “the 
petitioner is the owner of the property 
in suit” in para 18 (a) (2) of the evic- 
tion application. Leave to amend was 
granted on payment of Rs, 50/- as costs. 


The costs wera paid and accepted by}. 


the oris’ 


Moreover the respons . 
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the counsel for the appellant. 
ant is, therefore, now 
challenging the 
amendment, 


4, Learned counsel for the appellant 
submits that there is no relationship of 
landlord and tenant between the parties. 
Briefly stated the facts are that respon- 
dent No. 1 initially let out the suit pre- 
mises to Hamid Ali Khan husband of 
the appellant. After his death the ap- 
pellant, his widow became a tenant in 
the suit premises. It is admitted that 
she has been a tenant in the suit pre- 
mises but the dispute is whether she 
was tenant of Jamia Milia Islamia or re- 
spondent No, 1. Learned counsel for the 
‘landlord, on the other -hand, submits 
that the premises were let by respon- 
dent No. 1 and that Jamig Milia Islamia 
was only acting for and on behalf of 
respondent No. 1 in the matter of col- 
lection of rent from the appellant and 
her husband and whenever the rent was 
realised it was used to be kept in the 
account of respondent No, 1 under the 
head ‘Amanat account of Col. B. H. 
Zaidi’. The appellant produced receipls 
Exs. R., 2 to R. 5. These receipts 
- were issued by Jamia Milia Islamia but 
| it was mentioned therein that the 
: amount was to be credited to the said 
account of respondent No. 1, There is 
‘ unrebutted evidence on record that 
Jamia Milia Islamia used to realise rent 
On behalf of the respondent-landlord. 
Copies of the accounts maintained by 
Jamia Milia Islamia pertaining to the 
account of respondent, 
A. 1 to A. 7 where all the amounts re- 
ceived from time to time from the ap- 
pellant were credited, Further there is 
‘oral evidence to the effect that respon- 
dent No, 1, while he was Vice Chancel- 
lor of Aligarh University, has instructed 
Jamia Milia Islamia to realise rent on 
behalf and keep the same with it. The 
rec€ipts Exts. R. 1 to R. 5 are no doubt 
issued by Jamia Milia Islamia but the 
amount was realised on behalf of re- 
spondent No, 1. In other words, it can 
be said that the Jamia Milia Islamia 
was acting only as an agent of respon- 
dent No. 1. The oral evidence on re- 
cord conclusively establishes that the 
appellant after her husband’s death 
became a tenant under respondent No. 1. 
The Additional Controller and the Tri- 
bunal after appreciating the entire evi- 
dence on record concluded that there 


The ten- 
estopped from 
said order allowing 
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was relationship of landlord and tenant, 
Learned ` counsel for the respondent- 


landlord has read through the oral evi- 
dence on this point and I am of the 
view that there is no ground for revers- 
ing the finding arrived at by the Rent 
Control Tribunal. 


3. The next dispute is whether res- 
pondent No, 1 is the owner of the pre- 
mises in suit. Originally the land beneath 
the property in - suit was owned by 
Jamia Milia Islamia. In 1948 Landlord- 
respondent No. 1 wanted to purchase 
some land belonging to Jamia Milia 
Islamia with a view to construct a 
house for his residence. There have 
been various resolutions of Jamia Milia 
Islamia regarding these negotiations for 
the transfer of a plot of land to respon- 
dent No. 1. These resolutions are Exs. 
A. 8 A. 9, A 10 and A 11 wherein it 
was resolved by the Managing Commit- 
tee of the Jamia Milia Islamia that the 
plot of land be transferred to respon- 
dent No, 1 or his nominee. It is also in 
evidence that the possession of the plot 
of land was delivered to respondent 
No, 1 in 1956 and he constructed a house 
thereon in 1957 and thereafter the pre- 
mises were let to the husband of the 
appellant and after his death the appel- 
lant became tenant in the premises. 
This is also in evidence that the struc- 
ture was raised on the said plot of 
fand with the permission of the Manag- 
ing Committee of Jamia Milia Islamia, 
The sale deed with regard to the plot of 
land Ex, A, 12 was however executed on 
27th October, 1966, from which it ap- 
pears that a sum of Rs. 8492.53 was paid 
to Jamia Milia Islamia from 3lst March, 
1956 to 14th September, 1960. At the 
instance of respondent No, 1 this sale 
deed was executed in favour of his son 
Syed Ahmed Raza Zaidi and respon- 
dent No. 1 was a party to the Deed as 
a confirming party. According to Ex. 
A 12 dated 27th December, 1966 Syed 
Ahmed Raza Zaidi, son of respondent 
No. 1 landlord is the ostensible owner- 
purchaser. There is however another 
registered -document dated 5th Decem- 
ber, 1969, Ex, A. W, 4/1, titled as ‘Re- 
Tease Deed’ executed by Syed Ahmed 
Raza Zaidi in favour of his father Col. 
Bashir Hussain Zaidi. By this docu- 
ment he declared that he was a bena- 
midar and that the structure Ta 

is 
father and that he had no right, title 
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claim interest or lien in and upon either 
in the plot or in the premises. In other 
words, it means that the plot of land 
and structure belong .to respondent 
No. 1. It is in evidence that the sale 
consideration for the plot of land in 
question was paid by respondent N35, 1 
‘as detailed in the sale deed Ex, A. 12. 


Learned counsel for the appellant sub- 


mits that under the sale deed dated 27th 
October, 1966, respondent No. 1 was 
not the owner and that by execution of 
the Release Deed dated 5th September, 
1969, he is alleged to have become the 
owner of the plot. The title for the 
plot of land was conveyed by mean: of 
the sale deed dated 27th October, 1966. 
Ostensibly, this title was conveyed ` to 
the son of the respondent-landlord and 
by the execution “of the release deed 
which is a declaration, it must be weld 
that respondent No. 1 became the owner 
of the plot of land on the date when 
the sale deed was executed i. e., 27th 
October, 1966. Release Deed is not a 
document of a transfer. It is only a 
deed of declaration declaring that the 
son of the respondent-landlord has no 
right, title or interest in the plot of land 
and that respondent No. 1 alone was the 
owner of the plot and the struczure 
thereon. Thus I hold concurring with 
the finding of the. Tribunal that respon- 


dent No. 1 has been the owner of the 
suit premises, 

6. The next question is: Whether 
the eviction application under Section 


14 (1) (e) of the Act is premature with- 
in the meaning of Section 14 (6) of the 
Act. It is not disputed that the suit 
premises were let to the husband in 
1957 i.e. prior to the execution of the 
sale deed dated 27th October, 1966. Sec- 
tion 14 (6) of the-Act reads as under : 

“Section 14 (6): Where a landlord 
has acquired any premises by  tran:fer, 
ho application for the recovery of pos- 
session of such premises shall lie under 
sub-section (1) on the ground specified 
in clause (e) of the proviso thereto, un- 
less a period of five pears has lapsed 
from the date of the acquisition”. 


Learned counsel for the appellant sub- 


mits that even if it is assumed that the 
respondent became the owner on 27th 
October, 1966 the eviction application 
was premature as the same was filed on 
17th March, 1969 ie. before the exoviry 
of five years from the date of acquisi- 
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tion of title by respondent No. 1. Learn- 
ed counsel for the respondent-landlord 
however submits that Section 14 (6) of 
the Act is not applicable as the appel- 
lants husband became tenant under re- 
spondent No. 1 before the transfer of 
plot of land by Jamia Milia Islamia. 
He submits that if a person becomes a 
landlord after acquisition of the premies 
by transfer, then he is governed by 
Section 14 (6) of the Act is not applica- 
was already a landlord with respect to 
any premises in occupation of a tenant, 
Section 14 (6) of the.Act was not applica- 
ble to such a landlord. In the instant 
case if is not disputed that the appellant 
or her husband was in occupation of 
the premises as a tenant prior to sale 
deed dated 27th October, 1966. In B. K: 
Khanna v. M. R, Batra, 1966 D. L. T. 
306 it has been held that the language 
of Section 14 (6) of the Act shows that 
a person must become a landlord by 
acquisition of the premises before the 
sub-section would be attracted. In that 
case the person was a landlord before 
the forma] transfer was effected in his 
favour by the Government and it was 
held that he was not hit by provisions of 
Section 14 (6) of the Act. ‘In the instant 
case also the appellant, as already 
observed, was a tenant, of respondent 
No. 1 with respect to the suit premises 
prior to the formal execution of the 
deed dated 27th October, 1966, In these 
circumstances Section 14 (6) of the Act, 
is not applicable to the facts of the pre- 
sent case. Reference in this connection 
may also be made to V. N. Sarin v. 
Major Ajit Kumar Poploi ((1966) 68 Pun 
LR (D) 164: (AIR 1966 SC 432) where- 
in it was held that a partition deed is 
not a transfer. Again in Shiv Dutt 
Sharma v. Prem Kumar Bhatia, 1969 
Ren. CJ 555 it has been observed that 
Section 14 (6) of the Act applies only 
when the person acquiring the premises 
by transfer becomes landlord thereof by 
virtue of the transfer. Thus I hold that 
Section 14 (6) of the Act is not attracted| 
to the facts of the present case. 


7. The last question is: Whether the 
requirement of respondent No. 1 is bona 
fide and he has no other reasonably 
suitable residential accommodation, Res- 
pondent No.. 1 was a member of Rajya 
Sabha and was allotted No. 6, Dr. 
Rajendra Prasad Road, New Delhi. It is 
in evidence that there were five bed- ; 
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rooms besides drawing room ete, Res- 
pondent No, 4 has since ceased to be a 
member of Rajya Sabha, When the 
eviction application was filed he was in 
occupation of the Government accom- 
modation but during the pendency of 
the petition in the court of the Additi- 
onal Controller he constructed three bed 
rooms, dining and drawing room ete. 
fn a portion of the land adjacent to the 
suit premises and it is also admitted that 
respondent No, 1 has since occupied the 
said premises built by him. The trial 
court, as already observed, dismissed 
the eviction application under Section 14 
(1) (e) of the Act, While the matter was 
pending before the Tribunal the tenant 
made an application under 
rule 27 of the Code of Civil Procedure 
alleging that the requirement of the 
landlord was satisfied as he had con- 
structed building on the adjoining plot of 
land. The  respondent-landlord also 
filed an application bringing to the notice 
of the tribunal subsequent events and 
requesting the Tribunal to take into con- 
sideration. those facts to mould the 
relief, Replies to these two applications 
were filed. The respondent-landlord 
and his son filed affidavits in support of 
the additional facts and both were cross- 
examined by the learned counsel for the 
appellant-tenant. After taking into 


consideration the additional facts the 
Tribunal concluded that the require- 
_jment of respondent No. 1 and his 


family was bona fide. The family of 
respondent No, 1 after taking into con- 
sideration the subsequent facts con- 
sists of himself, his second son with 
wife and a child, elder son and his wife. 
Learned counsel for the appellant-tenant 
submits that subsequent events can be 
considered to mould the relief but not to 
add cause of action. At the time when 
the eviction application was filed in 
1969, the family of the respondent con- 
sisted of himself and his son. His elder 
son was in U. S, A, But when the pro- 
ceedings were pending before the Tri- 
bunal the elder son and his - wife had 
returned to India. In Pasupuleti Ven- 
kateswarlu v. The Motor & General 
Traders, AIR 1975 SC 1409 it has’ been 
observed that the High Court is bound 
to take note of subsequent event in 
disposing of proceedings under the Rent 
Control Act by a landlord against his 
tenant, The Supreme Court observed, 
"we affirm the proposition that for 
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making the right or remedy claimed by 
the party just and meaningful as also 
legally and factually in accord with the 
current realities, the court can, and in 
many cases must, take cautious cogni- 
sance of events and developments sub- 
sequent to the institution of the proceed- 
ing provided the rules of fairness to 
both sides are scrupulosly obeyed”, In 
the instant case, on the application of 
the respondent-landlord subsequent 
events have been taken into considera- 
tion by the Tribunal after notice to the 
fenant-appellant and allowing the tenant 
to cross-examine the landlord and his 
son, The tenant made a_ statement 
before the Controller not to lead addi- 
tional evidence, Thus it seems that fair 
opportunity was given to the parties to 
substantiate their respective cases on 
subsequent facts. The well known prin- 
ciple is that relief should be founded 
on pleadings made by the parties. In 
other words, no amount of evidence can 
be looked into on a plea which wał 
never raised by the applicant,.There are 
however exceptions to the general prin- 
ciple and that exception is provided in 


Order 41 Rule 33 of the Code of Civil. 


Procedure. In Bhagwati Prasad v. 
Chandramaul, AIR 1966 SC 735 it has 
been observed, “If a plea is not specifi- 
cally made and yet it is govered by an 
issue by implication, and the parties 
know that the said plea was involved in 
the trial then the mere fact that the 
plea was not expressly taken in the 
pleadings would not necessarily disen- 
title a party from relying upon it if it is 
Satisfactorily proved by evidence. The 
general rule no doubt is that the relief 
should be founded on pleadings made 
by the parties, But where the substan- 
tial matters relating to the title of both 
parties to. the suit are touched, though 
indirectly or even obscurely, in. the 
issues, and evidence has been led about 
them, then the argument that a parti- 
cular matter was not expressly taken in 
the pleadings would be purely formal 
and technical and cannot succeed in 
every case. What the court has to con- 
sider in dealing with such an objection 
is: did the parties-know that the matter 
in question was involved -in the trial 
and did they lead evidence about it? 
If it appears that the parties did not 
know that the matter was in issue at 
the trial and one of them has had no 


opportunity to lead evidence in respect 


da 


=e 


— to formally amend the pleadings. 
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of it, that undoubtedly would be a 
different .matter, To allow one party 
to rely upon a matter in respect of 
which the other party did not lead 
evidence and has had no opportunity to 
lead evidence, would introduce conside- 
rations of prejudice, and in doing juszice 
to one party, the court cannot do injus- 
tice to another”, 
consideration the subsequent 
the stage of appeal it is not 


events at 
necessary 
The 
additional facts can be taken into consi- 
deration on the basis of an application 
that may be made by a party and after 
affording opportunity with regard to the 
subsequent facts, In the present case, 
as already observed, sufficient opportu- 
nity was granted to the parties. On 
evidence on record it is clear that res- 
pondent No. 1 is in possession of the 
premises consisting of three bed rooms, 
one drawing-cum-dining room ete. on 
the adjoining plot, He has not been in 
possession of any other premises. The 
premises at 6, Dr, Rajendra Prasad 
Road, New Delhi were surrendered to 
the Government, Considering the family 
and status of respondent No, 1 the Tris 
bunal concluded that he required the 
suit premises bona fide for the residence 
of himself and his family members. This 
is a question of fact. The evidence in 
second appeal is not to be re-arpre- 
ciated. In Mattulal v, Radhe Lal, AIR 
1974 SC 1596 it has been held that High 
Court in second appeal cannot re-appre- 
ciate the evidence and interfere with 
the findings of fact reached by the 
lower appellate court, The lower appel- 
late court is final so far as findings of 
fact are concerned. It has been further 
observed that the only limited ground 
on which the High Court can interfere 


in second appeal is that the decision >of- 


the lower appellate court is contrary to 
law. It has been observed that if the 
finding recorded by the lower appellate 
court is one of law or of mixed law and 
fact, the High Court can certainly 
examine its correctness, but if it is 
purely one of fact, the jurisdictior. of 
the High Court would be barred and it 
would be beyond the ken of the High 
Court unless it can be shown that -here 
was an error of law in arriving at it or 
that it was based ‘on no evidence et all 
or was arbitrary, unreasonable or per- 
verse. I do not find any ground to 
reverse the finding of the Tribunal in 
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this second appeal, Lastly it was 
argued that respondent No, 1 inducted 
Mrs, Naqvi in a portion of the building 
on an adjoining plot, The case of tha 
respondent is that a portion of the 
adjoining plot was given to Mrs. Naqvi 
who constructed a quarter withher own 
funds. There is no evidence on record 
to show that respondent No, 1 construc- 
ted this building and then inducted Mrs. - 
Naqvi, There iş, therefore, no merit in 
this submission of the learned counsel. 
for the appellant, 


8: I, therefore, do not find any 
infirmity in the judgment of the Rent 
Control Tribunal, The appeal is, there- 
fore, dismissed with no order as to 
costs, Learned counsel for the appel- 
lant lastly submits that time be granted 
to her to vacate the premises. Consi- 
dering the shortage of accommodation 
in Delhi, I grant the appellant two 
months time to vacate the premises 
during which period the order of execu- 
tion will not be executable, 


Appeal dismissed. 
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M/s. Banwari Lal Radhe Mohan, Peti- 
tioner v. Punjab State Co-operative 
Supply & Marketing Federation Ltd., 
Chandigarh and another, Respondents, 


I. A, No. 4316 of 1981 in Suit No, 
1392-A of 1981, D/~ 8-4-1982. 


Contract Act (9 of 1872), S. 126 — 
Performance guarantee — Bank’s obli- 


gation under is absolute — Judicial 
interference in obligation is rare — 
Pendency of arbitration proceedings 


hetween parties to original contract is 
no restraint to encashment of guarantee. 
Judgment in O.M.P, 45/81 (Del.) Dissented 
from. ( (i) Constitution of India, Art, 226; 
(ii) Arbitration Act (1940), S. 20; (iii) 
aa — Guarantee. — Bank Guaran- 
tee), 


The performance guarantees or per- 
formance bonds, a comparatively recent 
specie of Banker’s commercial credit has 
many similarities to a letter of credit 
and stand on a similar footing to a letter 
of credit. Such guarantees, even though 
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having their genesis in the primary 
contract between the parties, are never- 
theless “autonomous” and independent 
‘contracts and bank which gives a per- 
formance guarantee must honour that 
guarantee according to its terms, It is 
not concerned in the least with the rela- 
tions between the supplier ʻand the 
customer, nor with the question whether 
the supplier has performed his contract- 
ed obligations or not, nor with the ques- 
tion whether the supplier isin default or 
not and the only exception is when there 
is a clear fraud, of which the bank has 
notice. In short these guarantees impose 
an absolute obligation on the banks to 


pay on demand in their terms and the . 


courts usually refrain from interfering 
with the obligation, except in rare cases 
of fraud, Case law discussed. (Para 3) 


The performance guarantee is an 
*tautonomous” contract and imposes an 
“absolute obligation” on the bank in its 
terms. As such the existence of dis- 
putes between the parties under the 
primary contract or the possibility of a 
reference of these disputes to arbitration 
or ofthe pendency of proceedings on such 
a reference, have absolutely no relevan- 
ce to the obligation of the bank under 
the guarantee. The banks are bound to 
pay without demur irrespective of the 
pendency of any arbitration proceedings 
or the imminence of any reference to 
arbitration of the disputes between the 
parties, arising out of the primary con- 
tract between the parties, Judgment in 
OMP 45 of 1981, (Del.) Dissented from. 

l (Paras 4, 5) 


The principle of audi alteram partem 
has no application to contractual re- 
lationship particularly, where the parties 
have themselves entered into the arran- 
gement in terms of which the banker of 
a party is bound to pay without demur 
to the other on mere demand, 

(Para 4} 


However, such an obligation arises 
only if the conditions of the bond are 
Satisfied and if the demand made on the 
bank is in strict accord with its terms. 
Any demand which is outside the terms 
of the guarantee bond and any payment 
by the bank withont strict compliance 
with the terms of the bond would not be 
beyond the scope of the bond and would 
not give discharge to the paying banker. 

(Para 6) 
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(1981) OMP. No, 45 of 1981 (Delhi) Diwan 
Suraj Prakash Chopra and Sons 4 
AIR 1980 Delhi 174 3 
(1978) QB 146: (1977) 3 WLR 752: (1977) 
2 All ER 862, R. D. Harbottle (Mer- 


cantile) Ltd. v, National Westminster 
Bank Ltd. 3 
(1978) QB 159: (1977) 3 WLR 764: (1978) 


1 All ER 976, Edward Oven Engineer- 


ing Ltd. v. Barclays Bank Inter- 
national Ltd, 3 
AIR 1977 Delhi 205 3 
AIR 1970 SC 891 3 


P. R. Mridul Sr, Advocate with R. K. 
Anand, for Petitioner: P. P, Rao, Sr, 
Advocate with R. P. Sharma, for Res- 
pondents, 


ORDER :— These are six applications 
(I. A. 4316/82 in Suit No. 1392-A/81, I. A. 
3302/81 in Suit No, 1090-A/81, I. A, 
3303/81 in Suit No, 1091-A/81, L A. 
3312-81 in Suit No, 1093/81, I, A. 3020/81 
in Suit No. 852/81 and I. A. 3371-81 in 
Suit No, 1108/81) under S$. 41 read with 
Sch. II of the Arbitration Act, 1940 and 
O, 39 Rr. 1 and 2 read with S. 151 of 
Civil P, C., in six different petitions 
u/s, 20 of the Arbitration Act and raise 
common quéstions as to the nature of 
the obligation of a bank under a bank 
guarantee or performance guarantee, the 
jegal incidents of such a guarantee and 
the extent to which a Court may inter- 
fere in the payment of the amount, 
which the bank has bound itself to do, 
during the pendency of a reference of 
the disputes under the primary agree- 
ment to arbitration or of the arbitration 
proceedings pursuant to it. 


2. The primary contracts, containing 
the arbitration clause, in cases of I. A’s 


3302, 3303, 3312, 3020 and 3371 of 1981, . 


were entered into between Uppal 
Engineering Construction Company Pvt. 
Ltd., and the Central Warehousing Cor- 
poration. The ‘primary contract in the 
case of I, A. 4316/81, containing the arbi- 
tration clause, was entered into between 
Banwari Lal Radhey Mohan and the 
Punjab State Co-operative Supply and 
Marketing Federation Ltd, The disputes 
between the parties, arising out of the 
contracis, have been or are being referr- 
ed to arbitration in accordance with tha 
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concerned arbitration clause. In each of 
these cases, the petitioners were under 
the obligation in terms of the primary 
contracts to make security deposit .for 
the due fulfilment of the terms and con- 
ditions of the contract and were allcw- 
ed, in lieu of that obligation, to furnish 
the concerned bank guarantees, “he 
bank guarantees in all these cases are 
in almost.identical terms and contain 
in unequivocal terms, an undertaking 
‘to pay without any demur merely on 
demand from the respondents stating 
that the amount claimed was due and 
payable by way of loss or dameges 
caused to or would be caused to or 
suffered by the réspondents by reason 
of any breach of the petitioners to per- 
form the agreement.’ It is further stinu- 
lated that any demand made on ihe 
bank shall be ‘conclusive as regards the 
amount due and payable by the bank 
under this guarantee.’ 


3. The first question is as to 
nature of the obligation of the 
under these guarantees and as to their 
legal incidents, It is well settled -hat 
the performance guarantees or perfor- 
mance bonds, a comparatively recent 
[specie of Banker’s commercial credit, 
venous) described as ‘a new type of 


the 
hank 


commercial credit’ or “a new business 
transaction” or “a new creature’, and 
“the life blood of international commer- 
ce”, has many similarities to a letter of 
credit and stand on a similar footing to 
a letter of credit, Such guarantees, even 
though having their genesis in the 
primary. contract between the parties, 
are nevertheless “autonomous” and 
independent contracts and a bank which 
gives a performance guarantee must 
honour that guarantee according to its 
terms. It is not concerned in the least 
with the relations between the supolier 
and the customer, nor with the question 


whether the supplier has performec his- 


contracted obligations or not, nor with 
the question whether the supplier is in 
default or not and the only exception is 
when there is a clear fraud, of which 
the bank has notice. These words of 
Kerr, J. in R. D. Harbottle (Mercantile) 
Ltd. v. National Westminster Bank Ltd. 
(1978) -QB 146, and approving hese 
observations, of Lord Denning M. R. in 
the Jater case of Edward Owen Engi- 
neering Ltd. v. Barclays Bank Inter~ 
national Ltd., 1978 QB 159, have since 
found their echo in subsequent decisions 
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both in England and in this country, 
Brown, L. J. who concurred with the 
Master of Rolls in the case of Edward 
Owen Engineering Ltd, (supra), went a 
step further and held that on the lan- 
guage of the guarantee with which the 
Court was concerned in that case, -such 
guarantees had “much more of the 
characteristics of a promissory -note 
than the characteristics of a guarantee.” 
These observations of Kerr, J. and Lord 
Denning M. R. were recently quoted 
with approval by the Supreme Court in 
the case of United Commercial Bank, 
AIR 1981 SC 1426. The Court affirmed 
that “A letter of credit sometimes 
resembles and is analogous to a contract 
of guarantee.” The Supreme Court also 
reaffirmed its earlier decision in the 
case of Tarapore & Co., AIR 1970 SC 891, 
that the opening of a confirmed letter 
of credit constituted a bargain between 
the banker and the seller of the goods 
which imposed on the banker “an abso- 
lute obligation*to pay” in its terms. It 
was observed that Courts usually refrain 
from interfering in the obligations “aris- 
ing out of a letter of credit or a bank 
guarantee”. Following these decisions, 
this court has consistently applied the 
aforesaid principles to bank guarantées, 
This is how this Court’ has looked at the 
nature of the bank's obligations under 
the. bank guarantees and inferred an 
absolute obligation of the bank to pay in 
accordance with its terms and cautioned 


against any judicial interference in suchi 


obligations except in rare cases of fraud. 
Reference may be made to Harprashad 
& Co, Lid. v. Sudarshan Steel Mills, 
AIR 1980 Delhi 174, Premier Tyre Lid, 
v. State Trading Corporation, 1981 Raj- 
dhani LR 138, Rawla Construction Co. Va 
U. O. I, AIR 1977 Delhi 205 and Pesti- 
cides India v,-State Chemicals and Phar- 
maceuticals Corporation of India Ltd., 
ILR (1981) 1 Delhi 864: (AIR 1982 Delhi 
78). 


4, Counsel for Banwari Lal Radhey 
Mohan, nevertheless sought to justify 
a restraint with regard to the encash- 
ment of the guarantee on the ground 
that notwithstanding the terms of the 
guarantee the respondent could not be 
allowed to be a judge in its own cause 
and that in view of the reference of the 
disputes, arising out of the primary con- 
tract, to arbitration or on. account of the 


imminence of such a reference, the : 


=- 
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enforcemenť of the guarantee should 
abide the ultimate verdict in arbitration. 
Counsel also sought to inyoke the prin- 
ciple of audi alteram partem to con- 
tractual relations between the parties 
and urged that the respondent could not 
‘call upon the bank to pay on the _ basis 
that there has been a loss or there was 
likely to be any injury or loss entailing 
the liability of the petitioner without a 
reasonable opportunity to the petitioner 
of being heard with regard to the liabi- 
lity and/or its quantum before the bank 
could be called upon to pay. There is no 
substance in any of these contentions. 
The bank had furnished the guarantees, 
at the instance of the petitioner,- in 
widest possible terms with eyes open 
and in complete awareness of the rights 
and obligations of the parties under the 
bank guarantee. By persuading the 
respondent to accept the bank guarantee 
in lieu of cast security, otherwise pro- 
vided for in the contract to ensure per- 
formance, petitioner had taken an 
advantage and would, therefore, be 
estopped from- going back on the terms 
of the guarantee, It has already been 
pointed out above that the guarantee is 
an “autonomous” contract and imposes 
an “absolute obligation” on the bank in 
its terms and the bank was bound to 
-\pay when called upon’ to do so as long 
as the terms are complied with except 
in case of obvious fraud, of which the 
bank has notice. The existence of dis- 
putes between the parties under the 
primary contract or the possibility of a 
reference of these disputes to arbitration 
or of the pendency of proceedings on 
such a reference, have absolutely no 
relevance to the obligation of the bank 
under the guarantee. The principle of 
audi alteram partem has no applica- 
tion to contractual relationship particu- 
larly, where the parties have themselves 
entered into the arrangement in terms 
of which the banker of a party is bound 
to pay without demur to the other on 
mere demand. The enforcemen: of ae 
guarantee or the payment by the bank 
of any amount under the guarantee is, 
however, not conclusive of the rights 


and obligations of the parties under the | 


primary contract and the payment by 
the bank ultimately abides the eventual 
adjudication of the disputes. It would 
therefore, be stretching the principle of 
audi alteram partem beyond the strain 
it can stand to apnlv it to contractual 


‘commerce, 
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relations between the parties, It is also 
good to remember in this contex; that 
the system of banker’s commercial cre- 
dit,, whether of letter of credit or of 
performance guarantees, have played a 
pivotal role in the development of com- 
merce and trade, both at international 
and internal fields, and any strain on 
the system would recoil ultimately on 
the parties seeking to cause it, If the 
bank guarantees are, therefore, not en- 
forced even though, liable to be enforced 
in its terms and cease to be acceptable 
as alternatives to security deposits, it 
will be inconducive to the development of 
international, as well as inland trade and 

The decision of a learned 
single Judge of this Court in the case of 
Diwan Suraj Prakash Chopra and Sons, 
O. M. P. 45/81, which was relied upon 
on behalf of the petitioner, and in which 
a restraint on the bank to pay was held 
justified merely because of the pendency 
of the arbitration proceedings, appears, 
with respect, to be contrary to the long 
line of decisions referred to above. The 
learned Judge has himself taken a con- 
trary view in the case cf Pesticides India 
(AIR 1982 Delhi 78) (supra). I would 
perhaps have suggested a reference of 
the question to a larger Bench but for 
the clear legal position that emerges on 
a review of the decisions of the English 
Courts, the Supreme Court and a num-~ 
ber of decisions of the Division Benches 
of this Court. 


5. I have, therefore, no hesitation in 
holding that these guarantees impose an 
absolute obligation on the banks con- 
cerned to pay on demand in their terms 
and unless the case falls within any of 
the exceptions the banks are bound to 
pay without demur irrespective of the 
pendency of any arbitration proceedings 
or the imminence of any reference to 
arbitration of the disputes between the 
parties, arising out of the primary con- 
tract between the parties. 


6. It is, however, equally well settled 
that while the obligation of the bank 
under a bank guarantee is absolute, such 
an obligation arises only if the conditions 
of the bond are satisfied and if the de- 
mand made on the bank is in strict ac- 
cord with its terms. Any demand which 
is outside the terms of the guarantee 
bond and any payment by the bank 
without strict compliance with the 
terms of-the bond would be beyond the 


M, 
N 
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scope of the bond and would not 
discharge to the paying banker. 

7. In the case of I. A, 4316/81, on the 
ex parte interim injunction being granted 
by this Court, the respondents have rot 
as yet taken recourse to the 
bond, The question whether the demand 
in this case is in conformity w-th 
the bond or not does not, therefore, 
arise. Such a question would arise only 
aftey the respondents take recourse to 
the bond and call upon the bank to pay. 
The interim order is liable to be vacat- 
ed so as to entitle the respondent to 
take recourse to the guarantee in ac- 
cordance with its terms. 
interim relief by way of mandatory 
order for the payment of the balance 


give 


amount was not pressed for obvious 
reasons, 
8. In the case of other applications, 


notices in different terms have been is- 
sued by the respondent to the bank con- 
cerned and the further question that 
falls for decision is, if these notices are 
in terms of the bonds or not. In I. A. 
3302/81, a notice of demand to the benk 
concerned claims that the contractor 
has “abandoned the work” and calls 
upon the bank “to pay the amount of 
Rs. 49,000/- i, €e, amount of the above- 
referred bank guarantee today itself by 
way of demand draft payable at State 
Bank of India, Hussain Ganj, Lucknow.” 
In I. As, 3303/81 and 3312/81 
mands are in the same terms. In I. A. 
3020/81, the notice of demand runs tkus: 
“The said contractor has abandoned 
the work totally causing great damage 
to us. The contractor has alsg not dis- 
charged obligations under the terms and 
conditions of the agreement thus consti- 
tuting breach of contract agreement, 


The said contract has not been œn- 
cluded till date. In view of above we 
demand the proceeds of the said bank 
guarantees, amounting to Rs.  70,000/- 
(Rs. seventy thousand only) payable to 
us and issue necessary demand draft in 
favour of personal Ledger a/c. of Exe- 
cutive Engineer, 
Corporation. - Muzaffarnagar, within seven 
days of issue of this letter.” 

In I. A. 3371/81, the notice of demand 
runs thuss— - 

“We Hereby invoke the above gua- 
rantee as compensation for damazes 
caused or likely to be caused to the Gov- 
erment Corporation by a reason of 
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guarantee- 


The further | 


_by the said 


the Je- 
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breach/contract by M/s, Uppal Engg. 
Const, (Pvt.) Ltd. to perform the rele- 
vant agreement and demand that the 
amount of Rs. 29,500/- (Rupees twenty 
nine thousand five hundred only) (i.e. 
the amount of above referred Bank 
Guarantee Bond) be remitted immediate- 
ly to us by way of Bank Draft payable 
at SBI, Hussainganj Branch, Lucknow, 
within 10 days from the receipt of this 
letter.” 


9. By the bank guarantees, the banks 
concerned’ undertook “to pay to the Cor- 
poration the amount not exceeding the 
amount of the guarantee” against any 
loss or damage caused to or suffered or 
would be caused to or suffered by the 
Corporation by reason of any breach 
contractors, if any, of the 
terms and conditions contained in the 
said agreement, The bank further agreed 
“to pay the amount due and payable 
under this guarantee without any demur 
merely on demand from the Corporation 
stating that the amount claimed is due 
by way of loss or damage caused or 
would be caused to or suffered by the 
Government by reason of any breach 
by the said contractors failure to per- 


from such agreement. Any such 
demand made on. the bank 
shall be conclusive as regards the 


amount due and payable by the bank 
under this guarantee.” The terms of 
the guarantee, therefore, in the first 
instance, visualise a specific amount 
which may be claimed by the Corpora- 
tion, Secondly, such amount must be 
claimed only by way of loss or damage 
either caused or that may be caused or 
suffered by Government. Thirdly, such 
loss or damage whether caused or to be 
caused must arise out of the breach by 
the contractor in the performance of 
his obligation under the contract. Lastly, 
the demand by the respondent is con- 
clusive as regards the amount due and 
payable by the bank under the guaran- 
tee, 


10. The notices of demand in I, As. 
3302/81. 3303/81 and 3312/81 merely re- 
quire the bank to pay the amount ap- 
parently because the respondent claim- 
ed that the contractor had “abandoned 
the word”. There is, however, no re~ 
ference to either any Toss’ that may 
have been caused or may be apprehend- 
ed. These notices of demand, therefore, 
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do not conform to the terms of the gua- 
rantee and a-restraint on the bank 
to pay on the basis of these demands 
would be justified. The same cannot, 
however, be said of the other two de- 
mands, even though, these two notices 
of demand are far from satisfactory in 
the language in which they are couch- 
ed. These two notices of demand, how-~ 
ever, do refer to the damage caused or 
likely to be caused to Government on 
account of the breach by the contractor, 
besides specifying the amount demanded 
of the bank, and even though unhappily 
worded, could be reasonably construed 
as conforming to the terms of the gua- 
rantee. Any restraint on the bank in 
these two cases would be unjustified. It 
would, however, be open to the Cor- 
poration to invoke the guarantees in the 
other four cases by demanding the 
amount in terms of the guarantees, 
an option of which was given to the 
Counsel for the respondent at the hearing 
of these applications but was not availed 
of by it. 


11. In the result, I. A. 4316/81 fails 
and is hereby dismissed, leaving the re- 
spondent in that case free to invoke the 
guarantee in accordance with its ‘terms, 
if so advised. I. As. 3371/81 and 3020/81 
fail and are hereby dismissed, leaving 
the bank free to make the payment in 
accordance with the terms of the gua- 
rantee, Ex parte interim orders made 
earlier in these applications are hereby 
vacated, : 


12. I. As. 3302/81, 3303/81 and 3312/81 
succeed and the interim orders are made 
absolute and the banks are restrained 
from making the payment 
guarantees on the basis of the subsisting 
notices of demand. Respondents would, 
however, be free to have recourse to the 
guarantees on the basis of fresh notices 
of demand in terms of the guarantees, 


13. In view of the peculiar circumst- 
ances, parties are left to bear their re- 
spective costs, 


Order accordingly. 


. 
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AVADH BEHARI ROHATGI AND 

“MRS. LEILA SETH, JJ. 

Government Employees Sarvodaya 
Co-operative House Buildings Society 
Ltd., New Delhi. and another. Appellants 
v. Union of India and others, Respon- 
dents, ' 

Letters Patent Appeal No. 256 of 1971, 
D/- 31-3-1982.* 

(A) Land Acquisition Act (1 of 1894) 
Sections 17, 4, 6 and 5A — Notifications 
under Sections 4 and 6 issued by resort- 
ing to Sec. 17 — Notifications declared 
invalid on ground that resort to S. 17 
was not proper — Effect. 

Where the notification for acquisition 
of land under Sections 4 and 6 for 
housing scheme issued by the Govern- 
ment by resorting to Sec. 17 and dispens- 
ing with enquiry under S.5A on ground 
of urgency were declared invalid and ille- 
gal on ground that resort to S. 17 was 
not proper as no urgency was establish- 
ed there is nothing to stop the Govern- 
ment from re-acquiring the land if it 
was needed for a housing scheme by fol+ 
lowing the prescribed procedure. 


(Para 12) ` 


(B) Land Acquisifion Act (1 of 1894), 
Sections 4 and 6 (as amended by Land 
Acquisition (Validation and Amendment) 
Act 13 of 1967) — Land covered by Sec- 
tion 4 notification — More than one de- 
claration under S. 6 regarding different 
parcels of land — Validity. ATR 1972 Bom 
177 and (1973) 77 Cal WN 830, Dissent. 

Where a declaration of acquisition 
under S. 6 in respect of a parcel of land 
covered by the notification issued under 
Section 4 has been made, a subsequent 


declaration of acquisition in respect 
of a -different parce] of land 
covered by -the previous notification 
under Section 4 would be valid, AIR 


1968 SC 1138 and 1975 Rajdhani LR 431, 
Relied on; AIR 1972 Bom 177 and (1973) 


77 Lal WN 830, Dissent; AIR 1966 SC 
1593, Ref. (Para 19) 
Cases Referred : Chronological Paras 
1975 Rajdhani LR 431 18 
(1973) 77 Cal WN 830 E 17 
= AIR 1972 Bom 177 _ 17 
ATR 1968 SC 1138 16, 17 
AIR 1966 SC 1593 13, 17 





*Against judgment of S. Rangarajan, J., 
in Civil Writ No, 118-D of 1965, 
D/- 21-5-1971, 
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Govt. E. S. Co-op. H. B. Socy. 
Appellants; Mrs. ` 
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M. L. Bhargava, for 
V. Rao, for Respondents. 


SETH, J.:— This letters patent appeal 
is directed against the judgment of 
Hon'ble Mr. Justice S. Rangarajan dated 
Zist May, 1971. 

2. Three notifications were issued on 
8th March, 1957 pertaining to varicus 
. parcels of lands in Hauz Khas, Haman- 
pur and Mohd. Pur Munirka villages. 
These notifications were issued uncer 
Sections 4, 6 and 17 of the Land Acqui- 
sition Act, 1894 (in short, “the AcP’). 
They were published in the Delhi Ga- 
zette on 2ist March, 1957. An area of 
1100 acres was acquired for housing 
schemes, 

3. Earlier, the appellant, the Govern- 
ment Employees Sarvodya Co-operative 
House Building Society Ltd. (in short, 
“the society”) had acquired certain 
lands by direct purchases, They had also 
been allocated certain lands which the 
government acquired for them, ‘The 
society had deposited the stipulazed 
amounts as required, However, both 
these groups of lands were subsequently 
acquired by the government by the 
above mentioned notifications dated 3th 
March, 1957. 


4. Thereafter, on 9th August, 1958, 
Chief Commissioner, Delhi denotified 
28.15 acres of land, This included 8 tis- 
was in khasra No, 217 and 4 biswas in 
khasra No, 1144/234, which belonged to 
the society. This denotificalion was 
done under Section 48 of the Act on ihe 
ground (that the land: was neither waste 
nor arable), On 6th November, 195€ a 
fresh notification under Section 4 was 
issued pertaining to 31.79 acres in vil- 
lage Mohd. Pur Munirka, This not-fi- 
cation included the above mentioned 12 
biswas of land which had been dencti- 
fied. The public purpose indicated in 
the notification was “housing schemes”, 
The notification was published in the 
Delhi Gazette on 20th Nov., 1958. 


5. On 18th December, 1963, a declara- 
tion under Sections 6 and 7 of the Act 
was made with regard to 17 bighas 17 
biswas of land which had been notifisd 
under S. 4 on 6th November, 1958. On 
38rd September, 1964 another declaration 
under Ss. 6 and 7 of the Act was made 
by the Chief Commissioner of Delhi 
with regard to a further 1 bigha 9 biswas 
of this land. This declaration included in 
. its ambit 8 biswas of khasra No, 217 and 


tions were set aside. 
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4 biswas of khasra No, 1144/234. These 
are the two parcels of land with which 
we are concerned in this appeal, 

6. Twenty-eight civil suits had been 


filed by twenty-eight persons challeng- 
ing the notifications dated 8th March, 
1957 as ultra vires, invalid and illegal. 


These suits were consolidated and decreed 
by the sub-Judge Ist class, Delhi on 
29th April, 1960. Appeals by the Union 
of India were dismissed on 21st August, 
1961. Regular second appeals were also 
dismissed by the circuit -bench of the 
Punjab High Court at Delhi on 25th 
January, 1966. Special leave petitions 
were dismissed ‘in limine by the 
Supreme Court of India on 8th Novem- 
ber, 1968, 


7. On 5th June, 1963 the society filed 
a civil suit for possession of the land 
measuring 187 bighas and 9 biswas be- 
longing to ir which had been acquired by 
the notifications of 8th March, 1957 as 
the said notifications had been declared 
invalid, 

8. On 3rd March, 1965 a writ petition 
was filed challenging the notifications 
under Sections 4 and 6 dated 6th Novem- 
ber, 1958 and 3rd September, 1964 re- 
spectively. The learned single Judge dis- 
missed the writ petitlon as he was of 
the view that there was no ground for . 
quashing the notifications. 


§. The society states that the above men- 
tioned two strips of land totalling 12 bis- 
was belong to it and are an integraj 
part of its larger tract of land which 
was the subject matter of the civil suit 
filed on 5th June, 1963 as above~ men- 
tioned. It is . stated by the  society’s 
counsel Mr, M. L, Bhargava at the bar 
that the civil suit and appeals thereto 
have been finally disposed of sometime 
in 1981 and that the society is trying to 
take steps for execution thereof. 


10. He, therefore, urges, inter alia. . 
that there could be no purpose in the 
Government retaining these two small 
strips of 8 biswas and 4 biswas for 3 
housing scheme when the main land is 
not likely to be with it, 


11. It is not in dispute that the reason 
that the notifications dated 8th March, 
1957, were quashed was because S. 17 (1) 
of the Act had been resorted fo. As no 
urgericy was established these notifica- 
This is not the 
position with regard to the notification 
dated 6th November, 1958, Objections 
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had been filed and interested parties had 
been given personal hearings and it was 
only after the objections had been con- 
sidered by the Land Acquisition Collector 
that the declaration under Section § was 
issued on 3rd September, 1964, The in- 
firmity with regard to urgency there- 
fore, did not attach to this notification. 


12, Whether there is any point in per- 
mitting these two smal] parcels of land 
to be acquired and retained by the gov- 
ernment for a housing scheme when the 
notification with regard to the larger 
parcel has been declared illegal is not 
relevant, in the facts and circumstances 
of the present case, As above noticed, 
the only reason why the notifications of 
8th March, 1957 had been declared in- 
valid and illegal was because the gov- 
ernment had resorted to Section 17 (1) 
of the Act and dispensed with the en- 
quiry under Section 5A. As such, there 
was nothing to stop the Government 
from re-acquiring the land in this area 
if it was needed for a housing scheme 
or from releasing the said 8 biswas and 
4 biswas, if it is no longer required. 
The notifications dated 6th November, 
1958 and 3rd September, 1964 under 
Sections 4 and 6 respectively which are 
challenged here do not become illegal 
or invalid for this reason. 


13. It was next urged for the appel- 
lant society that the Government could 


not issue a notification under Section 6. 


of the Act on 3rd September, 1964 as it 
had already issued a notification on 18th 
December 1963 with regard to some part 
of this land and thus “exhausted” the 
reservoir of Section 4 from which it 
could have drawn. Reliance was placed 


on the decision of the Supreme Court in: 


State of M. P, v, Vishnu Prasad Sharma 
AIR 1966 SC 1598, 


14. There is no doubt that . this was 


the correct position as a result of the 
above mentioned decision of the 
Supreme Court of India, It -has been 


decided therein that there is nothing to 
suggest in Sections 4, 54 and 6 that 
Section 4 (1) is a kind of reservoir from 
which the Government could draw out 
land from time to time and make suc- 
cessive declarations under Section 6, In 
fact, the sequence of events from anoti- 
fication under Section 4, indicating an 
intention to acquire a particular loca- 
lity and the declaration under Section 6 
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particularizing the area would lead one 
to the conclusion that the remaining non- 
particularized area stands automatically 
released. ` 

15. However, it is well known that 
subsequent to this decision of -the 
Supreme Court a validating Ordinance and 
thereafter an Act was passed. This was 
styled the Land Acquisition (Amendment . 
and Validation) Act, 1967 (Act 13 of 1967), 
(in short, “Validation Act”). The objects 
of this Validation Act, as briefly sum- 
med up by V. G. Ramachandran in Law 
of Land Acquisition and Compensation, 
(6th Edition page 260) are; 

(1) To amend the Act for the future 
by empowering the making of more 
than one declaration under Section 6 of 
the Land Acquisition Act, 

(2) To validate completed acquisition 
on the basis of more than one declara- 
tion under the section, 


(3) To authorise more than one de- 
claration under the said section in cases 
where there is already in existence a 
notification under Section 4 of the Land 
Acquisition Act, 

(4) To prescribe a time limit for 
future acquisition as also pending pro- 
ceedings not yet completed; and 


(5) To provide additional compensa- 
tion by way of interest in all cases 
where the acquisition has not yet been 
completed and where a declaration 
under Section 6 of the Land Acquisi- 
tion Act is issued more than three years 
after the notification under Section 4 of 
the Land Acquisition Act, 


This Act gave power to the govern- 
ment to make any number of declarations 
under Section 6 pertaining to different 
parcels of land, within a fixed period 
and draw from those covered by a Sec- 
tion 4 declaration. It also validated ear- 
lier acquisitions. 


16. In Udai Ram Sharma v. Union of 
India, AIR 1968 SC 1138, this aspect of 
the matter has been discussed, In that 
case the vires of the Validation Act was 
challenged, The Court upheld the Vali- 
dation Act and observed that it only 
kept alive the Section 4 notification for 
sustaining more than one declaration 
under Section 6 to meet the exigencies 
of the situation where it was not possi- 
ble to make one comprehensive declara- 
tion under Section 6 and where the 
State had been obliged to validate acs 
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tions which could not be 
under the principal Act, 


17, The subsequent decisions of tae 
Bombay High Court in Ajitsingh V: 
State of Maharashtra, AIR 1972 Bom 177 
and the Calcutta High Court in Panna-al 
Roy v. State of West Bengal, (1978) 78 
Cal WN 830, relying on Vishnu Prasad 
Sharma (AIR 1966 SC 1593) (supra) =p- 
pear to be erroneous on this aspect. They 
have neither noticed the Validation act 
nor the subsequent decision of the 
Supreme Court in Udai Ram Sharma, 
{AIR 1968 SC 1138) (supra). 


supported 


18. In a decision of ‘this Court in 
Brahama Kumari Prakash Mani v. Un_on 
of India, 1975 Rajdhani LR 431, both 
the abovementioned decisions of che 
Supreme Court have been referred to as 
also the amending provisions contained 
in the Validation Act, The Court Aas 
decided therein that the issuance of Sec- 
tion 6 notification does not exheusl 
the omnibus Section 4 notification and 
it is permissible to draw upon the re- 
servoir of land mentioned therein. How- 
ever, it is pointed out that the issuance 
of a Section 6 notification does not. per- 
mit the issuance of a second Section 6 
notification with regard to a yar- 
ticular piece of land which is mentioned 
in the earlier Section 6 notification. In 
the words of Yogeshwar Dayal, J. who 
spoke for the Court: 


“The amended Section 6, merely pre- 
serves Section 4 notification for other 
different parcels of land in a locality 
to be followed by successive Section 6 
declarations, The amending Act did not 
treat the Section 4 notification 
for a particular piece of land to remain 
operative for all times for the Govern- 
ment to issue Section 6 declaration for 
that particular land covered by it and 
then to withdraw Section 6 declaration 
and again issue declaration under Sez, 6 
and so on,” 


19, This is not the point in issue be- 
fore us. It is admitted that the 8 biswas 
and 4 biswas of land above notized, 
(which is the -subject matter of the 
notification under Section 6 dated 3rd 
September, 1964) was not mentioned in 
the earlier notification under Section 6 
dated 18th December, 1963. In the cir- 
cumstances jit is clear that the notifica- 
tion under Section 6 pertaining to this 
8 biswas and 4 biswas of land is vad, 


Delhi Development Authority v. M/s. Alkaram 
- 20. At the conclusion of the 
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hearing 
we dismissed the appeal on 16th March, 
1982. Now we have given the reasons 
for our decision, 

Appeal dismissed, 
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- Delhi Development Authority, New 
Delhi, Appellant v, M/s. Alkaram, New 
-Delhi, Respondent, 
F. A, O, (O. S.) 142 of 1979 and C. M, 
No. 308 of 1981, D/ 24-2-1982.* 


Arbitration Act (10 of 1940), Sec, 30 


`— Setting. aside of award — Principles 


indicated — “Misconduct”, what amounts 
‘to — Arbitration clause - providing for 
giving of reasons — Sufficiency of rea 
sons — Powers of Court, 


The arbitrator is the final Judge of 
fact, The Court is bound by the arbit- 
rator’s findings of fact and cannot re~ 
view them unless they are unsupported 
by evidence ~and unless it appears from. 
the award itself that there was no evidence 
to support the finding. It is not open 
to the Court to examine the adequacy 
of evidence which ld the arbitrator to 
his findings of fact, His findings are 
final, (Para 10) 


Under Section 30 an award can be set 
aside only on the grounds contained 


‘therein. These pertain to improper pro- 


curement or invalidity of the award and 
misconduct of the proceedings or the ar- 
bitrator. The decision of the arbitrator, 
who is the chosen judge of the parties, 
is normally final both on facts and law 
and should not be lightly set aside, But 
an arbitrator is not a conciliator and 
cannot ignore the law or misapply it in 
order to do what he considers just and 
reasonable, He is selected by the par- 
ties to decide their disputes according 
to law and is bound to follow and 
apply it. If he does not, he will be set 
right by the Court provided the error 
appears on the face of the award. As 
such, facts must be based either on evi- 
dence or on admission, they cannot ` be 
found to exist from a mere contention 


*From order of Sultan Singh, J., D/- 
24-9-1979 See AIR 1980 NOC 4i 
Delhi, 
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by one side especially when they are 
` expressly denied by the other. 
(Paras 27, 28) 


Where the arbitrator indicates his re- 
‘asons for coming to a conclusion and 
the award is challenged on the basis of 
its not being supported by evidence, the 
party so doing must show that it is 
patent upon the face of the award that 
there was no evidence at all on which 
the arbitrator could have come to his 
conclusion. However, sufficiency and 
quality of evidence is a matter for the 
arbitrator. The Court is not permitted 
to reappraise the evidence and sit as a 
Court of appeal over the arbitrators 
award. (Case law discussed). 

(Paras 29, 30) 


Further, though the arbitrator is nol 
bound by the technical rules of evi- 
dence, he has a duty to act fairly; and 
his procedure cannot be opposed to na- 
tural justice or else he misconducts 
himself. The expression ‘misconduct’ is 
of wide import and does not necessarily 
imply moral turpitude. The expression 
““includes on the one hand that which is 
misconduct by any standard, such as 
being bribed or corrupted, and on the 
other hand mere ‘technical’ misconduct, 
such as making a mere mistake as to 
the scope of the authority conferred by 
the agreement of reference, (Para 31) 


In the instant case one of the clauses 
of the agreement provided for the arbi- 
trator giving a reasoned award when 
the claim in dispute was for a sum of 
Rs, 50,000/- or above. Thus it was man- 
datory for the arbitrator to give reasons 
for the award as the claim in dispute 
was for more than Rs. 50,000/-. The 
fact that the arbitrator indicated his 
reasons is apparent from the award. What 
reasons are sufficient in any particular 
case must, of course, depend upon facts of 
the case, There is no error apparent on 
the face of the award nor has the arbi- 
trator misconducted himself and there 
was material for him to come to his 
conclusion. When an arbitrator gives a 
reasoned award he is not required ta 
write a detailed judgment setting out 
each logical step of his reasoning but 
it is sufficient if he indicates the trend 
of his thought process, so that errors 


can be eliminated and arbitrariness 
avolded. But the Courts function re- 
mains restricted. It does not permit 


reviewability of the reason; nor a comb- 
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ing through as an appellate forum would 
be advised to do, as this would amount 
to an ‘impeachment’ of the award which 
is not permissible; the purpose of arbi- 
tration being speed, cheapness and cer- 
tainty a necessary requirement for com- 
mercial conduct of business. However, 
the Court can set aside the award if it is 
apparent therefrom that the reasons refer- 
red to therein are basedonng evidence 
and/or on an erroneous proposition of law. 
In this award there is no legal proposi- 
tion which is the basis of the award and 
It is not possible 
to say from the award that the ‘arbi- 
trator was under a misconception of 
law, There is no error in point of law 
on the face of the award. It cannot be 
said that his reasons are good or bad 
unless on the face of the award it ap- 
pears that he has tied himself down to 
some special legal proposition which is 


unsound. AIR 1980 NOC 47 (Delhi), 
Affirmed. (Paras 7, 11, 25, 73) 
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AVADH BEHARI ROHATGI, J.;— I 
have had the advantage of reading the 
main judgment which Mrs. Justice Leila 
Seth is going to deliver in this case, I 


w 
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entirely agree with her reasoning and 
conclusion. But I will like to say a 
few words as a post script in deference 
to the counsel’s long arguments he ad- 
dressed to us on the arbitrator’s award. 
The mainstay of his case was that since 
the award in this case is a reasoned 
award the Court can examine the “rea- 
sonableness of the reasons” (to use his 
phrase) given by the arbitrator in sup- 
port of his findings. We were invitec to 


hold that the. award was unreasoneble 
in some parts of it and that on that 
ground we should set it aside. We 


cannot accept this argument, 


2. By reason of the submission cleuse 
the arbitrator is bound to give reasons 
if the claim in dispute is of Rs. 50,090/- 
and above. So the arbitrator has to 
give reasons for the award. If he coes 
not it will be a case of misconduct, But 
the question is what are the limits of 
judicial reviewability once the Court 
has reasons before it. All that it means 
is that the award is a speaking award. 
But the law remains unchanged. The 
arbitrator’s award on both fact and law 
is ‘final, There is no appeal from his 
verdict. The Court cannot review his 
award and correct any mistake in his 
adjudication, unless an objection is ap- 
parent on the face of it, (Firm Madan 


Lal v. Hukamchand Mills. AIR 1967 
SC 1030). These principles were laid 
down as long as 1923 by the Privy 


Council in the leading case of Chamrsey 
Bhara & Co. v. Jivraj Balloo Spinring 


& Weaving Co. Ltd.. AIR 1923 PC 66; 


and since then that decision has passed 
_ into the folklore of arbitration law, 


3. If the arbitrator gives reasons it 
does not mean that the losing party can 
quarrel with his reasoning and convert 
the Court hearing objections to the 
award into an appellate forum. All 
through the hearing of this case which 
Tasted several days we were oppressed 
with the thought as if we were hearing 
an appeal from the arbitrator’s d2ci- 
sion, Under Section 30, Arbitration Act 
the Court exercises a limited jurisdic- 
tion and can only deal with maters 
within a limited scope, When the arbi- 
trator gives reasons for his award chis 
does not open the door to the Court to 
see what the contention of each perty 
was and what was the evidnance given 
by the parties on it, and then examine 
the evidence to see whether. the disput- 
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ed findings of fact are sufficiently sup- 
ported by the evidence. The theory 
propounded before us that the Court 
can see the ‘reasonableness of the rea- 
sons’ if accepted 

“would cut at the root of the whole 
purpose of arbitratian, the basic idea of 
which is that the arbitrator's decision 


“shall be final.” 


(per Wilmer L: J. in Tersons Ltd. v. 


Stevenage Development Corporation, 
(1963) 3 All ER 863, 867). RE 
4. As a sole tribunal, the arbitrator ` 


is entitled to decide rightly and wrongly. 
Where an arbitrator makes a mistake 
either in law or in fact in determining 
the matters referred, but such mistake’ 
does not appear on the face of the 
award, the award is good notwithstand- 
ing the mistake, and will not be remit- 
ted or set aside. (Russell on Arbitration 
19th Ed. p. 447), The general rule is 
that, as the parties ‘choose thelr own 
arbitrator to be the Judge in the dis- 
putes between them, they cannot, when 
the award is good on its face, object to 
his decision, either upon the law or the 
facts, (Russell p. 448). His decision may 
be right or. wrong. But it is not miscon- 
duct on the part of an arbitrator to 
come to’ an erronecus decision, whe- 
ther his. error is one of fact or law, and 
whether or not his findings of fact are 
supported by evidence (Russell p. 475). 
It is well to remember the words of 

Lord Justice Atkin: , 


“It is no ground for coming to a con- 
clusion on an award that the facts are 
wrongly found, The facts have got to 
be treated as foumds......... Nor is it a 
ground for setting aside an award that 
there is no evidence on which the facts 
could be found, because that would be 
mere error in law, and it is not miscon- 
duct to come to a wrong conclusion in 
law and would be no ground for ruling 
aside the award unless the error in law 
appeared on the face of it.” 


(Gillespie Bros. & Co. v. Thompson 


Bros. & Co. (1922) 13. Lloyd Law Rep. 
519 (524), 
Lord Denning MR has said: 

“The welght of evidence and the 


inferences from it are essentially matters 
for the arbitrator, I do not think 
that the awards of arbitrators should be 
challenged or upset on the ground’ that 
there was not sufficient evidence or that 
it was too tenuous or the like, One of 


` fudges do in 
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‘the very reasons for going to arbitration 


‘is to get rid of technical rules of evi~. 


dence and so forth............Questions of 
evidence are essentially matters for the 
arbitrator and not matters for the court.” 
(G. K. N, Centrax Gears Ltd. v. Matbro 


Ltd, (1976) 2 Lloyod’s Rep, 555 (575)). 


5. It is never possible to set 
the award merely because there was no 
evidence supporting a particular find- 
ing, unless it appears from the award 
itself that there was no evidence to 
support the finding; subject thereto the 
findings of the arbitrator are final and 
it-is of no avail to state on the grounds 
for setting aside the award that the find- 
ings were erroneous. The difficulty 
cannot be got over by dressing the 
matter up under the heading “perver- 
sity’, Nor is it a misconduct for the 
arbitrator to make a mistake of law, 
(Russell p. 476). The general rule there- 
fore is that the award is final as to both 
fact and law, An exception to this 
general rule is the doctrine that error of 
law, if it appears on the face of the 
award, is a ground for setting it aside, 
(See Jivrajbhai v, Chintamanrao, AIR 
1965 SC 214; Bungo Steel v, Union of 
India, AIR 1967 SC 378; M/s, Allen 
Berry & Co. v. Union of India, AIR 
1971 SC 696), If these principles were 
had in mind much of the challenge 
which was taken to the award before us 
. Is beside the mark altogether, | 


<: 6. -It will be right to point out here 

that though the arbitrator by the 
terms of the arbitration clause is requir- 
. ed to give reasons for the award he is 
not to write a detailed judgment as we 
courts, The requirement 
of reasons meets the elementary demand 
-of the parties to be told “the reason 
why” for a particular conclusion arrived 
at by the arbitrator. For the arbitrator 
it is an act of self-discipline, But to say 
that the court will be entitled to 


examine the ‘reasonableness of the 
reasons’ is to allow the concept of 
reasons to run wild. The theory is a 


disguised attempt to turn questions of 
fact into questions of law with a view to 
having them retried by the court, with 
the result that all the objects sought 
to be attained by means of arbitration— 
decision by the tribunal chosen by the 
parties, and finality and quickness and 
cheapness —— would be defeated by pro- 

tracted proceedings in the courts, ‘as has 
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happened in this case before the single 
Judge and before us, There is a danger 
of attempts being made to reopen issues, ` 
of fact which are concluded by the arbi- 
trator’s findings, 


7. What reasons are sufficient in| | 
any particular case must, ef course, 
depend upon facts of the case, I approach 
the matter in this way: that reasons are 
not deficient merely because every pro- 
cess of reasoning is not set out, I fur= 
they think that reasons are not insuffi- 
cient merely because they fail to deal 
with every point raised before the arbi- 
trator at the hearing. No universal 
generalisation can be made. Everything 
depends on the subject-matter, In decid- 
ing a controversy the arbitrator works 
in an environment which is quite differ- 
ent from that of the judge. He is not 
bound by the technical rules of eviden- 
ce. The “ropes ang pulleys” that he 
uses in the arbitral process are different 
from the foot rules and set squares that 
we use in the judicial process, From the 
arbitrator what is wanted is “a practical 
decision on the disputed issues” (Absa~« 
lom Ltd. v, Great Western (London) 
Garden Village Society, 1933 A. C. 592 
(616) per Lord Wright). He knows that 
businessmen want to do business and not 
to argue about it, He gives not judicial 
justice, but rough justice of the world. 
Because he is not bound by the “code- 
less myriad of precedents”, Many have 
found salvation in the faith they reposed 
in this private domestic forum for the 
settlement of their disputes, 


8. It will be unfair fo charge the 
arbitrator with misconduct in this case, 
He fully heard the parties. He held a 
number of sittings day after day. Hea- 
kept detailed minutes of the discussions 
held at those meetings. To say that he 
misconducted himself or the proceedings 
is to misuse the term. It is not miscon~ 
duct to make a mistake of fact. It is 
not misconduct to go wrong in law so 
long as any mistake of law does not 
appear on the face of the award, The 
term ‘misconduct’ properly applies to 
what has been aptly called “procedural 
mishaps” which result in injustice. ‘So 
court control is confined to specific 
matters, such as misconduct of the arbi« 
trator in denying a party the full pre- 
sentation :of its claim or not granting a 


. postponement of the hearing for good 


cause, ‘A review of the award by a court 
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generally will not -deal with the arbitra- 
tor’s decision as to facts or with his 
application of the law. The competence 
of the courts is restricted in order not to 
make the arbitration: process the beginn- 
ing of litigation instead of its end. 


9, Commercial arbitration is a sub- 
stitute for adjudication by the tribunals 
established by the Government: That 
commercial arbitration is a useful instru- 
mentality of justice cannot be deniec. 
In recent times the exigencies of busi- 
ness have brought an increasing demand 
for commercial arbitration. Long delays 
due to congested dockets of the courts 
in metropolitan commercial centres led 
increasingly for demand for a speedy 
and inexpensive method of settling dis- 
putes, Arbitration is now definitely 
established as an extra judicial remedy 
in commercial cases. It is a method cf 
determination of controversies by per- 
sons chosen for the particular case by 
the parties to the controversy or by 
those they have designated. The main 
advantage of arbitrataion is that parties 
can have their disputes decided by a 
fribunal of their own choosing, and they 
can choose as their arbitrator a person 
with special knowledge and experience 
of the class of business concerned. Ths 
is what happened in this arbitration. 
The appellant D. D. A. appointed ics 
own superintending engineer to decice 
the disputes it had with the contractor. 
It was hoped that the disputes would ke 

settled cheaply and quickly. But in ths 

court it. was strongly urged upon us that 
we examine the reasonableness of the 
- arbitrator’s reasons. We cannot accept 
this theory. Because its acceptance 
would mark the beginning and not the 
end of this litigation. The arbitrators 
award will then cease to be final. 


10. My conclusion in his case is that 
the arbitrator was the final judge of 
fact, The Court is hound by. the arbi- 
trator’s findings of fact and cannot 
review them unless they -are unsuppori- 
ed by evidence and unless it appears 
from the award itself that there was ro 
evidence to support the finding, _ 


not open to the court to examine tke 


adequacy of evidence which led tke- 
His 


arbitrator to his findings ‘of fact. 
findings are final. 


11. Nor do we find in this award any. 


legal proposition which ` dis ihe basis.” af 
1982 Delhi/24 IX, G18 
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the award and which is erroneous, It is| . 
not possible to say from the award that 
the arbitrator was under a misconcep- 
tion of law. There is no error in point 
of law on the face of the award. We 
cannot say that his reasons are good or 
bad unless on the face of the award itj 
appears that he has tied himself down to 
some special legal proposition which is 
unsound. (Champsey Bhara (supra) 
page 69) — 


12. I agree that we uphold the order 
of the learned Judge and dismiss the 
appeal with costs, 

LEILA SETH, J. :-~ 13. This is a first 
appeal directed against the decision of 
the learned Single Judge dated 24th 
September of 1979 passed in suit No. 
343-A of 1978 and I. A. No, 2459 of 1978. 
The appellant herein is challenging the 
reasoned award of the arbitrator dated 
29th March. 1978 which as modified was 
made a rule of the court. 

14. Before dealing with the appeal, 
it is necessary to dispose of an applica- 
tion under Section 5 of the Limitation 
Act, being C. M, No, 308 of 1981 which 
was ordered to be heard along with the 
appeal. It appears that along with the 
grounds of appeal an application, being 
C. M. No. 2529 of 1979, for exemption 
from filing the certified copy of the 


judgment and decree-sheet. was also 
filed. It was. asserted therein. that 
though the certified copy had been 


applied for on 24th September, 1979, the 
same had not been prepared and would 
be filed as soon as it was available. 
However, when the appeal was admit- 
ted on 3rd December, 1979 no orders 
were passed on this application. 


15. Subsequently on 28th January. 
1981 an application under Section 5 of 
the Limitation Act read with Section 151 
of the Code of Civil Procedure was filed 
by the appellan; for condoning the delay 
of a month and two days in filing the 
certified copy. : 

16. The brief facts pertaining to this 
application - are as follows: The judg- 
ment was delivered on 24th September, 
judgment 
and decree was applied for on the same 
date. The certified copy was ready for 
delivery on 17th October, 1980. How- 
ever,. in. the meantime, the counsel for 
Usha Mehra had 
District 
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Judge at Delhi and she had returned the 
papers to the appellant, The certified 
. copy was collected. by one Inder Singh, 

a clerk in the Delhi Development 
Authority on 5th November. 1980. It was 
forwarded to the Senior Law Officer 
(A) who sent it to the Chief Legal Advi- 
ser who in turn despatched it to the 
Engineering Officer to Engineer Mem- 
ber. It was received by- him on 12th 
. November, 1980. Thereafter the Engi- 
neering Officer sent the papers to the 
Executive Engineer on 25th November, 
1980. The Executive Engineer who re- 
ceived the papers the very next day 
sent them on to the legal depart- 
ment where they were received on 28th 
November, 1980. It was then noted on 
the file on 9th December, 1980 that the 
counsel conducting the matter was Mr. 
R. K., Khanna, As such the certified 
copy and the file were sent to him 
which he received on 16th December, 
1980. A pertinent fact mentioned in the 
‘ application is that there was no indica- 
~ tion on the file that the appeal had 
` been filed without the certified copy of 


= the judgment and decree and the same 


was required to be filed in the High 
Court, l 


17. However, when Mr, R. K. Khanna 
examined the main file, he became 
aware that an application for exemption 
_ had been filed, He, therefore, realized 
. that despite the admission of the appeal, 
->the certified copy was required to be 
7” filed. He, therefore, did so immediately 
on.i17th December, 1980.. Subsequently, 
he filed the application for condonation 
.,0f delay on 28th January, 1981, This 
“ “delay was due to the intervening holi- 
days as also an injury to his right, hand. 
All these facts are gleaned and garnered 
. from the abovementioned application, as 
also the affidavits of Mr. Inder Singh 
and Mr. R. K. Khanna and the record. 


18. Mr. Lakhanpal, learned counsel 
for the respondent vehemently contend- 
ed: that this was a clear case of negli- 
gence and sufficient cause for not filing 
the certified copy in time had not -been 
made out. 


18. However, I do not agree with 
him, I feel that in the facts and cir- 
eumstances of the case the delay was 
inadvertent and bona fide. It is not in 
dispute that limitation expired on 
“15th November, 1980 and the certified 
' copy was filed on 17th December, 1980.’ 
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It is this period with which I am con- 
cerned. At this stage’the papers had 
reached the Engineering Officer. Due 
to the fact that the earlier counsel had. 
become an Additional District J udge, - 
Delhi as also that there was no noting 
on the file to indicate that the cer- ` 
tified copy was required to be filed in 
court, there was no sense of urgency in 
the. movement of the papers, They 
moved along at the usual bureaucratic. 
pace oblivious of time running out, But 
once the certified copy reached counsel, 
Mr. R. K. Khanna on 16th December, 
1980 and he examined the main appeal 
file and became aware of the situation, 
he took immediate action. In these cir- 
cumstances, I am of the opinion that 
the appellant cannot be said to þe guilty 
of negligence; and that there is suffi- 
cient cause for condoning the delay, 
which we accordingly do., 


20. Returning to the appeal, the facts 
of the case are: the respondent M/s. Al 
Karam in consequence ofa contraq with 
the Delhi Development ‘Authority fixed 
certain aluminium windows in the multi- 
storeyed building at Indraprastha Esta- 
te, New-Delthi. This contract, being No. 
28-CDITI-72-73, was made on acceptance 
of the tender vide letter dated 29th 
January, 1973, and execution of the con- 
tract agreement on 16th, February, 1973. 
Since certain disputes arose -between 
the parties the matter was referred to 
arbitration under Cl. 25 of the above- 
mentioned agreement. 


21, Mr. Balbir Singh, Superintending’: 
Engineer of the Delhi Development Au- | 
thority was appointed the sole arbitrator 
in terms of clause 25. The said clause 
also provided for the arbitrator giving a 
reasoned award when the claim in dis- 
pute was for a sum of Rs. 50,000/- or 
above. As such, the arbitrator dealt 
with the fourteen claims of M/s. Al 
Karma and indicated his reasons while 
awarding a sum of Rs. 2,93,906.94. He 
also awarded interest at the rate of 6 
‘per cent per annum from the date of 
the award till payment or decree which 
ever was earlier, 


22. Thereafter. M/s. Al Karam moved 
an application under Sections 14 and .17 
of the Arbitration Act, 1940, to have the 
award made a rule of the court, Accord- 
ingly the award was filed in Court; and 
the Delhi Development “Authority filed _ 
its objections.” They contended, inter 
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alia, that the arbitrator had _miscon- 
ducted himself and the proceedings and 
acted in excess of jurisdiction and com- 
mitted errors apparent on the face of 
the award; also that the award was nat 
a reasoned award and/or that. the rea- 
sons were vague, ‘and was in any case 
contrary to clause 12 (v) of the agree 
ment and based on no evidence, The 
objections related to claims Nos. 1 (C, 
1 (a), 5, 6, 10, i 

11 (d) and 14. The award with respect 
to other claims was‘ not challenged. 

23. The learned single Judge on the 
agreement of parties modified the award 
with regard to ‘claim No. 1 (c) and 11 (a) 
and these are not the subject matter of 
the appeal, Further claim No, 14 which 
pertained to interest till the date of tke 
decree or payment whichever is earlier 
was not pressed. This was in view of 
the fact that the words “whichever is 


earlier” did not require any interest fta- 


be given after the date of the decree. 

24. With regard to the remaining 
claims 1 (a), 5, 6, 10 and 11 (b), (c), (d) 
the repetitive refrain of Dr. Singhvi, 
Jearned counsel for the appellant was 
that the reasons indicated were no rea- 
sons in law and were based on no ev-- 
dence and were not reasonable. 

25. That it is mandatory for the arb- 


rator to give reasons for the award as. 


the claim in dispute is for more than 
Rs. 50,000/- is not disputed, The faet 
that the arbitrator indicated his reasons 
fs apparent from the . award. As 
such, the main point in issue is the ex- 
tent and scope of examination by tke 
Court of the reasons given by the arb-- 
trator. Is the Court to go into “the res- 
sonableness of the reasons”, combing 
‘through them -and examining them 
meticulously, as counsel for the appe:- 
Iant would like us to do? Or is it to limt 
itself to see whether there is an errct 
of law apparent on the face of the 
award’ and/or misconduct by the arbi- 
trator? 
. 26. Most of the principles pertaininz 
to arbitration are well settled. There 
is a decisive difference between a non- 
speaking and a speaking/reasoned award. 
The former cannot be vitiated on tha 
ground that no reasons are recordeé, 
whereas, in the latter the reasons indi- 
cated can be examined to find out # 
they are contrary to law. (Bungo Steel 
Furniture (Pvt) Ltd. v. Union of Indiz, 
AIR 1967 SC 378 and N. Chellappan % 
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Secy, Kerala State Electricity Board, 


AIR 1975 SC 280). 


27. However, under - Section 30 ofj. 

the Arbitration Act, 1940 an award can 
be set aside only on the grounds con- 
tained therein. These pertain to impro- 
per procurement or invalidity of the 
award and misconduct of the proceedings 
or the arbitrator. The decision of the ar- 
bitrator, who is the chosen Judge of the} - 
parties, is normally final both on facts 
and law and should not be lightly set 
aside, 
_ 28." But an arbitrator is not a conci- 
liator and cannot ignore the law or mis- 
apply it in order to do what he consi- 
ders just and reasonable. He is select- 
ed by the parties to decide their dis- 
putes according to law’and is bound to 
follow and apply it. If he does not, he 
will be set right by the Court provided 
the error appears on the face of the 
award. As such, facts must be based. 
either on evidence or on admission, they 
cannot be found to exist from a mere 
contention by one side especially when 
they are expressly denied by the other. 
(Thawardas Pherumal v. Union of India, 
AIR 1955 SC 468). 


29. Where the arbitrator indicates his 
reasons for coming to a conclusion and 
the award is challenged on the basis of 
its not being supported by evidence, the 
party so doing must in the words . 
of Lord Tomlin, “show that it is patent 


upon the face of the award that there|- - 


was no evidence at all on which the 
arbitrator could have come to his con- 
clusion”. (Nana Kawaku Amah v. 
Nana Sir Ofori Atta, AIR 1933 PC+46. — 


30. However, sufficiency and quality 
of evidence is a matter for the arbi- 
trator. The Court is not permitted to 
reappraise the evidence and sit as a 
Court of appeal over the  arbitrator’s 
award. P. B.~Mukharii, J, (as he then 
was) has expressed this very succinctly 
in Ebrahim Kassam Cochinwalla v. 
Northern Indian Oil Industries Ltd., 


AIR 1951 Cal 230 at p. 232, Para. 8 as 
follows ; 


“In my opinion appraisement of evi- 
dence by the Arbitrator ‘is ordinarily 
never a matter which this Court ques- 
tions and considers, The parties have 
Selected their own forum and the de- 
ciding forum must be conceded’ the 
power of appraisement of evidence. It 
is not a question here in this case of 


-~ fimport and does 


372 Delhi 


any violation of natural principles `. of 
justice in refusing to give a hearing to 
any party or in refusing to have the evi- 
dence of a particular party. The Arbi- 
trator in my opinion is the only Judge 
of the quality or the quantity of evi- 
dence and it will not be for this Court 
to take upon itself the task of being a 
Judge of the evidence before the Arbi- 
trator. It may be possible that on the 
same’ evidence the Court might have 
arrived at a different conclusion than 
the Arbitrator but that: by itself is no 
ground in my view of setting aside an 
award -of an Arbitrator. It is familiar 
Jearning but requires emphasis that by 
Section 1, Evidence Act the Evidence 
Act in its rigour is not intended to apply 
“to proceedings before an Arbitrator.” — 
81, Though the arbitrator is not 
bound by the technical rules of evidence, 
he has a duty to act fairly; and his pro- 
be opposed to natural 
' ljustice or also he misconducts himself. 
|The expression ‘misconduct? is of wide 
not necessarily imply 
turpitude. The expression “in- 
cludes on the one hand that which is 
misconduct by any standard, 
being bribed or corrupted, and on the 
other hand mere ‘technical’ misconduct, 
uch as making a mere mistake as to the 
scope of the authority conferred by the 
agreement of reference”. (Halsbury 4th 
Edition, Volume 2 para 622). 
l 32. Therefore, what emerges, for the 
- purpose of the present case, is that it is 
~ only if the arbitrator’s decision is based 
on’ no evidence and this is patent from 
the award, then it would be an error 
apparent on the face of the award and/ 
or misconduct by him. Therefore, it is 
not for the Court to go into 
the sufficiency or weight of the evidence 
but the existence of it. So, 
it appears to me that 
examine is whether there is any evi- 
dence to support the reasoned counclu- 











. . sions of the arbitrator, 


= 33. with this background, let me see 
the claims and the reasons for the 
-award, one by one. Claim No. i (e) is 


` as follows : , 


“Extra for providing and fixing alum- 
. inium angle fo hide the gap between the 
aluminium window frame and the soffit 
of the beam (Rs, 64,177.42 p).” . 

34. The arbitrators award and rea- 
sons pertaining to this claim are as fol- 
lows ; 


Delhi Development Authority v. M/s. Alkaram 


such a3 


what I have to 


A.L R: 

“Award : 

“The claim is justified to the 
of Rs. 30,033.15p.” 

Reasons : 

“During the discussion it became clear., 
that there were irregular gaps between 
the top of the window frames and 
bottom of the concret beams. In order 
to hide these gaps aluminium angles both 
inside and outside the window frames 


were fixed. As per nomenclature of the 
item >- in the 


extent 


amy 


agreement this ope+ 
ration is not provided for ian 
the execution.. However, payment 


of this gap has been made while taking 
the measurements of the area from 
outer’ to outer of the -frame. Under 
these circumstances the net rate works 
out to be Rs. 9.57p per metre length. - 
The total length of the gaps involved in 
the claim works out to be 3138.26 metres 
and therefore the total value of the 


-claim works out to be Rs. 30,033,15 p. 


35. The contention of learned counsel 
for the appellant with respect te 
this claim is three fold : 

(i) this extra work was not’part of 
the contract and as such could not be the 
subject matter of dispute nor paid for 
under it, (ii) alternatively, this work had 
already been paid for asthe payment was 
made by measurement; . and (iii) the rate of 
Rs, 9.57 per metre was arbitrary. and 
arrived at without any evidence and the 
claim could not be so treated. 


According to him, each of these aspects 
amounted to an error apparent on the © 
face of the award and vitiated it; or at 
least this part of the award if the award 
was severable, i l i 

36. The arbitrator held, as is appa- 
rent from his reasons, that this item of 
filling the gap was not provided for in 
the contract; but became necessary to 
execute due to the irregularity of the 
concrete beams. Measurements had 
been taken of the outer extremities and 
so payment had to be made in the or- 
dinary fashion. But the further ex- 
pense involved in filling up the gap 
between the aluminium window frames 
and the concrete soffits had to be cal- 
culated. The length of the gaps involv- 
ed worked out to 3138.26 metres. It was 


the rate of payment of filling the gaps 


that was worked out at Rs.. 9.57 per 
metre, __ a | 


EA ‘The. dispute mainly pertained to 
the. rate. applicable; . and. this is what 


~ 
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was raised before the learned singe 41. The arbitrator feeling satisfied 
Judge. An analysis of the rate based that the contractor was entitled 


.*on the weight and cost of the aluminium 
angles as also of polishing, anodizirg 
and fixing them was worked out by tke 
- Delh; Development Authority at Rupees 
2.75 per metre (Ex. R8), A similar ana- 
lysis was worked out by M/s, Al Karam 
which indicates the rate at Rs. 20.54 per 
metre (Ex. C.93). The difference was In 
the cost of aluminium, labour, polishing, 
anodizing. sales tax ete. 

38. This work had 
been provided for in the original con- 
tract. It became necessary to execute, 
as is apparent, during the progress of 
the work, As such the delay in execu- 
tion of the work was not  attributab_e 
to M/s. Al Karam. The price of material 
and labour had admittedly been sub- 
stantially increased during this period. 
It would, therefore, appear that Ms. 
Al Karam was entitled to a variation in 
the amount. 

39. In this connection contemporaneous 
correspondence as contained in fixhikit 
C-69 dated 18th February. 1974 is rele- 
vant, It is a letter written by M/s, al 
Karam to the Executive Engineer of the 
Delhi Development Authority. It pertains 
to, inter alia, the work of fixing angles 
on the window frames due to the “win- 
dow soffits being very much out of leval 
and not have been levelled in spite of 
our repeated requests’. It also 
refers to the supply position of 
M/s. Indian Aluminium Co., being ez- 
tremely unsatisfactory and the necessary 
angles having to be made out of alums- 
nium sheets purchased at a very high 
cost from the market which entailed un- 
necessary labour cost, “which was ap- 
proved to avoid delay”, 

40. The arbitrator went into the mal- 
ter in some detail on the 7th _hearirg 
on 3ist August, 1977. He referred <0 
exhibits C17, C42 and R6. These are 
letters dated 23rd July, 1975, 20th Feb- 
ruary, 1975 and 8rd February, 1975 res- 
pectively. The first two are by M/s. Al 
Karam and refer to non-payment cf, 
inter alia, the extra item of work -of pro- 
viding and fixing anodized ‘aluminium 
angles between the soffits and the beams 
at the rate of Rs. 20.45 as agreed to; ard 
the last letter which is written by the 
Executive Engineer to the Chief: Engineer. 
Delhi Development Authority mentions 
that the- contractor is entitled 
to an -extra payment for extra- items. 


admittedly not 


Rs. 
kgs. of aluminium sections “(INDAL Sec- 


to extra payment, worked out the extent 
of the variation at Rs, 9.57 per metre. 


42. There was material before him to 
establish that the price haq risen substan- 
tially. He was justified in not accepting 
the calculations of either party and ar- 
riving at his own figure in accordance 
with the facts ascertained by him.. He 
has not based his. decision only on the 
claim of the contractor, as contended by 
learned counsel for the appellant, 


43. In these circumstances I feel that 
the arbitrator was well within his juris- 
diction to come to this conclusion. The 
question whether I would have come to 
the same conclusion or arrived at the 
same figures is not material, Once there 
is evidence, there is no apparent error 
and/or misconduct. I cannot go into 
the sufficiency of the evidence; nor is it 
necessary for the arbitrator to set out 
the actual calculation figures as worked 
out by him; his reasons, as mentioned, 
are adequate and clear; it is not essén- 
tial for him to give a detailed reasoned 
decision indicating each minute step of 
his mental meanderings. 


44. Coming next to claim No, 5 I pro- 
pose to set out, first the claim and then 
the award and the reasons of the arbi- 
trator. 

Claim ; 

“Extra cost due to non -vacation of 
first four floors for 

(a) Aluminium mullion 


(b) Idle Labour and establishment 
(Rs. 61,307.28p)”, 
Award : 
‘The claim is justified to the aia of 
Rs. 43,918.12 p”. 
Reasons : 


“During the TERT O both the par- 
ties agreed that there was delay .of about 
3 to 4 months due to non-vacation of 
first four floors for completing the re- - 
maining aluminium work, with the re- 
sult that the claimants had to incur 
extra expenditure om account of pur- 
chase of fresh aluminium materials from 
the market and also due to idle 
labour and . establishment. If there 
would have been no delay in the ex- 
ecution of the work, the cost of the ma~- 
terials purchased would have been 
7842.63p. being the cost of 1095.07 


, - to incu a sum Of Rs. 56,393.68. 


RT 


+ that 
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tions being Nos, 2778, 2779 and 9758). 
Due to sharp increase in the cost of 
aluminium sections the | contractor had 
being 
the cost of 2014.06 Kg of aluminium 
materials. Since all the materials could 
not be used and unused materials could 
only be disposed of in the market as 
scrap materials, the amount thus realis- 
ed works out to be Rs. 6,432.23 being 
` the cost of 918.99 Kgs. of aluminium ma- 
terials, Under these circumstances the 
_ contractor had to incur extra expendi- 
` ture amounting to Rs. 42,138.12p. ` 
' The contractor had also to incur waste- 
ful expenditure om account of idle labour 
ete. The reasonable’ amount of ‘idle 
labour etc., works out to Rs. 1800/-. Thus 
the total value of the claim due to non- 
. yacation of first four floors works out to 
Rs. 43.918,12p.” 
45. The petitioner claimed the extra 
due to the delayed vacation . of 
‘the first four floors. That there was `a 
delay by the Delh; Development Au- 
thority im not making the site availa- 
bie is not in dispute. Clause 2A of the 
notice inviting tenders dafed 15th Sep- 
tember, 1972. which is part of the con- 
tract, provided that the site for the 
work was immediately, available The 
' date of starting the work was 2nd Feb. 
1973. The due date for completion of 
` the contract was Ist October, 1973. But 
- the first four floors were only vacated 
. in August, 1974. As a result the required 
. work ‘could not be carried out at the 
start and the. prices of material and 
labour escalated in the meanwhile. 


46. Dr. L: M. Singhvi’s main conten- 


- tion with regard to this claim was, 
the 
contractor on 29th September, 1977 at 
the 8th hearing, to produce vouchers 
with regard to the enhanced price of 
-the aluminium and as the contractor 
. failed to do so, the arbitrator was not 
entitled ta make an award in his favour 
on this aspect; he went so far as to say 
that im fact this amounted: to a miscon- 


. . duct on the part of the arbitrator. Learn- 


ed counsel relied on certain decisions of 


. this Court and in particular Mehta Teja. 


Sing & Co. v. Union of India, AIR 1977 
Delhi 231 and M/s. Bhai Sardar Singh 
and Sons v. New. Delhi Municipal Com- 
mittee, AIR 1981 Delhi 374- 

4%. The first is a decision by one of us 


(Awadh Behari Rohatgi, J.) wherein the- 


arbitrator’s award was set aside because 


Delhi. Development Authority v. M/s. Alkaram 


arbitrator had directed the - 


A. LR. 


the: arbitrator did not. order pro- 
duction of the technical examiner’s 
report. This was. because it was. 
a vital- document, the basis of the- 
claim .and without it the arbitrator could 
not: have reached a proper decision on 
the respective contentions of the par- 
ties, and in the circumstances of the 
case this had resulted in a miscarriage 
of justice. This case was relied on . in 
M/s. Bhai Sardar Singh & Sons (supra). 


_In the latter case also, relying on the © 


decision of the Supreme Court in K. P. 
Poulose v. State of Kerala, AIR 1975 SC 
1259, wherein it was’ held that it was 
the duty of - the arbitrator 
to get hold of all relevant documents 
for the purpose of a just decision, the 
Court set aside the award; as the arbi- 
trator ‘had admittedly passed the award 
without perusing: the contract/agree- 
ment which was the material document 
and thus committed judicial misconduct. 
I have no quarrel with these decisions 
and propositions of law. But what is a 
material or vital document has to be 
seen in the facts and circumstances of 
of each case. 


48. The contemporaneous correspon- 
dence chronologically collected clearly 
confirms that’ the .Delhi` Development 
Authority did not make these first four 
floors available till August, 1974, though 
the work was to be started on 2nd 
February. 1973 ‘and completed on ist 
October, 1973. In fact this aspect of the 
matter is admitted. Exhibits C77, (C73, 
C69 are letters dated 19th September, 
1973, 14th December, 1973, 18th Febru- 
ary, 1974, respectively by the contractor 
M/s. Al Karam repeatedly requesting for 
vacation of the site. Exhibit C68 dated 
25th March, 1974 is a reply by the Ex- 
ecutive Engineer, Delhi Development 
Authority indicating that the premises 
will be available for work. on 15th 
April, 1974. 


49. The next letter 
1974. Exhibit C66, by M/s. Aj Karam 
to the Executive Engineer is relevant. 
It is clearly indicated therein that des- ` 
pite the fact that 9 months have elapsed 
since the due date of completion of the’ 


dated 17th July, 


‘contract, the first four floors have not 


been made. available. The work 
on the other ` floors had been 
completed much earlier. As such, 


the prevailing market rates of the ma- 
terial required for the aluminium glaz- 


\ 
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ing had increased three to four tim=s 
as compared to the tender price. Heavy 
expenditure on idle establishment ard 
labour had been incurred. Thus, it 
would not be possible to carry out the 
work. The same position. is reiterated 
in a letter dated 25th July, 1974, Ext. 
C64. It is also mentioned therein that 
in these circumstances it would not oe 
possible to carry out the work at tne 
old rates. The Superintending Engineer 
noted this position in his memorandum 
dated 27th July, 1974 Ext. C 101 and 
observed that the firm would -be justified 
in not continuing the work if the flocrs 
were not made available. 

50. On 9th August, 1974, M/s. Al 
Karam again wrote to‘the Executive 
Engineer and informed him that the site 
was not yet available and after setting 
out all its difficulties stated that 
it was unable to provide and fix tne 
aluminium glazing on the first four 
floors at the old rates and requested him 
to close the contract and make firal 
payment within a week. 

51. However, the site was vacated in 
August, 1974 and measurements taken. 
It was only thereafter that an orcer 
could be placed and on 2nd September, 
1974 (Ext, C53), M/s. Al Karam wrote to 
M/s. Indian Aluminium Company re- 


questing immediate delivery of the spe- ` 
- cified aluminium extruded 


sections re- 
quired for the window glazings of these 
first four floors. A cheque of Rupees 
15,000/- was also enclosed as an ad- 
vance payment. The Executive Engineer 
. by his letter dated 5th September, 1¢74 
(Ext. C52) also wrote to M/s. Indian Al- 
uminium Co., indicating the urgency for 
the completion of the job and request- 
ing it be given top priority and Indal 
sections Nos. 2778, 2779, 9758 be supplied. 
However, on 6th September, 1974 (Ext. 
C51) M/s. Indian Aluminium . Co. made 
it quite clear that it would not be poes- 
sible to even start executing the orčer 
before the first quarter of 1975, The 
Chief Engineer then made a request to 


M/s. Indian Aluminium Co. on th 
September, 1974 (Ext. C50) to comply 


with the order, but without success, As 
a result M/s. Al Karam had to purchase 
the material from the market and com- 
pleted the work by 30th November. 
1974, as requested by. the Delhi Devre- 
lopment Authority; - 

52. That the rate had gone up during 
this period is apparent, On 17th July 1974, 


Delhi Development Authority y. M/s. Alkaram 
_{Ext. C-56) it had been clearly indicated 


_admission by 
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that the market rate had risen to three 
tọ four times, from the fimes prevailing 
when the work had been tendered for. 
On 18th November, 1974, there is a clear 
the Superintending En- 
gineer to the Chief Engineer (Ext; C-95) 
that the rate of aluminium has almost 
doubled and that the quantity required 
is. almost 1.7 times per sq. metre. 
Based. on the note of. V, Ramakumar, 
Executive Engineer, CD-IIT (Ext. R-13) 
and its enclosures on the above subject, 
he observed that “the quoted rate could 
have been as much as 4 times”. He also 
notes that the cost of glazing, as per the 
proposals of HHF, were at least Rupees 
1 lakh more than that of M/s. Al Karam. 
Though the note of V. Ramakumar 
(Ext, R-13) is a comparative study of the 
rates of the work done on a restaurant 
floor and a typical floor and does not 
pertain directly to this work, yet what 
is relevant is the material cost and. la- 
bour escalation involved, The cost of 
extruded aluminium is indicated there- 
in at Rs, 20.50 per kg. as compared .to 
Rs. 7.80 earlier, as per enquiries from 
Hindustan Aluminium Corporation] _ 
Indian Aluminium Co. Lid. The cost of. 
fabrication and anodizing is Rupees 80/- 
as compared to Rs. 60/ and the cost of 
glass at Rs. 105/- per sq, metre as 
compared to Rs. 52/- per sq. metre, The 
increase in the cost of per 'sq. metre is 
based on four factors: (1) increase in 
the quantity of aluminium required per 
sq. metre of ‘glazing, (2) increase in the 
cost of aluminium 
crease in the cost of glass, and (4) im- 
crease in the cost of labour ete. It is 
worked out at Rs. 510/- per sq. metré 
as opposed to Rs. 198/- per sq. metre 


earlier, 
53. Ext. C-96 indicates that. the Indian 
Aluminium Co. Ltd.’s rate on "Tth 


August, 1974, was Rs, 14,758/ per tonne 
ex, Dethi godown including excise duty 
but exclusive of sales tax. Ext. C98 


indicates the [Indian Aluminium Co. 
Ltd’s price on 17th October. 1973, for 
Ss. 2778 and 2779,- weight 1.648 and 


0.988 respectively. This was Rs. 6.71 and 
Rs. 6.77 respectively per kg. ex. Dethi 
godown subject to other taxes. The in- 
voice dated 8th August, 1974 (Ext, C-99) 
of M/s. Indian Aluminium Co. Ltd., in- 


. dicates the price of section No. 3212 at 


Rs. 11,21. The price of this material ear- 
lier on 25th July, 73. was Rs. 6.95. The 


extrusion, (3) in-. . 


% 
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price was ex Delhi. godown 
price and auxillary duty at 10 per cent 
ad valorem were to be charged extra. 


54, All this material is clearly indi- 
_eative of the steep rise in the price of 
aluminium and labour. Further, though 
the claim had been made on the basis 
of the aluminium being Rs. 28/- per kg., 
the arbitrator awarded a sum which 
would indicate a rate of about 2/3rd of 
the rate as the claim was for Rupees 


61,307.28 and the award was for Rupees 


43,918.12. 

. 55. On the 8th hearing of the case on 
-27th September, 1977 this claim fe 
fully discussed. It is true that M/s. Al 
Karam were asked to produce the vou- 
-chers or photostat copies indicating the 
rate at Rs. 28/- per kg. of aluminium. 
‘This was admittedly not produced. It 
would have been proper for the contrac- 
tor to have produced the vouchers or 
photostat copies as directed. But can 
the non-production of such vouchers/ 
photostat nullify all the other material 
and admissions on record? I think not. 
It is quite clear that the purchase had 
been made from the market as M/s. 
Indian Aluminium Co. Ltd. could not 
supply the goods and the price increases 
was almost fourfold since tendering. As 
above indicated there was ample mate- 
rial for the arbitrator to 
conclusion about the price rise and idle 
labour, and in the circumstances he can- 
not be said to have misconducted him- 
self. , ; 
56. Dr. Singhvi’s further submission 
with regard to this claim was that the 
arbitrator has committed an error 
apparent on the face of the award 
because he ignored clause 10C of the 
contract while granting the increase in 
price of the material. 


57. It would appear that clause 10C 
is not applicable in such a case and we 
are reinforced in our view by the deci- 
- sion of this Court in M/s. Metro Electric 
‘Co. v. Delhj Development Authority, 
AIR 1980 Delhi ~ 266. The identical 
clause was under consideration and the 
facts were similar. This Court held 
that, “Clause 10C presumes that the 
contract is completed during ‘the agreed 
period of the contract and is applicable 


only during the progress of the work’ 


within that period’. In the present 
case it is not in dispute that it was not 


-r 


w 
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though . 
central excise duty at 30 per cent basic . 


‘claims, the award and the 


come to the. 


. glass, 
reasonable . rate works out to Rs. 


A.R.. 


the contractor who asked for an exten- 
sion of time but the Delhi Development -: 
Authority which did not make the site - 
available for execution of the work, 
during the period of the contract. So 
they must be responsible for the delay 
which occurred and the resultant expen- 
diture/damages, 


58. I come-next to claims 6. 10 and 


11 (b), (c) and (d) which pertain to the 


7th, 13th. 20th floors and the ground 
floor of the multistoreyed building. The 
reasons for 
the award are as follows: 

“Claims Nos. § & 10: 

“Short payment for. providing and 
fixing partly openable and partly fixed. 
aluminium glazing on the 7th, 13th and 
20th floors (Rs. 2,41,589.05).” 

Award: 


“The claim is justified to the extenf 
of Rs. 1,23,166.55p”. 
Reasons : 


During the proceedings both the par- 
ties agreed that the contractor was re- 
quired to execute the work. of providing 
and fixing partly openable and partly 
fixed aluminium glazing on 7th, 13th 
and 20th floors as an extra item payable 
under clause 12 of the agreement, In 
first instance the. contractor quoted a 
rate of Rs, 480/- per sqm. for the work 
which was later on revised to Rs. 510/- 
per sqm. The contractor has been 
insisting upon. the Department for com- 
municating the rate payable to him. 
Later on the Department communicated 
the approval on 25th February, 1975 - 
for carrying out the work @ Rs. .510/- 


per sqm. which was demanded by the 
contractor after revising 


the rate from | 
Rs, 480/~ to Rs. 510/- per sqm. In the 
meantime the contractor was unable to 
execute the work at the rate of Rs. 510/- 


due to “increase in cost of materials and 


labour etc. However, the contractor 
executed the work under protest as he 
was demanding a rate of Rs, 1000/- per 
sqm. The Deptt. while justifying the 
rate of Rs. 510/- adopted the cost-of alu- 
minium sections varying from -Rs. 20/- 
per Kg. to Rs. 26/- per Kg. whereas the 
cost of aluminium Sections prevailing in 
the market was available at the rate of 
Rs, 33/- per Kg, Taking into’ account 
the increase in the cost of aluminium, 
labour and other factors the 
, 150/- 
Dér sqm, 
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The contractor has also been protest- 
~ ing against the wrong mode of measure- 
ments forthe work. As per terms of tne 
contract the mode of measurements as 


recorded by the department is found to 
be in order, 
While making the payment, the con- 


tractor has been paid Rs. 503/- per sqm. 

“Under these circumstances the extra 
rate payable works out to Rs. 247/- per 
sqm. Since the area involved is 498.55 
sams, and therefore the claim of tie 
contractor works out to Rs, 1,23,166.55p. ” 
Claim No. 11 (b): 

“Providing & fixing anodized alumi- 
nium glazed doors on the ground floor, . 
(Rs, 7,958.73p).” 

Award: 

"The claim is justified to the extent 
of Rs. 4,485/-.” 

Reasons: 

“From the- last running bill it is seen 
that Department. has made a part pay- 
ment of Rs, 460/- per sqm, Considering 
the market rate of aluminium at Rs. 33/- 
per Kg., the justified rate works out to 
Rs. 835/- per sqm. The area involved is 
11.96 sqm. and. therefore the. total value 
of the claim works out to Rs. 4,485/-”, 
Claim No. 11 (o): 

“Providing and fixing aluminium 
glazed doors on the 7th, 13th and 2Cth 
floors, (Rs, 16,023.93).” 

Award. 

“The claim is justified to the extent 
of Rs. 11,154.78P.” 
Reasons : 

“From the last running bill it is seén 
that the Department had made a part 
payment @. Rs. 457/- per sqm. against 
the quoted rate of the contractor of 
Rs. 1010/- per sqm. The reasonable rate 
under clause 12 of the agreement works 
out to Rs. 845/- per sqm, The area 
involved is 29.51 sqms, and therefore the 
total value of the claim works out to 
Rs, 11,154.78P.” 

Claim No. 11 (d): 

“Providing and fixing aluminium slid- 
ing windows on the mezzanine floor, 
(Rs. 2,294. 40P).’ oa 
Award: 

“The claim’ is justified to the extent 
of Rs. 1,996. g0P.” ` 
Reasons: 

“From the last running’ bill it is seen 
that the department has: made part pay- 
ment @: Rs. 473/- per sqm. whereas the 
reasonable ratée tinder clause 12° of the 
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agreement works out to Rs. 857/- per 


sqm. Since the area involved is 5.2 sq. 


mts. and therefore -the value of the 
claim works out to Rs. 1,996.80P.” 
_ 59, These are claims for providing - 
and fixing aluminium glazing and alu- 
minium glazed doors on the 7th, 13th 
and 20th floors; as also providing and 
fixing aluminium sliding doors/win- 
dows on the ground/mezzanine floor. It 
was agreed, as it appears, before the 
arbitrator by the parties that the ‘ itenis 
of work under these claims were payable 
under clause 12 (v) of the agreement. 
60. In terms of this clause as addi- 
tional work was required to be done by 
the contractor he had to submit an 
analysis of the rate which he intended 
to charge for such work based on the 
prevailing market rates, The Engineer- 
in-charge could either determine the 
rates and pay the contractor accordingly 
or cancel the order; but the contractor 
was not entitled to suspend the work on 
the plea of non-settlement of rate of the 
items, 


61. Admittedly the work was not - 
cancelled by the Engineer-in-charge, — 
and though the contractor submitted his 
analysis of rate no decision was taken 
With regard to the price for some time; 
nor were the final corrected drawings 
made available by the Delhi Develop- 
ment Authority till 15th February, 1975 
and sample work approved till July, 
1975. 


62. Learned counsel for the appel- 
lant, however, contends that the con- 
tractor M/s. Al Karam could not have 


suspended the work while ‘the price 
was being negotiated as this would be 
a breach of clause 12 (v) and in any 
case it cannot take advantage of the 
delay, and as such the arbitrator had 
no jurisdiction to grant relief. 


63. In this context, it is necessary to 


.@xamine the facts and circumstances of 


the matter, On 7th August, 1974 M/s. 
Al Karam wrote to the Delhi Develop- 
ment Authority (Ext. C61) as desired by 
the Executive Engineer quoting its rates 
for aluminium glazing for the three . 
floors (13th, 17th and 20th). The cost 
was indicated as Rs. 480/- per sq. metre 
as the aluminium was in stock and the 
work could be completed within © three 
months from the date work was ordered 
to be started. The offer was open for 
fifteen days only. On 4th October, 1974 


case further. On 19th October, 
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the Executive Engineer (Ext. C47) repli- 
ed to this letter. stating therein that 
the offer had been considered but 
the drawings had been modified a revis- 
ed offer was required to process 


M/s. Ai Karam replied (Ext. C46) to the 
Executive Engineer and- informed him 


. that as per the modified drawings and 


-the increase of 


- December, 


cost. the price would 
be Rs. 510/- per sq. metre. . The offer 
being’ valid for a month only. On 4th 
(1974 (Ext. C45) M/s.: Al 
Karam ‘reiterated that it would not ac- 


-cept a rate less than Rs. 510/- and re- 


_ quested for a set of drawings so as to 


‘enable it to start the work. On 9th 
` Jan.. 1975 (Ext, C44), not having heard 


‘rebate would be given. - The 
' Engineer failed to accept 


anything from the Delhi' . Development 
Authority, it once again requested for a 
direction to start the work but also 
mentioned that though the rate of alu- 
minium had been recently increased by 


‘the Government, it was willing to do 
metre’ 


the work at Rs. :510/- per sq. 
because of past contracts, However, this 
was a last-offer and open only for seven 
days. It was also clarified that no 
executive 
the offer as 
abovementioned. But on 15th February, 
1975, a month later, he wrote to M/s. 
Al Karam indicating that the rate of 


- Rs. 510/- was acceptable and requesting 


iz copy of an extra 


at 


- it to proceed with the execution of the 


work as per the drawings enclosed: A 
item statement was 


also annexed. 


64. Thereafter on 3rd March, 1975, 
(Ext. C41), M/s. Al Karam wrote to the 
Executive Engineer that the offer had 
lapsed on 16th January 1975; since then 
there had been an increase of. Rupees 


; -2,000/- per tonne in the excise duty of 


‘aluminium ingots and one per 


cent in 
the central sales tax. The excise duty 
on glass furnace oil had: also been in- 
creased, so that the cost of glass had 
fone up. by about 10 per cent. Further, 
the joist, had been dismantled as there 


i had been no reply till i6th January, . 
1975, and fresh ` arrangements 


would 
have to be made for lifting the material 
to the 20th floor. % offered to submit 


a revised question if the authorities so . 


required. - 7 


65. Two months later, on 12th May. 
1975, (Ext. C39), the Executive Engineer 


wrote to the contractor requesting him.to 
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as ' 


the. 
1974 
M/s, 


last item, the cost 


Al Karam informed 
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~ put up a’sample piece at the site before. - 
7 fabrication of the window, and ‘to pro- . 
ceed with production only after obtaining - 


the approval, The sample was to be 
completed by 19th May, 1975. 

66. On 26th May, 1975 (Ext. C38), 
Al Karam wrote that the sample 
of the glazing was put up at site, as a 
matter of goodwill, but that the original 
rate of. Rs, 510/- per sq. metre did not 
include the provision of “Glazing clips, 
neoprene airtight lining including 
weather proofing ‘strips, handles and. 
self-locking - arrangements” which were 
how being required and not indicated 
in the earlier drawings. The supplying 
and fixing of fibre board shutters was 
also not included. Even excluding this 
would be about 
Rs, 1,000/- per sq. metre “at the present 
market rates, which ‘are continually in- 
creasing”. l 

‘67. On 5th June, 1975 and 20th June, 
1975 (Exts. C37 and C35 respectively), 
the Executive Engineer wrote to M/s. Al 
Karam to start work as agreed in the 
meeting as per the sanctioned rate of 
Rs, 510/- and the description as per letter 
of 15th February, 1975. On 28th J une, ~ 
1975, M/s. Al Karam (Ext, C38) re- 
plied to these two letters. It was indi- 
cated therein that in the meeting held 
on 2nd June, 1975, in the Superintending 
Engineer’s Office, the Executive Engineer 
had assured the firm that they would 
be entitled to put up.their claim for 
increase in prices”, As such, the 
work was being carried ‘on at the said 
rate under protest reserving their right 
to claim payment at the market rate. 
i, €e, at Rs. 1,000/- per sq. metre; an 
analysis of which was enclosed. Further, 
the sample -glazing had been put up at 
site on 15th May, 1975 and written ap- 
proval' should be accorded, It was also 
indicated therein that M/s. Indian Alu- 
minium Co. Ltd. was not in a position 
to supply the material urgently and so 
the materials were being. purchased 
from the market because of the urgency; 
certain clarifications ‘were also sought 
regarding details of the work,: `. . 
_68. On 4th July, 1975 (Ext. C31), M/s. 
the Executive En- 
gineer that the work was being continu- 
ed and would be completed within the 
stipulated period but without prejudice 
to their contentions with regard to the 
price. The work was executed in July/ 
August, 1975... However, on 18th July, 
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1975, the Executive Engineer . informed 
M/s. Al Karam (Ext. C18) that nothing 


beyond the sanctioned rate of Rupezs” 


510/- per sq. metre would be payable. 
But, only a day earlier on 17th July, 
1975 (Ext. C21), M/s. Al Karam had once 
again reiterated to the Executive En- 
gineer that they had never agreed to do 
the work for Rs. 510/- and a clear coun- 
ter offer of Rs, 1,000/- had been indi- 
cated. Further, the fact that they had 
been asked to expedite the work on 9th 
July, 1975 indicated that the counter 
offer contained in the letter dated 28ih 
June, 1975, had been accepted. On 18ih 
July, 1975 and 18th August 1975 (Ex-s. 
C20 and C15 respectively); M/s. Al 
Karam replied to the Executive Ea- 
gineer’s letter of 18th July, 1975 and 
categorically contested that they had 
agreed to execute the work at Rs. 510°; 
in fact what transpired at the meeting 
on 2nd June, 1975, in the office of tre 
Superintending Engineer was indicated, 
that is, that there was an assurance that 
the rate of Rs, 1,000/- per sq. metre was 
fully justified. 


69. A note dated 23rd April, 1975 (Ext. 
C97) by the Superintending Engine=r. 
Delhi Development Authority to the 
Chief Engineer is relevant and revealing. 
It contained the following passage:— 

“Contractor has flatly refused to do 
the work exact at Rs, 510/- per sqm. 
net, i, e, without any rebates. Subse- 
quently he had even refused to do the 
work at this rate also when rates of al- 
uminium increased substantially af-er 


1975-76 budget. Thus it will be clear 
that if the rebate is not waived, ccn- 


tractor M/s. Al Karam would not do this 
work and fresh tender will. have to be 
called and the expected rate would be 
in the neighbourhood of Rs. 700/- per 


sqm. It would mean in other words extra 


expenditure of Rs. 1 lac.” 


70. In this connection, Ext. R-12 and | 


Ext, R-15 are pertinent. Ext. R-12 indi- 
cates the price as per M/s. Indian Alu- 
minium Co. Ltd. as on 26th _September 
1975 of aluminium at Rs. 13.62 to Rupees 
14.02, F. O, R. Kalamassery exclusive of 
excise duty, sales tax and other taxes. 
Ext. C-105 is the working out of the 
price on the basis of the indal section 
being Rs. 13:72, at Rs. 28.49 per kg. Afer 
adding excise duty at 40 per 
the basic rate as also sales tax, bank 
charges, insurance charges, cartage frem 
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- eartage 
‘factory, the total works out to Rupees 


‘Similarly with régard .to claim 


cent to. 
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unloading, 
from transportation to the 


the works to Delhi, loading, 


28.49 per kg. Ext. R-15 indicates the 
current price of aluminium as per Indian 
Aluminium Co. Ltd., as on 31st October, 
1975. It varies between 15.45 and 17.49 
per kg. f.0.r Kalamassery; excise 
duty, sales tax and. other taxes to be 
added. . Excise duty is 40 per cent ad 
valorem plus 2,000/- per tonne and 
central sales tax is charged at 4 per 
cent if forms ‘C’ and ‘D’ are provided 
or else at 10 per cent. After making the 
additions for transportation etic. it 
works out to Rs. 33/- per kg, 


71. The entire aspect of these claims 
were dealt with by the arbitrator on the 
9th, 10th and 11th hearing of the case. 
The contractor claimed.a rate of Rupees 
1,000/- per sq. metre with regard to 
claims 6, 10 and 11 (b), The Delhi Deve- 
lopment Authority felt the contractor . 
should be entitled to Rs. 510/- only but 
the arbitrator allowed Rs. 750/- for 
claims 6-and 10 and Rs, 835 for 11 (h). 
11 (c) 
for aluminium glazed doors M/s, Al 
Karam asked for Rs, 1010/- per sqm. ° 
and the arbitrator awarded Rs. 845/- 
per sq. metre.: The rate claimed with re-. 
gard to claim 11 (d) was Rs. 1045/- per 
sq. metre. This pertained to aluminium 
sliding windows on mezzenine floor. The 
arbitrator made the award at the rate 
of Rs. 857/- per sq. metre. Is this arbit- 
rary and /or based on no evidence? I 
hardly think so, The entire correspon- 
dence as above indicated shows that’ the 
matter of rate was fluid. Different ana- 
lysis of price costing were available be- 
fore. the arbitrator. As is apparent from ` 
the facts abovementioned, he had ma- 
terial to enable him to come to a con- ` 
clusion as to what amount he should 
award. 


72. It also appears to me that M/s. Al 


.Karam was not guilty of any breach in 


terms of clause 12 (v) thus ousting the 
jurisdiction of the arbitrator from 
granting it amy relief, as contended by 
counsel for the appellant. The corres- 
pondence which has been set out in 
some detail indicates that it was for the 
first time that the drawings were made 
available for this work in February, 
1975, and the sample was approved only 
sometime. in July, 1975.. The work was 
started and completed thereafter in 
July-August, 1975; the contractor had 


- eliminated and 
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no alternative but to do so. However, 
M/s. Al Karam did threaten to 


‘and joints had been made, polished and 
anodized and holes drilled. This. was on 
17-18th July, ’75, when the work was in 
full.swing. Though, it appears that the 


work was stopped for a very short while, 


’ it was completed within the stipulated 
period. In these circumstances the. con- 
. treator is not taking advantage of any 
delay, nor is he guilty of any breach. 
73. For the reasons outlined above, it 
would appear to me that there is ne 
error apparent on the face of the award 
nor has the arbitrator misconducted 
himself and there was material for him 
to come to his conclusions, In my opi- 
. Mion when an arbitrator gives a reason- 
ed award he is not required to write a 
detailed judgment setting out each 
logical step of his reasoning but it is 
sufficient if he indicates the trend of his 
‘thought process, so that errors can be 
arbitrariness avoided. 
But the Court’s function remains res- 
tricted. It does not permit reviewabi- 
lity of the reason, nor a combing 
. through as an appellate forum would 


- + be advised to do, as this would amount 


“to an ‘impeachment’ of the award which 
is not permissible, the purpose of arbi- 
tration being speed, cheapness and cer- 
tainty a necessary requirement for com- 
mercial conduct of business, However, 
the Court can set aside the award if it 
is apparent therefrom that the reasons 
referred to therein are based on no evi- 
dence and/or on an erroneous proposi- 
tion of law. Neither is true in the present 
case, 

74 JI, therefore, dismiss the appeal 
with costs and confirm the order of the 
learned single Judge. 

: Appeal dismissed. 
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- Lachhman Dass and another. Appel- 


lants v. Suraj Parkash Mahajan, Re- 
spondent,. 

S. A. O. No. 311 of 1979, Dj- 4-2- 
1982.* l i 

(A) Delhi Rent Control Act (59 of 
1958), Section 14 (1), Proviso, Cl. (f) — 
*From order of P. K. Bahri, ‘Rent Con- 


‘trol Tribunal, Delhi, D/- 11-9-1979. 


CZ/EZ/B208/62/MV1 oe See 


Lachhman. Dass v. Suraj Parkash 

- Eviction on ground 
stop ` 
work even after the aluminium sections : 


A'I R. 


that premises are 
unsafe, or unfit for habitation — Nò un- 
dertaking by landlord to deliver back . 
possession — It does not show mala 
fides, 

The refusal to give undertaking by 
the landlord to deliver back possession 
does not show mala fides:as it is no re- 
quirement of law. In fact if the “elec- 
tion” of the tenant to take back posses- 
sion of the premises again after repairs is 
recorded, it is for the Court to fix time 
for the tenant to vacate - the premises 
and for the landlord to complete re- 
pairs and to deliver back possession io 


the tenant. No undertaking is contem- 
plated by law. (Para 34) 
(B) Delhi Rent Control Act (59 of 


1958), Section 14 (1) Proviso, Cl. (f) — 
Eviction under — Roof of premises re- 
quiring reconstruction — Eviction order 
can be passed, 


Order under Section 14 (1) Proviso 
Ci. ( of the Act can be sustained if 
the premises require re-construction or 
repairs which cannot be carried out 
without the premises being- vacated, 
Roof, in any case, has to be relaid 
which cannot be done without the pre- 
mises being vacated. The law is 
clear that eviction can be ordered even 
for re-construction of the roof only. 
Case law discussed, (Para 37) 
. (C) Delhi Rent Control Act (59 of 
1958), Sections 14 (1) Proviso, Cls, (£), 
(e) and (g) and 20 — Bye-laws, Bye-law 
2 (67-A) (b) and (e) — Term. “repairs” 
-— Replacement of three walls — Ht is 
covered by -the bye-laws. 


An analysis of sub-cl. (e) of ere 
2 (67-A) shows (i) that the expression 
“repairs” includes -re-erection to the 
extent of 50 per cent of any. external 
wall abutting on a road or a street and 
(ii) maximum of two internal walls of 
a room being re-erected or making al- 
teration -to a framed building . without 
involving: the removal or re-erection-. of 
more than one-half of the parts in any 
such walls. _ (Paras 44, 45) 

It could not be contended that the 
two portions of external walls must be 
in a straight line, There is thus no merit 
in the submission that. re-construction 
of the ‘three. walls in dispute two 
external walls and one internal .wall do 
not come within the ambit of repairs” 
as contemplated by bye-law.2 (67-A) of 
the Bye-Laws and thus it is. not a case 


~ 


- Municipal Corporation is required 
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of re-construction 
vance permission 


for which any ad- 
or, sanction of she” 
end* 
the case in dispute, therefore, does not 
fall under clause (g) of proviso to sub- 
section (1) of Section 14 read with Sac- 
tion 14 (8) of the Act, -but squarely 
falls within clause (f) of the proviso to 
sub-sec. (1) of S. 14 of the Act. (Para 46) 

(D) Delhi Rent Control. Act (59 of 
1958), Section 14 (1) Proviso, Clause (f) 


— Eviction of tenant — Roof of pre- 
mises requiring repairs — Tenant mak- 
ing some repairs — Subsequent ev2nt 


cannot be taken into consideration, 
When once a cause of action has ac- 
crued to the landlord to get the pre- 
mises evicted on ground that they have 


became unsafe or unfit for human ìa- 
bitation, the subsequent unilateria] act 
of the tenant in making some repzirs 


cannot demolish or take away the cause 
of action such subsequent act cannot be 
taken into consideration. AIR 1976 SC 
49, Foll. Case law discussed. (Para 47) 
In the instant case, the Tribunal was 
right in not taking into consideration 
the subsequent events which took place 
as a result of the unilateral act of the 
tenant and the position has to be seen 
at the time when ejectment application 
was filed and/or cause of action arse 
for passing order for ejectment under 
S. 14 (1) Proviso Cl. (f) of the Act. 
(Para 53) 
Principles as regards taking into con- 
sideration subsequent events indicatec. 
(Para 51) 


(E) Delhi Rent Control Act (59 of 
1958), Sections 14 (1) Proviso, Cl. (£) 
and 20 — Eviction of tenant on grownd 
that premises were required for re- 
pairs — Court granting two months’ 
time — Appeal filed by tenant, before 
expiry of 2 months and order of eric- 
tion stayed — Time.can be. granted to 
tenant for vacation of premises after 
appeal is dismissed. 1976 Ren CJ 678, 
(Madh. Pra.), Dissented, 


The provisions of Section 14 (1) ($) 
and Section 20 of the Act, on the one 


hand, confer a right on the landlord to | 


obtain ‘possession’ of the premises for a 
particular purpose and, on the other, 
confer a very valuable- right on the 
tenant and casts a duty on the Court to 
record the fact of election of the tenant. 
if he so desires, Once election of the 
tenant is: recorded, there: is- a- duty -òf 


‘Lachhman ‘Dass V. 
‘the Court thereafter to fix 


extent of time granted by the 
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time-table 
for the tenant to deliver possession to 
enable the landlord to commence re- 
pairs. The order which is passed under 
Section 20 (1) is in two parts. Record- 
ing “election” of the tenant to be plac- 
ed in occupation of the premises from 
which he is to be evicted, is one part of 
the order, This election has to be made 
by the tenant either when the Court of 
first instance passes order of eviction. 
or when the Court of appeal for the 
first time, passes such an order of evic- 
tion. This right of election has to be 
exercised when the order of eviction is 
passed, it cannot be exercised later on 
unless appeal is filed against refusal to 
give opportunity to the tenant to ex- 
ercise “election”, (Para 62) 

But if the right of election is exercis- 
ed in the Court of first instance from 
which appeal is filed by the tenant 
against the order of eviction, it does not 
mean that by exercising right of ap- — 


Suraj Parkash . 


peal, the “election” which the trial 
Court has recorded, goes. overboard. 
The second part of the order, namely, 


fixing the time-table for the tenant to 
deliver possession to. the landlord to 
enable him to commence. work of “re- 
pairs” and thereafter -to deliver back 
possession to the tenant, is the function 


of the Court. When the tenant files an 


appeal against an ‘order for eviction 
under Cl. (£) or Cl. (g) of the proviso 
to sub-section (1) o? Section 14 of the 
Act, the appeal is directed against ei- 
ther the order for eviction and/or the 
court while 
making- order for eviction. When the 
appeal is against such an order and the 
appellate Court stays eviction of the 
tenant, it does not mean that if the ap- 
peal fails, the appellate Court is power- 
less to further fix time for delivery of 
possession to the landlord, The appel-. 
late Court is vested with all. the powers 
of the trial Court and where the trial 
Court could fix time for delivery of 
possession. the appellate Court can as 
well do the same. (Para 63) 

It is cardinal principle of justice that 
no person can ‘be injured by an act on 
the part of the Court. The order stay- 
ing eviction of the tenant during the 
pendency of the appeal is an act of 
Court, may be on the application of the 
tenant, but # still remains an act of the 
Court. By stay of dispossession, the 
appellant cannot be deprived of being 


t 


. Simply because the appeal 


-Cases 


er’ 
+» 


"ATR 1976 SC 49 
~ -7:1976 Ren CJ 678 : 
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granted time to vacate the premises for 
purposes of Section 20 of.the Act. The 
right of election which has: beer ex- 
ercised already. cannot be defeated 
cannot be 
‘disposed of during the time granted by 
the lower Court for delivery of. posses- 
sion or where eviction is stayed during 
the pendency of the appeal. 1976 Ren 
CJ 678 (Madh Pra), Dissented. (Para 65) 
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Ravinder Sethi, for Appellants; R. S. 


. Narula Sr. Advocate with D. S. Narula, 
for Respondent, ans 
_JUDGMENT:— This is an appeal 


under Section 39 of the Delhi Rent Con- 
(hereinafter 
as “the Act”) filed by the appellants 
against the order of the Rent Control 
Tribunal hereinafter referred to as (The 
Tribunal) passed against the appellants, 


- . under Cl. (f) of the proviso to sub-sec- 


tion (1) of S. 14 of the Act. 
2. The order for eviction was passed 


“bythe Tribunal on 11-9-1979 reversing 


the order of the 6th Addl. Rent Con- 
troller dated 20-5-1977. No ; 
3. The second appeal came up for 


consideration before Kirpal, J., and the 
; | : 


Lachhman Dass v. Suraj Parkash a 
| learned Judge by order dated 20-8-1980, - 


-~ tion have become 


referred to 


‘A. I R. > 


noticed the objection of the appellants 


“that there is no finding recorded by the ’- 


Tribunal “that the premises have be- 
come unsafe and unfit for human habita- 
tion” and called for the report of the 
Tribunal. The operative part of the 
order of Kirpal, J. reads as under: - 
“The Rent Control Tribunal is accor- 
dingly directed. to hear the parties afresh 
on the evidence on record and give a 
finding with regard to one of.the in- 
gredients contained in Section 14 (1) (f), 
namely,, whether the premises in -ques- 
unsafe or unfit for 
human habitation or not. The parties, of 
course, would be at liberty to move any 


g . application before the Tribunal: for ad- 


ducing any further evidence and any 
such application, if moved, will be de- 
cided by the Tribunal in accordance 
with law. The .parties are ‘directed to 
appear: before the Tribunal on 3rd Sep- 
tember,. 1980. The ‘Tribunal shall 
thereupon fix date for the „hearing of- 
the case and would thereupon submit 
a report to this. Court by 28th-Novem- 
ber, 1980. The objections, if any, to the 
report may be filed- by any of the par- 


„ties within two weeks thereafter.” 


A } ; 

4. Before the Tribunal, the appellants 
filed.an application for additional evi- 
dence under the provisions of Order 41 
Rule 27 C. P, C. and the Tribunal by 
order dated. -20-10-1980 dismissed the 
application of the appellants for addi- 
tional evidence, The Tribunal, then, by 
order dated 28-11-1980 submitted a re- 
port to this Court giving a finding, after 


‘re-examining the entire material on 
record, that the premises in question 
“has become unsafe . and unfit 


for human habitation” though it is. not 
necessary that it must be in immediate 
danger of collapse. The Tribunal] also 
gave a finding that “the act of the- 
tenant by setting up of another ceiling 
(meaning under the old roof) does not 
lead one to conclude that it is nog in ` 
unsafe and unfit condition because ‘he 
has to see the position of the shop and 
the cause of action when petition was 
filed. The subsequent events by virtue 
of which events roof had caved in cor- 
roborates that fact”. 


5. Before the Tribunal, in relation 
to claim for eviction on the ground con- 
tained in Cl. (f) of the proviso to sub- 
section (1) of Section 14 of the Act, the 


=~ 
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landlord, Suraj Parkash, was the’ appel- -< 


~ lant. 

6. The circumstances 
given rise to this second appeal, in rela- 
tion to the ground on which order of 
eviction has been based, namely, Cl. ($) 
of the proviso to sub-section (1) of Sec- 
tion 14 of the Act, may now be’ brie=ly 
noticed : 

In the petition for eviction, the 
pellants, namely, Lachhman Dass 
described as a tenant and Joginder 
Nath was described as unauthorised 
sub-tenant. However, in relation to 
the relevant ground for eviction, it was 
inter alia alleged that “the premises in 
dispute being cracked and damaged in 
roof, was due to mis-user, are bona 
fide required for extensive repairs, re- 
placement of walls (three walls), roof 
and flooring .etc. The premises are 
dangerous to life, unsafe, un-inhabitadle 
and therefore untenantable. The re- 
quisite repairs cannot be carried out un- 
less the respondent vacates the pre- 
mises. (For further grounds see 
nexure).” 


7-8 Further details were given in 
annexure to the petition wherein 
damage was estimated to be Rs. 10,009/-. 
It was also pleaded therein that “the 
proposed reconstruction is permitted by 
bye-laws of the Municipal Corporation 
of Delhi without any formal sanction 
from it as it is covered by the phrase 
“repairs” for the purposes of Delhi 
Municipal Corporation Act”. 

9. In the said annexure, the prem‘ses 
were described as “old anachroniam 2x- 
isting in the buliding of the petitioner 
landlord which stands reconstructed.” 

10, Admittedly the remaining bwld- 
ing of the landlord has already been re- 
constructed and only the-.shop in qtes- 
tion remains to be “repaired” out of the 
original structure. 


11. The appellants, in their- written 


Ep- 


the 


statement, submitted that similar ground - 


of eviction was taken by the landlord 
earlier but was waived and given up in 
the compromise dated 7-1-1960. It was 


contended that the landlord. has never. 


carried out any repairs in the premzses 
since 1956 and he had increased the rent. 
It was pleaded that Lachhman Dass 
had to carry out repairs at a huge cost 
because repairs -were absolutely essen- 
tial in order to keep the PERS in tenan- 
table position, 
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12. The tenant also alleged that the 
landlord, while. constructing part of his 
’ adjoining house, placed the entire 
‘malba’ on the roof of the shop in ques- 
tion and “refused to remove the same © 
in spite of repeated requests as accumu- 
lation of dirt was likely to cause 
damage to the roof’. It was also alleg- 
ed that the landlord had removed the 
rain-water-pipe from which water 
from the roof used to fall down. It was 
further alleged that repairs to the shop 
ean very well be carried out without 
the tenants’ vacating the same. Accord- 
ing to the tenant, the premises were 
quite fit for human habitation. 


13. The landlord filed a replication 
and denied that he had not carried out 
any repairs since 1956. According to 
him, the premises were renovated in the 
year 1959-60 and repaired subsequently. 
It was alsa pleaded that the landlord is 
using the terrace of the.shop in question 


- for residential purposes and storing his 


sundry goods thereon. The landlord has. 


been keeping his remnant building mate- G 


rial and construction implements over 
the said roof since he purchased this 
property. It was further pleaded by the 
landlord that the property had been 
repaired from time to time and no radi- 
cal alteration was raquired. It was re- 
asserted that the property has now to be 
vacated for re-construction and re-build- 
ing. i 
14. The learned Addi. Rent Control- 
ler, by order dated 20-5-1977, did not 
rely upon the evidence of the landlord. 
He placed reliance on the statement of 
the Assistant Engineer, Shri R. C. Meh- 
rotra, of the Municipal: Corporation who 
was produced as a witness by the tenant. 
The learned Addi. Rent Controller held 
that the property in dispute is not in a 
dangerous condition and does Not re- 
quire re-construction. . 


15. Aggrieved by the order of the | 
learned Addl. Rent Controller, the land- 
lord filed an appeal, which was disposed 
of by Shri P. K. Bahri, the Tribunal. 
The findings of the Addl. Rent Control- 
ler were set aside by Shri Bahri and he 
passed an order of eviction under the 
aforesaid clause and did not place reli- 
ance on the statement of the Assistant 
Engineer of the Municipal Corporation 
of Delhi. Rather, ke accepted the evi- 
dence of the landiord’s architect, 
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16. The tenant exercised option of 
. re-entry and on those terms, the order 
was passed by Shri P. K. Bahri, 
_ Wi. Against the order of Shri P. K. 
Bahri, the appellant-tenants filed the 
present second appeal and, as -stated 
earlier, Kirpal, J, called for a remand 
report, l 


18. Against the order of Shri P. K. 
Bahri, dated 11-9-1979 and the remand 
. report dated 28-11-1980 and the order of 
the Tribunal dated 29-ł0-1980 dismiss- 
ing the application of the appellants 
under Order 41 R. 27 Civil P. C. for 
additional evidence, Mr. Ravinder Sethi, 
learned counsel for the appellants, - for- 
mulated his submissions as under: 


1) that Shri P. K. Bahri, the Rent 
Control Tribunal, has not given any 
finding that the requirement of the land- 
lord is bona fide for purposes of carry- 
- ng out repairs; 

- 2) that the allegations of mala fide 
against the landlord, of his having 
- caused damage to the roof intentionally, 
were made in the written-statement and 
= the- tenant had deposed about it before 

the learned Addl. Rent Controller on 
oath but these questions have not been 
decided by the Tribunal and thus order 
‘on the ground in question is vitiated; 

3) that it is not a case for “repairs” 
within the meaning of bye-law 2 (67-A) 
of the Delhi Municipal Corporation 
(Buildings) Bye-Laws, 1959, and that the 
“repairs” amount to re-construction and 
since permission for re-construction has 
not been admittedly taken so far it was 
really a case under clause (g) of the 
proviso to sub-sec. (1) of S. 14 read with 
S., 14 (8) of the Act and, therefore, eject- 
ment application on the aforesaid ground 
was liable to be dismissed: . 

4) that the position of the premises 
at the time of passing of order for eject- 
ment has to be seen. The appeal being 
continuation of ejectment proceedings, 
subsequent developments, have to be 
taken into account, and the position at 
_the time when ejectment application was 
filed and/or cause of action arose has 


= not to be looked into for passing an 


order for ejéctment under Cl. (f) of the 


proviso to sub-sec. (1) of S. 14 of the 
5) that the Tribunal -‘of Shr; V. S. 


Aggarwal-while making remand report 


. ærred in law in not allowing additional 


evidence and in not considering subse- 
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. quent events Le, construction of a. false 


ceiling below the original roof and the 
Tribunal of Shri 
wrong. when he assumed that he was 
not concerned with the position on a 
date other than the date of application 
for ‘ejectment; 

6) that the order of the Tribunal 
dated 19-7-1979 did not amount to allow- 
ing additional evidence; 

7) and that the order of the Tribunal 
is vitiated as it was arrived at without 
considering the material evidence. 

19. So far as the first submission is 
concerned, it is only to be stated to be 
rejected as there is a clear finding of 
the Tribunal that’ the requirement of 
the landlord for ‘carrying out repairs 
was bona fide, l 

20. Shri Bahri dealt with the afore- 
said ground for eviction in paras 32 to 
35 of his judgment. The Tribunal 
noticed that even in the written-state- 
ment the tenants failed to controvert 
the averments of the landlord -to the 
effect that the walls are cracked and the 
roof is damaged. The Tribunal also 
noticed that the evidence of the land- 
lord is that the premises are lying in a 
dilapidated condition and ara un-inha~ 
bitable without repairs being carried 
out, It also noticed that the landlord 
wants to replace the roof and also re- 
construct the walls, 

21. The Tribunal then noticed that 
had 
placed reliance on the testimony of 
R. W. 15, an official of the Municipal 
Corporation of Delhi, who had deposed 
that the shop in question is lying in good 
condition but the witness also admitted 
that there were patches of new plaster 
on the' walls and that he had not gone 
to the roof of the shop at all. The Tri- 
bunal of Mr, Bahri .concluded that no 
decision could have been based on the 


testimony of -this particular witness 
regarding the actual . condition . of the 
shop. , 

22. Thereafter, Shri Bahri noticed 
that during the pendency of appeal 


before him, he had appointed a Local 
Commissioner on the request of the 
landlord to visit the. shop and‘ report. It 
was reported by the Local Commissioner 
that a large portion of the roof: of. the 
Shop has caved in. The Tribunal also 


noticed that this was even admitted by, -` 


the tenant although the tenant had in a 
portion of the shop placed another roof 


Aggarwal was thus © 
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2 ft. below the previous roof. 
i circumstances that the 
observed that: 

-“Now admittedly there is a portion 
of the old roof which is at a higher level 
and which is not in a sound condition. 
The testimony of R. W. 15 has been 
belied by the circumstances which show 
that roof has caved in. It is signif- 
cant to mention that even Joginder Nath 
could not deny in cross-examinatim 
that a false ceiling was put in the shcp 
and it is because of existence of false 
ceiling that the expert examined by the 
tenant could not see the condition of the 
roof. The tenant has given an applica- 
tion that he has carried out reconstru>- 
tion of the part of the roof so it showd 
be held that the premises are not now 


It was io 
Tribunal 


lying in uninhabitable condition so as <0 - 


require the landlord to get the premisas 
repaired after getting the premises vaca- 
ted from the tenant, 
right to construct a 
level as he has done. By making a 
different level of roof the tenant has 
made the terrace which was in posses- 
sion of the landlord as unusable by the 
fandlord”. 

22A. Shri Bahri went 
further : 

“Now if the evidence of the tenant 
has been correct that premises were not 
requiring any substantial repairs tne 
roof of the shop would -not have caved 
in during the pendency of this appeal.” 


23. These findings’ really impliedly 
record the bona fide requirement of tre 
landlord to carry out repairs. 

24. The fact also remains that in the 
remand report, the Tribunal of Shri 
Aggarwal had not taken ‘into account 
the report of the Local Commissioner as 
the same’ was not allegedly properly 
proved, But Mr. Aggarwal noticed the 
affidavit of the appellant dated 8th Aug. 
4979 filed before Shri Bahri wherein it 
-wag pointed out by the appellant him- 
self that the landlord had thrown bricks, 
‘malba’ and old building material which 
weighed 30 maunds 
weight, a part of the roof gave in, From 
these admissions, Mr. Aggarwal also 
found that the. roof of the shop had 
caved in- and part of it gave in. There 
is thus an implied finding by Mr. Aggar- 
wal also about the bona fide require- 
ment of the landlord to carry out repairs 
to the shop. 
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roof ata low=2r 


on to observe 
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Suraj Parkash . Delh: 385 


25. There is thus no merit in the first 
submission. i 

26. Regarding the seconc submission 
as to the mala fides of the landlord, he 
having caused damage to the roof inten- 
tionally, it -is true that in this behalf 
the affidavit dated 8th August, 1979, 
was filed before the Tribunal by the 
tenants to suggest mala fides of the 
landlord, but when the matter was 
being tried by the learned Addl. Rent 
Controller, all that was deposed on be- 
half of the. tenants was that certain 
waste was kept on the roof. The Tri- 
bunal noticed that it is another thing to 
say in appeal that 30 maunds of ‘malba’ 
was mala fide thrown on the roof. Be- 
fore the learned Addl. Rent Controller 
what was deposed was that only ‘koora 
karkat’ had been thrown. Thus though ~ 
the plea was there in the written-state- 
ment on behalf of the tenant in para- 
graph 18 (iii) thereof, which was denied 
in replication. yet there was no evidence 
to that effect before the learned Addl. 
The averment was 
made for the first time in appeal to 
show how the roof had caved in but 
the plea in the trial Court was not sup- 
ported by any evidence other than the 
one noticed by me earlier, There is 
thus no material to give a finding that 
ae application for ejectment was mala 

e, 


27. There is also another way of look- 
ing at it. The landlord had filed an ap- 
plication before the Tribunal under 
Order 26 Rule 9 and Order 39 Rule T 
C. P. C., for local inspection by a Local 
Commissioner as part of the roof had 
fallen down and the tenant was threat- 
ening to remove this evidence by re- 
pairs. This application was filed on 5-5- 
1979. Mr. Surya Kant Singla, Advocate, 
was appointed as Local Commissioner. 
The Local Commissioner inspected the 
premises and filed his report before the 
Tribunal. To this application, the 
fenant filed a reply dated 31-5-1979 and 
also objection to the report of the Local 
Commissioner. On 2-7-1979, the landlord 
filed an application under Order 41 
Rule 27 C, P. C. for leave to produce 
the ‘Local Commissioner as a witness 
and for leave to produce and prove ar- 
chitect’s plan of the whole building and 
to prove two notices. of the Municipal 
Corporation of Delhi which had been 
marked by the learned Addl. Rent Con- 


a 
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troller as 'X’ and ‘Y’. On 10-7-1979, the 
landlord filed an application before the 
Tribunal complaining about the tenant/ 
sub-tenant trying to alter the position 
at the spot., On 16-7-1979 on behalf of 
the tenant, a reply was filed admitting 
that the roof had fallen and claiming 
that they have made another roof 2. ft. 
below in a portion under the fallen roof 
and also admitted that the. remaining 
roof is old roof and had developed cracks 
and water would leak from it, spoiling 
their goods and asking for permission 
to repair the remaining roof. 


28. On 19-7-1979, the Tribunal passed 
the following order: 


‘Present: Counsel for the parties. 


It is agreed that arguments in appeal 
be heard at an early date and parties 
may file affidavits which may be taken 
into consideration on points of additional 
evidence prayed for by the appellants. 
For arguments on appeals on 30-7-79”. 

29: On 27-7-1979, the landlord filed an 
affidavit of himself referring to the 
report of the Local Commissioner dated 
5-5-1979, an affidavit of architect as well 
as an affidavit of the landlord’s son. On 
8-8-1979, the tenant filed his own affi- 
davit as his additional evidence and it is 
in this affidavit (in para 2 thereof) that 
the tenant admitted that part of the 
roof had given in. that the tenant had 
done only “shoring” of the roof and al- 
leging that the water accumulated on 
the roof because of storage of ‘malba’ 
and if the ‘malba’ is removed, leakage 
would stop and also alleging that only 
minor repairs to the roof would be re- 
quired. To this, the landlord filed a 
counter-affidavit on 10-8-1979. On 30-8- 
1979, the tenant filed an application for 
permission to reconstruct the shop him- 
self. On 5-9-1979 the landlord filed a 
reply contesting and objecting to the 
application for doing reconstruction 
himself. No order appears to have been 
passed to this application, presumably as 
it was not pressed and the judgment was 
given by the Tribunal on 11-9-1979, ac- 
cepting the appeal of the landlord for 
ejectment on the aforesaid ground. 


30. A re’sume’ of the aforesaid facts 
thus shows that in fact subsequent 
events during the pendency of the ap- 
peal confirm: the fact that the roof had 
even caved in and in this situation no 
finding could be given that the require- 
ment of the landlord was mala fide. 
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31. Learned counsel for the appellants 
also submitted, arguing further on the 
second submission, that the claim of the 
landlord is not bona fide on the follow- 
ing grounds: 

(1) that the earlier eviction petition 
(Ex. RW 18/1) which was filed on 21-1- 
1959 did not include claim for eject- 
ment on the ground of repairs; _ 

(2) that the previous ejectment ap- 
plication was compromised vide com- 
promise-application dated 7-1-1960; 

(3) that the tenant made an offer be- 
fore the Tribunal that he would re- 
construct the shop at his own cost, ‘but 
the landlord declined this offer, which 
shows his mala fides; 

(4) that the landlord’s refusal to give 
undertaking to court fo deliver back 


‘possession shows his mala fides; 


(5) that no notice was received from 
the Municipal Corporation of Delhi 
under Section 348 of the Municipal Cor- 
poration Act or Section 4 or 7 of the 
Slum Areas (Improvement & Clearance) 
Act, though the claim of the landlord 
was that the premises are in dangerous 
and unsafe condition; 

(6) that the conduct of the landlord 
shows his mala fides inasmuch as he 
filed an application before the Tribunal 
on 10-7-1979 for injuncting the tenant 
and directing him to maintain status 
quo though roof had fallen; and 

(7) that the two plans. Exs. A.W. 3/2 
and A. W. 6/5 are contradictory where- 
as in. the plan Ex. A.W. 3/2 it is the 
Southern and the Western walls which 
are stated to require reconstruction 
while in Ex. A. W. 6/5 it is the central 
wall and walls on the East and West 
which are shown to have cracked’ 
damaged. 


32. It will be noticed that the first 
application was filed on 21-1-1959 and 
was compromised on or about 7-1-1960. 
But the present application for eject- 
ment was filed practically 10 years later 
i. e, on 15-3-1971. Therefore, merely 
because this ground was not taken in 
the earlier eviction petition does not 
show that the present petition is mala 
fide. l : 

33. The offer made before the Tribunal 
by the tenant cannot deprive the land- 
lord of his right to take back possession 
of the premises for the purpose of ef- 
fecting repairs. 

34. Again, refusal to give undertaking 
by the landlord to deliver back posses- 
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sion does not show mala fides as it is no 
requirement of law.. In fact if the -‘elec- 
tion’ of the tenant.-to take back posses- 
sion of the premises again after repairs 
is recorded, it is for the Court to fix 
time for the tenant io vacate the pre- 
mises and for the landlord: to complete 
repairs and to deliver back possession io 
the tenant. No undertaking is contem- 
plated by law. 


35. The circumstances in which notices 
may be issued by the Municipal Corpo- 
ration of Delhi either under the Munici- 
pal Corporation Act or under the Slum 
Areas (Improvement & Clearance) Act 
are totally different. ss 


36. In fact, there is no merit in the 
submission that an adverse inference 
can be raised against the landlord for 
filing an application before the Tribunal 
directing the tenant to maintain status 
quo. The. application was obviously 
filed with the idea that the landlord’s 
right to claim may not be defeated. 


37. No mala fides can, again, be in- 
ferred from the alleged contradiction in 
the plans. The plan Ex. A.W. 6/5 was 
prepared in the year 1971 and the plan 


Ex. A. W. 3/2 was prepared in 1973. 
Order under Section 14 (1) (f) of the 
Act can be sustained” if the premises 


require reconstruction or repairs which 
cannot be carried out without the pre- 
mises being vacated. Roof, in any case 
has to. be relaid which cannot be done 
without the ‘premises being vacated. The 
law is clear that eviction can be ordered 
even for reconstruction of the roof 
only. It is, thereforé, merely of acade- 
mic importance to deal with the fur- 
ther argument of the appellants in con- 
nection with the walls. 

38. In this respect, the decision of 
Rattan Lal v, Sohan Lal, (1979) 1 Ren 
CR 198 (Punj & Har) is an instance 
where premises were declared unsafe 1f 
roof required replacement, Again, the 
case of Mangat Ram v. Prem . Chand, 
(1977) 2 Rent LR 320 (Punj & Har) may 
be referred with advantage as it re- 
Yates to a case of replacement of roof 
and some walls. Dua, J. (as His Lord-’ 
ship then was) in ‘Shakuntla Devi ` V. 
Daulat Ram (1967) 69 Punj LR 251 
observed that merely because there was 
no imminent danger of the roof 


falling would not take the case out of. 


Cl. (Í) -Again,-in Sat Pal v, Charan 
Dass, (1968) 70 Pun LR 459, it was ob- 
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served that safety and fitness does not 
depend on imminent danger being in- 
volved: The- case of Puran Chand v, 
Roshan Lal. 1975 Ren CR-504 (Puni & 
Har), cited by: Mr. Sethi in support of 
his arguments, is distinguishable on facts. 

39. In the case of Puran Chand 
(supra), there was no evidence of any 
dilapidated condition of the premises 
and the only evidence that was borne 
out from the record was of one or two 
cracks in a wall. Besides, it was not 
known how old these cracks were. No 
roof was ‘involved and no expert 6&vi- 
dence had been led, In the present case, 
however,. roof ig very much involved 
and the finding has been recorded after 


Suraj Parkash- 


going through the ‘entire evidence on 
record. G 
. 40. There is thus no merit in the 


second submission of the learned coun- 
sel for the appellants. ` 

4i. Coming to the third submission, 
the repairs which were required to ‘be 
carried out at the premises in dispute 
were pleaded in the ejectment applica- 
tion which I have already noticed, but 
at the cost of repetition, relevant part 
of the” ejectment application may be 
noticed again : 

“Premises in dispute being cracked and 
damaged in roof,’ walls . 


aepaceoenee eb eeennns ë soo 
` 


E sassees esr sere Sse eevee esseaesrennasesaanne 


flare of walls (three walls) ron 

and flooring.” 

‘42. The argument of Mr. Ravinder 
Sethi, learned counsel for the appellants, 
was ‘that replacement of the three walls 
does not fall ‘within the meaning of ex- 
pression “repairs” contained in bye-law 
2 (67-A) of the aforesaid Bye-Laws. 
This bye-law 2 (67-A) and its sub-clauses 
(b) and (e). which are relevant for pur- 
poses of the present case, read as under: ` 

"2.- In these bye-laws, unless the ` -con- 
text EE sa had — 

(67-A) “repairs” mean: and include:— 
fA) a A case E E ea 
{b) oe or renewal of roof. in- 

cluding roof of intermediate floor at the 

same height or by raising the height of 
walls of room provided~ final height is 
not less than that provided under the 

building Bye laws. E 

(c) a easa a a a vee 
(e) making alteration- tova Pundine 

with re-erection to the extent of 50 per 

cent of any external wall abutting on a 

road or a-street and subject .to the ma- 
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ximum of two internal walls of a room 
being re-erected, or making alteration 
to a framed building without involving 
the removal or re-erection of more than 
one-half of the parts in any such walls 
thereof as aforesaid.” 


43. Re-roofing is clearly covered under 
clause (b), The dispute really centres 
round the question whether the thre 
walls in dispute are covered by sub- 
cl. (e) (supra) or not. © 

44. It will be noticed that one of the 
three walls is an internal wall. Half of 
it on the side of the landlord’s remains 
ing building has already been construct- 
ed by the landlord. The other half on 
the side of the premises in dispute. can 
be constructed only after demolishing 
the existing internal. wall adjoining the 
newly built half wall. An analysis of 
sub-clause (e) of bye-law 2 (67-A) of 
the aforesaid Bye-laws shows (i) that 
the expression “repairs” includes re- 
erection to the extent of 50 per cent of 
any external wall abutting on a road or 
a street and (ii) maximum of two inter- 
nal walls of a room being re-erected or 
making alteration to a framed building 
without involving the removal or re- 
erection of more than one-half of the 
parts in any such walls. Thus, there is 
no problem about reconstruction of one 
internal wall since it is, in any case, 
covered, 

45. Regarding re-erection of two eX- 
ternal walis, the bye-law permits re- 
- lerection to the extent of 50 per cent of 
“any external wall abutting on a road 
or a street’. The external walls of the 
premises in dispute are part of the en- 
tire length of the wall of the building 
of which the premises is a part. One 
has to find whether the external walls 
which are sought to be reconstructed 
are more than 50 per cent of the entire 
length of the external walls of the 
building or not. The entire external wall 
of the premises in question is much less 
than 50 per cent of the total length of 
the wall. The eéxpression “external 
walls” itself is defined in bye-law 2 (30) 
i Gi said Bye-laws to mean; 

...an outer wall of a building not be- 
ae a party wall. even though adjoining 
to a wall of another building and- also 
means a wall abutting on an. interior 
open space of any building.” 

46. There is no logic ‘behind the sub- 
mission of ‘the learned counsel for the 
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appellants that the two portions: of ex- 
ternal walls must be in a straight. line. 
The two external walls in question are 
abutting on ‘chowk’ and gully, South- 
ern wall faces ‘chowk’ and Western wall 
faces ‘gully’, They are both external 
walls. There is thus no merit in the 
submission of the- learned counsel for 
the appellants that reconstruction of 
the three walls in dispute—two external 
walls and one internal wall — do not 
come within the ambit of “repairs” as 
contemplated by bye-law 2 (67-A) of 
the aforesaid Bye-laws and thus it is 
not a case of reconstruction for which 
any advance permission or sanction of 
the Municipal Corporation is required 
and the case in dispute, therefore, does 
not fall under clause (g) of proviso to 
sub-section (1) of Section 14 read with 
Section 14 (8) of the Act, but squarely 
falls within clause (f) of the proviso to 
sub-sec, (1) of Section 14 of the Act. 


47. The fourth submission is really 
based on the patch work done by the 
tenant on the walls and constructing a 
false ceiling, 2 ft. below the roof, in a 
portion of the premises. The question 
is:. can the subsequent unilateral act 
of the tenant demolish or take away the 
cause of action which has once accrued 
to the landlord under clause (f)? In 
cases coming under clause (e) to the 
proviso, which relates to the bona fide 
requirement of the landlord of premises 
for his’ own use, it has repeatedly been 
held by this Court as well as by the 
Supreme Court that subsequent events 
can be taken into account, but it will be 
noticed that in those cases, subsequent 
events are the actions of the landlord 
and not of the tenant, namely, whether 
requirement of the landlord continues 
till the final order for ejectment. The 
subsequent events which defeat such a 
right really depend on the action of the 
landlord himself or need of the landlord 
disappearing or his ` finding a suitable 
alternative _ accommodation during the 
pendency of the ejectment petition. In 
those cases, the Courts have taken into 
account the subsequent events or sub- 
sequent developments. 


48. We are. here concerned with a 
case of subsequent unilateral act of the 
tenant. Can that demolish or take away 
the cause of action which has once ac- 
crued to the landlord? This question has 
arisen’ in several cases under the 
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Haryana Urban (Control of Rent and 
Eviction) Act (Act 11 of 1973) where 
similar. provisions like Section 13 (3) (0 
read with Section 13 (6) and also under 
the East Punjab Urban Rent Restriction 
Act, 1949 where also similar provisions 
contained in S. 13 (3) (a) (iii) of the East 
Punjab Act read with Section 13 (4) cf 
the said Punjab Act, came up for cor- 
sideration, 

49. There is a catena of authorities 
under the aforesaid two Acts. Reference 
may be made to a decision of Gupta, J: 
in Tara Chand v. M/s. Jeetu Mal Inder 
Sain : (1980) 2 Rent CR 554 at p. 5&7 
(Punj & Har), Ram Gopal v. Lakhu 
Ram, (1981) 1 Ren CR 211 at p: 212 
(Punj & Har) Dr: Piara Lal Kapur v. 
Smt. Kaushalya . Devi, (1970) *2 
Punj LR 411- at pages 416-417. Jagdish 
Chand v. Mst. Bachni Devi, {1980) 2 
Rent CJ 619 at pages 622-23 (Punj & 
Har), Rakha v.. Shadi Singh, (1981) 1 
Rent LR 138 at pages 140-141 (Punj & 
Har) and Smt, Bhagwanti v. Yashodha 
Devi, (1980) 1 Ren CR 574 (Punj & Har). 

50. In what cases, subsequent events, 
which come into being after the insfi- 
tution of the case, can be taken into az- 
count for affecting substantive right Jf 
a suitor came up for consideration >f 
the Supreme Court in Rameshwar v. 
Jot Ram, AIR 1976 Sc 49. Krishna Iyer, 
J., in paras 8 and 9 of the report o> 
served as under: 

“8. In P, Venkateswarlu v. Motor & 
Genera] Traders, AIR 1975 SC 1409 (1410) 
this Court dealt with the adjectival aczi- 
‘vism relating to post-institution circum- 


stances. Two propositions were lad 
down. Firstly, it was held that ‘it is 
basic to our processual jurisprudence 


that the right to relief must be judg2d 
to exist as on the date a suitor institct- 
es the legal proceeding’. This is an ern- 
phatic statement that the right of a 
party is determined by the facts as 
they exist on the date the action is in- 
instituted. Granting the presence of 
such facts, then he is entitled to its en- 
forcement. Later developments cannot 
defeat his right because, as explained 
earlier, had the Court found his facts to 
be true the day he sued he would have 
got his decree. The Court's procedural 
delays cannot deprive him of legal jrs- 
tice or rights crystallised in the initial 
cause of action. This position ‘finds sup- 
port in Bhajan Lal v. State of Punjeb, 
(1971) 1 SCC 34, ~~ TEE ee 
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“9. The impact of subsequent hap- 
penings may now be. spelt out. First, its 
bearing on the right of action, Second, 
on the nature of the relief and third, on 
its importance to create or destroy sub- 
stantive rights. Where the nature of the 
relief, as originally sought, has become 
obsolete or ‘unserviceable or a new 
form of relief will be more efficacious 
on account of developments subsequent 
to the suit or even during the appel- 
late stage. it is but fair that the relief 
is moulded, varied or reshaped in the 
light of updated facts. Patterson v. 
State of Alabama, (1934) 294 US 600, 607 
illustrates this position. It is important 
that the party claiming the relief or 
change of relief must have the same 
right from which either the first or the 
modified remedy may flow. Subsequent 
events in the course of the case cannot 
be constitutive of. substantive rights en- 
forceable in that very litigation except 
in a narrow category (later spelt out) 
but may influence the equitable juris- 
diction to mould reliefs, Conversely, 
where rights have already vested in a 
party, they cannot be nullified or ne- 
gated by subsequent events save where 
there is a change in the law and it is 
made applicable at any stage. Lachmesh- 
war Prasad v. Keshwar Lal, 1940 FCR 
84: AIR 1941 FC 5 falls in this cate- 
gory. Courts of justice may, when the 
compelling equities of a case oblige 
them, shape reliefs —- cannot deny rights 
—-to make them justly relevant in the 
updated circumstances. Where the re- 
lief is discretionary, Courts may exercise 
this jurisdiction to avoid injustice. Like- 
wise, where the right to the remedy 
depends, under the statute itself, on the 
presence or absence of certain basic 
facts at the time the relief is to be ul- 


timately granted. the Court, even in 


appeal can take note of such superven- 
ing facts with fundamental impact. Ven- 
kateswarlu, AIR 1975 SC 1409, read in 
its statutory setting falls in this cate- 
gory. Where a cause of action is defi- 
cient but..jater events have made up 
deficiency, the Court may, in order to 
avoid multiplicity af litigation, permit 
amendment and continue the proceeding. 
provided no. prejudice is caused to the 


other side. All these are done only in 
exceptional situations and just cannot 
be done if the statute on which the 


legal proceeding: is based, inhibits, by. 
its scheme or otherwise, such change in 
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cause of action or relief. 
concern of the Court is to 
the justice of the legislation, 
vested by virtue of a statute cannot 
be divested by this equitable doctrine 
(See Chokalingam Chetty: 54 Mad LJ 88: 
AIR 1927 PC 252). The law stated in 
Ramji Lal v. State of Punjab ILR (1966) 
2 Punj 125: (AIR 1966 Punj 374 (FB)) 
is sound under : 

“Courts do very often take notice of 
events that happen subsequent to 
filing of suits and at times even those 
that have occurred during the appellate 
stage and permit pleadings to be amend- 
ed for including a prayer for relief on 
the basis of such events but this is or- 
dinarily done to avoid “multiplicity of 
proceedings or when the original relief 
claimed has, by reason of change in the 
circumstances, become inappropriate 
-and not when the plaintiffs suit would 
be wholly displaced by the proposed 
amendment (see Steward v. North Me- 
tropolitan Tramways Company, ( (1885) 
16 QBD 178) and a fresh suit by him 
would be so barred by limitation.” 

One may as well add that while tak- 
ing cautious judicial cognisance of ‘post- 
natal’ events even for the limited and 
exceptional purposes explained earlier, 
no Court will countenance a party al- 
tering, by his own manipulation, a 
change in situation and plead for relief 
on the altered basis.” 

51. An analysis of the ratio of afore- 
said judgement of the Supreme Court, 
as submitted by Mr. R. S Narula, 
learned counsel for the landlord, in 
common parlance may be spelt out as 
under: 

I. (A) The general 
facets viz. ` 

(i) Subsequent events which come into 
being after the institution of the case 
cannot affect the substantive rights of 
the suitor except in the single narrow 
category spelt out in sub-para (B) of 
this paragraph below. 

(ii) Conversely where rights have al- 
ready vested in a litigant, they cannol 
be nullified or negated by subsequent 
events, 

(B) The narrow category referred to 
above containing the single and only 
exception to the above rule :— 

The above rule applies to all cases 
save where there is a change in the law 
and it is made applicable at any stage. 


The primary 
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An illustration of cases falling in this 
category is “Lachmeshwar Prasad’s case 
1940 FCR 84: (AIR 1941 FC 5)”. 


II. In the matter of procedural rights 
(in contradistinction to substantive 
rights) like moulding of relief, subse- 
quent events can be taken into account: 

(A) (i) When compelling equities of a 
case oblige the Court of justice to do so, 
and 


(ii) Where grant of relief is discre- 
tionary, resort can be had to this course 
only in order to avoid injustice to both 
sides, 


(B) Where the right to the remedy 
depends under the Statute itself on the 


presence or absence of certain basie 
facts at the time when the relief is final- 
ly granted. (An illustration of this ca- 
tegory is furnished by the case reported] _ 
in AIR 1975 SC 1409). 


(C) Where the cause of action is de- 
ficient at the time of institution of an 
action but the deficiency is made up by 
later events. The object of having re- 
course to such procedure is to avoid 
multiplicity of proceedings as the re- 
jection of the plaint would only result 
in the exercise of the absolute right of 
the plaintiff to file a second suit on ac- 
count of the deticiency in the cause of 
action having been made up. 


Ill. All the exceptions to the golden 
rules including the solitary one in re- 
spect of substantive rights and the three 
exceptions in the matter of procedure 
are subject to the overriding law, to 
which there is no exception to the ef- 
fect that rights vested by a statute can- 
not be divested by any action of the 
opposite party. l 

52. We are, in this case concerned 
with the substantive rights of suitor 
and the present case falls in category 
I (A) @ and (ii) and is not covered by 
the exception in sub-paragraph (B) of 
proposition JI noticed above. 

53. The Tribunal was right in not 
taking into consideration the subsequent 
events which took place as a result of 
the unilateral act of the tenant and the 
position has to be seen at the time when 
ejectment application was- filed and/or 
cause of action arose for passing order 
for ejectment under Ci, (f) of the pro- 
viso to sub-section (1) of Section 14 of 
the Act and this also is the answer to 
the fifth submission of the learned coun- 
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earlier, 

54. Coming to the sixth submission cf 
learned counsel for the appellants. I 
have already reproduced the order cf 
the Rent Control Tribunal dated 19-7- 
1979, which permitted the landlord (ar- 
pellant before the Tribunal) to lead ad- 
ditional evidence and it was in pursue 
ance of this order of.the Tribunal thé: 
the landlord filed - affidavits of himsel= 
his son and the Architect Baldev Singh. 
In his own affidavit, he referred to the 
report of the Local Commissioner dated 
5-5-1979 and the tenant filed his affide- 
vit dated 8-8-1979 to which the landlord 
filed counter-affidavit dated 10-8-1973. 


There is thus no merit in the submis- 
sion of the learned counsel that the 
order of the Tribunal dated 19-7-1979, 
did not amount to-allowing additional 


evidence. 

55. Coming to the seventh submissicn 
of learned counsel for the appellants, 
I was taken through the entire record 
and statements of various witnesses for 
and against him and I do not consider 
that any material evidence was igno-- 


ed by Mr. Bahri’s Tribunal or. Mr. 
Aggarwal’s Tribunal while submittirg 
remand-report. In any case no such 


material can be said to have been ig- 
nored which may call for interference 
in the second appeal. = 

56. The learned counsel particular-y 
referred to the statement of Shri S. 3. 
Goel (R. W. 16) as having not been con- 
sidered by the Tribunal but the fact 
remains that this statement was consi- 
dered by Mr. Aggarwal in his remand- 
report and he discarded it on good 
grounds, 

C. M. 2046/80. 

57. This miscellaneous application was 
filed by the appellants 
for additional evidence. No orders are 
required on this application in view Jf 
the order of remand passed by Kirpel, 
J., and in fact an application for addi- 
tional evidence was filed by the tenani- 
appellants before the Tribunal after r2- 
mand and was rightly rejected by the 
Tribunal. . l 

58. The question which now remains 
is whether this Court can again specity 
the date on or before which the tenant 
would deliver possession to the lani- 
lord so as to enable the landlord to cori- 
mence the- work of ‘repairs’ as co- 
templated by Section 20 of the Act, 
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sel for the appellants, as noticed by m2 


during appeal 


- that 
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59. Mr. Narula, learned counsel for 
the respondent landlord. submitted that 
Mr. Bahri’s: Tribunal, while accepting 
his appeal on the aforesaid ground, had 
granted two months’ time to the tenant 
for vacating the premises and deliver- 
ing possession thereof to the respon- 
dent-landlord and had also directed the 
landlord then to carry out repairs in ac- 
cordance with law whereafter the tenant 
will be entitled to have back possession 
of the premises, The argument proceed- 
ed further that the tenant, not having 
delivered possession within two months 
as directed by the Tribunal, has lost 
that right and this Court cannot again 
grant time to the tenant. 

60. It will be noticed that this appeal 
was filed by the tenants on`or about 
25th October, 1979 ie. before the expiry 
of two months granted by the Tribunal 
for vacating the premises and deliver- 
ing possession to the landlord and this 
Court, while admitting the appeal on 
7th November, 1979, stayed eviction of 
the appellants till disposal of the appeal. 
Mr, Narula submitted that the tenant 
appellants, in spite of stay granted against 
their eviction by this Court, cannot 
ask for time. For this proposition, Mr. 
Narula relied upon the decision of A.P. 
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Sen, J. (as his Lordship then was) in 
Ghanshyam Hazarimal wv. Nathmal 
Laxminarayan: 1976 Ren CJ 678. His 


Lordship. while dealing with the provi- 
sions of Section 12 (1) (g) and (h) and 
Section 18 (1) of the Madhya Pradesh 
Accommodation Control Act (41 of 1961) 
in the said case, observed: l 

“It is plain from the provisions of 
sub-sections (2) and (3) of Section 18 
that the right of re-entry is given to the 
tenant as .a concession on the fulfilment 
of the conditions precedent, namely, 
that the tenant must deliver prosses- 
sion of the accommodation to the land- 
lord on or before the dates specified in 
the decree. The provision of Section 18 
(3) has to be construed strictly and the 
tenant pleading that privilege, must 
fulfil ig exactly”, . 

GI. It was further held in this case 
the. word “court? appearing in 
Section 18 (1) of Madhya Pradesh Ac- 
commodation Control Act means not only 
the ‘Court’ trying the suit, but also the 
appellate Court, It may well be that 
the Iandlord’s suit may fail in the court 
of the first instance but succeed.in ap- 
peal. The learned Judge in the cited 
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case, in this context, observed that all 
that the section provides is that the 
“Court” while making an order under 
Section 12 (1) (g) and (h) of the said 
Act shall ascertain whether the tenant 


elects to be placed in possession. When 
the suit is decreed by the trial Court, 
“that Court has the duty to ascertain 


the fact and if the tenant so elects, to 
specify a date by which he should deli- 
ver possession. But if the suit is de- 
creed on appeal, the appellate Court has 
to perform that duty. The Act, how- 
ever, nowhere provides that when the 
tenant does not abide by his election 
and - files, instead. an appeal against the 
decree, the appellate Court shall specify 
another date. The tenant has to make 

a choice. If the tenant does not stand 
by his election, he forfeits the right of 
re-entry”. 

62. With all due respect to the learn- 
ed Judge, I have found myself unable to 
agree with this decision. The provisions 
of Section 14 (1) (f) and Section 20 of 
the Act, in the case before me, are in 
pari materia with the provisions of 
Section 12 (1) (g) and (h) and S. 18 (1) 
of the Madhya Pradesh Accommodation 
Control Act. The provisions of Sec- 
tion 14 (1) (f) and Section 20 of the Act, 
on the one hand, confer a right on the 
landlord to obtain possession of the pre- 
mises for a particular purpose and, on 
the other, confer a very valua- 
ble right on the tenant and 
casts a duty on the Court to record the 
fact of election of the tenant, if he so 
desires, Once election of the tenant is 
recorded, there is a duty of the Court 
thereafter to fix time-table for the 
tenant to deliver possession to enable 
the landlord to commence repairs. The 
order which is passed under S. 20 (1) 
is in two parts. Recording -‘election’ of 
the tenant to be placed in occupation of 
the premises from which he is to be 
evicted, is one part of the order. This 
election has to be made by the tenant 
either when the Court of first instance 
passes order of eviction, or--when the 
Court of appeal, for the first time, pas- 
Ses such an order of. eviction. This 
right of election has to be exercised at 
that time. If the right of election is not 
exercised when the order of eviction is 
passed it cannot be exercised later on, 
unless appeal is filed against refusal to 
give opportunity to the tenant to exer- 
cise ‘election’. - 
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. 63. But it the right of election is ex- 
ercised in the Court of first instance 
from which appeal is filed by the tenant 
against the order of eviction, it does 
not mean that by exercising right of 
appeal, the ‘election’ which the trial 
Court has recorded, goes overboard. 
64. The second part of the order, 
namely, fixing the time-table for the 
tenant to deliver possession to the land- 
lord to enable him to 
of ‘repairs’ and thereafter to deliver 
back possession to the tenant, is the 
function of the Court. When the tenant 
files an appeal against an order for 
eviction under Cl. (f) or clause (g) of 
the proviso to sub-section (1) of Sec. 14 


of the Act, the appeal is directed against | 


either the order for eviction and/or the 
extent of time” granted by the Court 
while making order for eviction. When 
the appeal is against such an order and 


the appellate Court stays eviction of the 


tenant, it does not mean that if the 
appeal fails, the appellate Court is 
powerless to further fix time for deli- 
very of possession to the landlord. The 
appellate Court is vested with all the 
powers of the trial Court and where the 
trial court could fix time for delivery of 
possession, the appellate Court can ag 
well do the same. 

65. It is cardinal principle of justice 
that no person can be injured by an act 
on the part of the court. The order 
staying eviction of the tenant during the 
pendency of the appeal is an act of 
Court: may be on the application of the 
fenant, but it still remains an act of the 
Court. By stay of dispossession, the 
appellant cannot be deprived of being 
granted time to vacate the premises for 
purposes of Section 20 of the Act. The 
Tight of election which has been exer- 
cised already, cannot be defeated simply 
because the appeal cannot be . disposed 
of during the time granted by the lower 
Court for delivery of possession or 
where eviction is stayed during the 
pendency of the appeal. 

_ 66. Another important factor is that 
the right of ‘election’. should have been 
exercised before the Court passing order 
of eviction under clause ($ of the pro- 
viso to sub-section (1) of Section 14 of 
the Act, which was done in the present 
case, In fact, if the construction put 
by Sen, J., in the aforesaid case is 
adopted, "it will make oe right of seen 


meaningless, 


commence work — 


` 
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. 67. In. the result, the appeal fails but 
the tenant-appellants are granted three 
months’ time to deliver possession of the 
premises to the landlord. The landlcrd 
shall then commence work of ‘repairs’ 
in accordance with law and after re- 
pairs the tenants shall be entitled to 
take back possession of the premises aS 
per law. 

68. I may also mention that the re- 
spondent-landlord in this appeal a-so 
filed cross-objections against the order 
of the Tribunal, declining to order evic- 
tion of the tenants on two other grour.ds 
which had been taken by the landicrd 
in the ejectment application. 

69. During the hearing of the appeal. 
Mr. R. S. Narula, learned counsel <or 
the landlord, however, submitted that 
in case the appeal of the tenant fails I 
need not decide the cross-objections 
filed by the landlord and in fact no 
arguments were addressed by the learn- 
ed counsel for the landlord on that as- 
pect, 

70. As the appeal has been dismissed 
as above, the cross-objections, in vi2w 
of the submission of the learned counsel 
for the landlord, need not be decided 

71. Parties are left to bear their own 
costs, 

Appeal dismissad, 
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M/s. Inland Commercial (TPT) Servire, 
Delhi and others, Petitioners v. Union of 
India and others, Respondents, 

C. W, No. 13 of 1981, D/- 11-12-1931. 

(A) Post Office Act (6 of 1898), Sec- 
tions 4, 58 (1) (c) — Constitutional yli- 
dity — Restriction on collecting lettərs 
against payment for purpose of sending 
them otherwise than by post — Not vio- 
lative of Article 19 (1) (a) and (g) of 
the Constitution. (Constitution of India, 
Art. 19 (1) (a) and (g).) l 

When Section 4 confers on the Cen- 
tral Government a privilege to collect, 
send, despatch, deliver and thus fuläll 
the task of conveying letters by post, it 
is a right which is conferred by the 
statute on the Central Government. The 
right conferred is : conveying the let- 
ters by post and doing everything inzi- 
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dental thereto. It means to carry on 
commercial activity or trade or business 
or to carry on the occupation of con- 
veying letters, (Paras 19, 20) 

The objection as to -the vires of Sec- 
tions 4 and 58 has to be viewed from 


different angles with regard to the 
agency (which receives letters from 
various persons against payment for 


sending them to the addressees at their 
respective destinations) on the one hand 
and the persons (who send letters 
through such agency) on the other, so 
far as the infringement of Article 19 (1) 
(a) and (g) of the Constitution is con- 
cerned. l : (Para 23) 

With regard to the persons who send 
letters through some agency, Section 4 
is not at all attracted on its own force 
to such persons. In other words, writ- 
ing or sending a letter by itself does not 
impinge upon the privilege of the Gov- 
ernment, as postulated by Section 4. 
Art. 19 (1) (a) would only be. attract- 
ed to the writing and sending of a 
letter, Section 4, on other hand, speaks 
of ‘conveying’ the letter or performing 
service to facilitate such conveying. 
There is no right postulated by Art, 19 
(1) (a) that a letter written by a person 
can be conveyed in any manner that 
the writer likes. So long as some legal 
means of sending the letter is available 
to the writer, as opposed to the mode of 
one’s choice, contention that Art. 19 (1) 
(a) is violated is untenable. There is no 
absolute restriction placed by Secs. 4 
and 58 (1) (c) on writing or sending of 
letters. The writer is provided the faci- 
lity to send letters. (Para 29) 


With regard to the agency which re- 
ceives letters against payment for send- 
ing them to the addressees, Art. 19 (1) 
(a) is not at all attracted. What the 
agency is conveying are letters embody- 
ing speech and expression of others and 
not their own and that too as a com- 
mercial venture, The freedom of speech 
and expression guaranteed by Article 
19 (1) (a) is an individual freedom. The 
agency cannot. be heard to say that it 
is assisting the writer of the letter to 
exercise the freedom of speech and ex- 
pression by conveying it otherwise than 
through the post office. The right which 
the agency can claim is the right gua- 
ranteed by Art. 19 (1) (g) ie. to practise 
any profession or to carry on any oc- 
cupation, trade or business. Here the 
restriction placed or the monopoly creat- 
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ed is safeguarded by the provisions of 
Art. 19 (6). Thus, Art, 19 (1) (a) or (g) 
cannot be held to have been impinged, 
‘either in the case of the persons who 
sent letters or the agancy which receives 
letters for sending them to the addres- 
sees. (Para 30) 


The words “otherwise than by post” 
in Section 58 (1) (c) are the key to the 
provision. Inasmuch as the conveying 
by post is the exclusive privilege of the 
Government, anyone who assists in that 
privilege being violated has been made 
to fall within the ambit of the penal 
clause. This is not directly or even in- 
directly an infringement of Art. 19 (1) 
(a) If a person cannot convey, it 
would be meaningless to send or tender 
or deliver to be sent a letter to such a 
. person. Such sending, tendering or 
delivering can only be with the object 
either of violating or to assist or incite 
in violating the law, which is a valid law 
so far as it places a restriction on con- 
veying the letters. Therefore, it cannot 
be said that at least clause (c) of Sec- 
tion 58 (1) has to be struck down, 

(Para 31) 

In regard to what monopoly is claim- 
ed by the Government is the commer- 
cial activity postulated by Art. 19 (1) (g). 
Such monopoly is completely saved 
by Art. 19(6). Section 4 speaks of a com- 
mercial activity. It specifically excludes 
non-commercial conveyance of letters 
from its operation. Commercial activity 
is indulged in by the carrier of the let- 
ter or conveyor of the letter and not 
by the sender of the letter. The sender 
only comes in by way of an abettor 
under Section 58. Therefore, it cannot 
be said that Section 4 would be ultra 
vires Art. 19 (1) (a) de hors Section 58. 
AIR 1974 SC 2061 and AIR 1962 SC 305, 
Rel. on. (Para 32) 


(B) Post Office Act (6 of 1898), Sec- 
tions 4, 58 — Constitutional validity — 
Privilege conferred on Government by 
Section 4 restricted only to letters — 
On that ground Sections 4 and 58 are 
not violative of Article 14 of the Con- 
stitution. (Words & Phrases — A letter 
— What is); (Constitution of India, Art. 
14). 

_ The privilege conferred on the Central 
Government by Section 4 is restricted 
only to letters, But on that ground 
Sections 4 and 58 cannot be-said to be 
violative of Art. 14 of the Constitution, 
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It is not left to the Government to say 
wheher a particular object is or is nota 
letter. First of ell, the question would 
only arise about an article being or not 
being a letter if a person is prosecuted 
under Section 58. In that case it is 
the Court which will decide whether the 
article concerned is or is not a letter. 
Secondly, the.term “letter”, though not 
defined by the Act, is not such a vague. 
or indefinite term that at its discretion 
the Government can call any article a 
letter. As commonly understood, a 
letter is a communication by one per- 
son to another sent in writing, print or 
type. The communication may be dis- 
semination of information, thought, ideas 
or advice. It may even be a demand or 
opinion. What ‘s. essential is that the 
communication should be readable and 
thereby intelligitle to and understood 
by the person to whom the communica- 
tion is sent, (Paras 16, 36) 

The object to be achieved by grant of 
the privilege is that every nook and 
corner of India may be connected by 
this means of communication. Restrict- 
ing it to letters is reasonable in a dev- 
eloping State and so has nexus with the 
object to be achieved. The majority of 
the population of this country is only 
concerned with the facility to send let- 


ters. A very small number compara-_ 
tively is concerned with sending other 
articles, (Para 39) 


Looking at the concept of the egali- 
tarian State sougnt to be built in India, 
one may well say that the provision of 
postal service is not only a commercial 
activity but also a welfare activity of 
the State. In that context, it cannot 
be said that restricting the privilege to 
letters makes any unreasonable or ir- 
rational classification. AIR .1966 SC 570, 


Rel. on. (Para 37) 
Cases Referred : Chronological Paras 
AIR 1974 SC 2061 18 
AIR 1973 SC 106 x 26 
AIR 1970 SC 564 26 
AIR 1970 Mys 13 i 20 
AIR 1966 SC 570 , 38 
AIR 1963 Guj 259 : 1963 (2) Cri LJ 502 

27 
AIR 1962 SC 305 24, 32 
AIR 1961 SC 1602 37 
AIR 1958 SC 538 35, 37 
AIR 1954 SC 224. 35 
AIR 1954 SC 424: 1954 Cri LJ 1036 35 
AIR 1952 SC 75 35 
AIR 1950 SC 124: 51 Cri LJ 1514 25 


1982 


P.P., Rao with I. C. Kumar and R; Ven- 
kataram, for Petitioners; .D, P. Wadhwa. 
(for Nos. 1 and 2) and D. S. Narula for 
(Nos. 3 and 4) for Respondents, 


PRAKASH NARAIN, C. J.:— By these 
petitions under Article 226 of the Cen- 
stitution a challenge is made to the 
vires of Sections 4, 6 and 58 of the Post 
Office Act, 1898, hereinafter referred to 
as the Act, and as a consequence therzof 
to declare that certain searches and séiz~ 


ures made were illegal and the respon- . 


dents are liable to return the artides 
seized. A further prayer is made that 
the searches and seizures “being illegal 
and contrary to Section 165 of the Cri- 
minal P. C., the prosecutions launched 
as a result of the said searches and séiz- 
ures be quashed and the articles seized 
` be ordered to be returned to the peti- 
tioners. _ 


2. Section 4 of the Act is claimed to 
be ultra vires Arts, 14 and 19 (i) {a) 
and (g) of the Constitution, S=c- 
tion 58 is challenged as it has to be 
read along with Section 4 of the Act, 
the alleged violation of which resulted 
in searches and seizures and prosecutions. 

3. The facts of the cases are these. 
The Post Master General Delhi Cirele, 
came to know that allegedly M/s. In- 
land Commercial (TPT) Service, here- 
inafter referred to as the firm, was 
running a parallel postal service in 
violation of Section 4 and other- prcvi- 
sions of the Act by receiving and collect- 
ing letters from various parties and in- 
dividuals against payment and despatzh- 
ing the same to the addressees at their 
respective destinations in Bombay, Cal- 
cutta, Madras, Nagpur etc., where postal 
communication exists, Accordingly, 
a report was lodged with the Police by 
the Senior Superintendent of Post CM- 
ce, Delhi Division, Delhi, by commu- 
nication dated November 29. 1978. The 
Police after getting permission from the 
District Magistrate, Delhi, as required 
by Section 155(2) of the Criminal P. C, 
raided the premises of the firm on De- 
cember 12, 1978 and seized: documents 
showing that the firm was actueilly 
running a parallel postal service. After 
completing the investigations the Polce 
authorities launched a. prosecution 
against the firm and the matter is sub 
judice. In October 1, 1980, it . again 
came to light that the said firm was 
still carrying on with its activity of al- 
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legedly running a postal service, At 
about: 4.00 A. M. on Oct. 1, 1980 represen- 
tatives of the firm were seen taking 
about 21 parcels contairing registered 
letters and parcels booked by the tirm 
from its customers in two 3-wheeler 
scooters to Palam Airport for booking 
by air freight. The Polize apprehended 
these people and also seized certain 
articles. Out of the 21  parcels/packets 
seized three packets coniained 273 let- 
ters. which were destined] for various 
stations like Bombay, Celcutta, Gauhati 
and Siliguri. The Police prepared a list 
of these letters and artices. The police 
carried out some investigation and then 


applied to the area Magistrate for mak- 


ing further investigation. Enquiries by 
the postal authorities revealed that the 
firm was running three branches in 
Delhi where registered articles were 
booked for onward transmission at the 
rate of Re, 1/- per article and parcels 
were booked at a fee of Rs, 10/~ per kg. 
Further enquiries revealed that M/s. 
branch of 
the said firm. On the night of October 
31, 1980, the Police conducted raids in 
the several premises of tne firm. As a 
result several articles and registered 
articles were recovered. Inasmuch as 
by reason of one search and seizure 
prosecution is pending end with regard 
to other searches and seizures investi- 
gation is going on, letters and articles 
seized in the raids have been detained. 
The petitioners in Civil Writ No. 90 of 
1981 are customers of the firm and 
claim return of the said letters and 
articles by preferring the aforesaid chal- 


lenge. In other petition the firm as one 
of the petitioners: has raised the same 
pleas. 


4. In Writ Petition No. 13 of 1981 
petitioner No. 1 is the firm, petitioners 
2 to 5 are the partners of the firm and 
petitioners 6 and 7 are said to be the 
customers of the firm. In Writ Petition — 
No, 90 of 1981 the petitioners are cus- 
tomers of the firm which has been made 
respondent No. 5. 

5. By way of return -o the rule nisi 
affidavits have been filed on ‘behalf of 
the Central Government, the postal au- 
thorities,. the Delhi Administration and 


Officer-in-Charge of Crime Branch, 
namely, the Police. . Their stand is 
common. [t is contended that the firm 


was allegedly carrying on a rival postal 
service in violation: of the provisions of 
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the Act. They challenge the correctness 
of the contentions that the provisions 
of the Act are ultra vires any provision 
of the Constitution. It is submitted 
that the petitions have been filed as a 
counter-blast to the prosecution and at 
the instance of the firm. 

6. Before we proceed to examine the 
contentions raised it would be appro- 
priate to read the relevant provisions of 


the Act and the Constitution. S. 4 of 
the Act reads as under :— 
"4. Exclusive privilege of conveying 


letters reserved to the Government;— 

(1) Wherever within India posts or 
postal communications are established 
by the Central Government, the Central 
Government shall have . the exclusive 
privilege of conveying by post, from 
one place to another, all letters except 
in the following cases, and shall also 
have the exclusive privilege of perform~ 
ing all the incidental services of receiv- 
ing, collecting,. sending, despatching and 
delivering all letters, excépt in the fol- 
lowing cases, that is to say :— 

(a). letters sent by a private friend in 
his way, journey or travel, to be deli- 
vered by him to the person to whom 
they are directed, without hire, reward 
or other profit or advantage for receiv- 
ing, carrying or delivering them; 

(b) letters solely concerning the 
affairs of the sender or receiver thereof, 
sent by a messenger on purpose. and 

(c) letters solely concerning goods or 
property, sent either by sea or by land 
to be delivered with the goods or pro- 
perty which the letters concern, without 


hire, reward or other profit or advantage ~ 


for receiving, carrying or delivering 


them : 


. Provided that nothing in this section 
shall authorise any person to make a 
collection of letters excepted as afore- 
said for the purpose of. sending them 
otherwise than by post. 

(2) For the purposes of this section 
and S. 5 the expression “letters” inclu- 
des postcards.” 

7. Section. 6 reads as under ;— 

“6. Exemption from liability for loss, 
misdelivery, delay or damage — The 
Government shall not incur any liability 
or by reason of the-loss, misdelivery or 
delay of, or damage to, any postal 
article in course of transmission by post, 
except in so far as. such liability may in 
express terms: be :undertaken by the 
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Central Government as hereinafter pro- 
vided; and no officer of the Post ‘Office 
shall incur any liability by reason of any 
such loss, misdelivery, delay or damage, 
unless he has caused the same fraudul- 
ently or by his wilful act or default.” 
8. The relevant portion of S. 58 reads 
as under:— 
“58. Penalty for contravention of.S. 4. 
— (1) Whoever— | 


(a) conveys otherwise than by. post, 


'a letter within the exclusive. privilege 


conferred on the Central Government 
by S. 4, or 
(b) performs any service incidental 


to conveying, otherwise than by post, 
any letler within the exclusive privilege 
aforesaid, or . 

(c) sends, or tenders or delivers in 
order to be sent, otherwise than by post, 
a letter within the exclusive privilege 
aforesaid, or 

(d) makes a collection of letters ex- 
cepted from the exclusive privilege 
aforesaid for the purpose of sending 
them otherwise than by post, 
shall be punishable with fine which may 


extend to fifty rupees for every such 
letter: i l 

OR aane a chs Saba ataces a 

9. Article 14 of the Constitution 
lays down:— 

‘14, Equality before law. — The 


State shall not deny to any person 
equality before the law or the equal 
protection of the laws within the terri- 
tory of India,” 


10. The relevant portions of Art, 19 


read as under: 


“19. Protection of certain rights re- 
garding freedom of speech, ete. — (1) 
All citizens shall have the right — 

(a) to freedom of speech and expres- 
sion; 


carry on any occupation, trade or busi- 
ness. l l l 
(2) Nothing in sub-clause (a) of 
clause (1) shall affect the operation of 
any existing law, or prevent the State 
from making any law, in so far as such 
law imposes reasonable restrictions on 
the exercise of the right conferred by 
the said sub-clause in the interests of 
the sovereignty and integrity of | India, 
the security of the State, friendly rela- 
tions with foreign State, public order, 
decency or morality or in relation to 
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contempt of court, - defamation or incife- 
ment to- an offence. 

(3) TONI). iiias. aria iie 

(6) Nothing in sub- ausi @ of the 
said clause shall affect the operation of 
any existing law in so far as it impos3s, 
or prevents the State from making any 
law imposing, in the interests of the 
general public, reasonable  restricticns 
on the exercise of the right conferred sy 
the said sub-clause, and, in particular. 
nothing in the said sub-clause shall 
affect the operation of any existing law 
in so far as it relates to, or prevent the 
State from making any law relating 
to,— 

(i) the professional or technical qua- 
_lifications necessary for practising ‘any 
profession or carrying on any occupa- 
tion, trade or business, or . 

(ii) the carrying on by the State, or 
by a corporation owned or controlled by 
the State, of any trade, business, indus- 
try or service, whether to the exclusion, 
eomplete or partial, of citizens or other- 
wise.” 

li. It is common ground that the act 
came into force prior to the Constitution 
and is an existing law within the mean- 
ing of Art. 13 and Art, 19 (6). 

12. We may also notice some provi- 
sions of the Air Corporations Act, 1955 as 
some argument has been advanced with 
the aid of those provisions. S. 7 (2) (a) 
permits the alr-lines to carry freight as 
a commercial activity. S. 45 speaks of 
the power to make regulations. S, 45 
(2) (g) in terms speaks of power to make 
regulations to carry goods and pass2n- 
gers. In other words the airlines are 
permitted to carry on commercial azti- 
vity of carrying goods as freight, Accor- 
ding to the petitioners letters, packets 
and parcels would be goods which air- 
lines can carry by Way. of commerzial 
activity. — 

13. The word “letter” has not been 
defined in the Act though the term 
“postal article” is defined by S. 2 (3). 
Indeed, on a reading of S. 2 (i it 
becomes apparent that a “letter” (in 
which postcard is included by virtue of 
S. 4 (2) of the Act) is only one of the 
many articles which -are transmissible 
by post, Therefore, in order to uncer- 
stand the scope of: :Ss.' 4, 6 and 58 of the 
Act we must understand first what the 
word “letter” means, Charmbers's Twen- 
tieth Century Dictionary (Revised Edi- 
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tion) gives the meaning of the word 


“letter” as: “a conventional mark pri- 
marily used to express a sound of 
speech: often loosely applied to the 


sound itself: a written or printed messa- 
ge”. (Emphasis supplied) 

14. The Shorter Oxford English Dic- 
tionary gives the meaning of the word 
“letter” as :— 

“Something written. Anything writ- 
ten. an inscription, document, text: a 
missive in writing; an epistle”. 

15. The Post Office Act, 1953 of Eng- 
land defines the word “letter” to include 
a packet but not a parcel or newspaper. 
As would be apparent, it is an artificial 
definition given by the British Parlia- 
ment as neither the dictionary meaning 
nor the meaning of the word “letter”, as 
commonly understood, would include a 
packet. 

16. As commonly understood, in our 
view. a letter is a communication by one 
person to another sent in writing, print 


or type. The communication may be 
dissemination of information, thought, 
ideas .or advice. There can be no ex- 


haustive list of whai one person may 
communicate to another. It may even 
be a demand or opinion. What is essen- 
tial is that the communication should be 
readable and thereby intelligible to and 
understood by the person to whom the 
communication is sent, 


17, We now turn to the provisions of 
the Act. 5. 4 confers a privilege on the 
Central Government of (a) conveying 
of “letters” from one place to another, 
and (b) performing all the incidental 
services for the-purpose of conveying the 
letters, viz., of receiving, collecting, 
sending, despatching and delivering the 
letters. This privilege is, however, not 
available to the Central Government in 
respect of “letters” (i) sent by a private 
friend in his way, journey or travel, to 
be delivered by him to the person to 
whom they are directed, without hire, 
reward or other profit or advantage for 
receiving, carrying or delivering them; 
(ii) solely concerning the affairs of the 
sender or receiver thereof, sent by a 
messenger on purpose. and (iii) solely 
concerning goods or- property, sent either 
by sea or by land to be delivered with 
the goods or property which the letters 
concern, without hire, reward or other 
profit or advantage for receiving, carry- 
ing or delivering them. Two questions 
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arise. First, as to what is the meaning 
of the term “privilege” in this section. 
Secondly, to what. activity the reference 
has been made in S, 4 of the Act. 

18. As to what is the meaning of the 
term “privilege” we may with advan- 
tage refer to the judgment of the 
Supreme Court in Isha Valimohamad v. 
Haji Gulam Mohamad & Haji Dada 
Trust, AIR 1974 SC 2061. The Supreme 
Court was really concerned with a dis- 
pute relating to eviction between a land- 
lord and tenant; the right of the land- 
lord to terminate a tenancy and seek 
eviction despite the provisions of the 
Bombay Rents, Hotel and Lodging House 
Rates (Control) Act, 1947, as applied to 
the Gujarat State, and the Saurashtra 
Rent Control Act, 1951, read with the 
provisions of the Transfer of Property 
Act, 1882. On the court revelling the 
contention that the landlord had a right 
to terminate the tenancy by giving a 
notice on the ground of sub-letting and 
thereby having an accrued right within 
the meaning of S. 51 of the Bombay Act, 
which, it was contended, would survive 
the repeal of the Saurashtra Act, an 
argument was addressed that even if the 
landlord had no accrued right, he, at 
least had a ‘privilege’ as visualised by 
S. 51, proviso (1) (ii) of the Bombay Act. 
In that context Mathew, J. who spoke 
for the court, noticed with approval the 
following: — 

“tA privilegium, in short, is a special 

act affecting special persons with an 
anomalous advantage, or with an anoma- 
lous burthen, It is derived from priva- 
tum, which, as opposed to publicum, 
signified anything which regards persons 
considered individually; publicum heing 
anything which regards persons consi- 
dered collectively, and as forming a 
society’. (see Austin’s Jurisprudence, 
Vol II, 5th Ed. (1911) p. 519), 
The meaning of that word in jurispru- 
dence has undergone considerable 
change after Austin wrote. According 
to Hohfeld: 

EET a privilege is the opposite of a 
duty, and the correlative of a no-right.’ 
For instance, where ‘X has a right or 
claim that Y......... should stay off the 
land. (of X), he himself has the privilege 
of entering on the land. or in equivalent 
words, X does not have a duty to. stay 
off.’ 

(see Fundamental Legal Conceptions, 
(1923) pp. 38-39 Authur L. Corbin writes. 
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‘We say that B had a right that A 
should not intrude and that A had a 
duty to stay out. But if B had invited A 
to enter, we know that those results 
would not occur. Jn such case, we say 
that B had no right that A should stay 
out and that A had the privilege of en- 
tering.’ 

(See “Legal Analysis and Termino- 
logy”, 29 Yale Law Journal 163) 
According to Kocourek: 

‘Privilege and inability are correla- 
tives. Where there is a privilege there 
must be Inability. The terms are cor- 
relatives, - The dominus of a privilege 
may prevent the servus of the inability 
from exacting an act from the dominus’. 


(See “Jural Relations”, 2nd ed., p. 24) 
Paton says : 


‘The Restatement of the law of Pro- 
perty defines a privilege as a legal free- 
dom on the part of one person as against 
another to do a given act or a legal 
freedom not to do a certain act’; 

(See Jurisprudence, 3rd ed., 
P. 256).” 

His Lordship then went on to observe:— 


“We think that the respondent-land- 
lord had the legal freedom as against 
the appellants to terminate the tenancy 
or not, The appellants had‘ no right or 
claim that the respondent should not 
terminate the tenancy and the respon- 
dent had, therefore, the privilege of 
terminating it on the ground that ap- 
pellants had sub-let the premises. This 
privilege would survive the repeal. But 
the problem would still remain . whe- 
ther the respondent had an accrued 
right or privilege to recover possession 
of the premises under Section 13 (1) of 
the Saurashtra Act on the ground of the 
sub-letting before the repeal of that 
Act. The fact that the privilege to ter- 
minate the tenancy on the ground of 
sub-letting survived the repeal does not 
mean that the landlord had an accrued . 
right or privilege to recover possession 

under Section 13 (1) of that Act as that 
right or privilege could arise only if 
the tenancy had been validly terminated 
before the repeal of the Saurashtra 
Act.” 


19. It would thus be 
privilege can be equated to a right. 
Therefore. when Section 4 of the Act 
confers.on the Central Government a 
privilege to collect, send, despatch. : de- 
liver and thus fulfill the task of con- 
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veying letters by post, it. is a rig at 
which is conferred by the statute on the 
Central Government. This right, how- 
ever, is not exercisable vis-a-vis the 
three exceptions mentioned in Section 4 
which we have already noticed earlier. 


20. What is the right or privilege that 


f 


has been conferred is the next ‘ques- 
tion. The right or privilege conferred 


is : conveying the letters by post and 
doing everything incidental thereto. This 
means that for a charge conveying tne 
letters and giving all other necessary 
facilities to enable the Central Govern- 
iment to effectively exercise the privilege 
or right. In plain language, it means 
to carry on the’ commercial activity or 
trade or business or to carry on the 
occupation. of conveying letters. There 
is no privilege conferred ` by Section 4 
to do anything except to carry on the 
occupation, trade or business of convey- 
ing letters and doing things incidenzal 
to such conveying of letters. We are in 
good company when we say that. the 
privilege envisaged by Section 4 is a 
` privilege to indulge in commercial acti- 
vity. In Government of India v. Jeevazaj 
Alva, AIR 1970 Mys 13, a Division 
Bench of the former Mysore High Court 
negatived the contention that conveymg 
postal articles by post was a sovereign 
function. It held, "The postal depart- 
ment is a commercial-cum-public utility 
department of the Government of. India 
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Central Government and its 
from being answerable for any liability 
by reason of any loss, misdelivery, delay 
or damage of or to a postal article in 
the course of transmission by post, tn- 
less. the loss, misdelivery, delay or 
damage was caused on account of some 
fraudulent or wilful act or default by an 
officer of the post-office. This provision 
has been made, it seems, because of fhe 
exclusive privilege conferred by S. 4 
and keeping in view the likelihood of 
accidents or some such events. It is 
also possible that the Legislature visua~ 
lised the volume of traffic that may heve 
to be handled. as a consequence of which 
there may be inadverten; loss, misdeli- 
very, delay or damage of or to the postal 
articles. oe 

22. Section 58, prescribes the penal- 
ties for breach of the privilege postulat- 
ed by Section 4. Clause. (a) of sub-sec- 
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tion (1) refers to the person who con- 
veys otherwise ‘than by post a letter 
within the exclusive privilege conferred 
by Section’ 4. It means that only that 
person falls within the mischief of this 
clause who transmits a letter and for 
that purpose receives, collects, despatch- 
es and delivers by making charges for 
the services rendered and does not fall 
within the exceptions in Section 4. 
Clause (b) applies to those persons who, 
for hire, reward or profit, render those 
services which are incidental to convey- 
ing letters. Clause (c} ropes in the per- 
son who sends or tenders or delivers 
letters in order to be sent, ` otherwise 
than by post. This clause it is urged, 
is strictly not referable to the exercise 
of the privilege of conveying letters or 
rendering services incidental to such 
conveying. But on this view we will 
have occasion to.dilate further later on. 
It could, however, be urged that this 
clause has been put in so that people 
do not abet the offence or facilitate the 
commission of the offence postulated by 
clause (a) of sub-se¢tion (1) of Sec, 58 
commission of which is directly destruc- 
tive of the privilege conferred by Sec- 
(d), sub-section (1) of 
Section 58 speaks of persons who collect 
letters for being sent’ otherwise than by 
post which collection is a privilege in- 
cidéntal to the privilege of conveying 
letters, as postulated by S. 4. 

23. The objection as to the vires of 
Sections 4 and 58 as well as Section 6 
has to be viewed from different angles 
with regard to the firm and its partners 
on the one hand and the firm’s cus- 
tomers on the other, so far as infringe- 
ment-of Article 19 (1) (a) and (g) is con- 
cerned. Learned counsel for the peti- 
tioners contends that sending of a letter 
by a person is an essential ingredient of 
the Fundamental Right as postulated by 
clause (a) of Article 19 (1) of the Con- 
stitution. The freedom of speech or ex- 
pression would. be meaningless if the 
speech or the expression cannot be con- 
veyed to some one else. The freedom of 
speech or expression is not the freedom 
to speak what a person wants to speak 
or express, whatever and in any manner 
a person wants to express, locked up in 
isolation in a room but so that he can 
communicate his thoughts’ and ideas to 
others. This can be done, amongst 
others, by sending a communication by 
the sender to someone elsé to whom the 
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communication ig addressed. The only 
restriction that can be placed by the 
State on such freedom is one where the 
free exercise of the right of speech and 
expression, in any way, adversely af- 
fects the sovereignty and integrity of 
India, the security of the State friendly 
relations with foreign States, 


tion to contempt of court, defamation 
or incitement to an offence. It is urged 
that the restriction placed by a reading 
of Section 4 and Section 58 (1) (c) that 
a person cannot send a letter except 
through the post office is a restriction 
which is unwarranted and is a restric- 
‘tion which does not fall within the ambit 
of the exceptions postulated by Article 
19 (2). In this context reference is made 
to several decisions to which we may 
advert at this stage. 

24. In Sakal Papers (P) Ltd, v. Union 
of India, AIR 1962 SC 305, the Supreme 
‘Court held, “The right to freedom of 
speech and expression carries with. it 
the right to publish and circulate one’s 
ideas, opinions and views with complete 
freedom and by resorting to any avai- 
lable means of publication, subject to 
such restrictions as could be legitimately 
imposed under Clause (2) of Article 19.” 
The Court further held, “The right to 
freedom of speech and expression is an 
individual right guaranteed to every 
‘citizen by Article 19 (1) (a) of the Con- 
stitution. There is nothing in Cl, (2) 
of Art. 19 which permits the State to 
abridge this right on the ground of con- 
ferring benefits upon the public in gene- 
ral or upon a section of the public. It 
is not open to the State to curtail or in- 
fringe the freedom of speech of one for 
promoting the general welfare of a 
section or a group of people unless its 
action could be justified under a law 
competent. under Cl, (2) of Art. 19......... 
It was, however, contended on behalf 
of the State that there are two aspects 
of the activities of newspapers — the 
dissemination of news and views and the 
commercial aspect. Thése two aspects 
it is said, are different from one another 
and under clause (6) ef Article 19 re- 
strictions can be placed on the latter 
right in the interest of the general public, 
So far as it ig relevant for the purpose 
of the argument clause (6) reads thus : 

‘Nothing in sub-clause (g) of the said 
clause shall affect the operation of any 
existing law in so far as it imposes or 


public 
order, decency or morality or in rela- 
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prevent the State from making any law 
imposing in the interests of the general 
public, reasonable restrictions on the 
exercise of the right conferred by the 
said sub-clause......... : 

It may well be within the power of the 
State to place, in the interest of the 
general public restrictions upon the 
right of a citizen to carry on business but 
itis not open to the State to achieve this 
object by directly and immediately cur- 
tailing any other freedom of that citizen 
guaranteed by the Constitution and 
which is not susceptible of abridgment 
on the same grounds as are set out in 
Cl]. (6) of Article 19. Therefore, the 
right of freedom of speech cannot be 
taken away with the object of placing 
restrictions on the business activities of 
a citizen. Freedom of speech can be 
restricted only inthe interests of the 
security of the State, friendly relations 
with foreign States, public order, decency 
or morality or in relation to contempt 
of Court, defamation or incitement to 
an offence. It cannot, like the freedom 
to carry on business, be curtailed in the 
interest of the general public. If a law 
directly affecting it is challenged, it is 
no answer that the restrictions enacted 
by it are justifiable under clauses (3) to 
(6). For, the scheme of Art. 19 is to 
enumerate different freedoms separately 
and then to specify the extent of restric- _ 
tions to which they may be subjected 
and the objects for securing which this 
could be done. A citizen is entitled to 
enjoy each and every: one of the free- 
doms together and Cl. (1) does not pre- 
fer one freedom to another. That is 
the plain meaning of this clause, It 
follows from this that the State cannot 
make a law which directly restricts one 
freedom even for securing the better 
enjoyment of another freedom. All the 
greater reason, therefore, for holding 
that the State cannot directly re- 
strict one freedom by placing an other- 
wise permissible restriction on another 
freedom, 

25. In Romak Thapper v. State of 
Madras, AIR 1950 SC 124, the Supreme 
Court held that the freedom of speech 
postulated. by -Article 19 (1) (a) includes 
freedom of propagation of ideas, and 
that freedom ig ensured by the freedom 
of circulation. The restrictions that can 
be placed on the exercise of the right 
postulated by Art. 19 (1) (a) can only be 
imposed within the ambit of- Art. 19 (2) 


1982 


A distinction 
‘public order’ 


was drawn between 
contemplated by Articie 
19 (2) and breach of peace, whieh 
would involve disturbance of public 
tranquillity to a certain degree. 


26. In Bennett Coleman and Co, Lt. 
v. Union of India, AIR 1973 SC 106, ar- 
other case of liberty of the press vis-a- 
vis the Government’s newsprint policy, 
it was held that the import control can- 
not be utilised to curb or control circu- 
lation or growth or freedom of news- 
papers in India. Reiterating its decision 
in the Bank Nationalisation case (AIR 
1970 SC 564) it was noticed that tvo 
tests have to be applied to judge the 
vires of an action. “First, it is not the 
object of the authority making the law 
impairing the right of the citizen nor the 
form of action that determines the in- 
vasion of the right. 
effect of the law and the action upon 
the right which attracts the jurisdiction 
of the Court to grant relief. The direct 
operation of the Act upon the rights 
forms the real test.” The decision in 
Sakal Paper’s case was reaffirmed. 


27. In 
AIR 1963 Guj 259, a Bench of. that 
Court examined. the scope of Artide 
19 (1) (a) qua the use of loud-speakers. 
It was urged that the freedom of speech 
and expression comprehended the rigat 
of making use of all mechanical means 
for the purpose of 
views. This contention was 
by the State. It-was -held, “In our 
judgment, though the right guaranteed 
by Article 19 (1) (a) has many facets, 
it is but one right. The right of speech 
and the right of expression are not twa 
separate rights, but, they are two as- 
pects of. one and the same right, one 
being complementary to the other. This 
fundamental right is not merely a rigat 
to make use of one’s larynx. It is’ not 
merely a right to make use of the 
human voice box. If this were. so, it is 
quite clear that the right would be a 
futile right. Nobody would cherish the 
right to express his views to himself, No 
dictator has ever succeeded in prevent- 
ing anyone, from hearing his own views. 
In order that the right may be effectiv2- 
ly exercised and serve a useful purpose 
the right should be not merely a rigat 
to make use of one’s speech, but a rigat 
to express one’s views to others. Thus, 

1982 Delhi/26 IX G—20 . 


contested 


M/s. Inland Commercial (TPT) Service v. Union of India 


Secondly, it is the’ 


Indulal K. Yagnik v, State, 


conveying one's- 


Deihi 401 


the essence of the right does not con- 
sist in merely making use of the human 
voice, but, it lies in the ability to con- 
vey one’s views to others......... There is 
no reason for confining the right to the 
freedom of the 
sence of the right consists in giving an 
opportunity to the citizen to reach the 
minds of his fellow citizens and, thereby, 
to give him the chance to convert them 
to his own views. It follows from this 
that the right includes not merely the 
right to propagate one’s views, but, 
also comprehends the right to circulate 
those views to as large an audience as 
one can possibly reach...... a 


28. Relying on the above decisions 
it is urged that one cf the modes of ex- 
pression is to send a letter. Therefore, 
any impediment on the exercise of that 
right, unless it falls- within the ambit 
of clause (2) of Article 19, would be 
destructive of the right guaranteed by 
Article 19 (1) (a). Accordingly, Sec. 4, 
read with Section 58 (1) (c), is ultra 
vires the Constitution. 


29. In our opinion. Section 4 is not 
at all attracted on its own force to the 
customers of the firm. In other words, 
writing or sending a letter by itself does 
not impinge upon the privilege of the 
Central Government,- as postulated by 
Section 4 of the Act. Article 19 (1) (a) 
of the Constitution would only be attra- 
cted to the writing and sending of a 
letter. Section 4, on the other hand, 
speaks of ‘conveying’ the letter or per- 
forming services to tacilitate such con- 
veying. There is no right postulated by 
Article 19 (1) (a) that a letter written 
by a person can be conveyed in any 
manner that the writer likes. Learned 
counsel for the petitioner submits that 
the means of communicating one’s 
thought, dilated upen by the Gujarat 
High Court in the loud-speaker case, 
are apposite. The fallacy of the argu- 
ment is that the means of exercise of 
the freedom of speech and expression is 
writing the letter and sending it. So 
long as some legal means of sending the 
letter is available to the writer, as op- 
posed to the mode o one’s choice, con- 
tention that Article 19 (1) (a) is violated 
is untenable. It is mnobody’s case’ that 
there is absolute restriction placed by 
Sections 4 and. 58 (1) (c) on writing or 
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penang of letters. The writer is provid- 
ed the facility to send letters, 


30. With regard to the firm and its 
partners, Article 19 (1) (a) is not at all 
attracted. What they are conveying are 
letters embodying speech and expres- 
sion of others and not: their own and 
that too as a commercial venture. AS 
has been said by the Supreme Court in 
the cases noticed above, the freedom of 
speech and expression guaranteed by 
Article 19 (1) (a) is an individual] free- 
dom. The firm cannot be heard to say 
that it is assisting the writer of the 
letter to exercise the freedom of speech 
and expression by conveying it other- 
wise than through the post office. The 
right which the firm and its partners 
can claim is the right guaranteed by 
Article 19 (1) (g), i. e, to practise any 
profession or to carry on any occupa- 
tion, trade or business. Here, clause (6) 
of Article 19 gets attracted and the re- 
striction placed or the monopoly created 
is safeguarded by the provisions of Cl. (6). 
Thus, Art. 19 (1) (a) or (g) cannot be held 
to have been impinged, either in the 
case of the customers of the firm or the 
firm and its partners, 


31. It is urged that clause (c) of Sec- 
tion 58 (1), which makes sending, ten- 
dering or delivering in order to be sent 
a letter otherwise than by post a penal 
offence; would either be 
Article 19 (1) (a) of the Constitution or 


ultra vires Section 4 of the Act. At first’ 


glance the argument may look attractive. 
On a closer examination, however, it 
becomes apparent as to what was the 
legislative intent in enacting cl. (c) to 
Section 58 (1) of the Act. The sending, 
tendering or delivering in order to be 
sent a letter, otherwise than by post, is 
made an offence so that a person does 
not abet (Im some cases incite a person 
fo commit) the offence postulated by 
clause (a) of Section 58 (1), which is 
directly referable to the privilege pos- 
tulated by Section 4. The words “other- 
wise than by post” are the key to the 
provision. Inasmuch as the conveying 
by post is the exclusive privilege of the 
Central Government anyone who assists 
in that privilege being violated has been 
made to fall within the ambit of the 
penal clause. This is not directly or 
even indirectly an infringement of Arti- 
ele 19 (1) (a). If a person cannot 
convey, it would be meaningless to send 
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or tender or deliver to be sent a letter 
to such a person, Such sending, tender- 
ing or delivering can only be with the 
object either of violating or to assist or 


incite in violating the law, which 
is a valid law so far as. it 
places a restriclon on convey- 


ing letters. Therefore, there is no force 
in the contention that at least clause (c) 
of Section 58 (1) of the Act has to be 
struck down. . 

32. Learned counsel then contends 
that the impact of the ban on convey- 
ing or delivering is, in fact, a ban on 
sending. If a person cannot convey a 
letter except by post, it means a person 
cannot send a letter for being conveyed 
except by post. Therefore, Section 4 
would be ultra vires Article 19 (1) (a) 
de hors Section 58. We are not impres- 
sed: The decisions relied upon do not 
lay down any such proposition. What 
is being banned or in regard to what 
monopoly is claimed by the State is the 
commercial activity postulated by Arti- 
cle 19 (1) (g). Such monopoly is com- 
pletely saved by clause (6) of Article 19. 
Indeed, the observations of the Supreme 
Court, quoted by us earlier‘in Sakal 
Paper's case (AIR 1962 SC 305), fortify 
us in coming to this conclusion. Section 4 
speaks of a commercial activity. It spe- 
cifically excludes non-commercial con- 
veyance of letters from its operation. 
Commercial activity is indulged in by 
the carrier of the letter or conveyor of 
the letter and not by the sender of the 
letter. The sender only comes in by 
way of an abettor under Section 53. 
Therefore, the challenge of the peti 
tioners has to be rejected. 

















33. The next challenge to the provi- 


‘sions of Sections 4 and 58 of the Act is 


that the privilege or ban is only with 
regard to letters, including  post-cards, 
and not with regard to any other postal 


article. It is urged that there is no 
valid classification or intelligible diffe- 
rentia to exclude other postal articles. 


There is no nexus to the object to be 
achieved by including only letters with- 
in the ambit of Section 4 and Sec. 58. If 
newspapers and circulars can be sent 
otherwise than by post, it is not under- 
standable why letters cannot be sent. 
Referring to Section 6 it is urged that 
unreasonableness of Section 4 is heigh- 
tened, for Section 6. indemnifies the Cen- 
tral Government with > regard to all 
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postal articles, including letters, where- 
as Sections 4 and 58 speak of only let- 
ters. In this context it is urged that 
the privilege granted by Section 4 is a 
meaningless privilege as a public utilty 
service, which the Central Government 
is called upon to perform, must either 
be performed for all postal articles or 
none. Jf, it is urged earning of revenue 
is the dominant purpose or objective of 
` the privilege contemplaled by Section 4, 
then the privilege should have extenced 
to all postal articles. The choosing of 
only letters for the application of Sec 4 
and S. 58 is om whim and not reason. 
‘Thus, Section 4 is violative of Article 14 
of the Constitution, 


34. Further contention was that it is 
left to the Government to interpret what 
that word means and whether a parti- 
cular article seized is or is not a letter. 


35. Reliance was placed first on Ram 
Krishna Dalmia v. S. R. Tendolkar, 
AIR 1958 SC 538, in support of the cm- 
tention that the term “letter” is vague. 
In this case the Supreme Court after a 
conspectus of its various earlier deci- 
sions spelt out the various principles on 
which the validity of law is to be tested 
vis-a-vis Article 14, It is observed ‘At 
p. 548):— 


“A statute may not make any classi- 
fication of the persons or things for the 
purpose of applying its provisions but 
may leave it to the discretion of the 
Government to select and classify ger- 
sons or things to whom its provisions 
are to apply. In determining the ques- 
tion of the validity or otherwise of such 
a statute the Court will not strike dcwn 
the law out of hand only because no 
classification appears on its face or be- 
cause a discretion Is given to the Gov- 
ernment to make selection of classifica- 
tion but will -go on to examine and as- 
certain if the statute has laid down any 
principle or policy for the guidance of 
the exercise of discretion by the Gov- 
ernment in the matter of the selection 
or classification. After such scrutiny 
the Court will strike down the statute if 
it does not lay down any principle or 
policy for guiding the exercise of dis- 
cretion by the Government in the matter 
of selection or classification, on the 
ground that the statute provides for the 
delegation of arbitrary and uncontrolled 
power to the Government so as to ena- 
ble it to discriminate between persons 
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or things similarly situate and that, 
therefore. the discrimination is inherent 
in the statute itself. In such a case the 
Court will strike down both the law as 
well as the executive actlon taken under 
such law, es it did in State of West 
Bengal v. Anwar Ali Sarkar (AIR 1952 
SC 75), Dwarka Prasad v. State of 
Uttar Pradesh, 1954 SCR 803- (AIR 
1954 SC 224) and Dhirendra Kumar 
Mandal v. Supdt. and Remembrancer of 
Legal Affairs, 1955-1 SCR 224: (AIR 
1954 SC 424).” 


36. We do not see how this rule is 
attracted in the present case. It is not 
left to the Government or its discretion 
to say whether a particular object is or 
is not a letter. First of all, the question 
would only arise about an article being 
or not being a letter if a person is pro- 
secuted under Section 58 of the Act. In 
that case it is the Court which will de- 
cide whether the article concerned is or 
is not a letter, Secondly, the term “let- 


ter”, though not defined by the Act, is 


not such a vague or indefinite term that 
at its discretion the Government can call 
any article a letter. Indeed we have 
already earlier deal; with this aspect 
and laid down what is a letter. 


37. Reliance on Jyoti Pershad v. Ad- 
ministrator for the Union Territory of 
Delhi, AIR 1961 SC 1602, by the peti- 
tioners is also misplaced. In this case 
it has been said that the scope of Arti- 
cle 14 of the Constitution has been con- 
sidered and explainad by the Supreme 
Court in numerous decisions. Referring 
to Ram Krishna Dalmia v, S. R. Ten- 
dolkar, AIR 1958 SC 538, it is observed 
that in order to attract Article 14 it has - 
to be shown whether the impugned 
statute applies unecually to persons or 
things similarly situated or the provi- 
sions of the Act enable an unequal 
or discriminatory treatment to be ac- 
corded to persons or things. similarly 
situated. In our opinion, letters which 
form the bulk of postal articles and sub- 
serve the need of the majority in this 
country who avail of the services of the 
post offices are a distinct class by them- 
selves. In the contéxt of freight being 
permissible to be carried by rail, air or 
sea and by different modes of transport. 
the privilege is restricted to that article 
which is required to subserve the need 
of the many and no restriction is placed 
on those articles which subserve the 
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needs of only a few. The classification 
to us appears reasonable.. Though the 
Supreme Court has called postal 
service as a commercial service, 
we may recollect the origin of postal 
service. It first originated in England 
by what is well known as the penney 
post. Even prior to that, the postal 
service had its origin in the provision 
by the Crown of messengers for the 
carriage of letters between London and 
a few of the principal towns in the King- 
dom. The first statutory grant of a 
monopoly was made by an Ordinance of 
the Protectorate. replaced by an Act 
passed soon after the Restoration. Look- 
ing at the concept of the egalitarian 
State sought to be built in India, one 
may well say that the provision of pos- 
tal service is not only a commercial 
activity but also a welfare activity of 
the State. In that context, it cannot be 
said that restricting the privilege to 
letters makes any unreasonable or ir- 
jrational classification. 


38. We may with advantage refer to 
Chitoor Motor Transport Co. (P) Ltd. v. 
. L.-T. Officer, Chittoor. AIR 1966 SC 750. 
This case was concerned with the vali- 
dity of Section 10 (2) (vib) of the Income 
Tax Act, 1922. The assessee had trans- 
ferred some assets within 10 years. Sec- 
tion 35 of that Act was invoked to re- 
ctify the assessment by including. the 
development rebate allowed and adding 
it as income of the assessee. In that 
context it was urged that the provisions 
of Section 10 (2) (vib), which place an 
assessee who sells the assets to the Gov- 
ernment in a different position than an 
assessee who sells to another party, are 
violative of Article 14 of the Constitu- 
tion. It was held that there was no 
discrimination. The Legislature had 
directed the giving of a rebate on con- 
ditions which are exactly the same for 
every assessee, one condition being that 
if the assessee sells an asset before the 
expiry of ten years from the end of the 
year in which it was acquired, to a per- 
son other than the Government, he 
would forfeit such rebate. This condi- 
tion is applicable to every assessee and 
an assessee has a choice of either sell- 
ing to a person other than.the Govern- 
ment and forfeiting the rebate or sell- 
ing to the Government and keeping the 
rebate with himself. The discrimination, 
if any, arises on the choice made by the 
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assessee. The ratio of the above deci- 
sion goes in favour of the contention 
raised on behalf of the State. All citi- 
zens are placed in the same situation to 
avail of the. service offered by the post 
office. Letters they may send through 
post offices and the other articles they 
may send through anyone they like, 


39. The object to be achieved by 
grant of the privilege is that every nook 
and corner of India may be connected 
by this means of communication, Re- 
stricting it to letters is reasonable in a 
developing State and so has nexus with 
the object to be achieved. As we have 
said earlier, the majority of the popula- 
tion of this country is only concernedj 
with the facility to send letters, A very 
small number comparatively is con- 
cerned with sending other articles. The 
objection of the petitioners, therefore, 
that the provisions of the Act are ultra 
vires Article 14 cannot be accepted. 











40. This brings us to the question of 
what was actually seized. The conten- 
tion of the State is that packets or par- 
cels containing letters were seized. We 
have already dilated on what is meant 
by the word “letters”, If the articles 
seized are letters the law must take its 
course. If the articles seized are not 
letters, no offence is made out and the 
firm will not be liable. To contend that 
the envelopes seized contained docu- 
ments which are not letters cannot be 
accepted. A letter is not merely a com- 
munication starting, for example, with 
the words “Dear Sir’ and ending with 
the words “Yours faithfully”. Tf Article 
19 (1) (a) is sought to be attracted then 
anything which is an expression of 
speech or thought or ideas and every 
article which facilitates or which is in the 
nature of the exercise of- freedom of 
speech and expression, in other words 
every communication which amounts to 
an expression of thoughts, ideas or 
something which the person sending the 
communication wants to communicate 
would be a letter. In this view of the 
matter, the alleged documents seized of 
the contents of the envelopes will have 
to be examined whether the same fall 
within the ambit of the term “letter” 
and then only it could be said whether ~ 
the seizure of the same would be with- 
in the ambit of Sections 4. 6 and 58 of 
the Act, a 
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41, Regarding Section 6 of the Act no 
arguments as such were advanced sepa- 
rately that the same is violative of Arti- 
cle 14 or 19 (1) (a) and (g) of the Con- 
stitution. The only contention is thai 
Section 6 covers all postal article: 
whereas Section 4 covers only letters 
and there seems to be no logic behind 
this classification. Section 4 and S. 5 
operate in different fields. The privi- 
lege is restricted to only letters bul 
the exemption from liability is with 
regard to all postal articles, This is a 
valid classification. 

42. It is not open to the petitioners 
whether they are the firm, its partners 
or customers, to contend that their pro- 
secution or the search and seizure is im- 
valid. As stated in the counter-affida- 
vits filed on behalf of the State, the 
searches and seizures were under the 
authority of law. Thereafter the law 
must take its own course. Indeed, noth- 
ing was said as to why the search, 
_ seizure or prosecution, if any, should be 
quashed except on the question of vires 
of the provisions of the Act with which 
we have already dealt, . . 

43. The result is that the petitions are 
dismissed. We discharge the rules issued 
in the two petitions and vacate the ir- 
terim stay, The parties are left to beer 
their own costs. 

. Petitions dismissed. 
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Chopra and another, Respondents. 

Civil Revns. Nos. 1012 and 1013 cf 
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(A) Constitution of India, Article 141 
— Decision of larger bench of Supreme 
Court repelling application. of O. 37, 
R..3 to an application under ‘Section 255 
of Delhi Rent Act — It is law of the 
land under Article 141 and binding oa 
High Court. (Delhi Rent Control Act 
(59 of 1958), S. 25B) (Para 24) 

(B) Delhi Rent Control Act (59 ci 
1958), Sections 14 (1) Proviso, Cl. (e) 
25-B (5) — Eviction petition under cl. (e) 


*From Order of J. D. Kapoor, Rent Cor- 
troller, Delhi, D/- 29-7-1980. 
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of proviso to Section 14 (1) on ground 


of bona fide requirement — Leave {0 
contest —— Grant of .— Conditions essen- 
tial. 


In an application for leave to contest 
the eviction petition filed under Cl. (e) to 
proviso of Section 14 (1) it is only when 
the Controller comes to the conclusion 
that the pleas raised therein are not 
frivolous, baseless or irrelevant or ir- 
rational and that the defence of the 
tenant is a plausible one that the tenant 
would be entitled to the grant of leave 
to contest and not otherwise. The 
tenant has not to raise merely a triable 
issue, but his affidavit must disclose 
something more, namely, he must raise 
a plausible defence and must state such 
facts which would disentitle the land- 
lord from getting an order of recovery 
of possession. It is for the tenant to 
Show, by alleging facts, that all or any 
of the ingredients of Section 14 (1) Pro- 
viso, Cl. (e) are absent in a case. For 
example, the tenant must state facts 
which will show the lack of bona fide 
on the part of the landlord in moving an 
application for eviction under S. 14 (1) 
Proviso, CL (e). Similarly it will be 
for the tenant to disclose facts which 
may show that the premises were wholly 
or partly let for non-residential pur- 
poses or that the landlord has sufficient 
alternative accommodation available with 
him. The tenant, in-other words, must 
fail or succeed on the facts which he 
discloses, and if he fails to disclose such 
facts as would non-suit the landlord 
then, in such a case, the Controller would 
be justified in refusing to grant leave to 
contest. Case law discussed, (Para 28) 


(C) Delhi Rent Control Act (59 of 
1958), Section 25B — Application for 
leave to contest under — Rights and 
Duties of Controller. 


Further, while dealing with an ap- 
plication for leave to contest, the Con- 
troller is to first see as to whether the 
grounds raised are sham, mala fide or 
frivolous. In order to decide this, it 
may become necessary for the Controller 
to refer to such documents as may be 
filed before him either with the eviction 
petition or with any of the affidavits. For 
example; while mere denial of owner- 
ship is not sufficient, the tenant may - 
plead the ownership of someone other than 
the landlord, In such a case the Control- 
ler would be entitled to see the document 
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of title, which may have been filed on 
the record, which would enable him to 
come to the conclusion whether the 
ground raised by the tenant is false or 
frivolous, Similarly, -the Controller may 
be justified in looking to the lease-deed 
in order to find out the frivolity of the 
defence whether the premises were let 
for residential purposes or not, It may 
also, in appropriate cases, be proper for 
the Controller to look to the medical 
certificates ete, which may be filed on 
the record in order to judge as to whe- 
ther the plea of the tenant, that the al- 
leged requirement of the landlord for 
medical reason is not made out, is false 
or frivolous, The documents which are 
annexed to the affidavits become a part 
of the affidavits. Sub-section (5) of Sec- 
tion 25B enables the Controller to look 
to the affidavit. The said clause, there- 
fore, clearly would entitle the Control- 
- Ier to look to the documents which are 
annexed to the affidavit. This question 
may be viewed from another angle, If 
a landlord or a tenant in his affidavit 
sets out the contents of a document on 
which he wishes to rely, then will he 
not be entitled to require the Controller 
to look into those paragraphs of the affi- 
davit where the document is extracted? 
The answer to this must necessarily be 
in the affirmative. If that be so, it 
cannot stand to reason that the Control- 
ler would not be entitled to lock into 
the doquments which are annexed to 
the affidavit. It is, of course, open: to 
the Controller to take the view that he 
may not, in the facts and circumstances 
of a particular case, like to place, any 
reliance on a document which is so an- 
‘nexed without any further proof of the 
document. His disinclination to base his 
decision on documents, the correctness 
or authenticity of which he is not im- 
mediately satisfied, does not mean that 
he has no jurisdiction to refer to or 
rely on them. If he is debarred from 
looking at such documents if would 
amount fo his being prevented from 
reading an affidavit as a whole, where 
such documents are annexed to or re- 
ferred to in an affidavit. Just ag he 
would be entitled to look at the docu- 
ments annexed to an affidavit for leave 
to contest, similarly the Controller would 
also be entitled to look at the docu- 
ments filed along with the eviction peti- 
tion or to the counter-affidavit of land- 
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Jord. If the documents do not commend 
to the Controller at that stage, he may 
decline to place any reliance on them 
for the purposes of deciding as to whe- 
ther leave to contest should be granted 
Or not, but he would be within his jur- 
isdiction to refer to and rely on them, 


if he is so inclined, (Para 27) 
(D) Delhi Rent Control Aci (59 of 
1958), Section 25B (8) — Order of 


eviction — Revision against — Tenant 
cannot place additional facts before 
High Court in revision, 


If there were facts which were in ex- 
istence at the time when the tenant filed 
an affidavit seeking leave to contest, but 
such facts were not pleaded, then the 
tenant cannot be permitted to place the 
said facts on the record either by filing 
an additional afiidavi, before the Rent 
Controller or before the High Court. 
The jurisdiction of the High Court is to ` 
see whether the order passed by the 
Controller was in accordance with law. 
It will not be proper for the High Court 
to set aside the order of the Controller 
on the basis of the facts which should 
have been pleaded before the Controller, 
and which existed at the time when the 
eviction petition or the affidavit for 
leave to contest had been filed. It is not 
as if the tenant, even under such cir- 
cumstances, would be wholly without 
any remedy. If the tenant comes to 
know that certain facts existed which 
were concealed by the landlord from 
the Controller, while filing his eviction 
petition, or if the tenant gets into his 
possession some evidence which can non- 
suit the landlord, and which evidences 
was not available with the tenant des- 
pite his best efforts, then under those 
circumstances the tenant can exercise his 
right of filing a review under  sub-sec- 
tion (9) of Section 25B. The said pro- 
vision clearly provides that when an 
application for review ‘s filed, the Con- 
troller may exercise the powers of re- 
view in accordance with the provisions 
of Order 47 of the Civil P. C, If the 
tenant is able to satisfy the ingredients 
of Order 47 then the Controller would 
pass an order of review and give the 
tenant such relief as he may be entitled 
to. The tenant would, in such cases, 
while invoking the review jurisdiction 
of the Controller, place on record such 
evidence as he may be able to rely upon 
under the provisions of Order 47 Rule L 
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A review application would have to bs 
filed within 30 days of the order of ths 
Controller. Ordinarily such an applica- 
tion would be filed before a revision peti- 
tion is filed under Section 25B (8), No 
prejudice would, therefore, be caused t3 
the tenant if he is not permitted ta 
plead such facts in the revision becaus2 
he would be entitled to urge these facts 
by way of a review which he would 
have ordinarily filed before filing tha 
the revision petition. (Para 2) 


(Œ) Delhi Rent Control Act (58 of 
1959), Section 14 (1), Proviso, CL (e) — 
Eviction application under — Claim ef 
landlord as to bona fide requirement — 
Proof — Adequacy — Rebuttal of. 


Where one of the landlords, brothers, 
an aged man, was in occupation of ten- 
anted premises at the time of filing ag- 
plication for eviction, for a fixed period 
in pursuance of order passed under Sec- 
tion 21 under a genuine commitment to 
return the premises to his landlord, and 
also wanted recovery on ground of finar- 
cial stringency as he was required to 
pay Rs. 375/- by way of rent, his need 
for recovery of possession of his pre- 
mises could not be said to be not bona 
fide. Financial circumstances may ke 
such that bona fide need may arise fer 
an owner to recover possession of the 
premises from his tenants. If an owner 
finds it difficult to bear the burden cf 
paying the rent of the tenanted premic- 
es, because of the poor financial condi- 
tion of the owner, then it cannot be said 
that such an owner does not: bona fide 
need the premises owned by him and 
which had been let out to tenants. Simi- 
larly, where another brother, landlord 
was in service at a distant place like 
Bombay, only on extension and, if, 
therefore, he sought the vacation of hs 
house where he intended to live per- 
manently for the rest of his life, and 
sought possession when his retirement 
was approaching, it could not be said 
that he did not bona fide require tke 
premises, (Paras 32 and 34) 

(F) Delhi Rent Control Act (58 af 
1959), Section 25B (8) — Revision under 
— Powers of High Court not as restrict- 
ed as powers under Sec. 115. C. P. C. 
(Civil P. C. (5 of 1908), S. 115), 

The revision under Section 25B (8) 
cannot be regarded as a first appeal 
nor can it be as restricted as the revi- 
sional jurisdiction under Section 115, 
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C. P. C. The High Court would have 
jurisdiction to interfere if it is of the 
opinion that there has been a gross ille- 
gality or material irregularity which 
has been committed or the Controller 
has acted in excess of his jurisdiction or 
has not exercised the jurisdiction vested 
in him. A finding of fact arrived at by 
the Controller would not be interfered 
with by the High Court unless it ean be 
shown that that finding has been arriv- 
ed at by misreading or omitting relevant 
evidence and this has resulted in gross 
injustice being caused. If none of the 
aforesaid circumstances exists the High 
Court would not be entitled to interfere 
with order of the Controller in exercise 
of its jurisdiction under proviso to Sec- 


tion 25B (8) of the Act, (Para 37) 
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dents, 


B. N. KIRPAL, J.:-——- The main ques- 
tion which erises for consideration be- 
fore this Bench is as to under what cir- 
cumstances should leave to contest be 
granted to the tenant under Sec. 25B (5) 
of the Delhi Rent Control Act, 1958 
(hereinafter referred to as ‘the Act’) 
when an application for eviction under 


. proviso (e) to sub-sec. (1) of Section 14 | 


read with Section 25B of the Act is 
filed against him by the landlord. This 
judgment will dispose of Civil Revision 
No. 1012 and Civil Revision No, 1013 of 
1980 as the facts are identical and they, 
in fact, arise from the same order, 


2. The respondents (hereinafter re- 


ferred to as the landlords) are the 
owners of House No. 518, Gali Ram 
Nath, Joshi Road, Karol Bagh, New 


Delhi. The two respondents are brothers. 
An application for eviction was filed ‘by 
them on 7-4-1980 under Section 14 (1) (e) 
read with Section 25B of the Act. It was 
contended in the application that respon- 
dent No. 1 was aged about 68 years and 
was residing in a rented premises at 
Tagore Garden, New Delhi. It was fur- 
ther stated that the said premises had 
been taken by respondent No, 1 on rent 
for a period of 14 years with effect. from 
Ist March, 1979 up to 3łst August, 1980, 
after permission had been granted under 
Section 21 of the Act by the Additional 
Rent Controller by order dated 28th 
February, 1979. It was also mentioned 
that the said house at Tagore Garden 
has to be vacated by 31st August, 1980 
and, therefore, the premises in dispute 
were required bona fide by respondent 
No. 1. With regard to respondent No. 2 
it was stated that he was employed in 
Bombay but had retired and had been 
granted extension. The extended period 
of his employment was expiring on 19th 
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July, 1980 and thereafter he would set- 
tle in Delhi along with his family. 

2. On summons being served, the 
tenant filed an application for leave to 
contest the eviction application. The ap- 
plication was supported by a detailed 
affidavit containing grounds on which 
leave was sought. 


4. The principal grounds which were 
raised by. the petitioners for the grant 
of leave to contest mainly were: 


(1) That all the heirs of the late fa- 
ther of the landlord had not been im- 
pleaded/made parties and that the land- 
lords were not the only owners of the 
premises in question, 

(2) Respondent No. 2, namely, Pyare 
Lal Chopra, had been residing in Bom- 
bay since 1947 where he was also work- 
ing and he did not bona fide require the 
accommodation in Delhi, 


(3) That the other landiord, namely, 
Tirata Ram Chopra, had voluntarily 
vacated an accommodation which was 
under his tenancy after accepting high 
and valuable consideration and his alleg- 
ed requirement of the premises in ques- 
tion was not bona fide; 


(4) Tirath Ram Chopra had tried un- 
successfully to increase the rent of the 
premises in dispute and thereafter ne- 
gotiated to sell the house to the tenants 
for Rs. 50,000/- but the deal fell through 
for want of complete title of the land- 
lords: 


(5) The requirement of the landlords 
was not bona fide and had been got up 
by Tirath Ram having vacated the pre- 
vious residence and taking one on limit- 
ed tenancy with the mala fide object of 
misleading the Court: 

(6) The premises were situate in 
slum area and permission for filing the 
eviction petition had not been obtained 
by the landlords. 


(7) Neither of the landlords require 
the premises for themselves or for 
members of the family as neither of 


them has any members dependant upon 
them and, in fact, they want to sell the 
house at a huge price after getting the 
same vacated; 

5. The landlords’ filed a reply to the 
aforesaid affidavit. The grounds raised 
by the tenants were denied and it was 
reiterated that the premises in - question 
were required by them bona fide for 
their residence and for the residence of 


1932 


their family members. With regard to 
ownership it was stated that the house 
belonged to their father Shri Behari. Lal 
Chopra, having been purchased vide a 
sale deed dated 1-12-1955, and after hs 
death the landlords and their mother 
became the owner thereof. It was fur- 
ther stated that the mother had execu-- 
ed a will in their favour and after her 
death on 1-10-1973 they had become ez- 
clusive owners thereof. This will was 
stated to have been registered with the 
Sub-Registrar, and after the death əf 
their mother the mutation was effected 
in the Municipal records and in the 
records of the Delhi Developmen, Au- 
thority in their favour. It was also con- 
tended that Pyare Lal Chopra was retir- 
ing from his employment on 19-7-80 and 
he wanted to settle down in Delhi where 
his brother and sisters as well as othar 
relatives, lived. It was specifically aver- 
red that he did not have any relative 
in Bombay and his relatives, including 
his brother, were solace for each other 
and depended upon each other at the 
time of need. With regard to the pre- 
vious premises occupied by Tirath Rem 
Chopra, it was contended that the owner- 
landlord of house No, 746, Gali Gurper- 
shad, Joshi Road, Karol Bagh, New Delhi, 
where Tirath Ram Chopra previously 
resided, had instituted proceedings with 
a view to evict him. The said landlcrd 
had started harassing him in many weys 
and he was thereupon compelled to 
vacate the said premises and shift to =n- 
other house No; 52, Tagore Garden, New 
Delhi. These premises were taken by 
him after having obtained permission 
under Section 21 of the Act and Tirath 
Ram had to vacate the same by 3lst 
August, 1980. The allegations that the 
landlords wanted to increase the rent 
or sell the premises were also specifically 
denied, 


6. By order dated 29th July, 1980 
the Rent Controller, Delhi held that the 
tenants had no defence and had not 
been able to disclose any fact or raise 
any defence which may even raise a 
triable issue or which, when presumed 
to be correct, might have  disentitied 
the landlords from obtaining the 
covery of possession. While coming to 
this conclusion the Rent Controller, 
inter alia, observed that (a) the lard- 
lords had given details showing as to 
' how they had become the exclusive 
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owners of the property: (b) the tenants 
had not filed any document showing 
any agreement to sell and even if it be — 
assumed that in 1978 an offer to sell the 
house was made, the same could not 
come in the way of bona fide require- 
ment as in March, 1979 one of the land- 
lords had taken premises on rent under 
Section 21 of the Act and that period of 
tenancy was to expire on 31st August, 
1980; (c) as the period of limited tenancy 
was to expire on 3ist August, 1980 the 
requirement of the landlord was genu- 
ine, honest and had an element of neces- 
sity, (d) the landlord Tirath Ram Chopra ` 
whose limited tenancy was to expire on 
3lst August, 1980, was 68 years of age, 
and this had not been disputed by the 
tenants, (e) Pyare Lal Chopra retired 
on 19-7-1980 and after retirement from 
service he had a right to move to his 
own house. The mere fact that he had. 
been working in Bombay since 1947 did 
not mean that he should continue to 
live in Bombay even after retirement; 
(f) it was for the landlords to choose 
where they wanted to settle down in 
life. Pyare Lal Chopra was 63 years 
of age, and the very age of the two 
landlords was sufficient circumstance for 
their claiming eviction of the tenants 
on the ground that they both want to 
live separately, along with their fami- 
lies, and that they required the entire 
house for themselves and they did not 
have any other reasonably suitable re- 
sidential accommodation in Delhi. 


7. The leave to contest having been 
refused, the Rent Controller allowed the 
landlords’ application under Sec. 14 (1) 
proviso (e) and ordered the eviction of 
the tenants, 


8. Against the aforesaid order of the 
Rent Controller dated 29th July, 1980 
the present revision petitions were filed 
by the tenants under Section 25B (8) of 
the Act. “At the time of the hearing 
before a single Judge a number of deci- 
sions of this Court were referred to by 
counsel for the parties. In view of the 
fact that there were very large number 
of cases under Section 14 (1) proviso (e) 
of the Act which were pending, and 
which were being tried according to 
the procedure laid down under S, 25B, 
and as there appeared to be conflict in 
some of the decisions of this Court, the 
case was referred to this Bench. 
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§. During the pendency of these peti- 
tions the tenants have filed C. M. Nos. 911 
and 912 of 1982 for leave to bring to 
the notice of this Court subsequent 
events which are stated to have taken 
place after the filing of the eviction 
petition and which are stated to have 
relevance for the decision of the pre- 
sent petitions. It is not necessary, af 
this stage, to refer to the subsequent 
events which are alleged in these appli- 
cations because one of the points which 
will be considered later is as to whe- 
ther such an application is maintainable 
or not. 


10. Section 14 (1) of the Act gives 
protection to the tenanis from being 
evicted from the premises in their oc- 
cupation. This protection is given not- 
withstanding there bemg anything con- 
trary thereto which may be contained 
in any law or contract. This section 
makes a serious inroad into the right of 
a landlord to evict his tenant from the 
premises which have been let by the 
landlord: The right of the tenant not 
to be evicted is, however, not an abso- 
lute right. Under certain circumstances 
the landlord is entitled to move an ap- 
plication to the Rent Controller for an 
order for recovery of the possession 
being passed against ithe tenant. The 
grounds on which the Controller can 
pass such an order are contained in the 
proviso to Section 14 (1). In the pre- 
sent case we are concerned with clause 
(e) of the proviso to sub-section (1) of 
Section 14. The relevant provision of 
Section 14 (1) (e) reads as follows :— 


“i4. (1) Notwithstanding anything to 
the contrary contained in any other law 
or contract, no order or decree for the 
recovery of possession of any premises 
shall be made by any court or Con- 
troller in favour of the landiord against 
a tenant; 


Provided that the Controller may, on 
an application made to him in the pre- 
scribed manner make an order for the 
recovery of possession of the premises 
on one or more of the following grounds 
only, namely:— 


eee eee ee eee 


(e) that the premises let for residen- 
tial purposes are required bona fide by 
the landlord for occupation as a resi- 
dence for himself or for any member of 


his family dependent on him if he is Experience showed 
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any person 
for whose benefit the premises are held 
and that the landlord or such person 
has no other reasonably suitable resi- 
dential accommodation. 

Explanation — For the purposes of 


this clause “premises let for resi- 
dential purposes” include any pre- 
mises which having been let for use 


as a residence are, without the consent 
of the landlord, used incidentally for 
commercial or other purposes;” 

A mere reading of Clause (e) to the pro- 
viso to sub-section (1).0f Section 14 
shows that a landlord will be entitled 
to an order for the recovery of posses- 
sion under the said clause if he is able 
to prove that, (a) the premises in ques- 
tion were let for residential purposes, 
(b) that he is a landlord and an owner 
of the said premises, (c) the premises 
are required bona fide by him fer oc- 
cupation as a residence for himself or 
for any member of his family depen- 
dent upon him or for any person for 
whose benefit the premises are held, 
and, (d) that the landlord oy such other 
person has no other reasonably suitable 
residential accommodation. 

li, The proceedings for the eviction 
of the tenant are initiated by filing an 
application in the prescribed form. Sec- 
fion 37 of the Act requires that no order 
which prejudicially affects any person 
shall be passed by a Controller without 
giving that person a reasonable opportu- 
nity of showing ‘cause. Sub-sec, (2) of 
Section 37 requires a Controller, while 
he is holding an enquiry in any pro- 
ceeding before him, to follow, as far as 
may be. the practice and procedure of.a 
Court of Small Causes, including the re- 
cording of evidence. The reason for 
enacting Section 37 (2) was that the 
proceedings under the Rent Act should 
not be unduly delayed and hardship, if 
any, could be mitigated only if the ap- 
plications are expeditiously disposed of 
by the Rent Controller, 

12. Though the intention of the Act 
was that there should be a speedy dis-. 
posal of cases, in actual practice applica- 
tions for the recovery of possession 
under Section 14 (1) used to take a long 
time before they could be disposed of. 
The Legislature felt that serious preju- 
dice and hardship was being caused to 
those landlords who bona fide required 
the premises for their own occupation. 
that even in cases 
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where eviction was sought under clause 
(e) of proviso to Section 14 (1) the ap- 
plication could not be finally decided 
within a reasonable period of time. Re- 
alising the injustice which was being 
caused to the landlords, by reason Ff 
the long delays, the legislature interven- 
ed, and by Delhi Rent Control (Amend- 
ment) Act, 1976 Chapter INA was in- 
serted in the Act containing Secs. 254, 
25B and 25C. Besides this, some amend- 
ments were also made in the definition 
of the word “tenant” in Section 2 (1) of 
the Act, with which we are not con- 
cerned in this case. Apart from this a 
new section, namely, Section 14A was 
also inserted. By Sectiun 14A a right 
to recover immediate possession of re- 
sidential accommodation was conferred 
on those persons who were in occupa- 
tion of any residential accommodation 
allotted to them by the Central Gover- 
ment or any local autnerity and where 
the said landlords were required to 
vacate the allotted accommodation or, 
in default, to incur certain obligaticns 
on the ground that the landlord owned a 
residential accommodation in Delhi. The 
Act was preceded by an Ordinar.ce 
which: had been issued on Ist Dec, 4£75 
and the Act was therefore, given retro- 


spective effect from that date i. e, from 
1-12-1975. 

13. Section 254 provides that 
the provisions of Chapter ICA, 


or any rules made thereunder, shall heve 
an overriding effect notwithstanding 
anything inconsistent therewith being 
contained in the Act or in any other lew. 
Section 25B, with which we are con- 
cerned, provides a special procedure for 
the disposal of applications for evictzon 
On the ground of bona fide requirement 
filed under the newly inserted Sec. 14A 
or under Cl. (e) of the proviso to Sec- 
tion 14 (1). This provision reads as Ðl- 
lows :— 


“25B. (1) Every application by a land- 
lord for the recovery of possession of 
any premises on the ground specified m 
clause (e) of the proviso to sub-sec, (1) 
of Section 14, or under Section 1I1¢A, 
shall be dealt with in accordance with 
the procedure specified in this section. 

(2) The Controller shall issue sum- 
mons, in relation to every application 
referred to in sub-section (1), in the 
form specified in the Third Schedule, 
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(3) (a) The Controller shall, in addi- 
tion to, and simultaneously with, the 
issue of summons for service on the 
tenant, also direct the summons to be 
served by registered post, acknowledg- 
ment due, addressed to the tenant or his 
agent empowered to accept the service 


at the place where the tenant or his 
agent actually and voluntarily resides 
or carries on business or personally 


works for gain and may, if the circum- 
stances of the case so require, also direct 
the publication of the summons in a 
newspaper circulating in the locality in 
which the tenant is last known to have 
resided or carried on business or per- 
sonally worked for gain. 

(b) When an acknowledgment pur- 
porting to be signed by the tenant or 
his agent is received by the Controller 
or the registered article containing the 
summons is received back with an en- 
dorsement purporting to have been made 
by a postal employee to the effect that 
the tenant or his agent had refused to 
take delivery of the registered article, 
the Controller may declare that there 
has been a valid service of summons. 

(4) The tenant on whom the summons 
is duly served (whether in the ordinary 
way or by registered post) in the form 
specified in the Third Schedule shail not 
contest the prayer for eviction from the 
premises unless he files an affidavit 
stating the grounds on which he seeks 
to contest the application for eviction 
and obtains leave from the Controller 
as hereinafter provided; and in default 
of his appearance in pursuance of the 
summons or his obtaining such leave, 
the statement made by the landlord in 
the application for eviction shall be 
deemed to be admitted by the tenant and 
the applicant shall be entitled to an 
order for eviction on the ground afore- 
said, . 


(5) The Controller shall give to the 
tenant leave to contest the application f 
the affidavit filed by the tenant discloses 
such facts as would disentitle the land- 
lord from obtaining an order for the re- 
covery of possession of the premises on 
the ground specified in clause (e) of the 
proviso to sub-section (1) of Section 14. 
or under Section 14A. 


(6) Where leave is granted to the 
tenant to contest the application, the 
Controller shall commence the hearing of 
the application as early as practicable. 
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(7) Notwithstanding anything con- 
tained in sub-section (2) of Section 37, 
the Controller shall, while holding an 
inquiry in a proceeding to which this 
Chapter applies, follow the practice and 
procedure of a Court of Small Causes, 
including the recording of evidence. 


(8) No appeal or second appeal shall 
lie against an order for the recovery of 
possession of any premises made by the 
Controller in accordance with the pro- 
cedure specified in this section: 


Provided that the High Court may, for 
the purpose of satisfying itself that an 
order made by the Controller under this 
section is according to law. call for the 
records of the case and pass such order 
in respect thereto as it thinks fit. 


(9) Where no application has been 
made to the High Court on revision, the 
Controller may exercise the powers of 
review in accordance with the provi- 
sions of Order XLVII of the First Sche- 
dule to the Code of Civil Procedure, 
1908. 


(10) Save as otherwise provided in 
this Chapter, the procedure for the dis- 
posal -of an application for eviction on 
the ground specified in clause (e) of the 
proviso to sub-section (1) of Section 14, 
or under Section 14A, shall be the same 
as the procedure for the disposal of ap- 
plications by Controllers.” 


Section 25C states that the Act is to 
have effect in a modified form in relation 
to certain persons, with whom we are 
no; concerned in this case. 


14. The effect of the insertion of Sec- 
tions 25A and 25B is ihat whenever any 
application for eviction of -a tenant is 
filed by a landlord under Section 14A, 
or under clause (e) of proviso to sub- 
section (1) of Section 14, the same was 
not to be tried according to the proce- 
dure laid down in Section 37 of the Act 
but. was to be tried according to the 
procedure laid down in Section 25B. 
Though the proviso to Section 14 (1) con- 
tained a number of grounds on the basis 
of which the landlord could ask for the 
eviction of the tenant, the Legislature, 
however, thought it proper to carve out 
a special procedure for the eviction of 
tenants only in respect of those cases 
where the landlord required the resi- 
dential premises bona fide for his own 
use. This special treafmerit was given 
to the applications filed under Section 
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14 (1) (e) and Section 14A because the 
Legislature felt that such applications 
should be disposed of expeditiously, In 
the Statement of Objects and Reasons it 
was, inter alia, stated that the 
amendment was being made “for simpli- 
fying the procedure for eviction of 
tenants in case the Jandlord requires 
the premises bona fide for the personal 
occupation”. 

15. Sub-section (4) of Section 25B 
provides that every such application for 
eviction on the ground of bona fide ye- 
quirement under Section 14A or under 
clause (e) of proviso to sub-section (1) 
of S. 14 shall be dealt with in accord- 
ance with the procedure specified in 
the said section. Sub-section (2) requires 
the Controller to Issue summons in the 
form specified in the Third Schedule in 
relation to every application which is so 
filed. Sub-section (3) (a) of Section 25B 
enjoins upon the Controller to direct 
summons to be served by registered post, 
acknowledgment due, in addition to the 
issue of summons for service in the nor- 
mal manner. The said sub-section fur- 
ther empowers the Controller to direct, 
if the circumstances so required, publica- 
tion of the summons in a newspaper cir- 
culating in the locality in which the 
tenant is last known to have resided or 
carried on business or personally work- 
ed for gain. Sub-section (3) (b) of Sec- 
tion 25B states under what circumstances 
the Controller may declare that there 
has been a valid service of summons. On 
the summons having been duly served, 
sub-sec. (4) of S. 25B, inter alia, states 
that a tenant shall not contest the prayer 
for eviction from the premises unless 
he files an affidavit stating the grounds 
on which he seeks to contest the applica- 
tion for eviction, and he also obtains 
leave from the Controller to so contest 
the application. The said sub-clause 
further provides that if there is a de- 
fault in the appearance on the part of 
the tenant, or if such leave is not ob- 
tained. then the statements made by the 
landlord in the application for eviction 
are to be deemed to have been admitted 
by the tenant and the landlord is, there- 
upon, entitled to an order for eviction 
on the ground of bona fide requirement. 
Sub-section (5) provides that the leave 
to contest would be granted by the Con- 
troller if the affidavit filed by the ten- 
ant disclosed such facts as would dis- 
entitle the landlord from obtaining an 
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order for recovery of possession on the 
ground of bona fide requirement. li 
leave is granted, sub-sections (6) and (7 
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mises and that the same were let for 
residential purposes. These are aver- 
ments of facts. It is not necessary for 


provide that the hearing will commenc?~‘him to state as to how he became the 


as soon as possible and the Controller is 
to follow the practice and procedure, 
while hearing such an eviction petitior., 
of a Court of Small Causes. Sub-section 
(8) of Section 25B takes away the right 
of appeal which is conferred on tha 
tenant under Section 38 (to the Tribuna:) 
and under Section 39 (to the High Court 
against the order of the Tribunal) cf 
the Act. The proviso to sub-section (8), 
however, enables the High Couri to call 
for the records for the purposes of satis- 
fying itself that the order made by the 
Controller under Section 25B is in ac- 
cordance with law and the High Court 
is entitled to pass such orders ip respect 
thereto as it thinks fit. Sub-section (9) 
_ gives an alternative remedy to the 
tenant. If the tenant chooses not to 
approach the High Court under suk- 
section (8) of Section -25B, the tenant 
can approach the Controller requirirg 
him to exercise his powers of review in 
accordance with the provisions of Order 
XLVII of the Civil P. C. Sub-sec, (19) 
states that, save as otherwise provided 
in Chapter IIA, the procedure for dis- 
posal of an application for eviction, œn 
the ground of bona fide requiremert, 
shall be the same as the procedure for 
the disposal of the application by the 
Controller. 

16. Reading the aforesaid provisions 
of the Act. it appears to us, that the 
landlord, when he initiates proceedings 
for eviction on the ground of bona fide 
requirement has to plead and state ell 
the material facts which are required to 
be stated under clause (e) to the proviso 
to Section 14 (1) or Section 14A, as the 
case may be, which would entitle him 
to get an order of eviction. Mere repro- 
duction of the words used in the statute 


is not enough. The petition must dis- 
close a cause of action based on the 
bundle of material facts for, in the 
event of the leave being refused, the 


statements made by the landlord in the 
application for eviction are to be deeri- 
ed to be admitted by the tenant. Tne 
statements of fact may be as elaborete 
as the landlord may desire to make, but 
it will be enough for the landlord to 
state, in an application for eviction, that 
he is the landlord and owner of the pre- 


owner, either by sale, gift, transfer, or 
by will or a family arrangement etc. 
The law requires the disclosure of all 
material facts in the pleadings and not 
the evidence by which they have to be 
proved. It is for this reason that itis not 
necessary for the owner of a property 
to state as to how he became the owner 
thereof. But as bona fide requirement 
of the landlord or absence of other rea- 
sonably suitble accommodation has to 
be inferred from all the facts and cir- 
cumstances, he must plead all such facts 
and circumstances in his application. He 
has to show as to how the need for get- 
ting the recovery of possession of the 
premises exists. In this connection he 
may have to plead the accommodation 
avallable with him, the non-existence of 
any alternative suitable accommodation, 
the extent of the members of the family - 
dependent upon him and the extent of 
the need of alternative or additional ac- 
commodation. Once such an application 
is filed the landlord would be entitled 
to an order for eviction at an early date, 
On the ground of bona fide requirement 
if the tenant does not appear or does 
not obtain leave to contest. After the 
service of summons it is for the tenant 
to disclose such facts as would disentitle 
the landlord from obtaining an order 
for recovery of possession. For the pur- 
poses of sub-sections (4) and (5) of Sec- 
tion 25B the affidavit filed by the tenant 
disclosing such facts would be, in a way, 
original proceedings independent of the 
application of the landlord for eviction 
on the ground of bona fide requirement, 
It will be for the tenant to disclose 
facts which would disentitle the landlord 
from obtaining an order for recovery 
and if he fails to disclose such facts the 
Controller is bound to refuse leave, 
whereupon an order for eviction is te 
follow. We may notice here that 
though Section 25B (4) does not contem- 
plate any application for leave to con- 
test being filed by the tenant but the 
form of the summons, set out in the 
Third Schedule to the Act, requires the 
tenant to obtain leave on his filing an 
application supported by an affidavit, Il 
appears. therefore, that a formal appli- 
cation for leave has to be filed, which 
may even be a brief application, but the 
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grounds on which leave to contest is 
sought have to be set out in detail in 
the affidavit, 5. 25B does not specially 
provide for the landlord being given 
an opportunity to file a reply to the 
affidavit filed by the tenant, Under sub- 
section (5) the Controller can pass an 
order granting leave to contest. The 
passing of such an order would, obvi- 
ously, be to the prejudice of the land- 
Jord. Can it be envisaged that such an 
order can be permitted to be passed 
without affording the landlord an oppor- 
tunity of rebutting the allegations made 
by the tenant in his affidavit? In our 
opinion the answer to this must neces- 
sarily be in the negative. Our jurispru- 
dence does not postulate the possibility 
of an order being made against a party 
without affording him an opportunity of 
meeting the case of the opposite party. 
The consideration of the affidavit of the 
tenant without having given an oppor- 
tunity to the landlord to file a reply 
would be clearly contrary to the princi- 
ples of natural justice. We are, there- 
fore, firmly of the belief that a landlord 
has to be given an opportunity of filing 
a reply. In exceptional circumstances 
the Controller may even give further 
opportunity to the tenant to file a re- 
joinder, but such an opportunity has to 
be a limited one and restricted to ena- 
bling the tenant to give an answer to what 
is stated by the landlord in his reply 
i. e. in the rejoinder the tenant cannot 
raise any new grounds or state fresh 
facts. 


17. The difficult question which arises 
while construing Section 25B is as to 
what are the principles on the basis of 
which the Controller should grant leave. 
Another question which arises in this 
connection is as to whether the Control- 
ler is entitled to see any affidavit or do- 
cument which may have been filed apart 
from the affidavit which is filed by the 
tenant under sub-section (4) of S. 25B. 
Different views have been expressed by 
different Judges of this Court in this 
aspect of the matter. It will be proper, 
at this stage, to refer to some of the 
decisions of this Court which were cited 
at the Bar before us. 


18. In Smt. Bejoli Roy Chowdhry v. 
Amar Kumar, (1977) 1 Ren CJ 897, it was 
observed that mere denial by the 
tenant of. the ground contained in the 
application under Section 14 (1) (e) 
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would not be enough for the grant of 
leave to contest. It was nevertheless 
observed by the learned Judge that ıt 
was not open to the Controller to sub- 
ject any material which was available 
on the record to scrutiny. In Delhi 
Cloth and General Mills Co. Ltd. v. T.S. 
Bhatia, (1977) 1 Ren CJ 902: (AIR 1978 
NOC 45) it was observed by H. L. Anand, 
J., that it was not open to the Control- 
ler to consider the documents filed by 
the landlord and nor was it open to 
decide the question of fact in controversy 
between the parties. Rajinder Sachar, J; 
in Jitendar Singh v. Manmohan Lal, 1977 
Rajdhani LR 522, observed that leave to 
contest should be granted if the objec- 
tions raised are not vague and can be 
decided only on evidence. It was, how- 
ever, observed that if the objections 
about notice or ownership appeared 
without merit then the tenant 
not be allowed to raise those objections. 
A similar view has been expressed in 
Moti Lal v. Manjit Singh. 1978 Rajdhani 
LR 228. It was also held that disputed 
questions of fact should be ‘set down for 
hearing and not decided on the basis of 
affidavit. Some of the other cases where 
it was held that if disputed questions 
arose, leave should be granted are N. N. 
Khanna v. Mrs, Leela Malhotra, (1979) 
15 Delhi LT 97, Dr. Shiv Nath Singh 
v. Piyare Lal Sharma, (1979) 15 Delhi 
LT 46, R. C. Jain v. S. K. Gupta, (1979) 
2 Rent LR 227, Union Carbides India 
Ltd. v. Sh. Dalip Singh, (1981) 1 Rent 
LR 558 and D. N. Gupta v. Jaswant 
Singh (1982) 21 Delhi LT 8: (AIR 1982 
Delhi 250). In Jai Nath Gupta and Com- 
pany v. Mahabir Prasad, (1979) 1 Ren 
CR 422 it was held that the tenant, in 
his affidavit, should disclose some worth- 
while and solid points and his merely 
asserting and controverting the ‘ aver- 
ments made by the landlord was noi 
sufficient in law to enable him to the 
grant of leave to contest. In Leela 
Wati v, Ganga Devi, (1980) 17 Delhi LT 
94: (AIR 1980 Delhi 209) Dalip K. 
Kapur. J., held that “the principle to 
be applied in ascertaining whether 
leave is to be granted is not to require 
the proof of the fact to be given before 
the fact is put to trial and to find out 
if there is a point which requires trial”. 
It was further observed by him that 
outrageous defences could be summanly 
rejected by the Controller but if there 
was a plausible defence which. was 


should , 
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raised then it was the duty of the Con- 
troller to put the matter to. trial and 
allow leave to con‘est. In Rishi Raj 
Verma v. Smt Veena Kumari, (1981) 1 
Rent LR 3, S. B. Wad, J., after refer- 
ring to the case of Maneka Gandhi v. 
Union of India, AIR 1978 SC 597, observ- 
ed that “it has now been held that even 
if there are no express words to that 
effect, the requirement of natural jus- 
tice would be insisted upon by Courts 
of law. The provision of Section 25. has, 
therefore, to be viewed in the Fight of 
the said law”. Ii was ‘held ‘that the 
tenant should have a fuller opportunity 
to adduce evidence and to cross-examine 
the landlord for verification of the truth 
of the averments made by the landlord. 
In the case of J. Mahajan v. Smt. Lila 
Wati Kapoor, (1980) 1 Ren CJ 264, leave 
was granted, inter alia. for the reason 
that the tenant’s affidavit raised a tria- 
In D. S. S. E Industries 
(P) Ltd. v. G. S. Sial, (1981) 1 Rent 
LR 496. it was held that at the 
time of granting leave the Con- 
troller is to refer to the eviction appli- 
cation, the documents. referred to there- 
in and the application for leave to defend 
supported by an affidavit. The reply 
of the landlord, it was observed, could 


be referred to but if the Tandlord made 


new allegations, which he had not made 
in the eviction application, then dispu- 
ted question would arise and the same 
could not be decided without recording 
evidence and, therefore, leave to con- 
test should be granted. It was, of course, 


observed that leave to contest Ís not to 


be granted if the disputes raised are 
sham or frivolous or mala fide. 


19. Reference may now be made to 


three other decisions of this. Court 
wherein somewhat different approach 
was adopted to the problem. In _ the 
case of Smt, V: L. Kashyap v, R. P. Puri, 
(1977) 1 Ren CJ 47: (AIR 1977 NOC 
205) B. C. Misra, J., had an occasion to 
consider the provisions of sub-sec. (4) 
of Section 25B, It had been contended 
before him that the provisions were ana~ 
logous. to Order 37 Rule 3 and strong 
reliance had been placed on the decision 
of the Supreme Court in’ the case of 
Santosh Kumar v. Bhai Mool Singh, 
AIR 1958 SC 321, which dealt. with a 
case arising under the provisions: of 
O. 37, R. 3. After referring to the afore- 
said Supreme Court case, it was held: 
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by B. C. Misra, J., that the said case 
did not apply to the provisions of Sec- 
tion 25B. It was observed by him as 
follows '‘— 


“The decision of the Supreme Court 
referred to above, in my opinion, has a 
persuasive value, but j¢ -does not apply to 
the provisions of law under our considera- 
ton. Under R. 3 of O. 37. the require- 
ment is seeking leave upon affidavits 
which disclose such facts as would make 
it incumbent on the holder to prove 
consideration, or such other facts as the 
suficient to support 
the application. Again, the leave may, 
in. the discretion of the Court, -be given 
unconditionally or be subject to such 
terms as to payment jinto Court, giving 
security etc, Consequently, in very 
many cases, the provision about impos- 
ing. conditions and terms in cases under 
Order 37 meets the ends of justice but 
no such provision is available in the 
procedure prescribed by Section 25B. 


_Moreover,the language of the two pro- 


visions. is not identical. The require- 
ment of sub-sec. (4) of S. 25B is that the 
affidavit filed by the tenant must dis- 
close: facts as would: disentitle the land- 
lord from obtaining an order for recovery 
of possession. The language of the provi- 
sion under consideration is more strin- 
gent and is to be strictly construed 
and applied.” , 


With regard to the consideration which 
should weigh with the Controller, when 
he is deciding as to whether leave to 
contest should be granted or not, it was 
observed as follows :— 


“The Controller, where leave to con- 
test the petition is sought, will consider 
whether the affidavits for leave are clear, 
specific and positive and the defence 
raised is bona fide and prima facie not 
untenable and untrue. But the Control- 
ler in. granting or refusing the leave 
cannot determine any disputed questions 
of fact, and if any such dispute arises 
bona fide. where the defence taken is 
clear, specific and: positive, then 
the petition must be set down 
for trial on evidence and the 
facts should be investigated as: 
quickly as possible, as is required by sub- 
secs. (6) and (7) of S. 25B. On the other 
hand, should the Controller find that the 
defence raised is not clear, specific and 
positive or is not bona fide, but has been 
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made only to gain time, he would be 
justified in refusing the leave to contest 
the petition. In case leave to contest has 
been granted, the petition for’ eviction 
would be set down for trial in accordance 
with the procedure prescribed by law 
and the landlord would then be required 
to lead evidence to prove the ingredients 
of the grounds on which he seeks evic- 
tion and the burden will lie on the 
landlord to prove his claim except in so 
far as any part of the claim be admit- 
ted by the tenant.” 


This provision also came up for consi- 
deration before one of us (Prakash 
Narain, C. J.) in the case of Precision 
Steel & Engineering Works v, Prem 
Deva Niranjan Deva Tayal (H. U. F), 
(1981) 20 Delhi LT 420. It was con- 
tended in that case on behalf of the 
tenant that triable issue having been 
raised the Controller should grant leave 
to contest and he should not have gone 
into the evidence and considered the 
documents on record at the stage. Re- 
pelling this argument it was observed 
by the Court as follows : 


“Section 25B of the Act was enacted 
by Parliament to give some respite to 
landlord bona fide needing premises for 
themselves and not compel them to 
undergo the trials and tribulations of a 
full-fledged trial to seek eviction. The 
legislative intent would be set at naught 
if documents filed along with an affida- 
vit and referred to in the affidavit are 
not allowed to be seen and read during 
summary proceedings, Indeed, the docu- 
ments filed along with an affidavit, as 
postulated by sub-section (5) of Sec. 25B 
of the Act would become part of the affi- 
davit. I do not see any infirmity in re- 
ference being made to those documents 
which are referred to in the affidavit in 
arriving at a correct conclusion in sum- 
mary proceedings of the tyne postulat- 
ed by Chapter IIIA of the Act. The 
same view has been expressed by an- 
other learned Judge in Ramesh Chand 
Sharma v. Harpal Singh Sharma, (1880) 
2 Ren CJ 630: (1980) 18 Delhi LT 412. I, 
therefore, hold that there was aboslute- 
ly no infirmity in the conculsion arriv- 
ed at by the Controller on the question 
of what was the letting purpose”. 


In S. K. Arora v. B. L. Sarna, (1982) 1 
Ren CJ 297: (AIR 1982 Delhi 205) 
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Yogeshwar Dayal. J. dealt with the con- 
tention as to whether the averments 
made by the tenant in his affidavit for 
leave to contest should be regarded as 
correct or not while deciding as to whe- 
ther the leave should be granted. It was 
observed by him as under :— 

“I also do not find ary merit in the 
submission of learned counsel for the 
tenant that the averments made by 
tenant in his application will have to be 
deemed to be correct. If this proposition 
is accepted it will completely defeat the 
purpose of summary trial. Due to pau- 
city of accommodation the tenant is 
likely to plead facts if, they are to be 
deemed to be accepted in every case for 
the purpose of deciding applications for 
leave, hardly any application could fail. 
This certainly is not the idea behind 
this provision. In my view while decid- 
ing these applications for leave to con- 
test. all that is required for the Control- 
ler is to observe rules of natural justice 
i. e, hear both the parties and give op- 
portunity to party to produce the ma- 
terial on which he relies and also grant 
opportunity to opposite party to rebut 
that material.” 

29. The aforesaid cases show the dif- 
ferent approaches which have been 
adopted by different Judges at different 
points of time in different cases. While 
in some cases it has been stated that 
documents which are filed are not to 
be considered, in other cases it has been 
observed that the Rent Centroller would 
be entitled to examine the documents 
in order to decide whether leave to con- 
test should be granted or not. Similarly, 
while in large number of cases it has. 
been held that if a disputed question 
arises then the leave should be granted 
but, on the other hand, in S. K. Arora’s 
case (AIR 1982 Delhi 205) it has been 
observed that all that was required is 
that the Controller should observe the 
rules of natural justice and to give op- 
portunity to the parties to produce ma- 
terial on which they rely. In that case 
the Court went into the merits and came 
to the conclusion that the case fulfilled 
the test of bona fide requirement by the 
landlord for occupation as a residence 
for himself, and that no facts had been 
disclosed by the tenant, in his affidavit, 
as would have disentitled the landlord 
from obtaining an order for the recovery 
of possession of the premises. In effect 
the learned Judge did examine the re- 
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cord and documents inorder to decide 
as to whether the case put forth by the 
tenant was correct Or not. 


21. In our opinion, in order to pro- 
perly construe the provisions of S, 25B, 
it is necessary to bear in mind the aim 
and object of this provision. As already 
observed by us earlier, the purpose of 
enacting Section 25B was to provide & 
speedy remedy in cases where applica- 
tions are filed for eviction of the tenants 
on the ground of bona fide requiremen- 
of the landlords. The Supreme Court 
also, while construing the provisions ©- 
Section 25B, and other provisions which 
were inserted by the Amending Act oZ 
1976, took into consideration the aim and 
object of the amendment. One such 
case which arose for consideration be- 
fore the Supreme Court, which primarily 
dealt with the -case of a landlord who 
was governed by the provisions of Sec- 
tion 14A. was that of Busching Schmitz 
Private Ltd. v. P. T. Menghani, AIR 
1977 SC 1569. It was observed whil= 
referring to the delay in getting orders 
for. eviction on the ground of bona fide 
need, that “the chronic disease needed 
drastic treatment and the legislative 
draftsmen created a chain of stiff pro- 
VISIONS ice ese eieee So a new right (Sec 
tion 14A) was created, accelerated re- 
medial procedures were prescribed (Sec- 
tions 25A and 25B).” In the case cf 
Kewal Singh v. Mt. Lajwanti, AIR 1980 
SC 161, the Supreme Court again, while 
construing the provisions of Sec. 25B, 
referred to the intention of the legis- 


lature in inserting Section 25B. Tt was 


observed by the Cour‘ as follows (at D. 
166):— —- 

“The Objects and Reasons clearly re- 
veal that the amendment has been mace 
for simplifying the procedure for evic- 


‘tion of tenants in case the landlord re-| 


quires the premises bona fide for 
his personal occupation. It is a matter 
of common. knowledge that even though 
the landlord may have an immediate ard 
imperative necessity for vacating the 
house given to a tenant he is compelled 
to resort to the time consuming ard 
dilatory procedure of a suit which takes 
years before the landlord is able to ob- 
tain the decree and.in most cases by the 
time the decree is passed. either 
landiord dies or the need disappears and 
the landlord is completely. deprived sf 
p a 1982, Delhi/27.,, X :-G—17., rifa 
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getting -any relief. It appears .to us 
that it was for these reasons that the 
legislature. in its wisdom thought: that 
a short and simple procedure shouid 
be provided for those landlords who 
generally want the premises for their 
bona fide necessity so that they may be 
able to get quick and expeditious re- 
lief.” 
It is the duty of the Court that, as far 
as possible, the provisions of a statute 
should be construed io bring out and 
maintain the legislative intention. The 
intention of the legislature while insert- 
ing Section 25B has b2en clearly stated 
by the Supreme Court in the aforesaid 
two decisions. It is in this background 
that we are called upon to examine the 
correctness of the arguments of Shri 
Ishwar Sahai to the effect that if the 
tenant, in his affidavit for leave to con- 
test, raises a triable issue then in such 
a case the Controller ought to grant 
leave to contest. 


22. In our opinion, the question as 
to whether the provisions of Section 25B 
of the- Act are analogous to Order 37, 
Rule 3 C. P.C. is no longer res integra. 
This question has come up for considera- 
tion before the Supreme Court twice, It 
was first raised before the Supreme Court 
in Busching’s case (AIR 1977 SC 1569). 
(supra). It was sought to be contended 
on behalf of the tenant, in that case, 
that the Controller could not shut out 
the tenant from being heard if a triable 
issue emerged, Repelling this argument 
the Supreme Court observed as follows 
(Para 11) :— i 

“But we make it plain even at this 
stage that it is fallacious to approximate 
(as was sought to be done) Seçtion 25B 
(5) with Order 37, Rule 3 of the Code 
of Civil Procedure. The social setting’ 
demanding summary proceeding, the 
nature of the subject-matter and, above 
all, the legislative diction ‘which has 
been deliberately designed, differ in the 
two provisions. The legal ambit and 
judicial discretion are wider in the latter 
while, in the former with which we 
are concerned, the scope for opening the 
door to defence is narrowed down by 
the strict words used The Controller's 
power to give leave to contest is crib- 
bed by the condition that the ‘affidavit 
filed by .the tenant discloses such facts 
as would, disentitle. the . landlord from 
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obtaining an order for the recovery of 
possession of the premises on the 
ground specified in Clause (e) of the pro- 
viso to sub-sec. (1) of S. 14, or under 
S. 14A. ‘Disclosure of facts which dis- 
entitle recovery of possession is a sine 
qua non for grant of leave.” 

In Smt. V. L, Kashyap’s case (AIR 1977 
NOC 205) (Delhi) (supra) also similar 
views had been expressed by. this Court 
which have already been noted earlier. 
The difference in the two provisions is 
evident from the difference in the lan- 
guage employed, as well as from the 
difference in the setting in which the 
two provisions are placed. In this con- 
nection reference may also be made to 
another decision of the Supreme Court 
(of a Bench of 3 Hon’ble Judges) in the 
ease of B. N. Mutto v. Dr. T. K, Nandi, 
AIR 1979 SC 460. Though that was a 
case of a Jandlord who was seeking to 
invoke the provisions of Section 14A, 
the Supreme. Court, however, deal; with 
the provisions of Section 14 (1) (e) also. 
While construing the said provision, it 
also dealt with the contention that the 
provision of Section 25B was analogous 
to that of Order 37 Rule 2 (3) and 3 (1). 


This contention was repelled in the fol- 


lowing words (Para 16):— 


“Leave to contest an application under 
Section 14A (1) cannot be said to be 
analogous to the provisions of grant of 
leave to defend as envisaged in the 
Civil Procedure Code. Order XXXVI, 
Rule 2, sub-rule (3) of the C. P. C. pro- 
vides that the defendant shall not ap- 
pear or defend the suit unless he obtains 
leave from a judge as hereinafter pro- 
vided so to appear and defend, Sub-rule 
(1) of Rule 3 of O. XXXVII lays down 
the procedure to obtain leave. Under 
the provisions leave to appear and de- 
fend the suit is to be given if the affi- 
davit discloses such facts as would 
make incumbent on the holder to prove 
consideration or such other facts as the 
Court may deem sufficient te support 
the application. The scope of S. 25 B (5) 
is very restricted for leave to contest 
can only be given if the facts are such 
as would disentitle the landlord from 
obtaining an order for recovery of pos- 
session on the ground specified in Sec- 
tion 144A.” 


23. It appears to us that notwithstand- 
gt the fact that since the decision of 
the Su upreme Court, at least, in the case 
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of Santosh Kumar (AIR 1958 SC 321) 
(supra) the provisions of Order 37 R. 3, 
C. P. C. have been construed to mean 
that leave to defend has to be granted 
if triable issue is raised, which makes 
it incumbent upon the plaintif to prove 
consideration or such other facts, the 
legislature nevertheless, while enacting 
Section 25B. discarded the theory of 
triable issue. Under Section 25B (4) on 
the contrary the legislative intent is that 
it is for the tenant to disclose such facts 
as would disentitle the landlord from 
obtaining an order for recovery of pos- 
session. While deciding as to- whether 
leave to defend should be granted or 
not, the Controller has not to deal with 
the merits of the eviction petition which 
is filed before him. He has to deal with 
the affidavit of the tenant containing 
grounds on the basis of which he seeks 
leave to contest. It is only if he is able 
to make out a ground which, in the opi- 
nion of the Controller, would. disentitle 
the landlord to the grant of an eviction 


order, that the leave to contest would 


be granted. 


24. Mr. Ishwar Sahai however, 
strongly relied upon the decisions of 
the Supreme Court in Charan Dass Dug- 
gal v. Brahma Nand, Civil Appeal 
No. 179 of 1982, decided on llth Jan- 
uary. 1982* and Om Prakash Saluja v. 
Smt, Saraswati Devi, Civil Appeal 
No. 527 of 1982, decided on 8th Febru- 
ary. 1982. In both these decisions the 
Supreme Court has observed that when 
triable issue is raised Jeave to contest 
Should be granted. We are.of the opi- 
nion that reliance cannot be placed by 
Shri Sahai on these decisions. Both 
these decisions were given by Benches of 
two Judges each. The observations, 
that if triable issue is raised leave toa 
contest should be granted, appear to be 
contrary to the decision of the Supreme 
Court in Busching’s case (AIR 1977 SC 
1569) and Mutto’s case (AIR 1979 SC 
460) (supra). The decision in Mutto's 
case was delivered by a Division Bench 


of three Judges, and it appears that 
this decision was not brought to the 
notice of the Court and that is why 


the said decision is not referred to in 
Charan Dass’s case (1982 Rajdhani LR 
243) (SC). and Om Prakash's case. The 
decision of the larger Bench of the 
Supreme Court, namely, in the case of 


*Reported in 1982 Rajdhan; LR 243 (SC) 
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Mutio has specifically repeiled the ap- 
plication of the principles of Order 37, 
Rule 3 to an application for leave ‘fo 
contest under Section 25B and this deci- 
sion is the law of the land under Arti- 
cle 141 of the Constitution and is bind- 
ing on us. 


25. In the light of the aforesaid, the 
next question which arises is as to what 
should be stated. in the eviction petition 
and in the affidavit for leave to contest 
and how should the same be dealt with 
by the Controller. While construing 
Section 25B (5) the Supreme Court, in 
Mutto’s case (AIR 1979 SC 460) had ob- 
served that the tenant should disclose 
such facts as would disentitle the land- 
lord from cbtaining an order for re- 
covery of possession. It was specifically 
observed by the Court that “the tenani 
. may resist the application on the grounds 
specified, namely that the premises are 
not let for residential purposes, that 
they are not required bona fide etc.” It 
was further observed in the said case 
that “leave to contest can only be 
given if the facts are such as would dis- 
entitle the landiord from obtaining an 
order for recovery of possession on the 
ground specified in Section 14A (in the 
present case Section 14 (1) (e)). It would 
follow from the aforesaid observations 
that the tenant, in his affidavit, should 
give as detailed facts as possible which 
would show that the landlord would not 
be entitled to get an order of eviction. 
The endeavour of the tenant has to bə 
te place on record facts which would 
show that the landlord, filing the evic- 
tion petition. is either not the landlord 
or he is not the owner or the premises 
have not been let for residential pur- 
poses alone or that they are not requi 
red bona fide for himself or members 
of his family or that the landlord is in 
possession of reasonably suitable resi 
dential accommodation. The defence 
has to be clear and not vague, positive 
and not negative, specific and not a shct 
in the dark. Merely disputing the 
averments made by the landord, in’ his 
petition under, section 14(1) (e) œ 
merely contending that none of the im- 
gredients as mentioned in Section 14 (1) 
(e) exist would not be sufficient to 
enable the tenant to the grant of leave. 
Such averments would be regarded zs 
vague or baid alegations and they 
cannot be regarded as disclosure cf 
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facts as would disentitle the landlord 
from obtaining an order of recovery of 
possession”, The tenant should, wherever 
possible, try and substantiate the alle- 
gations of fact by annexing such docu- 
ments to his affidavit as may be rele- 
vant to the issue. The tenant cannot 
afford to make vague assertions. It is no 
doubt true that the time within which 
the tenant is required to file an affida- 
vit is limited to only 15 days, but: the 
very purpose of limiting the time to 
15 days is to try and expedite the dis- 
posal of such, applications. The paucity 
of time cannot be a ground for not 
stating specific facts which would enable 
the tenant to the grant of leave to con- 
test. 


26. When such an affidavit has been 
filed by the tenant, the Rent Controller 
should grant an opportunity to the 
landlord to file a reply. This would be 
in consonance with the principles of 
natural justice. Moreover, in the ab- 
sence of such a reply, it will not be 
possible for the Controller to find out 
as to whether the allegations contained 
in the said affidavit are frivolous, sham, 
fictitious or mala fide etc. In appro- 
priate cases, as already observed, the 
Controller may also give an opportunity 
to the tenant to-file a rejoinder. 


27. While dealing with an applica- 
tion for leave to contest, the Controller 
is to first see as to whether the grounds 
raised are sham, mala fide or frivolous. 
in order to decide this, it may become 
necessary. for the Controller to refer to 
such documents as may be filed before 
him either with the eviction petition or 
with any of the affidavits. For example, 
while mere denial of ownership is not 
sufficient, the tenant may plead the 
ownership of someone other than the 
landlord. In such a case the Control- 
jer would be entitled to see the docu- 
ment of title, which may have been filed 
on the record, which would enable him 
to come to the conclusion whether the 
ground raised by the tenant is false or 
frivolous. Similarly, the Controller may 
be justified in looking to the lease-deed 
in order to find out the frivolity of the 
defence whether the premises were let 
for residential purposes or not. It may 
also, in appropriate cases, be proper for 
the Controller to look to the medical 
certificates etc., which may be filed on 
the record in order to Judge as to whe- 


1 


‘twhich are annexed to the affidavit. 
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leged requirement of the: landlord for 
medical reason is not made out, is false 
or frivolous. In our opinion, the docu- 
ments which are annexed to the affidav- 
vits become a part of the affidavits. Sub- 
section (5) of Section 25B enables the 
Controller to look to the affidavit, The 
said clause, therefore clearly would 
entitle the Controller to look to the do- 
cuments which are annexed to the affi- 
davit. This question may be viewed 
from another angle, If a landlord or a 
tenant in his affidavit sets out the con- 
tents of a document on which he wishes 
to rely, then will he not be entitled to 
require the Controller to look into those 
paragraphs of the affidavit where the 
document is extracted? The answer to 
this must necessarily be in the affirma- 
tive. If that be so, it cannot stand to 
reason that the Controller would not 
be entitled to look into the oe 
t 
is, of course, open to the Controller to 
take the view that he may not, in the 
facts and circumstances of a particular 
case, like to place any reliance on a do- 
cument which is so annexed without 
any further proof of the document. His 
disinclination to base his decision on 
documents, the correctness or authenti- 
city of which he is not immediately 
satisfied, does: not mean that he has no 
jurisdiction to refer to or rely on them. 
If he is debarred from looking at such 
documents it would amount to his being 
prevented from reading an affidavit as 
a whole, where such documents are an- 
nexed to or referred to in an affidavit. 


jJust as he would be entitled to look at 


» 
. 


conclusion that the defence 
not or sham or mala fide..or frivolous he. 


the documents annexed to an affidavit 
for leave to contest, similarly the Con- 
troller would also be entitled, in our 
opinion, to look at the documents filed 
along with the eviction petition or to 
the counter-affidavit of landlord, If the 
documents do not commend to the Con- 
troller at that stage, he may decline to 
place any reliance on them for the pur- 


poses of deciding as to whether leave 


to contest should be granted ar not, 
but he would be within his jurisdiction 
to refer to and rely on them, if he is so 
linclined. | 


28. If the Controller comes to the 
raised is 





has -further -to -see--as to... whether the 
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tenant has.raised a plausible defence or 
not. This is the view which has been 
expressed by the Supreme Court in 
Kewal Singh’s case (AIR 1980 SC 161) 


(supra) when it observed as follows 
(para 20):— 
“As discussed above the rights of 


tenants are sufficiently protected. For 
instance if the tenant presents a plau- 
sible defence the plaintiff can be non- 
suited if the defence is accepted by the 
Controller, The tenant however, cannot 


claim a legal right to take all sorts of 
frivolous, baseless or irrelevant pleas 
which alone the statute debars” (Em- 
phasis added). 

When the Controller comes to the con- 
clusion that the pleas raised are not 
frivolous, baseless or irrelevant or irra- 
tional and that the defence of the ten- 
ant would be entitled to the grant ofi. 
leave to contest and not otherwise. The 
tenant has not to raise merely a tria- 
ble issue, but his affidavit must disclose}. 
something more, namely, he must raise 
a plausible defence and must state such 
facts which would disentitle the land- 
lord from getting an order of recovery 
Of possession. It is for the tenant to 
show, by alleging facts, that all or any 
of the ingredients of S. 14 (1) (e) are 
absent in present case, For example, the 
tenant must state facts which will show 
the lack of bona fide on the part of the 
landlord in moving an application for 
eviction under S. 14 (1)(e) Similarly 
it will be for the tenant to disclose facts 
which may show that the premises were 
wholly or partly let for non-residential 
purposes or that the landlord has suffi- 
cient alternative accommodation availa- 
ble with him. The tenant, in’ other 
words, must fail or succeed on the facts 
which he discloses, and if he fails to 
disclose such facts as would. non-suit 
the landlord then in such a case, the 
Controller would be justified in refus-|- 
ing to grant leave to contest.. 

' 29. Before considering the merits of 
the present case, it is necessary to deal 
with C. M. Nos. 911 and 912 of 1982 
which are the tenants’ applications for 
hringing on record subsequent events 
alleged to have taken place after the 
filing of the eviction petition. At ‘the 
outset an objection has been raised on 
behalf of the respondents that such. an 
application is not maittainable. In our 
opinion, -Section 25B does .not contain 


1982. 


-any provision which prohibits the Hig 
Court from taking into consideration any 
subsequent events which may be alleged 
either by the tenant or the landlord. The 
jurisdiction of the High Court to pass 
order which hearing a revision is not 
as restricted ` as the powers -/ of 
the High Court while exercising 
jurisdiction under Section 115 C. P. C 
The High Court can see for itself as to 
whether the order passed is in accor- 
dance with law, and the High Court has 
the jurisdiction to pass such orders 'n 
respect thereof as it thinks fit. It 1s now 
well settled that the revisional jurisdic- 
tion of the High Court is a part of its 
general appellate jurisdiction as a supe- 
rior Court. This was so held by the 
Supreme Court in the case of Shanka? 
Ramchandra Abhyankar v., Krishnaji 
Dattatrya Bapat, AIR 1970 SC 1. deal- 
ing with the question as to whether the 
principle of merger of orders of inferior 
Courts is applicable in the case of order 
passed in revision, the Supreme Court 
observed as follows (Para 6) :— 


“Now when the aid of the High Court 
invoked on the revisional side it is dona 
because it is a superior Court and it can 
interfere for the purpose of  rectifyin2 
the error of the Court below. Section 115 
of the Civil P. C. circumscribes the 
limits of that jurisdiction but the juris- 
diction which is being exercised is a 
part of the general appellate jurisdic 
tion of the High Court as a _ supericr 
Court. It is ‘enly one of the modes cf 
exercising power conferred by the Ste- 
tute; basically and fundamentally it is 
the appellate jurisdiction of the High 
Court which is being invoked and exer- 
cised in-a wider and larger sense, We do 
not therefore, consider that the princi- 
ple of merger of order of inferior Courts 
in those of superior Courts would be aż- 
fected or would become inapplicable. by 
making a distinction between a petition 
for revision and an appeal”, 

In exercising such appellate powers, 
this Court does have the - inherent 
jurisdiction to permit subsequent evens 
being placed on record, if justice so de- 
mands. In S. R. Dutta v. Chunilal 
Bhatia, 1981 Rajdhani LR. 172: (AIR 
1981 NOC 147) this Court, while dealing 
with an appeal from an- order. of Rent 
Control Tribunal, took- inte. considers- 
tion subsequent events which had taken 
‘place: during the. -peridency. of the: ap- 
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peal. A similar view was expressed by 
T. P. S. Chawla, J. in the case of Sur- 
rinder Kumar Goyal v. B. N. Javeri. 
(1979) 1 Ren CR 265. But in all these 
cases, and in our view rightly. only those 
facts were taken into consideration 
which came into existence after the fil- 
ing of the eviction petition. If there 
were facts which were in existence at 
the time when the tenant filed an affi- 
davit seeking leave to contest, but such 
facts were not pleaded, then in our opi- 
nion he cannot be permitted to place 
the said facts on the record either by 
filing an additional] affidavit before the 
Rent Controller or before this Couri. 
The jurisdiction of this Court is to see 
whether the order passed by the Con- 
troller was in accordance with law, It 
will not be proper for the High Court 
to set aside the crder of the Controller 
on the basis of the faets which should] 
have been pleaded before the Controller, 


and which existed at the time 
when the eviction petition or the 
affidavit for leave to contest had 
been filed. We might observe 


that it is not as if the tenant, even under 
such circumstances, would be wholly 
without any remedy. If the tenant 
comes-4o know that certain facts existed 
which were concealed by the landlord 
from the Controller, while filing his evi- 
ction petition, or if the tenant gets into 
his possession some evidence which can 
non-suit the landlord, and which evi- 
dence was not available with the ten- 
ant despite his best efforts, then under 
those circumstances the tenant can ex- 
ercise his right of filing a review under 
sub-section (9) of Section 25B. The said 
provision clearly provides that when an 
application for review is filed, the Con- 
troller may exercise the powers of re- 
view in accordance with the provisions 
of Order 47 of the Civil P. C. I£ the 
tenant is able to satisfy the ingredients 
of Order 47 then the Controller would 
pass an order of review and give the 
tenant such relief as he may be entitled 
to. The tenant would, in such cases, 
while invoking the review jurisdiction] . 
of the Controller, place’ on record such 
evidence as he may be able to rely upon 
under the provisions of Order 47 R. 1. 
A review application -would have to bel 
filed within 30 days of the order of the 
Controller. Ordinarily such an applica~ 
tion would be -filed before a revision 
petition’ is’ filed’ under Section 25B (8).| 
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No prejudice would, therefore, be caused 
to the tenant if he is not permitted to 
plead such facts in the revision because 
he would be entitled to urge these facts 
by way of a review which he would 
have ordinarily filed before filing the 
evision petition. 


30. In the present case, the facts al- 
leged in the applications are those which 
came into existence subsequent to the 
filing of the eviction petition. It is first- 
ly contended that even though permis- 
sion had been granted to respondent 
No. 1 under Section 21 of the Act in re- 
spect of the premises where he is resid- 
ing, his landlord has, nevertheless, not 
filed any application for execution of 
the said order. It is contended that re- 
spondent No, 1 has become a_ regular 
tenant and his tanancy is not limited as 
envisaged under the order passed under 
Section 21. It is further alleged that re- 
spondent No. 2 is residing in Flat No. 5A. 
Juhu Church Road, Bombay and the said 
flat belongs to him. If is also contended 
that respondent No, 2 is still employed 
by M/s. Paper Products Ltd. In reply. 
the respondents have stated that the 
landlord of respondent No. 1 has not 
applied for execution of the order under 
Section 21 because respondent No. 1 had 
told him that an order for ejectment of 
the petitioners herein has been obtained 
and the premises at Tagore Garden would 
be vacated very soon. Respondent No. 1 
has contended that it is at his request 
that his landlord has shown indulgence 
and has permitted him to continue to 
remain in the premises for a short 
while, With regard to the allegations 
against respondent No. 2, it has been 
stated that the flat at Bombay does not 
belong to the said respondent, It has 
been further averred that, though res- 
pondent No. 2 is serving the Paper Pro- 
ducts Ltd. at Bombay, it is no longer 
possible for him to get further extension 
and his desire is to live permanently at 
Delhi as he was a permanent resident 
of Delhi and had gone to Bombay only 
to earn his livelihood. 


31. Even after taking the subse- 
quent events which are alleged in the 
aforesaid applications into consideration, 
in our opinion, the affidavits of the 
tenants did not disclose such facts as 
would disentitle the landlords to get an 
order for recovery of possession, The 
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main thrust of the arguments, on merits, 
of Shri Sahai is the alleged lack of bona 
fides on the part of the landlords in 
seeking the eviction of the tenants. It was 
in this connection that it was submitted 
that respondent No, 1 had manipulated 
to get the present premises in his occu- 
pation at Tagore Garden on rent, on the 
basis of an order passed under S. 21 of 
the Act, and notwithstanding the period 
mentioned in the said order having 
come to an end, no eviction petition had 
been filed by his landlord. 

32. The tenants have not denied that 
an order under Section 21 had been pass- — 
ed against respondent No, 1. At the 
time when the application for eviction 
was filed on 7th April, 1980 the said re- 
spondent No. 1 was in occupation of the 
premises at Tagore Garden as a tenant. 
whose period of tenancy was to expire 
on 31st August, 1980. The allegation of 
the tenants, that the said respondent 
had earlier vacated a house at Joshi 
Road reportedly after taking Pugree, is 
a vague allegation made without any 
basis. Respondent No. 1 in his reply had 
explained that proceedings had been in- 
itiated by his landlord for his eviction. 
In order to avoid litigation he took on 
rent the premises at Tagore Garden. The 
said premises were available to him only 
after an order under Section 21 had been ' 
passed, This shows the attitude of res- 
pondent No, 1 of avoiding litigation with 
his landlords. If an owner, who is resid- 
ing in tenanted premises, makes a com- 
mitment to return the premises to his 
landlord, and that commitment is gen- 
uine one and not sham or fraudulent, 
then it cannot be argued that the need 
of the said landlord for recovery of pos- 
session of residential premises from his 
tenants is not a bona fide need. In the 
present case, it has been clearly averred 
by respondent No, 1 that he has made 
a commitment to his landlord, that he 
will vacate the premises, and it is on 
his representation that his landlord at 
Tagore Garden had not filed an applica- 
tion for execution. The fact that res- 
pondent No. 1 had obtained an order of 
eviction against the  petitioners-herein, 
must have prevailed upon respondent 
No. 1’s landlord at Tagore Garden to 
believe that respondent No. 1 would be 
vacating the Tagore Garden premises 
and.. therefore, it was not necessary to 
apply for the execution of the order 
under Section 21. The tenants, in our 
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opinion, have not disclosed any facts 
which can show lack of bona fides or 
the part of the said respondent. In any 
case, another reason which has beer. 
given by respondent No, 1 for wanting 
the vacation of the premises in question 
is that the said respondent No. 1 is hav- 
ing to pay a rent of Rs. 375/- per month 
at Tagore Garden. At this old age, ÈE 
is averred, he would not like to bea? 
this financial burden and, therefore 
would like to shift to his own house, Il 
appears to us that financial circumstances 
may be such that bona fide need may 
arise for an owner to recover possession 
of the premises from his tenants, Like 
in the present case, if an ‘owner finds 
it difficult to bear the burden of paying 
the rent of the tenanted premises, be- 
cause of the poor financial condition of 
the owner, then it cannot be said that 
|such an owner does not bona fide need 
the premises owned by him and whici 
had been let out to tenants. If, as ia 
this case, a landlord is having to pay 
more rent in respect of premises taken 
by him on rent and the rent which h2 
receives from his tenants is lesser, thea 
in such a case it would be difficult to 
hold that the requirement of the land- 
lord, to obtain possession from his ten- 
ant, is not bona fide. In the present case, 
respondent No. 1 is paying a rent ci 
Rs. 375/- P.M. whereas Tulsi Dass is 
paying a rent of Rs. 12.50 P. M. and 
Mohan Lal is paying a rent of Rs, 25)- 
P. M. It is evident, therefore, that on 
this ground alone the requirement of 
the landlord is bona fide. The tenants, 
in the present case, have not shown 
that this submission of respondent No. 1 
lacks bona fides. 


33. It is a natural aspiration for a 
Jandlord, in his old age, to leave the 
tenanted premises and stay in his own 
house in the evening of his life. In som-s 
eases this desire may conceivably be- 
come an obsession with the landlord, 
and if he files an application for evicticm 
of his tenants then, in such circumstances, 
it will be difficult to hold that, what 
was previously only a desire, has now 
not become a bona fide need or require- 
ment. If such desire or obsession ad- 
versely affects the health of an owner, 
mentally or physically, then it can con- 
ceivably be argued that bona fide need 
arises for the landlord to recover pos- 
session of the house iet out by him. In 
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the present case both the landlords are 
old. Their desire to spend the last few 
years of their life together in the same 
house which is owned by them and 
which was inherited by them from thelr 
father and is, therefore, a family house, 
cannot be regarded as fanciful. Under 
these circumstances it was for the ten- 
ants to disclose facts which would show 
that this desire or need was fanciful or 
not bona fide. As already observed, 
the facts disclosed by the tenants do 
not make out such a case. 


34. With regard to Pyare Lal Chopra, 
it is true that he is at present employed 
at Bombay. The fact that his family 
house is in Delhi is not denied. Nor can 
it be denied that he hails from this part 
of the country. It is true that work 
has taken him to Bombay, but it is very 
normal for a person tc come back to his 
home town after his retirement. The 
plea of Pyare Lal Chopra is precisely 
this. He has stated that, though he had 
reached the age of superannuation, he 
has been given extension and is work- 
ing at Bombay but it will not be possi- 
ble for him to get further extension, His 
old age is a factor which has to be borne 
in mind, and it would prima facie show 
that there would be a need for him to 
find permanent residence on his retiring 
from service. It is nct disputed that he 
has been given extension by his em- 
ployers at Bombay. Normally an exten- 
Sion is never for an unlimited period and 
any prudent man, who is on extension, 
will have to plan out his retirement. If, 
therefore, he seeks the vacation of his 
house where he intends to live perman- 
ently for the rest of his life, and he 
seeks possession when his retirement 1s 
approaching, it cannot be said that he 
does not bona fide require the premises. 
The facts disclosed ty the tenants do 
not, in our opinion, show that Pyare Lal 
Chopra would be disentitled from ob- 
taining an order for recovery of posses- 
sion of the premises, 


35. The other objections of the ten- 
ants also were rightly held by the 
Rent Controller not to disclose such 
facts on the basis of which leave to con- 
test should have been granted, The find- 
ing of the Rent Controller to the effect 
that the landlords had given details 
showing how they had become owners 
of the property, has not been shown to 
be an incorrect conclusion. They were 
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-admittedly. the -heirs of their late father, 
who: was the owner of the premises in 
question. The rent has been paid by 
the tenants to the landlords, and what- 
ever rights had been inherited by the 
mother were bequeathed to the respon- 
dents by the registered will which had 
been executed by the mother in their 
favour. Even in the Municipal records 
the property had admittedly been mu- 
tated in favour of the landlords, There- 
fore, the allegation of the tenants that 
the landlords were not the only owners 
of the premises in question is factually 
without any basis. In any event, it is 
now well settled that co-owners can file 
petition for eviction even without join- 
ing the other co-owners, Therefore, even 
if it be assumed that the respondents 
were co-owners of the property, and 
apart from them ‘there were other ow- 
ners as well, the present petition could 
not be said to be not maintainable for, 
as already observed, any of the co- 
owners can file a petition for eviction. 
(See Smt. Kanta Goel v, B. P. Pathak, 
AIR 1977 SC 1599). The other allega- 
tion that the landlords wanted to in- 
crease the rent and had agreed to sell 
the house to them is. extremely vague. 
The Rent Controller rightly did not 
grant leave to contest on such a bald 
assertion of the tenants, 

36. It has been argued before us. that 
the jurisdiction of this Court under pro- 
viso to sub-section (8) of Section 25B is 
a limited jurisdiction and it is not open 
to the High Court to re-assessee the evi- 
dence and to interfere with the finding 
of fact. The. submission is that the Rent 
Controller has held that the tenant has 
failed to disclose facts which would 
entitle him to get leave to contest, This 
decision is a finding of fact and this 
finding of fact cannot be assailed in the 
present revisions. Our attention was 
drawn to the decision of the Supreme 
Court in the case of Hari Shanker v. 
Rao Girdhari Lal Chowdhury, AIR 1963 
SC 698. In that case the provisions of 
Section 35 of the Delhi and Ajmer Rent 
(Control) Act, 1952 came up for consi- 
deration. Section 35 (1) of the said Act 
read as follows: (Para 3):— 

“The High Court may, at any time, 
‘call for the record of any case under 
this Act for the purpose of satisfying 
itself that a decision made thérein is ac- 
cording to law and may pass such. order 
.in- relation, thereto. as jt thinks fit.” ~ 
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Under the'1952 Act the-. proceedings -for 
eviction of tenant had io be initiated be- 
fore a Subordinate Judge. First appeal 
against the decision of the trial Judge 
lay to the -District Judge. Under S. 35 
the High Court had the revisional juris-. 
diction. The Supreme Court, while con- 
struing Section 35, observed as follows 
(Para 8):— 


“The phrase “according to law” re- 
fers to the decision as a whole and is 
not to be equated to error of law or of 
fact simpliciter. It refers to the overall 
decision, which must be according to 
law which it would not be, if there is 
a miscarriage of justice due to a mis- 
take of law, The section is thus framed 
to confer larger powers than the power 
to correct error of jurisdiction to which 
Section 115 is limited. But if must not 
be overlooked that the section — in spite 
of its apparent width of language where 
it confers a power on the High Court 
to pass such order as the High Court 
might think fit, — is controlled by the 
opening words, where it says that the 
High Court may send for the record of 
the case to satisfy itself that the deci- 
sion is according to law.” It stands to 
reason that if it was considered . neces- 
sary that there should be a rehearing, a 
right of appeal would be a more appro- 
priate remedy, but the Act says that 
there is to be no further appeal.” — 


The Supreme Court observed that S, 35 
was almost the same as Section 25 of 
the Provincial Small Cause Courts Act. 
It quoted with approval the following 
observations of Beaumont, C. J. (as he 
then. was) in Bell & Co. Ltd. v. Waman 
Hemraj, AIR 1938 Bombay 223: — 


“The object of Section 25 is to enable 
the High Court to see that there has 
been no miscarriage of justice, that the 
decision was given according to law. 
The section does not enumerate the cases 
in which the Court may interfere in re- 
vision, as does Section 115 of the Code 
of Civil Procedure, and I certainly. do 
not propose to attemp; an exhaustive 
definition of the circumstances which 
may justify such interference; but in- 
stances which readily occur to the mind 
are cases in which the Court which made 
the order had .no jurisdiction, or -in 

which. the. Court has.based its decision 
on evidence which ‘should not have been 
admitted, or cases.,where the unsuccess- 
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ful party has not been given a proper 
opportunity of being heard, or the bur- 
den of proof has been placed on tke 
wrong shoulders. Wherever the Couzt 
comes to the conclusion that the unsuc- 
- cessful party has not had a proper trial 
according to law, then the Court cen 
interfere. But, in my opinion, the 
Court ought not to interfere merely b=- 
cause it thinks that possibly the Judge 


who heard the case may have arrived 
at a conclusion which the High Court 
would not have arrived at.” 

The Supreme Court held that there 


would be no justification, while exerci- 
ing powers under Section 35 of the said 
Act, in interfering with plain findings 
of fact. 


37. There is one very important dts- 
tinction which exists between the pro- 
visions of Section 25B ang those of Sec- 
tion 35 of the Delhi and Ajmer Rent 
(Control) Act, 1952. The distinction is 
that whereas the power of revision 
under Section 35 of the 1952 Act was 
to be exercised after a right of appeal 
had been exhausted by any of the per- 
ties, under Section 25B of the Act the 
right of appeal has been expressly taken 
away. In its place a limited right kas 
been conferred on the High Court in 
proviso to sub-section (8). We feel that 
the observations of the Supreme Court 
in Hari Shankar’s case (AIR 1963 3C 
698) would not, therefore, be quite ep- 
posite while construing the provisions of 
Section 25B (8). The limited jurisdiction 


as envisaged by Beaumont, C. J. in. 


Bell & Co.’s case (AIR 1938 Bom 253), 
which was approved by the Supreme 
Court in Hari Shankar’s case, may have 
been applicable if the right. of appeal 
contained in Section 38 of the Rent Con- 
trol Act, 1958 had not been taken away. 
Moreover, the language of Section 35 of 
the 1952 Act and Section 25B of -he 
present Act is not identical. In our opin- 
ion the jurisdiction of the High Court 
under proviso to Section 25B (8) has to 
be interpreted, keeping in view the legis- 
lative intent. The revision: under Sac- 
tion 25B (8) cannot be regarded as a frst 
appeal and nor can it be as restricted as 
the revisional jurisdiction under S. 115, 
C. P .C.- The High Court - would have 
jurisdiction to interfere if it is of the 
opinion that there-has been a: gross il- 
legality or material irregularity) which 


., Ihas .been. committed or. the’ Contro‘ler . 
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has acted in excess of his jurisdiction or 
has not exercised ‘the jurisdiction vested 
in him. A finding of fact arrived at by 
the Controller would not be interfered 
with by the High Court unless it can be 
shown that that finding has been arriv- 
ed at by misreading or omitting rel- 
evant evidence and this has resulted in 
gross injustice being caused. If none of 
the aforesaid circumstances exists the 
High Court would not be entitled to in- 
terfere with the order of the Controller 
in exercise of its jurisdiction under pro- 
viso to Section 25B (8) of the Act. 

38. For the aioresaid reasons the 
petitions are dismissed. In the special 
circumstances of the case, however, the 
parties are left to bear their own costs. 

Petitions dismissed. 
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Delhi Development Authority, Appel- 
lant v. M/s. Uppal Engineering Construc- 
tion Co., New Delhi, Respondent, 

F. A. O. (OS) 42 of 1980, D/- 5-3-1982. 

(A) Arbitration Act (10 of 1940), Sec- 


tion 30 — Setting aside of award — 
Powers of Court — Arbitrator passing 
speaking award — Court cannot re- 


examine reasons as Court of appeal re- | 
viewing their reasonableness. 


The sole arbitrator had awarded certain 
sums to the contractor on account of cer- 
tain claims made by him against A, He 
had given reasons for awarding various 
amounts, But those were all conclusions 
of facts. He had decided the dispute be- 
tween the disputants in a manner which 
appeared to him most just and reasona~ 
ble. In some cases he had applied the 
principle of quantum meruit and award- 
ed compensation for the work actually 
done. 


Held, the Court could not quarrel 
with his reasons and say that on this 
claim he ought to nave awarded less 
and on that item nothing, as that was 
within the domain and jurisdiction of 
arbitrator. The Court could not set aside 
the award because his reasoning wag 
not immaculate ‘or flawless. -` (Para 26) 
The award of the’ arbitrator is final 
and conclusive. Wrong or right the de- 
cision is binding if ‘it be reached fairly 
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Or after giving adequate opportunity to 
the parties to place thelr grievance. The 
Court cannot re-examine and reappraise 
the evidence which has been considered 
by the arbitrator and sit in appeal over 
the conclusion of,the arbitrator in pro- 
ceedings to set aside the award. The 
Court has no juirsdiction to investigate 
into the merits of the case and to ex- 
amine the documentary and oral evi- 
dence on the award for the purpose of 
finding out whether or not the arbitra- 
tor has committed an error of law. AIR 
1975 SC 230 Rel. on. (Paras 22, 24) 


If the arbitrator makes a non-speak~ 
ing award and has not given reasons 
the Court cannot probe into the mental 
processes of the arbitrator. If the ar- 
bitrator makes a speaking award and 
gives reasons the Court cannot set aside 
the award merely because the Court 
would have come to a different conclu- 
sion. The mere dissent of a Court 
from the arbitrator's conclusion is not 
enough to set aside the award unless it 
can be shown by anything appearing 
from the face of the award that the ar- 
bitrator has tied himself down to some 
special legal proposition which is un- 


sound. (Para 25) 
(B) Arbitration Act (10 of 1940), Sec- 
tion 30 — “Is otherwise invalid” — 
Contract between A and B for supply 
of bricks — Arbitrator awarding lump 
sum amount to A with regard to certain 
claims — It would not make the award 
invalid. - (Para 23) 
Cases Referred : Chronological Paras 
AIR 1982 Delhi 365 1, 8 
AIR 1975 SC 230 24 
AIR 1971 SC 69% , 8 
AIR 1967 SC 378 27 
AIR 1967 SC 1030 9, 23 
N. S. Sistani. for Petitioner; Rajesh 


Lakhanpal, for Respondent. 


LEILA SETH, J.:— The short point in 
issue in this appeal is the scope of 
scrutiny of a speaking award. Does the 
fact that the arbitrator has given a 
speaking award enlarge the function of 
the Court and permit it to examine the 
reasons, as a Court of appeal reviewing 
their “reasonableness”? In a detailed 
judgment delivered by us on 24th Feb- 
ruary 1982 in Delhi Development Au- 
thority v. M/s. Al Karma, F. A. O. (O. 8.) 
142 of 1079: {Reported in ATR 1982 
Delhi 365) we have-held not. 


D. D. Authority v, M/s. Uppal Engg. Construction Co. 
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2. Section 30 of the Arbitration Act, 
1940 prescribes the grounds on which an 
award can be set aside, The fact that 
an award is a reasoned award does not 
extend or change the Arbitration Act or 
law. If the error is apparent on the 
face of the award, it can be set aside, 
Naturally in a speaking award the rea- 
sons are apparent on the face of it, 
Therefore, if these reasons are based on 
any legal proposition which is errone- 
ous, the award can be set aside. 

3. The respondent M/s, Uppal Engin- 
eering Construction Co, (in short, “tha 
contractor’) entered mto a -contract 
with the appellant, Delhi Development 
Authority (in short, “DDA”). The con- 
tract was for building blocks of lower 
income group and middle income group 
flats in Wazir Pur, Ashok Vihar Phase 
Ill. Disputes arose and as the agreement 
contained an arbitration clause, being 
clause No. 25, these disputes were re- 
ferred to arbitration. Mr. R. S, Jindal, 
Superintending Engineer of the DDA 
was appointed the arbitrator, 


4, Mr, Jindal gave his award on 20th 
June, 1977. As the claim was for more 
than Rs. 50,000/- the arbitration clause 


required the arbitrator to indicate his 
reasons. He did so, The respondent 
‘moved this Court under Sections 14 


and 17 of the Arbitration Act to have 
the award made a rule of the Court: The 
DDA filed objections. R. N, Aggarwal, 
J., heard the matter. By his order 
dated 6th October, 1977, the learned 
Judge remitted the award to the arbi- 


‘trator for reconsideration and directed 


him to submit his reasons in detail 
with regard to claims 5 (b) and 6 to 
12, 3 


5. In pursuance of this direction, 
the detailed reasons pertaining to 
claims 5 (b) to 11 were submitted to this 
Court as per letter dated 7th Novem- 


ber, 1977. Thereafter the DDA once 
again filed their objections dated 6th 
July, 1978. 


6. Before the arbitrator there were 
20 items of claim. The claims partially 
allowed were those pertaining to items 
1 (a), 1 (b), 1 (ce), 5 (t), and 6 to Il 
and 17, Yogeshwar Dayal, J. who 
heard the matter on agreement of 
parties, set aside the award in relation 
to item No. 17. As a result, subject to 
his decision in relation to claim No. 17, 
the learned Judge made the award 4a 
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rule of the Court and passed a decree 
in termis thereof, He also directed 


that interest at the rate of 6 per cent 
per annum from the date of the decree 
till the date of the realisation, be paid, 
unless the decretal amount was paid 
within two months. He assessed costs 
at Rs, 500/- payable to the contractor. 
The judgment was delivered on 26th 
October, 19779. 

7. The DDA being 
appealed against the above mentioned 
judgment. They have challenged the 
decision pertaining to items Nos, 1 (a) 
1 (b), 1 (c), 5 (b), and 6 to 10. The main 
contention of Mr. Sistani, appearing 
for the DDA. is that the reasons are 
neither reasonable nor relevant; nor 
are they based on any evidence. 

$. As already noted, we have dealt 
with this matter in the case of M/s. 
Al Karma (AIR 1982 Delhi 365) (supra). 
We have held that the arbitrator when 
called upon to give a reasoned award 
is still not required to write a detailed 
judgment as Judges do. However, he 
is required to indicate. the trend of his 


aggrieved have 


thought process but not his menial 
meanderings, the purpose of commer- 
cial arbitration, being speedy certainty 


and a cheaper remedy, Since the par- 
ties choose their own arbitrator they 
cannot, when the award is good on the 
face of it, object to the decision either 
upon law or facts, unless such mistake 
appears on the face of the award or a 
document appended to or incorporated 
with it. (M/s: Allen Berry & Co. Pvt. 
Ltd. v. Union of India, AIR 1971 SC 
696). 


9. In any case the award will not 
be lightly set aside. The Court cannot 
exercise appellate powers over the ar- 
bitrator’s verdict. I; cannot review his 
award or correct mistakes in his ad- 
judication unless apparent on the face. 
(Firm Madanlal Roshanlal Mahajan v. 
Hukumchand Mills Ltd. Indore, AIR 
1967 SC 1030), It is clear that an ac- 
ceptance of the contention of learned 
counsel for the appellant, that the 
Court can examine the reasonableness 
of the reasons would cut at the root of 
the whole purpose of arbitration, the 
purpose being finality. 

10. It would, however, appear to us 
that if from the reasons mentioned in 
the award it is apparent that there is 
a complete non-application of mind by 
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the arbitrator because the reasons are 
totally irrelevant and/or unintelligible, 
the award can be set aside; for example 
if an arbitrator stated in his award thai 
his only reason for not granting a par- 
ticular claim for damages was that he 
did not like the face of the claimant. in 
such a case it would be patent on the 
face of the award that the referred rea- 
son is no reason at all. Because a 
reason is something which must be in 
“conformity to what is fairly to be ex- 
pected or called for”. 

(Chambers Dictionary). 

ll. But if the arbitrator gives rea- 
sons, It is not permissible for the Court 
to go into the sufficiency or adequacy 
of them or of the evidence, In any case 
the arbitrator is not required to give a 
detailed analysis or calculation of his 
conclusion even where the requirement 
is to give a reasoned award. 

12. With this background we proceed 
to examine the matters in contro- 
versy, which mainly pertain to items 1 
(a), 1 (b), 1 (©). These are: 

“Claims : 

1 (a) The claimants. claim a sum of 
Rs. 76.000/- on account of bricks as re- 
fund for effecting excessive recovery 
as sales tax and mineral tax on 70 lacs 
bricks, 

1 (b) The claimants ctaim a 
sum of Rs. 94,800/- on account of car- 
tage of bricks carted by the claimants. 

1 (c) The claimants claim that in 
ease the arbitrator came to the con- 
clusion that the cartage was to be 
borne by the claimants the amount of 
Rs, 33,600/- should still be paid to them 
instead of Rs. 94,800/- claimed in claim 
No. 1 (b) above on account of the in- 
creased rate of cartage. 

Award: 

The claim Nos, 1 (a), 1 (b) and 1 (c) 
are justified to the extent of Rupees 
37,000/- only. 

Reasons : 

I am inclined to agree to the conten- 
tion of the claimant that by virtue of 
the special condition given by the claim- 
ant in the tender which formed part 
of ‘the agreement, the respondent was 


bound to supply the bricks to the 
claimant at the site of work at controlled 
prices. As the respondent did nol 


abide by this condition and merely is- 
sued permits for 42,90,902 bricks they 
did not have right for the availing of 
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the rebate offered by the claimants in 
this condition for this quantity of 
bricks, So, the rebate of Rs. 60,610.95 p. 
as deducted by the respondent from the 
bills of the claimants is refundable to 


the claimants: However, the re- 
spondents have paid an extra amount 
of Rs. 79,578.11 p. to the claimants for 


the increase in the rates of bricks over 
the prevailing control rate at the time 
of receipt of the tender on the basis 
of the condition of rebate offered by 
the claimants. Accepting the condition 
of rebate as inoperative the amount of 
Rs, 79,578.11 p. is repayable by the 
claimants to the respondents, However, 
in that case, the claimants would ‘be en- 
titled to the payment of the extra cost 
of bricks as a result of Notification is- 
sued by the Government of India under 
clause 10 (c) of the agreement. The 
claim Nos. 1 (a), 1 (b) & 1 (c) are, 
therefore, justified to the exten, of 
Rs. 37,000/- only.” 


‘13. The bases of the claims pertain- 
ing to cartage of bricks and rebate are 
dependent on a specific condition which 
was introduced subsequently to the 
printed conditions of contract, Clause 
26 of the printed conditions of contract 
reads: 

"26. Permits for 71,81,600 Nos. of 
second class bricks as per CPWD spe- 
cifications, would be given to the con- 
tractor at the controlled rates plus one 
rupee per thousand number of bricks 
for mineral tax plus sales tax and other 
tax at prevailing rates. The payment for 
the cost of bricks will be made by the 
building contractor to the kiln con- 
tractor and the building. Contractor shall 
have to arrange for the transport from 
the kiln to the work site.” 

14. The specific condition which was 
introduced 
lowing terms: 
. “If the bricks are given to us at 
present control rate (i. e, the day we 
have submitted tender), we shell give 
rebate of Rs. 5/- per cubic metre on 
brick work items.” 

15. It is apparent from the reasons 
indicated above that the arbitrator con- 
sidered this. aspect of the. matter and 


accepted the submission. of -the con- 
tractor. The said submission was that 
the DDA was bound to supply the 


‘bricks at the control rate prevalent on 
submission of tender. and: 


the: date of. 
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that these were to be supplied at site; 
the giving of a permit to procure bricks 
at the subsequently prevailing rates was 
a compliance of the terms of the con- 
ract, 


16. The reasoning of the arbitrator is 
both relevant and intelligible, and is not 
based on any erroneous proposition of 
law, He noticed that though the bricks 
were not supplied at the control rate 
at site, a deduction by way of rebate 
of Rs. 5/- per cubic metre on brick 
work item had been made. He there- 
fore, after considering the claim jointly 
held that the claimant was entitled to 
Rs. 37,000/- only, taking note of the 
fact that the DDA had paid an extra 
amount of Rs. 79,578.11 for the increase 
in the rate of bricks and deducted a 
sum of Rs. 60,610.95 by way of rebate. 


17. Mr, Sistani appearing for the ap- 
pellant contended that the two above 
mentioned clauses have been errone- 
ously interpreted and as such, the arbi- 
trator’s conclusion is erroneous on the 
face of the award. 


18. Mr. Lakhanpal for the contrac- 
tor, however, submitted that the pur- 
port of introducing a special condition 


in the contract and offering a rebate 
was that the bricks were to be supplied 
at the control rate at site. It was 
because of the allurement of getting 
the bricks at site that the contractor 
readily agreed to grant a rebate of 
Rs. 5/- per cubic metre on brick work 
items. As far as the increases in the 
rates was concerned this would be av- 
ailable to him under clause 10 (c). Ac- 
cording to him the provision for rebate 
was in view of getting the bricks at site 
rather than being given permits where 
the contractor was at the mercy of the 
kiln owner with regard to supply and 
had to provide for cartage. 


19. It would appear to us that it is 
not necessary for us to examine this 
aspect of the matter as the reasons in- 
dicated by the arbitrator are intelligible 
and this enquiry wouid .be beyond the 
scope of the Court. 


20. If the interpretation accepted by 
the arbitrator of a clause in the agree- 
ment is absolutely (sic) .are: . plausible 
and the arbitrator accepts one- of them, 
it. cannot be said to be an error of law 
apparent on the face, of the award, or 
misconduct > by him. In -'such a. case 
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there is no question of setting aside tne 
award. 

21. Coming: next to the other claims 
— these are set out below as also tne 
award and reasons thereto: 


“Claim No. 5 (b). 

The claimants claim a sum of Rupees 
25,000/- on account of increase in the 
cost of material like, flush door shut- 
ters, sanitary wares angle iron flat etc. 
Award: 

The claim is justified to the extent of 
Rs, 5,200/- only. 

Reasons: 

The claimants claim a sum of 
Rs. 25,000/- on account of Increase in 
the cost of material like flush door, 
shutters, M. S. flats for grills and sean- 
itary wares etc. The claimants could 
not. prove the increase in the cost of, 
flush door shutters beyond 10% of its 
original cost, so, he is not entitled to 
extra payment for this item. There has 
been more than 10% increase in the 
cost of M. S. flats, sanitary wares like 
Indian W. C., Wash basin ete. as a zte- 
sult of statutory orders of the Govern- 
ment, So, the claimant is entitled to an 
amount of Rs. 5,200/- only on account 
of this increase. 

Claim No, 6: 


The claimants claim a sum of Rupes 
60,000/- on account of non-payment for 
the item of glazed doors etc. 


Award: 


The claim is justified to the extent of 
Rs. 4,500/- only. 
Reasons: 


The claimants had claimed a sum of 
Rs. 60,000/- on account of rion-paym=2nt 
of full rate for the item of glazed 
doors but they have further reduced 
their claim to Rs. 13.832/-. The shutters 
manufactured by the claimants had not 
been provided with the glass panes 
and also had not been painted besides 
non-provision of fittings, The respon- 
dents have made part payment for this 
incomplete shutters but the’ same was 
considered to be less than that justified 


on the basis of the actual work dcne. - 


So, this claim is justified 307 the 

of Rs. 4500/- only. 

Claim No. 7: . 
The claimants claim a sum of Rupees 

1.20 lacs on account of extra. substitut- 

ed items from Steel glazed’. windows ete.- 


extent 
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Award : i 

The claim is justified to the extent of 
Rs, 26,500/- oniy, 

Reasons: 

The claimants have claimed a sum of 
Rs, 1.20 lacs for the item of steel glaz- 
ed windows ete. This item has not 
been completely executed by the claim- 
ants ie. the manufactured windows 
have not been completely fixed at site, 
provided with glass panes fittings, paint- 
ing etc, The item executed by the claim- 
ants is not as per agreement and alsə 
is not a schedule rate. The substituted 
rate has also not been finalized by the 
respondents and he has only made an 
ad hoc payment for the work done by 
the claimants. The payment made by 


the respondents is considered on the 
lower side as compared to the actual 
work done by the claimant and so, 
claim is justified to the extent of Rs. 
26,500/-. 

Claim No. 8: 

The claimants claim a sum of Rs. 


14,850/- on account of non-payment of 
ornamental grills provided by them. 
Award: 
The claim is justified to the 
of Rs. 4,800/- only. 
Reasons : 
The 


extent 


claimants claim a sum of Rs. 


14,885/- on account of non-payment of -- 


for the ornamental 

them. Elliptical 
been provided in 
the grill which are of course more of 
ornamental value. But the respondent 
had made payment to the claiman; for 
the ordinary grill only which carries a 
lesser rate. According to the orna- 
mental element involved in the manu- 
facturing of these grills, the claim is 
justified to the extent of Rs. 4800/- 
only, ` 
Claim No. 9: 

The .claimants claim 


the justified rate 
grill provided by 
shaped pieces have 


a sum of Rs. 


45,826/- on account of less payment 
made to them by the respondents for 
the tanks. 

Award: 


The claim is justified to the extent of 
Rs. 4,200/- only. 
Reasons: 

The claimants claim. a sum of Rupees 
45,826/- on ‘account of less payment 
made to them by the. respondents for. 


the tanks. The tanks as provided in the 


agreement were supposed. to be. of 90 and. 


60. gallons. capacity oniy butas -actually 
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provided by the claimants at the in- 
stance of the respondents. capacities of 
the tanks are higher and so, the claim- 
ant is entitled to an extra payment 
for the extra capacity provided by him. 


The claim on this account is justified to . 


the extent of Rs, 4209/- only. 


Claim No. 10: 
The claimants claim a sum of Rs. 
2,400/- on account of chasing and 


making good the same for laying elec- 
trical ‘conduits, 


Award: 


The claim is justified to the extent of 
Rs. 1700/- only. 


Reasons: 


The claimants claim a sum of Rs. 
2400/- on account of chasing and making 
good the same for laying electrical con- 
duits. It has been observed at site also 
that the claimant had made good the 
chasing made bythe Department for the 
laying of the electrical conduits but he 
had not been paid by the ‘respondents 
for this work. However, as assessed. on 
the basis of the actual work done by 
the claimants, the claim is justified to 
the extent of Rs, 1700/- only.” 


22. It is apparent from the above 
that the reasons indicated are both re- 
levant and intelligible and are not 
based on any erroneous proposition of 
law, The arbitrator has indicated under 
each claim “the reason why” he had 
arrived at a particular conclusion. A 
detailed judgment is not required and 
even if the reasons are sketchy but 
throw light on the trend of thought 
this is sufficient. The  arbitrator’s 
award both on facts and law is final. 
There is no appeal from his verdict. 
The Court cannot review his award and 
correct any mistakes in his adjudication, 
unless the objection to the legality of 
the award is apparent on the face of 
It. We do not find any such illegality 
nor has any been brought to our notice. 


23. Mr. Sistani for the 
also finally contended that it was not 
proper for the arbitrator to award a 
lump sum amount with regard to 
claims 1 (a), 1 (b) and 1 (c) and this 
invalidated the award, We Go not agree. 
The fact that a lump sum of Rupees 
37,000/- was awarded does not make 
the award invalid. Bachawat, J., speak- 
ing for the Court in Firm Madanlal 
Roshanlal Mahajan’s case (AIR 1967 SC 
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appellant 
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1030) (supra) observed that the arbi- 
trator can give a lump sum award. 


24. We would once again emphasize 
what has often been said before that 
the award of the arbitrator is final and 
conclusive. Wrong or right the deci- 
sion is binding, if it oe reached fairly) 
or after giving adequate opportunity to 
the parties to place their grievance. 
The Court cannot re-examine and reap- 
praise the evidence which has been con- 
sidered by the arbitrator and sit in ap- 
peal over the conclusion of the arbitra- 
tor in proceedings to set aside the award. 
The Court has no jurisdiction to in-: 
vestigate into the merits of the case, 
and to examine the documentary and, 
oral evidence on the award for the pur- 
pose of finding out whether or not the 
arbitrator has committed an error of 
law. (N. Chellappan v. Secy., Kerala 
State Electricity Board, ATR 1975 SC 
230). 


25. If the arbitrator makes a non- 
speaking award and has not given rea- 
sons the Court cannot probe into the 
mental processes of the arbitrator. If 
the arbitrator makes a speaking award 
and gives reasons the Court cannot set 
aside the award merely because the 
Court would have come to a different 
conclusion. The mere dissent of a 
Court from the arbitrator’s conclusion 
is not enough to set aside the award 
unless it can be shown by anything 
appearing from the face of the award 
that the arbitrator has tied himself 
down to some special legal proposition 
which is unsound. 


26. Applying these principles to the 
present case what do we find? The 
sole arbitrator has awarded certain 
sums to the contractor og account of 
certain claims made by him against. 
the DDA. He has given reasons for 
awarding various ameunts. But these 
are all conclusions of fact. He has 
decided the dispute between the dis- 
putants in a manner which appeared to 
him most just and reasonable. In 


some cases he has applied the princi- 
ple of quantum meruit and ` awarded 
compensation for the work actually 


done. The Court cannot quarrel with 
his reasons and say that on this claim 
he ought to have awarded-.less and on 
that item nothing. This is within the 
domain and jurisdiction of the arbitra- 
tor. He is a domestic tribunal of parties’ 
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choice and they have agreed to he 
bound by his decision. The Court 


cannot set aside the award because his 
reasoning is not immaculate or flaw- 
less. An award is not invalid merely 
because by a process of Inference of 
argument it may be demonstrated 
that the arbitrator has committed some 
mistakes in arriving at his conclusions. 
(Bungo Steel Furniture Pvt. Ltd, v. 
Union of India, AIR 1967 Sc 378). We 
have restated these propositions at the 
risk of ‘repetition because it has tco 
often been urged upon us that the 
Court is entitled to examine closely 
the reasons of the arbitrator and set 
aside the award if those reasons do not 
appear to the Court to be convincing. 
Our short answer to this argument, is 
that the DDA has taken the chance of 
a favourable decision before the arbi- 
trator and not that the award has gone 
against it, it cannot ask the Court to 
set it aside because the arbitrator is gen- 
erally the final Judge of law and fact 
reasons or no reasons. 

27. For the reasons outlined above, 
we uphold the order of the learned 
Judge and dismiss the appeal with 
costs. l 

Appeal dismissed. 
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Punnu Ram and others, Appellants v. 
Chiranji Lal Gupta and others, Respon- 
dents. 

L. P.A. 190 of 1970, D/- 28-5-1982*. 

(A) Slum Areas (Improvement and 
Clearance) Act (1956), Pre. and S. 19 (4) 
— Object of the Act — Interpretation 
of Sec. 19 (4) — Cis. (a) and (b) of See- 
tion 19 (4) have to be read disjunctively 
as alternatives and not cumulatively, 


As 1S apparent from a reading of the 
Preamble the legislative intent of this 
social legislation is to attain an objec- 
tive and in the intervening period to 
provide protection to,- what may be 





*Against judgment of V. S. Deshpande 
J. in C. W. Nos, 126-D of 1966 and 
916-D of 1963, D/- 28-8-1970. 
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called, the weaker section of the society. 
The objective of this legislation is to 
eradicate the evil of slums by improv- 
ing and clearing them either singly or 
collectively, In the transitional] ‘period, 
till that is done, the weaker section of 
the sOciety is to be protected. AIR 1961 
SC 1602, Foll. (Para 5) 


The conditions mentioned in Cls. (a) 
and (b) of Sec. 19 (4) were conditions in 
the alternative and did not have to be 
read cumulatively. The principa] objec- 


- tive of the Act being clearance of slums 


and prevention of creation of slums, 
if in a given case the demolition or re- 
erection or reconstruction of a building 
or a set of buildings was necessary in 
the interest of slum clearance or im- 
provement, the poverty of the tenant 
even if established would not debar the 
competent authority from granting per- 
mission, (Para 23) 


Improvement and clearance of slum 
is the avowed object of the Act, Chap- 
ters II, IJ and IV give power to the 
State or its Officers to attain the objec- 
tive and in order to attain it has been 
given the requisite power so that there 
is No hindrance or obstruction, The exer- 
cise of power under Sec. 19 has to be 
in accordance with the legislative guide- 
lines contained in the Preamble and 
Chapters JI, II and IV of the Act, 

(Para 25) 


Clause (b) of Sec. 19 (4) cannot be 
read to mean that unless alternative 
accommodation is provided in every case 
as a precondition, improvement and 
clearance of slum areas cannot be con- 
templated, It may be in the interest of 
improvement and clearance of slum 
areas to some time demolish buildings 
even if it means evicting the occupants 
with no alternative accommodation þe- 
ing provided to them. (Para 25) 


It cannot be said that improvement 
and clearance of slum areas postulated 
by cl. (b) of Sec. 19 is only that impro- 
vement and clearance of slum area 
which is contemplated by Chapters II, 
HI and IV of the Act. No doubt, the ter- 
minology in Cl. (b) of S. 19 (4) is simi- 
lar to the terminology of the provisions 
in Chapters IJ, II and IV but the im- 
provement and clearance of slum areas 
contemplated in Chapter IV is in the 
context of protection granted to tenants 
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read in the context of enforcement of 
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rights and obligations of private parties. 
The Parliament was conscious of the con- 
ditions obtaining in the areas where the 
~ Act had been in force and the extent to 
which the objective had been achieved 
when it enacted Sec, 19 (4). Therefore, 
cls. (a) and (b) have to be read disjunc- 
tively and it would amount to looking at 
the matter from the point of view of the 
tenant when permission is granted if 
conditions contemplated by cl. (b) of 
Sec. 19 (4) exist. That incidentally the 
landlord is benefited is immaterial. Just 
as: protection from eviction is q social 
concept so is prevention of people from 
living in hovels, (Para 26) 


Further, it cannot also be said that 
clauses (a) and (b) must be read cumu- 
latively, and that even if the conditions 
postulated by cl. (b) exist, but the ten- 
ant is too poor to acquire alternative 
accommodation, he can in no circum- 
stances be evicted, If the competent 
authority on valid grounds comes to the 
conclusion in a given case that eviction 
of the tenant is in the interest of im- 
provement and clearance of slum areas, 
locking at it from the tenani’s point of 
view the competent authority need not 
further investigate the question of the 
means and status of the tenant. Case 
law discussed. (Para 26) 


In appropriate cases reports of the 
Commissioner about the state of the pre- 
mises may be looked into but in view of 
the provisions of Sec, 19 (4) when an 
application is filed under Sec, 19 (1) the 
authorities under the Act can exercise 
the power to grant or refuse to grant 
permission only within the limits set 
out by Sec. 19 (4). Admittedly, no other 
factors have been prescribed by any 
rules or regulations, Therefore, if either 
of the conditions postulated by cls.(a) 
and (b) of Sec, 19. (4) justified the grant 
of permission, it has to be granted. In 
plain language it means that if the ten- 
ant is held to have means to acquire al- 
ternative accommodation,’ .permission 
must be granted, Alternatively, even if 
the tenant does not have means to ac- 
quire alternative accommodation but his 
eviction is in the interest of improve- 
ment and clearance of slum areas, per- 
mission has tọ be granted. May be, in 
a given case, a poor tenant, if evicted, 
creates another slum. Nonetheless if it 
is'in the interest of | improvement and 
cléarance of a.slum area that he be evic- 
ted, then permission. must be granted: 
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proved.. All. other enquiries, including 
whether a person is a tenant or is not a 
tenant, or a jandlord needs or does not 
need the premises, are outside the scope 
of the enquiry contemplated by Sec. 19. 
These are matters which have to be con- 
sidered by civil Courts or by Rent Con- 
troller, (Paras 29, 30) 

(B) Slum Areas (Improvement and 
Clearance) Act (1956), S. 19 (4) — Im- 
provement and clearance of slum areas 
in S. 19 (4) does not mean improvement 
and clearance of slum areas by State 
alone under a proper Scheme. 


It cannot be said that the State and 
State alone is to act to attain the. ob- 
jective of this social legislation. An in- 
dividual or a group of inviduals owning 
property in slum areas can assist the 
State in attaining the objective of clear- 
ing and improving slums. Indeed, that 
is why the Parliament brought in the 
amendment to S. 19 and S. 19 (4) was 
enacted, — (Para 25) 

Improvement and clearance of slum 
areas in S. 19 (4) (b) does not mean im- 
provement and clearance of slum areas 
by the State alone under a proper 
scheme. In a given set of circumstances 
the improvement and clearance of slum 
areas can be effectuated by an owner of 
a building or a group of owners who 
will have to obtain sanction of the build- 
ing plans which can only be sanctioned 
under municipal bye-laws in force in 
the Union Territory: of Delhi if the pro- 
posed construction or reconstruction not 


only complies with the municipal bye- . 


laws but also complies with the. Zonal 
and Master Plans framed under the 
Delhi Development Act which are the 
documents for planned development of 
Delhi. (Para 26) 


(C) Slum Areas (Improvement and 
Clearance) Act (1956), Pre. and S. 19 (3) 
—- Word ‘tenant’ used in Preamble and 
S. 19 means tenant-in-law — Mere oc- 
cupier cannot be equated to a tenant. 


When the Legislature used the term 
“tenant” in S. 19 as well as in the Pre- 
amble of the Act it meant tenant-in- 
law. The protection contemplated is for 
a tenant as recognised by law, A mere 


occupier | cannot þe equated to a tenant. 
‘An occupier may be a trespasser or a 


Jicensee oy a tenant. The concept of 
welfare State’ ‘cannot extend- to ‘giving 


interest of tenants - 
-that slum areas are- acquired and/or im- - 


e a 
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protection to trespassers or’ persons wO 
have no right of occupation, (Para £7) 
' Cases Referred : Chronological Paras 


AIR 1974 Delhi 32 21 
(1973) LPA No. 122 of 1969, D/- 18-3- 

1973 (Delhi), Mahabir Pershad v. M's. 

Mahalakshmi Investment and Property 
(1971) C. W. No. 1268 of 1970 D/- 30-7- 
1971 (Delhi), Fatima v. N. K. Rai 20 
ILR (1970) 1 Delhi 768 : 1970 Ren OJ 


899 19, 20, 21, 22 
(1966) 2 Delhi LT 256 18, 19 
AIR 1963 Puni 492 17 


3, 5, 6, 14, 15, 19, 
23, 25 


l R. S. Narula, Sr. Advocate with D. S. 
Narula, for Appellants: I. D. Garg w-th 
Maheshwar Dayal, for Respondents. 


PRAKASH NARAIN, C. J..:— These 
three appeals have been placed before 
us on a reference by a Division Bench of 
this Court. Some of the points in fhe 
three appeals are different þut it is not 
necessary to deal with each one of them 
as the main point is common and on 
that alone turns the fate of these ap- 
peals. | 

2. The common point of law whch 
arises for determination in these cases is 
with regard to the interpretation of sub- 
sec. (4) of S. 19 of the Slum Areas (Im- 
provement and Clearance) Act, 1956, 
hereinafter referred to as the Act. This 
provision reads as under :— 

“(4) In granting or refusing to grant 
the permission under sub-section (3), ~he 
Competent Authority shal] take into ac- 
count the following factors, namely :— 

(a) whether alternative accommoda- 
tion within the means of the tenant 
would be available to him if he were 


AIR 1961 SC 1602 


evicted: 
(b) whether the eviction is in the 
interest of improvement and clearance 


of the slum areas: 
. (c) such other factors, if any, as may 
be prescribed.” 


3. The contention on behalf of he 
appellants’ is that keeping in view the 
Observations ‘of the’ Supreme Court in 
Jyoti Pershad y, Administrator for the 
Union Territory of Delhi, AIR 1961 SC 
1602, clauses (a) and (b) of sub-section 
(4) of S. 19 of the Act have to be read 
cumulatively and permission to execute 
any order or decree of eviction against 
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a tenant orto institute eviction proceed- 
ings against a tenant can only be. grant- 
ed if findings of the competent authority 
on both clauses (a) and (b) of Section 19 
(4) of the Act are against the conten- 
tion of the tenant. In other words, the 
competent authority has to first deter- 
mine whether the tenant, if evicted, can. 
within his means get alternative accomo- 
dation of the type which would not re- 
sult in creating another slum and then 
determine whether the eviction would 
be in the interest of improvement and 
clearance of the slum areas. Alterna- 
tively, the appellants submit, even if the 
finding of the competent authority is 
that the tenant, if evicted, can get ac- 
commodation within his means of a type 
which will not create slums, the tenant 
cannot be evicted unless he is given 
reasonable alternative accommodation 
which will not be slum-type of accom- 
modation, AS a further alternative it is 
submitted that for a tenant who does 
not have the means to get alternative 
accommodation of the type which may 
be described as not being a slum, he 
can be evicted or allowed to be evicted 
Only if alternate decent accommodation 
is made available to him. The appel- 
lants contend that several decisions of 
this court in which it has been held 
that clauses (a) and (b) of Section 19 (4) 
of the Act have to be considered by 
the competent authority  disjunctively. 
and not cumulatively need to be recon- 
sidered in view of the dicta of the Sup- 
reme Court in Jyoti Pershad’s case 
(supra). 


4. As opposed to the above conten- 
tions the respondents submit that clauses 
(a) and (b) of Section 19 (4) of the Act 
have to be read disjunctively.. If the 
finding of the competent authority is that 
the tenant has adequate means to ac- 
quire alternative accommodation, per- 
mission to evict should be granted with- 
out any further consideration ‘of the 
postulates of clause (b). It is further 
Submitted that if the postulates of sub- 
clause (b) of Section 19 (4) of the Act 
are satisfied, namely, on the facts and 
circumstances of the case the competent 
authority comes to the conclusion that 
eviction of the tenant is necessary in 
the interest of improvement and clea- 
rance of slum areas then the fact that 
the tenant does not have means to ac- 
quire alternative accommodation is. irre- 
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levant. In putting forth this submis- 
sion the respondents counter the con- 
tention on behalf of the appellants that 
improvement and clearance of the slum 
areas cOntemplated by clause (b) of Sec- 
tion 19 (4) of the Act has. to be improve- 
ment and clearance of the slum areas as 
contemplated by Chapters IJI and IV of 
the Act. The contention is that the 
scheme for the improvement and clea- 
rance of slum areas by the State or 
any authority under the State alone 
should not and cannot be regarded as a 
condition precedent for invoking clause 
(b) of Section 19 (4) of the Act as this 
activity can even be undertaken by an 
owner Or a group of owners of the pro- 
perty. 

4A. The Preamble of the Act reads 
as under :— 

“An Act to provide for the improve- 
ment and clearance of slum areas in 
certain Union Territories and for the 
protection of tenants in such areas from 
eviction.” 

5. As is apparent from a reading of 
the Preamble the legislative intent of 
a social legislation of the type with 
which we are concerned is to attain 
an objective and in the intervening 
period to provide protection to what 
may be called, the weaker section of 
the society. A careful study of the sub- 
Stantive provisions of the Act would 
bring out this objective even better and 
we shal] be dealing with the same. Suf- 
fice it to say at this stage that the ob- 
_|jecive of this legislation is to eradicate 
the evil of slums by improving and 
clearing them either singly or collective- 
ly. In the transitional] period, till that 
is done, the weaker section of the soci- 
jety is to be protected. This aspect is 


brought out with great force in Jyoti 


Pershad’s ‘case (AIR 1961 SC 1602) 
(supra). For reasons which it is almost 
impossible to enumerate or even com- 


prehend, the socia] objective sought tO 
be realised by the Act enacted by the 
- Parliament way back in 1956 has not yet 
been realised to any significant extent. 
Indeed, Section 19 of the Act was amend-~ 
ed by Parliament by the amending Act 
43 of 1964, realising after 8 years that 
the Act had been in force, that the ob- 
jective outlined by the Preamble need- 
ed to be further clarified or elaborated 
by substituting Section 19 as it existed 
earlier with the section as contained in 
Section 10 of Act 43 of 1964. Today 
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therefore, we will have to read not only 
the Preamble but the entire Act in the 
light of Section 19 as amended to get a 
clear picture of the legislative intent. 
Section 19 as it stood prior to the 
amendment of 1964 reads as under :— 

“19 (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force, no person who has ob- 
tained any decree or order for the evic- 
tion of a tenant from any building in 
a Slum area shall be entitled to execute 
such decree or order except with the 
previous permission in writing of the 
Competent Authority. 

(2) Every person desiring to obtain 
the permission referred to in sub-sec- 
tion (1) shall make an application in 
writing to the Competent Authority in 
such form and containing such parti- 
culars aS may be prescribed, 

(3) On receipt of such application, the 
Competent Authority, after giving an 
Opportunity to the tenant of being heard 
and after making such summary inquiry 
into the circumstances of the cases as 
it deems fit, shall by order in writing 
either grant such permission or refuse 
to grant such permission. 


(4) Where the Competent Authority 
refuses to grant the permission, he shall 
record a brief statement of the reasons 
for such refusal and furnish a copy 
thereof to the applicant.” 

The amendment to Section 19 reads as 
under :— 

“19 (1) Notwithstanding anything con- 
tained in any other law for the time 
being in force, no person shall, except 
with the previous permission in writing 
of the Competent Authority— 

(a) institute, after the 
ment of the Slum Areas (Improvement 
and Clearance) Amendment Act, 1964, 
any suit or proceeding for obtaining any 
decree or order for the eviction of a 
tenant from any building or land in a 
slum area. Or 

(b) Where any decree or order is 
obtained in any suit or proceeding insti- 
tuted before such commencement for the 
eviction of a tenant from any building 
or land in such area, execute such dec- 
ree Or order, 

(2) Every person desiring -to obtain 
the permission referred to in sub-section 
(1) shall make an application in writing 
to the Competent Authority in such form 
and containing such particulars as may 
be prescribed. 


commence- 
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(3) On receipt of such -application, 
the Competent Authority, after givmg 
an opportunity to the parties of bemg 
heard and after making such summery 
inquiry into the. circumstances of the 
ease as it thinks fit, shall by order in 
writing, either grant or refuse to grant 
such permission, 


(4) In granting or refusing fo grant 
the permission under sub-section (3), the 
Competent Authority shall take into ac- 
count the following factors namely :-— 


(a) Whether alternative accommoda- 
tion within the means of the tenant 
would be available to him if he were 
evicted; 

(b) Whether the eviction is in .she 
interest of improvement and clearance 
of the slum areas: 

(c) Such other 
may be prescribed. 


(5) Whether the Competent Authority 
refuses to grant the permission, it skall 
record a brief statement of the reasons 
for such refusal and furnish a capy 
thereof to the applicant.” 


factors, if any, as 


6. Why ‘we are reading the unamend- . 


ed Section 19 also is because in Jyoti 
Pershad’s case (AIR 1961 SC 1602), 
which was decided in 1961, their Lord- 
ships of the Supreme Court who w:2re 
concerned with the unamended Section 
19, and in construing it observed. that 
as guideline for the enquiry postulated 
by the Competent Authority was to be 
found in the Preamble, the Section 
could not be regarded as giving arbit- 
rary powers. Mr. Narula, appearing for 
the appellants, however, submits that 
the amendment. of Section 19 would still 
not make any difference as the law de- 
clared in Jyoti Pershad’s case is bind- 
ing on courts and the legislative intent 
on a correct reading of the Preamble 
even with the amended Section 19 would 
be as laid down in Jyoti Pershad’s case. 


' 7. Before we deal- with the above 
contention, it would be but proper to 
notice the scheme of the Act. We have 
already read the Preamble. Chapte- I 
deals with preliminary matters and has 
two sections, .Section 1 deals with the 
title of the Act and the extent and ccm- 
mencement thereof, Section 2 sets nut 
terms which have been defined. Clause 
(f) of Section 2 defines “Occupier”, 
This provision reads as under :— 


Puńnu Ram v. Chiranji 


‘Lal Gupta (FB) Delhi 435 


ii ‘Occupier’ includes tm- 


(a) any person who for the time be- 
ing is paying or is liable to pay to the 
owner the rent or any portion of the 
rent of the land or building in respect 
of which such rent is paid or is pay- 
able; 


(b) an owner in occupation of, or 
otherwise using his land or building; 

(c) a rent-free tenant of any land or 
building; and 

(d) a, licensee in 
land or building: and 

(e) amy person who is liable to pay 
the owner damages for the use and oc- 
cupation of any land or building;” 
Clause (g) of Section 2 denifines ‘Owner’. 
Clause (D of Section 2 defines the term 
"Slum clearance’ as meaning the clear- 
ance of any slum area by the demolition 
and removal of buildings therefrom. 
Clause (j) defines the term ‘Work of 
Improvement” which reads as under :— 
“Work of improvement’ includes in re- 
lation to any building in a slum area 
the execution of any one or more of 
the: following works, namely .— 

(i) necessary repairs: ` 

(ii) Structural alterations: 

(iii) Provision of light points, water 
taps and bathing places: 


| occupation of any 


(iv) Construction of drains, open or 
covered: 
(v) Provision of latrines, including 


conversion or dry latrines into water- 
borne latrines: 

‘(vi) Provision -of additional improved 
fixtures or fittings: 

' (vii) Opening up or paving of court- 
yards: 

(viii) removal of rubbish, and 


(ix) any other work including the 
demolition of any building Or any part 
thereof which in the opinion of the com- 
petent authority is necessary for execut- 
ing any of the works specified above.” 
The term “tenant” has not been defined 
by the Act despite the fact that it is 
used in some of the provisions which we 
will notice later. 


8. Chapter: IJ and Chapter I deal 
with declaration of slum areas and the 
power conferred on the State to fulfil 
the avowed object of the Act. of clear- 
ance and improvement of slum areas. 
Section 3 lays down that the competent 
authority (as - defined -in Section 2 (c)) 
upon report from any of its officers 
or other.. information in its pos- 
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session and on being ‘satisfied in respect 
of any area that the buildings in that 
area are either unfit for human habita- 
tion or are dilapidated or there is over- 
crowding etc, by notification in the Offi- 
cia] Gazette declare any area to be a 


slum area. We are told that in the Union. 


Territory of Delhi the entire walled city 
of Old Delhi has been declared slum 
area. AS provided by sub-sec. (2) of Sec- 
tion 3 in determining whether a build- 
ing is unfit for human habitation for 
the purposes of the Act, the competent 
authority has to have regard to speci- 
fied factors. Thus, the power under Sec- 
tion 3 is to declare either an entire 
area as Slum area or a building as co- 
vered by the Act being in the nature 
of a slum. Section 4 of the Act confers 
powers on the competent authority to 
cal] upon the owner of a building to get 
work done in the nautre of Improvement 
of a building declared unfit for human 
habitation so that it is rendered a build- 
ing fit for human habitation, If the 
owner is not able to do so within the 
time specified in the notice, the com- 
petent authority is authorised to carry 
out the necessary works of improvement 
himself by Sec. 5 of the Act and recover 
the. expenses incurred. After the work 
of improvement has been executed, the 
competent authority is even authorised 
by Sec. 6 to entrust maintenance of the 
building to a local authority at the cost 
of the occupier, Section 6A empowers 
the competent authority by a notification 
to direct that no person shall erect any 
building in a slum area except with the 
previous permission in writing of the 
competent authority. Obviously, this is 
with the intention to ensure that new 
Or improved buildings do not go up ex- 
cept in accordance with a regular sche- 
me in consonance with the object of 
clearing and improving slum areas. Sec- 
tion 7 gives the power to the competent 
authority to direct demolition of build- 
ings unfit for human habitation. Sec- 
tion 8 deals with procedure to be fol- 
lowed where a demolition order is made. 


9. Chapter IV of the Act deals with 
slum clearance and re-development and 
obviously postulates qa scheme in con- 
sonance with the principles of a welfare 
State. Sec. 9 empowers the. competent 
authority to declare the whole or any 
part of an area which: has been declar- 
ed as a slum area to bea clearance area. 
Section 10 authorises clearance: of~ slum 
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from the area declared to be qa clear- - 
ance area, Section 11 empowers the com- 
petent authority to re-develop a clear- 
ance area, 


10. In order to make the scheme 
workable, power is conferred by the 
provisions of Chapter V to compulsorily 
acquire land and building after pay- 
ment of compensation to persons inter- 
ested. Sections 12 to 18 deal with this 
aspect, 


11. Chapter VI deals with protection 
of tenants from eviction in slum areas. 
Section 19 is the first section in this 
Chapter and the same has been read, 
both before and after the amendment. 
Section 20 provides for appeals against 
orders refusing to grant permission re~ 
ferred to in Sec. 19, Section 20-A deals 
with restoration of possession of premis- 
es vacated to a tenant where a tenant 
vacates the building or is evicted there 
from on the ground that it was required 
for the purpose of executing any work 
of improvement or for the purpose of 
re~erection of the building if the ten- 
ant has filed a declaration with the com- 
petent authoriy that he desires to be 
replaced in occupation of the building 
after the completion of the work of im- 
provement or re-erection of the build- 
ing, as the case may be, Section 20-B 
deals with rents in slum areas of build- 
ings which are re-erected or improved. 
Section 21 lays down that the provisions 
of Chapter VI will not apply to or in 
relation to the eviction ynder any law 
of a tenant from any building in a slum 
area belonging to the Government, the 
Delhi Development Authority or any 
loca] authority. 


12. Chapter VII deals with wmiscel- 
laneous provisions like power of entry, 
inspection, the time when the same is to 
be done and other powers incidenta] to 
fulfilling the objects of the Act. Sec- 
tion 30 gives a residuary power of ap- 


peal against orders, notices, directions 
ete. issued by the competent ` authority 
excluding the provision of appeal 


against orders, notices, directions etc. 
issued by the competent authority ex- 
cluding the provision of appeal in Sec- 
tion 20 of the Act, Section 31 deals with 
the manner of service of notices ete. 
Section 32 provides for penalties. Sec- 
tion 33 is significant. It lays down that 
where the erection of a building is com- 
menced or is: being carried’ out or has - 
been completed, in“ contravention of any 
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restriction or condition imposed - ynder 
sub-sec. (7)-of Sec. 10 or a plan for the 
re-development of any clearance area 
ete, the competent authority may, in 
addition to any other remedy, make an 
order directing that such erection shall 
be demolished by the owner thereof 
within a specified time, If the owner 
fails to comply with the said order, the 
competent authority is empowered tc 
demolish the same and recover the ex- 
penses. Section 34 provides that no court 
inferior to that of a Magistrate Ist Class 
shall try an offence punishable under 
the Act. Section 35 is the usual provi- 
sion that previous sanction of the com- 
petent authority is necessary pefore any 
prosecution for an offence under the Act 
is instituted, Section 36 provides for de- 
legation of powers by the competent 
authority, Section 37 provides for pro- 
tection of action taken in good faith. 
Section 37-A is the usual provision in & 
special law barring jurisdiction of civi- 
courts, Section 38 declares the competent 
authority and any person authorised by 
him under the Act tobe a public. ser- 
vant within the meaning of Sec. 21 of 
the Indian Penal Code. Section 39 provi- 
des for the Act and the Rules made 
thereunder to have an overriding effect 
on any other law. Section 40 gives the 
Central Government power to frame 
rules, 


13. By S. R. O. 488 of 1957 the Cen- 
tral Government framed the Slum Areas 


(Improvement and Clearance) Rules, 
1957 hereinafter referred to as the 
Rules, These Rules provide for the 


forms in which various notices etc. are 
to be issued and the manner of authen- 
tication of the same, Rule § lays dowr 
what every plan for re-development ož 
a slum area has to. include. Rule f 
spells out the requirements of Sectior. 
19. AT a 


14. The validity and vires of the Act, 
as originally enacted by Parliament, 
was challenged py three petitions filed 
under Art. 32 of the Constitution oł 
India in the Supreme | Court. In parti- 
cular, the constitutionality of Section 19 
of the Act was challenged on the ground 
that it offended Fundamental . Rights 


guaranteed by Articles 14 and 19 (1) (8), 
of the Constitution, One ,of the petitions . 
was filed by Jyoti Pershad, He ‘claimed . 


that he was. the owner. .of a. house . in 
Delhi in which respondents 3. to 11, in 
the petition were the. tenants... .- Each -o2 


Punnu .Ram.:v. Chiranji - 


Lal Gupta (FB) ` Delhi 437 > 


the 9 tenants occupied a single room 
tenement. -As the petitioner considered . 
the house to be old which required 

demolition and reconstruction, he sub- 
mitted a plan to the then Delhi Muni- 
cipal] Committee and applied for sanc- 
tion for reconstruction of the house. The 
plan was sanctioned. Thereafter he filed 
suits against the nine tenants under Sec- 
tion 13 (1) (g) of the Delhi and Ajmer 
Rent Control Act, 1952. The Civil] Courts 
decreed the suits for the eviction of the 
tenants and gave three months’ time to 
the tenants to vacate the premises in 
their possession as postulated by and in 
terms of Section 15 of the said Act of 
1952. Appeals filed by the tenants were 
dismissed by the Senior Sub-Judge, 
Delhi. In the meanwhile the sanction 
given by the Delhi Municipa] Committee 
lapsed and Jyoti Pershad had to apply 
for renewal] of the sanction, While this 
was still pending the Slum Areas (Im- 
provement and Clearance) Act, 96 of 
1956 was enacted by Parliament and 
came into force in the Union Territory 
of Delhi, Another development that took 
place was the regulations came into force 
for integrated and planned develop- 
ment of Delhi. On account of the second 
change the renewal] of the sanction of 
the building plan - submitted by Jyoti 
Pershad had to take some more time. 
He was also required on account of the 
first change, namely, the Act coming in- 
to force, to apply under Section 19 of 
the Act for permission to execute the 
decrees he had obtained against his nine 
tenants, Accordingly, he filed nine ap- 
plications under Section 19 of the Act 
for permission to execute the decrees of 
eviction, These petitions were dismissed 
by the competent authority by his order 
dated January 13, 1958 on the ground 
that the sanction to reconstruct the 
building which the petitioner had ob- 
tained from the. Municipality in 1956 
had expired. The petitioner was, how- 
ever,. given option to revive his applica- 
tions after getting the requisite sanction 
for reconstruction, Having cbtained that 
he again filed nine applications under 
Section 19 of the Act for permission to 
execute the decrees. These applications 
were dismissed and permission was de- 
clined by' an: order. dated July 30, 1958. 
on the ground that the: tenants were old 
tenants and very poor persons; they 


were. living in, Slum. conditions and did 


not, have the means -tozacquire any, other. 
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accommodation and considering the 
human aspect of the misery that may 
be caused to the tenants, if evicted, the 
permission could not be granted. Ap- 
peals under Section 20 filed by Jyoti 
Pershad were also dismissed on the same 
grounds. Thereupon he filed. a petition 
under Article 32 of the Constitution and 
moved the Supreme Court to. strike 
down Section 19 of the Act as violative 
of Articles 14 and 19 (1) (£) of the Con- 
stitution. It was submitted that Sec, 19 
conferred arbitrary power on the com- 
petent authority without any guidelines 
and so, infringed Article 14 of the Con- 
stitution. It was further . contended that 
withholding of the permission by exer- 
cise of unguided and arbitrary discre- 
tion amounts to deprivation of property 
within the meaning of Art. 19 (1) (f) of 
the Constitution, Therefore, the point 
in issue before the Supreme Court was 
whether the unamended Sec 19 confer- 
red unguided and arbitrary power or 
discretion. It is in this context that the 
Supreme Court read the Preamble and 
other provisions of the Act to find out 
whether there was any legislative guide- 
line for the exercise of the power con- 
ferred by Sec. 19 of the Act. The argu- 
ment that inasmuch as the Act fixed no 
time limit during which alone the res- 
traint on eviction is to operate was 
advanced to show the arbitrary nature 
Of the law which would be violative of 
Article 14 of the Constitution. The 
Supreme Court repelled the contention 
raised and upheld the constitutionality of 
Section 19 of the Act observing, inter 
alia, aS under :— 


“The preamble describes the Act as 
one enacted for two purposes: (1) the 
improvement and clearance of slum 
areas in certain Union Territories, and 
(2) for the protection of tenants in such 
areas from eviction. These twin objects 
are sought to be carried out by Chapters 
If to VI of the enactment, Chapter I 
which consists of one section — S, 3 — 
provides a definition of what are ‘slum 
areas’ and their declaration as such. The 
tests for determining whether the area 
could be declared a ‘slum area’ or “not 
briefly are whether the buildings in the 
area are (a) unfit for human habitation, 
or (b) are by reason of dtlapidation, over- 
crowding, ete, detrimental to safety, 
health and morals. It is in areas so de- 
clared as ‘slum Areas’ that the rest of the 
enactment is to operate, ‘The provisions, 
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that in order 
declared a ‘slum 


however, make it clear 
that an area may be 


-area’ every building in that area need 


not be unfit for human habitation or 
that human habitation in every building 
in such area should be detrimental to 
the safety, health or morals of the 
dwellers. We are making this observation 
because of a suggestion made that the 
declared purpose of protecting the ten- 
ants from eviction was inconsistent with 
the Policy underlying the declaration of 
an arĉa aS a ‘Slum area’ and that thus 
the Act manifested two contrary or con- 
flicting ideas or principles which would 
negative each other and thus leave no 
fixed policy to guide ‘the competent 
authority’ when exercising the powers 
to grant or refuse eviction when an ap- 
plication was made to him in that be- 
half under Sec. 19 of the Act.” 


After dilating upon the scheme of the 
Act and the objects of the provisions in 
the various Chapters, the Supreme 
Court while dealing with Chapter VI 
which sets out the protection afforded 
to tenants in slum areas from 
eviction, observed as under: “...... Ob- 
viously, if the protection that 
is afforded is read in the context of the 
rest of the Act, it is clear that it is to. 
enable the poor who have no other 
place to go to, and who if they were 
compelled to go out, would necessarily 
create other slums in the process and 
like ‘perhaps in Jess commodious: and 
more unhealthy surroundings than those 
from which they were evicted to re- 
main in their dwellings until provision 
is made for a better life for them else- 
where, Though therefore, the Act fixes 
no time limit. during which alone the 
restraint on eviction is to operate, it is 
clear from the policy and purpose of the 
enactment that the object which it seeks 
to achieve that this restriction would 
only be for a period which would be 
determined by the speed with which 
the authorities are able to make other 
provisions for affording the slum dwel- 
ler-tenants better living conditions, The 
Act, no doubt, looks at the problem not 
from the point of view of the landlord, 
his needs, the money he has sunk in the 
house and the possible profit that he 
might make if the house were either let 
to other tenants or was reconstructed 
and let out, but rather from the point 
of view of the tenants who have no al- 
ternative accommodation and who would 
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be stranded in the open if an order for 
eviction were passed. The Act itself 
contemplates eviction in cases where on 
the ground of the house being unfit for 
human habitation it has to be demolish- 
ed either singly under Sec. 7 or as one 
of the block of buildings under Ch. IV. 
So long therefore as a building can, 
without great detriment to health or 


safety, permit accommodation, the policy . 


of the enactment would seem to suggest 
that the slum dweller should not be evi- 
ected unless alternative accommodation 
could be obtained for. him ...... In view 
of the foregoing we consider that there 
is enough guidance to the competent 
authority in the use of his discretion 
under Sec. 19 (1) of the Act and we, 
therefore, reject the contention that Sec- 
tion 19 is obnoxious to the equal pro- 
tection of laws guaranteed by Art. 14 of 
the Constitution ......... the guidance 
which we have held could be derivec 
from the enactment, and that it bears = 
reasonable and rational relationship tc 
the object to be attained by the Act anc 
in fact, would fulfil] the purpose whick. 
the law seeks to achieve, viz., the order- 
ly elimination of slums, with interim 
protection for the slum dwellers until 
they were moved into better dwell- 
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It is somewhat unfortunate that though 
the object sought to be achieved by the 
Act, enacted by. Parliament in 1956,. was 
expected to be achieved with a certair 
amount of despatch, for unforeseen rea- 
. sons and difficulties the object has stil 
not been fully realised. However 
laudable the object, there were 
and have been practical  difficul- 
ties in completely eradicating slums 
though it cannot be denied that con- 
siderable work has been done in this 
regard. The need for the continuance o- 
such a social legislation, therefore, has 
not ceased to exist in the context of the 
egalitarian society to which we are 
pledged, Indeed, in some ways realising 
all these aspects Sec. 19 was amendec 
and so, today one has to pronounce upor 
the existing law aNd not: be completely 
guided by observations made by the 
Supreme Court in a different context 
way back in 1961. We cannot persuade 
ourselves to agree with Mr. Narula 
learned counsel for the appellants, that 
the amended Sec, 19 also has to be con- 
strueq only as per the observations of 
the Supreme Court in Jyoti. Pershad’s 
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case (AIR 1961 SC 1602) and that if 
the. tenant is found to be lacking in 
means to take alternative accommoda- 
tion, he cannot be allowed to be evicted 
unless adequate alternative accommoda- 
tion is made available to him by the 
State, 


15. It has been urged by Mr. Narula 
that not only on account of what has 
been said by the Supreme.Court in Jyoti 
Pershad’s ease (AIR 1961 SC 1602) but 
also otherwise in finding out whethe: 
conditions postulated by Sec. 19 exist 
or not, the approach of the competent 
authority has to be that the matter is 
to be examined from the point of view 
of giving protection to a poor tenant and 
the matter is not to be looked at all from 
the point of view of the landlord. WH 
is further urged that even the amended 
Sec. 19 lays down nothing more thari 
what was already laid down in Jyoti 
Pershad’s case and al] the factors enu- 
merated in Sec. 19 (4) of the Act have 
to be taken into consideration, not mere- 
ly the existence of one or the other 
factor, He contends that if this is to be 
the approach in construing the scope and 
effect of Sec. 19 (4) of the Act then some 
of the decisions rendered by this Court 
and other courts require reconsideration. 


16. It will, therefore, be in the fit- 
ness of things if we now advert to the 
various decisions brought to our notice. 


' 17. In Vishendas y. Administrator’ of 
the Union Territory of Delhi, AIR 1963 
Puni 492, D. K. Mahajan, J. sitting at 
Delhi in the Circuit Bench of that court 
held that while granting or refusing 
permission to evict a tenant under Sec- 
tion 19 of the Act, the authorities need 
not go into the need of the premises by 
the landlord. The primary requirement 
that has to be gone into is what is the 
Status of the tenant and his means tọ 
get alternative accommodation so that if 
he is evicted he does not create another 
slum, The learned Judge had relied on 
Jyoti Pershad’s case In making the 
above observations. l 


18. In Smt, Parvati Devi v. Tibbia 
College Board,.1966 (2) Delhi LT 256, a 
Bench of the Punjab High Court sitting 
in Circuit at Delhi observed that the 
question whether alternative accommo- 
dation within the means of the tenant 
would: be ‘available to him if he were 
evicted in one of the matters which is 
to be taken into account by the. com- 
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petent authority. It was held that Sec- 
tion 19 of the Act does not lay down 
that in all cases where alternative ac- 
commodation within the means of that 
tenant could not be available to him the 
competent authority must refuse the 
permission, The Bench approved, look- 
ing at the circumstances under which 
eviction had been ordered by a Rent 
Controller under the rent contro] legis- 
lation, and. held that if eviction had 
been ordered to enable a landlord to 
carry out any work at the instance of 
‘the Government of the Delhi Develop- 
ment Authority or the Municipal Cor- 
poration of Delhi in pursuance of any 
improvement scheme or development 
scheme and such building work cannot 
be carried out without the premises be- 
ing vacated, the poverty of the tenant 
cannot be allowed to block the improve- 
ment scheme or development scheme 
. which the landlord is under an obliga- 
tion to carry out, In this context, the 
argument that Jyoti Pershad’s case lays 
down a rule that a poor tenant who has 
no means to take alternative accommo- 
dation cannot be turned out unless he 
is provided with alternative accommoda- 
tion was repelled, 

19. In C. R. Abrol v. Administrator 
under the Slum Areas, ILR 1970 (1) 
Delhi 768 a Bench of this Court held 
that Sec. 19 (4) of the Act is mandatory 
and exhaustive and that the Competent 
Authority, while exercising discretion 
given to it, must take into account the 
factors stated in Sec, 19 (4) and nothing 
else, Referring to the decision in Smt. 
Parvati Devi’s case (supra) the Bench 
Observed that despite the amendment of 
Sec. 19 of the Act, Jyoti Pershad’s case 
(AIR 1961 SC 1602) should -be sufficient 
to cOnstrue Sec. 19 (4) as being manda- 
tory and exhaustive even though. such 
construction may prevent the landlord 
from evicting his tenant except on one 
of the grounds expressly mentioned 
therein, The discretion given to’ the 
competent authority to give or refuse 
permission under the unamended S. 19 
was to be exercised, according to the 
Supreme Court, on principles gatherable 
from the enactment, It is well settled 
that such discretion. ‘if 
irrelevant or extraneous’ considerations 


would have to be struck down as illegal- 
and ultra vires the Act. The Legislature, ~- 
therefore,.inserted a new sub-sec. (4) in’ 


Sec. 19 to give effect: to the observations 
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of the Supreme Court by expressly lay- 
ing down the considerations which must 
guide the competent authority in exer- 
cising the discretion, The new S. 19 (4) 
enjoins upon the competent authority 
to take into’ consideration the factors 
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enumerated thereunder,’ The Legislature | 


has, therefore, enacted what it considers 
to be the relevant considerations which 


will guide the competent authority. 
Therefore, those are the only factors 
which can be taken into consideration 


and none other. Abrol’s case, therefore, 
lays down the rule that Sec. 19 (4) 


enumerates the factors which alone can ` 


be taken into consideration by the Com- 
petent Authority and that if either of 
the factors are in existence the com- 
petent authority has the ` discretion to 
grant permission. This decision, there- 


fore makes a departure from the law 
as understood earlier, l 
20. In Fatma v. M. K. Rai, (C. W. 


1268 of 1970 decided on July 30, 1971) 
a learned single Judge on this court 
construed the rule enunciated in Abrol’s 
case (Supra) and reiterated that Section 
19 (4) of the Act was mandatory as well 
as exhaustive, He further observed that 


. the considerations under Clauses (a) and 


(b) in Section 19 (4) were alternatives 
and were not to be read cumulatively. 
The learned Judge further observed that 
there has to be a clear and definite 
findings by the competent authority on 
the status of the tenant vis-a-vis his abi- 
lity to find alternative accommodation 
within his means without creating an- 
other slum. A mere observation that the 
competent authority regarded the ten- 
ant as having poor status was not 
enough. 

21. In M/s. Kishan Lal Mahadeo Per- 
shad v. I. K. Sharma, AIR 1974 Delhi 32, 
one of us (Prakash Narain, J.) was con- 
cerned with a petition. under Art, 227 
of the Constitution in which an order 
of the competent authority was challen- 
ged granting permission -to a landlord 
to file a petition for eviction against 


. the petitioners before this court. It was 
. urged in that case that inasmuch as-the 


competent authority had not considered 
the status or means ‘of the tenant, as 
was mandatory in view of the rule 
enunciated in Abrol’s case (ILR (1970) 
1 Delhi 768), his order was vitiated. It 


was held that in-the ¢ircumstances of 
that’ case finding ‘ regarding status or 
ability’.to find alternative: accommoda- 


tion was not necessary. The eviction of 
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the petitioner, in that.case, was sought 
from a shop, It was established that the 
petitioner had shifted his ` business to 
Jaipur and was not in physica] posses- 
sion of the shop in question, In such 
circumstances since requirements of 
clauses (a) and (b) of Sec. 19 (4) were 
in the alternative it was held that non- 
consideration of the status of the ten- 
ant did not vitiate the order granting 
permission to file an eviction petition. 


22. In Mahabir Pershad v. M/s. 
Mahalakshmi Investment and Property 


Co. Ltd. (L. P. A. No, 122 of 1969 decid- 


ed on September 18, 1973) another Bench 
of this Court reiterated the rule enun- 
ciated in Abroal’s case, It was noticed 
that no rules have been framed under 
Sec. 19 (4 (c) of the Act. Therefore, 
clauses (a) and (b) are the only condi- 
tions which have to be seen by the com- 
petent authority reading the two con- 
ditions disjunctively and not cumulati- 
vely. It was, however, observed that 
considering the objectives sought to be 
achieved by the Act, clause (a) has to 
be seen first and clause (b) thereafter. 
As we read it, what the judgment lays 
down is that if the conditions postula- 
ted by clause (b) of Sec. 19 (4) exist, 
poverty of the tenant or his inability to 
get alternative accommodation within 
his means cannot be pleaded by the ten- 
ant to persuade the competent authority 
in his discretion to refuse permission. 
In this context, it was held that impro- 
vement and clearance of the slum area 
mentioned in cl. (b) of Sec. 19 (4) of the 
Act is not in the same terms as cl. (g) 
. of the proviso to sub-sec, (1) of Sec. 13 
of the Delhi Rent Control Act, 1952. 
What it means is whether the building 
in question is unfit for human habita- 
tion and requires demolition or recon- 
struction. It was clearly laid down that 
clauses (a) and (b) of Section 19 (4) 
have to be read disjunctively 
as alternatives and not cumulatively. 
To do otherwise would not be in con- 
sonance with the object which the Act 
seeks to achieve. The decision of ano- 
ther Bench of this Court in C. R- Abrol 
case (ILR; (1970) 1 Delhi 768) --(supra) 
was noticed with approval, a 


23. We need not notice any other 
cases. The law - as laid down by . this 
Court for quite some time has been quite 
clear and the rules enunciated may 
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enumerated: as. follows:— . 2. -_. 
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(a) In -Jyoti -Pershad’s.. decision (AIR 
1961 SC-1602) rendered by the Supreme . 
Court the.. constitutionality of the Act 
and in particular Sec. 19, as then in 
force was upheld by holding that guide- 
lines for exercise. of the power contem- 
plated by Sec. 19 existed in the Pream- 
ble and other provisions in Chapters I, 
Iii and IV of the Act. 


(b) One of the objects sought to be 
achieved by the Act, namely, protection 
to tenants, is to be found in the Provi- 
sions contained in Chapter VI of the Act 
and in particular Sec. 19, The exercise 
of the power, in the light of the obser- 
vations of the Supreme Court in Jyoti 
Pershad’s case, had to be made keeping 
in view the means and status of the 
tenant and the other object of eradicat~- 
ing slums and prevention or creation of 
slum. The factors which had to be taken 
into consideration previously by looking 
at the entire scheme of the Act by the 
competent authority were specifically 
enumerated by amendment of Sec, 19 
and introduction of Sec, 19 (4) in the 
Act. 


(c) That on the enactment of S. 19 (4) 


it cannot be said that the scheme of the 


Act or its objectives have been in any 
way changed from what was pronoun- 
ced in Jyoti Pershad’s case (AIR 1961 SC 
1602). In view however, of the enact~ 
ment of Sec. 19 (4) the conditions. for 
the exercise of the power by the com- 
petent authority were clearly defined. 


(d) That the conditions mentioned in 
clauses (a) and (b) of Sec. 19 (4) of the 
Act were conditions in the alternative 
and did not have to be read cumulati- 
vely, oO 


(e) The provisions of any other enact- 
ment could not be relied upon in con- 
struing the validity of the exercise of 
the power under Sec. 19 of the Act. 


(f) That the principal.objective of the 
Act being clearance of ..slums and pre- 
vention of creation of slums, if. in a 
given case the demolition or re-erection 
or re-construction of a building or a 
set of buildings was necessary in - the 
interest of slum clearance or improve- 
ment, the poverty of the tenant even if 
established would not. debar the com- 
petent authority from granting permis- 
sion. . ce ee =f 
- (g) The competent authority in 


con- 


sidering the application for grant of per- 
-mission. moved: by a landlord has to look 
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at the matter from the point of view of 
the tenant and not from the point of 
view of the landlord, ever keeping in 
mind the objectives sought to be achiey- 
ed by the Act, 


The learned single Judge in the appeals 
before us came to the conclusion’ on the 
facts of the cases that neither the com- 
petent authority nor the Administrator 
took into consideration the express find- 
ing given by the Commissioner, Shri 
Bhatia, that the rooms of the premises 
were dark and there was no ventilation 
and, therefore, the Commissioner did 
not consider the building fit for repairs 
and, in his opinion, the same required 
immediate reconstruction, In other words 
the competent authority and the Ad- 
ministrator did not at al] consider whe- 
ther the circumstances postulated by 
clause (b) of Sec. 19 (4) existed. Permis- 
sion to execute the order of eviction 
was declined only on the ground that 
the tenants were extremely poor and 
not in a position to acquire alternative 
adequate accommodation in that if they 
were evicted, they may create slum. 
The learned single Judge remanded the 
case to the competent authority with the 
direction that the competent authority 
shal] first consider whether tne condi- 
tions of clause (b) of Sec, 19 (4) of the 
Act exist. If they exist, no further en- 
quiry need be made. If they do not exist, 
then only an enquiry with regard to 
conditions postulated by clause (a) of 
Section 19 (4) has to be made. For 
purposes of this enquiry liberty was 
given to the parties to file fresh affida- 
vits, It was further observed that the 
competent authority went wrong in 
holding that the Act did not apply to 
premises used for commercia purposes. 


24. Mr. Narula appearing for the 
appellants has no quarrel with the pro- 
position that the Act applies to both 
residentia] and commercia] purposes. 
His only challenge is that clauses (a) 
and (b) cannot be read disjunctively 
and as far as clause (b) is concerned, 
even if the building or buildings are in 
completely dilapidated conditions, justi- 
fying removal] for Slum clearance, the 
order of eviction cannot be allowed to 
be executed til] slum clearance and im- 
provement is done in accordance with 
the Provisions of chapters JI and III of 
the Act. In other words, alternative ac- 
commodation has to be provided to the 
tenants if they are too poor to acquire 
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the same themselves before eviction 
can be ordered. 

25. In our opinion, the law is well- 
settled. Improvement and clearance of 
Slum is the avowed object of the Act. 
Chapters II, II and IV give 
power to the State or its Off- 
cers to attain the objective and 
in order to attain it (they) have been 
given the requisite power so that there 
is no hindrance or obstruction. Because 
of the existence of this objective con- 
stitutionality of S. 19 was upheld by the 


_ Supreme Court in Jyoti Pershad’s case 


(AIR 1961 SC 1602) wherein it was 
said that the exercise of power under 
S. 19 has to be in accordance with the 
legislative guidelines contained in the 
Preamble and Chapters Il, III and IV 
of the Act. We cannot read the observa- 
tions of the Supreme Court as laying 
down that the State and State alone is 
to act to attain the objective of this so- 
cia] legislation. An individual or a group 
of individuals owning property ‘in 
slum areas can assist the State in attain- 
ing the objective of clearing and improv- 
ing slums, Indeed, that is why the Parlia- 
ment brought in the amendment to 
S. 19 and S., 19 (4 was enacted. There 
is no conflict between the observations 
of the Supreme Court in Jyoti Pershad’s 
case and circumscribing the exercise of 
power by the Competent Authority 
within the limits postulated by Sec- 
tion 19 (4). Cl (b) of S. 19 (4) cannot 
be read to mean that unless alternative 
accommodation is provided in every case 
as a pre-condition, improvement and 
clearance of Slum areas cannot be con- 
templated. It may be in the interest of 
improvement and clearance of slum 
areas to some time demolish buildings 
even if it means evicting the occupants 
with no alternative accommodation þe- 
ing provided to them. When the Sup- 
reme Court said in Jyoti Pershad’s case 
that alternative accommodation should 
be provided, it was in the context of 
slum areas being cleared by the State, 
Indeed, as recent history will show al- 
ternative accommodation was provided 
to a large number of slum dwellers 
when those areas were cleared by the 
State in the exercise of powers under 
Chapters II, III and IV of the Act. 

26. We cannot persuade ourselves to 
agree with Mr. Narula that improvement 
and clearance of slum areas postulated 
by cl. (b) of S. 19 is only that improve- 
ment and clearance of ‘slum area which 
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is contemplated by Chapters iI, III and 
IV of the Act. No doubt, the termino- 
logy in Cl. (b) of S. 19 (4) is similar to 
the terminology of the Provisions in 
Chapters II, III and IV but the impro- 
vement and clearance of slum areas œn- 
templated in Chapter VI is in the con- 
text of protection granted to tenents 
from eviction. The words have to be 
read in the context of enforcément of 
rights and obligations of private parties. 
As we have observed earlier, the Parlia- 
ment was conscious of the conditions 
obtaining in the areas where the Act 
had been in force and the extent to 
which the objective hai been achieved 
when it enacted S. 19 (4). > Therefore, 
Cis. (a) and (b) have to be read disjune- 
tively and it would amount to looking 
at the matter from th= point of view 
of the tenant when permission is granted 
if conditions contemplated by cl. (© of 
S. 19 (4) exist, That incidentally the 
landlord is benefited is immatezial. 
Just as protection from eviction is a 
social concept So is pravention of peo- 
ple from living in hovels. We. are, 
therefore, of the opinion that the Jaw 
enunciated in Abrol’s cese and in Maha- 
bir Pershad’s case (LPA No. 122 of 1969, 
D/- 18-9-1973) (Delhi) (supra) is the 
correct law. We do nœ accept the pro- 
position that clauses (a) and (b) must 
be read cumulatively. We do not also 
accept that even if the conditions 30s- 
tulated ‘by cl. (b) exist but the tenant 
is too poor to acquire alternative ac- 
commoCdation, he can in no circumstances 
be evicted, We further hold that if the 
competent authority on valid grounds 
comes to the conclusion in a given zase 
that eviction, of the tenant is. in the 
interest of improvement and clearance 
of slum areas, looking at it. from the 
tenant’s point of view the competent 
authority need not further investigate 
the question of the means and status of 
the tenant. We negative the contention 
that improvement and clearance of Slum 
areas in S. 19 (4) (b) means improve-~ 
ment and clearance of slum areas by 
the State alone under a proper scheme. 
In a given set of circumstances the im~ 
provement and clearance of slum areas 
can be effectuated- by an owner cf a 
building or a group of owners who will 
have to obtain sanction of the building 
plans which we kncw. can ‘only be 
sanctioned under munidpal bye-laws in 
force in the Union Territory: of Delhi if 
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the proposed construction or reconstruc~ 
tion not only complies with the munici- 
pal bye-laws but also complies with the 
Zonal and Master Plans framed under 


. the Delhi Development Act which are 


the documents for planned development 
of Delhi, 

27. This brings us to the considera- 
tion of a few other aspects agitated at 
the Bar. Sub-section (3) of Section 19 
of the Act postulates grant or refusal 
of the permission to institute any suit 
Or proceedings for obtaining a decree 
or order for eviction of a tenant or 
where any decree or order is obtained 
in any suit or proceedings instituted 
before the commencement of the Act for 
eviction’ of a tenant from any building 
Or land in an area declared as a slum 
area. The question that arises for con- 
Sideration is what is the meaning of the 
term “tenant”, As noticed earlier, this 
term is not defined by the Act. Mr. 
Narula submits that tenant contemplat- 
ed. by Section 19 is a person in occupa- 
tion or a person likely to be evicted, 
if permission is granted to institute evic- 
tion proceedings or execute an order 
of eviction. We do not agree. “The 
protection contemplated is for a tenant 
as recognised by law. A mere occupier 
cannot be equated to a tenant, An ot- 
cupier may be a trespasser or a licensee 
‘or a tenant. The concept of welfare 
State cannot extend to giving protection 
to the trespassers or persons who have 
no right of Occupation, Therefore, when 
the Legislature used the term ‘tenant’ in 
Section 19 as well as in the Preamble 
of the Act it meant tenant-in-law, 


28. We do not agree with the learn- 
ed single Judge.that even the unamend- 
ed Section 19. as construed by the Sup- 
reme Court in a different context, set 
out two grounds on either of which per- 
mission could be granted. The Supreme 
Court was really concerned with the 
vires of Section 19 of. the Act and held 
that guidelines for the exercise of the- 
power could be found in. the Preamble 
and other provisions of the Act. The 
Guidelines were crystallised by the en- 
actment of sub-section (4) of Section 19 
and. once -that has been done applica- 
tions under Section 19 had been disposed 
of on the basis of those factors only. 


29. The learned single Judge has ob- 
served that. non-consideration of D, J. 
Bhatia’s report about the state of the 
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premises vitiated the orders. In ap- 
propriate cases such reports may be 
looked into but in view of the provi- 
sions of S. 19 (4) of the Act when an 
application is filed under S., 19 (1) the 
authorities under the Act can exercise 
the power to grant or refuse to grant 
permission only within the limits set 
out by S. 19 (4) of the Act. Admitiedly, 
no other factors have been prescribed 
by any rules or regulations. Therefore, 
if either of the conditions postulated by 
clauses (a) and (b) of S. 19 (4) justified 
the grant of permission, it has to be 
granted. Jn plain language it means 
that if the tenant is held to have means 
to acquire alternative accommodation, 
permission must be granted. Alternati- 
vely, even if the tenant does not have 
means to acquire alternative accommoda- 
tion but his eviction is in the interest 
of improvement and clearance of slum 
areas, permission has to be granted. 
Maybe, in a given case, a poor tenant, 
if evicted, creates another slum. None- 
theless if it is in the interest of improve- 
ment and clearance of a slum area that 
he be evicted, then permission must be 
granted. It is in the larger interest of 
tenants that slum areas are acquired and/ 
Or improved. Looking at the report 
like the one given by Mr. Bhatia, (sic) 
can only be in the aid of considering 
whether conditions postulated by clause 
(b) of S. 19 (4) exist. As we have said 
earlier, clauses (a) and (b) are to be 


considered in the alternative. Neither 
gets precedence nor are these to be 
read cumulatively. ; 

30. Al} other enquiries, including 


whether a person is a tenant or is not a 
tenant, or a landiord needs or does not 
need the premises, are outside the scope 
of the enquiry contemplated by S. 19 of 
the Act. These are matters which have 
to be considered by civil courts or by 
Rent Controller. 


31. The result is that we dismiss 
these appeals, The competent authority 
will decide the matter afresh in accor- 
dance with.law keeping in view _ the 
principles set out by us. 


32. In the circumstances of the case 
there will be no order as to costs. 


_ Appeals dismissed. 
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M/s, Bharat Lal & Co., Appellant v. 
Union of India and another, Respondents, 

F. A, O. (O. S.) No. 12 of 1980, D/- 
3-2-1982*. 

(A) Arbitration Act (10 of 1940), S. 39 
(1) (iv) — Order refusing to file an ar- 
bitration agreement —— Js appealable in 
view of S, 39 (1) (iv). (Para 7) 


(B) Arbitration Act (10 of 1940), S. 2 
(a) — Arbitration agreement — What 
constitutes — Contract with Railways 
foy conservancy work — 2 Clauses in 
terms of contract providing that all dis- 
putes under the contract and ‘in connec- 
tion with this contract’ can be referred 
to the Divisiona] Superintendent and hig 
decision wil] be final — Held, said clau- 
Ses constituted an arbitration agreement. 
Decision of single Judge D/- 29-11-1978 
Reversed. AIR 1981 SC 479 Applied. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1981 SC 479 8 


Daljit Singh and Ashok Kashyap, for 
Appellant; D. K. Sayal, for Respondent 
No. 1. 


AVADH BEHARI ROHATGI, J. :— 
This is an appeal from the order of a 
learned single Judge dated 29th Nov. 
1978. 


2. These are the facts. The appel- 
lant, Bharat Lal, sole proprietor of M/s. 
Bharat Lal & Co., entered into a con- 
tract with the respondent, Northern 
Railway for doing conservancy work at 
Ghaziabad. This contract was for a 
period of 2 years, that is, from 1-7-1968 
to 30-6-1970.- A formal agreement was 
executed on 24-10-1968, Bharat Lal did 
the work assigned to him for 20 months. 
But the Railway did not pay him as per 
terms of the agreement.’ He’ was to be 
paid Rs. 830/- per month. The Railway 
rescinded the contract on 20th Nov. 
1969 with effect from 20th Feb. 1970. 


_ 3. Bharat Lal made an application 
u/ss. 8 and 20 of the Arbitration Act 
(the Act) for filing the arbitration agree- 
ment and for referring the matter to 
the arbitrator. In this application | _he 


*From order of M. S. Joshi J D/- 29-11- 


1978. 
EZ/FZ/B882/82/HR/RSK. _ 
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detailed as many as 7 a which he 
raised, 


4. Bharat Lal referred i the follow- 
ing two clauses in the agreement and 
submitted that these constitute an arbi- 
tration agreement in law. The first i3 
cl, 4 of the agreement. This reads : 

“The contractor agrees that in th2 
event of any question or dispute arising 
under the conditions or in connection 
with this contract the decision of th= 
Divisional] Superintendent, Northern 
Railway, New Delhi wil] be final.” 

5. Then there is cl. 16 of the Special 
Conditions annexed to the 
That clause is in these terms: 

"In the event of any request of dis- 
pute arising under these conditions or 
in connection with this contract the deci- 
sion of the Divisiona] Superintendent, 
Northern Railway, will be final.” 

6. The learned Judge dismissed tha 
application. He held that these two 
clauses do not constitute an arbitration 
agreement. Bharat Lal appeals to ths 
court. 


7. Mr. Sayal on behalf of the Raik 
way raised a preliminary objection thet 
this order is not appealable u/s, 39 cf 
the Act. We do not agree. This is an 
order refusing to file an arbitration ag- 
reement. Under S. 39 (1) (iv) an order 
filing or refusing to file an arbitration 
agreement has expressly been made ap- 
pealable. The learned judge refused to 
file the arbitration agreement holding 
that there was no arbitration agreemert 
between the parties. 
that the order is appealable. 


8. The real question in this appeal 


is whether cl. 4 of the agreement and 
cl. 16 of the Special Conditions constitute 
an arbitration agreement. This matter, 
in our opinion, is now fully covered by 


a recent decision of the Supreme Court 


in Smt. Rukmanibai v. The Collecto-, 
Jabalpur, AIR 1981 SC 479. The inter- 
tion . of the parties has to be seen in 
every case. If the language of the 
clause leaves no room for doubt that the 
parties intended ‘to enter into an arbi- 
tration agreement and to have their dis- 


putes resolved by arbitration, it must kê _ 
held that: the agreement is an arbitre~ 


tion agreement, whether the words tarbi- 
tration’ or ‘arbitrator’ have been used 
in the clause or not. In Russe] on Ar- 
bitration 19th Ed. page 59 an learned 


author. says :. -~ eo eo ee 
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“If it appears from. the terms of the 
agreement by which a matter is -sub- 
mitted to a person’s decision that the 
intention of the parties was that he 
Should hold an inquiry in the nature of 
a judicial inquiry and hear the respec- 
tive cases of the parties and decide up- 
on’ evidence laid before him then the 
case is one of an arbitration.” 


§. Bharat La] entered into a commer- 
cial contract with the Railway. He was 
to be paid for the work. There was a 
provision in the agreement to terminate 
the contract. The Railway gave three 


months’ notice to the contractor, They 
terminated the contract. Now disputes 
have arisen between the parties. These 


disputes are set out in the notice of 
Bharat Lals Advocate dated 28-4-1975 
given to the Railway. The clauses in 
question are of the widest character. 
Al] disputes under the contract and “in 
connection with this contract” can be 
referred to the Divisiona) Superinten- 
dent, The clauses make his decision 
final. It appears to us that the intention 
of the parties was that the Divisional 
Superintendent shall hold an inquiry 
into the disputes raised by Bharat Lal 
and hear him. He shal} decide upon 
the evidence such as he lays before him. 
Bharat Lal has made several claims 
against the Railway arising out of the 
termination of the contract. In our opin- 
ion, the two clauses in the contract 
are an arbitration agreement, 


10. The learned Judge said “the work 
assigned to the petitioner was of con- 
servancy and it seems the railway au- 
thorities thought that it would not he 
proper to appoint an arbitrator to resolve 
the disputes concerned with a work of 
this nature.” We cannot endorse this 
view, The test is not the nature of the 
work. What has to be ascertained is 
whether the parties contemplated that 
if disputes arise between them in con- 
nection with the contract such disputes 
shal] be settled by arbitration instead 
of regular courts of Jaw. It appears to 
us that there was a clear intention to go 
to arbitration in the event of disputes 
and differences arising between the par- 
ties. The Railways have pleaded that 
“after imposition -of fines and penalties” 
nothing was found due to Bharat Lal. If 
such’ serious action: can be taken by a 
party under the contract it would stand. 
to reason that some forum. would be 
provided in the -agreement. where these 
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disputes can be resolved. In this case 
it was done by providing for arbitration 
by the. Divisione] Superintendent of the 
Railway, 


11. Mr. Sayal then said that claim 
No. 3 is a claim for dameges for defama- 
tion and should not go to arbitration. It 
is true that Bharat Lal has styled it as a 
claim on account of defamation. He 
claims’ Rs, 25,000/- from the Railway. 
But from the substance of the claim it 
appears to us that it is essentially a 
claim for damages on account of “illegal 
rescission without any rhyme or reason” 
of his contract with the Railway, as his 
advocate put it. This claim can also 
go to the arbitrator. It will be for him 
to adjudicate upon it. 


12. For these reasons the appeal is 
allowed. We hold that the two clauses 
constitute an arbitration - agreement. 
The Divisiona] Superintendent, Northern 
Railway, New Delhi wil] decide the dis- 
putes formulated by Bharat Lal in An- 
nexure A to his notice dated 28th Apr. 
1975 which he sent to the Railway 
through his advocate. 


18. The parties ere however left to 
bear their own. costs. 
Appeal allowed. 


AIR 1982 DELHI 446 
RAJENDAR SACHAR AND 
M. L. JAIN, JJ. 
J. S. Giri Rao Appellant v. Hind 
Kusht Niwaran Sangh and others, Re- 
spondents, 


L. F. A. No. 222 of 1980, DJ- 1-4- 
1982*. : 
(A) Constitution of India, Arts, 12, 


226 — Indian Leprosy Association — 
. Writ petition against — Maintainability 
— AssOciation governed by its own 
memorandum and rules — Absence of 
overall control by State — Action of 
Governing Body not subject to approval 
from Government — It could not be 
State Government within Art, 12 — 
Writ petition would not be maintainable. 


Indian Leprosy Association (Hind 
Kusht Niwaran Sangh) was governed by 
its own Memorandum of Association and 
Rules. The approximate yearly budget 


*Against judgment of S. S. Chadha, J. 
D/- 13-10-1980. 
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of the Sangh was stated to be of 4 lakhs 
and the Government of India gave .about 
25,000/- per annum for the specific pur- 
pose of the Journal] only. R. 28 gave full 
power to the governing body to alter, 
vary or revoke at any. time any rules 
and regulations thus empowering it to 
revoke even R. 1. by which President 
of India shal] be the President of the 
Sangh, There was no overal} control 
and exercise of power by the State. 
The action of the governing body to 
amend any rule or bye-law was not 
subject to any approval prior or sub- 
sequent from the Government. There 
was no power in the Central or the 
State Government to give any direction 
to the Sangh to function in any parti- 
cular manner or to remove any member 
of the Governing Body. The constitu- 
tion of the Governing Body as per 
R. 3 showed that out of 40 members of 
the Sangh only 5 could be nominated 
by the President and the others were 
selected by various organisations, No 
authority or function of the Government 
was vested in the Sangh, 


Held, the Sangh would not be an au- 
thority or State within Art. 12 and 
therefore, was not amenable to the writ 
jurisdicion under Art. 226. (Case law 
discussed). (Paras 11, -14) 

Further, merely because the work in 
giving training in educating - people 
about leprosy and removing misconcep- 
tions thereof if not done by such. volun- 
tary organisations like the Sangh, 
might have to be undertaken by the 
Government would not mean that the 
voluntary organisations like the Sangh 
became an instrumentality of the State 
so as to come within Art, 12. That such 
worthwhile bodies should receive aid 
and patronage from the Government is 
not only understandable but also cor- 
rect. But a smali financia] aid will not 
mean that all voluntary organisations 
doing good social] work would by this 
little help be deemed to be instrumen- 
tality of the State. Unless the control 
exercised by the Government pervades 
the whole functions of the bodies to such 
an extent that in reality it can be said 
to be.a link of the Government, it 
would not be a sound proposition to ex- 
tend the arm of the State to voluntary 
organisations, ` (Para 12) 


Furthermore, the mere fact that vari- 
ous Government officers including the 
Ministers were associated with volun- 


- the period of probation 
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tary agencies would not be per se des- 
tructive of the bodies remaining volun- 
tary association, | . (Para 12) 

(B) Lepers Act (3 of 1898), Ss. 3, 5 
— Indian ° Leprosy Association — Asso- 


- ciation not formed under S. 3 or 5 — 


Leper Asylum not run by Association. 


(Para 13) 

Cases Referred : Chronological Paras 
AIR 1981 SC 212 — 13 
AIR 1981 SC 487 8, 10 
AIR 1980 SC 840:1980 All LJ 358 10 
AIR 1979 SC 1628 1D 
AIR 1975 SC 1329: 1975 Lab IC 
9, 1 


AIR 1975 SC 1331 : 1975 Lab IC 881 10 


B. S. Charya, for Appellant: Devinder 
K. Kapur with Y. K. Kapur, for Respon- 
dents, 


SACHAR, J.:— This is an appeal 
- against the order of the jearned single 
Judge holding that the Indian Leprosy 
Association (Hind Kusht Niwaran Sangh) 
(hereinafter to be called. the Sangh) is 
not an authority or a State Government 
within Art. 12 of the Constitution and 
no writ petition is, therefore, maintain- 
able, 


2. The facts leading to the writ peti- 
tion are that by memorandum of 1-5- 
1980 the appellant was informed that 
he had been selected for the post of 
Assistant Editor: to. the journal-‘Leprosy 
in India,’ run by the Sangh. He was put 
on probation for a period of one year. 
His services could be terminated during 
without any 
notice and without assigning any rea- 
son, thereafter the services will be ter- 
minable on one month’s notice on either 
side. By a memo of .13-9~-1980 the ap- 
pellant was informed that his services 
wil] stand -terminated w.e.f. 14-10-1980. 
This was in pursuance -of the resolution 
of the Sangh dated 19-8-1980, The ap- 
pellant then challenged his termination 
by means of a writ petition alleging 
that the termination . was illegal, mala 
fide and discriminatory. {t appears that 
he had also asked for stay of impugned 
order and when the matter came up þe- 
fore the Jearned Judge he also heard. 
the petition on merits, Having come to 
the conclusion that the Sangh is not an 
authority within the meaning of Arti. 
cle 12 the writ petition was dismissed 
by the learned Judge. The appellant 
thereafter filed an appeal and reiterat- 
ed the same pleas, 
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3 As the learned single Judge had 
disposed of the matter ai the time wher 
the stay application was heard the re- 
spondents had . not filed any counter 
affidavit on merits and as Mr. Charya 
wanted to refer to his pleadings tp show 
that the Sangh is an instrumentality or 
an agency of the State we permitted the 
eounter affidavit to be filed by the re- 
spondents. Mr. Charya. also filed rejoin- 
der and thereatter the appeal was heard. 


4, The Sangh runs a journal-‘Leprosy, 
in India’ A decision was taken to ap- 
point an Assistant Editor and an ad- 
vertisement. was given in the press, In 
pursuance of that yarious persons jn- 
cluding the appellant were called for 
interview. Ultimately the Committee re- 
commended a pane] of 3 names for the 
post, The. appellant being at No. 1 was 
offered the appointment by the memo 
of 1-5-1980 on the terms mentioned 
therein including the terms that his ser- 
vices were liable to be terminated with- 
out notice during the period of proba- 
tion and thereafter by one- month's 
notice. The appellant claims that the 
termination of his services by a memo 
of 13-10-1989 was with a view te ap- 
point respondent No. 2, at the initiative 
of the Secretary of respondent No. 1. 
Allegations are made that the respon- 
dent No. 2 was not qualified and yet he 
Was appointed after terminating the ser- 
vices of the appellant notwithstanding 
that there were other people who had 
been put on the penel by the Com- 
mittee, The termination of service of- 
the appellant and the subsequent ap- 
pointment of respondent No, 2 are said 
to- be tainted with bias, prejudice and 
mala fide, Most of the allegations are 
directed against Dr. Dharmendra, Vice 
Chairman and one of the members of 
the Governing Body of the Sangh who 
was said to be keen on having respon- 
dent No, 2 appointed. The allegations of' 
mala fide and suggestion of extraneous 
reasons for termination of respondent 
No. 2 are denied inthe counter affida- 
vit, -It is stated that Dr. Dharmendra is 
the Hony. Editor of the Journal and he 
had even pointed out at the time of selec- 


tion of the- appellant that he was pro- 


mised. the. - assistance of a part time 
steno-typist besides the Assistant Editor 
but the stene-typist was not provided 
and as the appellant did not know 
shorthand he was greatly handicapped in 
brining out. the journal, Dr, Dharmen- 
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dra is also said to have pointed out that 
the appellant was inexperinced and his 
English was poor and he was not suit- 
able for the job. It is denied that re- 
pondent No. 2 was a raw-hand. On the 
other hand it is pointed out that he was 
working as an Assistant Editor for about 
44 years with the Sangh. He is B. A. 
(Hons.) in English and has taken a dip- 
loma in journalism and diploma in book 
publishing with specialisation in Edit- 
ing. He is also said to be an efficient 
Stenographer as well as a typist. He had 
already worked as ‘Assistant wo the 
Editor’, Leprosy in India’ for over 4 
years and it was on account of these 
plus points that he was appointed. The 
appellant, it is stated was selected as 
Assistant Editor even when he did not 
know stenography, which was one of 
the essential qualifications. The Editor, 
Dr. Dharmendra was satisfied with the 
work of respondent No, 2. It was vehe- 
mently denied that Dr. Dharmendra was 
in any way motivated against the ap- 
pellant, he was doing honorary work 
for the Sangh and was a known auth- 
ority in the field, We have only repro- 
duced the allegations and counter al- 
legations but we do not intend to give 
any decision on merits for the reason 
that we arein agreement with the learn- 
ed single Judge that the Sangh is not 
a State within the meaning of Art. 12 
and writ petition being incompetent; has 
to be dismissed, 


5. Leprosy is a national health pro- 


blem affecting directly about 3.2 million 
people while about 400 million people 
are living in endemic areas. About 4 
lakhs of the sufferers are socio-economi- 
cally dislocated and about 8 lakhs are 
deformed. 15% of the cases are child- 
ren below 14 years. Considering the 
magnitude of this problem, especially 
with its social stigma, the work done by 
any voluntary leprosy organisation is oF 
great help to the nation, 


6. Respondent No, 1 society is regis- 
tered under the Societies Registration 
Act, 1860. It was registered on 19-8-1949. 
The governing body after the first one 
was to -consist of the Chairman, 
Hony. Treasurer and Secretary, all be- 
ing nominated by the President of India. 
It may be mentioned that the President 
of India by virtue of Rule 1 is to be 
the President of the’ Sangh. The other 
40 members of the Sangh’ are to còn- 
sist of one. representing each . State 
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branch, 5 shall be ‘nominated by the 
President, 5 shal] þe.. elected by the 
members at the Annua] General Meeting, 
2 shal] be elected by leprosy workers 
and not more than 7 shall be co-opted 
by the Governing Body at its discretion. 
Rule 22 provides for the Governing Body 
to appoint any paid officers or clerk 
and other servants they may think pro- 
per. By Rule 15 the Management of all 
the affairs and funds of the Sangh shall 
vest in. the Governing Body which shall 
have authority to carry out its objects 
and exercise all the powers of the 
Sangh. Rule 26 empowers the Govern- 
ing Body to frame Bye-Laws, and to re- 
peal, vary or alter such Bye-Laws from 
time to time, 


7. The income of the Sangh mainly 
comprises of accrual] of interest from 
fixed deposits, subscription’ for journals 
and news-letters, sale proceeds, dona- 
tions from public and other institutions, 
The approximate yearly budget of the 
respondent Sangh is stated to be of 
4 lakhs. The Govt. of India gives about 
Rs. 25,000/- per annum for the specific 
purpose of the journa] only. The Sangh is 
one of the voluntary organisations which 
are existing all over the country to meet 
the challenge of leprosy. It is stated 
that on a request by the Sangh in Octo- 
ber, 1973 the Government of India gave 
a grant of Rs. 25,000/- per year from the 
financial year 1974-75 for the specific 
purpose of the publication of its quar- 
terly scientific journal ‘Leprosy in India.’ 
But this grant had been discontinued 
Since 1977. The Sangh is not receiving 
any grant for research and training pro- 
gramme. The Sangh has its branches 
in the States and they are also managed 
by the State branches in terms of the 
Bye-Laws. In order to show that it was 
an instrumentality of the State the peti- 
tioner had alleged that the respondent/ 
Sangh had set up Leprosy Asylums at 
Delhi, Shahdara, which it was claimed 
was being run on behalf of the Govern- 
ment, This is denied in the counter affi- 
davit, where it is pointed out that. the 
colony run by the Delhi branch -at 
Shahdara was receiving Rs. 40/- per head 
per ‘month and ‘the branch used to put 
in another Rs. 45/- per -head. But the 
branch found it difficult to meet the ris- 


ing cost ‘of maintenace: and the demands: 


of patients, the colony haS since 1980 
been’ ‘handed” over to Delhi’ Municipal 
Corporation.: Mention: was‘ also made in 


“ne 


~a 


‘the writ petition 
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that the Sangh was 
running courses of para medical workers 
and gives scholarships to medical offi- 
cers and specialists training in leprosy 
and that stipends to the trainees are alsc 


` given as agreed upon with the Govern- 


yy 


ment of India by the Sangh. Though 
admitting in the return that Sangh 1S 
conducting various training courses for 
leprosy personne] it is denied that the 
trainees are mostly government candi- 
dates. As a matter of fact any candi- 


dates sponsored by the leprosy institu- 


tion can join the. course. It was denied 
that there is any agreement with the 
Government of India or UNICEF for pay- 
ing stipends to trainees. It was pointed 
out that though originally a stipend Of 
Rs. 100/- per month was paid as incentive 
to the trainees to do field work but the 
same has been stopped due to paucity of 
funds since 1980 and the trainees have 
been asked to seek facilities from the 
State Government. The Sangh has no: 
carried out any research. Its purpose is to 
give relief on humanitarian. grouind and 
it is just one of the voluntary organisa- 
tions in the country. 


8. Is the Sangh an authority or a 
State within Article 12 of the Constitu- 
tion? At one time it was assumed that a 
body cannot be a State unless it is 
created by a Statute. That fallacy has 
since been exploded. The test which is 
now commonly accepted is whether it is 
an instrumentality or agency of the 
Government and not as to how it B 
created. The inquiry has to be not as 
to how the juristic person is born but 
why it has been brought into existence. 
The Corporation may be a statutory 
Corporation created by a statute or ft 
may be a Government company or a 
company formed under the Companies 
Act, 1956 or it may be a society regis- 
tered under the Societies Registration 
Act, 1860 or any other similar statute. 
(Vide Ajay Hasia v. Khalid Mujit, 
AIR 1981 SC 487 at p, 496). In each casa 
it would have to be decided on a con- 
sideration of the relevant factors whe- 
ther the company or society is an 
instrumentality or an agency of th= 
Government so as to come within tha 
meaning of an authority under Art. 13. 

9. Mr. Charya greatly stressed the 
fact that under the Rules and Regula- 
tions of the Sangh the President of 
india shall be the President of the 
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Sangh, and that he had also the power 
to nominate 5 members to the Governing 
Body. He also stressed that as.a matter 
of fact the Minister of Health and the 
Director, Health, were associated with the 
Sangh and this showed that Sangh was 
an instrumentality of the State. Now 
the mere fact that the President ef 
India is by the Rules of the Sangh to be. 
the President of the Sangh does not. 


mean that the Sangh would become an 


instrumentality of the State, A similar 
plea was raised but negatived in (AIR 
1975 SC 1329) Sabhajit Tewary y, Union 
of India. In that case it was pleaded 
that the Council of Scientific and Indus- 
trial Research which is registered ynder 
the Societies Registration Act is an auth- 
ority within Art, 12 of the Constitution. 
The Rules of the Society made the 
Prime Minister of India as the Ex Of- 
Cio President of the Society. The Rules 
also empowered the Government to ap- 
point nominees to the Governing Body 
representing the Administrative Min- 
istries. The Government of India could 
also terminate the membership of any 
member at once and the same time of 
all members other than the ex officio 
members of the Governing Body. Not- 
withstanding this plea of the Society be- 
ing a State was rejected and it was ob- 
served that ‘the fact that the Prime 
Minister is the President or the Govern- 
ment appoints nominees to the Govern- 
ing Body or that the Government may 
terminate the membership, wil] not es- 
tablish anything more than the fact that 
the Government takes special care that 
the promotion, guidance and co-opera- 
tion of scientific and industria] research 
lassa ATE carried out in a responsible 
manner’, . 


10. In the present case the Govern- 
ing Body is under no obligations even 
to seek approval of the Government to 
make amendment in Bye-Laws as was 
the case in Tewary’s case (AIR 1975 SC 
1329) (supra), Rule 28 authorises the 
Governing Body to elter, repeal the 
Rules and Regulations, The reliance by 
Mr. Charya on (AIR 1975 SC 1331) 


_Sukhdey Singh v. Bhagat Ram, can be 


of no assistance because that was a case 
relating to three juristic bodies namely 
Oi] and Natura] Gas Commission, the 
Industria] Finance Corporation and the 
Life Insurance Corporation which were 
all created by.a statute and that is why 
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the Supreme Court held that they were 
authorities and thus ‘State’ within the 
meaning of Art. 12. As to what is men- 
tioned by the body acting as instru- 
mentality or an agency of the Govern- 
ment was made clear in {AIR 1979 SC 
1628) Ramana v. I. A. Authority of India 
wherein it was observed (Para 29): 


“We may point out here that when 
we speak of a Corporation being an 
instrumentality of agency of Govern- 
ment, we do not mean to suggest that 
the Corporation should be an agent of 
the Government in the sense that what- 
ever it does should be binding on the 
Government, It is not the relationship of 
principal and agent which is relevant 
and materia] but whether the Corpora- 
tion is an instrumentality of the Govern- 
ment in the sense that a part of the 
governing power of the State is located 
in the Corporation and though the Cor- 
poration is acting on its own behalf and 
not on behalf of the Government its ac- 
tion is really in the nature of the State 
action.” 


The Court then highlighted the various 


features of the International Airport 
Authority which was constituted by 
Parliament Act, namely — (i) in the 


first place, the Chairman and members 
of the Ist respondent are al] persons 
nominated by the Central Government 
and the Centra] Government also has 
the power to terminate ‘their appoint- 
ment as also to remove them in certain 
specified circumstances; (ii) the Ist res- 
pondent has no share capital but the 
capital needed by it for carrying out its 
functions is provided wholly by the cen- 
tra] Government; (iii) so far as the func- 
tions of the Ist respondent are concern- 
ed. the entire department of the Central 
Government relating to the Administra- 
tion of airports and air navigation ser- 
vices together with its properties and 
assets, debts, obligations and liabilities, 
contracts, causes of action and pending 
litigation is transferred to the' Ist res- 
pondent and the Ist respondent is 
charged with carrying out the same 
functions which were, unti] the appoint- 
ed date, being carried out by the Cen- 
tral Government. It was because of 
these features that the Airport Auth- 
ority was held to be an instrumentality 
or agency of the Central. Government 
and a State within Art, 12. The case re- 
ported in (AIR 1980 SC 840) U. P. Ware~ 
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housing Corpn, v. Vijay Narayan, is on 
the same lines as Sukhdey Singh’s case 
(AIR 1975 SC 1331), because there M. P. 
Warehousing Corporation was constitut- 
ed under the Madhya Pradesh Act and 
being a statutory body wholly control- 
led and managed by the Government. its 
status was held to be that of an autho- 
ority | or a State and an employment 
therein a public employment with a 
statutory body. In (AIR 1981 SC 212) 
Som Parkash v, Union of India, Bharat 
Petroleum Corporation was held to be a 
State because as observed by the Court 
the source of it was saturated with 
State functions and everything about 
the Corporation in the matter of em- 
ployees’ Provident Fund, Superannuation 
was regulated statutorily unlike in the 
case of ordinary companies, The provision 
for penalties, if any person intermed- 
dles with the property of. the Corpora- 


‘tion was held to be of a special charac- 


ter of this Government company. This 
case culled the test from the previous 
decisions especially from the Interna- 
tional Airport Authoritys’ and laid down 
that the preponderant consideration for 
pronouncing an entity as State agency 
or instrumentality are — (i) financial 
resources of the State being the Chief 
finding source: (ii) functiona] character 
being governmental in essence; (iii) 
plenary contro] residing in Government: 
(iv) prior history of the same activity 
having been carried on by Government 
and made over to the new 
body: and (v) some element 
of authority or command, These tests 
were again reiterated in (AIR 1981 SC 
487) (supra). Where though the society 
was registered under the Societies Regis- 
tration Act it was held to be a State. The 
considerations which weighed were that 
the Corporation of the Society dominat- 
ed by the representatives appointed by 
the Central Government and Govern- 
ment of Jammu and Kashmir. Punjab 
and Rajasthan with the approval] of the 
Central Government. The money re- 
quired for running the colleges were 
provided by the Centra] Government 
and the Government of Jammu and 
Kashmir: Other money could be received 
by the society only with the approval 
of the State and Central Government. 
The rules framed by the Society were 
to have prior approval of the State and 
Central Government. The accounts of 
the Society were to be submitted to 


1982 


and satisfaction. The society was also 
to comply with all such directions a3 
may be issued by the State Governmen- 
with the approval of the Central Gov- 
ernment. 
ernment had even the power to appoint 
any person aS a member of the Society 
and could also remove them from th? 
same. Jt was thus found that the Cen- 
tral and State Governments have. full 
contro] of the working of the society and 
that is why it was held that the Society 
was a State and authority within th: 
meaning of Article 12 of the Constitu- 
tion. 


11. Applying the tests above-men- 
tioned we find that the Sangh fails t3 
graduate to the high status of an auth- 
ority or a State within Art. 12. AS 
mentioned above out of a budget af 
4 lakhs annually only Rs. 25,000/- are 
received from the : 
running of the publication, The Sang. 
is governed by its own memorandum cf 
Association and Rules, Rule 28 gives full 
power to the Governing Body to alter, 
vary or revoke at any time any rules 
and regulation thus empowering it 
revoke even Rule 1 by which Presidert 
of India shal] be thé President of the 
Sangh. Of Course in practice it is um 
thinkable that any body or for the mat 
ter of that the Sangh would like to 
amend Rule 1 and thus disassociate itself 
from receiving guidance and patronaga 
of the first citizen of the country; brt 
considered purely from the point of law 
there is no overal] control and exer 
cise of power by the State, The action 
of the Governing Body to amend any 
rule or Bye-law is not subject to any 
approval prior or subsequent from the 
Government. There is no power in the 
Central or the State Government to giva 
any direction to the Sangh to function 
jin any particular manner or to removs 
any member of the Governing Body. 
The Constitution of the Governing Body 
as per Rule 3 shows that out of 40 mem- 
bers of the Sangh only 5 can be nomi 
mated by the President and the otherg 
are selected by various organisations. 
No authority or function of the Govern 
ment is yested in the Sangh, 


` 12. In the further 
Charya had sought to refer to the fact 
that the Sangh was an association set 
up in 1929 and this was later on taken 
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over by the Sangh and, therefore, it 
must be held to be a State, The point 
was also raised that the seals were sold 
to collect funds and this also must be 
taken to be an act as an instrumentality 
of the State action, Annexure R-1 an- 
nexed to the’ Counter > affidavit rather 
shows that the Sangh is a non-profit 
All India Voluntary Organisation and 
brings on qa common platform, various 
agencies, voluntary organisations, gov- 
ernmental, distinguished medica] scien- 
tists and social] workers. It has also 
20 State Branches which have District 
and Local branches, The main objective 
of the Sangh is the relief and control of 
leprosy. The Sangh is no doubt doing 
good. work in giving training in educat- 
ing people about the leprosy and remov- 
ing misconceptions thereof, That this 
work which if it was not done by such 
voluntary organisations like the Sangh 
may have’ to be ‘undertaken by the 
Government does not mean that the 
voluntary organisations like the Sangh. 
become an instrumentality of the State 
so as to come within Article 12. 
That such worthwhile bodies should re- 
ceive aid and patronage from the Gov- 
ernment is not only understandable but 
also correct. But a small financial aid 
will not mean that al] voluntary organi- 
sations doing good social work would be 
this little help be deemed to be 
instrumentality of the State. To 
so broadly hold would be to stifle 
voluntary initiative -and individua] par- 
ticipation in community work which. is 
set up like 
ours, That Govt, departments should 
be sympathetic to such volunatry bodies 
like Sangh which are enagaged in the 
eradication of leprosy and aiding medi~ 
cally handicapped persons is understand- 
able and laudable but unless the control 
exercised by the Government pervades 
the whole functions of the bodies to 
such an extent that in reality it can be 
said to be a link of the Government, it 
would not be a sound proposition to ex- 
tend the arm of the State to voluntary 
organisations which may be the only- 
answer to meet challenge of the unfor- 
tunate and serious problems of leprosy 
etc. Apart from pointing out that - the 
President of India is the President of the 
Sangh and that some smalj funds are 
given to the Society no other incursion 
of the State aid or State involvement 


is shown in the Sangh, The mere fact 


Kusht Niwaran Sangh 


452 Delhi 


that various government officers includ~ 
jing the Ministers are associated with 
voluntary. agencies is not per se . des- 
tructive of the bodies remaining volun- 
tary associations. To be in a hurry to 
close this gap whichis  substanzial 
between a State body and a voluntary 
association wil] not be conducive to 
evolving a spirit of self initiative and 
self help which must be helped to be 
generated if the vast problem facing che 
country are to be met, In all countries 
State help is always supplementary to 
citizens self help bodies like the volun- 
tary ‘organisations like the Sangh. 
Unless there are convincing reasons to 
the contrary, of which we find (none it) 
would be untenable to designate fhe 
bodies like the Sangh as a State wien 
Art. 12 of the Constitution. 


Union of India v. 


13. Reference by Mr. Charya to S. 3 
of Lepers Act, 1898 is inapposite be- 
cause there is no notification designat- 
ing any Homes which are being run by 
the Sangh as Leper Asylums, Sec. 5 pro- 
vides for the Constitution of a Beard by 
the State Government for every Leper 
Asylum appointed under Sec, 3. It is not 
body’s case that the Government, Body 
. of the Sangh has been formed uncer 
Sec. 3 or 5 of the Lepers Act. Mr. 
Charya rather concedes that the Govern- 
ing Body is formed under the Rules and 
Regulations of the Sangh. This fact it- 
self would negative any argument of Mr. 
Charya that the Sangh is running any 
Leper Asylum. 


14. We are thus of the view that the 
Sangh is not an authority or State with- 
in Art. 12 of the Constitution and, there- 
fore, isnot amenable to the writ jurisdic- 
tion under Article 226. The result is that 
we uphold the order of the learned 
single Judge and dismiss the appeal, But 
in the circumstances of the case there 

wil] be no order as to costs, 


Appeal allowed, 


e mge 


Nand Kishore 


ALR 
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Union of India, Appellant y. Nand 


- Kishore and others, Respondents. 


L. P. A. No. 156 of 1973, D/- 7-1-1982." 
Land Acquisition Act (1 of 1894), Sec- . 
tion 23 — Value of Land — Ascertain- 
ment — Judgments of Court fixing value 
of land in same village, best piece of 
evidence — Sale of land of the very 
village in question fifteen days prior 
to Sec. 4 notification also affords best. 
guide to value of land, F. A. No. 106 of 
1973, D/- 10-7-1973 (Delhi), Affirmed. 
(Para 5) 
Cases Referred: Chronological Paras 
(1980) F. A. No. 93 of 1973, D/- 18-3- 

1980 (Delhi), Shee] Chandra v. Union 

of India 5 
(1979) 15 DLT 239 6 

AVADH BEHARI ROHATGI, J.:— 
These are eight appeals from the order 
of the Additional District Judge dated 
Dec. 4, 1972. l 

2. The lands of the  respon- 
dents-owners were acquired by the 
Govt. Their lands were situated in Sad- 
hora Khurd. Notification under Sec 4 
of the Land Acquisition Act (the Act) 
was issued on Nov, 13, 1959. The dec- 
Jaration under Sec. 6 of the Act was 
issued On July 19, 1965. The Land Ac- 
quisition Collector made the award on 
Aug. 11, 1967 (Award No. 1984). For the 
lands in question the Collector awarded 
Rs, 6,600/- per bigha. On a reference to 
the Additiona] District Judge under Sec- 
tion 18 of the Act the compensation was 
raised from Rs. 6000/- per bigha to 
Rs, 8500/- per bigha. This, in his opinion, 
reflected a just and fair market value 
of the land comprised in Khasra Nos, 16 
and 17. 

3. Agerieved by this order, the Union 
of India brought appeals to this Court. 
R. N. Aggarwal, J. by order dated July 
10, 1973, dismissed these appeals in 
limine by a short order. He was of the 
view that there was no reason to inter- 
fere with the market -value fixed by the 
Additiona] District Judge. From his 
Order these appeals have been brought 
under clause 10 of the Letters Patent. 


*Against judgment and decree of 
R. N. Aggarwal J., in F. A. No. 106 
of 1973, D/- 10-7-1973. 
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4. In support of the appeals we hava 
heard Mr. R. K. Anand on behalf of tha 
Union of India. The only point that he 
has made before us is that the learned 
Additional District Judge has not taken 
into consideration a judgment of Shri 
Hans Raj, Additional District Judge m 
the case of Ram Pershad v. Union of 
India (LAC No. 142 of 1964 decided on 
Feb, 1, 1965) (R43). By this judgment be 
had fixed the value of the garden land 
at Rs. 7,500/- per bigha in this villag=. 
Counsel says that the jJearned Additional 
District Judge ought to have considered 
this judgment and should have fixed 
the market value of the acquired lard 


at Rs. 7500/- instead of Rs. 8500/- per. 


bigha. 


5. This court decided a case of land 
acquired in this very village of Sadhora 
Khurd. This was Shee] Chandra v. Union 
of India F. A. No. 93 of 1973 decided 
by one of us (Avadh Behari Rohatgi, J.) 
on March 18, 1980. That was also a case 
of this very Award No. 1984. Sec. 4 
Notification was issued on the same 
date, namely, Nov. 13, 1959. In that case 
the learned Additional District Judge 
had fixed the market value of the land 
at Rs. 10,700/-. His judgment was upheld 
and the owners’ appeal was dismissed, 
In that case, as in the present case, two 
judgments of Shri Hans Raj, Additional 
District Judge, were referred to. These 
were Tara Chand y, Union of Ingia 
(LAC No, 144 of 1964). and Virender 
Singh v. Union of India (LAC No. 133 
of 1964). These two judgments were ac~ 
cepted as a guide to the ‘value of the 
land . In the present case Mr. J. D. Jain 
Additiona] District Judge (as he than 
was) has also referred to these two deci- 
sions and has accepted them aS a guide 
to the value of the land. In Sheel 
Chandra’s case also these two decisions 
were accepted as the best piece of evi- 
dence to determine the value of the 
land at the relevant time. The reason is 
that in one of these the sale was made 
on Oct. 28, 1959, just 15 days before the 
Notification. The. transaction was ac- 
cepted as a genuine one, The sale was 
at the rate of Rs. 10,650/- per bigha. 
This was considered to be an instanre 
which afforded the best guidance for de- 
|termining the value of the land. On this 
basis in Shee] Chandra’s case (supra) the 
market value was determined at Ru-. 
pees 10,700/- per bigha. l 
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6. These two cases of Virender Singh 
and Tara Chand were also referred to 
with approval in Bhullan Singh v. Union 
of India, FA No, 152 of 1967 decided on 
Oct. 9, 1978: Reported in (1979) 15 
DLT 239 by a Division Bench of this 
Court (Prakash Narain’ and Laila 
Seth JJ.). In our opinion, the learned 
-Additional District Judge was right in 
accepting Virender Singh and Tara 
Chand’s cases as the best guide to de- 
termine the value of.the land. We see no 
reason to follow Ram  Pershad’s case 
which determined the market price of 
the land at much less. 


7 In LPA No. 158 of 1973 one other 
point was raised. The structure was 
valued by the Collector at Rs. 3466/-, 
The value was raised to Rs, 3900/-. The 
valuation we think, is just and does not 
cal] for any interference. For these rea- 
sons, the appeals of the Union of India, 
are dismissed. The parties are, however; 


_ left to bear their own costs. 


Appeals dismissed. 





_ AIR 1982 DELHI 453 
AVADH BEHARI ROHATGI AND 
MRS. LEILA SETH, JJ. 
Shrimati Shanti Devi and 
Petitioners y. State and others, Respon- 
dents. 


Civil Revn, No. 779 of 1981, D/- 23-3- 
1982". 


(A) Trusts Act (2 of 1882), Sec. 1 — 
Applicability — Act does not apply to 
public trusts and charitable trusts 


Distinction between private and public - 


trusts, 


The Act applies to private trusts only 
other than religious or charitable en- 
dowments, The most fundamental dis- 
tinction between private and public trusts 
depends upon the character of the per- 
son for whose benefit they are created. 
The essential difference is that in the 
former the beneficiaries are defined and 
ascertained individuals or who within a 
definite time can be definitely ascertain- 
ed but in the latter the beneficia] m- 
terest must be vested in an 


and fluctuating body of persons either 


*To revise order of Jagdish Chandra 
Dist. J. Delhi, D/- 11-8-1981. : 
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uncertain . 
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the public at large or some considerable 
portion of it answering a particular des- 
cription. AIR 1957 SC 133 Foll 
(Paras 13, 14° 
(B) Trusts Act (2 of 1882), Sec. 73 — 
Scope — Sec.- 73 applies to private 
trusts and does not extend to charitable 
trusts. (1905) ILR 28 Mad 517 Rel. on. 
(Para 19! 


(C) Civil P. C. (5 of 1908), Sec. 92 —. 


Public Charitable Trust — That settlor 
did not appoint trustee has never pre- 
vented courts of equity from enforcing 
a trust — Court can appoint new trusiee 
for administration of trust. (1906) ILR 


33 Cal 789 Rel. on. (Para 22) 
Cases Referred: Chronological Paras 
AIR 1957 SC 133: 1956 SCR 756: 1957 
All LJ 416 15 
AIR 1940 Pat 425 = 22 
(1906) ILR 33 Cal 789: 10 Cal WN 
581: 20, 22 
(1905) ILR 28 Mad 517: 15 Mad LJ 
466 19 
(1823) 8. Wheat 421:5 L ed 651, Wormley 
v. Wormley 21 


R. K. Makhija Sr, Advocate with 


D. S..Marwaha and Alak Kumar, for 
Petitioners; A. S. Chandok and J. P. 
Singh (for No. D. K. L. Arya (for 


Nos. 2 and 3), P. N. Bhardwaj (for No. 
4) G. N. Aggarwal, for M/s. Universal, 
Commercial Corporation; Jai Ram Singh 
and N. S. Vasisht, for S. D. Sharma, for 
Respondents. 


AVADH BEHARI ROHATGI, J.:— 
Shri Gopal Singh was a retired judge 
of the High Court for the States of Pun- 
jab and Haryana, He was a bachelor. 
He had no issue. He founded a charit- 
able trust called Gopal Singh Trust. He 
executed a deed of trust on 11-10-1973 
which was subsequently altered in some 
respects by another trust deed dated 
30-6-1975. The deed recites that the trust 
is created “with a view to promote 
_charitable objects such as health and 
medical facilities, education & training 
of boys and girls and adults for ac- 
quisition of knowledge and development 
of character so as to make them healthy 


and educated citizens, for amelioration 
and uplift of backward and poverty- 
stricken people of India, for interna- 


tional goodwill and understanding and 


for bettering the lot of women and 
children.” 
9 The founder divested himself of 


and relinquished all interest in his pro- 
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perties, investments and assets and 
directed that these shal] be devoted to 
the objects of the trust. The objects of 
the trust, stated shortly, are to set up 
dispensaries, hospitals, to run educational 
institutions and boarding houses, to im- 
part good education to students, to im- 
prove the lot of weaker sections of soci- 
ety, to promote international] under- 
standing and goodwill] elimination of 
war and preservation of peace, to set 
up homes for the aged and infirm, de- 
stitutes, widows and orphans. These ara 
all purposes beneficial to the public, So- 
cial advantage is their main characteris- 
tic. They are secular humanitarian, 
educational and international] in nature, 
The main idea of the settlor was that 
the trust should provide some of the 
indispensables of a settled community, 
So wide ranging are the objects of the 
trust, so varied is the settlor’s menu. 


3. The trust deed provides that the 
founder shall be the admininstrator and 
manager of the trust and will be re- 
munerated with Rs. 1600/- per month. 
After his death the trust -shal] be 
managed by a trustee or trustees as 
may be declared by him. So Shri Gopal 
Singh was the sole trustee in his life- 
time, 

4, At the time the trust deed was 
executed the founder was constructing a 
building in Niti Bagh, a lawyers’ 
colony . where he had been allotted a 
plot by the Niti Bagh Co-operative So- 
ciety. This was House No. 10, Niti 
Bagh, New Delhi. The trust deed pro- 
vides that “such portion of the building 
at 10, Niti Bagh, when completed, may 
be used for office of the trust and for 
carrying out its purposes and objects as 
the sole trustee or the trustees deem it 
necessary. Its remaining portion be let 
out.” - 


.5. Shri Gopal Singh died on 15-9- 
1977, He did not appoint any trustees 
as was contemplated by him in the deed 
of trust. The deed provides for the con- 
stitution of a Board of Trustees. Clause 
5 says : 

“Te in case of appointment of Board 
of Trustees, any one of the trustees re- 
tires, resigns, dies, neglectful or wanting 
in capacity to act as a trustee, the ap- 
pointment of that trustee shall be by 
the remaining trustee or trustees. [In a 
‘meeting of the Board of Trustees, when 
So appointed, simple majority decisions 
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by the Board will be effective on any 
question arising in the management of 
the affairs of the Trust.” 


6. But the’ founder did not appoint 
any trustee, as we have said. Nor did 
he constitute any board. of truste2s. 


Shri Gopal Singh had two brothers, Sent. 


Singh & Lal Singh, Sant Singh has a 
daughter Shanti Devi. Lal Singh is 
dead. He has left behind two scns 
— Amir Singh & Hans Raj. On fhe 
death of Shri Gopal Singh there was 
a scramble for possession of trust p7o- 
perties. 


7. On 1-6-1978 Shanti Devi and her 
father Sant Singh made an applicat-on 
under S. 34 of the Trusts Act, 1882 (che 
Act) to the District Judge seeking his 
opinion, advice & direction for the due 
administration of the trust properties 
of Gopal Singh Trust. In the applicat.on 
Shanti Devi alleged that the founder had 
adopted her, who was his niece, as his 
daughter. She claimed to be the only 
heir and legal representative of che 
founder of the trust, She also claimed 
that she was the de facto trustee of 
Gopal Singh Trust. She declared hər- 
self as a trustee and appointed her 
father, Sant Singh, as the managng 
trustee, This appointment of herself as 
trustee and her father as managing 
trustee was alleged to have been made 
by Shanti Devi in the purported “exer- 
cise of her powers conferred by S. 73 
of the Trusts Act, 1882.” 


8. Shanti Devi and Sant Singh al- 
leged that they were vitally interested 
in the proper management and control 
of Gopal] Singh Trust and with a view 
to administer the trust property and 
also for their own protection they s2ek 
the opinion, advice and direction of the 
court for the purpose of leasing out 10 
Niti Bagh, the building constructed by 
Shri Gopal Singh. They prayed that 
“appropriate advice and/or direction in 
the matter of management and admin- 


istration of trust property of Gopal Singh 


Trust, in particular 10 Niti Bagh, New 
Delhi in relation to leasing out the said 
property in whole or in part and the 
maintenance of library housed in 
the said property be made and the 
said property be directed to be given 
on lease:or licence on such rent or 
licence fee as may be best available, by 
the petitioners.” ` | 
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9. This application was opposed by 
Amir Singh and Hans Raj, sons of Shri 
Lal Chand, and the Niti Bagh Welfare 
Association. During the pendency of the 
case, two advocates of this court, Shri 
J. Mahajan and Shri Satya Dey Sharma, 
made applications to-the court that 
10 Niti Bagh or part thereof may be let 
out to them and that they were pre- 
pared to pay such rent as may be con- 
sidered reasonable by the court, Sub- 
sequently, a third application was made 
by M/s, Universal Commercial Corpora- 
tion for premises being given to them 
on rent and they offered to pay 
Rs. 14,000 per month. Yet a fourth offer 
come from another party for taking the 
premises on a rent of Rs. 17,000/~ per 
month, 

10. When these offers were before 
the court Shanti Devi and Sant Singh 
made. an application on 5-8-1981 under 
O. 23, R. 1 C. P. C. that they wanted 
to withdraw their application as a set- 
tlement had been reached between them 
on the one hang and Amir Singh & 
Hans Raj on the other. This application 
for withdrawal of the case was resisted 
by all parties except Amir Singh & 
Hans Raj. i 


11. On this application the question . 
arose before the District Judge whether. 
he should allow Shanti Devi & Sant 
Singh to withdraw the main petition 
under S. 34 of the Act.- This applica- 
tion was strenuously contested by Mr. 
Sharma, Mr. Mahajan, Niti- Bagh Wel- 


fare Association and other contenders 
for- renting the house. The learned Dis- 
trict Judge by order dated 11-5-1981 


held that he could not allow the peti- 
tion to be withdrawn & refused the ap- 
plication under O. 23, R. 1 C. P. C. AS 
regards the rival claims of the parties 
for premises being given on rent to 
them, he ordered that the first floor of 
10 Niti Bagh be given to Mr, J, Maha- 
jan on a licence fee of Rs. 3000/- per 
month, The second and the top barsati 
floors, he said, be given to Mr. Satya 
Dey Sharma as a liceneee on a licence 
fee of Rs. 3000/- per month, Since the 
premises had already been given to 
another party by Shanti Devi & Sant 


Singh, the District Judge ordered that 


possession be given to Mr. J. Mahajan 
and Mr. S. D. Sharma immediately. 
From the order of the District Judge this 
revision petition has been brought by 
Shanti: Devi & Sant Singh, 
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12. The matter in the first instance 
came before Charanjit Talwar J. The 
learned Judge thought that in view of 
the importance of the question involved 
and in view of the fact that there is 
. nọ case law. on the point the matter 
` should be heard by a larger bench. 
This is how the case has come to us 
for decision. 


13. We would emphasise what has 
often been overlooked that the Trusts 
Act of 1882 does not apply to public 
trusts and charitable trusts. As the 
preamble of the Act states it is “an 
Act to define & amend the law relating 
to private trusts & trustees.” S, 1 of 
the Act says that nothing herein con- 
tained “applies to public or private, 
religious or charitable endowments”. 
Therefore, all charitable trusts are ex- 
cluded from the operation of the Act. 
Admittedly, Shri Gopal Singh founded 
‘an express trust for public purposes 
of a charitable nature”, to use the lan- 
guage of S. 92. C. P, C. The objects- of 
the trust clearly show that it is a chari- 
table trust. All charitable trusts are 
public trusts, Public trusts and chari- 
table trusts are synonymous expressions. 
They are essentially different from pri- 
vate trusts in that the beneficiaries are 
“uncertain. Al charitable trusts are for 
the benefit of the public and they are 
enforceable by the Advocate General 
suing on behalf of the public or two 
Or more persons having an interest in 
the trust with the leave of the court. 
Sec. 92 is the special remedy for “pub- 
lic charities”. In the case of a breach 
of trust or where the direction of the 


court is necessary for the administration. 


Of a public charity a suit can be insti- 
tuted in the court of the District Judge 
for one or more of the reliefs mentioned 
in the section. 


14. The Act applies to private trusts 
only. The most fundamental distinction 
between private & public trusts depends 
upon the character of the person for 
whose benefit they are created. The 
essential difference between a private 
and public trust is that in the former 
the beneficiaries are defined and ascer- 
tained individuals or who within a de- 
finite time can be definitely ascertained 
but in the latter the beneficial] interest 
must be vested in an uncertain and fluc- 
tuating body of persons either the pub- 
lic at large or some considerable portion 
of it answering a particular description. 


Shanti Devi v. State 


A. IL. R. 
15. In Deoki Nandan vy. Murlidhar, 
1956 SCR 756 '(756): (AIR 1957 SC 


133 at p. 136) it was observed by the 
Supreme Court : 


“The distinction between a private 
and a public trust is that whereas in 
the former the beneficiaries are specific 
individuals, in the latter they are the 
general public ior a class thereof, 
While in the former the beneficiaries 
are persons who are ascertained or cap- 
able of being ascertained, in the latter 
they constitute a body which is incap- 
able of ascertainment. n 


16. The following statement of law 
in Lewin on Trusts, Fifteenth Edition, 
pp. 15, 16 was approved : 


“By public must þe understood such 
as are constituted for the benefit either 
of the public at: large or of some con- 
siderable portion: of it answering a par- 
ticular description. To this class belong 
all trusts for charitable purposes, and 
indeed public trusts and charitable trusts 


may. be considered in genera] as synony- 


mous expressions. In private trusts 
beneficial interest is vested absolutely 
in one or more individuals who are, or 
within a -certain time may be, definitely 
ascertained,” 


17. A public or charitable trust has 
for its objects the members of an un- 
certain and fluctuating body. Such a 
trust is permanent and indefinite in 
character and is not confined within the 
limits prescribed to a settlement upon 
a private trust. (Lewin 16th Ed. p. 7). 
A charity once established can never 
fail : a charity ‘once established does 
not die, though its nature may be chang- 
ed, If by a change in social habits and 
needs or by a change in law, the pur- 
pose of an established charity becomes 
superfluous or illegal, or otherwise 
ceases to be beneficial to the community, 
it is the duty of the trustees to apply 
to the court for. a cy pres scheme.” 
(Halsbury 3rd Ed. Vol. 4 p. 209, See 
also 4th Ed. Vol: 5 page 310). 


18. Private trusts are clearly distin- 
guishable from public trusts. It is im- 
portant to distinguish cases of charitable 
endowments from those of private trusts 
and to remember that the Act of 1882 
is confined only to private trusts other 
than religious or: charitable endowments. 
This distinction of capita] 
has been overlooked in this case. The 
proceedings have dragged on and no one 


importance - 
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brought it to the notice of the learned , 
Judge that the application under S. 34 
of the Act was not maintainable because 


Shri Gopal Singh created not a private.- - 


trust but a public charitable trust, Pub- 
trusts are outside ~ the 
scope of the Act. The application ought 
to have been dismissed on this short 
ground. 


19. There is one other point. 
Davi claims that she was adopted by 
Shri Gopal Singh and that as a legal re- 
presentative of the.settlor she is entitled 
to act as a trustee. She says that 
is the successor in office on whom the 
trust property has devolved, This is 
the foundation of her claim. This claim 
is baseless. In the trust-deed the foun- 
der declared that he was a bachelor and 
had no issue, To his properties, invest- 
ments and assets which were settled on 
trust, he declared in the  trust-deed 
that “none of his heirs-in-interest shall 
be entitled to raise any claim. thereto”. 
Shanti Devi is not a legal representa- 
tive of the founder in view of the ex- 
press provision in the  trust-deed. Nor 
can she found her claim on S. 73 of the 
Act which applies to private trusts. 
S. 73 of the Act does not extend to chari- 
table trusts, . (See Gopu Kolandavelu 


Chetty v. Sami Royar, (1905) ILR 28 
Mad 517 at p. 520). 
20. In our opinion, no application 


can be made under S. 34 of the Act in 
the case of a charitable trust such as 
was created by Shri Gopal Singh. 
Shanti Devi has no right “to seek opin- 
ion, advice or direction of the court” 
under S, 34 because she is not a trustee 
appointed under the trust-deed. She 
has appointed herself as the trustee on 
the specious ground that she is the legal 
representative of the deceased founder. 
In respect of a charitable trust no one 
can appoint 
trustee in the manner Shanti Devi has 
done unless the trust-deed so provides. 
Under S. 92, C. P. C. the court can set- 
tle a scheme, appoint new trustees, au- 
thorise the whole or any part of -the 
trust property to be let, sold, mortgaged 
Or exchanged, Under Section 34 of the 
Act the court will not give opinion, ad- 
vice and direction in the case of a 
charitable trust to a person who cannot 
be better described than as. a -trustee 
de son tort. Courts do not give advice 
© intermeddlers, officious by-standers or- 


Shanti Devi v. State o : 


Shanti . 


she ` 


himself or herself as a 
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self-styled trustees. Shanti Devi is 
doing all that she claims wrongly and 
without any title. “A person who, with- 
out title, chooses to take uptn himself 
the character of a trustee becomes a 
trustee de son tort. He is liable- to ac- 
count for what he has done or what 
he has. received while so acting and 
cannot be heard to say that he had no 
right to act as trustee.” (Budree Das 
Mukin v. Chooni Lal Jahurry, (1906) 
ILR 33 Cal 789 (806) per Woodroffe, J. 
See Mukherjee ‘Hindu Law of Religious 
and Charitable Trusts’ 4th Ed. pp, 471- 
472), A trustee de son tort cannot say 
to the court, “give me advice”. 


21. The concept of trust posits a 
useful division between responsibility 
and benefit. The trustee is recognised 


as the owner at law. But on him is 
imposed the equitable duty of carrying 
out the terms of the trust. The bene- 


ficiaries are the equitable owners. Be- 
hind the ‘hedge of trustees’, to` use 
Maitland’s phrase, this division takes 


place. But no trustee can make a pro- 
fit from his trust. To those who stand 
in a fiduciary position the only advice 
that can be given is the hallowed orison, 
‘lead us not into temption’. Wormley 
v. Wormley, (1823) 8 Wheat 421 at p. 


- 463 per Johnson J.). 


22. That the settlor did not appoint 
trustees has never prevented courts of 


equity from enforcing a trust. A trust 
will not fail for want of a trustee 
This is the principle on which courts 


have acted. Under S. 92 C. P. C. the 
court can appoint new trustees for thel. 
administration of the trust. What had 
made the trust so effective is the co- 
operation of the. courts in effect the 
court may be asked to supervise the 
execution of the trust-deed. If the 
directions of the court are necessary for 
the administration of the trust a suit 
can be brought under S., 92, C. P., C. 
The directions such as are necessary 
for carrying out the trust can be given 
to a trustee, either the -existing trustee 
where there is one, or the new trustee, 
where one is to be appointed. (Budree 
Das v. Chooni Lal ((1906) ILR 33 Cal 
789) (supra at p. 809). In a suit under 
S. 92 the court can remove gq trustee de 
son tort and appoint a new trustee. 
(Ramdas Bhagat v., Krishna Prasad, AIR 
1940 Pat 425 at p. 429). 


23. In our opinion the application 


under S, 34 was misconceived and ought 
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to have been dismissed in limine, 
C. P. C. is the answer. 


S. 92 


24, There is some money in the trust 
account in the bank. The parties have 
agreed before us that they will not 
-` operate the account for a month to en~ 
able proper proceedings to be brought 
for the administration of Gopal Singh 
Trust, 

25. For these reasons we allow the 
revision petition and hold that the ap- 
plication under §. 34 of the Act is in- 
competent end not maintainable and 
dismiss the same but without costs, 


Revision allowed, 


AIR 1982 DELHI 458 
CHARANJIT TALWAR, J. 

Ram Kishan Singh, Appeliant v, Smt. 
Savitri Devi, Respondent, l 

F. A. O. No. 176 of 1981, 
1382.* 

(A) Evidence Act (1 of 1872), S. 112 
— Legitimacy of child conceived and 
bern during period of desertion — Onus 
to prove legitimacy — Nature of, 


In the instant case, the husband ob- 
tained divorce on the ground of deser- 
tion by his wife for a continuous period 
of two years, During the period of de- 
sertion the wife conceived and gave 
birth to a child. There was a finding 
of the court in proceedings for divorce 
that the husband had no access to the 
wife for over a period of three years 
immediately preceding the decree of dis- 
solution of marriage. Furzher, it was 


D/- 28-5- 


established in those proceedings that all - 


along the husband was staying in Delhi 
which was far away from the village 
where his wife was staying and the 
husband had gone to the village only 
once to attend a marriage but was 
given beating by the wife and her re- 
lations, 


Held, these facts which were proved 
during earlier proceedings were enough 
to discharge the onus which Jay on the 
husband to prove that he had no access 
to his wife and the child must be deem- 
ed to be illegitimate. (Para 2) 


(B) Hindu Marriage Act {25 of 1955), 


S. 13 (1) (ia), Gb) — Claim for perman- 


*From order of R. D. Aggarwal, A. D. 
J. Delhi, D/- 4-5-1981. 
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ent alimony by wife divorced on ground 
of desertion —- Wife conceiving and 
giving birth to child during pendency of 
divorce proceedings — Application for 
permanent alimony cannot be thrown 
out on that ground alone. 


In a case where marriage has been 
dissolved under S. 13 (1) (ia) on the 
ground that the wife was living in adul- 
tery or was leading an immoral life her 
application for permanent alimony may 
be dismissed on the ground that even 
after the decree of divorce she continues 
to lead such a life. Where, however, the 
evidence is that she had conceived dur- 
ing period of desertion and delivered 
a child, her application for permanent 
alimony cannot be thrown out on that 
ground alone. It is well seilled that 
illicit conception by itself is not living 
in adultery. It would, however, be open 
to a husband whose marriage has been 
dissolved on the ground that wife had 
deserted him to prove while contesting 
that application that the wife lives in 


adultery. | (Para 18) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2352 15 


M. L. Verma with Miss Rashmi Saini, 
for Appellant; B. S. Charya, for Respon- 
dent, 


JUDGMENT :— In this appeal under 
S. 28 of the Hindu Marriage Act (here- 
inafter called ‘the ‘ Act’) the appellant, 
Ram Kishan Singh, has challenged the 
judgment and decree passed by Shri R. 
D, Aggarwal, Additiona] District Judge, 
Delhi, on 4th May, 1981, whereby he 
granted the application of the respon- 
dent, Savitri Devi, for permanent ali~ 
mony under S. 25 of the Act, 

2. The facts leading to the filing of 
the petition by |the wife under S. 25 of 
the Act briefly! are that a petition for 
divorce under S. 13 of the Act was filed 
by the husband: against the wife on 20th 
Aug, 1977, on the ground that the wife 
had deserted him for a continuous period 
of not less than two years. A decree in 
his favour under S. 13 (1) (ib) of the 
Act was granted on 9th May, 1979. 


3. It is relevant to note that Smt, 
Savitri Devi had filed written statement 
contesting: the petition under S. 13 of 
the Act but later on absented herself 
and as such was proceeded ex parte, 
Another admitted fact is that a child 
was born to Smt. Savitri Devi during 
the pendency of the petition on 15th 


Y 


+ 
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Dec. 1977. An application for setting 
aside the ex parte decree granted in fav- 
Our of the husband was moved on 8th 
Aug. 1979. This application was dismissed 
on llth Oct. 1979. Another application 
under Order 9, R. 13 of the Civil P. ©. 
was made by the wife seeking restora~ 
tion of the earlier application. That 


-applicafion was also dismissed for non- 


prosecution, The result was that the 
decree of divorce granted in favour of 
the husband-appellant herein became 
final. F 

4. In the present petition for per- 
manent alimony under S. 25 of the Act 
the case made out was that the wife 
had no movable or immovable property 
and had no source of income. And that 
she had to maintain herself and the 
minor child. She has demanded. Rs. 300 
p. m. as permanent alimony: Rs. 100/- 
for the child and Rs, 200/- for herself 
It was averred that the husband owns 
immovable property worth about 
Rs. 15,000/- that he had valuables and 
articles worth more than Rs. 10,000/- 
besides jewellery etc. and that he was 
employed in the Ministry of Finance 
and was getting Rs. 550/- as total 
emoluments per month, l - 


5. The husband contested this peti- 
tion. His case was that the wife was not 
interested to seek any maintenance; it 
was her brother who had coaxed her 
into filing this petition although the 
petition for divorce had been delibera- 
tely not defended. On merits his case 
was that on the wife’s own showing she 
has been unchaste as she had given 
birth to a child who is apparently 
illegitimate as the parties had separated 
and the child was born after at least 
two years of the separation, Further, 
the plea of the husband was that after 
the decree of divorce had become final 
he re-married on 31st July, 1879 and a 
son was born from that wedlock in 
Sept. 1981: that with the emoluments 
which he is getting he is hardly able to 
meet his day to day expenses. There- 
fore, as he has not enough income and 
the wife being a partner with her father 
in the family business which earns them 
about Rs. 2000/- per month, she was not 
entitled to permanent alimony, 


6. On the pleadings of the parties, 
the following issues were framed .— 

(1) Is the petitioner employed any- 
where and what-is her income? OPR. 
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(2) Had the respondent no access to 
the petitioner since 
such the child born to the petitioner .on 
15-2-1977 is an illegitimate one? OPR. 

(3) To how much amount, if any, the 
petitioner is entitled by way of per- 
manent alimony from the respondent? 


7. On issue No. 1 the learned Judge 
noticed that this was not pressed on be- 


half of the husband at the time of argu- 


ments. Even otherwise on appraisal of 
the evidence it was observed that the 
wife had no income of her own, Accord- 
ingly this issue was decided against the 
husband. 


8 Issue No. 2 was also decided 
against the husband, It has been held 
by the learned Additional] District Judge 
that the husband was not able to prove 
that there was no access between the 
parties, after 31st July, 1974 and, there- 
force, the marriage having subsisted up 
to 9th May, 1979, on which date the de- 
cree of divorce was granted in favour of 
the husband, the child born to the wife 
on 15th Dec. 1977, is not illegitimate in 
view of the provisions of Sec. 112 of the 
Indian Evidence Act. 


9. In the result, the learned trial 
Court granted the amount of Rs, 125/- 
for the maintenance of the wife per 
month from the date of the petition un- 
der Sec. 25 of the Act. | 


10. It is contended by Mr. M. L. 
Verma, learned counsel for the appel- 
lant that in the facts and circumstances 
of this case the wife is not entitled to 
permanent alimony under Sec, 25 of the 
Act, According to him vide judgment 
and decree passed on 9th May, 1979, by 
Shri Jaspal Singh, Additional District 
Judge, it had been established that the 
respondent deserted her husband on 3ist 
July 1974, and thereafter the husband 
had no access to his wife at all. Thus, 
he submitted, the child born on 15th 
Dec, 1977, to the respondent was illegiti- 
mate, The argument is that by giving 
birth to an illegitimate child, the wife 
on her own showing is living an un- 
chaste life and as such not entitled to 
permanent alimony under Sec. 25 of the 
contention, the 
findings given in paragraph 6 of the 
judgment passed by Shri Jaspal] Singh, 
Additional Sessions Judge, while dis- 
solving the marriage between the parties 
has been relied upon. It reads as under: 


31-7-1974 and as 


J 
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“6 From the evidence referred to by 
me above, it is clearly borne out that 
the parties were married according t3 
Findy rites on June 26, 1973, and last 
resided at New Delhi, It is also proved 
that the respondent deserted the peti- 
tioner on 31-7-1974 and since then has 
been in desertion and further that in 
spite of best efforts made by the peti- 
tioner, the respondent has refused t? 
return to the matrimonial home without 
any sufficient cause. Thus, not only the 
factum of desertion is proved, the evi- 
dence further goes to show that there 
is animus deserendi, The record further 
shows that in August 1974 when the 
petitioner went to the the house 
of his in-laws to fetch the 
respondent, not only his in-laws but the 
respondent also behaved very rudely 
with him and that in Oct. 1976 also he 
was not only abused by the responden: 
but was kicked by her. The learned 
Judge (Shri Jaspal Singh) has deter- 
mined that the intention of the wife was 
to bring cohabitation permanently to an 
end. The submission is that by way of 
present petition any finding given in 
that judgment cannot be challenged, the 
decree having become final. The hus- 
band, therefore, claims that it is estab- 
lished that he had no access to his wife 
since 31st July; 1974.” 


11.. Mr. B. S. Charya, learned coun- 
sel for the respondent, however, sub- 
mitted that the child was born to the 
respondent during the time when the 
marriage was subsisting, the child has 
to be considered legitimate as per the 
provisions of Sec. 112 of the Indian Evi- 
dence Act. He submits that it was for 
the husband to prove conclusively tha: 
he had no access to the respondent-wife 
at any time between 31st July, 1974, till 
about the middle of March, 1977. Other- 
wise, the presumption in law is that the 
child is legitimate, 


12. The learned trial Court agreeing, 
with the above submission of the re- 
spondent has held in the 
judgment that there was no proof tha: 
the husband had no access to the wife 
during the period of separation. Hence, 
the presumption under Sec. 112 of the 
Indian Evidence Act has not been dis- 
placed, As great emphasis is laid on be- 
half of the respondent on the provisions 
of Sec. 112 of the Indian Evidence Act, 
it may be noticed) The same reads as 
follows :— = 
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“112. The fact that any person was 
born during the continuance of a valid 
marriage between his mother and any 
man, or within two hundred and eighty 
days after its dissolution, the mother re- 
maining unmarried, shal] be conclusive 
proof that he is the legitimate son of 
that man, unless it can be . shown that 
the parties to' the marriage had no 
access to each other at any time when 
he could have been begotten”. 


13. It is no: doubt true that mere 
allegation of the husband that the child 
is illegitimate as he was born during 
the period of separation, is not enough 
to prove that the child is illegitimate. 
It is mandatory for the husband to pro- 
ve that he had no acceSs to his wife 
during the relevant period. The expres- 
sion in the above section “unless it can 
be shown that the parties to the marri- 
age had no access to each other at any 
time when he could have been begotten” 
has been construed to mean that strict 
proof of non~access has to be established. 
In the present ‘case, however, the find- 
ings of Shri Jaspal Singh in the divorce 
case, aS quoted: earlier, being binding 
on the parties,: coupled with the facts 
that all along during the relevant period 
the husband was living at Delhi which 
is far away from the village where the 
the wife was residing and that the only 
time during the relevant period when 
he visited that village to attend a mar- 
riage, he was given beating by the wife 
and her relations (these facts were pro- 
ved during the earlier proceedings) are 
enough to discharge the onus which lay 
on the husband to prove that he had no 
access to his wife. In the ‘peculiar facts 
of this case it was for the wife to prove 


-at least by preponderance of probabiliti- — 


es that the husband had access to her. 
She nowhere gives any instance about 
the husband’s stay at her parent’s house 
in that period or that she had visited her 
husband at Delhi. 


14.. The authorities cited by Mr. 
Charya are not applicable to the facts 
of this case aS.in none of those cases 
there was a finding by a competent 
Court that the husband had no access to 
his wife at all for over a period of three 
years immediately preceeding the decree 
of dissolution of marriage, 

15. In Perumal vy. Ponnuswami, AIR 
1971 SC 2352, relied on by Mr. Charya, 
the facts were that separated spouses 
were living in ‘the same village: there- 
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fore. it was held that it was for the hus- 
band to establish absence of access 
otherwise the presumption under Sec- 
tion 112 of the Indian Evidence Act 
could not be displaced. In the present 
case during the period of separation the 
husband did not have access to the wife 
at al] as they were living far away from 
each other, | ` l 

16. In fairness to Mr. Charya I may 
note that he is right when he says that 
the finding regarding animus deserendi 
has to be given in every case where 
marriage has been dissolved on the 
ground of desertion but in the facts of 
this case, nothing turns on this submis- 
sion, 
- 17. For the foregoing reasons the 
finding on issue No. 2 in the impugned 
judgment, therefore, is wrong and is 
liable to be set aside. 


18. However, the question which 
arises for consideration is whether a 
wife who has given birth to an illegiti- 
mate child during the pendency of pro- 
ceedings under Sec, 13 (1) (b) of the 
Act, i.e, on the ground of desertion, is 
entitled to relief under Sec. 25 of the 
Act? The decision on that application 
will depend upon the facts in each case. 
In case, the marriage has been dissolved 
under Sec. 13 (1) (ia) of the Act on the 
ground that the wife was living in adul- 
tery or was leading an immoral life, 
her application for permanent alimony 
may be dismissed on the ground that 
even after the decree of divorce she 
continues to lead such a life. Where, 
however, the evidence is, like in the 
present case, that she had conceived 
during the period of desertion and deli- 
vered a child, her application for per- 
manent alimony cannot be thrown out 
on that ground alone. It is. well-settled 
that illicit conception by itself is not 
“living in adultery.” It would, however, 
be open to a husband whose marriage 
has been dissolved on the ground that 
wife has deserted him to prove, while 
contesting that application, that the wif 
lives in adultery, l 


19. In my view, the present applica- 
tion is maintainable, 


20. Now, the next question -which 
arises for consideration is whether in the 
facts and circumstances of the present 
case, the wife has to be granted any 
permanent alimony? The appellant after 


the decree of dissolution of marriage, . 
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which was not challenged, got married. 
His averment that a child was born from 
that wedlock is also not being disputed. 
According to the respondent’s own show- 
ing the appellant is merely getting 
Rs. 517/~ per month, as is evidenced by 
Exhibit R/3. It appears from the record 
that he holds substantive post of-a peon 
and at present he is working as a clerk 
on temporary basis, On oath he stated 
that he was in possession of a one-room 
tenement which had been allotted to 
him by the Delhi Development Auth- 
ority, This accommodation was given to 
him in place of a Jhuggi wherein he was 
earlier living. He is paying Rs. 8/- per 
month as rent. It was stated at the bar 
that he had taken loan from his provi- 
dent fund to repair this house. 

21, This is the house which according 
to the wife is valued at Rs. 15,000/- and 
is owned by him, In my view even if 
the husband is held to be owner of this 
one room tenement he cannot possibly 
earn any income from it as he is in oe- 
cupation thereof, His only income, there- 
fore, is his -salary of Rs, 517/-. This 
sufficient in Delhi to 


make both ends meet, He has remar- 
ried; he.is to support his wife and a 
child. The respondent, on the other 


hand, is living in a village with her 
parents and is stated to be helping them 
in their business. Her conduct during 
the earlier proceedings shows that she 
was really not interested in contesting 
the petition. After filing Of the written 
statement the case was proceeded ex 
parte in default of her appearance. 
After the decree an application for .set- 
ting it aside was filed but it was also 
hot prosecuted, Again another applica- 
tion was filed for restoration of that 
application, That too was dismissed for 
default. 

22. The present application under 
Sec. 25 of the Act was filed by her on 
Loth April, 1980, after about a year of 
the passing of the decree of divorce. It 
is clear, therefore, that the application ` 
was moved more to harass the husband 
who can ill-afford to pay any subsist- 
ence amount to the respondent. 


23. Keeping in view the imcome of 
the appellant and his responsibility I do 
not consider it just to direct alimony 
by way of monthly payment by him to 
the respondent, | a 

24. However,. I do not -_consider it 
just to direct that the amount of 
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Rs. 1875/- deposited by the husband un- 
der direction of this Court on 2nd ‘July, 
1981, be refunded, by the wife. Further, 
the amount of Rs. 125/- per month de- 
posited by the appellant from Aug. 1981, 
is also allowed to be retained by her. 
In my view in the facts of the present 
case the grant of those amounts in lump 
Sum is enough by way of (“starvation 
allowance’ which the responden: wife 
is entitled to. The said amounts if not 
withdrawn by the wife already, shal] be 
paid to her. However, henceforth, the 
wife will not be entitled to any other 
amount, 

25. In view of my discussion above 
the judgment and decree of the trial 
ccurt are modified to the extent indi- 
ceted by me above and the appeal] stands 
disposed of in terms thereof, 


26. No order as to costs. 
Ordered accordingly, 
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AVADH BEHARI ROHATGI AND 
MRS. LEILA SETH, JJ. 
Union of India, New Delhi and others, 
Appellants v. Nand Kishore and another, 
Respondents, 


Letters Patent Appeal No, 126 of 1976, 
D/- 21-5-1982.* : 

(A) Land Acquisition Act (1 of 1894), 
Secs. 6, 17,9 and 16 — Acquisition of 
land for public purpose — Government 
cannot change purpose and acquire for 
purpose other than that declared under 
Sec, 6 (2): 


The Government has no right to 
change the public purpose in midstream. 
The Government cannot change the 
Original public purpose till the acquisi- 
tion is- complete, After the land has 
vested in it the Government has a right 
to change the use to which it wil] put 
the land. The Government must adhere 
to the original purpose. If they want to 
depart from the original purpose the 
only course is to start fresh acquisition 
proceedings, In the instant case the ac- 
quisition proceedings were in progress. 
Before the land vested in the Govt. at 
the time of issuing notices under Ss. 9 
and 10, it changed the 


“Against judgment of H. L. Anand J. 
reported in ILR (1977) 1 Delhi 356 


GZ/HZ/D282/82/MVI 


e 
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public purpose 
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from fire station to the construction of - 


Staff quarters, This was not sanctioned 
under the Act and was illegal, ILR 
(1977) 1 Delhi 356, Affirmed. Case law 
discussed. | (Paras 9, 19) 

There is a more fundamenta] reason 


why public purpose cannot be changed 
from a fire station to the construction 


of staff quarters. Sec, 17 confers emer-_ 


gency powers on the Government. The 
statutory hypothesis of this section is an 
emergency. The section contemplates 
emergency of two kinds. In sub-sec, (1) 
of Sec. 17 the‘ legislature contemplates 
an emergency which can be anticipated 
by the Government, It may be called a 
foreseeable emergency. But nevertheless 
it is an emergency calling for im- 
mediate action, The statute empowers 
the state goverriment to dispossess the 
Owner after the expiry of 15 days from 
the publication of the notice under Sec- 
tion 9 (1). Sub-see. (2) envisages what it 
calls “unforeseen emergency.” In such 
a case there can be “sudden disposses- 
sion” as stated in sub-sec, (3). The col« 
lector is empowered to deprive a man 
suddenly of his land, In the case of 
“sudden dispossession” the Government 
has a right to take possession after giv- 
ing to the occupier a notice of 48 hours, 
Here also on taking possession the land 
vests absolutely in the government free 
from all encumbrances. (Para 21) 


Emergency, whether foreseeable or 
unforeseen, must exist before action can 
be taken by the: Government under Sec- 
tion 17, On this there has to be satis~ 
faction of the Government. If the Gov- 
ernment is satisfied that a sudden situa- 
tion has arisen . which calls for im- 
mediate action only then Sec. 17 can be 
invoked. This satisfaction can be reach~« 
ed on the circumstances existing at the 
time the notification under Sec, 17 is 
issued, If at the time of the notification 
under Sec. 17 the public purpose was 
the building of the fire station it can- 
not be changed later to the construction 
of staff quarters. for the simple reason 
that the satisfaction arrived at on 4th 
May, 1960 in the instant case was not 
arrived at when the purpose was chang- 
ed to staff quarters on 16th Nov. 1971, 
There is an interval of 11 years between 
the first public purpose and the second 
public purpose, Sec. 17 therefore can- 
not be invoked by the Government for 
the purpose of construction of staff 
quarters because: this new purpose may 


| 
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not have the same urgency for the ac- 
quisition of land which animated the 
action of the Government when they 
were faced with the pressing need of 
building a fire station in 1961. 


(Para 22) 
Further, the doctrine of eminent 
domain is an aspect. of sovereignty. 


Eminent domain is the highest and the 
most exact idea of property remaining 
in the Government or in the aggregate 
body of the people in their sovereign 
capacity, It gives a right to resume the 
possession of the property in the manr- 
ner directed by the` Constitution or the 
laws of the State, whenever the public 
interest requires it, In India the right 
is regulated by the Act of 1894. The 
statute has imposed restrictions and 
limitations and has attached certain con- 
ditions to the exercise of the extra ordi+ 
nary power. The Government cannot 
disregard all these provisions and say 
‘that though originally the land was 
needed for a fire station yet construc- 
tion of staff quarters is as good a pub- 
lic purpose as any other and so the 
Government can take the land of the 
owner under Sec. 17. For such a course 
there is no statutory sanction, The right 
to take private property for public use 
is a statutory power .which the Govern- 
ment can exercise on certain conditions. 

(Para 31) 


Thus, No doubt there is power in the 
eminent domain to inflict injury on the 
citizen as being necessary for the gene~ 
ral good in a grave and sudden emer 
gency, but if there is no emergency, the 
power cannot be exercised. The Govern- 
ment cannot enrich itself and impove~ 
rish the subject by disregarding al] the 
provisions which have been enacted as 
a safeguard against arbitrary exercise 
of statutory powers, (Para 33) 


(B) Constitution of India Art. 226 — 
Res judicata ~~ Land Acquisition pro- 
ceedings —. Change of public purpose 
by Govt. — Lands acquisition notice 
challenged in 1960 by writ petition — 
Dismissal of writ Fresh notices 
issued in 1971 under Secs. 9 and 10 of 
Land Acquisition Act for different pur- 
pose — Petition challenging fresh notice 
is not barred by res judicata. (Para 35) 
Cases Referred: Chronological Paras 
1981 Pun LJ 392: 1981 Rev LR 387 16 


AIR 1977 SC 448: (1976) I SCR 875 19 
AIR 1977 Delhi 209 (FB) 29 


’ and it was declared 


Nand Kishore Delhi 463 
ILR (1972) 1 Delhi 517 36 
AIR 1971 Punj & Har 406 ‘20 
AIR 1965 All 433 36 
AIR 1964 Pat 568 15 
ATR 1963 Cal 565 13 
AIR 1957 SC 344 ‘95 
AIR 1927 -Cal 874 36 

R. K. Mehra, for Appellants: Dr. 


L. M. Singhvi, Sr. Advocate with B. S. 
Chauhan and N. P. Paliwal, for Respon-, 
dents. m 

AVADH BEHARI ROHATGI, J.:— 
In this Letters Patent appeal] an applica- 
tion was made to us on 2łst Jan, 1982 
for an early hearing of the appeal. It 
was stated that the land in question is 
required for widening the road in con- 
nection with the Asiad’ 82 and was im- 
mediately needed for a public purpose. 
We agreed to hear the appeal, as we 
generally do in such cases, We have 
now heard counsel for the parties, We 
give our decision immediately. 

2. The short question in this appeal 
whether the Government can change the 
purpose of acquisition of the Jand and 
acquire it for a purpose other than that 
declared by it under Sec. 6 (2) of the 
Land Acquisition Act, 1894 (the Act). 

3. These are the facts, On 4th May, 
1960 the appellant, Union of India, issu- 
ed a notification under Ss, 4, 6 and 17 
of the Act in respect of a plot of land 
measuring 12 bighas 2 biswas in Khasra 
No, 68 situated in village Kilokari. The 
notification stated that the land was re- 
quired for a public purpose, namely, the 
construction of a fire station pursuant 
to the request made by the Municipal 
Corporation of Delhi under Sec. 199 of 
the Delhi Municipal - Corporation Act, 
1957. By this notification the provision 
of sub-sec, (1) of S. 17 was invoked 
that the provision 
of Sec. 5A shall not apply. 

4. On Nov. 7, 1960 the respondent’s 
father, Brij Bhushan, brought a petition 
under Art. 226 of the ‘Constitution 
challenging the notification dated 4th 
May, 1960. ‘This writ petition was dis- 
missed on 26th Nov. 1969. ‘The only 
ground taken in that case was that the 
notification under Secs. 4, § and 17 was 
invalid on the ground that the Munici- 
pal Corporation of Delhi-had not ap- 
proached the owner for the purpose of 
a private: purchase from him and unless 
the Commissioner ` negotiates with the 


‘owner for the sale of land to him ac- 


quisition proceedings cannot be ‘taken. 
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This argument was repelled. It was held 
that there is nothing in Sec. 199 of the 
Municipal Corporation Act which makes 
it compulsive for the Commissioner to 
start negotiations for purchase Ly pri- 
vate treaty or to suggest that vvithout 
this he cannot ask the Central Govern- 
ment to acquire the land for the Cor- 
poration, 

5. On 7th May, 1971 the Govern- 
ment issued notices under Secs. 9 and 
10 of the Act. In these notices if was 
stated that the land was requir2d for 
the public purpose, namely, “planned 
development of Delhi.” On receipt of 
this notice the owner Brij Bhushan 
brought a petition on 10th June, 1971 
under Art. 226 of the Constitution. The 
owner now challenged the valiaity of 
the notices issued under Ss. 9 end 10 
Of the Act. In their counter-affidavit .the 
Government abandoned the purpose of 
planned development and came out with 
the case that the land is now required 
for “construction of 
Delhi Administration.” The learned single 
Judge by order dated gth Oct. 1976 al- 
lowed the writ petition. He held chat.it 
“was not open to the Government to 
change the origina] purpose of acquisi- 
tion, From his order the Union of India 
appeals to this court, 


6. The single point for our decision 
is whether the land required for a fire 
station can be acquired now for a dif- 
ferent purpose. It is admitted befcre us, 
as was admitted before the learned 
Judge, that the original purpose of ac- 
quisition was to build. fire station and 
that as the court issued an 
order of stay against dispossession from 
the land in question in the earlier writ 
petition another piece of land was ac- 
quired and a fire station was construct- 
ed on it. 


7. This is also admitted that notices 
urder Ss, 9 and 10 dated 7th May, 
1971 had been wrongly issued and that 
they had been withdrawn. The admitted 
position of the Government today is 
that notices under Ss. 9 and 10 of the 
Act dated 16th Nov, 1971 were issued 
to the owner mentiohing therein the 
purpose of acquisition as ‘construction 
of staff quarters for Delhi Administra- 
tion’. The owner Shri Nand Kishore, the 
present respondent who was substituted 
on the death of his father, deniss the 


service of these notices on him. But that: 


will not make any difference to the 
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staff quarters of 
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main question that arises for our deci- 
sion. The question shortly stated is, 
whether the Government can change the 
purpose from a fire station to the con- 
struction of staff quarters for Delhi Ad- 
ministration. 


8. It is not in dispute that the origi- 
nal purpose of building a fire station 
for which the hotification under Sec- 
tions 4, 6 and 17 was issued on 4th May, 
1960, no longer, exists today, That pur- 
pose has been fulfilled. Now the Gov- 
ernment wants ‘to acquire the land for 
the construction of staff quarters for 
Delhi Administration, Wil] this change 
of purpose invalidate the acquisition 


proceedings or not? This is the question | 


at issue. 


9. It appears to me that the Govern- 
ment has no right to change the public 
purpose in midstream. The acquisition 
proceedings are in progress. They have 
not been completed. 
vests in the Government, the Govern 
ment at the time of issuing notices un~ 
der Secs. 9 and 10 has changed the pub- 
lic purpose from fire station to the con- 
struction of staff quarters, This is not 
sanctioned by the Act. The Government 
must adhere to the origina] purpose. If 
they want to depart from the original 
purpose the only course is to start fresh 
acquisition proceedings, As it appears to 
me from the decided cases the principle 
of law is this, The Government cannot 
change the original] public purpose till 
the acquisition is complete. After the 
land has vested in it the Government 
has a right to change the use to which 
it will put the. land. In this case the 
land has not so far vested in the 
Government. This will be clear from 
Sec. 17 of the Act. In so far as it is 
material Sec. 17:(1) says : 


“In cases of urgency, whenever the 
(appropriate Government) so _ directs, 
the Collector though no such award has 
been made, may, on the expiration of 
fifteen days, from the publication of 
the notice mentioned in Sec, 9, sub-sec. 
(1), take possession of any waste or 
arable land needed for public purposes 
or for a company, Such Jand shall there- 
upon vest absolutely in the Govern- 
ment free from all encumbrances”. 

10. Sec. 17 (1) is a special] power con- 


ferred on the Government for the ac- 
quisition of land in cases - of urgency. 


‘Without giving a right of hearing to the 


Before the land - 


ma 
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owner under. Sec..5A and without pub- 
lishing the award under . 
Government in ceases of urgency may 
on the expiry of 15 days from the pub- 
lication of the notice under Sec. 9 (D 
take possession of any waste. or arable 
land. Such land .thereupon vests ab- 
solutely inthe Government free from all 
encumbrances. The word ‘thereupon’ is 
the key word in the sub-section. 


11. The dispute has arisen in the 
present case at the stage of notice under 
Sec. 9 (1). In the notification under. Sec. 
§ the Government stated that the pub- 
lic purpose for which the land was 
needed was a fire station. Now in the 
notice under Sec, 9 (1) the Government 
states that the public purpose is the 
‘construction of staff quarters for Delhi 
Administration, The original purpose 
has been abandoned, A new purpose is 
being pleaded. The land has- not vestec 
in the Government so far. Therefore 
the Government cannot change the pur- 
pose and issue notices under Ss. 9 anc 
10 for the construction’ of staff quar- 
ters for Delhi Administration, 


"42. Sec. 6- (2) requires that 


“every declaration shall be publishec 
in the Officia] Gazette, and shall state 
the district or other territorial divisior. 
in which the land is situate, the pur- 
pose for which it is needed, its ap- 
proximate area, and, where a plan shal 
have been made of the land,.the place 
where such plan may be inspected.” 
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It is clear from the sub-section that the , 
is needed - 


purpose for which the land 
has to be stated in the declaration ir 
so many. words, For a designated pub- 
lie purpose the land can be acquired. 
Once. this has been done the Govern- 
ment must stick to the original purpose. 
It cannot change the public purpose 
from one to another at its will or fancy, 
as is the case here..To begin with it was 
stated that the public purpose is the 
building of the fire - station: In the 
notices under Secs, 9 and 10 issued on 
Tth May, 1971. it was stated that the 
public purpose was (‘Planned develop- 
' ment of Delhi.’ In the. counter-affidaviz 
the . Government, stated. that these had 
been erroneously ‘issued and had been 
withdrawn. Fresh notices - dated 16th 


Nov, 1971 were issued for -a third pub- . 
lic purpose, namely, the. construction ol. 


staff quarters ‘for Delhi Administration- 
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In .the application . for- early hearing 
made to us on 21st.. Jan, 1982 it was said. 


that the land was required for widen- 


ing the road in connection with- 
Asiad’ 82. 
: 13. In the proceedings. under the Act 


there must be constancy of purpose. In 
Gadadhar y. State of West Bengal, AIR 
1963 Cal 565 Banerjee J; said (at 
p. 572) — i 

"There must be a fixity of purpose in 
the mind of the Government because, 
it is in relation to that purpose that the | 
Government explores and arrives at its 
Satisfaction, under Sec. 17 of the Act.” 


14. In other words the purpose must 
remain the same throughout, namely, 
the purpose which was notified and de- 
clared under Sec. 6 (2) of the Act. For 
the unnotified and undeclared purpose . 


the Government cannot acquire the 
land. l a 
15. In State of Bihar v. Tulsi Ram 


AIR 1964 Pat 568 a Division Bench 
adopted the words of Banerjee J. and 


~ said :-—~ 


“Now upon Sec, 6 and upon the sche- 
me of the Act as appearing from its pre- 
ceding sections it appears to me to be 
clear that in arriving at the satisfaction 
that private property must be compul-. 
sorily acquired for a public purpose, 
there must be fixity of purpose in the 
mind of the Government, because it ig _ 
obvious that in relation to that purpose 
that the Government explores and 
arrives at its satisfaction.” 


16. Directly on the point there is a 
recent decision of the Division Bench of 
Punjab High Court in Jaipal Singh v. 
State of Haryana, 1981 Punj LJ 392. In 
that case the notification under Sec. 6 
of the Act was published in Jan. 1979. 
The Government invoked the emergency 
powers under Sec. 17 of the Act. In the 
notification under Sec, 6 it was stated 
that the land was required for the 
establishment of a new and 
independent campus of the Mahar- 
shi Dayanand University, - Rohtak. 
Possession was taken by the. Govern- 
ment on 12th Sept. . 1980. But before 
possession was taken the Government 
decided that the university building will 
be constructed on the ‘existing site near 
the medica] college and not on Rohtak- 
Gohana Road where land was. acquired 
for this purpose. The Government then 
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decided that the land in question be 
handed over to the Haryana Urban 
_ Development Authority, Housing Board 
and Department of Civil Aviation for 


- _ construction of an air strip. 


17. The owner challenged the acqui- 
sition proceedings on the ground that 
the Government had no right tc change 
the original purpose of the lanc and as 
the Government had changed the pur- 
pose before taking possession of the 
land he had a cause. of action to chal- 
lenge it on that ground. The Government 
took decision on 20th June, 1980 to con- 
struci the University campus else- 
~- whera. - Possession was taken on Sept. 
12, 1980. ‘The Division Bench quashed 


the acquisition proceedirigs. The court 
held that till 20th June, 1980 no fault 
could be found with the acquisition 


proceedings. But after that date emer- 
gency had ceased to exist. They said 
“the -respondents could ‘not on that 
date- abandon the ‘first purpose of the 
acquisition for diverting the land for 
another purpose which may not have 


had that sufficient urgency, at that time, 
for the utilisation of the urgency powers 
to dispense with the rights of the land- 
owners to file objections under Sec. 5A 
‘of the Act. The Government in the 
matter of acquisition proceedings 
to stick to the same purpose of acquisi- 
tion till the -proceedings attain finality 


and cannot change the purpose amidst 
the proceedings to divert the land to 
another purpose.” The court came to 


~ the conclusion that it was a case where 
the public purpose had changed hefore 
the vesting of the land in the Govern- 
ment. The acquisition was accordin gly 
quasked. 

18. One thing is quite clear. The 
land vests in the Government only after 
taking possession. Possession under Sec- 
tion 17 (1) can be taken on the expiry 
of 15 days after the publication of the 
notice under Sec. 9 (1) of the Act. At 
the stage of Sec. 9 (1) notice the Gov- 
ernment has changed -its mind in this 
ease. From that stage we must hold that 
the acquisition proceedings are invalid. 
The purpose was changed on 16-11-1971, 
as is admitted in the counter of the 
Government. 


19. As I have stated the principle is 


that after the land has vested in it the 
Government has a right to put the land 
to such use as it thinks proper, In Gulam 
Mustafa v. State of Maharashtra, 1976 


Union of India v, Nand Kishore . 


‘by which a valid compulsory 


Sec. 5 (3) declaration of the 


has- 


l 
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(1) SCR 875: (AIR 1977 SC 448) Krishna 
a J. Said (at P. 449 of AIR) — 


once the original- acquisition is valid 
and title has jvested in the Municipa- 
lity, how it uses the excess Jand is no 
concern of the original owner and can- ` 
hot be the basis for invalidating the ac- 
quisition, There is ‘no principle of. law 
acquisi- 
tion stands voided because long after the 
requiring authority diverts it to a pub- 
lic purpose other than the one stated in 
Hydera- | 
bad Land Acquisition Act which is the 
same in terms] as Sec, 6 (3) of the Cen- 
tral] Act.” l 

20. In Suresh Verma v. State of Pun- 
jab, AIR 1971 Punj and Har 406 a learn- 
ed single Judge helq that. “vesting” 
implies the passing of the ownership of 
the land to the Government by virtue 
of Section 17 and does not de- 
pend on the making of the award, The 
Government thus becomes owner of the 
property and it is open to it subsequent- 
ly to use it for any purpose it likes so 
long as it could not be shown that all 


this was being done for extraneous 
reasons for that the resort to the 
urgency provisions and the abrogation 


of normal] procedure was mala fide. 


21. There is a more fundamental 


reason why in my opinion public pur- 


pose cannot be changed from a fire 


station to the construction of -staff 
quarters. Sec. | 17 confers emergency 
powers on the Government. The statu- 
tory hypothesis of this section is an 
emergency, The section ` contemplates 
emergency of two kinds. In sub-see. (1) 
of Sec. 17 which was ` invoked in this 
case the legislature contemplates an 
emergency which can’ be anticipated by 
the Government. We may call it a fore- 
seeable emergency. But nevertheless it 
is an emergency calling for immediate 
action. The statute empowers the State 
Government to dispossess the owner 
after the expiry of 15 dayS from the 
publication of the notice under S, 9 (D. 
Sub-sec, (2) envisages what it calls “un-} 
foreseen emergency. ” In such a case 
there’ can be |'sudden_ dispossession” as 
Stated in sub-sec. (3). The Collector is 
empowered to | deprive a man suddenly 
of'his land. In the case of “sudden dis- 
possession” the Government has a right 

giving to the 


to take possession after 
ice of 48 hours, Hére also l 


occupier a noti 


a 
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on taking possession the land vests ab- 
solutely in the government Bree from all 
encumbrances, 


29. Now emergency, whether fore- 
seeable or unforeseen, must exist befor? 
action can be taken by the Government 
under Sec, 17. On this there has to b2 
satisfaction of the Government. If th= 
Government is satisfied that a sudden 
situation has arisen which calls for im- 
mediate action only then Sec. 17 can ba 
invoked, This satisfaction can be reach 
ed on the circumstances existing at tha 
time the notification under Sec 
tion 17 iş issued. Jf at the 
time of the notification under Sec, 17 
the public purpose was the building cf 
the fire station it cannot be changes 
later to the construction of staff quarters 
for the simple reason that the 
satisfaction arrived at on 4th May, 1960 
was not arrived at when the purpose 
was changed to staff quarters. on 16th 
Nov. 1971. There is an interval of 


11 years between the first public pur-. 


pose and the second public purpos3. 

Sec. 17 therefore cannot be invoked ky 
the Government now for the purpose of 
construction of Staff quarters because 
this new purpose may not have tke 


same urgency for the acquisition 
of land which animated the ac- 
tion of the Government when 


they were faced with the pressing need 
of building a fire station in 1961. 


23. Section 17 confers extraordinary 
power, The statutory powers myst be 
exercised subject to the conditions ard 
jlimitations laid down by the statute, 
The major condition is that the Govern- 
ment must be satisfied that there is a 
situation, grave and sudden, which calis 
for an immediate action. If that situa- 
tion existed on 4th May, 1960 it cannot 
be said that the same emergency con- 
tinued when notices under Ss, 9 and 20 
were issued for a different public pur- 
pose, namely, construction of staff quar- 
ters on 16th Nov. 1971. In 1971 the en- 
tire landscape changed. Emergency was 
long over. No longer was there need 


{to resort to an extraordinary power and. 


an abridged statutory procedure, 


24. What is the theory of S. 17? 
‘The taker of the land ‘has to be satis- 
fied that there is an emergency, an un- 
foreseen combination of ‘circumstances, 
that calls for immediate action. Unless 
it is shown that there was an urgency 
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created by a special situation the Gov- 
ernment cannot resort to the extraor- 
dinary power conferred by $S. 17. The 
Government must strictly adhere to the 
purpose for which the emergency 
powers were invoked, There must be 
"fixity. of purpose”, aS Banerjee J. said. 
In law aS in life there must be stead- 
fastness of purpose. The purpose can- 
not be ambulatory. The statute does 
not contemplate as wandering purpose. 
It would lead to an astonishing result 
if the Government were to seize and use 
the property of its subjects for a pur- 


pose other than that which it notified 


under Ss. 6 and 17. 


25. The right to seize, take and use 
the property of the subject is exercis- 
able on publication of notice under 
S. 9 (1). On taking possession, whether 
it is foreseeable emergency under sub- 
Sec. (1) or “unforeseen emergency” 
under sub-sec. (2) S. 17 provides that 
the land shall “vest absolutely in the 
Government free from all encumbraces.” 
So the property acquired becomes the 
property of the Government without any 
conditions or limitations either as to 
title or possession. The legislature 
makes it clear that the vesting of the 
property is not for any limited period 
Or limited duration. (Fruit and Vege- — 
table Merchants Union y. Delhi Impro- 
vement Trust, ATR 1957 SC 344). 

26. Section 17 (2) vividly illustrates 


the principle of the section. “Unfore- 
Seen. emergency “cannot be anticipated. 


“There is a concurrence of circumstances 


which no‘one can foresee. No one can be 
prepared for a sudden happening. For 
example, there is a sudden change in the 
channe] of a navigable river or other 
unforeseen emergency which makes it 
necessary for the railway administration 
to acquire the immediate possession of 
any jand for the maintenance of their 
traffic or for the. purpose of making 
thereon a river-side ghat station or of 
providing convenient connection with or. 
access to any such station. There may 
be a storm or tempest. There may be 
violence of winds or waves. Suppose an 
unforeseen emergency- overtakes the 
railway administration which calls for 
immediate action. There is a total dis- 
location of traffic. The emergency crews 
of the Railway are working: for the 
maintenance of traffic day and night to- 
cope with the sudden. and. grave emer- 
gency caused by the great forces of | 


` 468 Delhi 


can be exercised with utmost 


changed from the fire 
quarters ? Satisfaction 


ing resort to S. 
the honour to deliver a concurring judg- 
ment in that Full Bench case. 
“urgency will have to be seen at the time 


nature. Engaged in a struggle with the 
elementa] force scOurging the earth 
wrathfully, they “like. Him that keep2th 
Israel, neither slumber nor sleep.” 
(O. T. 121: 4 RSV). They worl: round 
the clock. There is no night for sleep, 
While racing against some elemental 
catastrophe the statutory powers autho- 
rising the Government to acquire private 
property of-the citizen for public good 
expedi- 
tion, . 

27. The question in this case is nar- 
rowed to one point and one point only. 
Can emergency powers be exercised for 
taking. the land of the subject by chang- 
ing the purpose from one to the other ? 
How will satisfaction be reached by 
the. executive when the purpose is 
station to staff 
was arrived at 
in 1960 when it was felt that a fire 
station in the locality is an urgent need. 
In 1960 the necessity was urgent. 
not admit of delay. But the same can- 
not be predicated of the other public 
purpose, namely, the construction of 
staff quarters in 1971. 


28. The right to take the property of 
the subject in times of necessity for pub- 
lic need is exercisable only on the exis- 


` tence of an emergency under S. 17, Eut 


if the emergency no longer exists at the 
time of the publication of the notice 
under S. 9 (1) the taking of the land 


wil] not be in the exercise of the statu- 


tory powers but wholly arbitrary. The 
taking is not under the Act then. It 
will be taking by the Government out- 
side the Act. That wil] be a wrongful 
act. The taking in itself will be illegal. 
The dispossessed owner is left in no 
position but that of the suffierer of a 
wrong, 
29. Now, we in this court have held 
in S. K. Gupta v. Union of India, AIR 
1977 Delhi 209, that. an urgency justify- 
17 is justiciable. J had 
So, the 
of the publication of the notice under 
S:°17 (1) or (2). as the case may be. 
It must be shown. to exist at the time 
or taking possession of the desired 
lands. It is the convergence of everts 
at the time when the executive resorts to 
emergency powers under S, 17 tkat 
will be the focal point of time to deter- 


mine whether the Government: action is . 
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justified in resuming possession of the 
property of the subject. The disposses- 
sed owner can show that the exercise 
of the extraordinery power of acquisi- 
tion was a colourable exercise of power 
because the emergency did not exist in 
point of fact. Such was the case of 
S. K. Gupta (supra). The court found 
that there was no emergency justifying 
the invocation of S. 17 at the very be~ 
ginning. The present case takes ys þe- 
yond S. K. Gupta. Here the vice has en- 
tered in the middle, at the stage of taking 
possession of the land, because the taker 
of the land has changed his mind. 

30. The objèct of S. 17 is to regulate 
the rights of the subject and the obliga- 
tions of the executive when lands are 
taken on the occasion of a public exi- 
gency. If there is no emergency, the 
Government has No power to dispense 
with the formalities of the normal sta~ 
tutory procedure prescribed by the Act. 
It is only in ‘sudden and grave emer~ 
gency that the Government can take 
possession of the’ land by abridging 
and curtailing the ordinary procedure. 


31. The doctrine of eminent domain 
is an aspect of sovereignty. Eminent 
domain is the highest and the most 
exact idea of property remaining in the 
Government or,in the aggregate body of 
the people in their sovereign capacity. 
It gives a right to resume the possession 
of the property in the manner directed 
by the Constitution or the laws of the 
State, whenever the public interest re- 
quires it. In India the right is regulat- 
ed by the Act of 1894. The statute has 
imposed restrictions and limitations and 
has attached certain conditions to the 
exercise of the extraordinary power, 
The Government cannot disregard . alk 
these provisions and say that though 
Originally the land was: needed for a! 
fire station ‘yet construction of staff: 
quarters is aS good a public purpose as 
any other and:so the Government can 
take the land of the owner under S. 17. 
For such a course there is no statutory 
sanction. The right to take private pro- 
perty for public use is’g statutory power 
which the Government can exercise on: 
certain conditions. 


32. The seizure and appropriation of 


‘private property in a case either where 


the © 
emergency had ceased to exist before 
the publication of notice under S. 9 will 
be wholly illegal and a colourable ` ex- 


emergency did not exist or the 


‘sion during 


‘ment. 
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ercise of power. The learned Judge des- 
cribed it as a ‘fraud on the statute’ be- 
cause what was sought to be done in 
the wake of emergency was continued 
even after there-was no emergency. 
The fire station had been built on arn- 


Other piece of land. Emergency hał 
ceased. The acquisition proceedings 
therefore became invalid. 

33. Satisfaction of the Governmen:, 


however subjective it may be, cannct 
be transferred from the one publie pur- 
pose to another public purpose. There 
can be no transferred satisfaction. If 
the named purpose declared in S. 6 (3) 
is not adhered to for any reason tke 
lands must go out of the grasping hands 
of the taker. The reason for non-adhe- 
rence may be change of-mind, fulfilment 
of purpose, abandonmient or frustration. 
There is power in the eminent domam 
to inflict injury on the citizen as beirg 
necessary for the genera] good in a 
grave and sudden emergency. But if 
there is no emergency, the power caa- 
not. be exercised. The Government 
cannot enrich itself and impoverish the 
subject by disregarding alj these provi- 
sions which have been enacted aS a safe- 


iguard against arbitrary exerise of statu- 


tory powers. So my conclusion on the 
whole case is that this acquisition is 
not in accordance with the statutory 
provisions, 


34. Mr. R. K. Mehra, counsel for the 
appellant, - raised three arguments b2-. 
fore ys. In the first place he said that 
there was a stay order against the Gov- 
ernment staying dispossession of the 
owner in the first writ petition which 
was filed in 1960 and dismissed in 19€9. 
Expressing his inability to take posses- 
this period of 9 -years by 
reason of stay, counse] contended tkat 
the Government could not be precludad 
from changing the purpose in view of 
the fact that the fire station had been 
built in the meanwhile on another piere 
‘of land. We cannot accept this argu- 
The law cannot be changed by 
stay orders. The law requires that for 


-the exercise of emergency powers under 


S. 17 there must exist satisfaction of tne 
Government at the time of the isse 
of the notification. It. did exist on. the 
Government’s own showing on 4th Mey, 
1960. On their own showing it disap- 
peared on 16th Nov. 1971 when. a less 


„urgent. purpose namely, building of staff 


quarters, was .pleaded for the acquisi~ 
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tion of the land. In my. opinion, the 
stay order made by this court is not a 
sufficient ground to allow the Govern- 
ment to continue the proceedings under 
S. 17 (1) which were started with the 
avowed public purpose of a fire station 
and which purpose is now non-existent. 
It is an abuse of power to declare one 
purpose at the beginning and to take 
land at the end for another - purpose. 


35. Secondly, counsel argued that the 
Second. petition is barred by reason of 
the principle of res judicata, Expl. 4 
of Section 11 of Civil P. C. was cited 
as a bar. . This argument was raised þe- 
fore the learned single Judge as before 
us. He took the view that the owner 
was precluded from challenging the 
validity of the notification dated 4th 
May, 1960 issued under Ss. 4, 6 and 17 
by reason of the first petition. But he 
held that fresh notices under Ss. 9 and 
10 of the Act which were issued for a 
new public purpose, namely, construc- 
tion of staff quarters for Delhi Admini- 
stration, did furnish a cause of action 
to the owner for bringing a separate 
petition, These notices were issued on 
16th Nov. 1971. On 16th Nov, 1971 thej- 
owner had a cause of action to com- 
plain against the change of purpose 
from a fire. station to staff quarters. We, 


therefore, reject this argument. 


35A. Thirdly counsel argued that 


‘public purpose is a very wide term and 


the Government is entitled to change 
one purpose to another, ‘We cannot ac- 
cept this submission.’ Public purpose 
is the foundation of compulsory acquisi- 
tion of land. Compulsory acquisition is 
the taking of land from the owner with- 
out his agreement. This can be done 
for a stated public purpose. S. 6 (2) 
says that the Government has to dec- 
lare the public purpose. The proceed- 
ings can be continued for that given 
public purpose the only course open to 
it is to start fresh acquisition proceedings 
(sic) This was the view which the 
Punjab Division Bench took, I am in re- 
spectful agreement with this view. 


36. Counsel referred us to Lajya Ram 
Kapur v. Delhi Administration, ILR- 
(1972) Delhi 517 for the proposition 
that it is open to the Government to 
change the purpose at any time it liked. 
I do not agree. In Lajya Ram Kapur, 
‘Rangarajan J. relied on Baldey Singh vV. 
State of U.. P... AIR 1965 All. 433.and - 
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secy. of State yv. Amulya Charan Baner- 
j2e, AIR 1927 Cal 874. These are cases 
where the land had vested in the Gov~ 
ernment. The courts held that after 
vesting the Government can put the land 
tə such purpose as it likes. From the 
Delhi decision it is not clear whether the 
land had vested in the Government in 
that case or not. The principle of law 
is, as I have said, this. There is a clear 
line of demarcation. On one side of the 
line are cases where the land had not 
vested in the Government. The courts 
held that the Government cannot change 
the purpose and the acquisition is inva- 
lid. Jaipal Singh (supra) decided by the 


Funjab Division Bench vividly exampli- 


fies it. On the other side of the line 
are cases where the land had vested 
in the Government. The courts held 
that the owner cannot come to court for 
reconveyance of the land on the ground 
that the Government is using his land 
for a purpose other than that for which 
it was acquired. The Supreme Court 
decision in Gulam Mustafa (supra) is an 
illustration of this class of cases. 


37. The words of S. 17 postulate the 
continued existence of emergency. The 
acquiring authority has to be satisfied 
about it. On reaching this satisfaction 
private property can be taken for pub- 


lie purpose under specia] powers. On. 


taking possession private ownership: will 
end and public ownership will begin. 
Long after the transference of property 
from private ownership to public owner- 
ship the acquiring authority can use it 
for any other purpose if the motive of 
the acquiring authority at the time of 
compulsory acquisition was pure, 


38. For these reasons the appeal is 
dismissed. The order of the jearned 
Judge dated 8th Oct. 1976 is affirmed. 
The parties are, however, left to hear 
their own costs, 


LEILA SETH, J. :— I agree. 


Appeal dismissed. 
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` Daulat Ram Mehnidratta, Petitioner 
v. Lt, Governor, Delhi, and others, Re- 
spondents, 

C. W. 390 of 1980, D/- 28-5-1982. 

(A) Transfer; of Property Act (4 of 
1882), Sec. 108 — Lease of land by Delhi 
Administration to housing - society — 
Sub-lease to mémbers allowed on -con- 
dition that member had no other house 
or plot in Delhi — Member not fulfill- 
ing. condition — No claim to allotment 
can be laid, | 

Where the lessor, Delhi Administra- 
tion, allotted certain Jand to a housing 
society by stipulating a condition in the 
lease deed that the lessee housing so- 
ciety, shall sub+lease one residential plot 
to each of its members who or whose 
wife or husband ......... does not own 
in full or in part on freehold or lease- 
hold basis any residential plot or house 
in Delhi, a member of the society could 
not claim that a plot should be allotted 
to him when he did not fulfil that con- 
dition as he owned a house in Delhi. 
This being so, the member in question 
could not claim that the allotment be 
transferred in his son’s name, The rea- 
son was that unless the member could 
first establish or lay a claim/right to be 
allotted a plot he could obviously not 
exercise any right with regard to the 
non-existing allotment. (Para 6) 


(B) Delhi Co-operative Societies Act 
(35 of 1972), Sec. 98 (b) — Member of 
housing society josing membership. due 
to amendment of bye-laws — Sec. 98 
would be of no: avail to membey.in pre- 
serving his membership as he was not 
claiming any right under the old Act 
of 1912 as rights of the members under 
that Act were _ governed ‘by bye-laws 
of the society, , (Co-operative Societies 
Act (1912), Pre.) (Para 7) 

(C) Delhi Co-operative Societies Act 
(35 of 1972), ‘Sec, 97 (2) (vw) — Sec- 
tion 97 (2)-(v) does not confer power. 
to make rules having retrospective 
Operation. AIR 1977 Delhi 236 Overrul- 
ed. i 

It is not correct to say that Sec- 
tion 97 (2) (v) empowered the framing 
of of a Rule which would affect not only 
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the persons applying for membership 
_ but also persons who were admitted as 

members already. It cannot be said that 
the words “or admitted as members” as 
equivalent to the words “persons who 
were admitted as members already” 
meaning. persons who were. members 
prior to the coming into force of the 
Rules, No doubt if any rules are fram- 
ed as to what is to be done by those 
who are members the same will no 
doubt be applicable both to the persons 
who applied for membership after tne 
coming into force of rule like Rule 25 
and those who were already members 
even earlier than the Rules. But all that 
it means is that Rules may provide for 
conditions to be complied with by exist- 
ing members but only in ~ future. 
This rule is not to be read as giving any 
substantive power to divest any person 
of his membership, It is apparent that 
Sec. 97 (1) does not empower the fram- 
ing of rules which would have a retro- 
spective effect. To invoke sub-sec. -(2) 
which is merely illustrative as is clear 
when it says that in particular and 
without prejudice to the generality of 
foregoing power such rule may provide 


for various matters mentioned therein, 


as empowering the framing of a rule 
with retrospective effect is to mis-ap- 
preciate the scope of such a provision. 
It is well settled that the speci- 
fic provisions aS-are contained in seve- 
ral clauses of sub-see, (2) of Sec. 97 are 
merely illustrative and they cannot be 
read as restrictive of the generality of 
powers prescribed by sub-sec. (1) of 
Sec, 97. The particular matters given in 
sub-sec. (2) of Sec. 97 only illustrate 
and do not exhaust all the powers ccn- 
ferred. Case law discussed. AIR 1977 
Delhi 236 Overruled. (Para 9) 


To read Sec. 97 (2) (v) as having per- 
. mitted the framing of a 
rule is in apposite because the power to 
frame rule with retrospective 
would have to be specifically found in 
Sec. 97 (1) itself. If such a power can- 
not be so found the authority to frame 
rules with retrospective effect could not 
be spelt out. by invoking the particular 
matters given in sub-sec, (2). (Para 9) 


(D) Delhi Co-operative Societies Rules 
(1973), R. 25 (1) (c) and (2)—Rule is not 
retrospective in operation, ILR (1974) 
2 Delhi 684 and AIR 1977 Delhi 236 
Overruled. 


Daulat Ram v. Li. 


retrospective ` 


effect — 


Governor, Delhi (FB) Delhi 471 


It is not correct to say that aS a per- 
son would cease to be a member of a 
society on the coming into force of the ` 
Rules on account of his having been a 
member or having owned a plot earlier 
to the coming into force of the Rule in 
1973, R. 25 has to be considered as if it 
was retrospective in effect. Merely be- 
cause a person who had become a mem- 
ber of the society ait a point of time 
when the disqualification mentioned in 
R. 25 was not in existence and because 
of the said rule would now cease to be 
amember of the society because of 
R. 25 (1) {c) and (2) does not necessa- 
rily mean that the said rule is retros- 
pective. ‘A statute is not properly called 
a retrospective statute because a part 
of the requisite for its action is drawn 
from a time antecedent to its passing.’ 
ILR (1974) 2 Delhi 684 and AIR 1977 
Delhi 236 Overruled. (Para 11) 


(E) Interpretation of Statutes — Punc- 

tuation forms No part of any Act, 
{Para 10) 

(F) Delhi Co-operative Societies Act 
(35 of 1972), Sec. 97 (2) (v) — Delhi Co- 
operative Societies Rules (1973), 
R. 25 (2) — Rule 25 (2) cannot be said 
to be ultra vires Sec, 97 (2) {v) on 
ground that it is retrospective. 

It is not correct to say that R. 25 (2) 
is ultra vires S. 97 (2) (V) as a member 
of a society would cease to be a mem- 
ber even before coming into force of the 
Rules by virtue of R. 25 (2) as the same 
is retrospective and the power to frame 
rule having retrospective operation can- 
not be spelt out under Sec, 97 (2) (y) as 
there is no comma after the word ad- 
mission. ATR 1977 Delhi 236 Overruled. 


Much significance cannot be attached 
to the absence of a comma in Sec- 
tion 97 (2) (v) after the word admission. 
Even if the comma was there the Rule 
would only indicate the conditions to 
be complied with by persons applying 
for admission or admitted as members. 
Admitted as members could not be read 
as persons who were admitted as mem- 
bers already and thus to apply the rule 
retrospectively. (Paras 10, 11) 
Cases Referred: Chronological 
AIR 1978 Raj 158 . 13 


AIR 1977 Delhi 236: ILR (1977) 2 Delhi 
164 1, 9, 10, 13. 14 


ILR (1974) 2 Delhi 684: 77 Pun LR (D) 


139 4,9, 13 


AIR 1970 SC 385. 9 


Paras ` 
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AIR 1966 SC 1471 o 9 
(1965) 1 QB 214: (1964) 3 WLE 500: 
(1964) 3 All ER 169 (C. A.), Luby v. 


New Castle Under Lyme Corpora- 
tion 10 
AIR 1964 SC 264: 1964 (1) Ci LJ 
156 9 
AIR 1961 SC 307: 1961 (1) Gri LJ 
450 13 
(1957) 3 All ER 617: (1957) 1 WLR 1219 
Re: Solicitor’s clerk 12 
(1875) 10 QB 195: 31 LT 842: 23 WR 
549, Queen vy. Vine 11 


Ramesh Chandra, for Petitioner; Y. K. 
Sabharwal with M. M. Sudan, (for 
Nos, 1,2 and 4) and B. R. Sabharwal, 
(for No. 3), for Respondents, 


SACHAR, J. :— This Full Bench has 
been constituted to resolve the conflict 
between two Division Bench judgments 
of this court namely Prof, Balraj Mad- 
hok v. Registrar of Co-operative Socie- 
ties ILR (1974) 2 Delhi 684 and S. B. 
‘Lall v. Registrar of Co-operetive Socie- 
ties New Delhi; ILR (1977) 2 Delhi 164: 
(AIR 1977 Delhi 236), The question that 
calls for determination is to the exact 
impact and the effect of R. 25 (1) (c) 
read with R. 25 (2) Delhi Co-operative 
Sccieties Rules, 1973, (hereinafer to 
be called as the Rules). PS 

2. The petitioner applied for and 
became a member of Dera Ismail Khan 
Co-operative House Building Society in 
1952. In 1954 the petitioner purchased a 
house at B-17/A-9, Krishen Wagar, 
Delhi. In 1955 the petitioner purchased 
4 plots from M/s Nirma} Finance India 
Private Ltd. This land along certain 
other lands was acquired and a Preet 
Nagar Co-operative House Building So- 
ciety was formed and the petitioner be- 
- came a member of the said society in 
1958. The Preet Nagar Co-operative 
House Building Scciety was accepted by 
the Housing Commissioner, Delhi Admi- 
nistration for the purpose of allotment 
- of plots on concessional basis on certain 
conditions mentioned in the lease deed. 
One of the conditions laid down by the 
Housing Commissioner by his letter of 
5-6-1966 laid down that it was pro- 
posed to allot land to the society subject 
to certain conditions one of them being 
(ii) ‘any person who already owns a 
house/residential flat in his own ` name 
‘or in the name of his wife or dependent 
children will not be allotted any land 
as a member of this sociéty.’ 
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3. It may þe mentioned that at the 
time when the: petitioner became a 
member of the: Preet Nagar Society. he 
was already qa‘ member of the Dera 
Ismail Khan Co-operative House Build- 
ing Society. It also is a common case 
that at that time there was no restric- 
tion on a person becoming a member of 
more than one house building co-opera- 
tive societies. The Preet Nagar Society 
in pursuahce of the advicé by the Delhi 
Administration adopted mode] bye-laws 
by its resolution of 4-9-1966 agreeing 
to comply with the condition which was 
a condition precedent for the allotment 
of land, Bye-law 5 (i) () & th) read as 
under :— 


(f) he is not.q member of any other 
House Building | Society. 


(h) He or his wife (she or her hus- 
band in case of a woman) or any of 
his/her dependents does not own a dwel- 
ling house or plot for building a house 
in Delhi/New Delhi/ Delhi Cantt, But 
this would not affect membership en- 
rolled under Cl. 5 (1) above, who would 
be entitled to remain member of the 
Society for the purpose of getting com- 
pensation through the Society of his 
land having been acquired, 


The condition for allotment imposed by 
the Housing Commissioner. vide letter 
dated 5-8-1966 was duly communicated 
to the members ‘including the petitioner. 
By his letter of 10-11-1976, the petitioner 
intimated that he has understood the 
three conditions imposed by Delhi Ad- 
ministration for allotment . of land. 
Even when the iallotment was made to 
him on 16-8-1976 it was made clear that 
the allotment made is subject to the 
affidavit being submitted. The petitioner 
was thereafter asked to furnish an aff- 
davit -in compliance with the undertak- 
ing given by the Society to the Delhi 
Administration for the allotment of land 
in accordance with the conditions of 
membership under the New Model Bye 
Laws and as per undertaking of the 
petitioner .in his letter of 10-11-1976. 
Thereafter the Delhi Administration 
leased to the Society by lease deed of 
11-4-1977 the land on certain conditions 
mentioned therein. One of the condi- 


tions of the lease deed dated 11-4-1977 


and the one relevant to the present case 
is cl. 5 (a) which reads aS under :— 

- “The lessee: shal]: sub-lease within two 
years from the. date of execition of 
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the lease and on such premium and 
yearly rent as may be fixed by the 


lessor, one residential plot to- each. of 
its members who or whose wite/husband 
Or any of his/her dependent relatives 
including unmarried children does not 
own, in full or in part, on freehold. or 
leasehold basis, any residential plot or 
house in the urban areas of Delhi, New 
Delhi or Delhi Cantonment, and who 
may be approved by the Chief Com- 
missionr.”’ 

4. The petitioner had been regularly 
asked by~the Society to give the requi- 
site affidavit but he consistently failed 
to submit one. The society having in- 
formed the Registrar about the ncen- 
submission of the affidavit by the peti- 
tioner he was asked. by. the Registrar 
vide his letter of 26-11-1978 to submit 
the requisite afadavit and also informing 
him that failing which he will not be 
considered for the allotment of plot. 
As the petitioner was holding property 
No. 17/8-9 Krishan Nagar, he naturally 
- found himself unable to give the- neces- 
sary affidavit. The petitioner was in- 
formed by the Society on 4-2-1979 that 
in view of his holding the property in 
Delhi ‘and his non-submission of affi- 
‘davit his membership stood cancellad. 
Thereafter the petitioner filed a writ 
petition in this court on which a direc- 
tion was given by the Registrar to de- 
cide the matter afresh, ` 


. 5. Plea taken by the petitioner be- 
fore the Registrar was that the peti- 
tioner bought the house in Krishan 
Nagar when he was- not a member of 
the Preet Nagar Co-operative Society. 
It was also pleaded that when the peti- 
tioner became a member of the Society 
there was no restriction on a person to 
become a member if he already owned 
a house. He, therefore, prayed that he 
was entitled to allotment of a plot in 
Preet Nagar Society. His further plea. 
was that R. 25 (1) (c) read with R. 25 
(2) could not take away his membership. 
which he had obtained before the com- 
ing into force of 1973 Rules. He had 
also put. in a plea that if he could not 
be allotted a plot the same may be 
transferred to his’ Son. All these pleas 
have been rejected by .the Registrar by 
his impugned order of: 23-11-1980. 
writ petition” challenging the’ abovesaid 
impugned order came before us in Divi- 
sion Bench . when noticing the conflict 
between the two Division eos judg- 
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ferred to -the Full Bench and it has 
now come before us. 


6. Two questions were urged by Mr. . 
Ramesh Chandra the learned counse] for 
the petitioner. The first was that as the 
petitioner was entitled-in law and did 
become a member validly of Preet Nagar 
Society he could not be deprived of the 
right to be allowed the land which the 
Delhi Administration had given on lease 
to the said Society for being given on 
further sub-lease to the members. In 
Our view this stand. is totally unaccep- 
table. Apart from the question whether 
the petitioner can continue to remain a 
member of the Preet Nagar Society the 
question of allotment of Jand which the 
Society has got from Delhi Administra- 
tion to the petitioner has to be judged 
solely by the conditions on which the 
society has been given that land by the 
Administration, In the lease deed dated, 
11-4-1977 in favour of the society it has| 
been clearly provided by cl. 5 (a) that! 
the glessee shal] sub-lease one residen- | . 
tial plot to each of its members who j 
or whose wife or husband............ does | 
not own in full or in part on freehold | 
or leasehold basis any residentia] plot: 
or house in Delhi. This being the con- 
dition of lease deed it is apparent that: 
no sub-lease could be given in favour; 
of the petitioner even if he was to re-, 
main a member of the society. The! 
reason is that if the lessor has prescrib-: 
ed a condition subject to which alone a 
further - sub-lease , can be created the 
lessee society could not sub-lease it in| 
violation of the terms laid down by the! 
lessor. Irrespective, therefore, of the! 
claim of the petitioner ‘to remain’-g racine! 
ber of the society (with which we shall 


-deal later on) the claimed right of the 


petitioner fo be ‘allotted plot as a sub- 
lessee of the society must fail on the 
short ground that unless he could com- 
ply with the -conditions laid down by 
the lessor he could not be allotted 
the plot: » Petitioner admittedly gave no 
affidavit as indeed he could not because 
he did own a house in his own name. 
In that view there was no other alterna- 
tive for. the society but to refuse to 
allot any plot to the petitioner. The 
petitioner’s effort to have the allotment 
transferred to his son’ s name was. equal- 
ly: of no avail:. The reason is that un- 
less the, petitioner could first” establish 
or lay a claim/right to be allotted a plot 
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he could obviously not exercise any 
right with regard to the non-existing 
allotment. The petitioner cannot ask 
for transfer of better title than he him- 
self possesses. He cannot convey a bet- 
ter title than possessed by him. as the 
petitioner has been found  disentitled 
to the allotment of a plot it is axioma- 
tic that: he could not logically ask that 
the plot be instead allotted to his son 
as his nominee. The petitioner being 
without any claim to the allotment of 
land was rightly refused by the Regis- 
trer to have any plot allotted to his 
son as his nominee. There is another 
factor disentitling the petitioners to any 
relief. The petitioner had agreed to the 
condition laid down by the Administra- 
tion as per 5-8-1966 letter that ro al- 
lotment of plot will be given to any 
person who owns a residential pict in 
his name, It is no answer by the peti- 
tioner to say that as he already owned 
a house this decision of Delhi Admin- 
istration in 1966 when executing a per- 
petual lease cannot take away his right 
of allotment of piot. The allottins®au- 
thority i. e. the lessor, Delhi Admin- 
istration, was competent to make a deci- 
sion to allot land subject to certain con- 
ditions, one of them being thai any 
person who owns a house in Delhi will 
not be eligible 
land aS a member of the society. There 
is no law which compelled Delhi Ad- 
ministration not to impose such a con- 
dition. As a matter of fact such a con- 
dition serves the pre-eminent purpose 
of equitable distribution so as te enable 
the need of housing to be satisfied for 
as large a number of persons as possi- 
ble. This condition prevented the richer 
sections to.concentrate the housing plots 
amongst themselves. The hunger for 
housing plots being in millions the only 
rational manner is to make allotment to 
these who are without any land/house. 
Such a condition is pre~eminently just. 
The petitioner cannot in law avoid such 
cor.dition: his insistence, nevertheless on 
being allotted a plot is without sub- 
stance. — 


7. Mr. Ramesh then argued that there 
was Ngo reason (even if the petitioner 
was not to be allotted a plot of land for 
the Registrar to hold that he had ceas- 
ed to be a member of the society. The 
argument is that even if he cannot be 
allotted the land because of the pro- 
hibition laid down by Delhi Admin- 
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istration in the perpetual lease he has. 
not ceased to be a member of a society 
i e, Preet Nagar Co-operative House 
Building Society of which he validly þe- 
came a member in 1958 and no sub= 
sequent subordinate legislation like 
Rules of 1973 can take away his mem- 
bership retrospectively. Before we ex- 
amine 1973 Rules, we may say at once 
that in our view. the petitioner could not 
have remained. a member of Preet 
Nagar Society after September 1966, 
when the new ‘bye-laws were adopted’ 
by the society. It is apparent.that mem-~ 
bership of a society can only be in com- 
pliance with the bye-laws. When bye- 
laws were amended in 1966 Cl. 5 (1) ) (hy 
clearly stated that any person shal] be 
eligible to be a'member of the society 
provided he or his wife did not own a 
dwelling house in Delhi. There was no 
exemption made in the case of existing 
members prior to the amended bye-laws, 
The only exemption made was by cl. 6 
which provided that original members 
are exempted from the provisions of 
bye-law 5 (1) (b) which evidently re- 
ferred to the written application for 
membership being approved by a majo- 
rity of the Managing Committee. This 
provision was necessary because the ori- 
ginal members being those who asked 
for registration of the society obvious- 
ly cannot have their written application 
for membership approved by the Manag- 
: The bye-laws govern 
the relationship | between the member 
and the society. ' ' As the bye-laws were 
amended in the ‘present case in 1966 
and they provide as to who shal] be 
eligible to become a member it must 
necessarily also include all those who 
wanted to be members or wanted to 
continue as members after the amend- 
ment of the bye-laws. There is no sepa 
rate provision for the old members to 
continue automatically even when they 
fall foul of the amended bye-laws. In 
would 
have to comply with the requirement of 
amended bye-laws which made eligibi- 
lity for a member dependent upon a. 
person not owning a dwelling house in 
Delhi. Position .would be different if 
there was no amendment of the bye-= 
laws. But once the bye-laws are amend- 
ed the petitioner would have ceased to 
be a member from the date of amended 
bye-laws. Section 98 (b) which saves 
the right, privileges or obligations ace 


i 
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erued or incurred under’the Act re- 
pealed namely 1912 Act, cannot avail 
the petitioner because he is not claim- 
ding any right which he had: under the 
old Act. His right under the old Acts 
were governed. by the bye-laws of the 
society which no doubt permitted him 
to become a member in 1958 but when 
they were amended in 1966 the peti- 
tioner became ineligible to remain a 
member and hence ceased to be a mem- 
ber, Now let us examine the implica- 
tion of Delhi Co-operative Societies Act, 
1972, and the Rules framed under it be- 
ing Delhi Co-operative Societies Rules, 


1973.. Prior to the coming into force of. 


Delhi Co-operative Societies Act, 1972, 
(hereinafter to be called 1972 Act) Bom- 
bay Co-operative Societies Act, 1925, had 
been extended to Delhi and was in force. 
There was no provision under the Bem- 
bay Co-operative Societies Act that a 
person cannot be a member of more 
than one Co-operative Societies or that 
he owns a residential house or a plot of 
land in Delhi. Section 92 of 1972 Act 
while repealing the Bombay Co-operative 
Societies Act provided that every society 
registered under the said Act shall be 
deemed to be registered under the cor- 
responding provisions under the 1972 
Act and its bye-laws shall so far as the 
same are not inconsistent with the ex- 
press provisions of the Act continue to 
be in force until altered or rescinded. 
Section 97 provided for the. framing of 
the Rules by the Lt. Governor. Sec- 
tion 97 (2) (v) read as under :— 


-“The conditions to be complied with 
by persons applying for admission or 
admitted as members for the election 
. and admission of members, and for the 
payment to be made and the interest to 
be acquired before the exercise of the 
right of membership;” 


8. Section 20 lays down the persons 
who could be admitted as members of 
the Co-operative Societies. Sub-section 
(2) of S. 20 empowered the Lt. Governor 
having regard to the fact that the in- 
terest of any person would conflict or 
likely to conflict with the objects of the 
DOCIELY) ciiccxesdicusen declare that any -per- 
son or class of persons engaged in or 
carrying on any business or employment 
shal] be disqualified from being admit- 
fed, or for continuing as members or 
shall be eligible for membership ‘only 
to a limited extent of any society . or 
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class of societies. Rule 24 provides 
conditions to be complied for admission 
to membership which require q form to 
be filled, and application to be approv- 
ed by a Committee, and fulfilment of 
other conditions laid in the Act and 
Rules. Rule 25 provides for disqualifi- 
cation for membership. Rule 25 (1) (c) 
and R. 25 (2) respectively provide that 


“no person shal] be eligible for admission 


as a member of Co-operative Society, if 
in the case of membership of a housing 
society: 


(i) he owns a residential house or a 
plot of land for the construction of a- 
residentia] house in any of the approved 
Or un-approved colonies or other loca- 
lities in the Union ‘Territory of Delhi, 
in his own name or in the name of his 
spouse or any of his dependent children, 
on leasehold. or freehold basis: 


(ii) he deals in purchase or sale of 
immovable property either as principal 


' or as agent in the Union Territory of 


Delhi: or 

(iii) he or his spouse or any of his 
dependent children is a member of any 
Other housing society: except otherwise 
Registrar. 


25. (2) Notwithstanding anything con- 
tained in the Rules of the bye-laws of 
the Co-operative Society, if a member 
becomes or has already become, sub- 
ject to any disqualifications specified in 
sub-rule (1), he shall be deemed to have 
ceased to be a member from the date 
when the disqualifications were incur- 
red. ` 


9. Now it is apperent that after 1973 
Rules have come into force a person 
like the petitioner could not be eligible 
for admission as a member if he owns 
a residential house. Thus if the peti- 
tioner were to apply after the date of. 
1973 Rules to become a member of the 
Preet Nagar Co-operative Society he 
would be ineligible because he owned a 
house in Krishna Nagar. So far there is 
no controversy. The problem, however, 
arises because Mr. Ramesh urges that 
simply because the petitioner owns a 
house in Krishan Nagar and may not be 
eligible to become a member of Preet 
Nagar Society if he was to apply. now 
does not mean that he should be deem- 
ed to have ceased to be a member by 
virtue of 1973 Rules when the petitioner 
admittedly was not under any disquali- 
fication in 1957 when he became a mem- 
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ber of Preet Nagar Society. The argu- 
ment proceeds that the effect of R. 25 
(1) (c) and R. 25 (2) is that it operates 
retrospectively and takes away a vested 
right and is, therefore, ultra vires and 
relies on (ILR (1977) 2 Delhi 164): 
(AIR 1977 Delhi 236) S. B. Lall v. Re- 
gistrar of Co-operative Societies, New 
Delhi. The respondents, however, relied 
on {ILR (1974) 2 Delhi 684) Balraj 
Madhok v. Registrar of Co-operative So- 
cieties for upholding the validity of a 
ruie even on the finding that it is retro- 
spective, We must now, therefore, 
‘analyse these two authorities, 
necessitated the reference in S. B., Lall’s 
case (supra) a division bench comprising 
of Tatachari, C. J. and Deshpande, J, 
had occasion to examine the vires of 
R. 25 (1) (c) (2). In that case the Bench 
referred to the adoption of bye-law 5 (1) 
(c) which provided that any person shall 
be eligible to be a member of the so- 
ciety provided he......... does not own a 
building. Though the Bench was inclin- 
ed to take the view that even under 
‘the bye-law 5 (1) (e) the © petitioner 
would be disabled from continuing to be 
member of the society if he owned a 
house they did not give a final decision 
because according to them Rules of 1973 
in any case bar the petitioner from con- 
tinuing to remain a member of the 
society. The Bench did not express any 
Opinion because they thought that it was 
possible that the bye-law when it said 
that any person shal] be eligible could 
cover possibly only a person who was 
to, become a.member in future and 
would not affect a person who was ex- 
isting as a member already. We, how- 
ever, are of the view otherwise as men- 
tioned earlier. But to come back to 
the consideration of R. 25 (2) the Bench 
has taken the view that R. 25 (2) which 
disqualifies a person with back date was 
valid even if it had retrospective effect 
and had relied on S. 97 (2) (v) which 
permits the Lt. Governor to frame rules 
about the conditions to be complied 
with by persons applying for admission 
Or admitted (emphasis supplied) as 
members. The Bench has taken the 
view that S. 97 (2) (v) empowered the 
framing of a Rule which would affect 
not only-the persons applying for mem- 
{bership but also persons who were ad~ 
mitted aS members already (emphasis 
supplied), We cannot agree to. such a 
bread generalisation of .S..97. (2): (v)...as 
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having permitted framing of a rule, 
with retrospective effect as to affect 
vested rights. The Bench read the words 
“or admitted as. members” as equivalent 
to the words “persons who were admit- 
ted as members” already meaning per- 
sons who were! members prior to the 
coming into force of the Rules. We do 
not agree. No ‚doubt if any rules are 
framed as to :what is to be done by 
those who are members the same will 
no doubt be applicable both to the per- 
sons who applied after the coming into 
force of R. 25 and those who were al- 
ready members: even earlier than the 
Rules. But all that it means is that 
Rules may provide for conditions to be 
complied with by existing members put 
only in future. This rule is not to be 
read as giving any substantive power 
to divest any person of his membership. 
“It is a fundamenta] rule of English 
law that no statute shal] be construed 
So as to have a retrospective operation, 
unless its language is such as plainly 
to require such a construction. And the 
same rule involves another and subor- 
dinate rule, to the effect that a statute 
is not to be construed sg as to have a 
greater retrospective operation than its 
language renders necessary.” (Vide 
Craies on Statute Law, 17th Edition 
pages 387 & 388). “It is well recognised 
rule that statutes should be interpreted, 
if possible, so as to respect vested rights, 
but such a construction should never be 
adopted if the words are open to another 
construction”. (Vide Craies on Statute 
Law, 17th Edition page 397 (97)). AS 
regards the question whether any rule 
framed by a subordinate authority is re- 
trospective or not it is well to remem- 
ber that it will depend upon the langu- 
age employed in.the statutory provision 
which may in express terms or by neces- 
sary implication ‘empower the authority 
concerned to make a rule or regulation ` 
with retrospective effect. But where 
no such language is to be found it has 
been held by the courts that the per- 
son or authority: exercising subordinate 
legislative functions cannot make a rile, 
regulation or bye-law which can operate 
with retrospective effect. (Vide AIR 
1970 SC 385; I. T. Officer, Alleppey v. 
M. C. Ponnose), In this connection whe- 
ther the Act empowers the Rules to be 
made with retrospective effect reference 
may be made to S. 7 of the Delhi Land 
Reforms Act,- 1954,- which provides that 
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all rights. of an individua] proprietor 
pertaining to the waste land, grazing .. 
e Shallow w. e. f the commencement 
of this Act be terminated in accordanze 
with the provisions of -sub-s. (2) and 
the said contracts if any shall become 
void w. e, £ such commencement, Su- 
section (2) of S.--7 further empowers the 
Deputy Commissioner to pass an ord=r 
in respect of the proprietor or propriz- 
tors of each village either singly or ccl~ 
lectively to divest the individual pr2- 
prietor of all rights mentioned in suz- 


sec, (1) and vesting those rights in Goan 


Sabha w. e. £ the commencement of the 
said Act. Thus when a notification is 
issued by Delhi Administration und=r 
S. 7 (2) even though issued subsequent- 
ly it will operate from the date of the 
commencement of the Act for the simple 
reason that S. 7 (1) itself provides that 
all rights in waste, grazing land shall 
w. e. £ the commencement of this Act 
be terminated. The power to issue a n3- 
tification with retrospective effect thus 
vests by virtue of power given under 
the main Act. In the present case, how- 
ever, there is no provision in the, statute 
permitting g Rule to be framed with 
retrospective effect, The Bench in Ma~ 
dhok’s case (ILR (1974) 2 Delhi 684) 
(supra), however, held- that S. 97 (2) (¥) 
specifically empowers the Lt. Governor 
_to make a rule with retrospective effect 
because of the words ‘or admitted as 
members’ : meaning thereby the per 
sons who have already been admitted as 
members. In our view the Bench read 
wrongly. a power to frame retrospective 
rule in S. 97 (2) (v). In our opinion 
the search for power specifically given 
from the enumerations given in cl. (2). 
The power to frame rule retrospective- 
ly has to be specifically provided for. 
. Now the general power to frame rules 
is given by S. 97 (1) to the Lt. 
Governor to make rules to carry cut 
the purposes of this Act. It is apparent 
that-S. 97 (1) does not empower the 
framing -of rules which would have a 
retrospective effect. To invoke sub- 
sec. (2) which is merely illustrative as 
is clear when it says that in particular 
and without prejudice to the generality 
of foregoing power such rule may pro- 
vide for various matters -mentioned 
therein, as empowering ‘the framing of 


a rule with retrospectivé ‘effect is to mis- 


appreciate the scope ‘of such a provision. 
Tt is well settled that the specific pro- 
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visions aS are contained“in several clau- 


ses of sub-sec. (2) of S. 97 are merely 
illustrative and they cannot be read as 


restrictive of the generality of powers 


prescribed by sub-sec. (1). of S. 97. The. 
particular matters given in sub-sec, (2) 
of S. 97 only illustrate and do not ex- 
haust all- the powers conferred. In that 
connection reference may be made to 
Afzal] Ullah v. State of Uttar Pradesh 
(AIR 1964 SC 264 at p 268) wherein 
principles for interpreting a similar pro- 
vision were laid down. This rule of 
interpretation was again reiterated in 
R. & H. Distt. Electricity Supply ‘Co. 
v. State of U, P., AIR 1966 SC 1471 . 
wherein it was again said that the 
enumeration of particular matters by 
sub-sec. (2) will not contro] or limit 
the width of powers conferred on the 
appropriate Government by sub-sec, (1). 
Thus to read $. 97. (2) (v) as having 
permitted the framing of a retrospective 
rule as the Bench in Madhok’s case 
(ILR (1974) 2 Delhi 684) (supra) did or 
even as the later Bench in Lall’s case 
(AIR 1977 Delhi 236) (supra), (but for. 
the fact that later Bench was inclined} 


- to read the words ‘or admitted’ in S. 97] ` 


(2) (v) differently from the manner it 
was read by the earlier Bench),- was in- 
apposite because the power to frame 


. rule with retrospective effect would have 


to be specifically found in S. 97 (1) 
itself. If such. a power cannot be so 
found the authority te frame rules with 
retrospective effect could not be spelt out 
by invoking the particular matters given 
in sub-sec, (2). It will be .appreciated 
that even if cl. (v) of sub-sec. (2) of 
S. 97 was not there the power to frame 
a rule-for the purpose mentioned in 
ci.. (v) of sub-sec,, (2) of S. 97 be cover- 
ed by the power given to Lt. Governor 
to make rules to carry out the.purposes 
of the Act, As the Act permits the con- 
stitution of Co-operative Societies it is 
apparent that the conditions to be com- 
plied with by the persons applying for 
admission or admitted as members and 
the election and admission of members 
and payments would necessarily be the 
purposes for which the Lt. Governor 
would have power to frame Rules. We 
may note that the later Division Bench 
in S. L. Lall’s ease did- not doubt that 
the power to frame Rr. 25 (1) (c) and 
25 (2) could be.framed for the purposes 
of the object. of. the Act. The only re- 
ason why - it ‘held.-R.. 25 (2). to be. ultra 
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vires was because it took the view that 
as the rules was meant to operate retro- 
Spactively and as there was no specific 
power in the Statute to frame the rule 
with retrospective effect the sam2> was 
beyond jts jurisdiction. ‘We shali deal 
with the -aspect whether this rule is 
retrospective a little later. Bu: -that 
the framing of a rule like R. 25 would 
fall within the generality of the power 
given under S. 97 to frame rule cannot 
admit of any doubt. The Lt. Governor 
does not have to invoke the particular 
matters mentioned in sub-sec, (2) to be 
able to frame a rule like R, 25. It will 
. be appreciated that R. 25 (2) (D and 
(2) has the effect of providing that a 
person will be disqualified for being a 
member if he owns a residential] house 
or a plot of land in his or in his wife’s 
Or'in the name of his dependent child- 
ren. The purpose of this rule is ob- 
vious. As there ‘is large scale housing 
shortage and as land is limited the 
Gevernment must so frame and modu- 
late its policies that it should be able 
_to satisfy as large a number of people 
in their need of providing houses to 
them. This can only be done if the 
distribution in the shape of land a con- 
cessional prices and with governmental 
aid is done to meet the genuine need 
of each family. This purpose would 
certainly be defeated if there was no 
limitation on a person or on a family 
acquiring more than one resicential 
plot. It is true that there may rot be 
any legal bar to a family or a person 
owning more than one house. If the 
person does want to own it and if there 
is no prohibition in law he may do so 
but then -he cannot be permitted to 
avail of the instrumentality of a co- 
operative society to further this end. 
We must remember that Rr. 25 (1) (c) 
and 25 (2) have been framed anid are 
applicable to only members of th2 Co- 
Op, Societies. Section 4, Delhi Co-opera- 
tive Societtas Act. 1972, clearly lays 
down that a society which has as its 
object the promotion of economic in- 
terests of its members in accordance 
with co-operative principles, or a society 
established with the object of facilitat- 
ing the operations of such a society, 
may be registered under this Act. Thus 
the societies registered under the Act 
and to which R. 25 will be applicable 
are societies which are meant to ad- 
vance the interests of members in ac- 
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cordance with co-operative principles. 
"A co-operative: society is a union of 
persons established according to prin- . 
ciples of equality, the. number of whose 


. members is not limited, and the pur- 


pose of which is, by the joint perfor- 
mance of economic .acts, to improve the 
financial position of its members or the 
conditions under which they carry on 
their possession, by means of either pure 
self help, or self help with Government 
support, provided that all profits made 
by joint action ‘shall be distributed in 


proportion to the extent to which each 


member has taken part in the business, 
and not in proportion to the capital 
invested. : 


A co-operative society may be defined as 
a voluntary association of individuals 
combined to achieve an improvement in 
their sOcial and economic conditions 
through the common ownership and de- 
rmnocratic management of the instruments 
of wealth.” (Vide Row’s Encyclopaedia 
of Co-operative Societies Law in India, 
Vol. 2,,page 1). Experience has shown 
that voluntary organisations in co-opera- 
tive is the best. system which can suit 


‘the needs of poor and weaker sections. 


The object of co-operative society is not 
to earn profits but to enable the mem- 
bers to improve their economic condi- — 
tions by helping them in their pursuits. 
Thus the co-operative societies like the 
present one which have the effect to 
obtain the land’ at concessional] rate 
from the government and to build houses 
must necessarily have limitation that 
only members who are in rea] need of 
houses would be permitted to become 
members and to take the benefit of land 
allotment. In the garb of co-operative 
society a person cannot be permitted to 
avoid the stress of market prices and 
and take a concessional] advantage in 
obtaining a plot. Thus R. 25 (2) does 
not in any manner go beyond the ambit 
of rule making. authority given under 
S. 97.(1) of the ‘Act. The question then 
is whether R. 25 (2) has retrospective 
effect or not. ! This brings us to the 
consideration of (LR (1977) 2 Delhi 
164): (AIR 1977 Delhi 236) S. B. Lall 
v. Registrar of. Co-operative Societies, 
New Delhi, decided by Prakash Narain, 
J. ‘(as his Lordship then was) and Safir, 
J. In that case the writ petitioner 
owned a land and a house but was also 
a member of another co-operative so- 
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ciety when 1973 rules came into force. 
As under the Rules he would not be 
entitled to the allotment of a plot of 
the co-operative society he challenged 
sub-rr, (2) & (3) of R. 25 as being ultra 
vires. The Bench proceeded on the as- 
sumption that R. 25 (2) & (3) operated 
with retrospective effect and the only 
question to be decided was whether it 
was beyond the scope of rule making 
power postulated by S. 97 (2) (v) of 
Delhi Co-operative Societies Act, 1972. 
The Bench noticed that in earlier case 
Balraj Madhok v. Registrar of Co- 
operative Societies (ILR (1974) 2 Delhi 
684) the validity of the said rule had 
been upheld. The Bench, however, ob- 
served that the earlier Division Bench 
was more concerned with the validity 
of the bye-laws of the society than the 
validity of Rule and that the Bench had 
not considered the question as to whe- 
ther R. 25 (2) was ultra vires. With re- 
spect we fee] that the Division Bench in 
Lall’s case was not correct in this in- 
terpretation of the decision in the ear- 
lier Division Bench. AS a matter of fact 
though the earlier Division Bench did 
notice the bye-laws and though it did 
_say that there was much to be said for 
the view that even under the 1968 bye- 
laws, bye-law 5 (J (e) disabled the said 
writ petitioner to continue as a mem- 
' ber of the society, it specifically stated 
at page 688 in Madhok’s case (supra) 
that “we do not, however, need to base 
our decision of this case on the con- 
struction of bye-law 5 (i) (e) inasmuch 
as in our view the. provision of the 
Delhi Co-operative Societies. Act, 1972, 
and the Rules framed thereunder, to be 
considered later, are decisive to show 
that the petitioners could not, at any 
rate, continue to be members of the 
society after April 2, 1973.” In fact in 
Madhok’s'case (supra) the Bench noticed 
that R. 25 has been framed: under Sec- 
tion 97 (2) (v) which empowered the 
framing of the Rule. Commenting on this 
aspect the Bench observed at page 689 
as follows :— Oo 


“If, on the other, hand, it is construed 
to apply to persons who had already 
become members, then even before the 
coming into force of the new Act and 
the new rules, the petitioners had ceas- 
ed to be members on the 
force of the bye-laws of 1968. At any 
rate the petitioners ceased to be mem- 
bers of respondent 3 society from April, 
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2, 1973 when R. 25 (2) came. into 
force.” T 


. 10.. The earlier Division Bench also 
noticed the argument that R. 25 could 
not take away the right. from the peti- 
tioner when it was saved by S. 98. This 
plea was specifically rejected by hold- 
ing that what was saved by Sec. 98 was 
taken away by Sec. 92 (1) read with 
R. 25 (2). So it is not correct to say that 
the vires of R. 25 was. not considered by ` 
the earlier Division Bench. In the later 
Division Bench S. B. Lall’s case (AIR 
1977 Delhi 236) (supra) the Bench observ- 
ed that it is only the legislature which 
can legislate retrospectively and Sec- 
tion 97 (2) (v) has- not given that power 
and R. 25 (2) insofar as it has retrospec- 
tive effect must be held to be ultra 
vires the Rule making power postulat- 
ed by Sec. 97 of 1972 Act and it, there- 
fore, declared it to be ultra vires of Sec- 
tion 97 (2) (v) of the Act: In coming to 
this decision the Bench was much im- 
pressed by the fact that in S. 97 (2) (v) 
there was no comma after the word ‘ad- 
mission’ so that the disability that can 
be prescribed to continue the member- 
ship can only be a prospective disability | - 
and it could not provide for a disability 
which did not exist previously but by 
virtue of the rule is deemed to exist re- 
trospectively. In our view the bench 
placed ynnecessary emphasis on punc- 
tuation, It is well settled that punctua- 
tion forms no part of any Act (vide 
Craies on Statute Law p. 198, foot -note 
60, 17th Ed). As noticed in the foot note 
repeating the observations of Lord 
Jemieson which stated; “while notice 
may be taken of punctuation in constru- 
ing a statute, a comma or the absence of 
a comma must be disregraded if to give 
effect to it would so alter the sense as- 
be contrary to the plain intention of the 
statute.” That the existence of a comma 
may be omitted while interpreting the 
intention of Statute was also made clear 
by Horman, LJ in (1965) 1 QB 214 at-229: 
Luby v. Newcastle-Under-Lyme Corpo- 
ration, wherein by Sec. 113 (4) of ‘the 
Housing Act 1957, “the loca] authority 
shall from time to time review rents 
and make such changes, either of rents 
generally or of particular rents, and re- 


` bates (if any) as circumstances may re- 


read as though 
comma after “rents” 

occurs for the third 
obligation,”. said Harman 


quire.” This is to be 
there were -no 

where that word 
time. “The... 
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' £. J., “is not to make rebates, as gram- 
matically it should be if the comma 
were there, but to make changes of re- 
bates (if any).” 


11. Thus we do not think that much 
significance can be attached to the ab- 
sence of a comma, In our view aven if 


'.|the comma was there the Rule would 


only . indicate the conditions to be com- 
{plied with by persons applying for ad- 
mission or admitted as members. Admit- 
ted as member could not be read as per- 
scns who were admitted as m=ambers 
already and thus to apply the rule re- 
trospectively, Of . course rules ean be 
framed to prescribe conditions to be 
complied by persons applying for ad- 
mission or admitted as members which 
means persons who already stand ad- 
mitted. But this does not mean that the 
rule as such to operate with retrospec- 
tive effect in that it is taking awav some 
vested right. Both the Benches hed that 
as a person would cease to be a mem- 
ber on the coming into force cf the 
Rules on account of his having been a 
member or having owned g plot earlier 
to the coming into force of Rules 1973, 
"IR. 25 has to be considered as if it was 
retrospective in effect. With respact we 


fee] that both the Division Benchas fell - 


fnto error in assuming that R. 25 (1): (c) 
or R. 25 (2) is retrospective in opera- 
tion. Merely because a person who had 
become a member of the society at a 
point of time when the disqualification 
mentioned in R., 25 was not in existence 
and because of the said rule would now 
cease to be a member of the society 
does not necessarily mean that the said 
rule is retrospective. A statute is not 
properly called a retrospective statute 
because a part of the requisites for its 
action is drawn from a time antecedent 
to its passing. (See Craies on Statute 
Law, 17th edition page 386). Reference 
may also be made to Queen v. Vine 
(1875) 10 QB 195 wherein the Statute 
eracted that every person convicted of 
felony shall be forever disqualified from 
selling spirits by retail. It was held that 
the disqualification applied to every 
ecnvicted felon irrespective of whether 
he was so convicted prior to or after 
` mc Act came into operation. 


12. A reference may also be made to 
Re: Solicitor’s Clerk (1957) 3 AN ER 
~ 617: wherein it was said that “the Soli- 
citor’s Act 1956 provided that no solici- 


Daulat Ram v. Lt. Governor, Delhi (FB) 


- lie from the activities of 


A.L R. 


tor should employ any person who is 
convicted of larceny without the permis- 
sion of the Law Society, The clerk in 
that’ case was . convicted of Jarceny in 
1953, while the ban ‘was imposed in 1956. 
It was urged that the provisions of the 
1956 Act cannot be applied to him be- 
cause he was convicted before that Act 
came into operation. To do otherwise 
would be to make its operation retro- 
spective.” In rejecting this contention 
Lord Goddard. .C. J, observed, ‘in my 
opinion, this Act is not in truth retro- 
spective. It enables an order te be made 
- disqualifying a person from acting as a 
solicitor’s clerk.in the future and what 
happened in the past as the cause or 
reason for the making of the order: but 
the order has no retrospective effect. It 
would be retrospective if the Act pro- 
vided that anything done before the Act 
came into force. or before the order was 
made should be void or voidable, or if a 
penalty were inflicted for having acted 
in this or any other capacity before the 
Act came into force or before the order 
was made. This Act simply enables a 
disqualification to be imposed for the 
future which in. no way affects anything 
done by the appellant in the past. Ac- 
cordingly, in our opinion, the discipli- 
nary committee 'had jurisdiction to make 
the order complained of.’ 


18. Same principle was applied in 
State of Bombay v. Vishnu Ramchandra 
(AIR 1961 SC 307) where Sec, 57 Bom- 
bay Police Act, 1951, authorised removal 
of a person from an area if he has been 
convicted of certain offences including 
theft, The Supreme Court held Sec. 57 
of the Bombay! Police Act, 1951, does 
not create a new offence nor makes 
punishable that’ which was not an of- 
fence, It is designed to protect the pub- 
undesirable 
persons. who have been convicted’ of of- 
fences of a particular kind. The section 
only enables the authorities to take note 
of their conviction and to put them out- 
side the area of their activities so that 
the public may be protected against a 
repetition of such activities, ...... An of- 
fender who has been punished may be 
restrained in his acts and conduct by 
some legislation: which takes note of his 
antecedents but: so long as the action 
taken against him is after the Act 
comes into ‘force, the statute cannot be 
said to he applied retrospectively. All 
these authorities-were--reviewed in de- 
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tai] by one of us (M. L. Jain, J.) im 
(AIR 1978. Raj 158) Kailash Chandra v. 
Rajasthan University, In that case the 
petitioner had been a member of the 
University Syndicate for some time in 
1975 and 1976. The Ordinance of 1977 
amended the University Act providing 
that no person shal] be eligible for 
election for more than 2 terms, The 
writ petitioner, whose nomination was 
rejected challenged this on the ground ' 
that this provision by which a new con- 
dition had been added could not operate 
retrospectively. The argument 
that the disqualification could only apply 
to those persons who are elected for two 
terms subsequent to the coming into 
force of the amended Act. Rejecting the 
argument that this bar cannot apply to 
persons who have had more than 2 terms 
previous to the coming into force of the 
Act the learned Judge observed, if and 
we may say with respect, rightly and 

aptly that “Retrospective Operation” is 
- gn inaccurate term causing confusion, 
The purest cases of retrospective laws 
are those in which the date of commence- 
ment is earlier than 
which validate some invalid law, other- 
wise, every statute affects rights which 
would have been in existence but for 
the statute and a statute does not be- 
come a retrospective one because a 
part of the requisition for its action is 
drawn from a time antecedent to its 
passing”. The learned Judge, therefore, 
concluded. that, “I am, therefore, firmly 
of the view that the impugned provision 
does not operate retrospectively and 
operates only prospectively while. tak- 
ing the past into account . in order to 
determine eligibility, It could not affect 
any right acquired in the past nor does 
it attach any new disability in respect 
to transactions or considerations already 
- past.” We entirely agree with this sum- 
ming up of law. Applying that ratio to 
the present case the: conclusion is in- 
escapable, that R. 25 (2) is not retrospec- 
tive. Al] that the effect of R. 25 (2) is 
that it operates in future, though the 
basis for taking action is the factum 
of acquiring a plot in the past, Thus when 
by virtue of R. 25 (2) the petitioner is 
deemed to have ceased to be a member 
of Preet Nagar Society the cesser opera- 


tes from April, 2, 1973, when the rules 

came into force, The mere fact that the 

reason for disqualification is because of 
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enactment, or - 
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his having had a house in 1958 does not 
make -the rule retrospective, This past 
fact is only the reason for diSqualifica- 
tion -in future, We cannot, therefore, 
agree with either of the Division Ben- 


_ ches when they held R. 25 (2) to be re- 


trospective, As such the question of 
R. 25 (2) being ultra vires does not 
arise. This finding of ours should also 
give a solace to Mr. Ramesh Chandra 
who had conjured up a very frightening 
picture that if a person had already 
been allotted a plot and had made con- 
struction over it prior to coming into 
force of 1973 Rules and if he was now 
deemed to have ceased to be a member 
since 1958 it may result in his having 
to be deprived of the house. We do not 
apprehend such a result, If a person has 
already acted upon earlier allotment 
and built on a plot which was given to 
him by the society prior to 1973 Rules 
he naturally cannot be divested of that 
property, Rule 25 (2) only says that if a 
member becomes or has already become 
subject to any disqualification specified 
in sub-r, (1) he shal] be deemed to have 
ceased to be a member from the date 
when the disqualifications were incur- 
red, Rule 25 (1) says that no person 
Shall be eligible for admission as a 
member if he owns a residential house 
or: a plot. In the present case petitioner 
owned a plot in 1958 when he became 
a member of the Preet Nagar Society. 
At that time of course he was qualified 
to become a member because there was 
no bar. Interpreted literally it could 
mean that the petitioner being subject 
to disqualification in sub-r, (1) because 
of his owning the house is to be deem- 


-ed to have ceased to be a member from 


the date the disqualification was. incur- 
red which if interpreted retrospectively 
would mean that he was imeligible to 
become a member in 1958. The conse- 
quence of this interpretation would be 
that since he was not entitled to be 
given a plot in 1960 he must be divested 
of the plot/house, But the interpretation 
is impermissible because of our finding 
that. R. 25 (2) is not retrospective. But 


if the words “from the date when 
the disqualifications were incurred” 
are interpreted retrospectively to 


mean from the ` framing of the Rules 
in 1973 or subsequently then 'R. 25 (2) 
wil] not operate retrospectively, In such 
a case if a plot or a house has already 
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been given to him in 1958/1960 he will 
be able to retain it because he would 
cnly be deemed to have incurred dis- 
qualification only from April 2, 1973 
onwards, But if by April 2, 1873 no 
plot had been given to such a member, 
and as he would be disqualified from 
April 2, 1973, he shal] be deemed to 
have ceased to be a member from the 
said date with the result that he would 
not be qualified for being given a plot 
or eligible for a member of the society 
from April 2, 1973 onwards, We are in- 
clined to 
R. 25 (2) both because it flows from the 
words used and also because it will 
save the validity of Rule 25 (2), end we 
so hold. In that view we hold that 
R. 25 (2) and (3) does not suffer from 


any infirmity and is intra vires. The 
contrary opinion expressed in  Lall’s 
case (AIR 1977 Delhi 236) (supra) is 


overruled, as not laying down correct 
law. We affirm the view expressed in 
Madhok’s case that R. 25 (2) is intra 
vires with a different ground of reason- 
ing as given in Madhok’s case (ILR 
(1974) 2 Delhi 684) (supra). In tha: view 
the action of the respondents in cancel- 
ling the petitioner’s membership and re- 
fusal to allot the plot to the petitioner 
was lawful because the petitioner must 
be deemed to have ceased to be a mem- 
ber from April 2, 1973, and the question 
of making any allotment to the peti- 
tioner subsequent to that date would be 
per se impermissible and’ the action of 
the respondents cannot be faultej] on 
ary account, 


14. Before we part with the case we 
cannot help but noticing a very peculiar 
and unhappy feature. As far back as in 
Lall’s case (supra) the Division Bench 
held R. 25 (2) to be ultra vires. We 
would have normally expected the Re- 
gistrar of the Co-operative Societies 
Delhi Development Authority, Lang and 
Development Authorities and other con- 
cerned authorities to take note af this 
decision and to take appropriate reme- 
. dial steps, Surprisingly there was total 
inaction; neither any steps were taken 
to go in appeal against the said judg- 
ment nor any other appropriate steps 
taken, Not only that but in supreme 
and uncalled for indifference to the said 
Division Bench the authorities have pro- 
- ceeded to take action under R. 25 (2). 
We cannot but depricate this approach 

of the authorities. When a Division 
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Bench of High Court holds R. 25 {2) to 
be invalid the mandate of the judgmený 
must be obeyed and necessary corrective 
steps sought for, To ignore the decision 
of High Court shows an attitude which 
cannot but be subversive of the proper 
administration of justice. We hope that 
the authorities will bear this in mind in 
future if and when any Similar situation 
arises with regard. to any . provision of 
law. Now of ‘course as we have held 
R. 25 (2) & (3) to be intra vires, nothing 
need to be done, 


15. We need say no more, The aspect 
is that the petition fails and is dismissed 
but with no order as to costs, 

! Petition dismissed. 
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M/s. Virendra! Dresses, Delhi, Appel- 
lant yv. M/s, Varinder Garments, Delhi, 
Respondent, < i 

F. A, O. No, 242 of 1981, 
1982.* 

(A) Trade and Merchandise Marks Act 
(43 of 1958), Ss..27 106 — Passing off — 
Suit for permanent injunction — Ap- 
plication for interim injunction — De- 
fendant starting business similar to 
that of plaintiff 'on the same street two 
years after plaintif — Trade name ad- 
opted by defendant similar to that of 
plaintiff — Similarity likely to cause 
confusion of public — Interim injunc- 
tion restraining ‘defendant from adopt- 
ing said trade ‘name granted, (Civil 
P. C.°(1908), O. 39, R. 1). 


In the instant, case, the plaintiff was 
carrying on business ọf readymade gar- 
ments under the name and style of 
“Virendra Dresses”. The defendant 
some two years thereafter started a simi- 
lar business on the same stréet as that 
of the plaintiff' under the name and 
style of ‘“Varindera Garments”, The 
plaintiff filed a suit for permanent in- 
junction for passing off against the de- 
fendant, An application for interim in- 
junction restraining the defendant from 
adopting the said trade mame was also 
filed by the plaintiff along with the suit, ; 
The trial court refused to issue interim ` 
injunction, 

"From order of 'S. R. Goel, Addl. Dist. 

J., Delhi, 21-7-1981. 


CZ/DZ/B371/82/VCD 


D/- 12-3- 


grp 


oe 


; plaintiff/appellants challenge the judg- 
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Held that the two trade names of the 
plaintiffs and defendant were not. dis- 
tinctively different but were similar and 
this similarity was sufficient to give rise 
to great risk of confusion, It would 
mislead the people to believe that the 
business of the defendant was the busi- 
ness of the plaintiffs, The plaintiffs had 
been carrying on business two years 
prior to the starting of defendant’s busi- 
ness. They had acquired reputation and 
their sales had risen. The defendant. 
had not disclosed his sales or reputation 
in the market. The plaintiffs were there- 
fore prima facie likely to suffer in pusi- 
ness and reputation if the defendant was 
allowed to carry on business in ready- 
made garments in the existing trade 
name. The order of the trial court was, 
therefore, liable to be set aside end 
the plaintiffs were entitled for grant of 
interim injunction till -the decision of 
the suit by the trial Court restraining the 
defendant from adopting or carrying on 
business in the name of “Varind=ra 
Garments”. ATR 1940 Lah, 39: AIR 1975 
Punj. & Har, 121 and AIR 1978 Delhi 250 
Rel. on. - (Paras 2, 3, 6) 

(B) Partnership Act (9 of 1932), 
S. 69 (2) — Unregistered firm — Bar 
= suit against third party under 

. 69 (2) — Applicability of — Does not 
aie ye to the enforcement of rights not 
arising from contract, 


Under S. 69 (2) a suit to enforce a 
right arising from a contract againsi a 
third party is barred unless the firm is 
registered, The application of bar under 
S. 69 (2) does not extend to the enforce- 
ment of rights not arising from contract. 

(Para 5) 

In the instant case, since the suit filed 
by plaintiffs, an unregistered firm, for 
permanent injunction for passing off 
against the defendant, did not arise out 
of any contract between the parties, 


S. 69 (2) was not applicable. (Para 5) 
Cases Referred : Chronological Paras 
AIR, 1978 Delhi 250 wie 
: AIR 1975 Punj & Har 121 2 
(1948) 65 RPC 435 2 
: AIR 1940 Lah 39 2 


Anoop Singh with V. P. Ghiraiya, H. 


. P. Singh and Manmohan Singh, for Ap- 
_ pellant; R. K. Makhija 


with Alakh 


Kumar and Amresh Mathur, for Re, 
spondent, l 
JUDGMENT :— Virendra. Dresses, 
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ment and order Dt, 21-7-1981 of the Ad- ` 
ditional District Judge, Delhi refusing to 
issue a temporary injunction restraining 
the respondent/defendant namely Varin- 
dera Garments from adopting the said > 
trade name in relation to readymade. 
garments business or any other allied : 
business amounting to passing off and ' 
from giving an impression to the trade 
and public that the defendant is associai- 
ed with the plaintiffs. The plaintiffs . 
filed a suit for permanent injunction for 
passing off and rendition of accounts 
against the defendant alleging that the 
plaintifis constituted’ a partnership firm, 
manufacturing and dealing in ajll kinds 
of readymade garments at Ashok Gali, 
Gandhi Nagar, Delhi under the name 
and style of Virendra Dresses since Aug, 
1978, that their sales in 1978 were to 
the tune of Rs, 50,000/- and in 1980-81 
the gross sales rose to Rs. 2,50,000/-, 
that they adopted their trade name 
Virendra Dresses from the name of a 
partner, namely Virender Jain, that 
their application for registration 
of trade name device Virendra Dresses 
has been pending with the trade mark 
registrar, that the defendant in Jan. 
1980 adopted a confusingly and decep- 
tively similar trade name  Varindera 
Garments which is being run in the same 
street as that of the plaintiffs, that the 
adoption of trade name _  Varindera 
Garments was done by the defendant 
with the dishonest intention of trading 
upon the established reputation of the 
plaintiffs, that the defendant had full 
knowledge of the status and reputation 
of the plaintiffs’ trade name, that the 
business of the plaintiffs and the defen- 
dant was of a similar nature, that the 
traders and the public who used to visit 
the plaintiffs’ shop for their purchases 
of readymade ‘garments are bound to © 
consider the defendant as directly as- 
sociated with the plaintiffs or they may 
consider as a branch of the plaintiffs, 
that the trade name adopted by the 
defendant is exactly similar, that he. 
is using the word ‘Garments’ in an in- 
significant manner and the main word 

is ‘Varindera’ that the defendant’s place 


a business is only 50 yards away from. 


the plaintiffs’ place of business, that the 
action of. the defendant has resulted in- -/ 


to actual deception causing loss of busi- 
ness and reputation to the plaintiffs, that - 
the busines of the defendant was meagre 
as compared to the old and established 
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business of the plaintiffs, that the defen- 
dant shal] not suffer any loss in chang- 
ing the name. The plaintiffs along with 
the suit filed an application for tem- 
porary injunction. The defendant in his 
written statement and reply to the in- 
junction application submitteq that 
Varinderg was the name of a member 
of Hindu undivided family of the de- 
fendant, that Varinder was the younger 
brother of the defendant, that he start- 
ed his business in the beginning of 1980, 
that the two trade names of the plain- 
tiffs and the defendant were entirely 
different in words and spelling, that his 
work of readymade garments was lmit- 
ed to maxi, gowns and gents shirts 
which items were not prepared by the 
plaintifis. The trial Court dismissing the 
application for the grant of temporary 
injunction has observed that the -rade 
name Varinderg Garments is distinctly 
different from the name Virendra Dres- 
ses and as such there cannot be any 
confusion in the mind of the customers. 
It was held that the trade name of the 
defendant was not deceptively or confus- 
ingly similar to the trade name of the 
plaintiffs. The plaintiffs have filed this 
appeal. 


2. It is well known that no men is 
entitled to carry on his business in such 
a way as to represent that it is the busi- 
ness of another or is in any way con- 
nected with the business of another. A 
person has a legitimate right to carry 
on business under his own name but he 
cannot carry on the business which may 
have the effect of passing off his goods 
as the goods of other. The plaintiffs 
have been carrying on their business in 
readymade garments since Aug, 1978. 
Their sales from Rs, 50,000/- in 1978 rose 
to Rs. 2,50,000/- in 1980-81. The de- 
fendant started his business ynder the 
trade name Varindera Garments in Jan, 
1980. He does not disclose the sales 
since the commencement of the business. 
The plaintiffs and the defendant carry 
on business in the same street at a dis- 
tance of about 50 yards only. The pla- 
intiffs sent a notice dated 21-4-1981 to 
the defendant requiring him to stop 
using the trade name Varinderg Gar- 
ments in connection with the ready- 
made goods. The defendant sent a re- 
ply through Surender Kumar proprietor 
wherein it was alleged that the two 
names did not resemble. Prima facie 
it is apparent that the words ‘Virendra’ 
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in plaintiffs trade name and the words 
‘Varindera’ in defendant’s trade name 
are similar, if not identical as the spel- 
ling of the two words are different. But 
when the two names are pronounced 
there does not appear to be any dif- 
ference. The words ‘dresses’ and ‘gar- 
ments’ mean the articles of clothing. 
Thus the main word which is likely to 
cause confusion in the two businesses 
of the plaintiffs and the defendant is 
‘Varindra’. The two trade names of 
the plaintiffs and the defendant are simi- 
lar and this similarity is sufficient to 
give rise to great risk of confusion. 
Similarity and confusion are to be deter- 
mined from the point of view of a com- 
mon man. A man in the street will re- 
member the name ‘Varindra’ he may not 
be able to make. a distinction between 
the ‘garments’ and ‘dresses’, If a man 
goes in the streét where the plaintiffs 
and defendant are carrying on business 
he may enter the business premises of 
the defendant. Thus there is every like- 
lihood of confusion if a public man goes 
to the street where the plaintiffs and 
the defendant are carrying on business. 
A customer intending to go to the busi- 
ness premises of ‘the plaintiffs is likely 
to visit the business premises of the 
defendant when the two trade names 
are so Similar. I am therefore of the 
view that the two trade names are not 
distinctively different but are similar 
likely to cause confusion. The plaintiffs 
have been carrying on business since 
Aug, 1978. They have acquired reputa- 
tion and the sales have risen, The 
defendant has not disclosed his sales or 
reputation in the market. The plaintiffs 
are therefore prima facie likely to suf- 
fer in business and reputation if the de- 
fendant is allowed to carry on business 
in readymade garments in the existing 
trade name. The defendant has recent- 
ly started his business and it is desir- 
able that he should stop using the said 
trade name even: during the pendency 
of the suit, If the defendant is not re- 
Strained it may result in confusion to 
the business of the plaintiffs and the de- 
fendant, In Ishar Das v. Bhaion Ki 
Dokan, AIR 1940 Lah 39 the plaintiff 
was carrying on business under the 
name ‘Bhaion Ki Dokan’, The defen- 
dants started the business under the 
name ‘Punjabee Bhaion Ki Dokan’. The 


defendants’ were restrained till the 


3 
+ 
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decision oof the suit from using ~he 
trade name ‘Punjabee Bhaion Ki Dokan’ 
as the two trade names were similar 
which was likely to cause confusion in 
the minds of the intending purchasers, 


In Ranjit Singh y. Jaswant Singh, AIR - 


1975 Punj & Har 121 the plaintiffs 
were carrying on business under -he 
trade name “Ex-Soldiers Store’, The 
defendants started the business under 
the name “R. J, Singh and Sons (Ex 
Soldiers Store)”, The defendants were 
restrained from trading under the said 
Name. It is not disputed that the 
plaintiffs have been using the said trade 
name prior to the user. by the defsn- 
dant. The action is for passing off, 
Century Traders v, Roshan Lal Dugzar 
& Co. AIR 1978 Delhi 250 it has been 
held that in an action for passing off 
in order to succeed in getting an interim 
injunction the plaintiff has-to estab ish 
user of the mark prior in point of time 
than the impugned user by the defen- 
dants. Further 
that actual] damage is unnecessary in a 
passing off action. In Midland Counties 
Dairy Ltd. vy. Midland Dairies Ltd. 
(1948) 65 RPC 429, (435 ?) the plainciffs 
were carrying on business of Ice cream 
under the name ‘Midland Counties Dairy 
Ltd”. The defendants started business 
in ice cream under the name ’Midland 
Dairies Ltd., The defendants were re- 
Strained as their name was liable to be 
confused with that of the plaintiffs, 


3. .-Learneqd counsel for the defen- 
dant/respondent submits that the two 
names are different that Varindera is 
the name of a member of his Hindy Jn- 
divided Family. Surinder Kumar has 
described himself as Proprietor of Varin- 
dera Garments. The reply to the nctice 
was given by him as Proprietor. In his 
affidavit dated 13-7-1981 filed before the 
trial Court also he described himself as 
S. K. Mehtani, Proprietor of defendant 
firm i. e, Varindera Garments. Nothing 
has been placed on record to show zhat 
the defendant-firm is a Hindu Undivid- 
ed Family firm. The defendant does 
not carry on business in his own name 
but the allegation is that the word 
‘Varinder’ is the name of his younger 
brother. He is not entitled to carry on 
business in the name of his younger bro- 
ther with a view to create confusion in 
the minds of the public by adopting -a 
name which is similar to the trade name 
of the plaintiffs, Learned counse] for 


M/s. Virendra Dresses v, 


In’ 


it has been observed’ 


M/s, Varinder Garments 


the defendant further submits that the 
spelling in the two trade names of the 
word ‘Varindera’ are different, This is 
immaterial, Different spellings appear 
to have been kept by the defendant 
with a view to deceive the public but 
sounds are identical, Thus I am of the 
view that the trade name adopted by 
the defendant would prima facie create 


confusion if he is permitted to continue’ 


the same. Moreover it will mislead the 
people to believe that the business of 
the defendent was the business of the 
plaintiffs. In other words it would cause 
confusion between the two businesses. 


4, Lastly learned counsel for the re- 
spondent submits that the plaintiffs’ 
firm is a partnership firm and suit is 
barred under S. 69 of the Partnership 
Act, Admittedly it was not a register- 
ed firm under the Partnership Act on 
the date of institution of the present 
suit, S. 69 of the Partnership Act reads 
as under : i 


“69. (1) No suit to enforce a right 
arising from a contract or conferred by 
this Act shal] be instituted in any Court 
by oron behalf of any person suing asa 
Partner in a firm against the firm or 
any person alleged to be or to have been 
a partner in the firm unless the firm is 
registered and the person suing is or 
has been shown in the Register of Firms 
as a partner in the firm, 


(2) No suit to enforce a right arising 
from a contract shal] be instituted in 
any Court by or on behalf of a firm 
against any third party unless the firm 
is registered and the persons suing are 
Or have been shown in the Register of 
Firms as partners in the firm, 


(3) The provisions of sub-sections (1) 
and (2) shall apply also to a claim of 
set-off or other preceeding to enforce a 
right arising from a contract, but shail 
not affect 


(a) the enforcement 
sue for the dissolution of a firm or for 
accounts of a dissolved firm, or any 
right or pOwer to realise the property of 
a dissolved firm, or 


(b) the powers of an officia] assignee, 
receiver or Court under the Presidency- 


towns Insolvency Act, 1909, or the Pro« ` 


vincia] Insolvency Act, 1920, to realise 


. the property of an insolvent partner, 


(4) This section shal] not apply— 
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of any right to | 
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(a) to firms or to partners in firms 
which have no place of business in (the 
territories to which this Act extends), 
Or whose places of business in (the said 
territories) are situated in areas to 
which, by notification under (S, 56: this 
Chapter does not apply, or 


(b) to any suit or claim of set-off 
not exceeding one hundred rupees in 
value which, in the Presidency~towns, is 
not of a kind specified in S. 19 o2 the 
Presidency Small Cause Courts Act, 1882, 
or, outside the Presidency-towns, is not 
of a kind specified in the Second Sche- 
dule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding 
. in execution or other proceeding inci- 
dental to or arising from any such suit 
or claim.” 


5. The suit was filed by a firm 
against a third party, Thus under sub- 
section (2) of S. 69 of the Partnership 
Act a suit to enforce a right arising from 
a contract against a third party is bar- 
red unless the firm is registered. The 
application of sub-s, (2) does not ex- 
tend to the enforcement of rights not 
arising from contract. The present suit 
of the plaintiffs against the defendant 
does not arise out of any contract be- 
tween the parties and as such S. 69 (2) 
of the Partnership Act is not applicable. 
The objection of the defendant there- 
fore has no force, 


6. The order of the trial Court is nof 
according to law. I, therefore, accept 
the appeal and set aside the judgment 
and order dated 21-7-1981 of the trial 
Court. A temporary injunction till 
the decision of the suit by the trial 
Court is issued restraining the defen- 
dant/respondent from adopting or carry- 
ing on business in the name of ‘Verin~ 
dera Garments’ or any other name cal- 
culated to mislead the people to believe 
_|that the business of the defendant was 
the business of the plaintiffs so as to 
cause confusion between the two busi-« 

nesses, No order as to costs, 


Appeal allowed, 
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AIR 1982 DELHI 486 
N. N. GOSWAMY, J, 
R. Ramalingam; and another, - Peti- 
tioners y. P. R. Thakur, and others, Re- 
spondents, | 


C. M. (M) No. 23 of 1982, D/- 4-3- 
1982*, 

(A) Evidence Act (1 of 1872), S, 126 — 
Privileged communications — Proceed- 
ings before Motor Accidents Claims Tri- 
bunal —.- Communications between coun- 
se] for insurer of vehicle and insurer is 
a privileged communication, (Para 3) 

(B) Civil P. C. (5 of 1908), O. 16, 
R. 12 — Scope — Provides for enforce- 
ment of summons issued to a witness to 
attend court or to produce documents 
and for punishment in evént of disobe- 
dience of orders — Contempt proceed- 
ings for failure to carry out orders do 
not lie —- Parties to proceedings cannot 
be directed to appear under this Rule. 


Order 16, R. 12 provides for the en- 
forcement of the summons issued to a 
witness to attend the court or to pro- 
duce documents and for punishing dis- 
obedience of the’ order. There is no 
scope for initiating contempt proceed- 
ings for the failure to carry out such 
orders. The rule in terms talks of a 
witness and not the party. If a party 
deliberately or otherwise chooses not to 
appear, the resort cannot be had to this 
rule. In civil matters, the appearance of 
the counse] is enough and the parties 
cannot be directed to appear under this 


rule, | (Para 5) 
S. M. Suri, for Petitioners, 
ORDER :— This petition under 


Art. 227 of the Constitution of India is 
directed against the order dated 25-1- 
1982 passed by the Motor Accidents 
Claims Tribunal whereby he had issued 
notice to Shri R. Ramalingam, Deputy 
Manager, of the Insurance Company as 
to why the action for contempt should 
not be taken against him, 


2, I had directed the learned Tri- 
bunal to submit a report which is on 


record. It appears from the report 
that the matter was adjourned from 
time to time for compromise, Finally, 


the Tribuna] directed the Administrative 


*Against order passed by P. R. Thakur, 
Motor Accidents Claims Tribunal, 
‘Delhi, D/- 25-1-1982. 
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Officer of the Insurance Company to ap- 
pear before it with the record relating 
to compromise to find the stage of com“ 
promise. The Administrative Officer was 
directed to appear on 23-10-1981, Cm 
the said date, the tribunal was on leave 
and therefore, the case could not he 
taken up. Again by order dated 7-l~ 
1982, similar directions were given to 
the Administrative Officer to appear =n 
25-1-1982. On 25-1-1982, the counsel 
for the Insurance Company stated ke~ 
fore the Tribunal that the order of the 
Tribuna] had been communicated to the 
Deputy Manager. Since there was none 
present from 
the impugned order was passed, 


3. I can very well appreciate . the 
anxiety of the Tribunal to get matier 
settled, but the settlement cannot e 
forced on the parties, It is stated in 
the petition and also a statement has 
been made at the Bar that the settle- 
ment was not possible in yiew of fhe 
information gathered by the Insurance 
Company - from various documents. .[n 
my opinion, the Tribunal was not justi- 
fied in sending for the file relating to 
compromise, because the communicat.on 
between the counse] for the petitiorer 
and the Insurance Company is also pri- 


vileged and nobody can be compelled to 


disclose the communication, 

4. Mr. Suri further states that on 
28th Jan. 1982, the Deputy Manager Ład 
appeared before the Tribunal and stated 
that since he was under orders of trans- 
fer, had not taken the cognizance of the 
matter, In vitw of this statement. of 
the Deputy Manager, in my opin2n, 
there was no occasion for the Tribunal 
to proceed with the notice for contenspt. 
The notice was issued under O. 16, 
R. 12 of the Code of Civil Procedure. 
The notice is in the following terms :— 


"TS 


Shri R. Ramalingam, 
Deputy Manager, 
United India Co. Ltg., 
(Regional Office), 
New Delhi, 


Whereas in the above noted case, you 
were served with counsel to appear in 
this court for 25-1-1981 (1982) with 
papers/documents,- but you did not ap- 
pear on the said date, Now, you are 
hereby served with notice under Order 
16, Rule 12 of C. P. C. to appear in 
this Court on 28-1-1981 (1982) at 10 


the Insurance Compary, 


“ sed regrets for the 
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A, M. failing with (which) the legal ac- 
tion will be taken against you. 

Given under my hand and the seal of 
the Court on this 25:h day of January, 
1982, | 

Sd/- P. R. Thakur, 


Judge. 
Motor Accidents Claims Tribunal 
| = Delhi, 
25-1-1982” 


5. Order 16, R. 12 provides for the 
enforcement of the summons issued to a 
witness to attend the court or to pro- 
duce documents and’ for punishing dis-| ` 
obedience of the order. There is no 
scope for initiating contempt proceedings 
for the failure to carry out such orders. 
The rule in terms talks of a witness and 
not the party. If a party deliberately 
or otherwise chooses not to appear, the 
resort cannot be had to this rule. In 
civil matters, the appearance of the 
counsel is enough and the parties cannot 
be directed to appear under this rule. 

6. In any case, Mr. Suri has expres- 
non-appearance of 
the Administrative Officer on 25-1-1982. 

7. For the reasons recorded above, I 
am satisfied that the order/notice dated 
25-1-1982 is without jurisdiction and I 
accordingly quash the same. The Tri- 
buna] is directed to proceed with the 
case on merits, 

Petition allowed. 
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AIR 1982 DELHI 487 
`~ G. C. JAIN, J. 
Citibank N. A.„ New Delhi, Plaintif v. 
Juggilal Kamlapat Jute Mills Co. Ltd.. Kaa- 
pur, Defendant. 


Suit No. 1290 of 1979, DJ- 17-5-1982. 


(A) Evidence Act (1 of 1872), S. 85 — 
Presumption under — Scope —— Power of 
attorney on behalf of corporate body — Per- 
son executing it is presumed competent to do 
S0. 

Execution of power of attorney by a 
Bank’s Executive Officer and Cashier de- 
legating certain powers to one employee of 
that Bank — Document bearing Bank’s seal. 
and attested by Notary Public — Presump- 
tion that power of attorney is executed by 
the Bank arises — Presumption that the 
officers executing the document had auth- 
ority to execute it on behalf of the Bank 
also arises — Word “person” in Section 85 


GZ/IZ/C961/82/DVT 
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includes legal person — Presumption arising 
under Section 85 is rebuttable, 
(Paras 17 to 20, 22, 28) 


(B) Evidence Act (1 of 1872), S. 82 — 
Power of attorney — Statements contained 
therein have to be proved fike any other 
statement — Document attested by Notary 
Public — Statement therein that persons €x- 
ecuting it are duly empowered — Can be 
relied to show that Notary Public had satis- 
fied himself about competency of executants. 


AIR 1970 Manipur 57, Disting. (Pera 19) 
(C) Contract Act (9 of 1872), Ss. 135, 141, 
145 — Surety — Liability of — Suit by 


Bank against principal debtor on basis of 
equitable mortgage decreed — Sale of pro- 
perty in execution of decree — Liability of 
surety did not stand discharged. 


A suit was filed by the plaintiff-Bank only 
against the principal debtor and the surety 
was not impleaded. The.suit was based on 
the equitable mortgage created by the prin- 
cipal debtor in favour of plaintiff-Bark as 
the security for the due repayment o3 the 
loan advanced to it. The plaintiff sought a 
preliminary decree against the prmcipal 
debtor for the amount of loan plus interest. 
The plaintiff also prayed for a final decree 
for the sale of mortgage property compris- 
ing the principal debtor’s factory, land, 
building, plant and machinery  instalied/ 
affixed and/or lying therein together with 
affixations and fittings etc. in the evert of 
ihe said ‘principal debtor’ failing to comply 
with the preliminary decree. The parties 
agreed to compromise the suit. Tbe suit 
was decided in terms of the compromise 
which was to form part of the decree. The 
final decree was directed to be prepared ac- 
cordingly. Instead of a preliminary mort- 
gage decree, a final mortgage decree was 
passed. Subsequently, the creditor Bank 
filed a suit in Court different than earlier 
one, based upon the deed of guarantee, 
against both the principal debtor and the 
surety. 


Held that in the absence of any fraud.or 
collusion such a consent decree in the earlier 
suit would not be covered by the provisions 
of S. 135. Filing a suit by the creditor 
against the principal debtor and obtaining a 
decree for the full amount would not by 
any stretch of imagination amount to 
‘Composition’ resulling in the discharge of 
liability of the surety. When the righ: of 
the surety had not in any way impaired or 
prejudicial by the Creditor obtaining a final 
decree instead of the preliminary decree, the 


A. I. R. 


liability of the surety would not stand dis- 
charged. (Paras 37, 38, 50, 53) 


By getting the ‘plant and a machinery 
which were admittedly a part of the mort- 
gaged proper ty, sold in execution of the 
compromise decree the plaintiff-creditor could 
not be said to have lost or parted with such 
security, resulting in the discharge of the 
surety under S. 141, when there was no 
negligence in conducting the sale. Losing 
or parting with the security or a part of it 
would mean depriving itself and consequent- 
iy the surety of the right to enforce the 
security, i.e. the right to realise the loan 
amount by getting the mortgaged property 
sold. No such thing has been done by the 
mortgagor. On the other hand, the plain- 
tiff-creditor had enforced the right by getting 
a part of the machinery and plant sold. 
This was the only right which a mortgagee 
had under the equitable mortgage, and 
therefore, it cannot be said that the plaintiff- 
creditor had lost or parted with its right in 
respect of this security. The plaintiff-c redi- 
tor by this Act has not impaired in any way 


_the remedy of the defendant surety against 


the principal debtor. If the defendants pays 
the loan amount for which it is liable surety 
under the deed of guarantee, it will stand 
subrogated by operation of law in place of 
the plaintiff-decree-holder in that case. Sec- 
tion 140 of the Contract Act vests this right 
in the surety. i (Para 43) 


It is true that on'paying the amount which 
the surety has guaranteed he is entitled to 
the benefit of the security in its original 
conditions unimpaired. This, however, does 
not mean that the ‘creditor cannot enforce 
the security by filing a suit or obtain a 
decree and get the ‘mortgaged property sold. 

(Paras 44, 47) 

(D) Ciril P. C. (5 of 1908), O. 2,R.2 — 
Applicability — Earlier suit by Bank against 
principal debtor on basis of equitable mort- 
gage — Surety not impleaded therein — 
Subsequent suit by Bank based upon deed 
of guarantee against both principal debtor 
and surety — Cause of action in both . suits 
being different O. 2, R. 2 is not attracted — 
Fact that consideration is same is of no 


consequence. (Para 54) 
(Œ) Civil P. C. (5i of 1908), O. 2, R. 2; 
O. 1, R. 13 — Necessary party — Non- 


joinder —- Objection not taken in earlier 
suit by sole defendant — Amounts to waiver 
of right, . (Para 54) 


(F) Contract Act (9 of 1872), Ss. 133, 135, 
141 — Surety — Rights of — Can be waiv- 
ed by specific agreement ~— In fact such 


1982 


agreement would amount to consent. AIR 
1961 Punj 281, Dissented from; (1900) Z7 
Ind App 168 (PC) and AIR 1940 Mad 437, 
Rel. on. (Para 57) 


Cases Referred: Chronological Paras 


AIR 1980 SC 1528:1980 Ali LJ 654 48 
(1980) Company Petition No. 2 of 1980, D’- 
10-3-1980 (All), Ram Achhyavar Singh ¥. 


Manufacturers Ltd. g 
AIR 1979 NOC 199 (Delhi) . z1 
1978 Rajdhani LR 217 o. zl 
AIR 1976 Dethi 263 a 22 
AIR 1972 Bom 88 27 
AIR 1970 Manipur 57 - 37 
(1969) Suit No. 316 of 1966, DJ- 8-11-19€9 


(Delhi), Caltex (India) Ltd. v. Faridabed 


Glass Works (P.) Ltd. 23 
AIR 1968 SC 1432 40, 28 
AIR 1967 SC 1105: 1967 All LJ 327 39, +6 
AIR 1961 SC 990 | 76 
AIR 1961 Punj 281 57 
AIR 1956 SC 305 24 
AIR 1950 All 524:1950 All LJ 466 37 
AIR 1948 Nag 123 2 
AIR 1943 Bom 243 2 
AIR 1940 Mad 437 57 
AIR 1930 PC 142: (1930) ILR 11 Lah 251: 

1930 All LJ 544 | 52 
AIR 1929 PC 185: 1929 All LJ 1065 79 
AIR. 1926 Oudh 241 26 
AIR 1924 Mad 880 25 
AIR 1922 PC 17:ILR 44 All 185:20 All 

LJ 476 51 
(1900) 27 Ind App 168 : ILR 23 All 137 (PC) 

57 


(1881-1885) AIl ER Re-print 863 : (1882) -9 
Ch D 615:51 LJ Ch 690, Forbes v. Jac<- 
son 49 

(1874-1880) All ER Re-print 991: (1876) 1 
QBD 669: 46 LIQB 218 (CA), Polak v. 
Everett 30 


(1872) 7 QB 756: 41 LIQB 322:27 LT 118, . 


Wulff and Billing v. Jay 46 
(1863) 141 RR 254:11 WR 983, Strange v. 
Fooks 45 
(1860) 123 RR 281 : (1860) Johns 663, Pledze 


v. Buss i 44 
(1795) 2 White & Tudor’s LC:3 RR 3:70 
ER 765, Rees v. Barrington 46 


Rajiv Sawhney and Miss 
for Plaintiff; Anil Divan, Sr. 
C. M. Oberoi, for Defendant. 


Amita Misra, 
Advocate with 


ORDER :— In this somewhat unusval 
suit, under Order 37 of the Code of Cikil 
Procedure, ` 1908, the ‘plaintiff, Citibaak 
N. A., seeks a decree for Rs. 77,10,733.€7, 
against the . defendant Juggilal Kamlapat 
Jute Mills Co. Ltd. (for short ‘Jute Mills”, 
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2. J. K. Manufacturers Ltd. (for 
‘Manufacturers Ltd.’) has a cotton textile 
manufacturing unit in Kanpur. This com- 
pany was incurring heavy losses. In order 
to render the said textile unit into an eco- 
nomic, profitable and efficient unit and for 
the purpose of modernising and/or equipping 
it with additional plant etc., Manufacturers 
Ltd.’ agreed to grant to ‘Jute Mills’ licence 
to use the said textile unit on terms and 
conditions as contained in the licence deed 
dated Sept. 25, 1971 (Annexure 1 to the 
plaint). The licence was granted initially 
for a period of five years commencing from © 
Oct. 1, 1971 on payment of licence fee of 
Rs. 50,000.00 per month or a sum equal to 
50% of the net profits earned by Jute Mills 
in the textile unit in each year whichever 
was higher. A supplementary agreement . 
was executed between ‘Manufacturers Ltd.’ 
and ‘Jute Mills’ on Oct. 3, 1973 making some 
modifications in the original agreement. 


short 


3. On July 2, 1973, the plaintiff sanction- 
ed a term loan facility of Rs. 60 lacs in 
favour of ‘Manufacturers Lid.’ repayable by 
twelve six-monthly instalments of Rs. 5 lacs 
each. Besides the principal- amount, the 
bank was also entitled to be paid interest at 
3 per cent over the Reserve Bank of India 
rale subject to a minimum of 12.5 per cent 
per annum. In the event of default in any 
payment of the principal or commitment 
fee/charge or of interest on the loan, the en- 
tire amount remaining due and unpaid on 
the date of the -said default was to become 
due and payable to the plaintiff immediately. 
The term loan agreement was executed be- 
tween the bank and ‘Manufacturers Ltd’, 
on Nov. 21, 1973. On Nov. 22, 1973 ‘Manu- 
facturers Ltd’, also deposited the docu- 
ments of title relating to their textile unit at 
Kalpi Road, Kanpur, and thereby mortgag- 
ing to the plaintiff all the properties of the 
textile unit to secure repayment of the afore- 
said loan of Rs. 60 lacs. On Nov. 21, 1973, 
the ‘Jute Mills’ executed in favour of the 
plaintiff a guarantee (Ext. P-14). This was 
to be considered a coniinuing guarantee for 
the purpose of securing the ultimate balance 
due, or that may be due from time to time, 
and at any time from the ‘Manufacturers 
Ltd.’, to the plaintiff. On Nov. 22, 1973, 
the ‘Jute Mills’ also deposited with the bank 
at New Delhi various documents relating 
to their industrial unit situate at Kalpi Road, 
Kanpur, and thereby created a first and 
continuing mortgage charge over the said 
properties in favour of the plaintiff to secure 
repayment of the aforesaid sum of Rupees 
60 lacs, 
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4. The ‘Manufacturers Ltd? paid che first 
instalment of Rs. 5 lacs. It defauted to 
make payment of any other instalment and 
consequently in Oct., 1976, the plaint: serv- 
ed a legal notice calling upon them to repay 
Rs.. 56,39,791.66 being the amount outstand- 
ing under the aforesaid loan as on Oct. 21, 
1676. A similar notice was issued to the 
‘Jute Mills’ also which was duly served on 
it on Oct. 31, 1976. 

5. No payment having been made either 
by the ‘Manufacturers Ltd. ‘or the ‘Jute 
Mills’, the plaintiff on or about July 21, 
1977, filed a suit CNo. 315 of 1977) in the 
Court of the Second Civil Judge, Kanpur, 
for a mortgage decree against the ‘Manu- 
facturers Ltd.’ only, for recovery of Rupees 
55,27,570.01 being the loan outstanding as 
on date plus interest. In those proceedings, 
ibe bank filed an application under O. 2, 
R. 2, C. P. C. praying for leave to subse- 
quently file a suit in respect of this loan 
amount against the ‘Jute Mills’ which is 
stated to have been allowed on Oct. 15, 1977 
(admittedly without notice and without hear- 
ing the ‘Jute Mills’). 


6. In the Kanpur suit, the parties, 
je. the plaintiff here and the ‘Manufac- 
turers Ltd.’, filed an application dated Oct. 
15, 1977, under O. 23, R. 3, O. P. C, for 
recording a compromise. Under the terms 
of the compromise, it was agreed that a 
final mortgage decree for Rs. 55,27,570.00 
with future interest at 12.5 per cent per 
annum and costs be passed in faveur of 
plaintiff against the (‘Manufacturers Ltd.’). 
Tt was further agreed that Mr. S. K. Kapoor, 
District Govt. Counsel (Civil), be apsointed 
receiver to take immediate possession of the 
‘Manufacturers Ltd.’s properties, includ- 
ing land, building, plant and machinery at 
Kamlapat Road, Kanpur, which was the 
subject matter of the mortgage. The Re- 
ceiver was directed and empowered to take 
appropriate steps at the earliest to dispose 
of the mortgaged property in one or more 
lois and to pay the sale proceeds of all 
assets so disposed directly to the plaintiff- 
Bank towards satisfaction of the decretal 
amount. No sale was, however, to be effect- 
ed without the prior consent of the plaintiff. 
It contained certain other terms which are 
not very relevant. A copy of the epplica- 
ticn is Ext. D-8. .A decree in terms of the 
compromise was passed by the learnéc IInd 
Civil Judge, Kanpur, on Oct. 15, 1977 (Exhi- 
bit D-4). The Receiver admittedly sold the 
plant and machinery of the ‘Manufacturers 
Ltd.’ for a sum of Rs. 45,50,101.00 in favour 
of M/s. C. Patel & Co. (P.) Ltd. The sale 


À. r. R. 


was admittedly confirmed by the Court. A ` 
sum of about Rs. 8 lacs is stated to have 
been deposited by the auction-purchaser 
with the Receiver. The learned -IInd Civil 
Judge, Kanpur, vide his order dated Dec. 4, 


1978, directed the Receiver to deliver the 
aforesaid plant and machinery to the 
auction-purchaser.: Necessity for direction, 


it appears, arose because the permission of 
the Textile Commissioner, which was neces- 
sary for effecting: delivery, was not forth- 
coming, and the Court, in the circumstances 
that no reply was being received from the 
Textile Commissioner, passed the said order. 
A writ petition filed by the Textile Commis- 
sioner in this behalf was dismissed by the 
Allahabad High Court on May 8, 1979. A 
special leave petition against the dismissal 
of the writ petition by the High Court was 
also dismissed by the Supreme Court on 
Dec. 20, 1979 (Ext. D-5). 


7. However, in Company Petition No. 2 
of 1980, the Allahabad High Court was 
pleased to order on March 10, 1980, that 
the Receiver appointed by the Civil Court 
shall deliver the machineries sold to the 
auction-purchaser upon realising sale pro- 
ceeds but retain the said amount until fur- 
ther orders of the Court. The amount so 
realised was directed to be deposited in a - 
Nationalised Bank or scheduled Bank to 
earn interest. The sale of land and building 
was stayed in the! meantime. 


8. Having thus failed to realise any 
amount in execution of the mortgage decree 
passed by the Kanpur Court, the plaintiff- 
Bank has brought the present suit for re- 
covery of Rs. 77,10,733.67 — Rs. 55,27,570.00 
towards unpaid principal (Rs. 55 lacs) and 
interest for which the suit was filed against 
the ‘Manufacturers Ltd.’ at Kanpur: Rupees 
15,46,583.63 towards interest at 12.5% per 
annum on Rs. 55 lacs with effect from July 
22, 1977, till date, and Rs. 6,36,580.00 
towards costs incurred in the Kanpur suit. 


9. The allegations are that both the ‘Jute 
Mills’ and the ‘Manufacturers Ltd.’ ap- 
proached the bank for the grant of term 
loan facility of Rs. 60 lacs. Both of them 
represented that the said loan would be duly 
repaid to the plaintiff along with interest 
and bankers charges. They further repre- 
sented that the repayment of the said loan 
would be duly secured by a first charge over 
the fixed assets of both the companies. The 
loan was sanctioned to both of them -though 
in the name of the ‘Manufacturers Ltd.’ 
only. In the guarantee deed executed by 
the ‘Jute Mills’ on Nov. 21, 1973, inter alia, 


a 
* 
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it was agreed that their obligation to pay 
was to arise first when notice in writing 
was given to them by the 
them to pay and any such notice could be 
given by the bank and the bank could pro- 
ceed to enforce the obligations and liabi- 
lities of the ‘Jute Mills’ under the guaran‘ce 
deed without first proceeding, or resorting 
to all or any of the plaintiff's remedies 
against the principals. 
ther agreed that between the plaintiff and 
the ‘Jute Mills’ the latter was to be consid- 
ered as principal debtor to the plaintiff to 
_ the extent mentioned in the guarantee dezd, 
i,e. Rs. 60 lacs, in respect of all advances 
made and to be made and of all facilities 
granted and to be granted by the bank to 
the ‘Manufacturers Ltd.. The ‘Jute Miils’ 
also waived their rights of suretiship whch 
were in any way inconsistent with the pro- 
visions contained in the guarantee dezd. 
For all these reasons, the plaintiff was 2n- 
titled to the amount claimed with future 
interest -at 12.5% per annum. It was also 
averred that Mr. Naresh M. Babl, an Asstt. 
Manager of the Bank, had signed and veri- 
fied the plaint. He was the principal officer 
of the plaintiff at New Delhi -branch end 
he was also a duly constituted attorney of 
the plaintiff and was authorised to sign, 
verify and file suits and other pleadings for 
and on behalf of the plaintiff. « 


16. Leave to defend having ultimately 
been granted, the ‘Jute Mills’ filed a wriften 
statement resisting the suit. The allegations 
that the ‘Jute Mills’ 
plaintiff for a term loan facility of Rupees 
40 lacs or made representation that the said 
loan would be duly repaid to the plaintiff 
with interest etc. were denied. It was awer- 
red that the loan. was admittedly advanced 
to ‘Manufacturers Ltd? and the averments 
now made by the plaintiff were contrary to 
and inconsistent with the stand taken by ü 
in the suit filed in the Kanpur Court. It 
was, however, admitted that the defendant- 
‘Jute Mills’ executed the deed of guarantee 
dated Nov. 21, 1973, and also deposited 
with the plaintiff certain documents of litle 
relating to ‘Jute Mills’ industrial unit situate 
at Kanpur pursuant to the guarantee. The 
provisions of the deed of guarantee dated 
Noy. 21, 1973, including, inter alia, Cis. ¢, 10 
and 13 thereof, in so far as they purpo-ted 
to provide for waiver and/or of taking away 
and/or impairing and/or giving up of defen- 
dant’s statutory right of redemption and/or 
_ the rights conferred by Ss. 134, 135, 140 


and 141 of the Contract Act, were illegal, 


Citibank N. A., New Delhi v. J. K. Jute Mills Co. Ltd., Kanpur 


bank requiring ` 


The ‘Jute Mills’ fur-- 


also approached ‘the: 


Delhi 491 


invalid, void and inoperative in law and 
could not be enforced against the defendant. 
It was next averred that the liability of the 


, Jute Mills’ the surety, stood discharged in 


view of the provisions of S. 141 of the Con- 
tract Act on account of the acts and omis- 
sions of the plaintiff, namely — (1) by filing 
Suit No. 315 of, 1977, in the Court of the 
Jind Civil Judge, Kanpur, without implead- . 
ing the defendant-‘Jute Mills’ therein as a 
party and further by entering into a com- 
promise with the ‘Manufacturers Ltd.’ with- 
out the concurrence of the defendant and 
obtaining a consent decree dated Oct. 15, 
1977, (2) By getting a Receiver appointed 
by consent of the parties in the said suit of 
the properties of ‘Manufacturers Lid,’ and 
agreeing to sale/disposal by the Receiver of 
the security. that had been offered by ‘Manu- 
facturers, Ltd’, and (3) because security 
having. already been out to sale and sold by 
the Receiver pursuant to the said court 
decree dated Oct. 15, 1977 for a sum of 
Rs. 45,50,101.00. The plant and machinery 
of the “Manufacturers Ltd., it was alleged, 


. were sold with the consent of the plaintiff 


and the Receiver had received an advance 
of Rs. 8,50,101.00 from . the auction-pur- 
chaser. The sale had been confirmed by the 


‘lind Civil Judge, Kanpur,- and had become 


absolute, and the claim of the plaintiff 
against the defendant thus stood ‘satisfied to 
the extent of Rs. 45,50,101.00. The acts 
done by the plaintiff, it was alleged, were 
inconsistent with the rights of the defendant- 
Jute Mills’ as surety or guarantor. The 
plaintiff had failed and neglected to take 
effective steps for realisation of the price of 
the plaint and machinery after the sale 
thereof which had been confirmed and that 
the plaintiff was not entitled to receive from 
the defendant-‘Jute Mills’ the amount of the 
consent decree or the costs of that suit. It 
was also averred that this Court had no 
territorial jurisdiction to try the case because 
the plaintiff while obtaining leave under 
O. 2, R. 2, C. P. C. in the Kanpur suit, had 
represented that the suit on the basis of the 
mortgage would be instituted, if at alll, 
against this defendant in that Court only. 
It was also pleaded that the plaint did not 
disclose any cause of action for claiming 
the amount of costs. It was also averred 
that according to averments made in paras 7, 
8, 9 and 10 of the plaint, the defendant was 
a co-obliger with ‘Manufacturers Ltd.’ and 
therefore, the suit was misconceived and 
not maintainable. 


11, On the pleadings of the parties, 
following issues were settled :—- 


the 


492 Delhi Citibank N. A., New Delhi v. J. K. Jute Mills Co. Ltd. Kanpur 


(1) Whether the plaint has been signed, 
verified and the suit has been filed by a duly 
authorised person? OPP 


(2) Whether the plaint does not disclose 
any cause of action for the claim with re- 
gard io the costs amounting’ to Rupees 
6,36,580/- and there is no right of action, 
l basis or justification for this claim? OPD 

(3) Whether the suit of the plaintiff against 
the defendants as a surety is misconceived 
and not maintainable? OPD 


(4) Whether defendant stands discharged 
from its liability as a surety on account of 
the acts of omission and/or commission on 
the part of the plaintiff as alleged in para 5 
of the preliminary objections contained in 
the written statement? OPD 

(5) Whether this Court has no jurisdiction 
to try this case as alleged in para 28 of the 
written statement? OPD 

(6) Whether defendants are not liable to 
pay amount of loan sanctioned by the plain- 
tiff in the name of M/s. J. K. Manvfacturers 
Ltd., as a principal debtor or co-obliger ? 
OPD 

(7) What is the effect of the sale of the 
properties of J. K. Manufacturers by the 


Receiver in pursuance of the decree obtain- ° 


ed by the plaintiff against M/s. J. K. Manu- 
facturers on the liability of the defendant? 


(8) Whether the plaintiff is entitled to re- 
cover from the defendant the costs incurred 
by the plaintiff in the suit filed by it against 
M/s. J. K. Manufacturers in the Court of 
lind Civil Judge, Kanpur? If so, to what 
amount ? 


(9} Whether the suit is barred in view of 
the previous suit filed by the plaintiff against 
M/s. J. K. Manufacturers Ltd., in the Court 
of Hnd Civil Judge, Kanpur? 

(10) Whether the amount for which the 
decree has been passed by Kanpur Court 
can be claimed in this suit by the plaintiff? 
OPP 


(11) Whether the loan was sanctioned 
‘both to the defendant and M/s. J. K. Manu- 
facturers ? 


(12) In case it was: proved that the- loan 
was not sanctioned in favour of the defen- 
dant, what is its effect on the maintainabi- 
lity of the suit? 

(13) To what amount, if any, is the plain- 
tiff entitled 7 . 


(14) Whether the defendant ka no right 
to the benefit of the securities held by the 
plaintiff and furnished to it by M/s. J. K. 
Manufacturers Ltd. because of the agreement 


Oct., 1973, 


$ 


A.L R. 


dated 25th Sept.,! 1971, as modified on 3rd 
and in view of the term of the 
guarantee executed on 21st Nov., 1973 OPP 

(15) Relief. | 

Issue No. 1: Mr. N. M. Bahl, as P.W. 1, 
deposed that the plaint had been signed and 
verified by him. He was a duly constituted 
attorney of the bank of virtue of a power 
of attorney executed in his favour by Mr. 
A. H. Williams. He had brought the origi- 


nal power of attorney with him. Ext. P-40 


was its photo-copy. He also produced Exhi- 
bit P-41, photo-copy of the power of attorney 
in favour of Mr. 'A. H. Williams duly au- 
thenticated by the Notary Public. Later 
on, the original power of attorney in favour 
of Mr. A. H. Williams was produced on 
record. It was exhibited as -Ext. P-42/A. 
In cross-examination, he stated that he did 
not remember as to who executed the power 
of attorney in favour of Mr. Williams. He 
did not know the procedure prescribed 
under the articles for the purpose of dele- 
gating the authority on behalf of the bank. 
He did not know : whether any resolution 
had been passed by the Board of Directors 
to execute a power of attorney in favour of 
Mr. Williams. He! did not know what was 
the quorum required for a meeting for pass- 
ing such a resolution. It was suggested to 
him that no resolution | was ever Passed for 
executing the power of attorney in favour 
of Mr. Williams. and, in reply, he stated 
that there must have been a resolution, but 
he had no knowledge about it, not had he 
seen it nor could he give its particulars. 


12. Ext, P-40 is a photo-copy of the 
power of altorney executed by Mr. A. H. 
Williams in favour' of Mr. N. M. Bahl con- 
ferring on him various powers including 
powers to represent and defend the -bank 
and its interest before any or all Judges and 
Courts of all classes and jurisdictions in 
any action, suit or proceeding in which bank 
may be a party or; may be interested, in 
administrative, civil criminal conientions 
whether as a plaintiff or defendant, with 
power to institute actions etc. Thus, under 
the power of attorney Mr. N. M. Bahl _has 
been duly authorised by Mr. Williams to 
file suits and to sien and verify the plead- 
ings on behalf of the bank. The power of 
attorney is duly authenticated by a notary 
public Mr, Damodar Devji Damodar. 
Therefore, under S| 85 of the Evidence Act, 
its due execution and authentication: shall 
be presumed. This! was not disputed. Thus, 
it ‘has been proved: that Mr. Williams had 
executed the power of ete copy Exhi- 
bit P-40, in favour of Mr. N. M. Bahl, who 

j 


| 
t 
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has actually signed and verified the plaint 
and filed the suit, empowering him to sin 
and verify the plaint and file the suit 


13. Exhibit P-42-A is the original power 
of attorney executed by Mr. Walter R. 
Humphrey (Executing Officer) and Mr. Carl 
W. Desch (Cashier) for First National Cty 
Bank. It bears the seal of the bank. By 
this power of attorney, the bank conferred 
power on Mr. Williams including the powers 
of filing suits on behalf of the bank etc. 
He was also empowered to substitute or 
delegate this power of attorney in whole or 
in part in favour of such one or more œm- 
ployees of the bank, he may deem advisable, 
but without divesting himself of any of the 
powers granted to him by this power of 
attorney, and to grant and execute in favour 
of anyone or more such employees, powers 
of attorney containing all or such autbortsa- 
tion as he may deem advisable. 


14. This power of attorney has been au- 
thenticated by John R. A. Beatty, Notary 
Public, State of New York, and bears his 
seal. Mr. Norman Goodman, Courtry 
Clerk and Clerk of the Supreme Court of 
the State of New York, in and for the 
country of New York, has certified that vir. 
John R. A. Beatty, was Notary Public in 
and for the State of New York, duly com- 
missioned, sworn and qualified to act as 
such. The seal of the Clerk of the Courtry 
of New York, State of New York, Un ted 
States of America, bears the certificate of 
. Mice-Counsul, Consulate General of India, 
New York, for the legalization only of the 
seal of the Clerk of the Country of Mew 
York, State of New York, United States of 
America. The authentication by the afore- 
said Notary Public reads as under :— 


“In the City Country and State of New 
York, United States of America, on this 
27th day of Feb., 1976 before me a Nozary 
Public in and for the State and country of 
New York, United States of America, and 
the undersigned resident witnesses, legally 
qualified and personally known to me, ap 
peared: (1) WALTER R. HUMPHEEY 
(hereinafter referred to as the “Executing 
Officer”) a Banker domiciled in Certral 
Islip, New York, and holding the office of 
Vice-President in FIRST NATIONAL CTY 
BANK (hereinafter referred to as the “Bank”, 
a national banking association duly 
tuted, registered and in existence in accord- 
ance with the laws of.the United States of 
America now in force and (2) CARL. W. 
DESCH, a Banker domiciled in Garden City, 
New York, the Cashier of the Bank (herein- 
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after referred to as, and in his capacity of, 
“Cashier’’). | 
I, the Notary Public, being as Attorney- 
at-law, as hereinbelow stated, do hereby 
CERTIFY AND ATTEST: 
A. That the Executing Officer and the 
Cashier are of full age, competent to act in 
the premises to me personally known and 
that they are authorized to execute this in- . 
strument in virtue of the powers: granted to 
them by and under the By-Laws of the bank 
and the laws of the United States of Ame- 
rica, and that the Executing Officer said that 
he on the one hand hereby revokes and 
cancels any instrument of power of attorney 
previously executed, with the exception of 
that certain instrument executed on Feb. 
27, 1976, on behalf of the Bank in favour 
of ALLAN HENRY WILLIAMS (herein- 
after referred to as the “Aitorney-in-fact’) 
of legal age, Banker, and now residing in 
India, and that he (the Executing Officer) 
on the other hand, does hereby authorize 
and empower the Attorney-in-fact, acting in 
the nanie or on behalf of the Bank, or any 


of its Branches, or any interest it or they 
may have or represent, as follows :— 
XX XX XX Kx”? 
It also contains the following recitals: 
B. That the Executing Officer also said 


that the Bank hereby ratifies and confirms 
all that the Attorney-in-fact may or shall 
lawfully do or cause to be done within the 
powers conferred upon him by virtue of 
this instrument, including that which he may 
do or cause to be done after the revocation 
of the said powers but before notification 
of such revocation. 


C. That the Cashier is the Secretary of 
the Board of Directors of the Bank and that 
he exhibited ‘to me the Minute Book of the 
Bank which verifies each of the following to 
be true and correct: 


The Bye-laws of the said Bank, as now in 
force, contain among others the following 
provisions : 

“ARTICLE Iv” ; 

“OFFICERS AND AGENTS” 


“SECTION 9. CASHIER.— The Board 
who 
shall be the Secretary of the Board and of 
the Executive Committee, and shall keep 
accurate minutes of their meetings. He shall 
attend to the giving of all notices required 
by these Bye-laws to be given. He shall be 
Custodian of the corporate seal records, 
documents, and papers of the Association. 
He shall have and may exercise any and all 
other powers and duties pertaining by law 
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or regulation to the office of Cashier, or 
imposed by these Bye-laws. He shal also 
have such further powers and duties as may 
from time to time be assigned to him by the 
Board of Directors, the Chairman, the Presi- 
dent, or the Chairman of the Executive 


Committee. 
$ ¥ ze 


“SECTION 12. YVICE-PRESIDENTS 
Each -Vice-President shall ........ also have 
such further powers and duties as may from 
time to time be assigned to him by the 
Board of Directors, the Chairman, the Presi- 
dent, or the Chairman of the “Executive 
Committee”. 


2. The Board of Directors of the Bank, 
at its organization meeting, duly held with 
a legal quorum on March 18, 1975 elected 
the Executing Officer as a Vice-President 
and the Cashier as such, of the Bank, and 
such elections have continued, and are now 
in full force and efect. 


3. That the Cashier stated fo me that 
under Art. IV, Sec. 12 of the Bye-laws of 
the Bank as hereinbefore in “C” set forth, 
the Executing Officer has had duly conferred 
on him the power to execute this power of 
Attorney. 


D. That the Bank exists in perpetuity in 
accordance with the laws of the United 
States of America. 


E. That I am a Notary Public in ths State 
of New York, residing in New York country 


of that State, and as such Notary Public. 


are duly authorized to act as such in the 
country of New York, that I am also an 
Attorney-at-Law, duly authorized to practice 
as such in the State of New York and that 
‘J have my office at No. 399, Park Avenue 
in the City and County of New York, that 
the Executing Officer and the Cashier are 
now in the exercise of their respective offices 
as hereinbefore stated, and that the Execut- 
ing Officer and the Cashier have declared 
before me under their most absolute re- 
sponsibility that the particulars contained 
herein are in full force. : 


F. That this document is executed after 
I had made to the Executing Officer and 
the Cashier all the legal admonitions and 
after they had read this instrument; that it 
is executed in accordance with the laws of 
the United States of America and of the 
State of New York, United States of Ame- 
rica, and with the extrinsic requisites and 


A. LR 


formalities that said laws require in order 
to constitute the same a public document. 


For FIRST ‘NATIONAL CITY BANK 
Sd/-. Walter R. Humphrey 
(Executing Officer) 
Witnesses :— , 
Sd/- Carl W. Desch 


i. Sd/- 
(Cashier) 
2. Sdj- i Sd- John R. A. Beatty 


(Notary Public)” 

15. The contention of Mr. Anil Divan, 
learned counsel appearing for the defendant, 
is that there was no oral or documentary 
evidence to prove that the said two officers, 
namely, Mr. Walter R. Humphrey and Mr. 
Carl W. Desch, were duly authorised by the 
Bank by means of a resolution to execute 
this power of Attorney in favour of Mr. 
Williams. Power ‘of Attorney was a docu- 
ment meant to identify as to who was the 
principal, i.e. the ‘donor of the powers, who 
was the donee, and what was the extent of 
the powers subject matter of donation. All 
that could be presumed under Sec. 85 of the 
Evidence Act was. that these two officers put 
their signatures on the power of Attorney, 
that they were duly identified and were 
genuine persons and further that the power 
of Altorney contained authentication by the 
Notary Public, which in other words, meant 
that it contained ` ‘genuine Signatures of the 
Notary Public, proving the act of authenti- 
cation, and nothing more. According to the 
learned counsel, no presumption could be 
raised that the said two officers were com- 
petent to execute ‘the power of Attorney on 
behalf of the plaintiff-Bank. 


16. On the other hand, Mr. Rajiv 
Sawhney, learned counsel appearing for the 
plaintiff, contended that under S, 85 of the 
Evidence Act, there is a presumption that a 
power of Attorney duly authenticated was 
executed by the person executing it, the per- 
son, it was argued, would include a natural 
person as well as legal person like a corpo- 
rate body. Exhibit P-42/A was executed by 
the plaintiff-Bank. The two officers signed 
on it for the -plaintiff-Bank. It contained 
the seal of the Bank and it would thus be 
presumed that it was executed by the plain- 
tiff-Bank. He also contended that there was 
alot of difference between ‘authentication’ 
and ‘attestation’. . ‘Authentication’ was a 
step forward than ‘attestation’. The former 
meant that the power of Attorney was in 
proper form of law which would mean that 
the officers executing it on behalf of the 
Bank were duly authorised to do so. 


Section 85 of the Evidence Act reads as 
under :— 
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“Presumption as powers :of Attorney.— 
The Court shall presume that every docu- 
ment purporting to be a power of Attorney, 
and to have been executed before, and au- 
thenticated by, a Notary Public, or any 
Court, Judge, Magistrate, Indian consul or 
Vice-Consul or representatives of the Cn- 
tral Government, was so executed and au- 
thenticated.” 


17. For raising a presumption under this 
section, twin requirements to be fulfilled are: 
(1) that the document in question must pur- 
port to be a power of Attorney, and (2) that 


it must purport to have been executed be- 


fore and authenticated by a Notary Public, 
or any Court, Judge, Magistrate, Indian 
Consul, or Vice-Consul, or representative 
of the Central Government. Exhibit P-42/A 
is a document which purports to be a power 
of Attorney. It further purports to have 
been executed before and authenticated by 
a Notary Public. Thus, both these require- 
ments stand fulfilled and there is no dispute 
to this extent. 


18. What presumption has to be raised 
under Section 85 of the Evidence Act? Sec- 
tion 85 says that the Court shall presume 
that such a document was so executed and 
authenticated. Executed by whom: Obvi- 
ously by the person purporting to have ex- 
ecuted the power of attorney before the 
Notary Public. Ex. P-42/A is purported to 
have been executed by Walter. R. Hum- 
phrey, Executing Officer, and Carl W. Desch, 
Cashier, for the First National City Bank. 
{t bears the seal of the bank. The real ex- 
ecutant or the donor of powers is, therefore, 
the First National City Bank Section 85 in 
terms makes no distinction between natural 
person and legal person. Thus, a presump- 


tion would have to be raised under S. 85- 


that this power of attorney had been ex- 
ecuted by the said bank. In other words, 
it will also be presumed that the two officers 
had the authority to execute the power of 
attorney on behalf of the bank. 


19. 
testation but something more. According to 
Law Laxicon by F. P. Mukherjee and K. K. 
Singh, authentication connotes an attesta- 
tion made by an authorised’ officer by which 
he certifies that a record is in due form of 
law. The words ‘due form of Law’ are very 
important and lend support to the conten- 
tion of the learned counsel for the plaintif, 
namely, that under Section 85 a presumption 
would arise that the two officers who ex- 
ecuted the power of attorney on behalf of 
the bank were competent to do so. The 


The authentication is not merely aft- . 


nature and manner of the authentication by 
the Notary Public also support this conten- 
tion. If it was not required of the Notary 
Public to satisfy himself about the com- 
petence of these two officers to execute the 
power of attorney, there was no necessity 
for him to satisfy himself about their power 
to execute the power of attorney. 


20. In the absence of the provisions con- - 


tained in Section 85 of the Evidence Act, 
any party to a suit etc. relying on a power 
of attorney would have to prove it like any 
other document by producing in the witness- 
box ‘the executant of the document, or the 
person in whose presence it was so executed, 
or the person acquainted with the signatures 
of the executant etc., as the case may be. 
If that party is a company corporated in 
India or in any other country, it would be 
further required to prove that the person or 
persons executing the power of attorney on 
its behalf had been duly authorised by means 
of a reasolution duly passed in accordance 
with law and the articles of association. The 
purpose of Section 85, in my view, is to 
eliminate all this cumbersome evidence in 
case such a power of attorney is executed 
before and authenticated by a Notary Public, 
or other authorities mentioned therein. If 
evidence to prove these facts except the facts 
of execution by the executant, was insisted 
upon most of the purpose of Section 85 
would be frustrated specially in these days 
of prevalent international trade. 


21. This very question came up for con- 
sideration before this Court in National 
Grindlays Bank v. Radio Electronics Corpora- 
tion P. Ltd., (1978 Rajdhani LR 217). After 
detailed discussion, Gill, J. upon examining 
the various authorities and meaning of the 
word ‘authentication’ held as under :— 

“In my view Section 85 (of the Evidence 
Act) does not draw any distinction between 
the kind of documents, viz: power of at- 
torney executed by an individual and the one 
executed on behalf of a Company. Auth- 
entication of any of these instruments by a 
Notary Public raised a legal presumption 
that the same has been duly executed and 
the person or persons, who had executed, 
had the authority tc do so. Undoubtedly 
such a presumption is not conclusive, being 
rebuttable. The other party is, - therefore, 
legally entitled to disprove such a presump- 
tion. The reason to incorporate such a pro- 
vision ‘in quite- obviovs. Its inclusion is in- 
tended to obviate the production of evidence 
as is otherwise enjoined to prove the execu- 
tion of the document. Embarking on an ifs 
quiry and demanding proof about the auth- 
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ority of the executant would frustrate the 
very purpose for which Section 85 has been 
engrafted. Moreover, . asking for proof 
would have far reaching consequences. Apart 
from entailing delay and unnecessary expense, 
it would also hamper the entire trade, more 
particularly the international trade. Thus, 
the interpretation placed by the learned 
counsel for the defendants does not reflect 
or effectuate the real legislative intention. It, 
on the other hand, unwarrantedly restricts 
and whittles down the true meaning and 
legitimaig scope of an unambiguous provi- 
sion.” 


Similar view was taken by Sultan Singh J. 
in Suit No. 671/77, Bank of India v. Ajaib 
Singh Pritam Singh’ decided on April 20, 
1579 : (reported in AIR 1979 NOC 199). Re- 
pelling the contention of the defendants to 
the contrary, it was observed as under :— 


“The contention of the learned counsel 
for defendants 1 to 3 is that there is a pre- 
sumption of the execution of power of at- 
torney i.e. the signatures of the executant 
on the power of attorney, but there is no 
presumption that the persons executing the 
power of attorney on behalf of the plaintiff- 
bank were duly authorised to executs such 
power of attorney. I do not agree. If the 
contention of the learned counsel for the 
defendants is accepted. Section 85 of the 
Evidence Act would become redundant. 
The purpose of Section 85 of the Evi- 
dence Act is that the power >f at- 
tornies are executed throughout the world 
and if such power of attorney is executed 
and authenticated by a Notary Public or 
other officer as mentioned in Section 85 of 
the Evidence Act, the Court is bound to pre- 
sume that the power of attorney was duly ex- 
ecuted and authenticated. This presumption, 
however is a rebuttal presumption and the 
person challenging the authority. of the at- 
forney under such power of attorney is to 
Prove that such power of attorney is invalid 
or that the person acting on the besis of 


such power of attorney is not duly auth- 
orised.” 


The decision of Gill, J. referred to above, 
was followed. 


22. In National and Grindlays Bank Lid. 
v. World Science News, (AIR 1976 Delhi 
263), the ‘question whether the facts that the 
person who had executed the power of at- 
torney. on behalf of a body corporate had the 
authority to do so was to be the presump- 
tion or not, was not urged or decided as 
such, but on the production of a similar 
power of attorney duly authenticated by a 
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Notary Public and relying on Section 85 of 
the Evidence Act the onus to prove whether 
the suit had been instituted by a duly auth» 
orised person, was placed on the defendant 
The relevant observations at page 264 read 
as under :— ' 


“The document in the present case is a 
power of attorney and again on the face of 
it shows to have! been executed before and 
authenticated by a notary public. In view 
of Section 85 of the Evidence Act, the Court 
bas to presume that it was so executed and 
authenticated. Once the original document! 
is produced purporting to be a power of at- 
torney so executed and attested as stated in 
Section 85 of the Evidence Act, the Cour! 
has to presume that it was so executed and 
authenticated. The provision is mandatory 
and it is open to, the Court to presume that 
all the necessary requirements for the proper 
execution of the power of attorney have 
been duly fulfilled. There is no doubt that 
the section is not exhaustive and there are 
different legal modes of executing a power 
-of attorney, but once the power of attorney 
on its face shows to have been execuled and 
authenticated by a notary public the Court 
has to so presume that it was so executed 
and authenticated.” 


This Court is thus constantly taking the 
view that under Section 85 of the Evidence 
Act, it would also be presumed that the per 
son executing the. power of attorney on be- 
half of a corporate body was competent tal. 
do so. I find no reason to take a different 
view. i 


ł 
i 


23. On behalf of the defendant reliance 
has been placed on various authorities. The 
first judgment is in Suit No. 316 of 1966 
(Caltex (India) Limited v. Faridabad Glass 
Works Private Limited) decided by P. N. 


_ Khanna, J., on November 8, 1969. The de- 


cision in this judgment is of no help to the 
defendant. The suit in that case had been 
filed by one Tej Pal Singh and to prove that 
he was duly authorised to do so, he produced 
power of attorney executed in his favour by 
one Vincent de panl Ryan, General Manager 
of Caltex (India) Limited in India. To prove 
that the said Ryan was competent to ex: 
ecute the power of atiorney, on behalf of the 
company, the plaintiff earlier produced a 
copy of the resolution of the Board of Direc- 
tors of the plaintiff company, but later on, 
on being permitted to lead additional evi- 
dence produced on affidavit of the plaintiff 

attested by a Notary Public and counter- ` 
signed by the Indian Consul in New York 
stating therein that the resolution, reproduc- 
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ed in the affidavit, had been passed by the 
Board of Directors of the plaintif company. 
It was held that the said affidavit though 
duly attested was not sufficient to prove the 
board resolution. The question of the eK 
tent of the presumption which is to be raised 
under Section 85 was not at all involved in 
that case. 


24. In Harihar Prasad Singh v. Deo- 
narain Prasad, (AIR 1956 SC 305), the ques- 
tion which came for determination was re- 
garding the presumption to be- raised under 
Section 90 of the Evidence Act. It was hdd 
that the presumption enacted in Section: 90 
could be raised with reference to origimal 
documents and not to copies thereof. It was 
further held that if the document happened 
to be signed by the agent. of the person 
against whom the presumption is sought to 
be raised and there is no other proof that 
he was an agent, Section 90 does not auth- 
orise the raising of the presumption as to 
the existence of the authority of the agent 
to represent that person.- Much help cannot 
be obtained from this decision for the simple 
reason that the extent of presumption which 
has to be raised under Section 85 was not 
involved in that case. Section 90 empowers 
the Court to presume in case of thirty yeers 
old document. In certain circumstances, 
that signature and every other part of that 
document which purported to be in tre 
handwriting of any particular person was 
in that person’s handwriting and in case of 
a document executed or attested that it was 
duly executed and attested by the person >y 
whom it purported to be executed. It dces 
not speak about the presumption regarding 
the authentication. As observed abore, 


a ennega is something more than attesta- 
ion. 


25. In Siva Pratap Bhattadu v. Comnar. 
of I-T., Madras (AIR 1924 Mad 88), 
it was held that a statement contained in a 
power of attorney that-a particular firm was 
a joint family would not prove that fact it- 
self. There is no quarrel so far as the prin- 
ciple is concerned, but this principle is rot 


helpful in determining the scope of the pre~ 


sumption to be raised under Section 85. 


26. In Bhagwat Prashad v. Zafar Moham- 
mad (AIR 1926 Oudh 241), to prove tkat 
one Ram Bahadur purported to act as agent 
of his father, reliance had been placed on 
the endorsement made by the Sub-Repistrar 
at the time of registering a mortgage deed, 
{t was held that that endorsement was prina 
facie evidence that the power of attornzy 
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under which it was presented was regular in 
all respects and nothing more. This deci- 
sion is not applicable to the question in- 
volved in this case which is entirely different. 

27. The last authority relied is the deci- 
sion of Allahabad High Court in Wali 
Mohammad Chaudhari v. Jamal Uddin Chau- 
dhari (AIR 1950 All 524). In this case, it 
was held that the authentication under S. 85 
was not merely attestaiion. It means that 
the person authenticating has assured him- 
self of the identity of the person who has 
signed the instrument as well as the fact of 
execution. I fail to understand as to how 
this authority helps the defendant. It was 
nowhere held that under Section 85 it could, 
not be presumed that the person executing 
the power of attorney on behalf of a corpo- 
rate authority had the requisite authority to 
execute it on behalf of that authority. It 
was then argued that the statement made by 
the Notary Public in the power of attorney 
regarding the articles of plaintiff bank being 
contents of documents could be proved only 
by producing memorandum of articles. Re- 
fiance was placed on a decision of the Judi- 
cial Commissioner in Nar Bahadur v. Anil 
Krishna (AIR 1970 Manipur 57). In this 
case, it was held that the statements con- 
tained in the powers of attorney have to be 
proved like any other statement. There is no 
quarrel so far as the principle of law is 
concerned. But, I have referred to these 
statements nor for the purpose of using them 
as evidence to prove those facts but only to 
show the act of notarisation. Those state- 
ments do show that the Notary Public had 
satisfied himself about the authority of the 
executants of the power of attorney. 

28. It was also contended that the con- 
tention canvassed on behalf of the plaintiff, 
if accepted, may result into absurdities inas- 
much as anybody may execute a power of 
attorney purported to be on behalf of a legal 
person and get it notarised and then the per- 
son in whose favour it has been executed 
may execute similar power of attorney and 
so on, which was likely te create chaos. 
There is no merit in this contention for the 
simple reason that the presumption raised is]: 
a rebuttable presumption. 

29. I consequently, hold that Mr. M. M. 
Bahl was competent to sign and verify the 
plaint and file the suit. Issue is decided in 
favour of the plaintiff. 


Issue No. 2: The plaintiff inter alia, has 
claimed a sum of Rs. 6,35,580/- towards 
costs incurred by it in the suit filed in the 
Court of IInd -Civil Judge, Kanpur, for 
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enforcement of the mortgage erezted by 
“Manufacturers Lid.” in its favorr. For 
the purpose of recording a finding if the 
plaint discloses a cause of action regarding 
itis claim, the Court has to see the allega- 
tion in the plaint only and has not to take 
into consideration the defence plea. The 
plaintiff's claim is that under the guarantee 
deed dated November 21, 1973, (Ex. P-14), 
it was entitled to the costs. Under para 1 
of the guarantee deed the defendant ‘Jute 
Mills’ had guaranteed due payment and to 
discharge all the principal liabilities under 
the loan agreement including the interest 
and in respect of costs efc. In presznce of 
these averments, it cannot be said that the 
plaint does not disclose any cause of action 
regarding this claim. Whether on the ex- 
amination of the entire document and other 
documents and circumstances of th2 case, 
the plaintiff is entitled to this amount or not 
is a different matter. But, it cannot be said 
that the plaint did not disclose any cause of 
action regarding this claim. The plaint does 
disclose a cause of action. This issue is 
decided against the defendant. l 


Issue No. 5: In para 28 of the plaint, it 
was pleaded that the loan was advanced by 
the plaintif at New Delhi and it was re- 
payable in New Delhi, and, therefore, the 
Court had the jurisdiction to dispose of the 
case. These allegations were not denied by 
the defendant in its written staterrent. It 
was, however, pleaded that while seeking the 
relief, under O. 2, R. 2 of the Civil P. C, 
in the Kanpur suit of enforcing the mort- 
gage created in its favour the plaintiff has 
averred that the said suit on the basis of the 
mortgage would be instituted, if at all, against 
the present defendant, only at Kanpur These 
allegations, even if correct, make no differ- 
ence. First of all, according to the defen- 
dant, it was not a party to those proceed- 
ings. That order, therefore, does not affect 
its rights and consequently would not create 
fights in its favour. Moreover, it is not a 
suit for enforcing the mortgage. It is a suit 
under Order 37 for recovery of the money 
as observed earlier. As a matter of fect this 
issue was not pressed. The issue is decided 
against the defendant. 


Issues Nos. 3, 4 and 7, 12 and 14:— The 
claim in the present suit is based on a deed 
of guarantee (Ex. P-14) admittedly executed 
by the defendant ‘Jute Mills’ in favcur of 
the plaintiff. The plaintiffs case in the plaint 
is that the request for loan was made to it 
by the ‘Manufacturers Ltd” and the defen- 
dant ‘Jute Mills’ Loan was sanctiored in 
favour of both of them. The relationship 
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created under the deed of guarantee between 
the plaintiff and the defendant was that of a 
creditor and principal debtor and liability of 
the defendant ‘Jute Mills’ was that of a prin- 
cipal debtor. On the other hand, defen- 
dant’s contention is that it had executed a 
deed cf guarantee (Ex. P-14) whereby it 
guaranteed the due payment and discharge 
of the principal liabilities to the bank, under 
the loan agreement executed in favour of 
the plaintiff bank, by the ‘Manufacturers Ltd.’ 
on November 21,, 1973, subject to the condi- 
tions contained in the said deed of guaran- 
tee. Jts liability was that of a surety and 
its liability stood discharged on account of 
various acts and omissions committed by 
the plaintiff, which will be noticed later on. 


30. The question whether the defendant’s 
liability was that of a principal debtor would 
be decided under other issues, if need be. 
For purposes of deciding these issues, it 
would be presumed that liability of the de- 
fendant ‘Jute Mills’ was that of surety. 


31. According to Section 126 of the 
Indian Contract Act, a ‘contract of guaran- 
tee’ is a contract to perform the promise, or 
discharge the liability, of a third person in 
case of his default. The person who gives 
the guzrantee is called the surety: the per- 
son in respect of; whose default the guaran- 
tee is given is called the ‘Principal debtor’ 
and the person to whom the guarantee is 
given is called the ‘creditor’ A guarantee may 
be either oral or: written. 


32. In the present case, it is the defen- 
dants own case that the defendant was the 
surety and the plaintiff bank was the credi- 
tor. Examination of Section 126 reveals that 
the liability of surety arises only on the de- 
fault of the principal debtor. It is not dis- 
puted in the present case that the principal 
debtor, i.e. ‘Manufacturers Ltd.’ has failed 
to discharge its liability under the loan 
agreement dated November 21, 1973, which 
liability the defendant has agreed to dis- 
charge under the deed of guarantee (Exhi- 
bit P-14). It is admitted that the plaintiff 
bank filed a suit for the recovery of the 
amount due to them under the said agree- 
ment and obtained a decree for Rs. 5$5,27,570 
with interest at the rate of 12.5% from the 
date of the suit till repayment. It is other- 
wise clear from the copy of the decree (Exhi- 
bit D-8). 
tiff bank has not been paid a single penny 
in execution of the said decree against the 
‘Manufacturers Ltd. passed by the IInd 
Civil Judge, Kanpur. In para 23 of the 


-1s a: 


It is not disputed that the plain- . 


plaint, i¢ was pleaded by the plaintiff that it — 
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had not recovered any money under the sa:d 
decree passed by the Kanpur Court. This 
allegation as such was not denied in the 
written statement. It was, however, pleaded 
that in pursuance of the decree passed by 
the said Court on October 15, 1977 the 
machinery and plant had been sold for 
Rs. 45,50,101.00 and because of the said sale 
which had been confirmed by the Court, the 
defendant’s liability, if any, stood discharged. 
There is no: specific plea in the written state- 
ment that any amount out of this sale 
amount or otherwise had been paid to the 
plaintiff in execution of the said decree. 1 
have already observed that the payment had 
been stayed by the Allahabad High Court 
on a petition filed by Ram Achhyavar Singh 
against “Manufacturers Ltd.’ vide its order 
dated March 10, 1980, copy Ex. D-6. It has 
been proved that the plaintiff-bank has not 
been paid anything in execution of the de- 
cree against the ‘Manufacturers Ltd.’ Thus, 
in my view, there is a clear default on the 
part of the principal debtor giving rise to 
the liability of the surety. As a matter of 
fact, this fact was not much disputed. 


33. The plea of ‘the defendant, however, is 
that this liability stood discharged on zc- 
count of the acts and omissions on the part 
of the plaintiff namely (i) filing of Suit No. 
315 of 1977 in the Court of the IInd Civil 
Judge, Kanpur, for the recovery of the loan 
amount against the Principal debtor, i.e, 
‘Manufacturers Ltd.’ without impleading the 
defendant ‘Jute Millis’ as a party therein and 
further by entering into a compromise with 
“Manufacturers Ltd.’ without the concurrence 
of the present defendant and obtaining the 
consent decree dated October 15, 1977, and 
(2) by getting the receiver appointed by con- 
sent of the parties in that suit and agreeing 
to sale/disposal by the receiver of the se- 
curity that had been offered by ‘Manufac- 
turers Ltd.’ and getting a part of the secu- 
rity, i.e. the plant and machinery, put to 
sale and sold by the receiver in pursuance 
of the said Court decree and giving its con- 
sent to the sale which was later on confirm- 
ed by the Court. Section 135 of the Indian 
Contract Act reads :— 


“A contract between the creditor and the 


principal debtor by which the creditor makes 
a composition with or promises to give time 
to or not to sue, the principal debtor dis- 
charges the surety unless the surety assents 
to such contract.” 


Whether the act of the plaintiff in obtaining 
a consent decree against the ‘Manufacturers 
Ltd.’, the principal debtor amounts to ‘Com- 
position’ within the meaning of Sec. 135, is 
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the question which requires determination. 


To decide this question, it is mecessary to 


examine the claim of the plaintiff in the suit’; 


filed in the Kanpur Court, the terms of the 


compromise and the decree passed on the | 


basis of the compromise. 

34, Ex. D-1 is the copy of the plaint in 
Suit No. 315 of 1977 filed by the plaintiff 
against the ‘Manufacturers Ltd.’ in the Couri 
of the Iind Civil Judge, Kanpur. A perusal 
of this document shows that the suit was 
filed by the plaintiff only against the “Manu- 
facturers Ltd.’. The suit was based on the 
basis of the equitable mortgage created by 
the ‘Manufacturers Ltd.’ in favour of the 
plaintiff as the security for.the due repay- 
ment of the loan of Rs. 60 lacs advanced 
to ‘Manufacturers Ltd.” The plaintiff sought 
a preliminary decree against the ‘Manufac- 
turers Ltd.” for a sum of Rs. 55,27,570.01 
(Rs. 55 lacs towards unpaid principal and 
Rs. 27,570.01 towards unpaid interest up to 
the date of the filing of the said suit) with 
future interest from the date of the suit till 
the date of the decree and, thereafter, on the 


- decretal amount till repaymert, at 12.5% per 


annum. “The plaintiff also prayed for a final 
decree for the sale of mortgage property 
comprising the ‘Manufacturers Ltd.’s’ fac- 
tory, land, building, plant and machinery 
installed/affixed and/or lying therein together 
with affixations and fittings efc. at Kamlapat 
Road, Kanpur, U. P., in the event of the said 
“Manufacturers Ltd.’ failing to comply with 
the preliminary decree. 

35. Ex. D-8 is the copy of the applica- 
tion made under O. 23, R. 3, C. P.-C. by the 
parties in the said suit. According to the 
document the parties to the suit agreed to 
compromise the suit on the following terms: 

“@) That the suit be decreed and final 
mortgage decree be passed in favour of the 
plaintiff for Rs. 55,27,570/- with interest from 
the date of the suit till final repayment @ 
12.5% per annum. Further, costs of the suit 
be awarded to the plaintiff as prayed for. 

(ii) That Shri S. K. Kapoor, Advocate, Dis- 
trict, Government Council (Civil) Kanpur 
be appointed Receiver te take immediato 
possession of defendant Company’s proper 
fies including land, buildings, plant and 
machinery at Kamlapat Road, 


prepare an inventory thereof. 


(iii) That the Receiver be directed and ` 


empowered to take appropriate steps at the 
earliest to dispose of the mortgaged proper- 
ties in one or more lots. The sale proceeds 
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Kanpug, : 
mortgaged to the bank and to immediately - 


j 


of all assets so disposed be paid over directly , 


to the plaintiff towards the cecretal amount. 
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(iv) That the Receiver be empowered to 
dispose of the assets by public auction and/or 
by private sale and the expenses if any of 
such sale shall be paid out of the sale pro- 
ceeds and the net proceeds will be paid by 
Receiver to plaintiff. However, no sales shall 
be effected without the prior consent of the 
plaintiff. 

(v) That pending the sale of the godowns 
and the buildings at Kamlapat Road, Kan- 
pur, the Receiver be empowered to license 
out the same with prior written consent of 
the plaintiff and on such terms as the plain- 
tif shall have previously approved. Com- 
pensation, licence fee etc. realised thereupon 
skall be paid over directly to the plaintiff 
towards the decretal amount. 


(vi) That the Receiver’s remunera® ion be 
fixed by this Hon’ble Court at Rs. 500/- per 
month plus out of pocket expenses. The fees 
payable to the Receiver shall be costs in the 
suit but at the first instance shall be paid by 
plaintiff/decree holder. 

(vii) That on the decree being satisfied, 
the remaining asets and funds, if any, in the 
hands of the Receiver shall be handed/paid 
over to the defendant. 

(viii) That the parties be empowered to 
move this Hon’ble Court for further direc- 
tions as may be required from time to time.” 

36. Ex. D-4 is the copy of the judgment 
of the IInd Civil Judge dated October 15, 
1977, deciding the suit in terms of the com: 
promise which was to form part of the de- 
cree. The final decree was directed to be 
prepared accordingly. 


37. An examination of the claim in the 
plaint and the terms of the compromise 
reveal that the consent decree was ior the 
full amount of Rs. 55,27,570/- with future 
interest from the date of the suit fill final 
payment at 12.5%. Instead of a pretiminarv 
mortgage decree, a final mortgage decree 
was passed. I fail to understand as to how 
such a decree can fall within the purview of 
the provisions contained in Section 135 of 
the Indian Contract Act. If the principal 
debtor, the defendant in a suit, concedes 
judgment by filing the written statement ad- 
mitting the allegations in the plaint as correct 
and a decree follows, can it be said “hat the 
plaintiff in that case had made a ‘composi- 
tion’ with the principal debtor within the 
meaning of Section 135. Obviously, no such 
conclusion can be drawn unless it is the re- 
sult of the fraud or collusion. An honest 
defendant is not supposed to contest the suit 
when there is no defence open to him. In 
the present case, the terms contained in the 
application under Order 23, Rule 3, C., P. C. 
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amount to admitting the claim of the plain- 
tiff in toto. Such a consent decree would 
not be covered by the provisions of S. 135. 
Filing a suit by the creditor against the 
principal debtor and obtaining a decree for 
the full amount: would not by any stretch 
of imagination amount to ‘Composition’ re- 
sulting in the discharge of liability of the 
surety. It would not make the slightest 
difference if the ‘decree is a consent decree, 
especially in this: case when the- creditor by 
way of the consent decree got 100% relief, 
Ordinarily, the plaintiff would have been 
entitled to a -preliminary mortgage decree for 
the amount in suit but it obtained a final 
decree. Such a ‘decree has not in any way 
impaired or prejudiced the right of the de- 
fendant surety and, in my considered opin- 
ion, there is no question of discharge of its 
liability. It may; be added here that there 
is no suggestion even that the consent decree 
obtained from the Kanpur .Court was a re- 
sult of any fraud or collusion between the 
creditor and the principal debtor. My view 
finds support from a Division Bench deci- 
sion of the Bombay High Court in the case 
Amin Abdul Kedar Murtasa v. Jivraj Otmal 
(AIR 1972 Bom 88). 


38. The fact that Receiver was appointed 
with the consent of the parties by the Kan- 
pur Court while passing a final decree, 
would also not make the slightest difference. 
Section 51 of the Code of Civil Procedure, 
provides various modes for the execution of 
the decree and one of the modes, contained 
in CI. (d) of the said section, is by appoint- 
ing a Receiver. Appointment of the Re- 
ceiver was, therefore, a step in execution of 
the decree and it'does not in any way affect 
the rights of the) surety. I consequently, 
hold that by filing Suit No. 315 of 1977 in 


the Kanpur Court and obtaining a consent) 


decree and by getting a Receiver appointed 
under the final decree, the liability of defen- 
dant surety does not stand discharged. 


39. Section 141 of the Indian Contract 


Act reads: ! 


“A surety is entitled to the benefit of every 
security which the creditor has against the 
principal debtor at the time when the contract 
of suretyship is entered into whether the 
surety knows of the existence of such secu- 
rity or not; and if the creditor loses, or 
without the consent of the surety, parts with 
such security the ‘surety is discharged to the 
extent of the value of the security.” 


This action confers a right on the surety to 


the benefit of every security which the cre- . 


ditor has against! the principal debtor at the 


| 
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time when the contract of surety is entered 
into. The word ‘security’ has not been de- 
fined under the Indian Contract Act. What 
was meant by the expression ‘security’ came 
for consideration before the Supreme Court 
in State of Madhya Pradesh v. Kaluram 
(AIR 1967 SC 1105). The relevant obser- 
vations at pages 1108-09 read as under :— 


“The expression “Security” in S. 141 is 
not used in any technical sense, it includes 
all rights which the creditor had against the 
property at the date of the contract. The 
surety is entitled on payment of the debt or 


performance of all that he is liable for, to: 


the benefits of the rights of the creditor 
against the principal debtor which arise out 
of the transaction which gives rise to the 
right or liability: he is therefore on pay- 
ment of the amount due by the principal 
debtor entitled to be put in the same posi 
tion in which the creditor stood in relation 
to the principal debtor.” 

40. Similar observations have been made 
in Amrit Lal v. State Bank of ‘Travancore 
(AIR 1968 SC 1432). 

41. It is admitted in para 16 of the plaint 
itself that on Nov. 22, 1973, the ‘“Manu« 
facturers Ltd.’ had deposited documents of 
title relating to their textile unit at Kalpi 
Road, Juhi Khurd, Kanpur, and thereby 
mortgaged in favour of the plaintiff all the 
said properties of the textile unit to secure 
the repayment of the loan of Rs. 60 lacs. 
Thus, by virtue of the provisions contained 
in S. 141, the defendant ‘Jute Mils’ the 
surety, was entitled to the benefit of this 
mortgage. 


42. Mortgage, according to S. 58 of the 
Transfer of Property Act, is the transfer of 


an interest in specific immovable property’ 


for the purpose of securing the payment of 
money advanced or to be advanced by way 
of loan, an existing or future debt, or the 
performance of an engagement which may 
give rise to a pecuniary liability. The plain- 
tiff-creditor, therefore, had the right to rea- 
lise the loan amount by enforcing its right 
under the mortgage. A mortgagee under 
Section 67 of the Transfer of Property Act 
has a right, after the mortgage money has 
become due to him, to obtain from the 
Court a decree for the property to be sold. 
In‘ other words, the plaintiff-morigagee had 
a right to realise the loan amount by getting 
a decree for the sale of the mortgaged pro- 
perty and getting it sold. The defendant- 
surety had the benefit of this very right by 
virtue of S. 141 of the Indian Contract Act. 

43. By getting the plant and a machinery, 
which were admittedly a part of the mort- 
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gaged property, sold in execution of the 
decree passed by the Kanpur Court, which 
sale has since been confirmed, can the plain- 
tiff-creditor be said to have lost or parted 
with such security, resulting in the discharge 
of the surety under S. 141? In my view, 
the answer to this query must be in the 
negative. Losing or parting with the secu- 
rity or a part of it, in my judgment, would 
mean depriving itself and consequently the 
surety of -the right to enforce the security, 
i.e. the right to realise the loan amount by 
getting the mortgaged property sold. No 
such thing has been done by the mortgagor. 
On the other hand, the plaintiff-creditor had 
enforced the right by getting a part of the 
machinery and plant sold. This was the 
only right which a mortgagee had under the 
equitable mortgage, and, therefore, it cannot 
be said that the plaintiff-creditor had lost 


or parted with its right in respect of this 
security. The plaintifi-creditor by this act 


has not impaired in any way the remedy of 
the defendant-surety against the principal 
debtor. If the defendant-surety pays the 
loan amount for which itis liable under the 
deed of guarantee, it will stand subrogated 
by operation of law in place of the plaintiff- 
decree-holder in that case. Section 140 of 
the Contract Act vests this right in the surety. 
It is entitled to the remedy which the creditor 
has against the principal debtor, i.e. the right 
to enforce the security and all means of pay- 
ment. Under Section 145 of the Indian 
Contract Act, he has a right to be indemni- 
fied and to recover from the principal debtor 
whatever sum he has originally paid under 
the guarantee, and to stand in place of the 
creditor. The act of the plaintiff-creditor 
in obtaining a decree and in getting the part 
of the mortgaged property sold in execution 
thereof, is in no way inconsistent with these 
rights of the surety. The defendant-surety 
would be entitled to the benefit of sale, 
i.e. sale money of the plant and machinery. 
There is no suggestion that the sale was not 
bona fide or there was any negligence on 
the part of the Receiver or the plaintiff in 
conducting the sale of the plant and machi- 
nery of ‘Manufacturers Ltd”. In such a 
situation, I am of the considered view that 
the creditor had neither lost nor parted with 
a part of the security which it had against 
me principal debtor, i.e. ‘Manufacturers 
Ltd.’ | 


44. The contention of Mr. Anil Divan, . 
learned counsel appearing for the defendant, 
is that the surety was entitled to the secu- ` 
rity in exactly the same condition in which : 
it existed at the time when the contract of 
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surety was entered into, The part of the 
security, i.e. machinery and plant, has beer 
sold and, therefore, the part of the security 
was not intact or in the same position and 
consequently the defendant-surety would 
stand discharged. Reliance was placed on 
Pledge v. Buss (1860-123 RR 281). The rel- 
evant observations at p. 283 read as under: 
“the law is now well established, that a 
person having a mortgage for a guaranteed 
debt is tound to hold it for the benefit of 
the surety, so as to enable him, on paying 
the debt which he has guaranteed, ta take 
the security in its original condition unim- 
paired.” 

These observations, in my view, do not help 
the defendant-surety, if examined a bil care- 
fully. It is not disputed that the surety on 
paying the amount which he has guaranteed 
is entitled to the benefit of the security in 
its original conditions unimpaired. This, 
however, does not mean that the creditor 
cannot enforce the security by filing a suit 
z obtain a decree and get the mortgaged 
property sold. In that case, the principal 
debtor having become bankrupt, the cre- 
ditor, instead of going in under the bank- 


ruptcy, as he might have done, and applying - 


to have the security realised and to de ad- 
mitted as proof for the balance, in effect, 
purchased the equity of redemption, the 
price being the surrender of his right of 
proof. This affected the right of the surety 
inasmuch as all that the creditor could then 
. give to the surety was a security taking 
priority from the present time. This is not 
the case here. Here the creditor has dled a 
suit for enforcement of the mortgage which, 
as a matter of fact, was his duty to do and 
was the only course open to enforce the 
payment of loan. It cannot be said that 
the security had been impaired in any way. 


45. Reliance was then placed on Scrange 
v. Fooks (1863-141 RR 254). The facts of 
that case were quite different and have no 
application to the facts of the present case. 


46. Reference was also made to para- 
graph 12-A of the case State of M. 2. v. 
Kaluram (AIR 1967 SC 1105) (supra), ap- 
pearing at p. 1109, where the law stated by 
Hannen, J. in Wulff and Billing v. Jay 
( (1872) 7 QB 756), has been quoted with 
approval. These observations read :— 


“I take jt to be established that the defen- 
dant became surety upon the faith of there 
being some real and substantial ‘security 
pledged, as well as his own credit, tc the 
plaintiff, end he was entitled, therefore, to 

the benefit of that real and substantial secu- 


As I. R. 


rity in the event of his being called on to 
fulfil his duty as a surety, and to pay the 
debt for which he had not become surety, 
He will. however,: be discharged from his 
liability as surety if the creditors have put 
it out of their power to hand over to the 
| . è 

surety the means of recouping himself 
by the security : given by the principal 
that doctrine is very clearly expressed 
in the potes in Rees v. Barrington, (1795) 
2 White & Tudor’s LC, 4th Edn. atp. 1002 — 
As a surety on payment of the debt is en- 
titied to ali the securities of the creditor, 
whether he is aware of their existence of 
not, even though ‘they were given after the 
contract of suretyship, if the creditor who 
has had. or ought! to have had, them in his 
full possession or power, loses them or per- 
mits them to get into the possession of the 
debtor, or does not make them effectual by 
giving proper notice, the surety to the extent 
of such security will be discharged. A 
surety, moreover will be released if the cre- 
ditor by reason of 'what he has done, cannot, 
on payment by the surety, give him the se- 
curities in exactly ithe same condition as 
they formerly stood in his hands.” 


47, This rule of law does not help the 
defendant at all. By obtaining a decree 
and getting the part of the mortgaged pro- 
perty sold in execution thereof, it cannot 
be said that the creditor had put the secu- 
rity out of its power to hand over to the 
surety. On payment, the defendant-surety 
can stand in the shoes of the creditor and 
take the place of | creditor-decree-holder in 
that case, | 


} 

48. Decisions in Amrit Lal (AIR 1968 
SC 1432) (supra), and the State Bank of 
Saurashtra v. Chitranjan Rangnath Raja 
(AIR. 1980 SC 1528) do not apply to the 
facts of this case. | 


| 

49. The rule of law laid down in Forbes 
v. Jackson ( (1881-1885) All ER Re-print 
863) does not help; the defendant at all, be- 
cause it cannot be ‘said that the surety on 
account of the sale of the part of the mort- 
gaged property in execution of the mortgage 
decree had ceased to be entitled to the bene- 
fits of the original security. Making of such 
sale cannot amount to any impairment of 
the rights of the surety. 


50. It was held in Polak v. Everett 
( (1874-1880) All ER Re-print 991) that the 
question whether the surety is benefited 
when the principal; creditor deprives him of 
any right is not to be looked into. But, in 
the present case, as stated earlier, the ques- 
tion of depriving the surety of its rights- 
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does not arise. The act of the creditor in 
filing the suit, obtaining the mortgage decree, 
getting the part of the property sold wes 
all in good faith, bona fide act and by way 
of enforcement of its rights under the loan 
agreement and the mortgage. - These acs 
do not impair the rights of the surety m 
any way. 

51. Section 91 of the Transfer of Pro- 
perty Act confers a right on the surely, cn 
the payment of the mortgage debt or ary 
part thereof, to redeem the mortgaged pro- 
perty or institute a suit for redemption of 
the mortgaged property. It was urged cm 
behalf of the defendant that this right hed 
been impairéd by the act of the plaintif- 
creditor in filing a suit in Kanpur Court 
without impleading the defendant-surety ard 
obtaining a decree and getting the part of 
the mortgaged property sold. What is the 
right of redemption? The right of ræ 
demption, as is clear from an examinaticn 
of Sec. 60 of the Transfer of Property Act, 
is a right to require the mortgagee to dei 
ver to the mortgagor anybody else who is 
entitled to redeem a mortgage deed ell 
documents relating to the mortgagee pro- 
perty which are in the possession or power 
of the mortgagee on payment or tender at a 
proper time and place the mortgage money. 
How this right of the surety can be said żo 
have been impaired by obtaining a -final 
mortgage decree and getting the part of the 
property sold. The rights under the said 
decree, on ‘payment of the amount agre2d 
to be paid under the deed of guarantee, 
would vest in the defendant-surety by virtue 
of the provisions contained in Ss. 140 aad 
141 of the Indian Contract Act. The dezi- 
sion of fhe Privy Council in Mohammad 
Sher Khan v. Raja Seth Swami Dayal, (1922) 
ILR 44 All 185:(AIR 1922 PC 17), has 20 
` application to the facts of the present case. 
The filing of the suit and obtaining fhe 
mortgage decree in getting the mortgege 
property sold does not amount to a clog on 
the equity of redemption or affects’ the sia- 
tutory right of the surety to redeem the 
property for the reasons already recordec. 

52. Similarly, the decision in  Mehrtan 
Khan v. Makhna, (1930) ILR 11 Lah 251 : 
(AIR 1930 PC 142) has no application to zhe 
facts of the present case. 


53. For all these reasons, I am of 
considered opinion that the defendant-suraty 
does not stand discharged on account of 
the said acts on the part of the plaintiff- 
creditor, 

54. It was then contended on behalf of 
the defendant that the defendant-surety was 
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a necessary party in the Kanpur suit and 
by not adding it as a party to that suit, its 
right had been impaired. Non-joinder ofi 
the necessary party in the Kanpur suit, in 


“my opinion, would not affect .the present 


case, so far as the rights of the plaintiff are 
concerned. It may be ‘stated that under 
O. 1, R. 13, C. P. C. all objections on, ac- 
count of non-joinder of the parties are re- 
quired to be taken at the earliest possible 
opportunity and in ali cases where issues 
are seltled on or before such settlement, un- 
less the ground of objection has subsequent- 
ly arisen and any such objections not so 
taken, shall be deemed to have been waived. 
The objection of non-joinder of a necessary 
party was required to be taken by the 
‘Manufacturers Ltd.’ who was the only de- 
fendant in that case. The fact that it did 
not take this objection would have the effect 
of waiver of this right. In any case, this 
does not affect the rights of the defendant 
in the present suit. It may be stated that 
the provisions contained in O. 2, R. 2, Civil 
P. C. are not at all attracted because the 
present suit is not in respect of the same 
cause of action. The earlier suit was based 
on the mortgage created in favour of the 


plaintiff by -the principal debtor ‘Manu- 
facturers Ltd.. - The claim in this suit is 
based on the deed of guarantee, which is 


entirely a different cause of action. The 
fact that the consideration was the same is 
of no consequence. An independent sepa- 
rate suit against the surety was competent. 


55. The surety would stand discharged 
under Sec. 135 if the creditor makes a ‘com- 
position’ with or promises to give him to. 
sue or not to sue the principal debtor un- ` 
less the surety ascends to such a contract. 
Similarly, under S. 141, the surety stands. 
discharged if the creditor loses or withoui 
the consent of the surety parts with such 
security. Under the terms of the deed of 
guarantee (Ext. P-14), the defendant-surety 
has given its consent for all these acts as is 
clear from a perusal of Cis. 4, and 10 of the 
said document, which read as under :— 


“4 We hereby confirm and declare that 
notwithstanding anything herein contained, 
we have agreed with you, that although as 
between the Principal and ourselves we are 
to be considered as sureties only for the. 
principals, yet as between your bank and 
ourselves, we are to be considered as princi- 
pal debtors to your bank to the extent men- 
tioned above, viz. Rs. Sixty lacs in respect 
of all advances made and fo be made and 
of all facilities granted and to be granted 
by your bank to the principals, so that none 
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of us nor our successors and assigns shall 
bs discharged or exonerated (a) by any 
variance made without our consent in the 
terms of any contract or transaction between 
your Bank and the Principals, or (b) by any 
contract made between your Bank and the 
Principals by which the Principals be releas- 
ed, or (c) by any act or omission of your 
Bank the legal consequence of which may 
be the discharge of the Principals, or (d) by 
your Bank making a composition with, or 
promising to give time to or not to sue the 
Principals without our previous assent there- 
to, or with, or promising to give time to or 
not to sue the Principals without our previ- 
ous assent thereto, or (e) by any ofier act, 
omission, dealings or arrangement between 
the Principals, their successors and assigns 
and the Bank, its successors and assigns, 
whereby we or any of us as sureties for the 
Principals would have been so discharged or 
exonerated. 


XX XX XX XX 


10. The guarantee shall remain in full 
force and effect for the ultimate balance of 
your dues against the principals in terms of 
the loan agreement and this will not be 
vitiated by any indulgence or time granted 
by you to us and or to the Principals and/or 
your obtaining any promissory notes and/or 
other securities and/or guarantees from the 
Principals or securities and/or renewing the 
same from time to time. This guarantee 
shall also not be vitiated by any act of 
omission or commission on your part and/or 
on our part and/or on the part of “he Prin- 
cipals under the loan agreement znd this 
guarantee shall also remain in full force and 
effect notwithstanding any ‘changes żin tho 
constitution of your Bank and/or tba Prin- 
cipals and/or ourselves and notwithstanding 
the winding up of the Principals and/or our- 
selves.” 


These clauses contain the consent envisaged 
under Ss. 135 and 141, Such a consent, in 


my view, could be given at the time of oris- 


ginal agreement of suretyship and i is nol 
necessary that it should be given only at the 
time of making the composition etc. 


56. The following observations of Chitty 
on Contracts, 24th Edn., Vol. H, p. 1014, 
para 4803, may be helpful: 


“Contract of suretyship as against principal 
debtor alone— It is by no means unusual for 
a party to a contract to be a principal debtor 
as against the creditor, but a surety as against 
another debtor, Such an arrangement is 
commonly entered into where the creditor 


| 
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wishes to avoid 'the technical rules relating 
to contracts of suretyship under which the 
surety may become discharged from liability 
in various circumstances. In this event the 
transaction takes’ effect according to its 
terms, that is to say, there willbe a contract 
of suretyship between the principal debtor 
and the surety, but there will be no contract 
of suretyship between the surety and the 
creditor. The creditor is accordingly entitl 


ed to treat the surety as a principal debtor 


in every respect.” 


From these observations, it is clear that a 
surety can enter into an agreement with the 
creditor giving up his rights relating to the 
contract of suretyship under which the surety 
may be discharged from its liability in vari- 
ous circumstances, - 

57. In Hodges; v. Delhi and London Bank 
Lid. (1900-27 Ind-App 168) the appellants, 
in becoming sureties to the respondent 
covenanted that though as respect the prin- 
cipal debtor they should be considered as 
sureties only, yet,as regards the bank they 
should be considered as principal debtors, 
so as not to be exonerated from liability by 
any dealing between the bank and principal 
debtor which would otherwise have that 
effect. It was held that the appellants be- 
came liable as principal debtor to the bank 
immediately on the default of the principal 
debtor and were not discharged by reason 
of time having been given to him. The 
effect of the deed being plain, neither ap- 
pellant could escape liability except by proof 
of misrepresentation or undue influence. 
To the same effect is the decision of the 
Division Bench of the Madras High Court 
in A. R. Krishnaswami Ayyar v. Travancore 
Natione! Bank Ltd. (AIR 1940- Mad 437). 
On behalf of the defendants, reliance was 
placed on a- Division Bench decision of the 
Punjab High Court in Union of India v. 
Pearl Hosiery Mills (AIR 1961 Punj 281) 
where a contraryiview has been taken. In 
this case, it was held in clear terms that 
provisions of Sec. 133 were not subject to 
the contract to the contrary between the 
parties to the contract. The said section 
was in unqualified terms. It was not neces- 
sary to put in the words ‘notwithstanding 
any contract to the contrary’ in this section, 
because wherever the legislature wanted that 
the terms of the contract between the parties 
should take precedence over the provisions 
of any section, the words ‘in the absence of 
any contract to the contrary’ or ‘in the 
absence of any special contract’ have been 
inserted in that particular section as has 
been done in Ss. 152 and 163 of the Con- 
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tract Act and therefore this right could rot 
be waived. With utmost respect, I have rot 
been able to persuade myself to accept tois 
view. In my opinion, there was no nec2s- 
sity for the legislature to provide the words 
‘in the absence of any contract’ in Sec. 133 


or 135 or 141, because the sections them- 


selves speak of consent of the surety, regacd- 
ing variance in the terms of the contract 3e- 
tween the principal debtor and the creditor, 
composition with the principal debtor ete. 
In the presence of the words ‘without -he 
surety’s consent’ the words ‘in the absence 
of any contract to the contrary’ would have 
been surplus. With utmost respect, there- 
fore, I would follow the Privy Council znd 
the Madras Judgments and hold that the 
rights conferred on the surety under Sec- 
tions 133, 135 or 141 could be waived by 
specific agreement in the deed of guaran-ee. 
As a matter of fact, such an agreement 
would amount to consent within the mean- 
ing of those sections. : 


58. The plaintiff has also raised the plea 
that the defendant had no right to the bene- 
fit of the sdcurities held by the plaintiff and 
furnished to it by ‘Manufacturers Ltd.’ be- 
cause of the agreement dated Sept. 25, 1971, 
as modified on Oct. 3, 1973. These dccu- 
ments are Annexures I and II to the pleint. 
So far as the agreement dated Sept. 25, 1971, 
is concerned, it does not contain any terms 
from which it can be said that the defendant 
had given up its right to the benefit of the 
securities held by the plaintiff and furnished 
to it by ‘Manufacturers Lid.’ Reliance was, 
however, placed on Cis. 5 (a) and 5 (b> of 
the supplementary agreement. These provide 
that the licensor, i.e. ‘Manufacturers Ltd.’ 
may, if so required by the licensee, i.e. the 
defendant-‘Jute Mills’ and in order to meet 
the terms and conditions of the bank or 
financial institutions obtain for the licensee 
loan and/or advance of moneys for various 
purposes, the loan and/or advance so obtain- 
ed shall be on the express condition that as 
between the licensor and the licensee, the 
licensee shall be liable for payment of the 
principal money, interest, costs, etc. The 
licensee was also authorised to give to the 
bank such securities/guarantees as may be 
required by the bank or financial institu- 
tions. These clauses do not help the pain- 
tiff at all. From this clause, in my view, it 
cannot be said that the defendant had given 
up the right of the securities, which the 
licensor, i.e. ‘Manufacturers Ltd.’ were re~ 
quired to give to the bank for loans. 


59. Plaintiff has also led evidence to 
prove that besides the consent contained in 


Citibank N. A., New Delbi v. J. K. Jute Mills Co. Ltd., Kanpur 


Delhi 505 


the deed of agreement (Ext. P-14) the acts © 
of obtaining the consent decree from the 


' Kanpur Court, appointment of Receiver and 


sale of plant and machinery of ‘Manu- 
facturers Ltd.’ were done with the consent 
of the defendant’s surety. Mr. N. M. Bahl, 
PW 1, deposed that after the suit had been 
filed at Kanpur, a series of meetings took . 
place between the bank, Dr. Gaur Hari 
Singhania, who represented ‘Jute Mills’ as a 
Director thereof, and Mr. P. D. Singhania, 
who represented ‘Manufacturers Ltd.’, as 
well as the defendant-‘Tute Mills’. The suit 
at Kanpur was decreed on the basis of the 
compromise arrived at between the Bank. 
Dr. Gaur Hari Singhania and Mr. P. D. 
Singhania, He also stated that the name of 
the Receiver was suggested by Dr. Gaur Hari 
Singhania to which the bank agreed. After 
the Receiver had taken possession of the 
assets of the ‘Manufacturers Ltd.’ in pursu- 
ance of Kanpur Court decree, the bank with 
Dr. Gaur Hari Singhania pressed the Re- 
ceiver to advertise for sale of the plant and 
machinery of ‘Manufacturers Ltd.’ and the 
Receiver accepted the offer regarding the 
sale of the plant and machinery for Rupees 
45,50,101.00 with the consent of all the par- 
ties, namely, the Bank, Mr. P. D. Singhania 
and Dr. Gaur Hari Singhania, who repre- 
sented Jute Mills’. 


60. In rebuttal, Dr. Gaur Hari Singhania, 
appearing as DW 1, deposed that there were 
never any discussion between the ‘Jute Mills’ 
‘Manufacturers Ltd. and the Bank, regard- 
ing the compromise of the Kanpur suit. The 
Receiver was not appointed at his sugges- 
tion. There was no discussion regarding the 
advertisement and sale of the property of 
‘Manufacturers Ltd... In cross-examination, 
he admitted that he assured the bank that 
all steps would be taken for lifting of the 
attachment so that there was no delay in 
the sale of the assets of ‘Manufacturers Ltd.’. 

61. On behalf of the plaintiff, reliance 
was also placed on Ext. P-31, a letter dated 
Feb, 5, 1979, written to Mr. Bahl of the 
plaintiff-Bank by Dr. Gaur Hari Singhania. 
It was stated in this letter that he was un- 
able to appreciate that the progress in deli- 
vering the plant and machinery to the 
buyers M/s. C. Patel & Co. was due to any 
default on their part. It was admitted that 
the plant and machinery was attached for 
realisation of the E. S. I. dues but it was 
Stated that at no time, delivery had been 
held up on account of non-payment of 
E. S. I. dues. It was also stated that liabi- 
lity of the E. S. I. was met as soon as point- 
ed out. 
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62. I have carefully examined the entire 
evidence. I am unable to accept oral evi- 
dence regarding the alleged consent. It is 
mainly for the reason that the bank admit- 
tedly maintained minutes of the important 
discussions but the said minutes have not 
seen the light of the day. So far as letter 
Ext, P-31 is concerned, it appears that the 
bank complained to Dr. Gaur Hari Singhania 
that there was delay of delivery of the 
plant and machinery to the auction-purchaser 
because of the default on their part which 
allegation was refuted. This, in my view, 
strictly speaking, would not amount to con- 
sent, as contemplated on S. 141 of the Indian 
Contract Act. 

63. In any case, there is nothing on the 
record to show that Dr. Gaur Hari Singha- 
nia or Mr. P. D. Singhania who were 
Directors of ‘Jute Mills’ had any authority 
to give the requisite consent on behalf of 
the ‘Jute Mills’. Giving of the consent was 
not a ministerial or just an administrative 
act, It was a very important act which had 
the effect of creating liability which other- 
wise would have been discharged and, there- 
fore, such a consent could be given by the 
Directors only on the authority of board 
resolutions and not otherwise. 


64. The learned counsel referred me to a 
copy of board resolution dated June 13, 
1974 (Ext. P-5), passed by the Board of 
Directors of the ‘Jute Mills’. By this reso- 
lution, Mr. P. D. Singhania and Mr. Banshi- 
dhar Kasera, Directors of the Company, 
were authorised to execute a hypothecation 
deed and to affix common seal of the Com- 
pany on the document in their presence. 
The document was to be executed in favour 
of the U. P. Financial Corporation. I fail 
to understand as to how this resoluticn au- 
thorised Dr. Gaur Hari Singhania or Mr. 
P. D. Singhania to give the requisite consent 
on behalf of the ‘Jute Mills’. Similarly, the 
resolution dated July 20, 1973 (copy  Exhi- 
bit P-45), authorised Dr. Gaur Hari Singhania 
as Director of the ‘Jute Mills’ to depo- 
sit with the plaintiff-Bank title deeds of the 
properties to create an equitable mortgage. 
The power to give the requisite consent can- 
not be spelled out from this resolution. 

65. I would also add here that the plain- 
tiff has not raised any specific plea in the 
plaint: regarding the alleged consent ty the 
defendant to the sale of the plant and 
machinery etc. except the terms of the agree- 
ment contained in Ext. P-14. 

66. It has also been argued that the 
plaiatiff has claimed the amount in the suit 
on the plea of the existence of the relation- 
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ship of creditor and principal debtor be- 
tween the plaintiff and the defendant and it 
cannot be allowed: to claim the amount on 
the basis of the relationship of creditor and _ 
the surety. This contention is fallacious. 
The suit is based on the deed of guarantee 
(Ext. P-14). It is correct that according to 
the contention of the plaintiff raised in the 
plaint, the relationship created under the 
said deed of guarantee was that of a creditor 
and the principal debtor. That plea, how- 
ever, does not make much difference for the 
simple reason that it was the plea of the 
defendant itself that its status was that of a 
surety. Moreover, parties have been put to 
issue and no prejudice whatsoever has been 
caused. 


67. For all these reasons, I hold that the 
suit filed by the plaintiff against the defen- 
dant as a surety was competent and main- 
tainable. The defendant-surety does not 
stand discharged from its liability as a 
surety on account of the various acts of 
omissions and commissions on the part of 
the plaintiff. The sale of the plant and 
machinery of ‘Manufacturers Ltd.’ in pursu- 
ance of the decree obtained from the Kan- 
pur Court has no effect on the lability of 
the defendant. Issues Nos. 3, 4, 7, 12 and 
14 are decided accordingly. 


Issues Nos. 6, 9 and 11: In view of my 
findings on Issues Nos. 3, 4, 7, 12 and 14 
that the suit against the defendant as a 
surety was maintainable and it does not 
stand discharged of its liability. I need not 
go into the question whether there existed 
the relationship of: creditor and principal 
debtor between the parties to the suit. 


Issues Nos. 8, 10 and 13: Under S. 128 
of the Indian Contract Act, the liability of 
the surety is co-extensive with that of the 
principal debtor unless it is otherwise pro- 
vided by the contract. 

68. What is the liability of the principal 
debtor in this case? An examination of the 
decree passed by the Kanpur Court by con- 
sent, shows that a'final decree for Rupees 
55,27,570.01 with | interest at 12.5% per 
annum from the date of the suit till realisa- 
tion and costs amounting to Rs. 4,15,030.00 
was passed in favour of the plaintiff-Bank, 
the creditor, against the principal debtor 
‘Manufacturers Ltd,’. The liability of the 


principal debtor was, therefore, Rupees 
55,27,570.01 towards unpaid principal and 
interest up to the date of filing of the suit 
in the Kanpur Court; interest 12.5% per 


annum on the said.amount which from the 
date of that suit till the date of the filing of 


1982 


the present suit, came to Rs. 15,46,583.67;- 
and costs amounting to Rs. ‘4,15,030.00. 


69. The plaintifi’s case is that it had 
spent Rs. 6,36,580.00 towards .costs. In 
other words, according to its claim it had 
incurred Rs. 2,21,570.00 towards costs after 
the passing of the decree. To prove. this 
fact, the plaintiff examined Mr. H. K. 
Dhadhwal (PW 3), Manager, Citibank, 
Parliament Street, New Delhi. He deposed 
that he had brought the original ledger, 
photo-copy Ext. PW 3/1, relating to the 
account of ‘Manufacturers Ltd.’ and that a 
sum of Rs. 2,21,570.00 had been incurred 
in the suit after the decree which included 
the remuneration paid to the Receiver @ 
Rs. 1,500.00 per month and the payments 
made to watch and ward staff. I see no 
reason to disbelieve his statement. It is cor- 
rect that the requisite vouchers, though 
available, have not been proved but his 
statement finds corroboration from the en- 
tries in the ledger. It may be added that in 
the written statement the correctness of this 
fact was not disputed. All that was disput- 
ed was the right of the plaintiff to realise 
this amount from the defendant. Thus, the 
liability of the principal debtor on the date 
of the filing of the suit was Rs. 77,10,733.67, 
the amount claimed in the plaint. 


70. It is an admitted fact that the Re- 
ceiver appointed under the consent decree 
by the Kanpur Court has since sold the 
plant and machinery, part of the property 
mortgaged, of ‘Manufacturers Ltd.’ for a 
sum of Rs. 45,50,101.00 which sale has since 
been confirmed. The auction-purchaser has 
admittedly deposited a sum of about Rupees 
8 lacs with the Receiver. It has also not 
been disputed that the payment of the 
amount to the  plaintiff-creditor (decree- 
holder in that case) has been stayed by the 
Allahabad High Court vide its order dated 
March 10, 1980 (Ext. D-6). This order 
admittedly is still in force. Can it be said, 
in these circumstances, that the claim of the 
plaintiff-creditor stands satisfied to the extent 
of Rs. 45,50,101.00 or a part of it. The 
answer to this question must be in the ne- 
gative. Unless the amount is paid to the 
creditor, it will not be discharge of the legal 
obligation. Similarly, the mere passing of 
the decree by the Kanpur Court in the ab- 
sence of any realisation of the decretal 
amount would not discharge the liability or 
a part of it, of the principal debtor or the 
surety. The amount for which decree has 
been passed by the Kanpur Court can be 
claimed in the suit by the plaintiff against 
the surety. It is, however, subject to the 
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limit, if any, fixed in the deed of guarantee. 
By obtaining the decree alone, the claim 
would not stand satisfied. 


71. The last question which is quite im- 
portant is whether the liability of the de 


' fendant-surety is limited under the deed of 


guarantee and, if so,-to what extent. The 


relevant clauses of the: deed of guarantee 


(Ext. P-14) for the purpose of deciding this 
question may be reproduced :— 
“Gentlemen : 

In consideration of your making 
advances at our request or otherwise giving 
credit or financial accommodation to J. K. 
Manufacturers Limifed, an existing Company 
within the meaning of the Companies Act, 
1913, having its registered office at Kamla 
Tower, Kanpur, Uttar Pradesh, (hereinafter 
called “the principals”) in terms of or in 
Manner recorded in the -Loan Agreement 
dated 2ist Nov., 1973 executed by them 


‘With you (hereinafter called “the said Loan 


Agreement”), we the undersigned (wherein 
I/We are referred to as “the guarantors”) 
do hereby guarantee the due payment and 
discharge of all the principals’ liabilities to 
you, whether. incurred before or after the 
date hereof on the strength of or under the 
said Loan Agreement or in terms thereof 
and whether incurred by the principals alone 
or jointly with others, and in whatever capa- 
city whether as principals or sureties or 
otherwise and whether such liabilities, if 
any, have matured or not, and whether they 
are absolute or contingent, including all 
liabilities if any in respect of advances, letters 
of credit, cheques, hundies, bills, notes, 
drafts and other negotiable or non-negotiable 
instruments drawn, accepted, endorsed, or 
guaranteed by the principals, and in respect 
of interest with monthly rests, commission 
and other usual -or reasonable banking 
charges and in respect of all costs, charges 
and expenses which you may incur in pay- 
ing any rent, rates, taxes, duties, call, instal- 
ments, legal or other professional charges, 
or other outgoings whether for the insurance 
immovable or any chattels or actionable 
claims of scrip securities or title deeds pledg- 
ed or to be pledged or mortgaged, to be 
mortgaged or assigned or to be assigned to 
or deposited with you as security for the 
due payment and discharge of -the principals’ 
liability to you. 


ig following are the general conditions- 
o 3. a 


4. We hereby confirm and declare that 
notwithstanding anything ‘herein contained, 
we have agreed with you, that although as 
between the Principal and ourselves, we are 
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to be considered as sureties only for the 
Principals, yet as between your Bank and 
ourselves, we are to be considered as prin- 
cipals debtors to your Bank to the extent 
mentioned above viz. Rs. Sixty lacs in re- 
spect of all advances made and to be made 
and of all facilities granted and to be grant- 
ed by your Bank to-the Principals, so that 
none of us nor our successors and assigns 
shall be discharged or exonerated (a) by any 
variance made without our consent in the 
terms of any contract or transaction between 
your Bank and the Principals or (b) by any 
contract made between your Bank and the 
Principals by which the Principals be re- 
leased, or (c) by any act or omission of your 
Bank the legal consequence of which may 
be the discharge of the Principals or (4) by 
your Bank making a composition with, or 
promising to give time to or not to suz the 
Principals without our previous assent shere- 
to or (e) by any. other act, omission, dealings 
or arrangement between the Principals, their 
successors and assigns and the Bank, its suc- 
cessors and assigns, whereby we or any of 
us as sureties for the Principals would have 
been so discharged or exonerated, 


5. to 9, ae Sa 


10. The guarantee shall remain in full 
force and effect for. the ultimate balance of 
your dues against the principals in terms of 
the Loan Agreement and this will not be 
vitiated by any indulgence or time granted 
by you to us and/or to the principals and/or 
your obtaining any promissory notes and/or 
other securities and/or guarantees from the 
principals or otherwise and/or renewing the 
same from time to time. This guarantee 
shall also not be vitiated by any act of omis- 
sion or commission on your part and/or on 
our part and/or on the part of the principals 
under the Loan Agreement and this guaran- 
tee shall also remain in full force and effect 
notwithstanding any changes in the constitu- 
tion of your Bank and/or the principals 
and/or ourselves and notwithstanding the 
winding up of the principals and/or our- 
selves.” 


72. It is settled law that the terms o? the 
surety bond should be construed strictly in 
a manner most favourable to the surety or 
the guarantor. It is said that the surety is a 
favoured debtor: see Pannaji Devichand v. 
Basappa Virappa Bellary (AIR 1943 Bom 
243) and Subhankhan Ramjankhan v. Lal- 
khan Haji Umarkhan (AIR 1948 Nag 123). 

73. An examination of the deed of 
guarantee reveals that the first part of the 
document is all inclusive. In this para the 
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defendant-surety guaranteed the due pay- 
ment and discharge of all the principals’ 
liabilities in respect. of the principal, interest, 
commission, costs, etc. This para thus 
covers the entire liability which the principal 
debtor has towards the creditor. However, 
Cl. 4 limits that liability. The relevant por- 
tion of this clause says: 


“4. We hereby confirm and declare that 
notwithstanding anything herein contained, 
we have agreed with you, that although as 
between the Principal and ourselves, we are 
to be considered as sureties only for the . 
Principals, yet as between your Bank and 
ourselves, we are to be considered as princi- 
pals debtors to your Bank to the extent men- 
tioned above, viz. Rs. Sixty lacs in respect 


of all advances made and to be made and of 
all facilities granted and to be granted by 
your Bank to the Principals, a 
{Emphasis supplied) 
The plain reading of the terms contained in 
this clause is first that it overrides the terms 
contained in another clause of the docu- 
ment. This is clear from the words ‘not- 
withstanding anything herein contained’. 
Again, the words (to the extent mentioned 
above, viz. Rs, Sixty lacs) show that the 
liability was limited to Rs. 60 lacs. No 
doubt the words, ‘mentioned. above’ after the 
words ‘to the extent? may have reference to 
the terms contained’ in para 1 of the docu- 
ment, according to which, the liability was 
all inclusive but the next following words, 
‘viz. Rs. Sixty lacs’ explain the extent to 
which the liability ‘was undertaken. ‘Viz.’, 
according to Websters Dictionary means, 
‘namely’, The words ‘mentioned above’ have 
thus been explained by the next following 
words ‘viz. Rs. Sixty lacs’. The words, ‘viz, 
Rs. Sixty lacs’ quantify and limit the extent 
of the liability of the defendant up to Rupees 
Sixty lacs only. Thus, the liability under 
the redemption bond, in my view, was limit- 
ed to Rs. 60 lacs. 


74. The learned counsel appearing for 
the plaintiff contended that the words ‘to the 
extent mentioned above viz, Rs. Sixty lacs’ 
mean only principal and have been used only 
to identify the principal amount and not the 
lability. 


75. This contention cannot be accepted. 
The word ‘extent’, 'according to Chambers 
20th Century Dictionary, means —the space 
or degree to whicha thingis extended; bulk, 
compass, scope, degree or amount ‘to some 
extent’, a stretch or extended space, evalua- 
tion of property etc. -The word ‘extent’, in my 
view, means the scope of liability which has 


1982 Sain Ditta Mal v. 


beem named as Rs. 60 lacs. If the purpose 
was only to refer to the loan agreemen: or 
the loan amount, then ordinarily after the 
words ‘to the extent mentioned above’, there 
was no necessity of adding the words ‘viz. 
Rs. Sixty lacs’, The liability of the defen- 
dant was, therefore, to the extent of Re. 60 
lacs only. It may be added here that the 
liability would remain the same even in case 
the relationship of the plaintiff and the de- 
fendant was that of a creditor and the 
principal debtor. 


76. Mr. Rajiv Sauhney then contended 
that the plaintiff may be allowed interest in 
equity. Reliance was placed on the decision 
of the Supreme Court in Mahabir Prasad 
Rungta v. Durga Datta (AIR 1961 SC 990). 
It was laid down in this case that interest 
for a period prior to the commencement of 
the suit is claimable either under an z2gree- 
ment or usage of trade or under a statutory 
provision or under the Interest Act for a 
sum where notice is given. Interest is also 
awarded in some cases by course of equity. 
In the present case, there is no specific egree- 
ment regarding’ interest in the deel of 
guarantee. There is no plea or proof of 
usage of trade. It was conceded by the 
learned counsel for the . plaintiff tha: the 
provisions of the Interest Act were not at- 
- tracted. 


77. Now, it has to be seen whethe: the 
circumstances existed to invoke eqtitable 
jurisdiction to allow interest. The circum- 
stances relied upon are: (1) that it was a 
commercial transaction; (2) the creditor was 
a bank and it was its business to acvance 
joans on interest and on all its transactions 
the payment of interest was involved; and 
(3) that under the deed of guarantee the 
liability of the surety was to arise first when 
notice in writing was given to it by the bank 
requiring it to pay and that such a notice 
has been given as far back as Oct. 27, 1976, 
copy Annexure VII to the plaint. The de- 
fendant did not make the payment ir spite 
of the notice. 


78. These circumstances would not help 
the plaintiff, much in a claim against the 
surety. 


79. In any case, in Maine and New 
Brunswick Electrical Power Co. Ltd. v Alice 
M. Hart (AIR 1929 PC 185), it was held 
that when once a contract has been exzcuted, 
then apart from cases where rescission on the 
ground of fraud is sought, there remains 
nothing to attract the equitable jurisdiction 
and interest cannot be allowed on equitable 
principle. Consequently, interest on equi- 
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table principle cannot be allowed. Even 
otherwise, it is not a case of hardship inas- 
much as the remedy of the plaintiff-creditor 
for the balance amount would still be avail- 
able against the principal debtor under the 
decree passed by the Kanpur Court, 

$0. The result is that the plaintiff is 


‘entitled to recover only Rs. 60 lacs from the 


defendant. Issues are decided accordingly. 
81. In conclusion, a decree for Rs. 60 
lacs (Rupees sixty lacs) with proportionate 
costs and future interest at 12.5% per annum 
on Rs. 55 lacs (Rupees fifty-five lacs) from 
the date of the suit till realisation is passed 
in favour of the plaintiff against the defen- 

dant, 
Order accordingly. 
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S. RANGANATHAN, J. 
Sain Ditta Mal, Petitioner v. Union of 
India and others, Respondents. 


Civil Writ Petn. No. 266 of 1971, D/- 
28-5-1982. 


(A) Defence of India Rules (1962), 
Rr. 126-1, 126-M, 126-X — Search of peti- 
tioners’ residence — Seizure of round pieces 
of gold — Search and seizure both under 
Customs Act and DIR in pursuance of 
warrant of Asstt. Collector — Warrant ful- 
filling requirements of notification under 
Rule 126-X — Held, search and seizure were 
with due authority. (Customs Act (1962), 
S. 110). 


Where the petitioners’ residence was 
searched on 6-7-1956 and certain round 
pieces of gold were seized by the Inspectors 
and Sub-Inspectors: of Central Excise in 
pursuance of a warrant issued by the Asstt. 
Collector, the search and seizure being both 
under Customs Act and Defence of India 
Rules, 1962, and the warrant issued by Asstt. 
Collector having fulfilled requirements of 
permission (of superior officer) as contem- 
plated by notification issued under R. 126-X 
of the D. I. R., it could be said that the 
search and seizure were with due authority. 
The fact that an extension (for purposes of 
confiscation} was taken by the authorities 
under Section 110 (2) of the Customs Act 
did not imply that the search and seizure 
had been effected only under Customs Act. 
In the very nature of thirgs, in most searches 
initiated because existence of smuggled gold ` 
was suspected, a reason to believe that there 
had been violation of D. I. R. was also im- 
plicit. Even, otherwise, in view of notifica- 
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tion under Rule 126-X read with Rule 126-L 
it was enough if the necessary satisfection 
was entertained before the actual -search and 
seizure was made. (Paras 13, 12, 10) 

(B) Gold (Control) Act (45 of 1968), Sec- 
tions 79, Proviso 2; 116 (2) — Defence of 
India Rules (1962), Rr. 126-L, 126-M — 
Seizure of petitioners’ gold on 6-7-1966 — 
Notice for confiscation issued on 5-8-1967 — 
Confiscation of gold on 13-9-1968 — Con- 
fiscation was illegal and gold must be re« 
turned to petitioners — Effect of statutory 


fiction in Section 79 read with Section 116 (2). 


-- Relative scope of Section 79 of Gold 
(Contro) Act and Section 110 (2) Customs 
Act. ((i) Customs Act (1962), S. 110 (2); 
(ii) Interpretation of Statutes; (ii) General 
Clauses Act (1897), S. 6). 


Where certain round pieces of gold were 
seized in pursuance of search made of peti- 
tioners’ residence on 6-7-1966 under both 
Customs Act and Defence of India Rules 
and within first six months of the se:zure 
(which expired on 5-1-1967) the authorities 
exercised their right of extension under Sec- 
tion 110 (2) of the Customs Act, however 
the authorities failed to take any decision re- 
garding confiscation by 5-7-1967 and instead, 
on 5-8-1967 a show cause notice under 
Rule 126-M of the D. I. R. was issued by 
Collector for confiscation of the gold -under 
Section 126-M thereof and the proceeding 
concluded on 18-7-1968 resulting in confisca- 
tion of the gold on 13-9-1968, the notice 
issued on 5-8-1967 under the D. I. R. was 
quite valid and proper as at the time there 
was no limitation prescribed for initicting 
action for confiscation. The action of the 
authorities in issuing notice on 5-8-1967 was 
saved by the provision contained in Sec- 
tion 117 (2) of the Gold (Control) Ordinance. 
In any event, it was also saved by S. 115 (2) 
of the Gold (Coatrol). Act. The position 
being governed by specific provisions of Sec- 
tion 116 (2) of the Gold (Control) Act, the 
question as to the extent of the applicability 
of Section 6 of the General Clauses Act did 
not arise. The effect of these two provi- 
sions in the Ordinance and Act was that the 
seizure made as well as the notice issued 
under the D. I. R. was deemed to have been 
made and issued under the corresponding 
provision of the Act itself. In other words, 
by a statutory fiction, ihe notice issued on 
5-8-1967 must be deemed to be a _ nctice 
issued under Secticn 79 of the Gold Control 
Act. The notice being after six months from 
the seizure, the confiscation of the cold 
pieces in question was invalid and the peti- 
tioners were entitled to the return of such 
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articles in view of the proviso to S. 79 of 
the Gold Control Act. The declaration of 
the confiscation made on 13-9-1968 as in- 
valid would not irrevocably affect the Gov- 
ernment’s right of recourse against the gold 
in question. (Paras 18, 19) 
When a statutory fiction is enacted, it 
must be given its full effect and one must 
not allow one’s mind to boggle on the 
ground that some: apparent anomaly may 
arise from the assumptions stipulated. 
(Para 19) 
The statute i.e. Gold (Control) Act itself 
has an inbuilt provision to safeguard the 
interest of the revenue. To proviso to Sec- 
tion 79 enables the.Collector of Customs to 
extend the period of six months if found 
necessary. There is nothing to prohibit the 
extension, being made even after the expiry 
of the period of six months. Unlike the 
corresponding provision in S. 110 (2} of the 
Customs Act, the extension under S. 79 is 
not limited to a single extension for a period 
of six months. There is no provision re- 
stricting the period for which the extension 
can be allowed. The only limitation is that 
it is a quasi-judicial power that has to be 
exercised after notice to the party concern- 
ed. The Customs Act also contains another 
limitation that the extension can be allowed 
only on sufficient cause being shown. Even 
that limitation is absent under S. 79, 


(Para 19) 
(C) Defence of India Rules (1962), 
R. 126-A — Ornaments — Round pieces of 
gold are not ornaments within the definition. 


! (Para 20) 

Cases Referred: _ Chronological Paras 
1977 Cri LJ (NOC) 149 (Cal) : 81 Cal WN 
159 l 16, 17 
1975 Cri LI 739 0 & K 15, 17 
AIR 1972 SC 689 15, 16 
AIR 1971 SC 1193 _ ou 16, 18 
AIR 1970 Guj 108 10, 12, 13 


Kapil Sibal, for Petitioner; Mr. Mahajan, 
for Respondents. 

ORDER :— These two writ petitions filed 
by Sain Ditta Mal and his son Harivansh 
La] raise the same issues and can be dis- 
posed of by a common judgment. It is com- 
mon ground that the facts are identical in 
both cases and do not need to be separately. 
dealt with. ; 


2. The petitioners are citizens of India. 
Each of them is a ‘certified goldsmith’ with. 
in the meaning of the Gold Control Rules 
in Part XI-A of the Defence of India Rules 
1962. The residential premises of the peti- 
tioners viz., 4-B/32,: Old Rajinder Nagar, 


a 


| 1982 


Customs Department on 6-7-1966. Gold 
ornaments weighing 502 gms. and 120 round 
pieces of gold were taken into. custody. 
Eventually the gold ornaments have been 
released and I am not concerned with them 
here. However, the 120 round pieces of gold 
have been confiscated and a personal penalty 
has been imposed on each of the petitioners 
and it is the validity of this confiscation and 
these penalties that are under challenge in 
these writ petitions. 

3. On 6-7-1966, immediately after the 
search and seizure, a statement was record- 
ed from each of the petitioners. According 
to the petitioners these statements had been 
obtained from them by threats and coercion 
and they had stated so in their telegram and 
letters of the. 7th and 11th July, 1966. This 
aspect of the matter is, however, not of 
much relevance now. Under the Customs 
Act, 1962 the authority had to initiate action 
to confiscate the seized articles within a period 
of six months of the seizure (which could be 
extended by another period of six months) 
failing which they were bound to return the 
goods to the petitioners, vide S. 110 (2) of the 
Act. In the present case, the first six 
months’ period expired on 5-1-1967 but the 
authorities exercised their right of extension. 
They had, therefore, to take a decision re- 
garding confiscation by the Sth July, 1967 
but they failed to pass any order of con- 
fiscation by this date. 


4. On 7-7-1967, ‘the petitioners wrote to 
the authorities seeking the release of the 
goods as they had not received any notice 
regarding confiscation. The goods were not 
released. Instead, on 5-8-1967, a notice was 
issued from the Collector of Central Excise 
(respondent No. 3) calling upon the peti- 
tioners to show cause why the pieces of gold 
should not be confiscated under R. 126-M 
for the contravention of Rr. 126-B, 126-C, 
126-E, 126-H and 126-I of the Defence of 
India Rules, 1962 and why a personal penalty 
should not be imposed on the petitioners 
under Rule 126-L (16) of the said Rules. The 
petitioners gave a written reply on 14-9-1967 
and were also personally heard in proceed- 
ings which concluded on 18-7-1968. On 
13-9-1968, the third respondent passed an 
order confiscating the gold pieces and orna- 
ments under Rule 126-M and. imposing a 
penalty of Rs. 10,000/- on each of the peti- 
tioners. The petitioners preferred appeals to 
the ‘Gold Control Administrator (respondent 
No. 2) on 18-10-1968 and added certain fur- 
ther grounds of appeal on 3-9-1969. The 
appeal was decided by the second respon- 
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dent on 8-2-1971. He released the ornaments 
but confirmed the confiscation of the gold 
pieces. The penalty on each of the peti- 
tioners was reduced from Rs. 10,000/- to 
Rs. 4,000/-. The ‘petitioners, aggrieved . by 
the orders dated 13-9-1963 and 8-2-1971, 
have filed these writ petitions and pray for 
the issue of writs of certiorari quashing “the 
above two orders and for directions to the 


respondents to return the gold pieces to the — 


petitioners. 


5. Learned counsel for the petitioners, 

Sri Kapil Sibal, did not, rightly it seems to 
me, seek to canvass before me the merits 
of the findings of the respondents. He con- 
fined himself purely to certain legal proposi- 
tions on the basis of which he tried to per- 
suade me that the orders of confiscation and 
penalty are illegal and without jurisdiction. 
It is necessary, in order to appreciate these 
arguments to briefly outline some of the rel- 
evant provisions of the Customs Act, the 
Defence of India Rules and the Gold Con- 
trol Act, 1968 which was enacted during the 
pendency of the impugned proceedings. 
A. Customs Act: The Customs Act, 1962. 
makes provisions, inter alia, for the seizure 
of “smuggled” goods. i.e. improperly im- 
ported goods which are liable to confisca- 
tion under Sections 111 to 113 of the Act. 
It is unnecessary for our purpose to set out 
the details of these provisions elaborately 
except to- mention that the Act confers ex- 
tensive powers of search and seizure on cus- 
toms officers in order to lay their -hands on 
such smuggled goods. In particular S. 105 
(1) provides : 

“If the Assistant Collector of Customs 

be . has reason to believe that any goods 
liable to confiscation or any documents or 
things which in his opinion will be useful 
for or relevant to any proceeding under this 
Act, are secreted in any place he may auth- 
orise any officer of Customs to search or 
may himself search for such goods, docu- 
ments or things.” 


Sub-section (2) makes the provisions of the 
Criminal P. C. applicable in respect of such 
searches. Section 108 gives the officers 
powers to examine persons, record state- 
ments and conduct enquiries and investiga- 
tions. Section 110 enables the proper offi- 
cer to seize goods where he has reason to 
believe that such goods are liable to con- 
fiscation under the Act. In the present case, 
there is no dispute that the premises of the 
petitioners were searched in pursuance of a 
“search warrant issued by the Assistant Col- 


` lector (Hars.) Central Excise Collectoraie, 


~~ 
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New Delhi” and the gold pieces in cuestion 
seized. 


B. The Defence of India Rules: 

On 26-10-1962 the President of Indic issued 
a Proclamation of Emergency under Arti- 
cle 252 (1) of the Constitution and >n the 
same day he also promulgated the Defence 
of India Ordinance (No. IV) of 1962. In 
pursuance of the Ordinance were framed the 
Defence of India Rules, 1962. Tbe Ordi- 
nance was replaced by the Defence of India 
Act (No. 51) of 1962 which came into force 
on 12-12-1962. The rules framed earlier 
were continued under the Act. 

Oa 10-1-1963 the rules were amended to 
` inclade Part XII-A relating to Gold Control. 
They were amended subsequently in Nov., 
1956 but these amendments are not material 
‘here. For purposes of convenience I shall 
call these rules the “D. I. R.” to avoid con- 
fusion with the Gold Control Act and Re- 
eulations that were introduced subsequently 
and to which I shall refer a little later This 
part consisted of six chapters and comprised 
of Rr. 126-A to 126-Z. It is necessary to 
refer to some of the rules here. 

Rule 126-A gives relevant definitions. 
“Administrator” means the Admin‘strator 
appointed under Rule 126-J who can be re- 
ferred to as the “G. C. A.” “Certified gold- 
smith” is defined by Clause (bb) to mzan “a 
dealer who holds a valid certificate granted 
under Rule 126-HH recognising him as a 
goldsmith”. Clause (c) defines a “desler” as 
a “person who carries on directly or other- 
wise, the business of— 

(i) making, manufacturing, buying, selling, 
supplying, distributing, melting, processing or 
converting ornaments, 

(ii) buying, selling, supplying, distributing, 
melting, processing or converting god for 
the purpose of making or manufacturing 
ornaments, 


for cash, deferred payment, remuneration or 
other valuable consideration, and ircludes 
certain categories of persons the details of 
which are unnecessary for my present pur- 
pose. “Ornament” as defined in Cl. (f) as 
“any article in a finished form, meant for 
personal adornment or for adornment of any 
idol, deity or any other object of religious 
worship, made of, or manufactured from gold 
whether or not set with stones or gems, real 
or artificial or with pearls real, cultured or 
imitation or with all or any of them and in- 
cludes parts, pendants or broken pieces of 
ornaments”; and “primary gold” is defined 
by Clause (g) to mean “gold in any urfinish- 
ed or semi-finished form” 
“all ingots, bars, blocks, slabs, billets, shots, 
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pellets, rods and wires’. “Refiner” and “re- 
finery” are defined in Cis. (h) and (i) but it 
is unnecessary to ‘set them out here. Under 
Rule 126-B, a licensed dealer or a certified 
goldsmith, in the absence of special authority, 
“shall not make ior manufacture or other- 
wise work on ornaments and articles; a re- 
finer may make standard gold bars but can- 
not make, manufacture etc. articles or orna- 
ments; and other persons can do neither. 


Chapter III deals with the licensing of 
dealers and refiners. Rule 126-P, in Chap- 
ter IV, requires the making of returns by 
dealers and refiners as to the particulars of 
gold in their possession or under their con- 
trol in prescribed forms within prescribed 
periods. Rule 126-H lays restrictions on 
possession and sale of gold after the com- 
mencement of the Act. Sub-section (1-A) 
(sic) prohibits all persons, other than a 
licensed dealer or: refiner from owning or 
having in his control, custody or possession 
any primary gold: beyond a prescribed date 
but this provision! came into effect only in 
1967. Chapter IV-A deals with certified 
goldsmiths and artisans, Rule 126-HH being 
the provision relating to the former, 
R. 126-1 provides for declarations by all per- 
sons, other than dealers and refiners, as to 
the details of articles and ornaments of gold 
owned by them., Rule 126-II, previously 
Section 126-I (11), raises a presumption that 
any person, who is in possession, custody or 
control of any article, ornament or primary 
gold, is the owner thereof, until the contrary 
is proved. Chapter VI contains miscellane- 
ous provisions but! these are very important, 
Rule 126-L reads as follows, in so far as it is 
relevant for the present purposes: 


“126-L. Power of entry, search and seizure, 
to obtain information and to take samples — 
Any person authorised by the Administrator 
by writing in this behalf may-— 


(a) enter and search any refinery of which 
the refiner or the ‘establishment of a dealer 
who is licensed under this Part; 

(b) seize any gold in respect of which he 
suspects that any provision of this Part has 
been, or is being, or is about to be, con- 
travened, along with the package, covering 
or receptacle, if any, in which such gold is 
found and thereafter take all measures 
necessary for their’ safe custody; 


(c) seize any books of account, return or 
any other document relating to any gold in | 
respect of which he suspects, that any provi- 
sion of this Part has been or is being or is 
about to be, contravened and thereafter take 
all measures necessary for their safe custody. 


| 
i 
| 
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(2) Any person. sithovined by..the Central 
Government by writing in this behalf may— 

. (a) enter and search any premises, not 
being a refinery or establishment. referred to 
in sub-rule (1),. vaults, lockers or any other 
place whether above or below ground. 


(b) seize any gold in respect of which he 
suspects that any provision of this part has 


been, or is being or is about to be contra-- 


vened, along with the package, covering Or 
receptacle, if any, in which such gold is 
found and thereafter take all measures neces- 
sary for their safe custody. 


(3) Any officer authorised by the Amin: 
istrator by writing in this bebalf may search 
any person if that officer has reason to 
believe that such person has secreted about 
his person— 

(a) any gold in respect of which such 
- Officer suspects that any provision of this part 
has been, or is being, or is about to be con- 
travened. hes 

_ (b). any document ee to such gold. 

(4) to (11). 

(12) The provisions of the Code of Cri- 
minal Procedure, 1898 (V of 1898) relating 
to search .and seizure shall, so far as they 
are applicable, apply in relation to search 
and seizure made under this rule. 


(13) Any gazetted officer - authorised by 
the Administrator in this behalf may hold 
an inquiry for the purpose of ascertaining 
whether any contravention of any of the 
provisions of this part has been, is being, or 
is about to be committed, and shall for the 
purposes of such inquiry have power to 
summon any person whose attendance he 
” considers necessary either to give evidence 
or to produce any document or other thing. 

(14) The Administrator may call for in- 
formation. from any person for the purpose 
of ascertaining whether or not there has been 


any contravention of any of the provisions 
‘of this part. 


(15) & (16) ms = 


Explanation sears me Age l 
Rule 126-M is important. It declares : 
“Any gold seized. under Rule 126-L, 


together with the package, covering. or re- . 
ceptacle,. if any, in which such gold is found. 


shall be liable to confiscation.” 

The. rule proceeds to set out the details of 
the persons empowered to confiscate, their 
, powers and provisions for appeal: and- revi- 
sion and-other details not relevant for our 


-present purposes. Rule 126-X is also relevant. 
It provides : 
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“The Central. Government may perform 
all or any of the functions of the Admin- 
istrator and may, by notification, exercise 


‘all or any of the powers conferred by this 


Part on the Administrator if that Govern- 
ment is of the opinion that it is necessary oF 
expedient in the public interest so to do.” 
C. Gold Control Act and Regulation: 

The third phase with which I am concern- 
ed starts with the withdrawal of the pro- 
clamation of emergency on 10-1-1968. This 
led to the lapse on 10-7-1968 vide S. 1 (3) of 
the Defence of India Act and the Defence of 
India Rules. The President promulgated the 
Gold. Control Ordinance, 1968 on 29-6-1968 
which replaced, by its provisions, the provi- 
sions of Part XII-A of the D. I. R. Sec- 
tion 117 of the Ordinance, however, needs to 
be set out. It ran: 

“117 (1) As from the commencement of 
this Ordinance, the provisions of Part XII-A 
of the Defence of India Rules, 1962 shall 
stand repealed and upon such repeal, S. 6 of 
the General Clauses Act, 1897, shall apply 
as if the said part were a Central Act.. 

(2) Notwithstanding the repeal made by 
sub-section (1) but without prejudice to the 
application- of Section 6 -of -the General 
Clauses Act, 1897 any notification, order, 
direction, appointment or declaration made 
or any notice, licence or certificate issued or 
permission, authorisation or exemption grant- 
ed or any confiscation adjudged or penalty 
or fine imposed or any forfeiture ordered or 
any other thing done or any other action 
taken under or in pursuance of the provi- 
sions of Part XII-A of the Defence of India 
Rules, 1962, so far as it is not inconsistent 
with the provisions of this Ordinance be 
deemed to have been made, issued, granted, 
adjudged, imposed, ordered, done or taken 
under the corresponding provisions of this 
Ordinance.” 


The Ordinance was replaced by the Gold 
Control Act of 1968 which passed on 24-8- 
1968 which came into force on 1-9-1968. 
Section 116 @) of the Act again contained 
a saving provision in the following terms: 
“Notwithstanding such - repeal, anything 
done or- any action taken including any 
notification, order .or appointment made, 


direction - given, notice, licence or certificate 


issued, permission, authorisation or > exemp- 
tion granted, confiscation adjudged, penalty 


or fine imposed, or forfeiture: ordered whe- 


ther under the Gold (Control) Ordinance 1968 
or Part XII-A of the Defence of India Rules, 
1962, shall. in.so far as it is not inconsistent 


with the provisions of .this Act, be deemed 
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to have been done, taken, made, given, issued, 
granted, adjudged, imposed or ordered as the 
‘case may be, under the corresponding provi- 
sion of this Act, as if this Act had com- 
menced om the 29th day of June, 1968.” 

6. In the light of these provisions, the 
first contention raised by counsel for the 
petitioner is that there has been no valid 
confiscation of the goods under Rule 126-M 
of the D. I. R. The argument runs thus: 
Rule 126-M authorises the confiscation only 
of gold seized under Rule 126-L. Rule 126-L 
(2), which applies in this case, empowers a 
search and seizures by a person “authorised 
by the Central Government by writing in 
this behalf.” The search and seizure in this 
case was admittedly in pursuance of a search 
warrant issued by an Assistant Collector of 
Central Excise under the Customs Act, 1962. 
The seizure consequent on this search, be- 
_ came, to say the least, inefféctive on 5-7-1967 
on the expiry of the one-year period speci- 
fied in Section 110 (2). That being so, there 
is no valid seizure at all under the D. I. R. 
much less one under R. 126-L. It follows, 
therefore, that the confiscation is illegal and 
unjustified. 

7. Prima facie, these contentions appear- 
ed to carry some weight, particularly because 
the respondents, admit that action was taken 
under the Customs Act for the search and 
seizure and that an extension of time for 
action under Section 124 of the Customs Act 
was made on 5-1-1967 as already stated. 
Learned counsel for the respondent, however, 
submitted that the arguments on behalf of 
the petitioners proceed on a basically wrong 
premise both of law and fact. He urges 
that the seizure was based in fact on a 
prima facie satisfaction not only regarding 
violations of Cusfoms Act but also of viola- 
tions of the D. I. R. The contentions Jack 
substance in law because he says the pre- 
mise that a search and seizure under the 
D. I. R. needed separate search warrant is 
without foundation. After hearing both 
counsel I am of opinion that the plea on 
behalf of the respondents should be upheld. 


8. First, as to the factual situation, the 
position is this. The petitioners have filed, 
as Annexure A to the writ petition, the 
“Panchanama” recording what transpired at 
the search and seizure effected on 6-7-1966. 
This is signed by the Inspector of Customs, 
the two petitioners and the panch witnesses. 
The first sentence of the second para of this 
document reads: 


“The gold ornaments wighing 502 gms. in 
gross are reasonably believed by the Cus- 
- loms Officers to have been manufactured in 
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contravention of the Gold Control Rules.” 
It proceeds to say: 

“The 120 gold pieces are reasonably be- 

lieved by them to have been mdde of 
smuggled gold and manufactured in con- 
travention of Gold Control Rules.” 
It is true that the memo in all probability 
may have been prepared by the officers and 
‘signed by the petitioners but it clearly shows 
that the articles: were seized both under the 
Customs Act and the D. I. R. Learned 
counsel for the respondent placed before me 
a seizure report’ also- prepared on the same 
date. It no doubt refers to certain other 
matters about which the petitioners say they 
have their own explanation. I am referring 
to the memo, however, not in respect of 
those other particulars but for a very limit- 
ed purpose. It refers to an interrogation of 
Harivansh Lal at which one of the questions 
put to him was whether he bad declared the 
seized gold piecés under the Gold Control 
Rules. It also; refers to the petitioners 
having been arrested “under S. 104 of the 
Customs Act, 1962 and Rule 126-L of the 
Gold Control Rules.” It is true that both 
these documents relied upon by the respon- 
dents are not: antecedent to the actual: 
search. It is also true that the appropriate 
authority must entertain satisfaction about a 
violation of the Customs Act and ‘the 
BD. L R. prior to the seizure, search and 
seizure and not afterwards. But the two 
above documents were contemporaneously 
drawn up and they can be taken into ac» 
count to show that the gold was seized 
under both the enaciments and because a 
competent authorify enterfained the necessary 
satisfaction in this regard. It was a search 
and seizure under both the enactments rolled 
into one. 


9, But, says learned counsel for the peti- 
tioners, while the entertainment of prior 
satisfaction is demonstrable for purposes of 
the Customs Act'by the existence of a search 
warrant, it is negatived by the absence of 
such a warrant under the D. I. R. This 
argument must succeed if, as under the Cus- 
toms Act, there is, also under the D. I. R. a 
necessity for the issue of a search warrant 
in favour of a particular officer expressing 
satisfaction of the officer issuing the warrant 
that search is necessary on account of ap- 
prehended violation of the D. I. R. But an 
examination of the D. I. R. shows that the 
scheme thereof: is somewhat different. It. 
will be seen from the provisions of R. 126-L 
already extracted that a search and seizure 
can be effected’ by “any person authorised 
by the Administrator by writing in this be- 


1982 


half” under Rule 126-L (1) and “by the Cen- 
tral Govi. by writing in this behalf” under 
Rule 126-L (2). There was some controversy 
before me whether the present case 18 
governed by sub-rule (2) or-sub-rule (1) also. 
It is, however, unnecessary to go into this 
controversy as R. 126-X empowers the Cen- 
tral Government to exercise all the functions 
of the Administrator and, whether it is sub- 
Tule (1) or (2), an authorisation by the Cen- 
tral. Government “by writing in this behalf” 


is a pre-requisite for any search or seizure. 


under Rule 126-L. The question is whether 
such authorisation exists in the present case 


16. The respondents seek an answer to 
the above question in the affirmative and ir 
support of this prayer, they rely upon 
Notification S O 130 (No. F.7 (26)/63-S B 
dated 9-1-1963) issued by the Ministry oZ 
_ Finance in exercise of the powers conferred 
by Rule 126-X read with notification oZ 
5-11-1963. Both the notifications are fullr 
extracted in Jayanti-Lal v. Union of India, 
AIR 1970 Guj 108 and it is, therefore, not 
necessary to set out the notification here. E£ 
authorises officers of the Central Govern- 
ment department not inferior in rank te 
officers specified in Col. 2 of the table ap- 
= pended below as the persons who shall 
exercise any or all the powers of the Gold 
Board in relation to matters specified in ths 
corresponding entries in Column 3 and 
Column 4 of the said table. It contains in 
the second column the names of certain of 
cers of Customs and Central Excise Depart 
ment who are authorised to exercise powers 
and functions under the D. L R. specified in 
_ column No. 3 and fhe nature of the powers 
and functions as designated in column No. £. 
Serial No. 5 authorises any officer not in 
ferior in rank to a Sub-Inspector of Central 
Excise to exercise powers of entry, search 
and seizure under Rule 126-L (1) and serial 
No. 6 authorises any officer not below ths 
rank of a “Sub-Inspector with the writtea 
permission of the Superintendent” to exercise 
similar powers under Rule 126-L (2). Serie] 
No. 6 was modified by the second notifica- 
tion of 5-11-1963. This substituted, in 
column No. 1, for “Sub-Inspector with tha 
written permission of the Superintendent” 
the following (at p. 115):— 


“Sub-Inspector of the Central Excise De 
partment with the written permission of the 
_, Superintendent, Preventive Officer of tha 
Customs Department for fhe time being en- 
ployed for the prevention of smuggling, with 
the written permission- of a gazetted officer 
of. the Collectorate of Customs, any officer 


Sain Ditta Mal v. Union of India 


Delhi 515 


of the Directorate of Revenue Intelligence 


It is clear that under the powers conferred - 
by -those Notifications, the designated offi- 
cers can enter and search the premises de- 
scribed and seize gold etc., in the event of 
suspected contravention of the Rules. This 
notification read with Rule 126-L indicates 
that there is no necessity of the issue of a, 
search warrant prior to entry or search and 
that it is enough if the necessary satisfaction 
is entertained before the actual search and| 
seizure is made. It is not disputed that the . 
officers who made the search and seizure in 
this case were officers not below the ranks 
designated above. 


11. The further question, however, is 


‘whether Rule 126-L (1) and () envisage a 


specific writing authorising a particular: offi- 
cer to enter and search certain premises or 
whether a general authorisation by means 


of the nolification above cited will suffice ` 


for the purpose. Learned Counsel for the 
petitioners says that tbe notification only 
contains a general authorisation for perscns 
not below a particular rank to act and 
exercise certain powers and functions and 
that before an actual search or seizure 
can be effected in a particular case 
there should be an authority in this behalf 
in favour of a particular officer in writing. 
Learned counsel submits that if is an elemen- 
tary principle of criminal procedure — and. 
the provisions of the Criminal P. C. are 
made applicable under R. 126-L (2) — that 
there can be no search without a search 
warrant and that this cardinal requirement 
will not be otherwise fulfilled. 


12. The contentions of the learned coun- 
sel are to a large extent, answered by a judg- 
ment of the Gujarat High Court (Jayanti 
Lal v. Union of India, AIR 1970 Guj 108) 
earlier referred to. In that case, the premises 
of the petitioner were searched by certain 
Inspectors and Sub-Inspectors of Central 
Excise and some undeclared hidden gold was’ 
seized. One of the conientions of the peti- ` 
tioner who sought to have a notice of con- 
fiscation issued to him quashed was that 
R. M. Shelat who seized the declared gold 
was not duly authorised by the Central Gov- 
ernment under Rule 126-L (2) and that 
therefore there being no valid seizure, the — 
notice for confiscation was invalid.. Bhag- 
wati C. J. (as his Lordship then was) repelied 
this argument. The various aspects cf his 
finding on this argument are as follows :— 

{a} If is not correct io say that a valid 
seizure under Rule 126-L is not a pre- 
requisite for a confiscation under R. 126-M 
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and that once there is a seizure — whatever 
its nature — a confiscation would be valid. 


(b) The reference in the notifications to 
Gold Board was mistaken and inappropriate 
but this should be construed as empowering 
the officers to exercise the powers in ques- 
tion. 

(c) The authority conferred on thesé per- 
sons was not ineffective because it was con- 
ferred by designation and not by name. 

(d) There was nothing wrong in the in- 
direct authorisation — i.e. of certain off- 
cers conditional to permission by another — 
and it is not necessary that it should be un- 
conditional or directly in favour of the per- 
son concerned. 


This decision answers the contention of the 


petitioner that the seizure could not have 
been effected without a specific search 
warrant and that the authority of the notifi- 
cation is not good enough to enable an offi- 
cer to enter, search and seize provided he 
falls within the terms of column No. 2 of 
ihe above notifications. 


13. There is, however, one aspect of the 
present case that is not directly covered by 
fhe Gujarat decision. It will be seen that, 
in that case, the officers who conducted the 
search and effected the seizure were sub- 
Inspectors and Inspectors of Central Excise 
and under the notification of Nov., 1963 
they needed the written permission of the 
Superintendent of Central Excise before they 
could conduct a search or effect a seizure. 
it is seer that the written permission of the 
Superintendent had been obtained on 17-11- 
1964. one day before the search for the 
search and seizure. No such written per- 
mission before the search and seizure in the 
present case has been placed on record by 
the respondents. I do not, however, think 
that the search and seizure are vitiated for 
this reason. It is unfortunate that the search 
warrant has not been placed before me by 
the respondents but it is quite clear, in my 
opinion that the warrant issued by the As- 
sistant Collector of Central Excise (HQ), 
New Delhi also fulfills the requirements of 
permission contemplated by the notifications 
extracted above. 

If it is taken that the search was effected 
ty the Preventive Staff of the Customs De- 
partment in pursuance of a search warrant 
issued under the Customs Act by the As- 
sistant Collector of Customs (as appears 
from-the seizure memo and the petitioners’ 
representation before the Collector of Cen- 
tral Excise and his memo of appeai to the 


~ [Gold Administrator) the. case falls under 
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serial No. 6 above. Again, if it is taken that 
the officers who conducted the search were’ 
Inspectors and Sub-Inspectors of Central 
Excise, they had the written permission of 
the Assistant Collector, an officer superior 
to the Superintendent and the proceedings 
were, therefore, in order. In either view of 
the matter, therefore, I think the search and 
seizure were with due authority. The 
notifications only contemplate written per- 
mission of the superior officer mentioned 
and so Jong as it is there, I do not think that 
the proceedings will be vitiated even if the 
search warrant ‘did not specifically spell out 
the provisions of the D. I. R. It- would be 
a needless superfluity to insist that two se- 
parate search warrants should have been 
made under the two enactments, 











The fact that-an extension was taken under 
Section 110 (2) does not necessarily imply 


an admission that the search and seizure! - 


had teen effected only under that Act. That) 
extension had to be taken if it had not yet! 
been decided till that further proceedings! 
under the Customs Act should be dropped as 
it was necessary to keep the matter alive 
under that statute. There being no similar 
requirement or restriction under the D. I. R., 
no nctice under, those rules was issued. This 
cannot mean that the proceedings had not, 
even earlier, been initiated under the D.L R. 
as well. In the very nature of things, in 
most searches initiated because existence of 
smuggled gold is suspected, a reason to be- 
lieve that there has been violation of D.L R. 
is also implicit.’ However, as I have point- 
ed out, this is aj case where factually’ as well 
as in law both types of reasons to believe 
existed and it was an integrated search and 
seizure under both the enactments. It is 
difficult to accept the contention that it was 
a case where the search and seizure were 
only under the Customs Act and that, be- 
cause a case thereunder could not be made 
out, the authorities much later decided to 
convert it into one under the D. J. R. 

14. I now pass on to the second conten- 
tion urged by the learned counsel for the 
petitioner. 
tioned earlier, prescribe any time limit for 
confiscation or penalty action in pursuance 
of a seizure. However, the Ordinance pro- 
mulgated on 29-6-1968 as well as the Gold 
Control Act effective from 1-9-1968 provid- 
ed a period of limitation. Section 77 of the 
Act (corresponding to S. 80 of the Ord- 


inance) provided. that no order of adjudica- ~ 


tion of confiscation or penalty could be 
made unless the owner of the gold, convey- 
ance or animal or other person concerned is 


á 


The D. I. R. did not, as men- ` 


` 1982 
| given a notice in writing of the grounds cf 
the proposed ‘confiscation and an opportunity 


of being heard against the proposal.. A pro- 
viso to the section added : 


“Provided further that where no such 
notice is given within a period of six months 
from the date of seizure of the gold, com- 
veyance or animal or such further period as 
the Collector of Central Excise or Customs 
may allow, such gold, conveyance or animal 
shall be returned after the expiry of that 
period to the person from. whose possession 
it was seized.” 


The point made is that, in this case the 
notice under the D. I. R. had been given on 
5-8-1967 and though that may have been 
alright under the rules as they then stocd, 
the position had changed with effect fram 
1-9-1968. The adjudication order in this 
case having been ordered on 13-9-1968, after 
the coming into force of the Act, the con- 
tention is that the order cannot stand in 
view of the fact that no notice of confisca- 
tion/penalty had been issued within <ix 
months of the seizure and there had been 20 
extension of the period by the competent 
authority under the second proviso abcve 
quoted. 


15. In support of the above contention, 
learned counsel for the petitioner relied on 
two decisions.- The first of these is the deci- 
sion of the Jammu and Kashmir High Cort 


in Romesh Chander. v. Supdt. of Customs, 


1975 Cri LJ 739, a decision of Fazl Ali C. J. 
and Jaswant Singh, J. ‘(as their Lordships 
then were). In that case, certain gold Lad 
been seized from the appellants on 6-5-1°66 
in the belief that it was smuggled gold and 
after a notice under Section 111 (k) of he 
Customs Act, 1962 dated 11-5-1966, -he 
` seized gold had been confiscated and personal 


penalties also levied on the two appellants - 


on 17-3-1969. Subsequently on 7-5-1969, 
notices were issued to the appellants call.ng 
upon them to show cause why the. gold 
should not be confiscated under the then 
operative Rule 126-M of the D. I. R. (now 
Section 71 of the Gold Control -Acit) end 
why penal action should not be taken 
against them under the then operative 
Rule 126-L (16) of the D. I. R. (now S. 74 
of the Gold Control Act) These procesd- 
ings were objecied to inter alia, on the 
ground that the notice was time barred end 
that the seizure having taken place long 
before the enforcement of the Gold Control 
Act they could not be proceeded against 
_ under an- enactment which was non-existent 
at the time of the commission of the alléged 
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offence: This contention was accepted by 

After setting out Sections 116 and 117 
respectively of the Goki Control Act and 
Ordinance it was pointed out that Sec. 6 of 
the General Clauses Act could have applica- 
tion only to the repeal of an Act or Re- 
gulation and not to the repeal of Rule. It 
was, therefore, held that action under 
Rules 126-M and 126-L (16) could not be 
taken against the appellant after the repeal 
of the D. I. R. So also, it was held that 
action could not be taken against the ap- 
pellants under Section 71 or 74 of the Gold 
Control Act which had not been in force at 
the time of the alleged commission of the 
offence particularly because S. 116 (2) of the 
Gold Control Act did not incorporate the 
provisions of Section 6 of the General 
Clauses Act. The Court added (at p. 744): 

“The impugned notice also. appears to be 
time barred. There is nothing on the re 
cord to indicate the time during which the 
notice could be issued as extended under 
Section 79 of the Gold Control Act or that 
any notice was served on the appellant 
before the expiry of the initial period of six 
months calling upon him to show cause why 
extension in the period be not granted. The 
notice cannot, therefore, be treated as valid. 
We are fortified in this view by a decision 
of the Supreme Court in Asst. Collector of 
Customs v. Charan Das Malhotra, (1971) 
SCC 697 : (AIR 1972 SC 689) where it was 
held that a civil right which accrues to a 
person on the expiry of the initial period of 
six months cannot be defeated by an ex parte 
order of extension of time by the Collector”. 


16. The second decision relied upon by 
Sri Sibal is that of the Calcutta High Court. 
In Karmarkar v. Union of India, (1976-77) 
81 Cal WN 159 : (1977 Cri LJ (NOC) 149) 
(Cal), certain gold and gold ornaments were 
seized from the shop of the petitioner on 
6-5-1968 and proceedings under R. 126-L — 
were initiated on 13-5-1968. On 13-12-1968 
a notice was issued to the petitioner to show- 
cause against confiscation and penalty under 
Sections 71 and 74 respectively read with 
Section 116 of the Gold Control Act. Re- 
ference was also made in the notice to the- 
corresponding provisions -of the D. I. R. A. 
confiscation order was also passed on 22-10- 
1969. The petitioner, in the writ petition, 
contended that the D. I. R. having been re- 
pealed on 10-7-1968, no proceedings were 
pending against him after that date and so 
the Collector of Customs had no jurisdic- ` 


‘tion to pass the impugned order- dated 22-10- 


1969. The’ Court. rejected this contention 


518 Dethi 


relying on the decision of the Supreme Court 
in Jayanti Lal Amrat Lal v. Union of India, 
(AIR 1971 SC 1193). 


The learned Judge held that the show cause 
notice, issued prior to 29-6-1968, was a 
notice regarding an offence under the D. L R., 
that there was no inconsistency between the 
provisions of the Ordinance and the Act, that 
the Act did not manifest any intention to 
destroy the liabilities incurred under the 
D. I. R. and that, therefore, the Collector 
of Central Excise had the jurisdiction to 
issie the show cause notice under Sec. 79 
of the Act read with Section 116 (1) of the 
Gold Control Act and Section 6 of the 
General Clauses Act for contraventions and 
offences under the D. I. R. since repealed. 
The learned Judge, however, proceeded to 
hold that the confiscation was invalid since 
the notice therefor under Sec. 79 had been 
given beyond the period of six months from 
the date of the seizure of the gold. It was 
pointed out that S. 79 was identical in terms 
with the provisions of Ss. 110 and 124 of 
the Customs Act, 1962 (which, as I shall 
mention a little later, is not quite correct). 
Referring to Asstt. Collector of Customs v. 
Charan Das Malhotra (AIR 1972 SC 689), if 
was pointed out that Sec. 79 does not impose 
a period of limitation for the issue of notice 
but vests a civil right in the person concern- 
ed to get the goods back if notice as speci- 
fied therein was not given. The learned 
Judge concluded: 


“The provision in the second proviso to 
Section 79 of the Gold Control Act is man- 
datory. If within six months from the date 
of seizure the notice is not given in that 
case, the gold “shall” be returned to the per- 
son from. whose possession it was seized. 
In the instant case the gold was seized on 
the 6th of May, 1968 and the nolice was 
issued on the 9th Dec., 1968. So, the period 
of six months expired on 6th Nov., 1968. 
_ No material was placed before me by the 
respondents to show that any order extend- 
‘ing the period was passed by the Collector 
of Central Excise. Where under the statute 
the seized gold shall have to be returned to 
the petitioner on or before 6th Nov., 1968, 
an order of confiscation of the seized gold 
could not be made by the Collector of Cen- 
tral Excise on the 22nd Oct., 1969. So that 
` part-of the order by which the Collector of 

Central Excise confiscated the seized gold 
in lieu of penalty must be quashed.” l 


17. It will be seen at once that the facts 
of the two cases relied upon by Sri Sibal 
are different in certain., material respects 
from those of the present case. In the 
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Jammu and Kashmir case, the gold was 
seized on 6th’ May, 1966 but no proceedings 
were initialed under the D. I. R. or the Gold 
Control Act till 7-5-1969. In other words, 
there was no action taken or pending against 
the appellants under the D. I. R. as on the 
date of the Ordinance viz. 29-6-1968. In the 
Calcutta case, the seizure was on 6th May, 
1968 and though the enquiry for purposes 
of R. 126-L was initiated on 13th May, 1968 
the notice for confiscation and penalty was 
issued only on 9th Dec., 1968. The Gold 
Control Ordinance came into force on 29-6- 
1968 and the Act on 1-9-1968. It was, there- 
fore, a case in which it was possible for the 
authorities to have issued a notice within 
the period limited:in Ss. 79/80 of the Act or. 
Ordinance respectively but they failed to 


issue any notice till 9-12-1968. In the pre- 
sent case, on the other hand, the seizure 
was on 6-7-1966 and the notice issued on 


5-8-1967 under the D. I. R. was quite valid 
and proper as at that time there was no 
limitation prescribed for initiating action for 
confiscation. The question is, whether this 
difference in facts: saves the situation in the 
present case for the respondents, 

18. I shall take it, in favour of the re- 
spondents, that the provisions of the Gold 
Control Ordinance! and the Gold Control 
Act contain nothing mutually inconsistent 
with each other or with the D. I. R. Indeed 
no other view is possible in view of the ob- 
servations of the Supreme Court in Jayanti 


Lal. Amrat Lal: v. Union of India, 
AIR 1971 SC 1193, and this is also 
the view taken (jin the Calcutta case. 
In this case, the seizure took place 
on 6-7-1966 and; as permitted by the 
D. I. R. and before the Ordinance came 
into force, the notice of confiscation and 


penalty under R. 126-L was issued on 5-8- 
1967. The action taken, it is clear, was, 
therefore, saved by the provision contained 
in S. 117 (2) of the Ordinance. In any 
event, it is also saved by S. 116 (2) of the 
Act. Here again, the position being govern- 


ed by the specific provisions of Sec. 116 (2} 


it is unnecessary fo discuss the extent of 
applicability of S. ‘6 of the General Clauses 
Act to such cases. The effect of these two 
provisions in the Ordinance and Act is that 
the seizure made as well as the notice issued 
under the D. I. R. is deemed to have been 
made and issued under the corresponding 
provision of the Act itself. In other words, 
by a statutory fiction, the notice issued on 
5-8-1967 is deemed to be a notice issued 
under Section 79 of the Gold Control Act. 
If that be so, the petitioner is clearly justi- 
fied in saying that the notice being aftep 
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six months from the seizure, the goods have 


to be returned to the petitioner. 

19. But a contention that may be urged 
against this conclusion is that this would 
lead to an absurd result. The seizure was 
in 1966 and no notice need at all have been 
issued within six months under the D. I. R. 
This being so, will it be permissible to so 
interpret the statute as to require, retrosp2c- 
tively as it were, that the confiscation shoald 
be invalid: for the failure of the respondeats 
to issue a notice which they were not bound 
fo issue under the statutory provisions then 
in force? There are three answers to this 
argument. One is that when a statutory 
fiction is enacted, it must be given its Zul 
effect and one must not-allow one’s mind 
to boggle on the ground that some apparent 
anomaly may arise from the assumptions 
stipulated. The second is that the statute 
itself has an inbuilt provision fo safegusrd 
the interest of the revenue. The proviso 
enables the Collector of Customs to extend 
the period of six months if found necessary. 
There is nothing to prohibit the extension 
being made even after the expiry of the 
period of six months. 

It is also interesting to notice that, unlike 
the corresponding provision in Sec. 110 (2) 
of the Customs Act, the extension under 
Section 79 is not limited to a single exien- 
sion for a period of six months. There is 
no provision restricting the period for which 
the extension can be allowed. The only 
limitation is that it is a quasi-judicial pcwer 
that has to be exercised after notice to the 
party concerned. The Customs Act also 
contains another limitation that the exten- 
sion can be allowed only on sufficient cause 
being shown. Even that limitation is absent 
under Sec. 79. But, even if such a linsita- 
tion is read in to save the rule from un- 
reasonableness and unconstitutionality I see 
no grounds on which, if the Collector had 
allowed an extension on 1-9-1968 or soon 
thereafter, on the ground that no action was 
initiated earlier in view of the absence of a 
period of limitation in the D. I. R, such 
extension could have been challenged. “The 
respondents, it seems to me, would well have 
been within their rights if they had extənd- 
ed the period of six months. The fa:lure 
to do so is only due to their own lapse and 
this cannot found a claim of hardship caus- 
ed by the above interpretation of the effect 
of Ss. 79 and 116. ; 

The third aspect of the matter is that t 
declaration of the confiscation made on 
13-9-1968 invalid will not irrevocably affect 
the respondents’ right of recourse against 
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the gold in question. As pointed out by 
Sri Sibal there seems to be nothing to pre- 
clude the respondents from taking fresh 
proceedings for seizure of the gold for con- 
travention of the Gold Control Act in ac- 
cordance with the said Act immediately on 
the goods being returned to the petitioners. 
For while there is a limitation for a confis- 
cation after a seizure, there is no period of 
time within which the respondents should 
seize goods suspected to involve contraven- 
tion of the Act. While, nazurally, I cannot 
express a final opinion about the validity 
and legality of such a seizure, if made, it 
does not seem, prima facie, that the declara- 
tion of the confiscation presently in issue 
would enable the petitioners to “get away” 
with impunity from the consequences of 
their impugned activities. For these rea- 
sons, I would hold, agreeing with the Cal- 
cutta High Court, that the confiscation of 
the gold pieces in question was invalid and 
that the petitioners are entitled fo the return 
thereof in view of the proviso to Section 79 
of the Gold Control Act. . 

20. The last contention of Sri Sibal was 
that the respondents had erred in holding 
that the gold seized was gold in its primary 
form and not ornaments or parts of orna- 
ments as contended for by the petitioners, 
Rule 126A of the D. I. R. contains the fol- _ 
lowing definitions which have also been ex- 
tracted earlier : . 

“(c) “gold” means gold, including its alloy, 
whether virgin, melted, . remelted, wrought 
or unwrought, in any shape or form, of a 
purity of not Jess than nine carats and in- 
cludes any gold coin (whether legal tender 
or not), any ornament and any other article 
of gold;” 

“(e) “ornaments” means any article in a 
finished form, meant for personal adorn- 
ment or for the adornment of idol, deity or 


-~ any other object of religious worship, made 


of, or manufactured from gold, whether or 
not set with stones or gems, real or artificial, ` 
or with pearls, real, cultured or imitation of 
with all or any of them and includes parts, 
pendants or broken pieces of ornaments;” 


“(f) “primary gold” means. gold in any 
unfinished form and includes all ingots, bars, 
blocks, slabs, billets, shots, pellets, rods and 
wires.” as 
I am_unable to agree that the gold pieces 
seized from the petitioners were “ornaments” 
within the meaning of the definition. The. 
articles seized from the petitioners were cir- 
cular gold pieces in a crude form. Accord- 
ing to the respondents the petitioners were 
engaged in properly cutting and polishing 
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them, stamping them with a die containing 
the picture of a Goddess, putting an “ear” 
on them and then disposing them off as 
coins which could form part of a necklace 
cr other ornament. But in the form. in 
-which they were seized they were not orna- 
ments but primary gold. This is also clear 
from certain samples produced at the time 
of hearing. I, therefore, see no substance 
in this contention. 

241. The result of the above discus- 
sion is that the confiscation of the 
gold pieces is set aside and the respondents 
directed to return them to the petitioners. 
Se far as the penalties are concerned, how- 
ever, I see no reason to quash them in view 
of my findings regarding the validity of the 
- continuation of the proceedings under the 
D..I. R. even after the Gold Control Act 
came into force. No other legal infirmity 
that would vitiate the levy of penalty has 
been pointed out. I, therefore, allow the 
writ petition in part and direct the issue of 
a writ of certiorari quashing the orders 
dated 13-9-1968 and 8-2-1971 to the extent 
indicated above and a mandamus to the re- 
spondents to restore to the petitioners the 
120 pieces of gold referred to in the said 
orders. I make no order as to costs, 

Petition partly allowed. 
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M. L. JAIN, JJ. " 


Wanak Chand and others, Petitioners 
v. Chander Kishore and others, Respon- 
dents. | 

R. F. A. (OS) No, 5 of 1977, D/- 24-5- 
1982.* 

(A) Civil: P. C. (5 of 1908), O. 41, R. 2 
— Appeal arising out of. partition suit — 
Objection as to limitation It raises 
mixed question of law and fact — Ob- 
jection not raised at any time earlier 
than time of arguments of appeal 
Objection must be rejected, (Para 6) 

(B) Limitation Act (36 of 1963), Arti- 
cle 113 Suit -for partition of - joint 
Hindu family property — Notice of. 
partition dated 17-5-1963 given by plain- 
‘tiffs (sons) to defendant (father) on 23-5- 
1963 Suit for injunction restraining 
defendant from transferring properties, 
filed on 27-8-1963 — Injunction refused 
on 29-9-1966 — One of plaintiffs, minor 


*From order of S: 5, Chadha;. J.. D/- 
15-12-1976. . 
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‘fined and unspecified . 


A. L R: 


coming of age in 1966 Right of this 
plaintiffs not foreclosed by limitation — 
Suit for partition filed on 23-7-1969 was 
in any case within limitation, (Paras 8, 9) 
(C) Hindu Law — Partition — Separa- 


a 


tion from joint family and de facto divi- 


Sion into specific shares of joint property 
— Distinction — Suit for physical parti- 
tion is governed by Art. 113 of Limita- 
tion Act — Right to sue when accrues. 
(Limitation Act (1963), Art, 113). 
Separation from the joint family in- 
volving severance in status with all its 
legal consequences is quite distinct from 
the de facto division into specific shares 
of the joint property, One is a matter of 
individual decision, the desire to sever 
himself and enjoy his hitherto unde- 
share separately 
from the others; whilst the other a natu- 
ral resultant from his decision is the 
division and separation of his share 
which may be arrived at either by pri- 
vate agreement: or by arbitrator ap- 
pointed by the parties or in the last re- 
sort by the court, One should not con- 
fuse the severance of status, with the 
allotment of shares. Therefore, a divi- 
sion in status takes place when a mem- 


ber expresses his intention to become 
separate unequivocally and unambi- 
guously, and makes it known to other 


members of the family from whom he 
seeks to separate. The process of com- 
munication may vary in the circum- 
stances of each particular case. The fil- 
ing of a suit for partition is clear ex- 
pression of: such .an intention. A decree 
may be necessary for working out the 
results of severance and for allotting 
definite . shares, ‘but the status of the 
plaintiff as separate in estate is brought 
about by his assertion of his right to 
separate whether he obtains a conse- 
quential judgment or not. AIR 1916 PC 
104, (1913) 40-Ind App 40 and AIR 1917 
PC 39, Foll. i (Para 9) 

Partition in its’ ‘Jarger sense, no doubt, 
therefore, consists in a division by which 
the share of each coparcener with re- 
spect to all or any of the joint property 
is fixed, and once the shares are defined, 
the partition in the sense of severance 
or disruption of the family is complete, 
but after ‘the shares are so ascertained’, 
the parties might elect either to have ‘a 
partition of their shares by metes and 
bounds’ or continue to live together and 
‘enjoy their property in common as be- 
fore’. Whether they did-ome or. the. other 
would affect. the mode of enjoyment, : 


~ 
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but hot the tenure of ‘the property ` or 
their interest in it. The joint ownership 
turns into possession and enjoyment in 


common until- the physical partition 
takes place according to the shares 
standing at the date of severance of 


status, It is no more in doubt that a suit 
for such physical partition is governed 
by Art. 113, Such a suit under Art. 113 
is to be brought within three years from 
the time when the right to sue accrues. 
The crucial question in such cases is 
when a right to sue accrues. There can 
be no right to sue until there is an ac- 
crual of the right asserted in the suit 


and its infringement or, at least a clear’ 


and unequivocal threat to infringe that 
right, by the defendant against whom 
the suit is instituted. AIR 1958 SC 627, 
AIR 1960 SC 335, AIR 1930 PC 270, and 
AIR 1931 PC 48, Foll. (Para 9) 

(D) Civil P. C. (5 of 1908), O. 2, R, 2 
— Partition suit — Subsequent to notice 
for partition, plaintiffs filing suit re- 
straining defendant from transferring 
joint family properties — Suit dismissed 
— Suit fer partition filed thereafter — 
Held, there could be no question of bar 
under O. 2, R. 2. (Para 10) 


(Œ) Transfer of Property Act (4 of 
1882), S..8 — Deed — Construction — 
Adoption deed or Will — Adoption deed 
directing adopted son to be “Malik” or 
“Meri Matruka” — Deed was adoption 
deed and not a. Will— Adopted child be- 


coming member of coparcenary — Dis- 
Position after adoption will . be invalid. 
(jij) Hindu Law — Adoption; (ii) Suc- 


cession Act (39 of 1925), S, 74). 


Where the adoption deed itself show- 
ed that the adoptivė father was to take 
the particular child into adoption and 
the second and subsequent act was the 
so-called disposition- of the ‘property by 
directing in the adoption deed that the 
adopted son shall be the “Malik” of 
“Meri Matruka’’, the recital in the deed 
only: conveyed that the adoptive father 
at best only meant to constitute the ad- 
opted son as heir to the property left at 
his demise and not create a bequest to 
come into effect after the death. It could 
not be said that by the mere’ use of the 
words “Malik Matruka” the adoptive 
father intended to confer a bounty upon 
his adopted son exclusively for his bene- 
fit and capable of being dealt with by 
him at his. pleasure and not to pass on 
to his children, From the very intention 
to` adopt; it could ‘be presumed that he 
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petuate. The deed was, thus, an adop- 
tion. deed and not a Will. (Paras 11, 12) 


When a disposition is made inter vivos 
by one who has full power over pro- 
perty under. which-a portion of thal pro- 
perty is carried away, no rights of a son 
who is subsequently adopted can affect - 
that portion which is disposed of, but 
the position is quite different when the 
adoption -is antecedent to the time on 
which the disposition is meant to take 
place. The rights which flow from ad- 
option are immediate and the disposition 
if given effect to, is inconsistent with 
these rights and cannot by itself via 
propria affect them: the will -speaks at 
the death of the testator when the pro- 
perty had already passed to the adopted 
son who had become a coparcener with 
his father and the will shall have no ef- 
fect against him, rather there will be ho 
property to which the will could be ap- 
plied. Once an adoption takes place, the 
adopted child becomes a member of the 
coparcenary and is bound hy no con- 
ditions because the adopticn is irrevo- 
cable, Any disposition of property made 
after adoption will, therefore, be invalid, 
and not binding. The family (i.e. a sort 
of corporation) having a continued exist- 
ence, a separate legal entity. As between 
coparceners, there is complete commu- 
nity of ownership and unity of posses- 
sion. A coparcener has no power to de- 
vise ‘his interest by will. Nor -is there 
any question of succession to it. AIR 
1927 PC 179; AIR 1926 PC 54 and AIR 
1942 Lah 173 (FB), Foll. (Para. 11) 


Even if one were to hold that the ad- 
opted.son got the property in virtue of 
the alleged will, the property having 
been bequeathed to him by the sole sur- 
viving coparcener, shall, in the absence 
of any. clear intention, whether express 
or implied, be ancestral property in his 
hands vis-a-vis his own issues, and he 
had no power or authority to dispose of 
it by will, AIR 1953 SC 495 and AIR 
1980 SC 1173, Foll, (Para 12) 

‘(F) Evidence Act (1 of 1872), S. 3 -— 
Partition suit — Income-tax return made 
on behalf of H. U. F. — Bar imposed by 


S. 137 of I. T. Act lifted by its omission 
.with effect from 1-4-1964 — Absence of 


notification under S. 138 (2) of I.. T. Act 


` preventing information bheing disclosed to 


Court or other authorities Plaintiffs 
could rely upon statements made in the 


returns. in support of their case. (Income- 
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tax Act (43 of 1961); Ss. 138, 137 (prior 
to amendment in 1964). (Para 12) 


(G) Hindu Law — Partition — Suit 
for — Plaintiffs children through first 
wife (since deceased) of defendant 1 
— Defendants 6 and 7, sons through 
defendant 5 second wife of defendant 
1 — First marriage of defendant §& 
improperly performed and was in fact 
invalid Defendant 5 could legally 
marry. defendant 1 — Defendant 5 
and her sons defendants 6 and 7 are en- 
titled to share in partition. (Hindu Mar- 
riage Act (25 of 1955), S..5). (Para 13) 


(H) Hindu Law — Partition — Son 
ean ask for partition from the father 
during his lifetime. R, F. A, Nos, 1-F 
and 24-D of 1959, D/- 26-10-1967 (Delhi), 
Fell, (Para 14) 


(I) Hindu Law — Joint family — Joint 


family property — Presumption and 
onus — Mere fact that property was 
purchased in name of a person — Pro- 


perty is not rendered his separate pro- 
perty. (Evidence Act (1 of 1872), Sec- 
tions 101, 114), 


There is a presumption that a family 


is joint but there is no pre- 
sumption that any property whe- 
ther moveable or immovable held 


by a member of a joint Hindu family, is 
joint family property, The burden lies 
upon the person who asserts that a par- 
ticular property is joint family property 
to establish that fact. But if he proves 
that there was sufficient joint family 
nucleus from and out of which, the said 
property could have been acquired, the 
burden shifts to the member of the fa- 
mily setting up the claim that it is his 
personal property to establish that the 
Said property has been acquired without 
any assistance from the joint family pro- 
perty. AIR 1960 SC 335 end AIR 1969 


SC 1076, Foll, (Para 15) 
The mere fact that it was purchased 
in his name does not render the pro- 


perty his separate property for all that 
is perfectly consistent with the notion 
of its being joint. Where a member of a 
joint Hindu family blends ‘his self-ac- 
quired property with the property of 
the joint family either bringing his self- 
acquired property into a joint family 
account, or by bringing joint family pro- 
perty into his separate account, the 
effect is that all the property so blended 
becomes a joint family . property. AJR 
1931 Lah 419, Foll. (Para 15) 
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Raghubir Singh Malhotra with Yash 
Pal and 5. K, Minocha, for Petitioners: 
L. R. Gupta, Sr. Advocate with S. K. Te- 
wari, for Respondents, 


M, L. JAIN, J:—— This appeal and 
cross-objection are directed against the 
judgment of the learned single Judge, of 
Dec. 15, 1976 in, a suit for partition of 
joint Hindu family properties and for 
rendition of accounts filed by the sons 
against their father. 


2. In order to understand the genesis 
of the case, let us commence with the 
geneology: 


(See Geneological Table on next page) . 
The plaintiffs, the sons of Nanak Chand, 
appellant, born of Raj Rani, served a 
notice (Ex, D1/i0), on him on 17-5-1963 
intimating that they have been living 
separately and that he had not given 
them their share of the properties and 
income therefrom and has evaded parti- 
tion of the properties by metes and 
bounds, They demanded accounts of all 
the properties, rent, income and parti- 
tion within a week, The plaintiffs then 
filed a suit on 27-8-1963 in the court of 
the Sub-Judge for permanent injune- 
tion restraining the defendant Nanak 
Chand from transferring the properties 
and shares and from acting on their be- 
half and from ‘interfering with the 
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MCOL CHAND 
| 
Aan 
Banarsi Das 
(died om 19.10.1949) 
Narak Chand 
(Adopted on 29-3- 1€27 at the age of 1 24 years) 
(defendart (1)-appellant) 
i DESABA esgan S EEE eee 
Raj Rant {wifs) Bimla Devi (wife) 
(died on 14-9-1949) (married on 1 7-52) 
(defendant 5-appellant) 
i | i / T. 
Chander Ravinder Rajesh Santosh Usha Rani Shashi 
Kishore Kishore Kumar (Deft-2 respt.) (Deft-3 (respt.) Prabha 
(Plantif- (pltf-respt.) (pltf-respt,) (unmarried) (unmarried) (deft.4 respt.) 
respondent) (married) 
-Yogesh Kumar Tarun Kumar 


peaceful enjoyment of the property. The 


suit was dismissed on. 29-9-1966 
but the defendant was restrained 
from alienating the share of Ramesh 
Kumar. Thereafter on 23-7-1969 the 


present suit was filed, The learned singie 
Judge held that the joint status shall be 
deemed to have disrupted on 17-5-1963. 
It was on the basis on this date that he 


proceeded to record his findings as <a 
the properties which stood as joint n 
May, 1963. 

3. The properties involved are as 
follows: 
Immovable ¢ 
1, Houses: 

Houses bearing Municipal Numbers 


2494, 3893, 3894 and 3895, 

(a) House No. 3893 was sold on [-3- 
1975 for Rs. 25,000 in order to pay the 
marriage expenses of defendant No. 4, 
Shashi Prabha, The sale price was paid 
to the plaintiffs and defendant No. 4 en 
the orders of Kapur J. It was held that 
the defendant was liable to account for 
rental income up to the date of the saie. 

(b) House No. 3894 was sold in the 
year 1964 upon permission of the Su- 
Judge for Rs. 9,000, The defendant was 
held liable to account for the sale pr>- 
ceeds of Rs. 9,000. 

(c) House No, 3895 was sold in the 
year 1958 for Rs. 7,000. The learned 
Judge held that it was sold for the ben2- 
fit of the family. 

(d) House No, 2494 is available as a 
foint property. 

2. Plots of land: 

(a) One plot in Shalimar Garden, b2- 

ing No. 673 measuring 355 sq. yds. It 


(Delt-6 appellant) (Deft-7 appellant). 


was held that it was a self-acquired 
property of the defendant Nanak Chand. 
(b) One plot in Mehrauli was also held 


fo be a self-acquired property of the 
defendant Nanak Chand. 
Moveables : 

(a} Shares standing in the ‘name of 


the parties held to be joint propertv: 


1. Amrit Banaspati Co. Eq. 100) In the name of 
Pref, 225) Nanek Chand, 
«dOa Eq. 111) In the name of 
Pref, 150) Banarsi Das 
Nanak Chand, 
Bank of 
ordy, 158 
ordy. 
ordy, 58 
ordy., 120 


2. Central 
Tndia. 

3. Colour Chem, 

4. Delhi Cloth Mills 

5. Ganesh Flour Mills 

6, Good-year India 
Ltd. ordy, 5 

7. Hindustan Mercan- ' 

tile Bank 
8, India Cements 


ordy. 5 
ordy. 1700 
Pref, 5 


ordy. 300 
ordy, 729 


9, Indian Copper Cor. 
poration Ltd, 
10. Indian Iron & Steel 
11. Indian Steamship 
12, Moai Spg. & Wvg. 


ordy. 110 
0. ordy. 150 

13. Motor & General 
Finance Ltd. ordy. 150 

14, Neelamali Tea & 
Coffee ordy, 400 
15. New Victoria ordy. 100 


l Pref. 100 
16, Premier Automo- 

biles ordy, 10 
IT, Punjab National 

Bank ordy, 1500 
18 Shree Gopal Paper 

Mills (Now Balar. 

pur Industries) 
19. Sone Valley 


20. Travancore Rubber 
21. United Flour Mills 


ordy. 300 + -200 (Bonus,) 
ordy, 200 
ordy. 100 
ordy. 332 


ordy, 100 


22. Travancore Rubber 


& Tea 
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(b) 23.44 shares of DCM purchased in 
1953 which have increased now to 126. 
24.250 shares of Punjab National Bank. 
25.100 shares of Motor & General Fi- 
nance. Ltd. 


(c) Fixed Deposits: 


(1) Rs. 20,000 in the Goodwill "Finance 
Corporation were held to be joint estate. 
(2) Rs. 15,000 in Goodwill India Ltd. 
were held to be joint family estate, 
. (3) Rs. 10,000 in the United Commer- 
cial Bank Ltd, were non-existent, 

(d) Others: 

(1) 31 needle boxes were held to he 
joint property, in possession of the de- 
_fendant. They were originally purchased 

for Rs. 7.000. 

(2) Vespa Scooter was a joint pro- 
perty. It was sold and Rs. 2,000 were 
deposited in Goodwill Finance Corpora- 
tion. 

(3) Ornaments & Jewellery were held 
non-existent. 

(4) Bank account in Hindustan Com- 
mercial Bank Ltd. - and United Com- 
“mercial Bank Ltd, were held non-exist- 
ent. 


4, The learned single Judge also 
found that Bimla Devi before she marri- 
ed the present defendant Nanak Chand 
was already married according to Santa- 
padi rites to one other person a name- 
sake of Nanak Chand. Though the other 
Nanak Chand had treated his marriage 
with Bimla Devi as dissolved as is evi- 
denced by the fact that’ he had married 
again, yet the marriage between Bimla 
Devi and the other Nanak Chand not 
having been in fact dissolved. Bimla 
Devi was incapable of contracting a se- 
cond marriage and her marriage with 
defendant No. 1 was, therefore, void ab 
initio and consequently defendants 5 to 
7 were entitled to no share. He held that 
the plaintiffs and defendant No. 1 are 
thus entitled to 1/4th share each in the 
joint estate as aforesaid and that in 
Delhi a son governed by Mitakshara Law 
can claim partition of the joint Hindu 
family property during the lifetime of 
his father. The learned Judge decreed 
partition with a direction for 
for the marriage expenses of defendants 
Nos. 2 and 3 at the rate of Rs. 25,000 per 
daughter. 

Since the said daughters are in posses- 
sion of some shares of the joint estate 
held in- Delhi Cloth Mills. the value of 


these shares will þe taken into. conside- 
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, ceipts and sales of the 


. pointment of a Commissioner to 
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ration at the time of the final decree for 
adjustment against the said sum of 
Rs. 25.000. Defendant No. 1 was held 
liable to account for the rents, dividends 
of other shares; bonus shares, other re- 
property. He 
will, however, be allowed to take credit 
of such expenditure as has been incurred 
by him in the ‘preserving of the estate. 
If any shares or property of the joint 
family have been sold or transferred and 
acquisitions can, reasonably be inferred 
to have been made with the sale pro- 
ceeds, then defendant No. 1 will still be 
liable to account for the receipts and 
outgoings, The transfer of shares .and - 
deposits in favour of defendants 5 to 7 
after May, 1963, will be ignored. and ac- 


Counts be taken’ of all receipts as þe- 
longing to the joint estate. 
The learned Judge further directed 


-that defendant No. 1 is liable to account 


for all receipts and outgoings of the im- 
movable properties, vespa scooter, depo- 
sits, needle boxes and shares including 
accretions, bonus shares and dividends. 
Since there wasi no proof of any mis- 
appropriation or! improper conversion, 
the defendant was not liable to account 
for any assets or their dealings prior to 
May, 1963. The plaintiffs and defendants 
2 and 3 were held liable to account for 
the shares including accretions, bonus 
shares and dividends received held by 
them in their possession in May, 1963. 
The plaintiffs were also to account for 
the transfer of shares made after May, 
1963. From the date of the transfer, they 
will be made liable to pay interest 


on 
the sale consideration at the rate of 
§ per cent per annum and accounting 


done accordingly, in favour of the joint 
estate, The learned Judge directed ap- 
ascer- 
tain the value of shares and prepare a 
scheme of partition of the aforesaid pro- 


- perties. 


provision - 


5, Hence, this appeal by Nanak Chand, 
Bimla Devi, Yogesh Kumar and Tarun 
Kumar, The a have filed cross- 
objections. 


6. The first atenui that was urged 
in this appeal was whether the suit was 
within limitation.. This objection has got 
to be rejected because it was a mixed 
question of law and fact and was not 
raised at any time earlier than the time 
of arguments in this appeal. Even other- 
wise, it is without any merit as we will 
presently show. Notice (Ex, BU - Was 
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given on 17-5-1963 which. was served on . 


93_5-1963 and the suit was filed on 23-7- 
1969. It was contended that the Article 
of limitation applicable to the suit is the 
residuary Art, 113 (old 120) which al- 
lows a period of three years (old six 
years) from the time the right to sue 
accrues: see Chovvakkaran Pazhukkath 
Assankeyi v. Puthathil Veluthan Cheria 
Ummer, AIR 1956 Mad 108. The learned 
counsel for the appellants maintained 
that the right to sue accrued on 17-5- 
1963 when the plaintiffs gave notice of 
their definite and unambiguous intention 
to separate from the family and to de- 
mand division and thereby to enjoy their 
shares in severalty. The learned counsel 
for the appellant further relied on 
Rajaram Vithalji Sheth v. Magan Lal, 
(1970) 11 Guj LR 602, according to which 
decision, the proper article in respect of 
a suit by one co-sharer against the other 
for division of immovable property is 
Article 120 (113 new} and not Art. 127 
(110 new) or Art, 89 (3 new). 


It was further observed that the start- 
‘ing point of limitation under old Arti- 
cle 120 would begin from the date when 
the co-heir claims to be in adverse pos- 
session, has openly asserted title to the 
property, hag continued in possession of 
the property to which he has asserted 
title and his claim has come to the 
knowledge of the party excluded. It may 
be that the open assertion of title need 
not be by declaration, but may he by 
conduct and it should be sufficiently 
clear to amount to an open assertion’ and 
it should come to the knowledge of the 
other side. It was urged that even in 
accordance with the plaintiffs, the pos- 
session of the defendant had become 
adverse to their knowledge at least from 
the date of the notice if not earlier, The 
next decision relied upon by the learned 
counsel for the appellant is Yerukola v. 
Yerukola, (1922) ILR -45 Mad 648: (AIR 
1922 Mad 150), wherein it was held that 
after the severance of the joint status, 
the properties remaining undivided were 
held by the brothers as tenants in com- 
mon and the Article applicable for a suit 
for partition was 120 (113 new). Time 
would begin to run from. the date when 
the account was demanded and refused. 
In the case in hand it was so done by 
‘the notice. 


7. On the other hand,- the learned 
counsel for the respondents contended 
. that ‘firstly, the: cause of. action arose 
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when they asked the devendant to actu- 
ally partition the property on 1-12-1968 


and on several other latter dates but the 


defendant evaded it on one pretext or 
the other, Though he denied the aver- 
ment in the plaint in this regard, yet the 
defendant never joined issue on that; 
secondly, in 1963 one of the defendants, | 
Ramesh Kumar, was minor and came 
of age in the year 1966 and, therefore, 
the suit will be within limitation as far 
as Ramesh Kumar is concerned and in 
a suit for partition of jcint family pro- 
perty, if one member has a right to sue, 
it is available to the other members too: 
so, as long as the right of one of the 
plaintiffs, namely, Ramesh Kumar is not 
foreclosed by limitation, the suit filed in 
1969 was in any case within limitation; 
suit for 
injunction which was filed on 17-8-1963 
against Nanak Chand which was refus- 
ed on 29-9-1966, on the ground that the 
suit was not even maintainable because 
a Hindu son had no right to demand 
partition of the coparcenary property 
during the lifetime of his father, and, 
therefore, had no right to interfere with 
his legal right to deal with it has to be 
excluded under Art. 14 of the Limitation 
Act, as spent in bona fide and diligent 
pursuit of a legal proceeding in another 
court, The -suit was lost because the po- 
sition of law was not correctly 
ciated by the learned Sub-Judge, 

8. After consideration, We agree 
that the contentions of the plaintiffs 
ought to prevail on all the points ‘but we 


wish to say something regarding the 
article of limitation applicable to the 
case, . . 

9. Separation from the joint family 
involving severance in status with all 
its legal consequences is quite distinct 


from the de facto division into specific 
shares of the joint property. One is a 
matter of individual decision, the desire 
to sever himself and enjoy his hitherto 
undefined and unspecified share sepa- 
rately from the others; whilst the other 
a natural resultant from his decision is 
the division and-.separation of his share}. 
which may be arrived at either by pri- 
vate agreement or by arbitration ap- 


‘pointed by the parties or in the last re- 


sort by the court. One should not con- 
fuse the severance of status, with the al- 
lotment. of shares. Therefore, a - division 
in. status takes place when. a member 


. expresses his intention. to become sepa- 
. rate: unequivocally .and - - unambiguously, 


appre- -` 


. 
~ 
. 
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and makes it known to other members 
of the family from whom he seeks to 
separate. The process of comrnunication 
may vary in the circumstances of each 
particular case, The filing of a suit for 
partition is clear expression of such an 
intention. A decree may be necessary 
for working out the results of severance 
and for allotting definite shares, but the 
status of the plaintiffs as separate in 
estate is brought about by his assertion 
of his right to separate whether he ob- 
tains a consequential judgment or not; 
see Mt. Girja Bai v. Sadashiv Dhundirai, 
AIR 1916 PC 104; Suraj Narain v. Ikbal 


- Narain, (1913) 40 Ind App 40, and Kawal 


Nain v. Budh Singh, AIR 1917 PC 39. 


Partition in its larger sense, no doubt, 


therefore, consists in a division by which ~ 


fhe share of each coparcener with res- 
pect to all or any of the joint property 


-hs fixed, and once the shares are defined, 


the partition in the sense of severance 
or disruption of the family is complete, 
but after ‘the shares are so ascertained’, 
the parties might elect either to have 
‘a partition of their shares by metes and 
bounds’ or continue to live together and 
enjoy their property in common as be- 
fore’. Whether they did one or the other 
would affect the mode of enjoyment, 
but not the tenure of the property or 
their interest in it. The joint ownership 
turns into possession and enjoyment im 
common until the physical partition 
takes place according to the shares 
standing at the date of severance of 
status, It is no more in doubt that a suit 
for such physical partition is governed 
by Art. 120 (113 new) as was held in 
Raghunath Das v. Gokal Chand, AIR 
1958 SC &27, and Mst. Rukhmabai v. 
Laxminarayanan, AIR 1960 SC 335. Such 
a suit under Art. 113 is to be brought 
within three years from the time when 
the right to sue accrues, . 


If the date of service of notice is the 
date from which the limitation is ta 
start, then in virtue of S. 30 of the Act, 
the suit should have been brought latest 
by 17-5-1969 but it was filed on 23-7- 
1969. It appears thus ex facie barred by 
time but ex facto it is not.so, The cru- 
cial question in such cases is when a 
right to sue accrues. There can be no 
right to sue until there is an accrual of 
the right asserted in the suit and its in- 
fringement or, at least a clear and un- 
equivocal threat to infringe that. right 
by. the defendant against whom the suit 


Nanak Chand v. Chander Kishore — 


| 
A.L R. 


is instituted: Mst., Bolo v. Mt. Koklan, 
AIR 1930 PC 270. Where there are suc- 
cessive invasions or denials of a right, 
the right to sue under Art, 120 (Art. 113) 
accrues when the ‘defendant has clearly 
and unequivocally: threatened to infringe 
the right asserted ‘by the plaintiff in the 
suit, Every threat: by a party to such 
right, however ineffective or innocuous 
it may be,-cannot.be considered to be 
a clear and unequivocal threat so as to 
compel him to file a suit. Whether a 
particular threat gives rise to a compul- 
sory cause of action depends upón the 
question whether the threat effectively 
invades or jeopardises the said right: 
Mst. Rukhma Bai V, Lala Laxminarayan, 
AIR 1960 SC 335.;The right to partition 
Sprang into existerice in this case when 
the notice of severance and demand for 
partition was served, but right to sue 
did not accrue until the’ defendant in- 
fringed or threatened to infringe that 
right. i 


The plaintiffs had averred that it was 
in 1968 and afterwards that the defen- 
dant began to infringe the tenancy-in- 
common and deny: their right to share. 
Such a plea could ibe defeated by a spe- 
cific denial and by proof that the right 
had been lost on account of ouster and 
exclusion that is adverse possession for 
more than the statutory period that is 
for not less than 12 years, vide Govind- 
rao v. Raja Bai, AIR 1931 PC 48. That 
is the effect of Art. 65 and S. 27 of the 
Limitation Act. We are, therefore, of 
the view that the suit is not barred un- 
der Art. 113. Consequently, we reject the 
argument so assiduously and ably 
built by Mr. Malhotra in this regard. 

10. Mr. Malhotra also tried to urge 
that the suit was | barred by Order 2, 
Rule 2, C.P.C., but, we do think that the 
nature of the earlier suit and the pre-}. 
sent suit being different, there can be 
no question of such a bar and reject this 
submission. 

ii. The other Ziadie that was seri- 
ously debated is that the properties held 
by Banarsi Das were held by him as a 
sole surviving coparcener before the 
adoption by him of Nanak Chand who 


succeeded to properties not on account 
of the said adoption but on account 
ef the bequest made in the deed of 


adoption (Ex. D1/55) executed on 29-3- 
1927 and registered on 31-3-1927. The 
execution of this document is not in dis- 
pute. What is in dispute is its interpre- 
tation, It was contended by Mr. Mal- 
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hotra that the deed directs that the 
adopted son shall be the “Malik” of 
“Meri Matruka’,. What “Matruka” 
means is an estate of the deceased per- 
son, and the word “Malik”, when used 
in a will described the position of the 
` devisee as an owner possessed of full 
proprietary rights including a full right 
of alienation: Pearey Lal v. Rameshwar 
Das, AIR 1963 SC 1703. The testator 
must have intended to convey these ac- 
cepted meanings of the words. Since 
Banarsi Das was the sole surviving co- 
parcener, the properties in his hand 
were as good as self-acquired properties 
and he could dispose of them by will. 
If such a sole surviving coparcener takes 
a person in adoption and also makes a 
disposition of his property, then the 
adopted son is bound by that disposi- 
tion. 


Reliance was placed on Lakshmi v. 
Subramania, (1889} ILR 12 Mad 490. and 
Krishna Murthy Aiyar v. Krishnamurthy 
Aiyar, AIR 1925 Mad 932. The learned 
Single Judge observed that the recital in 
dispute (deed?) only conveys that Lala 
Banarsi Das at best only meant to con- 


stitute the adopted son as heir to the 
property left at his demise and not 
create a bequest to come into effect 


after the death. He rejected the conten- 
tion of the defendants and held that the 
document (Ex. D1/55) was only an adop- 
_|tion deed and not a will. We agree with 
this construction. Quite simply, the dis- 
puted words. only purport to convey 
that after his death, his adopted son wiil 
be the owner of the properties left by 
him, that is to say that during their life- 
time they both will hold the property 
as coparceners and after his death the 
property will certainly pass on to Nanak 
Chand, defendant No. 1 subject, . of 
course, to all legal. incidences. That 
apart, the deed itself demonstrates that 
the first act of Banarsi Das was to take 
Nanak Chand into adoption and the se- 
cond and subsequent act was the sọ- 
called disposition of the property. 


Long ago it was settled by the Privy 
Council that there can be no conditional 
adoption, It cannot be undone. It can- 
-not even be restricted by any condition 
to which the natural. father may have 


agreed beforehand in order fo effect 
adoption, While reversing the decision 
in Krishna Murthy Aiyar v. Krishna- 


murthy Aiyar (supra), the Privy Council 
in Krishna Murthy Aiyar v., Krishna- 
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murthy Aiyar, AIR 1927 PC 179, placed 
it beyond doubt that when a disposition 
is made inter vivos by one who has full 
power over property under which a por-| - 
tion of that property is carried away, no 
rights of a son who is _ subsequently 
adopted can affect that portion which is 
disposed of, but the position is quite 
different when the adoption is antece- 
dent to the time on which the disposi- 
tion is meant to take place. The rights 
which flow from adoption are immedi- 
ate and the disposition if given effect’ to, 
is inconsistent with these rights and 
cannot by itself via propria affect them:|. 
the will speaks of the death of the testa- 

tor when the property had already pass- 
ed to the adopted son who had become 
a coparcener with his father and the 
will shall have no -effect against 
him, rather there will be no} - 
property to which the will could 
be applied. Once an adoption takes 
place, the adopted child becomes a mem- 
ber of the coparcenary and . is bound 
‘by no conditions because the adoption is 
irrevocable, Any disposition of property 
made after adoption will, therefore, be 
invalid and not binding. 


Consequently, it is not proper or law- 
ful to read anything more in the disput- 
ed words than what the learned single 
Judge has done, Nanak Chand as soon 
as he was -adopted, became a member of 
the coparcenary and the father had no 
right to make a will, because it is not a 
valid devise as a coparcener’s power of 
alienation is founded on his right to par- 
tition, That right dies with him and the 
title of his co-shar2rg by survivorship 
vesting in them at the time of his death, 
there remains nothing upon which the 
will can operate: Laxmichand Seth v. 
Mst. Anandi, AIR 1926 PC 54. The fa- 
mily (i.e. a sort of corporation) having 
a continued existence is a separate legal 
entity, As between coparceners, there is 
complete community of ownership and 
unity of possession. A coparcener has'no 
power to devise his interest by will, Nor 
is there any question of succession to it; 
Sri Ram v, Collector, Lahore, AIR 1942 
Lah 173 (FB). 


‘12. Even if one were to hold that 
Nanak Chand got the property in virtue 
of the alleged will, the property having 
been bequeathed te him by the sole sur- 
viving .coparcener, shall, in -the absence 
of any. clear intention, whether express 
or implied, be ancestral property in his 
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hands vis-a-vis his own issues, vide C. N. 
Arunachala Mudaliar v. C. A. Murug- 
natha Mudaliar, AIR 1953 SC 495; -and 
he had no power or authority to dispose 
of it by will: Kalyani v. Narayanan, 
(1930) 2 SCR 1130: (AIR 1980 SC 1173). 
None of the plaintiffs was born when the 
wil. was made, and, therefore, there was 
no occasion for him to convey that the 
grandchildren shall stand disinherited. 
Much weight has to be attached to the 
normal feature of life that a Hindu 
would not deprive his sons and grand- 
sons of their right of inheritance. Mest. 
Bolo v. Koklan, AIR 1930 PC 270. Tak- 
ing the document and all the relevant 
facts into consideration, it could not be 
said that by the mere use of the words 
‘Malik Matruka’ the donor intended to 
confer a bounty upon his adopted son 
exclusively for his benefit and capabie 
of being dealt with by him at his plea- 
sure and not to pass on to his children. 
From the very intention to adopt, it can 
be presumed that he wanted the family 
and the property to perpetuate. 


Indeed, there is overwhelming evi- 
dence to show that the properties were 
treated as joint family property as is 
` clear from the registers (which are now 
said to have been destroyed). the several 
returns filed by the defendant and the 
assessment orders made by the income- 
tax authorilies right from 1947-48 to the 
year 1969-70. In the suit filed on 28-12- 
1961 by one Vishwanath Gupta, the de- 
‘fendant Nanak Chand in his written 
statement (PW7/24) had stated on 22-1- 
1963 that the house property No, 3894 
was the property of the undivided joint 
Hindu family. It was contended that the 
declaration made by the defendant m 
the income-tax returns cannot be relied 
upon as evidence to return a finding 
about the existence of the joint Hindu 
family properties, firstly because those 
` declarations are privileged. documents by 
_ virtue of Ss, 137 and 138 of the Income- 

tax Act, 1961 and secondly, because 
these declarations weré made in order 
to get gain and, therefore, cannot be evi- 
dence to prove or disprove the existence 
of the joint Hindu family, or property. 
These documents.were sham and nomi- 
nal and not intended to be acted upon 
but were conceived and executed for an 
ulterior purpose, vide Rukhmabai (AIR 
ae “SC 335) (supra), Mudigowda 

Ramchandra, AIR 1969 SC 1076, ‘and 
M. Ramanna v. C. Japannadha Rao, _AIR 
1941 PC 48. 
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The learned single Judge ` rejected 


these contentions and rightly so. He held 


that the returns being. made on behalf 


-of the HUF, each one of the plaintiffs 
was entitled to rely upon them. There 
could be no prohibition against them. 


That apart, the bar imposed by S. 137 
was lifted by its: omission with effect 
from 1-4-1964 and no notification under 
S. 138 (2) was cited to prevent such in- 
formation from being disclosed to the 
Court or other authorities, The state- 
ments before the income-tax authorities 
and their orders are not protected and 
though they may not be conclusive evi- 
dece of the status of the family and the 
property but they are certainly good 
pieces or admission and conduct to sup- 
port the case put, forward by the plain-! 
tiffs. We will, a little later, proceed to 
See which were the joint family proper- 
ties in existence at the time the sever- 
ance of the joint family had taken place 
sometime in May, 1963. Apart from the 


statement of Chander Kishore made on 
7-11-1972 that the family hag not been 
disrupted so far and was still joint, no 


one has seriously disputed that that ts 
the crucial date on which the nature of 
the property has to be determined. But 
Chander Kishore appears to have meant 
that there was no’ division by metes and 
bounds. But before doing so we . have 
to dispose of two more contentions. 


13. The plaintiff respondents contend 
that the marriage of Bimla Devi with 
their father Nanak Chand, defendant 
No. 1 was invalid because (1) no Sapta- 
padi was performed before the sacred 
fire, and (2) Bimla Devi had already 
stood married to another person of the 
same name, Le. Nanak Chand, and that 
marriage had. not ‘been dissolved. The 
defendants,. on the other hand.: contend 
that there was no valid marriage of 
Bimla Devi with the former Nanak 
Chand. The learned single Judge, as al- 
ready said, sustained the objection of the 


plaintiffs and held that all necessary 
ceremonies were performed at the time 
of marriage of Bimla Devi with the 


other Nanak Chand and at the time of 
her second marriage with defendant 


‘Nanak Chand in July, 1952, her previous 


husband was still” living and that the 
marriage of Bimla Devi with him was not 


dissolved by divorce even under any cus- 


tom. The marriage between Bimla Devi 


and the other Nanak Chand not having 
been dissolved, Bimla Devi. was . incap- 
able of entering: into a’ second marriage 


“ep 
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no marriage in the eye ‘of and, 


therefore, void ab initio. 


We: have “gone through ‘the evidenc? 
and we regret that we have to disagre2 
with the appreciation of evidence mad=2 
by the learned single J udge with regard 
to his findings on this issue, No doubs, 
' the previous’ Nanak Chand (PW $10). did 
maintain that he was - married wita 
Bimla Devi according to Saptapadi' rites. 
But Bhagwati Devi, mother of Bimla 
Devi, has deposed that she had. arranged, 
no doubt, the marriage with the other 
Nanak Chand, but the marriage coukd 
not take place. When the barat had 
arrived it was discovered at that stage 
that the boy was a drunkard, gambler 
and had alrėady -been keeping a woman 
in his house and her brother: Rattan Lal 
refused to perform the marriage ard 
Bimla Devi was allowed to be -taken 


-law -7 


away without any- marriage by her. She. 


denied that any -ceremonies were 
formed. The. learned single Judge dis- 
believed this. testimony because in. the 
Hindu--society no mother- would send. a 
13-year old daughter- without - marriage 
land because ‘Rattan Lal’s wife Dayawati 


peT- 


though listed. as a witness, was not pro- ' 


duced, and because the statement of the 
other Nanak -Chand with regard to, his 
earlier marriage is corroborated by 
Rameshwar Dass (PW -9) ‘who was tae 
Pandit at the marriage. He. :said that 
seven rounds of the ^ sacred fire- were 


taken at the. time of 'Bimla ` ‘Devi's marri- 


age in 1944. 

Further, the. plaintiffs have produced 
a sale deed (Ex. PW10/1) - executed >y 
Bhagwati Devi, This deed says that a 


_ house was being disposed of by her ta 
meet, inter alia, the debts incurred n 


the marriage of ‘Bimla Devi which’ sre. 


still pressing. Bhagwati Devi-herself had 
made a statement (Ex. C-1) earlier in 
the court of the Sub-Judge in the in- 
junction suit that ` her daughter was 
‘ married, but the earlier marriage was 
broken. Bimla Devi had also filed a suit 
for maintenance against the other Nanak 
Chand and that suit could not. have been 
filed unless Bimla Devi treated the mar- 
riage with the other Nanak Chand valid 
end. subsisting. It. was .during.. this - suit 
for maintenance. that they both entered 
into. an agreement. on. 24th -May, . 1952, 
wide Ex. D1/54T purporting - -to aaa 
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with defendant Nanak. Chand, Her. mar~’ 
riage with: defendant Nanak’ Chand" was’ 


- Bimla Devi but they got 


‘each other by Tyag by Ikrarnama 


cluded that the version. 


the- marriage of ‘Bimla | Devi. In ‘this. 
document -it is: written that “Whereas 
our marriage was performed according 
to the custom ofthe Biradri. about 64 
years ago which was void and illegal 
and whereas according to the Biradri it 
has been settled: that this marriage couid 
not be treated as a complete marriage.” 
Nanak Chand (PW10} explained. that . 
there was no divorce between him and ` 
it recorded as 
aforesaid, so that-.Bimla ‘Devi -could not 
claim maintenance -neither jewellery 
nor ornameénis. r 


The’ learned ‘single Judge rejected this 
piece of evidence on the ground that the 
basis for treating the marriage as void 
and illegal. was not: disclosed in the said 
document and‘ the. defendants had ne 
evidence of any. member of Biradri who 
participated: in the alleged settlement. 
The learned Judge, further: inferred that 
the other Nanak.Chand (PW = 10) execut- 
ed this. document to get rid:of the claum 
for maintenance against him. In the suit 
for injunction,.defendant..No. 1 drafted 
questions. (Ex. D1/101-X). for. cross-exam- 
ination of the other Nanak Chand , and © 
Rattan Lal.. Those -draft questions ‘were : 


_ produced and they supported that infer- 


ence. Rattan Lal.had;deposed, -vide Ex. — 
D-1/104-X that. since the Saptapadi did 
not take place,.the marriage was invalid. 
In the suit for maintenance this. Rattan 
Lal had deposed that Bimla Devi was. 
previously married to Nanak Chand and 
that though she did not get divorce but 
before the court they did separate from 
” (Ex, 
Judge con- 
of the defen- 
dants in respect of the marriage between 
Bimla Devi and the other Nanak ‘Chand 


D1/54). The learned single 


was. fantastic and had been set up to 
meet the claim in this | suit, „and the 
whole story was unimaginable and . al- 


most fictional. But upon deep reflection, 
it appears to us, quite clearly that when 


in the suit for maintenance the earlier 
Nanak. Chand - declared that he ‘was 
never, married properly to Bimla Devi, 


his statement cannot be discarded simply . 
on the ground of presumption that such 
a thing could never have happened. me 
See noting fictional in the story. 


r In the suit for ` maintenance Nanak 
Chand -himself. contested seriously the- 
claim that Bimla Devi was his lawfully 
wedded , wife,- - and in order to end. the 
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controversy they placed a mutual decla- 


ration, the said Ikrarnama (Ex. D1/54T). 


on record so that both are free to take 
any spouse if possible, It was an impor- 
tant piece of evidence.. If appears, soon 
after, Bimla Devi was. able to marry de- 


fendant No, 1 Nanak Chand, This marri- . 


age was even admitted by Chandér Ki- 
shore (PW 7) vide Ex. D1/106 on record 
on 22-2-1964 wherein he said that Bimla 
Devi was the second wife of defendant 
No 1 Nanak Chand. As against this the 
learned Judge gave more weight to some 
_ admissions of Bhagwati Devi and con- 
sidered them substantive evidence in 
view of Ss. 17 and 21 of the Evidence 
Act. We are unable to agree with this 
approach. The learned Judge should 
-© have decided the case upon the deposi- 
tions made before him, though he could 
have weighed their value in the light of 
the previous admissions of the witness 
if not explained satisfactorily, Yet, he 
could: not draw any inferences against 
Bimla Devi on. the’ basis of admissions 
made by her mother elsewhere. 


The draft questions to which the learn- 
ed Judge alluded, could not be used as 
evidence against the defendant, Rather, 
they suggest that Bimla Devi was never 
married according to Hindu rites to the 
earlier Nanak Chand. We, therefore, 
. hold that the findings in this regard are 


against the record and further hoid that. 


the first marriage having not been 
properly performed, was truly invalid. 
And, by an agreement they snapped 
whatever connections they did ever have. 


The other Nanak Chand (PW 10) also 
ccnfirmed these events ‘by contracting 
his further marriage or marriages. 


Bimla Devi (DIW 10) has of course deni- 
ed the validity of her first marriage. 
she said that her mother sent her away 
without requisite ceremonies. In these 
circumstances. we reverse the findings of 
ithe learned single Judge in this regard 
and hold that Bimla Devi could legally 
‘marry defendant No. 1 Nanak Chand. 
She really did so, and, therefore, she and 
i in the 








partition, 


14. The other contention that came 
up for consideration was whether in the 
lifetime: of the father, the sons could 
ask for partition or not, At one time 4 
view was prevalent that in Delhi like 
Puniab they could not do so. It was 
based upon some custom, -vide Hari 
Kishan v. Chandu Lal, AIR 1918 Lah 


| 
Nanak Chand v, Chander manor 


- time. We do not, therefore, propose 


A. I. R, 
291 (FB) and Sri Ram v, Collector, AIR 
1942“Lah 173, ‘But since the decision of ' 
this court of 26-10-1967 in Khushwant 
Rai v, Dr, Jagmohan Lal, RFA 1- -D/59, 
and 24~D of 1959, it is now no more in 


controversy that the son can ask for par- 
tition from the! father during his life- 







dilate any more on this issue, 


15. Now, as ‘said in Rukhmabaj (AIR 
1960 SC 335) (supra) there is a presump-} 
tion that a family is joint but there is 
no presumption that any property whe- 
ther movable or immovable, held by a 
member of a joint Hindu family, is joint 
family property: The burden lies: upon 
the person who asserts that a particu- 
lar property is joint family property to 
establish that fact. But if he proves that 
there was sufficient. joint family nucleus 
from and out of which, the said pro- 
perty could have been’ acquired, the 
burden shifts to the member of the fa- 
mily setting upithe claim that it. is hi. 
personal property to establish that the 
said property has been acquired without 
any assistance from the joint family 
property. Also see” Mudigowda Gowdappa 
Sankh v. Ramachandra ‘-Revgowda 


` Sankh, AIR 1969 SC 1076. The mere fact 


that it was purchased in his name” does 
not render the property his separate 
property for alli that is perfectly con- 
sistent with the notion of its being joint, 
vide Mrs, N. Johnstone v. Gopal Singh 
AIR 1931 Lah 419, which held that 
where a member of a joint Hindu fa- 
mily blends his | self-acquired property 
with the property of the joint family 
either bringing | his self-acquired pro- 
perty into a joint family account, or by 
bringing joint family property into his 
Separate account, the effect in 
the property so ‘blended becomes a joint 
family property: | It is in the background 
of these principles that we proceed to 
examine the rival contentions with re- 
gard to the properties: held to be joint 
by the learned single Judge. 


Shares: 


16. The learned single ` Judge held 
that the total shares purchased between 
1918 and 1949 in the name of Banarsi 
Das were of the, value of Rs. 24,566 and 
those in the name of Nanak Chand were 
of the value of Rs. 36,943, total Rs. 61,529 

and shares of this amount. could not 
have been acquired with the personal iù- 
come earned by Nanak Chand by salary 
and tuitions as elaimed -by him and 
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must, therefore, be presumed to have 
been acquired out of the income from 
the joint estate. This finding is attacked 
on the ground that.the learned single 
Judge miscalculated and. ignored the in- 
come of Nanak Chand. Radha Kishan re- 
tired on an invalid pension and had no 
bank account, The only joint family pro- 
perty was the house property descend- 
ing. from Radha Kishan. One house was 
purchased by Banarsi Das. The rental 
income of these properties according te 
income-tax orders (Ex. PW6/1 to PW6/4) 
was Rs. 650 in 1946-47, Rs. 763 in 1947- 
"48. Rs. 752 in 1948-49, and Rs. 765 ın 
1949-50. The accounting year 1946-47 
was in close proximity of the death of 
Lala Banarsi Das in 1949 when the ren- 
tal income was Rs. 40 to Rs, 50 per 
month as per the deposition of the de- 
fendant himself. If correct calculations 
were made the yearly rental income ac- 
cording to the income-tax returns 
should work out to Rs.. 696. 


There were placed on 
photostat copies of some of the renf 
notes and the court directed that the 
originals need not be produced. No cross- 
examination was directed regarding that 
part of the testimony of defendant No. 1 
and the statement of defendant No. I 
should have been accepted as true. It 
was also urged that the learned Judge 
ignored the letter dated 21-1-1934 {Ex 
_ Dt/78) in which Banarsit Das wrote in 
answer to a query by the Puntab Na- 
tional Bank, that the shares. of the Pun- 
jab National Bank Ltd. held. by him 
were his self-aecquired property. He ask- 
ed the Bank that the shares in his name 
and in the name of Nanak Chand should 
on splitting up be issued in the mame of 
Nanak Chand as he had waived all the 
rights im favour of Nanak Chand. No 
doubt as stressed by the learned Judge 
the defendant had in the suit before the 
Sub-Judge K, C. Dewan, Ravinder 
Kishore v. Nanak Chand, omitted in his 
reply Ex. PW7/1, dated 22-11-1963 the 
line “either from my own salary or from 
bonus shares received from the com- 
pany” but it was not an § afterthought, 
Such an assertion had already been 
made by him in the same suit in his 
written statement Ex. PW7/8 dated 19-9- 
1963. The learned Judge relied upon the 
registers I, 2 arid’ 3 referred to in hig 
letter Ex, PW6/22-A written. to the in- 
come-tax. authorities iw order to hold 
that the shares. were acquired out of the 
income from the jdint Hindu family pro- 


record the 
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perties while correspondence with the - 
Stock and Share Brokers Ex. D1/3 to 
Ex, D1/9 attached to PW6/22-A_ did not 
even remotely show that the shares pur- 
chased in the name of defendant No, 1 
were joint Hindu family property. 
Moreover, these registers were ` not 
before the Court because these- had been 
destroyed long before the controversy in 
the family had begun and no adverse 
inference should have been drawn 
against the defendant. As a matter of 
fact there was only one register from 
1949 to 1969. I was old and moth eaten, 
and was destroyed after the entries 
were copied out in the new register, that 
too was later on destroyed but no- ad- 


verse inference could be raised ‘from 
its destruction when opposite side had 
ample opportunity to get it produced 


before its such destruction during the 
pendency of the previous litigation. The 
opposite party had obtained an order for 
inspection of documents in this litiga- 
tion on an application on 16-11-1970, 
but did not care to make any inspection. - 
Moreover, the information with regard 
to shares compiled in Ex, D1/64, D1/65 
and D1/66 along with the Ietters receiv- 
ed from the companies, was more thar 
what could be gathered from the share 
register, 


It was further pointed out that the 
learned single Judge should not have 
disbelieved the evidence of defendant 
No.- 1 regarding earning money by tui- 
tion and translation work during his 
student days as corroborated by Amar- 
nath (D1 W6). and Brijlal Gupta (DLW 3) 
by observing that “if there is need to / 
augment the income of the family, one 
may expect. a student doing tuition 
work but not when the family is pos- 
sessed of .sufficient properties and. 
means.” He ignored that plaintiff No 1 
in his deposition Ex. D1/106 made in the 
court of Mrs. K. Pahwa had admitted 
that he himself worked as an agent of 
Premier Motors up to June, 1963 and, 
that he too had’ worked as an agent of 
the Life Insurance Corporation of India 
during his student days even before the 
rift started. He confirmed im this court 
also that in 1960 whem he was a student 
of Higher Secondary class he worked as’ 
Motors (F.) Ltd, 
though the financial conditiom of the fa- 
mily at that time was better thart at the 
time when defendant Ne f did tuifiore 
work, Viewed in this ligttt;, the- findings 
of the learned Judge call for a reversal. 
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: 17. We have considered the points of 
attack on the findings of the learned 
single Judge but find no reason to alter 
them, We agree that shares of such huge 
amounts could not be’ piled up without 
the assistance and nucleus of a joint 
family income chiefly out of the landed 
property. The earnings by tuition and 
salary could not have made up the funds 
to purchase these shares. By allocating 
some ‘shares of P. N. B. in the name of 
Nanak Chand does not mean that these 

were purchased out of the earnings of 

Nanak Chand. Even Nanak Chand did 
not make such a claim in his reply 
Ex, PW 7/1 of 22-11-1963. That is why 
Nanak Chand destroyed the registers 
which contained the true chronicle of 
purchase of the shares. We have already 


`- noticed how Nanak Chand himself con- 


tinued to count these assets as those of 
H. U. F. There is thus every piece of 
evidence demolishing the case now set 
up by the defendant. 


18, Similarly, we-also do not find any 
basis for the contention of the respon- 
dents that the shares in the name of the 
plaintiffs and their sisters should not 
have been held to belong to the joint 
-~ Hindu family estate. The ground for 
challenge is that the shares held in the 
names of the plaintiffs and their sisters 
had not been shown as HUF property 
by defendant No, 1 in any of his income- 
- tax returns filed by him for and on be- 


half of the HUF right from the begin- 


ning up to the year 1972-73 for which 
period the income-tax returns and as- 
sessment orders were already on record. 
.We refuse to draw any conclusion. in 
favour of the plaintiffs simply on the 
basis of these returns and we agree that 
defendant No. 1 purchased all the shares 
of DCM, PNB and MGF for the joint 
estate and for the benefit of the joint 
Hindu family. 

Deposits & Bank Accounts : 


19. The appellants next challenge the 
findings of the learned single Judge that 
the fixed deposit of Rs. 15,000/- avail- 
able with the Goodwill India Ltd. con- 
- stituted joint Hindu family property. 
The learned Judge had found that this 
deposit was made in 1958 and could not 
have accumulated without the nucleus of 
joint family: income. We have been 
shown no reason to hold owe We 
reject this challenge. - ; 


20. The respondents contended that 
the learned single Judge erred in hold- 


. Nanak Chand v. Chander Kishore 
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ing that the fixed deposit in the United 
Commercial Bank to the extent of Ru- 
pees 10,000/- was not proved to belong 
to the joint family. No doubt the defen- 
dant No. 1 in .his cross-examination has 
admitted that he deposited the said suma 
but that was done in the year 1967 and 
we have already stated that the proper- 
ties acquired arter 1963 will not be takem 
into account unless it is shown that they 
were acquired out of the joint property. 
We are, therefore, unable to disturb the 
findings of the !learned Judge. 

21, The respondents further contend- 
ed that the learned single Judge failed 
to consider the; admission made by de- 
fendant _No. 1 that the amount of Ru- 
pees 15,000/- was deposited in Hindustan 
Commercial Bank in 1953-54 and that — 
the same was the property of the joint 
family and as such defendant No. 1 was 
liable to account for the same, The 
learned single | Judge found that the 
amount was deposited in a suit for evic- 
tion against a tenant in order to show 
that he had the; money to undertake re- 
construction and it was withdrawn long 
before 1963. After due consideration, we 
see no reason to interfere with this find- 
ing. : 

Plots : | 


22, The respondents challenged the 


findings of the learned trial Judge that 


the plots were self-acquired property of 
the defendant. The learned single Judge 
had found that the payments made by 
defendant No, 1'for the purchase of the 


‘plot at Shalimar; Garden Extension, were 


made out of the personal income, nor 
was the land situated near Mehrauli ae- 
quired for the joint Hindu family for 
the reason that the said HUF already 
possessed one residential house in Delhi. 
The learned single Judge was correct in 
holding that defendant No. 1 became a 
member of the society for acquiring the 
plot for his own! benefit and not for and 
on behalf of the: joint family. We- agree 
with him that. these plots were self- 
acquired properties, 
Needle Boxes: | 

23. The appellants challenge the find- 
ings that 31 needle boxes constituted the 
joint Hindu family property even though 
there was no reference to these needle 
boxes in the notice Ex. D/1@-in which -the 
entire joint family property was detailed 
by the plaintiffs and the explanation 
for the omission was the flimsy excuse © 
put forth by Chander Kishore that- it 
was due to legali advice, They- further 
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point out that the needle boxes were the ` 


property of Smt.- Bhagwati Devi, mother- 
‘in-law of defendant.No. 1 and that is 
why these were not mentioned in the 
notice Ex, D1/10..The learned trial J udge 
‘ should not have ignored the evidence in 
this regard of Bhagwati Devi, Bimla 
Devi, Amar Nath and defendant No.°-1. 
Further, the document Ex. D1/36 show- 
ed that out of 31 needle boxes, 9 had 
been disposed of and only a balance of 
: 22 boxes was delivered to Nanak Chand 
on behalf of Bhagwati Devi. The finding 
that the needle boxes were 31 was wrong. 
We have considered these objections. In 
Ex. PW 7/11 Nanak Chand had admitted 
in 1965 that he had 31 boxes with him. 
His only contention was that those be- 
longed to hig mother-in-law Bhagwati 
Devi, His witness Amar Nath (D 1 W 8) 
deposed that the needle boxes were 
purchased through him. 
‘no mention in the bill (Ex D1/36) about 
Bhagwati Devi, nor was Bhagwati Devi 
in a position to manage Rs, 7,000/-, the 
learned Judge did- rightly reject the 
: theory put forward by the defendant. 
Ornaments & Jewellery : 


24, The respondents attack the finding 
that no jewellery existed. Since there 
was no definite and reliable evidence ex- 
- cept the bare statement of Chander Ki- 
shore (PW 7), there was no option but 
to reject the claim that there was any 
joint family jewellery. 

Scooter : 


25. The respondents also challenge the 
' finding that the Vespa scooter DLN 8733 
constituted joint Hindu family property. 
The learned Judge was of the view that 
_the money for purchasing it should 
have come out of the joint family pro- 
perty income, We see no . cogent reason 
not to uphold this finding as well, The 
scooter has since then been sold. Money 
_has been deposited in Goodwill Finance 
Corporation. That amount will be treated 
as ioint property. 

Directions : 


, 26. The learned single Judge had fixed 
the marriage expenses. of the. daughter 
at Rs. 25,060/- the.respondents are de- 
‘manding more. They are not far wrong. 
We do not quite understand the objec- 
tion of the appellants to this amount. 
How can marriage be performed in less 
. than this sum? The learneq: Judge has 
rather kept the amount within - the lower 
line of a .reasonable limit: The objection 


=. is quite frivolous and is rejected. 
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27. The respondents.contend that the - 
learned Judge should have made the ap- 
‘accounts for 
Rs. 7,000/- ‘obtained in the sale of house 
No. 3895 in 1958. The learned Judge was 
correct in saying that in the absence of 
any allegation of misappropriation 
against the father and Karta, one has to 
presume that it was sold for the bene- 
fit of the family and the price was per- 
haps utilised in. maintenance of the 
family or in some of the investments. 


28. The learned single Judge had held 
that the plaintiffs: were also liable to 
account for the. receipts and the outgo- 
ings of the shares held by them in DCM, 
PNB and MGF, and that defendant No. 1 
would not be liable to account for any 
estate or dealings prior to May, 1963. 
We cannot find fault with these direc- 
tions. Before the disruption of the 
family, it is not possible to ask the Karta 
for accounts. 


29. It was urged that the learned 
single Judge was in error in: holding that 
the plaintiffs and defendants 2 and .3 
will be liable to account for holdings 
since May. 1963 in respect of income 
receipts, sales of shares including accre- 
tion in shares without allowing deduc- 
tions regarding expenses incurred ‘by 
them during the said period for the 
maintenance and welfare of. the family 
and education of the plaintiffs. . Here 
again equity and fairness demands that 
the other members should also render 
accounts if they had joint assets in their 
possession. We can see hardly any rea- 
sonable objection to this finding. 


30, We also agree with the learned © 
Judge that the plaintiffs are liable for 
account for the transfer of shares made 
after May, 1963 and pay interest at 6% 
per annum. It is incorrect for the 're- 
spondents to say that the shares were 
not transferred by them, . 

31, Last of the objections is that costs 
Should have been -awarded to defen- 
dants 2 to 4-but they are non-contesting 
defendants and costs could not be award- 
ed to them. T 

32. Having considered all aspects and 
features of the case we dismiss the ap- 
peal and the cross-objeetions except that 
the shares of the members shall be 1/7th 
each in place of 1/4th each. 

33, The cost of this appeal shall be 
borne by the - “partiés- 

Order POTRT: 
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AVADH BEHARI ROHATGI AND. 
. Mrs. LEILA SETH, JJ. 

Mrs, Daya Wanti Punj, New Delhi, 
anj others, Petitioners v. New Delhi 
Municipal Committee, New Delhi and 
others, Respondents. 


C. W. No. 959 of 1974, D/- 28-5-1982. 


_ (A) .Delhi Development Act (61 of 
1957), Ss. 7, 10, 13 — Government land 
-— Conversion of residential plot for 
commercial use — Application by lessee 
for constructing miulti-storeyed building 
— Date of sanction — Defermination of. 


The petitioners are the lessee of cer- 
tain land situated in Delhi. The area in 
which the land was situated was declar- 
ed in 1961 as commercial area under the 
. Master Plan. In 1963 the petitioners ap- 
plied to the Land and Development Offi- 
cer who acted on behalf of the lessor, 
the Government, for terms on which. the 
‘lessor would allow change of use of the 


land from residential to commercial. The ` 


petitioners were informed that their re- 
quest would be considered after the 
zonal plan is finalised. The zonal plan 
was finalised in 1966, But even before 
that on 24th July, 1963 the L, & D. O. 
asked the petitioners to submit plans of 
the proposed construction, and were told 
that “charges for additional construction 
and change of purpose will be intimated 
thereafter.” The petitioners never sub- 
mitted the plans to the lessor. It is only 
in 1970 when their residential plans to 
add four extra bed rooms to the house 
had been rejected by the New Delhi 
Municipal Corporation that they wrote 
fo the L, & D. O. that they were “being 
forced to convert this building into a 
commercial property, The L, & D © 
made no reply to this -letter, The peti- 
tioners submitted plans for 
storeyed building to the NDMC in 1971. 
The NDMC rejected those plans for 
want of lessor’s, ‘ie, the Governments 
consent as required under S&S 193° (2) of 
the Punjab Municipal Act, 1971. 

‘Held that 


(i) in view of. the facts. that though 
the petitioners applied. in 1968 for con- 
version they did not submit plans for 


commercial use but on the contrary sub- | 


mitted plans fo" NDMC in 1970 for resi- 
dential purpose and only on rejection of 


the same that they took the .project.of a 


HZ/1z/D671/82/DVT" `: 


- Daya Wanti v. New Delhi Municipality 


. multi-storeyed building seriously, . 


a multi- - 


| 

| 

; A. r. R. 

the 
be 

The application 


earlier application of 1963 had to 
deemed as abandoned. 


-made subsequently in 1970 must, there- 


fore, be treated | as the first application 
for change of user of the land. 
(Paras 15, 16) 
Gi) as the application for conversion 
was made in 1970, the rate prevalent in 
1972 could not | be applied. The peti- 
tioners were, therefore, liable to pay at 
the rate of Rs. 600/- per sq. yard as per 
1970 rates. and not at the 1972 rate of 
Rs. 1,500/- per sa, yard, (Paras 19, 20) 


(iiiy As the ‘fetes for conversion: were 
quoted by the lessor. the Government. 
only in 1982 for, the first time in pur- 
Suance to the High Court’s order during 
pendency of the writ petition, no inter- 





est iy be charged. AIR 1938 PC 67, 
Rel. 


| (Para 21) 
Er i „Municipal Act (3 of 1911), 
S. 193 (2) — Construction of building — 
Sanction — Application by lessee of 
land vested in Government — Prior con- 
sent of Government is necessary — Vest 
— Meaning’ of. (Words & Phrases — 
“Vest’’), - | 


Where the Gaovenamené land. is given. 
on lease and under the terms of the 
lease deed the land vests in the Iessor, i.e. 
fhe President of India, the plan. submitted 
by the lessee to the Municipal Corpora- 
fion cannot be sanctioned! unléss conserit 
contemplated by $. 193 Œ@ is obtained 
from the Government. The land: belongs 
to the Government. The lessor is the © 
President of Indiai The lessees have a 
right to enjoy the land. Nothing more. 
The lease im itself did: not anitount ` to 
consent. | (Paras 24. 25, 26, 27, 40) 


j 
The word “vest” has no fixed conto- 


tation. It may vest in title. or it may 
vest in’ possession, or if may yest in @ 
limited sense. It wilt deperid or the corn- 
text in which if is used: itt a particular 
pjece of legislation, The word ves? as 
used in S. 193 (2)| means vestire in the 
sense of title. It means that where the 
property is: owned by the Goverment, 
Governrment consent must be obtained: 
Without the consent of: the Government 
the plan may riot be sanctioned. THe 
section uses: the expression. ‘vest’ im @ 
sense: synonymous: with title. It is con- 
cerned with titie: l | (Para 2#) 
(C) Punjab Municipal Act’ (3 of 1981) 
Ss, 193: (4), 225 — Fictiow employed im 
S. 193: (4) — Available: only in case of 
neglect or omissioni by Monticipal Corpo 
, 


| 
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ration to sanction plan for erection of 
building — Positive rejection of plan — 
Fiction under sub-sec, (4). cannot be in- 
voked. l 

The fiction employed in sub-sec. (4) of 
S. 193 can be availed of by a party only 
if the New Delhi Municipal Corporation 
“neglects or omits” to sanction the plans 
within 60 days from the receipt thereof. 
Where the plans have been positively 
rejected, . whether rightly or wrongly, 
there is no neglect, no omission. The 
right course in such case of refusal is to 
prefer an appeal under S, 225 against 
the refusal to sanction the erection or 
re-erection of a building . (Para 29) 

(D) Punjab Municipal Act (3 of 
1911), S. 193 (4) — Fiction in sub-see, (4) 


deeming plan to erect building to have 
been sanctioned — Not retrospective in 
operation — Doctrine of relation, back 


cannot be imported. (Interpretation of 
Statutes — ‘Legal fiction’). 

The legal fiction is strictly limited to 
the present and has been introduced for 
the sake of justice. It does not import 
the doctrine of relation back. It has no 
relation with the past. All that sub-s, (4) 
of S, 193 says is that if the Municipal 
Corporation neglects or omits to` sanc- 
tion plan for erecting building the un- 
sanctioned plan will be treated as if duly 
sanctioned, It is a case of deemed sanc- 
tion. The provision is not retrospective 
in operation. It is not in effcet a re- 
trospective changing of statute law, If 
retrospective operation is given to the 
legal fiction under S. 193 (4) it will work 
injustice and shali be contrary to the 
real truth and substance of the thing. 
It will defeat the beneficial purpose for 
which the fiction has been employed. 

(Paras 31. 35. 39) 
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he conceived and planned in the nine- 
teen twenties he set apart areas for 
commercial purposes and residential pur- 
poses separately. Keeling Lane was a 
residential area in Sir Edwin Lutvyens’s ~ 
architectural plan. After independence it 
was renamed as Tolstoy Marg after the 
famous Russian novelist. This case is 
concerned with a building situated at 
9, Tolstoy Marg. 

2. In 1961 the Master Plan, a statu- 
tory plan under the. Delhi Development © 
Act, 1957, was published by the Delhi 
Development Authority, This plan modi- 
filed in many ways the ruling conception 
and design of Lutyens’s New Delhi. The 
plan is based on “land use”, Some land 
previously used for residential purpose 
was declared as commercial Tolstoy 
Marg was declared a commercial area. 
In 1966 a zonal plan for this area was 
published. . 

3. The petitioners are the lessee of 
9, Tolstoy Marg. There is a lease deed 
dated 19th Mar. 1931 between the Secre- 
tary of State.for India in Council (the 
lessor) of the one part and the peti- 
tioners (the lessee) of the other part. To 
the Secretary of State fer India, the 
President of India succeeded as the les- 
sor. Clauses 5 and 6 of the lease deed 
are material for the purposes of this 
case: 

"(5) The lessee will not without such 
consent in writing of the Chief Commis- 
sioner of Delhi or duly authorised officer 
as aforesaid erect or suer to be erect- 
ed on any part of the said demised pre- 
mises any building other than and ex- 
cept the buildings erected thereon at the 
date of those presents. 

(6) The lessee will not without such 

consent as aforesaid carry on or permit 
to be carried on the premises any trade 
or business whatsoever or use the same 
Or permit the same to be used for any 
purpos® other than that of a residence 
or do or suffer to be done thereon any 
act or thing whatsoever which in the 
opinion of the Chief Commissioner ef 
Delhi may be an annoyance or disturb- 
ance to the Secretary of State or his 
tenants in the New Capital of Delhi.” 
_ 4. After the Master Plan was pub- 
lished in 1961 the petitioners on 18th 
March, 1963 applied to the Land and 
Development Officer (L. & D. O). who 
acts on behalf of the lessor, for terms 
on which the lessor would allow change 
of use of the land from residential to. 
commercial. In the letter they sald: 


“ 
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SEEN As per the Master Plan, pre-. 
pared by the Government Development 
Authority. and approved by the Central 
Government under the Delhi Develop- 
ment Act, 1957, our.premises have been 
declared as a commercial’ area......... We 
propose to construct a multi-storeyed 
building, censisting of basement, ground 
floor and office floors above. l 


We shall be thankful if you will kind- 
ly intimate us the terms, if any. appli- 
cable for conversion and use the build- 
ings, in this area, . from residential to 
commercial,......... 


5. To this jetter the L. & D., O. wrote 
to the petitioners on 2nd May, 1963 that 
till the zonal plan is finalised, the peti- 
tioners’ request cannot. be considered. On 
17th May, 1963 the petitioners addressed 
another letter to the L. & D. O. repeat- 
ing their request to him to intimate the 
terms for conversion of the building 
from residential to commercial.. “We 
shall submit the plan’s” they wrote “for 
the multi-storéyed building only after 
the Zonal Plan is finalised.” 


6. On 24th July, 1963 the L & D., O. 
wrote to the lessee in reply to their let- 
ter dated 17th May, 1963 the following 
letter : 


. Daya Wanti v. New 


l “Dated the’ 24th July, 1963. 
From - 3 Ea 
. P. D. Garg, 
Deputy Land and Development Officer, 
To 
Shri Satya Narain Prakash Puni, 
9, Keeling Road, New Delhi. 
Sir, 7 4 


I am to refer to your letter No, RMO- 


cae 
above: and to request 


4-B/ 339 dated the 17th May, 1963 
the subject cited 


. you to submit to this office the plans of 


the proposed ‘construction. On receipt 
thereof the charges for additional con- 
struction and change of purpose will be 
intimated to you. 
p P Yours faithfully, 
Sd/- 
TEE (P. D. Garg), 
Deputy Land & .Development 
i Officer.” 


i. The petitioners deny the receipt of 
this letter. But we are satisfied that this 
letter was .sent.to the petitioners and 
that they made no reply to it. This let- 
tev is perefectly in terms of the lease. 
The. lessor is simply exercising the right 
he has reserved to himself. - ‘under 
lease. a : 


Delhi Municipality . 


the . 
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8 For seven long years, 
complete silence òn the part of the peti- 
tioners, They did not send any plans of 
the proposed construction to- the lessor - 
as required by him. 

9, On 30th Dec. 1970 the petitioners 
wrote to the L. & D. O. that they had 
submitted plans for residential use to 
New Delhi Municipal Committee (NDMC) 
which had been rejected on the ground 
that the area had been declared com- 
mercial and a number of commercial 
buildings were coming up in the neigh-. 
bourhood, In view of the fact that- the 
land use of the area is commercial in 


the master plan and the zonal plan and 


only commercial buildings will be per- 


mitted to be constructed in this. area, 
the petitioners said that ; 

tr 
We are being forced to convert this 


building into a commercial property. We 
accordingly want: to convert the pro- ` 
perty into commercial multi-storeyed 
building and as such please let us know 
the charges, if any, per return.” l 

10. The L, & D. O. made no reply to 
this letter. The petitioners then wrote to. 
the Chief Commissioner on 20th March, 
1973 repeating their request for permis- 
sion. As no reply: was received to this . 
letter the petitioners filed the present — 
writ petition under Art. 226 of the Con- 
stitution on 14th Aug, 1974. 7 
. 11i. To continue: the narrative. what 
the petitioners did'in 1971 was that. they ` 
submitted plans for a multi-storeyed 
building to the NDMC on 5th Aug. 1971. 
The NDMC rejected -those plans on 15th 
Sept. 1971 “for want of lessor’s, i.e., the 
Governmen!’s consent as required under 
S. 193 (2) of the Punjab Municipal Act. 
1911.” The petitioners are aggrieved on 
two counts. ane apanst the ‘lessor ‘that 


-he, in spite of repeated: demands has: not 


given to them the terms. on which he 
would permit the change of the user of 
the land from residential to commercial 
purposes and. what sum of money he 
would accept for giving permission to 
erect a multi-storeyed building on his - 
land. Their other grievance is against 
the NDMC and, that is that the NDMC 
has wrongly rejected the plans ‘of the 
multi-storeyed building submitted by 


-them in 1971 and those plans should be 


deemed to have been sanctioned in their 
favour. The writ petition is founded on 
these. two grievances, Against the lessor 
it is said that he ‘be ordered.’ to ` give 
terms of conversion of ‘user at the rates 


there was- . 
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prevailing -in 1963. ‘Against . the NDMC it 
is said that- a declaration be. made tha: 


the plans stood ‘duly aaa -on aos 


Sept. ..1971. 


12. The first question is on what terms 
the lessor should give his consent to tke 
conversion of user of his land from 
residential to commercial. The lessor did 
not give any terms, We, therefore, 
directed the lessor during the hearing of 
the petition to quote his terms to the 
petitioners on which he would allow his 
land to be used for the erection of a 
multi-storeyed commercial buildinz. 
These terms were given by letter dated 
16th March, 1982. The items which were 
the subject of acute controversy before 
us are these : 


1. Addi. Premium in 
lump sum. 
2. Interest @ 6% P. A. 
on the amount of Addl. 
Premium from 11-1-1971 
(i.e, date of receipt of 
application dt. 30-12-1970 
in the office) to 3-10-71 
3. Interest @ 8% P. A. 
‘on -Addi. Premium from 
4-10-71 to 28-8-75 
4. Interest @ 10% P. A. 
on Addi. Premium . from 
29-8-75 to 14-1-82 

and 


Rs, 26,790,29.80 


Rs. 117,143.30 


Rs. 17,09,440.°0 


thereafter from 15-1-82 (to be cal- 
to the date of payment culated 
@ Rs. 22,325.55 P. A. _ and addec). 


13, The L. & D. O. has told us that 
èn 2ist June, 1979 the Government had 
formulated a policy regarding rates to be 
charged for permanent change of puz- 
pose. In broad terms the policy is this. 
As regards the .applications received 
from the lessees prior to 1972 the rat2s 
for conversion will be Rs. 1,500/- per sq. 


yard. For the applications received after 


1972, the rate would generally be Re- 
pees 10,000/- per sq. yard from 1972 <o 
1979. The L, & D. O. has now given the 
terms 
application dated 30th Dec. 1970 as the 
first application and has quoted the raze 


ef Rs, 1,500/- per sq. yard as the race. 


en the basis of which the lessor is will- 


ing to give his consent for a permanent. 


change of purpose ‘from the residential 
to commercial. .The petitioners dispuze 
this and say that they -are not liable ~o 
pay such a high rate of Rs. 1,500/- per 
sq. yard and -that they. are entitled `-o 
permission at. the market,.value of 
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Rs. 8,36,150.65 


to the petitioners treating their 
L, & D. O. wrote to them, 


tte- 
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land.-prevailing in 1963 when -they made 
the first. application on 19th March 1963. 
In 1963, the-rate of the land in. this area 
was Rs. 300/- per sq. yard. But the 
L. & D. O. says that he will not give 
permission at that rate but would ac- 
cord permission for permanent- change 


‘of purpose at the rate of Rs. 1,500/- per 


sq. yard, 


14, The. ‘question is what is the right 
point of time which should be consider- 
ed as the basis for grant of permission 
This case strikingly shows how. the time 
factor is important in litigation. In 1963, 
the price of the land was Rs, 300/- per sa. 
yard, This continued till 1966. From 
1966 to 14th Jan, 1972, the price of the 
land increased to Rs. 600/- per sa. yard. 
In 1972, the price rose to Rs. 1,500/- per 
‘sq. yard, These are the prices of the 
land fixed by the Government itself and 


‘on this data they base their calculation | 


of charges acceptable to them for change 
of purpose. The question. is, whether the 
rates in’ 1963 or 1970 or 1972 should ap- 
ply to this case. The petitioners’ case is 
that the rates of 1963, i.e., Rs, 300/- per 
sq. yard. are .applicable to their. case.’ 
They. say that they were the first to ap- ` 
ply for permission. of the lessor. The 
master plan was prepared in 1961 and 
they asked for permission in 1963 and, 
therefore, on the basis of their, letters 
dated 18th Mar. 1963 and 17th May, 
1963 they are entitled to permission at 
the rate of Rs. 300/- per sq. yard, With 
this contention we do not agree. 

15. The Government, in our opinion, 
have rightly treated the letter dated 30th 
Dec, 1970 as the first application, ignor- 
ing the earlier letters of 1963. It is true 
that in’ 1963 the petitioners asked for 
permission for change of purpose, But 
they were.told that their request would 


be considered after .the zonal plan is 
finalised.. The ‘zonal ‘plan was finalised 
‘in 1966.: But even before that on 24th 


July, 1963 the L. & D. O. asked the peti- 
tioners to. submit plans of the proposed 
construction. -- "On receipt thereof”, 
“charges for 
additional ‘construction and change of 
purpose will be intimated to you.” The 
petitioners ‘never submitted the plans to 
the lessor. In ‘our opinion, a: lessor is 
entitled to.ask the lessee to submit the 
plan of .the proposed construction to him 
and. more so when in place’ of a resi- 
dential. building ‘already -in existence the 


lessee wishes to erect a multi-storeyed ' 


commercial building on the leased land. 
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Without the plan before him the lessor 
‘ean say “I do not give permission unless 
you show me the plan of proposed con- 
struction”, This is what happened in 
this case, The lessee did not submit the 
plan. The lessor did not give permission. 
There was a stalemate, In 1966, the 
zonal plan was finalised, Even then the 
petitioners did not send the proposed 
plans, though they had promised to do 
so in their letter dated 17th May, 1963. 
It is only on 30th Dec. 1970 when their 
residential plans to add four extra bed 
rooms to the house had been rejected 
by the NDMC that they wrote to the 
L. & D. O. that they were “being forced 
to convert this building into a commer- 
cial property.” The Government are pre- 
` pared to treat this as a valid application 
because they never made any reply to 
this application. | 
16. The petitioners contend that in a 
similar case permission was granted by 
the lessor to one Khandelwal Ferro Al- 
loys Limited in 1964 on the basis of Ru- 
pees 100/- per sq. yard. We have seen 
the letter of the L. & D, O. dated 6th 
Aug..1964 written to the Ferro Alloys 
Ltd, It is true that the rates were quot- 
e on the basis of Rs. 300/- per sq. yard, 
but subsequently on 2nd: Sept. 1966 the 
Chief Commissioner refused permission 
for change of purpose and ‘withdrew. the 
offer of Rs, 300/- per sq. yard, In our 
opinion, the example of Ferro Alloys 
Limited cannot be relied upon by the 
petitioners to buttress their case. That 
is a case where the lessor has reentered 
the property because a multi-storeyed 
building had been erected on the iand of 
19 Curzon Road without. his permission. 
The case is in court now, We, therefore, 
do not wish to say anything more on the 
subject, It is sufficient for our purpose 
to say that the petitioners’ case is dif- 
ferent from that of Ferro Alloys. In this 
case we find that there is an application 
dated i8th March 1963. But this was 
abandoned, This is evidenced by the fact 
-|that the petitioners themselves were not 
interested in commercial use as- they 
ever submitted the plans of the com- 
ercial building to the lessor, On the 
other hand, they approched the NDMC 
fcr sanction of residential plans in 1970. 
The plans of the residential building 
were -rejected in October 1970 on the 
ground that the area had been declared 
cammercial, This forced the petitioners 
to. seriously take up the project of a 
‘fmulti-storeyed -building on 30th Decem- 
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ber, 1970 in all earnestness, Silence for 
7 years, submission of residential plans. 
and failure to present plans of proposed| — 
construction all points to the conclusion 
that the petitioners abandoned their ap-f 
Plication of 1963. The conclusion of 
abandonment isi inescapable because the 





petitioners didi net pursue it between 
1963 and 1970. . 
17. The Government considers the 


application dated 30th Dee. 1970 as the 


first application: for permission for per- 
manent change of purpose. But they 
are _asking for, charges on the basis of 
the rates prevailing in 1972 ie. Rs, 1500/- 
per sq. yard.| The ` short question 
for decision is whether the actual 
rates of 1970, should form the basis 
of the permission or the rates of 1972 be 





the basis which! the Government has ° 
adopted, In this connection, we will 
refer to the letter of the Ministry of 


Works and Housing and Urban Develop- 
ment dated 22nd April 1968. in which 
the policy regarding the “crucial date” 
with reference to which ‘the charges 
Should be calculated is laid down, The 
relevant portion|of the letter is: 


“CRUCIAL DATE OF CALCULATING 
THE UNEARNED INCREASE: : 

For the purpose of calculating the 
Government dues, land values prescrib- . 
ed by Government as prevailing at the . 
time of according sale permission would 
normally be the basis. cassee. 
PERMANENT CHAN GE OF PURPOSE: 

Principles enunciated in the foregoing, 
paragraphs for determining the charges 
and the crucial date for calculating such 
charges will also apply in respect of 
permanent a of purpose of leased 
premises.” 

18. This letter shows that on the 
‘crucial date’ for calculating ‘charges in 
respect of permanent change of purpose 
“the land values prescribed by the Gov- 
ernment as prevailing at the time of 
according permission” would normally 
be the basis. What is the “crucial date” 
is the first question? What are the 
“land values” prevalent on the “crucial 
date” is the second question? On the 
correspondence, we have come to the 
conclusion that the “crucial date” for 

to be 30th 


according permission ought 

Dec, 1970, This was the first application . 
for permission for all practical purposes. 

This the Government do not dispute. It, 
is their own stand. Now, the ‘land 
values” prevailing in 1970 were Rs. 600 


H 
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per sq. yard, according to the Goverr~- 
ment’s own prescribed rates. We do not 
see how in view of this admitted stand 
the Government. can ask for payment cn 
the basis of Rs. 1,500 per sq. yard. They 
rely for this purpose om a letter dated 
30th July 1979 which is said to be a cla- 
rification of the Government policy fow- 
mulated on 2ist June 1979. This letter 
reads: 


"To 3230-7-79. 
The Land & Development Officer, 
New Delhi. 


Sub: Rates to be applied for pending 
application received prior te 21972 for 
conversion to multi-storeyed corr- 
mercial and Group Housing, in: Deth:3. 

Sir, 


This question of the rate to be applied 
for pending applications received priir 
fo 1972 for’ conversion to rhulti-storeysd 
commercial : and’ Group Housing in Debi 
Has beer considered in consultation with 
Finance Division. Keeping in view tie 
fact that the land rates during the veers 
immediately prior to 1972 were not ap- 
preciably lower thar the rates fixed for 
1979 it has been decided that the rates 
determined for the year 1972 vide this 
Ministry’s letter No. J-29011/1/75-IIT 
(ITY datéd 21st June, 1979 may be appii- 
ed' for the pre-I972 cases. 

This has the approval of the Finance 
Division (Lands. Unit) vide their U. © 
No. 5 (13) FD(L)/79/379' dated 26-7-1979. 

Yours faithfully; 
Sd/- 
(V. S$. Raman) 
Under Secretary to the 
Govt. of India.” 
Ig. On. the strength. of. this: letter, the 


L, and. D. O. says that he is bound by the 
instructions of the Government to charge 


Rs; 1,500 per sq. yard because. evén 
though it iş a “pre-1972 case’ it has 
~ been decided by the Government that 


the rates determined for the year 1£72 
have to be: applied.. We cannot. see: eye: to 
eye with the Government. Nor de we 
see the logic of this letter. The stand of 
the. Government is legally irtdefensikie. 
A man: who applies for peérniission in 
t970 carinot: be dskedi to pay om the Basis 
of the laridi valies prescribed by the 
overnment for 1972. This is not im dis~ 
‘pute: that for 1970! the: rate would: be 
Ris:, 600: per sq. yard, ‘That rate was pre= 
valent from: 1962 to L4 Jan, IFTE Tt 
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is a fallacious reasoning to say that the 
land rates prior to 1972 .were not “appre- 
ciably lower” than the rates fixed for 
1972. There is a world of difference be- 
tween land values of Rs. 600 per sq. 
yard for 1970 and Rs. 1,500 per sq. yard 
for 1972. This is an area of interplay of 
market forces. . 

20. From the counter-affidavit of the 
Government if appeats that permissidfi 
was given on the basis of the land rates 
of Rs. 600 per sq. yard to three lessees, 
namely, (1) Life Insurance Corporation. 
regarding, 25. Curzon Road, (2) Himalaya 
House regarding. 23, Curzon Road and 
(3) Hindustan Times regarding 18/20, 
Curzon Road. All the three lessees had 
applied to the Government during, the 
period 1966 to 1968. Fhe terms were 
given to’ them between 1968 and 1971 
and they were informed. that the lessor 
was willing, to give his consent for 
change of purpose from. residential to- 
the land: 
value of Rs. 600 per so. yard There 
cannot be a different yardstick. for the 
petitioners. Their case is also covered 
by that block of. years ‘which ¢éovered' 
the period from 1966 fo 14-1-72. They 
are entitled to be: treated ow the same 
footing as those three lessees, namely, 
L: LC... Himalaya. House, and Hindustan 
Times, were treated We see no justifi- 
cation: for adopting. the basis: of the land 
value of Rs; 1,500 per sq. yard which. is). 
the basis of the Government's, demand. 
Gur conclusion. is that 1970 is. “that point 
of time”, to use: an- expression. of the 
Government policy dated 2ist fune; 1979; 
on. the basis. of which. market value. of 
the 
purposes of giving permission: for perma- 
nent change of. purpose.. 


21. There remains the question. of 
interest The Goverrment is also de- 
manding, interest from 1970 till. today. 
This claim. is. wholly. indefensible- What 
is the justification. for. charging: interest 
we have nob been: told: On: the facts. of 
this. case we have come to the conclu- 
sion- that interest cannot- be- demanded. 
Even to the letter dated. 30th: Dec, 1970 
which the Government accepts as. the 
first proper applica: tion they did not 
make any reply. They nevér quoted’ the 
price which the lessor was’ willing: toj 
charge for’ dccording permissior? for| 
change of purpose: Silence of the: lessor 
des riot erititle hii to inzerest! Only in 
(987. under our orders dated’ Voth Feb: 
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:1982 the Government stated that they 
‘were willing to accord permission for 
permanent change of purpose on the 
basis of land values of Rs. 1,500 per sa. 
yard. In our judgment there is no case 


for interest. There is neither agree- 
ment, express or implied. nor a statu- 
‘H#tory provision to justify a claim for 


interest. (Bengal Nagpur Railway v. 
Rattanji Ramji, AIR 1938 PC 67). 


22. We now turn to the second griev- 
ance of the petitioners. This grievance 
centres round the rejection of the plans 
“ for multi-storeyed building submitted 
by the petitioners on 5th Aug. 1971 to 
NDMC. These plans were rejected on 
. 15th Sept. 1971 “for want of lessor’s” i.e. 
Government’s consent as .required under 
Saction 193 (2) of the Punjab Municipal 
-. Act.” The petitioners’ case is that this 
rejection is wrongful. They plead dis- 
crimination, It is said that in the- case 
_ of other building plans submitted by 
` Other parties in respect of this very 
-locality of Curzon Road the NDMC sanc- 
tioned the plans. The instances cited in 
support of plea of discrimination are of 
Lok Nath Ram Saran Das and 
Chiranji Lal. In the case of Lok Nath by 
letter dated 15th April 1967 the lessee 
was informed that his plans for 23, Cur- 
zon Road have been sanctioned by the 
committee, It was added that the plans 
under the terms of the lease deed may 
-please be got approved by the L, and 
_ D.O. separately, Similar is the case of 
Chiranji Lal, By letter dated 28th Dec. 
. 1968 he was informed that his plans for 
, 28 Barakhamba Road have been sanc- 
tioned and that under the terms of the 
lease deed the plans may be got approv- 
ed by the L. & D. O. separately. It was 
argued by petitioners’ counsel that in 
these two cases the parties had not ob- 
tained the Gavernment’s prior 
required under S. 193 (2) of the Act and 
= eyen then the plans were sanctioned. 
Why was there a discriminatory treat- 
ment of the petitioners? They ask this 
from the NDMC. The NDMC's counter- 
affidavit on this point is delightfully 
vague. Nothing has been said in parti- 
cular about these cases cited by the peti- 
tioners. 


23. Section 193 (2) of the 
Municipal Act, 1911 says : ` 

. "The -committee may refuse to sanc- 
tien the erection or re-erection of any 
building for any other reason, to be 
= communicated in writing to the appli- 


Puniab 
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consent 


‘ment, The lessor is the 


t 
i 
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cant, which it deems to be just and suffi- 
cient as affecting such building, or if the 


‘land, on which lit is proposed to erect or 


re-erect such building is vested in the 
Government or.in the committee, and 
the consent of the Government concern- 
ed or, as the case may be, of the com- 
mittee has not ‘been obtained, or if the 
title to the land is in dispute between 


Such person and the committee or any 
Government, no 
24. This section gives a right to the 


committee to insist on obtaining the con- 
sent of the Government if the land is 
vested in the Government. If the party 
applying for sanction of the plans has 
not obtained the consent of the Govern- 
ment, the saree can refuse to sanc- 
tion the plans. | Two arguments were 
raised before us. One was that in the 
case of the present lease the land did 
not vest in the | Government and, there- 
fore, consent of ‘the Government was not 
necessary, We do not agree, Under the 
terms of the lease deed the land vests 
in the lessor, i.e, the President of India. 


“Vesting” is a word which has many 
meanings, The word “vest” has several 
meanings with reference to the context 


in which it is used. Ordinarily vesting 
means “having obtained an absolute 
and indefeasible; right as contradistin- 
guished from the not having so obtained 
it (Richardson v! Robertson, 1862 (6) LT 
15 (76) per Lord Cranworth), The word 
“vest” has no fixed connotation, It may 
vest in title, or it may vest in possession, 
or it may vest in a limited sense. It will}. 
depend on the context in which it is 
used in a particular piece of legislation. 
It appears to us' that the word ‘vest’ as 
used in S, 193 (2) means vesting in the 
sense of title, It means that where the 
property is owned by the Government, 
Government consent must be obtained. 
Without the consent of the Government 
the plan may not be- sanctioned. Thef. 
section uses the: expression ‘vest’ in a 
sense synonymous with title. It is con- 
cerned with title. ((Fruit and Vege- 
table Merchants’; Union v. Delhi Im- 
provement Trust, AIR 1957 SC 344). 


25. The land belongs to the Govern- 
President of 
India, The petitioners are lessees, They 
have a right to a the land. Nothing 
more. 

26. Next it was said that the lease 
in favour of i the ' petitioners itself 
amounts lo consent. We were’ referred to 


| 
| 
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Delhi Guest House Private Ltd. v. New. 


Delhi Municipal Committee, 1974 . MCC 
- 48 In that case it was held that S, 193 
` (2) of the Act gave a discretion to the 


`'committee to refuse to sanction a plan 


- in the absence of any permission from 
the Government but it did not empower 
the committee to refuse to accept the 
‘application and the building plans even 
though not accompanied by any no ob- 
jection’ certificate. This is not the case 
before us. The NDMC entertained the 
application and the plans, They rejected 
the plans for want of Government’s 
consent.. In our opinion, they were en- 
titled to do so. They can insist upon the 
Government’s consent before sanction- 
jag the plans. 


27. The lease is not consent, In fact 
condition No, 5 of the lease deed makes 
it imperative on the lessee to obtain 
lessor’s consent in writing before erect- 
ing any new building on the land. The 
lease is explicit on this point. Similarly, 


consent of the lessor is required before. 


the purpose is changed from residential 
to commercial. Without the lessor’s con- 
sent nothing can be done. Neither a 
new building can be raised, nor purpose 
can be changed. The lease granted to 
the petitioners is a building lease for 
residential purposes. The interest in the 
land remains vested in the lessor. He 
-has merely carved an interest in favour 
of the lessee by giving him a lease of the 
land on certain terms. It cannot be said 
that the land vests in the lessee, The 
ownership of the land vests in the les- 
.|Sor. “Vests” indicates the ownership of 
the proprietary interest. There is a term 
‘for the forfeiture of the lease. ` Under 
‘that term if there is a breach of the 
;covenants of the lease the lessor has the 
right to re-enter upon the demised pre- 


mises “and thereupon this demise and 
'everything contained shall cease and 
determine and the lessee shall not be 


entitled to any compensation whatso- 
ever.” The lease is determined on re- 
. entry but the ownership of the land al- 
ways vests in the lessor. Therefore; his 
consent is required before the NDMC 
can be asked to sanction the plan sub- 
mitted to it. 


28. Another argument was this, It is 
founded on discrimination, as we have 
Said. As the plans of Lok - Nath and 
Chiranji ` Lal were: -sanctioned even 
. though the Governments consent ` had 
not been _obtained,. it .was. pleaded... 


Daya Wanti v... New Delhi Municipality - 


on S. 193 (4): 


S. 190 and sub-see. (1) (a) of this 


that. 
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in the ‘case of the petitioners the plans 


should be deemed to have been sanction- 
ed in the same manner as was done, in 


the case’ of Lok Nath and Chiranji Lal.- 
For this contention’ — reliance - is placed 


‘Notwithstanding anything contained 
in sub-sec, (1) or sub-see. (2) but sub- 
ject to the provisions of sub-sec. (2) of 
sec- 
tion if the committee neglects or omits, 
within 60 days of the receipt from any 
person of a valid notice of such per- 
son’s intention to erect or re-erect a 
building, or within one hundred and 
twenty days, if the notice relates to a 
building on the same or part of ~ the 
same site, on which sanction for the 
erection of a building has been refused 
within the previous twelve “months,. 
to pass orders sanctioning or refusing to 
sanction such erection shall, unless the 
land on which it is proposed to erect or 
re-erect such buildings belongs to or 
vests in the committee, be deemed to 
have been sanctioned, except in so far 
as it may contravene any bye-law, or 


any building or town planning scheme 

sanctioned under S, 192...... oss.. cessaeees 
3} 

29. The petitioners’ counsel argued 


that the plans ought to be held to have 
been sanctioned by reason of the deem- 
ing fiction which sub-sec, (4) imports. 
We find the greatest difficulty in accept- 
ing this agument. The fiction employe 

in sub-sec, (4) can be availed of by a 
party only if the NDMC “neglects o 
omits” to sanction the plans within 60) 
days from the receipt thereof, That is! -` 
not the case here, Here the plans hav 

been positively rejected. - Whether 
rightly or wrongly the plans have been 
rejected, There is no neglect, no omis- 
sion. The right course for the petitioners 
was to prefer an appeal under S. 225 of 
the Punjab Municipal Act. against the 
refusal of the NDMC under S. 193 to 
sanction the erection or re-erection of. a 
building. The legal fiction by a deeming’ 
provision assumes a putative state of af- 
fairs. We are bidden to treat- an imagi- 
nary state of affairs as real. (East End 
Dwelling v, Finsbury Borough Council, 
(1952) AC 109 at pp. 132-38 per Lord: 
Asquith). 


30. Fiction is an- assumptien ~ or- sup- 
position of law that something which is 


Or may. ‘be false is true, or that a state 


of fact: exists which has -never really 
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taken place. The stale of things dogs not 
accord with the actual facts of the case. 
The fiction in the realm of law has a 
defined role to play and it cannot - be 
stretched to point where it loses -the 
very purpose for which it is invented 
and employed, The statute introduces 
a legal fiction for a certain purpose. It 
-would not be legitimate to travel beyond 
the scope of that purpose and read into 
it words which are not there. 


31. The fiction is strictly limited to 
the present and has been introduced for 
the sake of justice. It does not import 
\thé doctrine of relation back, It has no 
{relation with the past. If it is held that 
the plan will be deemed to have been 
sanctioned in 1971, as is contended be- 
= fore us, it will work injustice and shail 
be contrary to the real truth and sub- 
stance of the thing. It will defeat the 
beneficial purpose far which the fiction 
thas .been employed. Even if we- allow 
our imagination to run riot the statutory 
fiction .cannot take us to .1971, even 
assuming that the rejection of the 


— plan is illegal. There is no statutory sup- 


pori for the argument advanced before 
us. All that the section says is that the 
unsanctioned plan will be treated as if 
_ iduly sanctioned. It is a case of deemed 
` sanction, The provision is not retrospec- 
tive in operation. It is not in effect a 
retrospective changing of statute law, 


32. The petitioners say that they are 
entitled to press into their service fiction 
as well as estoppel. Estoppel against the 
statute and fiction for the year 1971 so 
that the plans should be deemed to have 
. been passed in the year 1971 when they 
were submitted. This legal’ position is im- 
possible to - maintain. It is impos- 
„Sible to reconcile two strange- yoke 
` fellows such as fiction and estoppel. 


33.° If S. 193 (2) gives discretion to 
the NDMC to insist upon the Govern- 
ment’s consent as a precondition of their 
passing the plans we cannot compel the 
committee not to exercise their statutory 
. power, discretionary though it may be. 
Nor can we compel the NDMC to exer- 
cise the powers conferred on it in a par- 
ticular way when the | section confers 
discretion’ on them. That the fiction 
ought to be confined to the present is 
clear from `S, 194. That section says: 


_ “Every sanction in’ the erection or re- 
erection of any building which shall be 
given or be.deemed to have been given 
by a committee shall remain in force 
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for one year only from the date of such 
sanction or for such longer period as the 
committee may have allowed when con- 
veying sanction under $S. 189. Should 
erection or re-erection of the building 
not having commenced within ohe year 
and completed within two years or such 
longer period as} may have been allow- 


ed by the committee the sanction shal’ 
be deemed to have lapsed; but such 
lapse shall not bar any subsequent 


application for fresh sanction under the 
foregoing provisions of the Act.” 

34. The building bye-laws also re- 
quire that the building must be complet- 


ed within two years, These two years 


are to be computed in the future. They 
cannot be computed in the past. The 
effort of the petitioners is that they 


Somehow be placed in the year 1971 
which was comparatively speaking, a 
year of less restrictions and regulations. 
Now, they find that there are many en- 
actments in the field governing the erec- 
tion of multi-storeyed buildings. Apart 
from the sanction of the New Delhi 
Municipal Committee, sanction’ from the 
Urban Art Commission under Delhi Ur- 
ban Art Commission Act 1973 and the 
competent authority under the Urban 
Land (Ceiling and Regulations) Act 1976 
will also have to be obtained. Apart 
from the NDMC ithey must keep, as it 
were, one eye on the Urban Art Com- 
mission Act and the other eye on the 
Urban Land (Ceiling & Regulations) Act, 


35. There is an insuperable difficulty 
if we hold that the plans will be deem- 
ed to have been: passed in 1971. Firstly, 
the statute does not lend itself to that 
interpretation. It! uses the words “shall 
be deemed to have been sanctioned.” It 
does not say “shall always be deemed to 
have been sanctioned”. Secondly, the 
building has not) been completed within 
two years which, is the requirement of 


‘bye-law No. 5 of NDMC. Nor can there 
-be any revalidation of the plans so as to 


cover this long | period of 1971 to 1982. 
The plans will jhave to be submitted 
afresh. Afresh they will have to be con- 
sidered, Afresh they will be sanctioned 
by NDMC if found in order, So we come 
to the conclusion that there is no legi- 
timate .grievance of the petitioners 
against the NDMC. 


36. There renin to consider the 
question of discrimination. We directed 
the NDMC to! make a supplementary | 
affidavit on this point. The secretary filed 


| 
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the affidavit dated May 22, 1982 denying - 


the charge of discrimination, It is a 
detailed affidavit, Facts and figures heve 
been given.. The affidavit discloses that 
în 1971 a ban was imposed by the Gov- 
ernment on the construction of multi- 
storeyed buildings, This ban was lifted 
in 1977. During this period of 1971 to 
1976 the NDMC uniformly rejected al} 
the plans mostly on the ground that the 
government consent under S. 192 (3) 
had not been obtained. They were en- 
titled to do so, The Government kad 
issued a directive to them that without 
the. lessor’s consent NDMC shall not 
sanction the plan. It was not possible for 
the NDMC to go against the directive 
and do what they did in 1967. Lok Nath 
and Chiranji Lal’s cases are of 1967. 
They are not cases in point, In 1967 
there was no ban. The ban came in 
1971: From 1971 to 1976 no plans of 
multi-storeyed buildings were passed. 
There is a solitary instance of 6 Bhag- 
wan Dass Road in which the building of 
All India Women’s Council was allowed 
to be raised and plans sanctioned in 
1974. But that was a case of an institu- 
tion, An institution for service of hu- 
man kind is a class by itself It was 
therefore a case of a different class. It 
was not a case of a private owner. 


37. The long and short of the matter 


is this, In 1971 the Government banned - 


the construction of multi-storeyed build- 
ings. There was a directive of the Min- 
istry of Works and Housing to NDMC 
that without the lessor’s consent no 
plan should be’ sanctioned if the land 
belongs to the Government. This is the 
requirement of the lease also. This is the 
law also. The Government directive was 
in conformity with law. We find nothing 
wrong in NDMC rejecting the plan in 
1971 on the ground of want of lessor’s 
consent. S. 193 (2) empowers the ccm- 
mittee to do this. If they act within the 
four corners of the statute we cannot 
say that they abused their discretionary 
power, 


38. On the material furnished by the 
NDMC we are satisfied that in that 


‘bracket of years from 1971-76 there was 
- no disparity of treatment. 


There was 
complete equality. of treatment. The 
charge of discrimination in our opinion 
is baseless. 


38. We were referred te an unreport- 
ed judgment in Rajh Match Works v. 


Union of India, W:T.P. 6129 of 1981 de-. 
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cided by the Madras High Court by 
Ramaswamy and Singaravelu JJ. We 
do not find this decision of any assistance 
fo us. On the facts of the present case 
we have come to the conclusion that 
there is no estoppel against the statu- 
tory provisions contained in S. 193 (2), 
As regards the fiction importéd by Sec- ` 
tion 193 (3) we are of the view that the 
deeming fiction shall apply to a case of 

“omission and negle ” and ean be avail. 
ed of by a party in the living present, So 
far as the past is concerned it is dead 
and gone: 

. 40. For these reasons this writ eer 
tion is allowed partly. We direct. the. 
Government to give permission for per- 
manent change of purpose on the basis 
of the rates prevailing in 1970, ie. at 
the rate of Rs. 600 per sg. yard. The 
petition against the NDMC is dismissed. 


The parties are however left to hear : 


their own: costs, 
Order ‘accordingly. 
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Smt. Kiran Kapoor, Appellant v. Sur- 
inder Kumar Kapoor, Respondent. 


F.A.O. No. 244 of 1979, D/- 27-5 5:1982." 


Hindu Marriage Act (25 of 1955), Sec- 
tion 13 (1) (ia) — Divorce — Grounds —. 
Unfounded scandalous’ allegations by 
wife against husband — Wife threatened 
her husband that she would have him 
dismissed from service and also that she 
would have him killed — Allegations - 
amounting to mental cruelty — Grant of 
divorce on such grounds in favour of 
husband — Proper. 


The wife had made a pentis to the 
Lt. Governor alleging that her huband 
as also her-in-laws were greedy and 
were always wanting her to arrange 
more money from her parents. The 
crux of the complaint was that her hus- 
band used to beat her mercilessly on her 
failure to arrange fer more money, . Sh¢ 
was kicked out of the house in the night 
at about 11.p.m.; and in spite of her re- 
peated requests the door of the house 
was not opened, She further stated "T 
am being treated like an animal and 
have also got apprehension ‘to my Kife 
from the side of my husband and im- 


*From order of Mohd. Shamim, Addl. 
Dist. J.,, Delhi, D/- 5-11-1979. * 
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- “laws, I Race Jeff ‘all; hopes of my life ‘if, 
-ho timely interveéention-is made 


by. the 
authorities”, - Accordingly, ‘she request- 
ed the authorities to save her; her ap- 
prehension was that she was going to be 


a ‘killed. 


'ed-under S, 13 (1) (ia) of 
` . Marriage Act, in favour of her husband 


-~to ‘his Senior Officer. - 


© ef 1979 filed by Smt. 


. herein, and 
" (C.M, 351 of’ 1980) filed by the 


_ same relief on the other grounds 
. have been rejected by the trial Court. 


- Of that - ee on the 


“However in her: own deposition in 
examination-in-chief, she did not allege 
that her husband had ever threatened to 
kill her. There was no evidence in sup- 


port of the allegations’ regarding the 
threat to her life. The wife also had 
visited the factory where ‘her’ husband 


was working and threatened to have him 
dismissed from service and also have 
hira killed Thus the wife was attempt- 
ing to put the husband in grave difficul- 
ties. The evidence of. bi Supervisor of 
husband in factory, regard to the 
visit of wife to the noe could not. be 
rejected merely because he did not make 
a report in writing ‘about the 
The husband did 


not provoke his-wife into making the 


. abovesaid allegations which were wrong. 


Held that the unfounded allegations 
were scandalous in nature and = were 
amounting to mental cruelty. The wife 


“by .making those allegations had exceed- 
. ed her right to protest against the alleg- 


ed highhandedness of her husband and 
his family, and it could not be said that 
the: husband was. taking any advantage 
of his own wrong. Thus the decree of 
divorce passed on such grounds in fa- 
vour of husband would be proper. . 
(Paras 32, 35, 36, 39) 


Cases Referred: Chronological Paras 
AIR 1975 SC 1534 9 
© R. K. Makhija, Sr. Advocate witb 
Alakh Kumar, for Appellant; 


Singh. for Respondent. 


. JUDGMENT:— By this .common judg- 
ment I propose to decide F.A.O. No. 244 
Kiran Kapoor 
challenging the decree of divorce grant- 
the Hindy 


Kapoor, respondent 
the cross-óbjection 
husband 
urging that he is also entitled to .the 
which 


Kumar 
also 


Surinder 


72. Surinder Kumar Kapoor originally 
filed a petition under S. 10 of the Hindu 


` Marriage -Act seeking judicial separation 


en 20th May, 1976, During the pendency 


' Kiran, Kapoor, v. Surinder. Kumar : 


the Hindu Mariage 


order dated 6th: ‘Jan. 1978.. After 
on: the: 


incidence 


J aspal - 


amendment of. 


Act > (hereinafter 
called the ‘Act’). vide Act No. 68.of 1976, 
the petition was: sought to- be amended 
to -one under S. 18 (1) (ia) (ib) (iii) of the 
Act. The amendment was allowed’ vide 
trial 
the petition has ` been granted 
ground that the' wife has treated the 
husband with .cruelty, Thus, the marri- 
age between the' parties - solemnised on 
13th Aug., 1974, ‘was dissolved. 


3. In the ‘petition several instances of 
cruelty were alleged. Apart from the 
ground of cruelty. decree of divorce was 
sought on two- further grounds, Le. (1). on 
the ground of desertion. for a continu- 
ous period of two years under sub-sec- 
tion (ib) of- S. 13 (1) and (2) that the 
wife was suffering from mental disorder. 


4. The wife had: resisted the petition 
and totally denied the allegations of the 
husband. Her case was that. the instances 
of cruelty enumerated in . the petition 
were incorrect and imaginary; that she 
had never deserted _the petitioner or 
that she was suffering from any mental 
disorder. Her defence was that the hus- 
band had asked ‘her to arrange the sum 
of Rs, 10,000 from her parents; on her 
inability to arrange the funds she had 
been deserted by the husband, In spite 
of a number of requests made to him to 
take her back, he had refused to-do so. 


5. On the pleadings of `` the parties, 
the following issues were feed — 


“P Whether ‘the respondent had in- 


‘dulged in act of cruelty upon the peti- 


tioner, as alleged in the petition? OPP. 


2. Whether the respondent has desert- 
ed the petitioner, without: 'any - reason- 


able cause, and excuse, as alleged? OPP.. 


3. Whether the: respondent suffers from 


occasional mental disorder and puts up) 


abnormal behaviour giving rise to rea- 
sonable apprehension on the part of the 
petitioner that his living with the re: 
spondent would be unsafe to him? OPT 


4. Relief.” : 


6. At the outset it may be neted that ` 


issue No. 2 was Inot -pressed before the 


trial. - Court, Mr. ‘Jaspal Singh, learned 
counsel for the husband ; while urging 
the cross-objections, did:not press the 
allegation: that the appellant-wife suf- 
fered from - occasional mental disorder. I 
may also note that: issue No. 3 which 


-covered this allegation. has -been decided 


against the. husband. by. the trial Court. 
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7. Therefore, the finding of the, trial 
Court on issue No.’ 1 remaing to be ana-' 
lysed. 


8. It is appropriate at this stage io 
notice the instances of ` cruelty which, 
according to the learned trial Court, 


have been established by the husband. 
(1) The wife has completely deprived 


the husband of sexual relationship. She 
had declared on the third night of tne 
marriage that she would have no sexval 
connection with him at all unless .ne 
shifted to Ghaziabad: 

(2) that accompanied by other persans 
She had visited the factory where the 
husband worked; she threatened that 
she would have him dismissed from ser- 
vice. She further declared that she 
would have him killed; 

_(3) that the wife was of irritable ra- 
ture and foul of tongue. 
On one occasion she had snatched the 
wristwatch from the hand of the hus- 
band on the ground that it was given to 
him by her parents and as such he had 
nao right to use the same; 

_ (4) that the wife had refused to pre- 
-~ pare tea for a friend of the husband, 
Narain . Dass PW 7, when he visited 
them; 

. (5) that she refused to wash handker- 
chief of the husband, and 

(6) that she maligned the husband by 
submitting a petition, Exhibit RW1/1 to 
the Lt, Governor containing scandalous 
allegations regarding demand of dowry. 


‘9. In case the instances mentioned at 
items 1; 2 and 6 above are correct, no 
doubt those come within the purview of 
mental cruelty as per the law laid down 
in Dastane v. Dastane, AIR 1975 SC 134. 
Fhe third, fourth and fifth allegation by 
themselves, in my view, are not at all 
sufficient to establish the case of mertal 
cruelty. 


10. The allegations of cruelty which 
were not established but are being pres- 


sed in the cross-objections by the bhus- 
band are:— . 
(1) that the wife made attempts to 


commit suicide. 


- (2) that the wife. had -’questionable af- 
fairs” 


or “objectionable relationship” 
with some other men, -> 
(3) that the. wife . believed in witch 


craft. 
- 11. The defence of. - the- spaeuent. , wife 


was that it was the. husband.. . who -had - 


turned her. outas. her ` parents were mmn- 
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able to meet his demand of Rs. 10,000. 
The case sought to be made out by Mr. 
Makhija, learned counsel for the appel- 


‘lant is that the husband is trying to take 


advantage of his own wrong. 
12, The wife’s version that her hus- 


band had abused her and her mother in 
Aug. 1975, in her house at Ghaziabad, 
was not believed. While rejecting the 
case of the wife, the learned trial Court 
has laid emphasis on the fact that she 
maligned the husband by filing a petition 
dated 28th July, 1976. Ex, RW1/1, to the 
Lt. Governor of Delhi wherein scanda- 
lous allegations regarding demand of 
dowry etc. were levelled against the 
husband. The fact of the filing of- the 
Said petition has been held to be an in- 
Stance of cruelty. 


13. As noticed above, the first ground 
found against the appellant is that she 
had completely deprived the husband of 
sexual relationship, As per averment in 
para 5 of the amended petition, the hus- 
band’s case was: 


“He has not been able to enjoy mar- 
ried life because of denial of sexual 
intercourse by the respondent to the 
petitioner, who made the shifting of 
petitioner to Ghaziabad as a condition 
precedent to sexual relations and de- 
clared so on the very 3rd night after 
marriage. The respondent was adamant 
to shift to Ghaziabad and the petitioner 
later came to know that the respondent 
was having questicnable affairs with 
some persons at Ghaziabad. There has 
been mental torture to the petitioner by 
the acts and behaviour of the respon- 
dent.” . ; 
. 14, The above plea is in two parts, 
namely, first the denial of sexual rela- 
tions and secondly that the responderit: 
was adamant to shift to Ghaziabad as 
she was having “questionable affairs” 
with some persons there. The case put 
up is that on the third night of the mar- 
riage the wife made it a condition pre- 
cedent for sexual intercourse only if he 
shifted to Ghaziabad. In support of’ this 
allegation the respondent while appear- 
ing as PW 1, has inter alia, stated thus : 
- “The respondent told me on the 3rd 
night that in case I want.to have sexual 
relationship: with her I will have. to shift 
to Ghaziabad and dispute. -started on this. 
Since that day there has been no sexual 


relationship with - the respondent. : Later 


on -I came to know that, the ‘respondent 


+o r ` - 
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was having illicit relations with 
persons at Ghaziabad.” 

Further, in the second para in his exam- 
ination-in-chief the husband has stated: 


some 


“On 3-1-1975 and 7-7-1975 when 
I tried to have forcible sexual inter- 
course, the respondent attempted to 


commit suicide.” 
In his cross-examination 
sentence runs thus: 


“I had only once sexual intercourse on 
the night of 14th Aug. 1975, with the re- 
spondent”. (This date ought to read. as 
“14th Aug. 1974’, It seems to be a typo- 
graphical mistake).” 

The wife in her statement stated that 
for about a year after the marriage the 
parties were having sexual relations. 


15. On appraisal of the evidence on 
this aspect of the case the learned trial 
Court based his: conclusion on a sugges- 
tion put to the husband and held “A 
perusal of the statement of PW 1 Sur- 
incer Kumar shows that it was suggest- 
ed to him that the respondent felt an- 
noyed only when the petitioner wanted 
to have forcible intercourse. This goes 
to show that it has been admitted by. the 
respondent that whenever the petiticner 
wanted -to have intercourse, the respon- 
dent felt annoyed.” 


16. The reasons for coming to the 
finding that there was a complete denial 
of coitus between the parties are given 
in para 19. of the impugned judgment. 
It is stateq “the respondent has not 
Where made a positive assertion that 
She was enjoying sexual life with the 
petitioner, She has simply contented 
herself by denying the averments made 
in the plaint, Thus the statement of the 
respondent in her averment on oath that 
She used to have sexual relation with 
her husband during her 15 days stay at 
the house of the petitioner cannot be 
taken into consideration.” 


17, In my view, from the pleadings 
which appear to be defective and the 
evidence on record this finding of the 
learned trial Court cannot be upheld. 
The husband has unambiguously admit- 
ted that at least once he had sexual 
intercourse. The suggestion to the kus- 
band in his cross-examination that the 
_wife used to feel annoyed whenever the 
husband forcibly attempted to have 
sexual intercourse with her, cannot be 
read to hold that “whenever the peti- 
tioner (husband) wanted to have inter- 
course, the respondent felt annoyed.” 


the very first 
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1g, The above reasoning of the trial 
Court that the' wife was not enjoying 
sexual Jife with the petitioner, cannot be 
made the basis for the conclusion that 
there was complete denial of coitus. The 
husband has not averred in the plead- 
ings the ground ‘of complete denial of 
coitus, - His evidence also does not sug- 
gest that he never had sexual relations 
with his wife. On the other hand, the 
wife has affirmatively averred jin the 
Pleadings and has’ said so on oath that 
the parties were! having sexual relation- 
Ship when they ‘were together at the 
husband’s house | in Delhi for about 15 
days. | l 


19, The reasons given by the learned 
trial Court for its finding that there was 
complete denial of sexual relationship be- 
tween the parties, do not appear to be 
sound. The preponderance of probabi- 
lities is otherwise. Possibly what was 
meant by the husband was that though 
marriage was consummated, yet he was 
deprived of further sexual relationship 
as the wife wanted him to shift to 
Ghaziabad as a condition precedent for 
allowing’ that relationship, However, the 
further case in his pleadings and in his 
statement on oath is that she wanted to 
shift because she 'had questionable affairs 
with some persons at Ghaziabad. 


20. At this stage that allegation in the 
petition alleging! “questionable affairs” 


of the wife with. other persons may be 


noticed, This averment along with the 
allegation of denial of sexual intercourse 
have been clubbed together in the plead- 
ing. - The husband during his examina- 
tion-in-chief stated that his wife 
having “objectionable relationship with 
other persons in ‘Ghaziabad.” In cross- 
examination he/stated she was having 
illicit relationship, Thus, it is clear that 
he was alleging matrimonial offence 
which if proved entitles him to a decree 
of divorce on this ground under S. 13 
(1) (i). In support of this plea of “illicit 
relationship” although not specifically 
taken in the pleadings as required under 
the law, he stated on oath that once at 
Ghaziabad Railway Station he heard a 
boy saying “hello” to his wife. 
questioned, the wife said. that the boy 
was her class fellow. This according to 
him showed that wife was having an af- 
fair with the boy. The second instance of 
“questionable relationship” which the 
husband gave was that he once found 
his wife talking, to a male in a room 
7 * | t3 
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while the doer was closed, This he found 
at Ghaziabad at the house of the wife’s 
parents. According to him, on opening 
of the door which was not bolted he 
found the man sitting in a chair while 
his wife was standing nearby. That man, 
he was told, was a tenant in that very 
house, This evidence in no way can be 
said to establish that the wife was hav- 
ing any illicit relationship or objection- 
able relationship as stated by the hus- 
band. This seems to be a wild allegation 
and has rightly been ignored from con- 
sideration by the trial Court. 


21, Now let me advert to the allega- 
tion of threats of the wife given by her 
to the husband in the factory. The wife 
has admitted the visits but has denied 
the allegation that she threatened the 
husband; she denied having said that she 
would have him killed or that she would 
see that he is dismissed from service. 
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22. In support of this allegation the 
husband produced Vijay Malhotra 
.(PW 6) who was also working in the 
same factory, namely, M/s. Atul Glass, 
at Faridabad. According to him the wife 
came to the factory in his presence once 
during lunch time along with a man. 
This witness averred “That man called 
the petitioner whereupon the respondent 
said that she would have the petitioner 
dismissed and would have him killed. 
She came once again along with 3/4 per- 
sons to the factory when the petitioner 
was in Poona. At that occasion she 
warned that the petitioner should be 
cautioned and for how long he will keep 
on running.” In crosss-examination it 
was brought out that this witness was a 
senior supervisor in that factory. He 
stated that he did not report the incident 
in writing to his officers. He denied the 
suggestion that he was making the state- 
ment merely in support of a false case 
Set up by the husband. He further stat- 
ed that as he was senior to the peti- 
tioner (husband) as such he was not on 
“much speaking terms” with him. 


23. In examination-in-chief the wife 
as RW 1 admitted that she had visited 
the factory of the petitioner two or three 
times to persuade him to keep her and 
that on one of the occasions it was the 
husband who told her that this matter 
should be discussed at his house and not 
in the factory premises. She had there- 
after gone to his residence at Delhi from 
the factory. There is thus complete 
denial by the wife about the threats 
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having been given by her to the hus- 
band. She further denied that whenever 
she went to Faridabad, ie, to the fac- 
tory of the husband she was accompani- 
ed by bad characters, She, however, ad- 
mitted in her cross-examination that on 
the first occasion when she went to the 
factory S/Shri Madan Lal and Asa Nand 
had accompanied her. Both these persons 
have been produced by the wife, as her 
witnesses, 

24, Madan Lal is RW 2 and Asa Nand 
is RW 5. They have not deposed about 
their accompanying the wife to the fac- 
tory. Madan Lal was produced in sup- 
port of the defence that an amount of 
Rs, 10,000/- had been demanded by the 
husband after the marriage and that the 
husband was very greedy. RW 5 Asa 
Nand was produced in support of the 
allegation that he had made efforts for 
a compromise between the parties, 

25. Mr. R. K. Makhija, learned coun- 
sel for the appellant-wife urged that 
PW 6 Vijay Malhotra was a partisan 
witness and ought not be believed, parti- 
cularly so when he had not reported the 
matter in writing to the senior officers. 
According to the learned counsel if the 
said threat to get the husband killed, 
had in fact been given, the husband 
would have reported the matter to the 
police, As noticed above, learned Addi- 
tional District Judge has held that the 
version of the husband is correct. I do 
not find any reason to disagree with that 
finding, It is the wife’s case that on one 
of the occasions when she visited the 
factory of the husband, he asked her not 
to talk about the differences between 
them, in the factory premises but to 
discuss it privately, The visit having 
been admitted the version given by 
Vijay Malhotra (PW 6) could have been 
disproved by the persons who had ac- 
companied the wife to the factory. 
Those two witnesses, Madan Lal and Asa 
Nand, do not say anything about this 
matter. The evidence of Vijay Malhotra, 
therefore, cannot be rejected solely on 
the ground that he did not make a re- 
port in’ writing about the incident. It 
has to be assessed on its own merits. 


26. Mr. Makhija submitted that even 
if the evidence of Vijay Malhotra is ac- 
cepted, the wife, as she had legitimate 
grievance, was well within her right to 
inform the husband in the factory pre- 
mises while pleading to be taken back 
that she would report him ‘to his 
Senior officers, It is urged that it 
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is unbelievable that a Hindu wife would 
threaten her husband to be killed. The 
only fact which can be inferred from 
the evidence of the parties on this as- 
pect of the case, relating to the visits of 
the wife to the factory of the husband, 
Mr. Makhija submitted, is that her re- 
peated entreaties having not yielded any 
result, she had in desperation threatened 
to report against him to his superior 
Officers. As this aspect of the case has 
bearing on the decision of this case, I 
will refer to it again while analysing 
the defence of the wife. 


27. So far as the allegations enume- 
rated above in sub-paras 3, 4 and 5 (at 
page 4) are concerned, viz., irritable na- 
ture of the wife, or she refused to vre- 
pare tea for a friend of the husband or 


that she had snatched the wrist 
waich . from the hands of the 
husband, I do not think that 
individually or collectively these 


allegations amount to mental cruelty. 
The three instances even if assumed to 
be correct, only show that the wife is 
a little headstrong. In my view, these 
instances do not take the case of the 
husband any further. By themselves 
these allegations cannot be made the 
basis for granting a decree of divorce. 
The three instances only show that 
there were differences between the par- 
ties and because of that reason those in- 
stances which are otherwise triviai have 
been highlighted. Even in the present 
day so-called modern life, a taunt by 
the wife or her refusal to wash the 
handkerchief, or her refusal to prepare 
tea, are not matters which can be con- 
sidered amounting to mental cruelty. In 
my view, these instances have been un- 
necessarily highlighted. I am ignoring, 
them as in law those do not amount to 
cruelty. 


28. The fact of the submission of peti- 
tion, Ext. RW 1/1, to the Lt. Governor 
by the wife which contained serious 
charges against the husband, may now 
be considered, This petition dated 28th 
July, 1976, runs into two pages typed 
in single space. She has given the details 
of the items of dowry which were pre- 
sented by her parents and also stated 
that about Rs. 10,000/- were given in 
cash at the time of the marriage. There- 
after, it was stated that her husband as 
also her-in-laws were greedy and were 
always wanting, her to arrange more 
money from. her parents. The crux of 
the complaint. was that: her husband used 
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to beat her mercilessly on her failure to 
arrange for more money, She was kick- 
ed out of the house in the night at about 
ll p.m.; and in spite of her repeated re- 
quests the door-of the house was not 
opened. She further stated “I am being 
treated like an animal and have also got 
apprehension to my life from the side of 
my husband and. in-laws. I have left all 
hopes cf my life if no timely interven- 
tion is made by the authorities.” Ac- 
cordingly, she requested the authorities 
to save her; her apprehension was that 
she was going to be killed. 

29. As noticed: above, the learned trial 
Court has considered the allegations con- 
tained in this petition as scandalous and 
has held that these allegations amount 
to mental cruelty. The argument of Mr. 
Makhija, however, is that the said re- 
presentation contained true facts and in 
any case the wife was provoked into 
making that petition, The husband, it is 
submitted, did not leave her any other 
course. Having intentionally deserted her 
he cannot take advantage of his own 
wrong. These submissions need to be 
examined, 


30. With the assistance of the learn- 
ed counsel for the parties I have gone 
through the entire pleadings and evi- 
dence on the record, In the written 
statement there seems to be a suggestion 
that if Rs. 10,000/- were not paid by the 
wife’s parents, ‘dire consequences such 
as threats of bodily injury to the wife 
were likely’ to follow. This is also one 
of the allegations in the abovesaid peti- 
tion to the Lt. Governor, On the aspect 
of beatings having been given to the 
wife, the husband was cross-examined 
but no suggestion was put to him that 
he had ever threatened to kill her. Fur- 
ther, there was:no suggestion that she 
had been turned out of the house in the 
manner as alleged. Even in her own de- 
position in examination-in-chief, she did 
not allege that her husband had ever 
threatened to kill; her. Her case was that 
she was given beatings because she could 
not meet the demands of her husband. 


31. It is obvious that in her petition, 
Ex. R. W, 1/1, the wife had made exag- 
gerations; she complained without any 
cogent reasons that there was a threat 
to her life from her husband. There is 
no evidence in support of the allegation 
regarding the threat to her life. The au- 
thorities could . well have initiated 


serious action against the husband which _ 
would have landed him in trouble. It 
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appears that even on this petition (R. W. 
1/1) proceedings under Section 107/150 
of the Code of Criminal Procedure were 
taken against the husband, The Sub- 
Divisional Magistrate however after re- 
cording the statement of the wife and 
other witnesses discharged the husband 
vide his order dated 7th July, 1977. 


32. Therefore, the finding of the trial 
Court that the allegations contained ‘in 
Ex. R. W. 1/1 are scandalous are to be 
upheld. No wife has any right to level 
sucha serious charge against her husband 
merely beause her marriage had almost 
broken. Whatever be the differences 
the conduct of the wife in making this 
unfounded charge against the husband 
cannot be overlooked in this case. The 
husband could have ignored it but once 
“fhe makes a grievance of it, the Courts 
have to take cognizance of this fact. The 
trial Court, therefore, was right in com- 
ing to the conclusion that these wn- 
founded scandalous allegations as con- 
tained in Ex. RW 1/1 amount to mental 
cruelty. 


33. Seen in this light, the evidence of 
Vijay Malhotra (PW 6) assumes signifi- 
cance. He stated that the wife had threat- 
ened to have her hushand dismissed 
from service and also have him killed. 
I accept the testimony of this witness. 
His evidence read together with peti- 
tion Ex. RW 1/1, clearly brings out that 
‘the wife was attempting to. put the hus- 
band in grave difficulties, That her ef- 
forts failed is of no consequence. 


34, The further submission that the 
wife was provoked into making these al- 
legations is also not supported by any 
evidence on record. She says that she 
was turned out of the house in the mid- 
dle of the night and deserted by the 
husband. She is not wanting divorce on 
that ground. The ground, however, is 
being made the basis to contest the peti- 
tion only. As noticed by me above, it 
was not her case in the pleadings or 
evidence that she had been threatened 
to be killed by the husband. Assuming 
for the sake of argument that the wife 
was deserted on the ground of demand 
of dowry and was also given beatings 
so as to pressurise her to meet the de- 
mand, does it give a right to the wife 
to make unfounded serious charge re- 
garding threat to her life? I may note 
here that the copies of the répresenta- 
tion (Ex. RW. 1/1) submitted to the Lt. 
-Governor . were also sent to-other high 
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Government officials and some political 
functionaries, The allegation made 
against the husband: in that petition has 
been found to be baseless. In her evi- 
dence, as noticed above, she did not even 
allege this threat to her life. I further 
find that it was the wife who had threat- 
ened the husband with dire conse- 
quences at his factory. These averments 
cannot be condoned merely ən the 
ground that the husband was in any case 
at fault. Jt is true that a husband who 
had deserted his wife cannot complain. 
that he has no access to her or that she 
is not looking after him, As such he can- 
not file a petition for divorce on the 
ground that his wife had deserted him. 
That would amount to taking advantage 
of his own wrong. But such is not the 
position in the instant case. He did not 
provoke her into making the abovesaid 
two allegations which are obviously 
wrong, The plea taken on behalf of the 
wife is, therefore, misconceived. 


35. I am satisfied that the wife by 
making these allegations had exceeded 
her right to protest against the alleged 
highhandedness of her husband and his 
family, As far as this aspect of the case 
is concerned it cannot be said that the 
husband is taking any advantage of his 
own wrong. 


36, .The judgment of the trial Court 
as regards -its findings on the two in- 
stances of cruelty, discussed above, has, 
therefore, to be upheld. 


37. In view of my discussion above 
the plea of the husband in C. M. 2166 of 
1980 that events, subsequent to the pass- 
ing of the decree which snow further 
grounds of cruelty need not be consid- 
ered, 


38. Now, the plea of the husband in. 
cross-objections (C. M. No. 351 of 1980) 
that he is entitled to the decree of di- 
vorce on other grounds also may be 
noticed. The impugned judgment shows 
that there were as many as 11 instances 
of cruelty alleged by the husband, 
Learned trial Court granted decree while 
accepting only six of them. I have ignor- 
ed fron: consideration three of the in- 
stances, The averment of the husband 
that the wife believed in witch-craft 
and once she had intentionally mixed 
ash in the pudding or that she was an 
abnormal girl and used’ to laugh without 


‘any rhyme or reason; or that she tried 


to. -burn- her -clothes -and . threatened ---to 
commit suicide and that she did not care 
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for the comforts of the husband and was 
disobedient have, inmy view, been right- 
ly rejected as these pleas are not borne 
out from the record. 


39. Accordingly, the decree of divorce 


passed by the trial Court is affirmed but 
only on the grounds which have been 
accepted by me above, The appeal and 
the cross-objections both fail and are 
hereby dismissed. C. M. No. 2166 of 1980 
is also rejected, 
40. The parties are left to bear their 
owl. costs, 
Appeal dismissed. 
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Raghbir Singh and others, 
v. Municipal Corporation of Delhi 
another, Respondents. 


Letters Patent Appeal No. 174 of 198i, 
D/- 5-5-1982.* 

(A) Delhi Municipal Corporation Act 
(86 of 1957), S. 337 (1), S. 333 r./w., Bye- 
law 3 of Delhi Municipal Corporation 
(Buildings) Bye-laws (1959) — Deemed 
sanction u/s.. 337 (1) — Substantial com- 
pliance with S. 333 r./w. Bye-law 3 is a 
condition precedent for the deeming 
sanction u/s, 337 (1). 


The deemed sanction u/s. 337 has very 
serious implications and if the Corpora- 
tion is to be tied down to a deemed sanc- 
tion it is necessary that each of the de- 
tails required by S. 333 of the Statute 
must be complied with at-least certainly 
substantially, because the purpose of the 
Act is that if a notice as required by the 
Act has been given the Corporation 
should not be allowed to sleep over it 
and if it does so it would run the risk 
of a sanction having been deemed to be 
piven, When so serious are the conse- 
quences it would be the mandate of law 
that the requirement of giving the notice 
‘u/s. 333 of the Act, which is a condition 
precedent for the deeming sanction to 
be read u/s. 337 (1) of the Act, should 
be strictly construed. (Para 7) 

Held, in the present case the applica- 
tion. specifically sought an extension of 
a sanctioned plan order, It did not even 
remotely purport to be one: u/s. 333, It 
was not only that the application did 


Against judgment of S. B. Wad, J. re- 
ported in AIR 1981 Delhi 246. 
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not purport to be u/s. 333 but in fact 
none of the requirements of S, 333 read 
with Bye-law: 3 was even complied with, 
When there was a total non-compliance 
with the provisions of S. 333 and Bye- 
laws the Corporation could not be deem- 
ed to have accorded sanction by virtue 
of S. 337 (1)| simply because it did not 
communicate the refusal within 60 days, 
1977 Rajdhani LR 164, Disting. (Para 7) 

(B) Delhi | Municipal Corporation Act 
(66 of 1957), S. 491 — Delegation of 
powers by Commissioner —- Does not 
imply that Commissioner is divested of 
those powers —- Held, Commissioner 
was competent to take independent deci- 
sion with regard to sanction of a pian, 
notwithstanding that he had delegated 
his powers to| the Dy. Commissioner — 
Further, order passed by Dy, Commis- 
Sioner as delegatee was an order of the 
Commissioner, | 

Delegation of powers does not mean 
that the Commissioner has completely 
divested himself of the powers vested in 
him under the Act. Delegation, as it does 
not divest the authority of any of its 
powers, permits exercise of concurrent 
powers along with its delegatee. (1890) 25 
QBD 391, (1945) 2 All ER 616 and (1949) 
2 KB 608, Rel. on. (1948) 1 All ER 85, 
Ref, | (Para 9) 

Held, it could not be urged that the 
Commissioner was not competent to take 
independent decision with regard to the 
Sanction of a plan simply on the ground 
that he had delegated such powers to 
the Deputy Commissioner. If the Com- q 
missioner so wanted to deal with 
matter for sanction of the plan, he could 
have done so. But that did not make the 
order of the delegatee any the less an 
order of the Commissioner. The power 
delegated to ‘the Deputy Commissioner 
was the power of the Commissioner and 
the order passed by the former had be 
taken to be that of the Commissioner. 
AIR 1963 SC 1503 and AIR 1961 SC 1095, 


Rel. on. | . (Para 9) 
(C) Delhi — Corporation Act 
(66 of 1957), Ss, 336, 491 — Power of 


Commissioner |to sanction erection of 
building u/s, 336 delegated to Dy, Com- 
missioner u/s. 491 — Order of Dy. Com- 
missioner granting or refusing to sanc- 
tion plan — Can be reviewed by Com- ~ 
missioner, order u/s. 336 being merely 
an administrative decision and not a 
quasi-judicial one. 

Section 336 casts a duty on the Com- 
missioner to sanction the erection of 
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building unless such work contravenes 
any of the provisions of sub-sec, (2) of 
5. 340. Now S. 336 (3) provides the in- 
built safeguard that if the Commissioner 
refuses .to sanction on any of the 
grcunds specified in sub-sec. (2) he shall 
record a brief statement of his reasons 
for such refusal and communicate the 
refusal along with the reasons thereof 
to the person who has given the notice. 
There is thus an inbuilt safeguard that 
the refusal cannot be whimsical. This 
obviously means that if refusal is made 
arbitrarily or on any irrelevant or extra- 
neous ground the said order would be 
open to judicial review by this court. 
But this will not make an order refus- 
ing to sanction a plan judicial or quasi- 
judicial; it remains an administrative 
order even though it is subject to judi- 
` cial review, Therefore, if in any giver. 
case the initial order or an order in re- 
view is made on irrelevant ground etc. 
the same may be struck down, but this 
does not mean that the power of review 


of the administrative decision does noi 
inhere in the executive authority. 
(Para 16) 


There are good reasons why an orde? 
u/s, 336 granting or refusing to sanction 
should be subject to review if the cir- 
cumstances so warrant. It would be a 
grave hardship if it was held that even 
if the refusal to sanction. the plan was 
based on misappreciation of some rel- 


evant fact and the same can be brought. 


to the notice of the Commissioner he 
would be powerless to correct the ob- 
vious mistake. Such a result would in- 
evitably follow if the power to review 
was denied to the Commissioner. It will 
not advance the cause of justice if such 
a limitation was read into such a provi- 
sion ag to hold that order of grant or re- 
fusal to sanction is not subject to re- 
view. There is hardly any lis between 
the parties which is being adjudicated 
by the Commissioner. The decision is 
more or less a ministerial one which re- 
quires applicant to meet the require- 
ments laid down in the Statute. 

(Para 1T) 


In view of the above, held that the 
order of the Dy, Commissioner as a 
delegatee granting or refusing to sanc- 
tion the plan for erection of a buildinz 
was reviewable by the Commissioner. 
AIR 1981 Delhi 246, Affirmed. (Para 12) 
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' SACHAR, J.:— This is a Letters Pa- 


-= tent Appeal against the dismissal of the 


writ petition by the learned single 
Judge, The petitioners applied for and 
were given sanction by the Municipal 


Corporation for construction of a build- 
ing on 19-11-1966. The building broadly 
was to consist of Blocks A, B & C. The 
sanction apparently was given subject to 
the condition that the structure which 
was existing would be demolished be- 
fore the commencement of further con- 


struction, Sanction was released on 
2-12-1966. There is no dispute that 
blocks A and- C were constructed. 


Bleck B however, was not constructed. 


2. In June, 1969 the appellant appli- 
ed for extension of time to complete the 
construction. Section 333 provides for a 
person applying for sanction by giving 
notice to the Commissioner. Section 336 
provides for giving or refusing to sanc- 
tion. By S. 337 (3) it is provided that if 
any person does not commence or exe- 
tute the work within one year of , the 
date on which the building or work is 
sanctioned he shall have to give notice 
u/s. 333 for fresh sanction of the build- 
ing or the work, Section 341 provides 
that if the building or work is not com- 
pleted within the period specified it 
shall not be continued unless the Com- 
missioner, on application. made therefor 
has allowed extension of that period. 
Apparently as the appellant was not 
able to complete the building, plans for 
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which had been sanctioned on 19-11-- 
applied for extension of the 


1966 he- 
period in June, 1969. This matter was 
considered by the Building Plan Com- 
mittee which ultimately by its deci- 
Sion of 24-8-1971 decided that his re- 
quest for revalidation be rejected. The 
reason given was that the appellant had 
not demolished the existing structure 
and as it was still in the occupation of 
tenants it was not proper to allow him 
to build further and the decision, there- 
fore, was that the appellant be allowed 
to retain the existing block and a notice 
issued u/s. 338 for revocation, Thus the 
matters rested for the next 8 years. 

3. Undaunted, however, the appellant 


again applied on 2-1-1979 to the Execu- 
tive Engineer requesting that the con- 
struction of the above sanctioned plan 
dt, 19-11-1966 read with 2-12-1966 was 
still pending and sanction be given for 
extension, The appellant was informed 
that there was no question of giving ex- 
tension because the same had already 
been refused as far back as 12-10-1971 
and that this can at the best be taken as 
an appeal case. The appellant agreed 
that this may be treated as an appeal 
case. The matter seems to have been 
taken up by the Building Plan Commit- 
tee (hereinafter referred to as BPC), 
where the BPC decided to recommend 
giving of sanction subject to the appel- 
lant carrying out the whole demolition 
which he had undertaken and also that 
the plan did not violate the Master Plan. 
No communication or approval was ‘sent 
by the Corporation or any of its officials 
(because as it transpires from the record, 
- the matter was being enquired into fur- 
ther and no definite decision had yet 
been taken). The petitioner, thereupon, 
wrote to the Corporation making a grie- 
vance as to why sanction was not being 
. Sent to him. No action having been 
taken the appellant filed the writ peti- 
tion in this court, which having been 
dismissed, this appeal has been filed. 

4. The'main points which were urged 
before the learned singie Judge and 
which have been nepeated before us are 
as follows :— 

(3) The appellant says that his letter 
of 3-1-1979 is a notice u/s. 333 of the 
‘Act and as no refusal to sanction — the 
building plan within 60 days as requir- 
ed by S. 337 (1) was communicated to 
him its: result ‘must be that the Commis- 
- sioner shall *-be:deemed to have accorded 
sanction to the building. or work. 
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(2) The. alterriative argument was that 


‘as a matter of : fact the Competent Auth- 


ority -had - sanctioned the plan at its 


meeting of- the’ Building Plan Committee . 


held on 16-1-1979 and the withholding 
of that sanction which was merely a for- 
mal act by respondents was unauthoris- 
ed and illegal.) 


5. The leamed single Judge as men- 
tioned above found no merit in both the 
points and has’ rejected the petition and 
that is how the appeal has come before 
us, “4 

6. Now it is no doubt true that S. 337 
(1) does lay down that where within a 
period of 60 days after the receipt of 
any notice u/s.'333 or any further infor- 
mation required u/s. 335 the Commis- 
sioner does not refuse to sanction the 
building or upon refusal does not com- 
municate the refusal to the person who 
has given the’ notice the Commissioner 
Shall be deemed to have accorded sanc- 
tion to the building or work. But a ref- 
erence to the' letter of 2-1-1979 itself 
shows that it-was not intended to be a 
notice u/s. 333 of the Act. Rather it was 
pointedly labelled as a request for ex- 
tension of the sanctioned plan which had 
been given on 19-11-1966 and 2-12-1966. 
A reading of the application shows this 
to be at the most an application u/s. 341 
(1) for extension of a period because the 
building work had not been. completed 
within the periód specified at the time of 
the sanction. That is why the’ respon- 


. dents had in the reply of 6-1-1979 point- 


ed out that there is no question of ex- 
tension because the same had already 
been refused on 24-8-1971. We find un- 
acceptable the argument that neverthe- 
the {etter of 2-1-1979 should 
be treated as a notice under Section 333 
of the Act. Bye-la: Ws have been framed 
by the Corporation known: as the Build- 
ing Bye Laws. ' Bye-law 3- provides that 
every person who intends to erect a 
building shall give notice in the form 
set out in Sch.: I and such notice shall 
accompany a plan and 
triplicate drawn and prepared in accord- 
ance with the provisions of Bye-Law 48. 
Sch. I provides; a form of notice for mn- 
tention to erect! a building and lays 
down the various requirements -and the 
filling up of the forms as provided there- 
in. That this letter of 2-1-1979 was cer- 


enclosed ` with -fhe letter was the. 
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statements in. 
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` tajmy not în accordance with Bye-Law 3 . 
- or Sch. I-is. apparent: because what was 
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-ing which was to be constructed. As a 
. matter of fact the requirement of the 
Bye-Law of sending the plans and state- 
ments in triplicate was totally absent. 
This much is conceded by . Mr. Vohra, 
counsel for the appellant, What he kow- 
ever, urges is that though this letter 
may have technically not complied with 
Bye-Law 3 the Corporation at least 
treated this as a notice u/s. 333 of the 


Act because the letter of 6-1-1979 icself . 


characterised the said letter as a notice 
u/s, 333. We cannot agree, Various objec- 
tions were raised by the Corporation 
seeking further information as to the 
completion certificates of the construc- 
tion already made and also asking in- 
formation whether there was any devi- 
ation, Objection No. 4 specifically men- 
tioned that the existing structures which 
fell outside the proposal have not so 
(far) been demolished though this should 
have been done before the start of con- 
struction and seeking clarification abont it. 


7. Further objection raised was at 
No. 5 that-in block C which was shown 
existing in the previous plan there was 
an open courtyard in the rear which 
had been covered-and requiring its de- 
molition, The reply was sent by the ap- 
pellant on 6-1-1979 conceding objection 
No. 4 namely that the- construction 
which was to. be demolished was still 
existing; the justification given was that 
as there was litigation going on it had 
not been possible for them to demolish 
it and promising to-do so after the cases 
were finished. Regarding objection No. 
5.it was stated that due to some error 
in the drawing of. the- previous Archi- 
tect the space of the first floor . might 
have been proposed as open courtyard 
instead of covered space. Grievance was 
made that the department was unneces- 
sarily. prejudiced -and -wants.to raise new 
objections which are not justified. Preg- 
nantly to emphasise it was specifically 
stated that we have. not submitted any 
fresh proposal but had only requested 
you to revive our old sanction which 
could not be utilised due to unavoicable 
circumstances”. It is thereafter. that the 
matter was taken up by the Building 
Plan Committee at its meeting on 16-1- 
1979, A resume’- of above will show that 
though the Corporation treated the sub- 
ject u/s, 333, the appellant never fcr a 
moment - treated its letter: of- 2-1-1979 or 
the reply of 6- 1-1979.as having anything 
Telating to.a notice. u/s. 333 of the Act, 
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and emphasised all the time the aspect 
of- reviving the old sanction of 1966. 
We are- also of the view that 


‘deemed sanction under Section 337 has 


very serious implications and if the Cor- 
poration is to bé tied down to a deemed 
sanction it ig necessary that each of the 
details required by S. 383 of the Statute 
must be complied with at least certainly 
substantially, We say this because the 
purpose of the Act is that if a notice as 
required by the Act has been given the 
Corporation should not be allowed to 
sleep over it and if it does so it would 
run the risk of a sanction having been 
deemed to be given, When so serious are|~ 
the consequences it would: be the man- 
date of law that the requirement of giv- 
ing the notice u/s. 333 of the Act, which 
is a condition precedent for the deeming 
sanction to be read u/s, 337 (1) of the 
Act, should be strictly construed. In 
the present case the application speci- 
fically seeks an extension of a sanction- 
ed plan order. It does not even re- 
motely purport to be one u/s. 333. It is 
not only that the application does not 
purport to be u/s. 333 but in fact none 
of the requirements of 5, 333 read with 
Bye-Laws is even complied with. S. 333 
demands an application to-be as . pre- 
scribed by Bye-Laws. Building Bye- 
Law 3 sets out the form and the require- 


ment of plans when giving a notice 
u/s. 333. None of the things were done 
when the application of 2-1-1979 was 


made. We can understand that.if in a 
case a notice is given u/s. 333 and com- 
plies with further details but instead of 
3, two.copies of the plans are sent it 
may then be possible to urge that pro- 
visions of S. 337 read with Bye-Laws 
have been satisfactorily complied with. 
But here when there is a total non-com- 
pliance with the provisions of S. 333 and 
Bye-Laws it would be unjust and unfair 
to the Corporation if it was to be held 
deemed to have been accorded sanction 
by. virtue of S. 337 (1) simply because it 
did not communicate the refusal within 
60 days. The appellants never considered 
their own claim other than that of ex- 
tension of the previous sanction. This is 
even clear from the letter of authority 
filed before the Executive Engineer in 
the appeal case, wherein the. appellants 
authorised Mr. Chandan Singh, Regis- 
tered Architect to act on their behalf in- 
conducting the abovesaid appeal to get 


a further sanction of the’ existing structure 


pending sanction by the Municipal Cor- 
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poration of Delhi personally, The appel- 
lants themselves described this as an 
appeal case (instead of new sanction) to 
proceed with the pending structure as 
per previous sanction for the erection of 
premises (this document is to be found 
at page 92 of the file produced by the 
Municipal Corporation). Refusal to ac- 
cord sanction, within 60 days has to fol- 
low the receipt of plans u/s. 333. If, as 
we are inclined to hold, the notice of 
2-1-1979 having not complied at all with 
the provisions of S. 333 read with Bye- 
Laws is not notice u/s. 333 refusal to 
communicate within 60 days cannot 
attract the provisions of S. 337 (1). Mr. 
Vohra however, referred us to R. P. Ka- 
poor v. Delhi Municipal Corporation 
(1977 Rajdhani LR 164). In our view that 
judgment has no applicability. In that 
case the learned Judge was interpreting 
S5. 336 (4) which provides that sanction 
shall be communicated in such a manner 
as may be specified in the Bye-Laws and 
Building Bye-Law 11 lays down the 
form in which the communication has 
to be sent. The learned Judge held that 
if sanction has been given and informal 
communication communicated the ab- 
sence of formal communication by itself 
would not mean that no sanction had in 
fact been made. It will be seen that com-~. 
munication ‘of sanction is obviously a 
procedural matter and the requirement 
that the sanction should be in a parti- 
cular form are obviously directory in 
the sense that even if the communication 
is not sent in a particular form it does 
not mean that if a sanction had been 
accorded the sanction becomes invalid. 
The present case is a different one þe- 
cause here a substantial and a vested 
right is said to accrue to the person who 
has given a notice u/s. 333 inasmuch as 
he can claim that his plan has 
been accorded sanction notwithstand- 
ing that it may in fact ‘be 
in violation oof the Bye-Laws of 
the Committee or any other Zonal or 
Master Plan. Such a provision which 
gives a substantive right to an applicant 
must necessarily be construed strictly 
and the requirement that it must be com- 
plied with at least substantially cannot 
be whittled down, 

8. The next claim was based on the 
fact that the Building Plan Committee 
had as a matter of fact sanctioned the 
plan in its meeting held on 16-1-1979. 
The argument raised’ was that as the 
Building Plan. Committee’ in’a meeting 
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held on 16th Jan! 1979 had sanctioned 
the plan, there was nothing more to he 
done and the respondenis were duty 


bound to convey the sanction. We shall 
deal with the aspect i. e. whether, in 
fact, the BPC had! sanctioned the plan, 


in the latter part of the judgment. The 
learned Judge, however, took the view 
that the Commissioner can, even if the 
Building Plan Committee presided over 
by the Deputy Commissioner had sanc- 
tioned the plan, review the matter and 
take a contrary decision. He. based his 
finding on the terms of the order where- 
by the Commissioner delegated all his 
powers vested in [him u/s. 491 of the 
Delhi Municipal Act, 1957. This order is 
dt. 27th June 1978 and reads as under :— 
“In exercise of the powers vested ‘in 
me u/s. 491 of the DMC Act, 1957, I 
hereby direct that all the powers con- 
ferred on me under the various sections 
of the said Act shall (subject to my over- 
all supervision, control and review) be 
exercised by Sh. Virendra Singh, Dy. 
Commissioner w.e. È 5. 6.1978 A. M.Y”. 
9. Admittedly, the authority to sanc- 
tion a plan is with the Commissioner. 
S. 491 authorises the Commissioner to 
delegate all or any | of its powers in such 
circumstances and under such conditions 
as may be specified in the order, to be 
exercised by any other municipal officer 
or employee specified in the order. By 
the order dated 27th June 1978 the Com- 
missioner delegated the powers to the 
Deputy Commissioner as afore-quoted 
upon the condition | that the delegation 
shall be subject to! his overall ` supervi- 
sion, control and review, One conse- 
quence of any delegation of powers is 
no doubt that it does not mean that the 
Commissioner has | completely divested 
himself of the powers vested in him un- 
der the Act, As stated by Willis, J. in 
Huth v. Clarke (1890) 25 QBD 391 at p. 
395, “delegation, ası the word is generally 
used, does not imply a parting with 
powers by the person who grants the 
delegation, but points rather to the con- 
ferring of an authority to do things 
which otherwise that person’ would have 
to do himself”, These observations were 
followed in Gordon! Dadds & Co. v. Mor- 
ris, (1943) 2 All ER 616 at p. 622, which 
purports to hold that delegation by a 


competent authority of its powers does 
not divest that authority of any of its 
powers. No doubt in Blackpool Corpn. 


v. Locker 1948 (1) ‘All ER 85, Lord Jus- 
tice Scott has stated at p. 96 “where the 
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Minister had by his legislation transfer- 
red such powers to the local authcrity, 
be for the time being divested himself of 
those powers.” But these observations 
were not accepted by Lord Denning im 
Metropolitan Borough and Town Clerk 
of Lewisham v. Roberts, (1949) 2 KB 608 
at p. 622) wherein he observed:— 


“Having regard to those authorities, I 
cannot agree with the observations of 
Scott L. J. to the contrary in Blackpool 
Corporation v. Locker. They were, J 
think unnecessary for the  dec-sion, 
which turned on the fact that the town 
clerk there acted outside his actual auth- 
ority and his action could not be rati- 
fied.” 

In that sense, of course, it cannot be urg- 
ed that the Commissioner was not com- 
petent to take independent decision with 
regard to the sanction of a plan simply 
ion the ground that he had delezsated 
such powers to the Deputy Commis- 
sioner. This means that delegation, as it 
does not divest the authority of any of 
its powers, permits exercise of coacur- 
rent powers along with its delegatee, 
That is to say that if the Commissioner 
so wanted to deal with this matter for 
sanction of the plan, he could have done 
so, But that does not make the orcer of 
a delegatee any the less an order cf the 
Commissioner, As held in Roop Chand 
v. State of Punjab. (1963 Supp (1) SCR 
939): (AIR 1963 SC 1503), “when the 
Government delegates its power, for 
example, to entertain and decide an ap- 
peal u/s. 21 (4) to an officer and the offi- 
cer pursuant to such delegation hears 
the appeal and makes an order, is the 
orier an order of the officer or cf the 
Government? We think it must be the 


Order of the Government’. Similarly 
-where the Wakf Board had delegat=d its 
power to the Commissioner in Syed 


Shah v. Commr. of Wakfs (AIR 1961 SC 
1095) in exercise of the powers vested 
in them u/s, 29 of the Act, but subject to 
their control and approval, it was held 
that ‘once that delegation has been made 
the Commissioner acts for and on behalf 
of the Board’. In the present case the 
power delegated to the Deputy Commis- 
sioner is the power of the Commissioner 
and the order passed by the former must 
be taken to be that of the Commiss-_oner, 
The question however still remains — 
namely, wherever in a case where the 
Deputy Commissioner as 'a delegate has 
sanctioned the plan or has refused to 
do so can the same be reviewed by the 


Commissioner could review 
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Commissioner? Mr, Vohra urges that he 
cannot because the power to review is 
not an inherent power and it must be 


conferred by law either specifically or 
by necessary implication, and refers to 
Patel] Narshi Thakershi v. Pradhuman- 


singhji Arjunsinghji- (AIR 1970 SC 1273). 
But it must be emphasised that the prin- 
ciple that power of review is not inhe- 
rent power and cannot be exercised unless 
given by the statute is however, limited 
to the judicial or quasi-judicial orders. 
Patel Narshi Thakerji (supra) was a case 
in which the question was whether the 
the order 
earlier passed by the State Government 
which had been passed in revision by 
the revenue tribunal under the powers 
given to it under the Saurashtra Land 
Reforms Act, That this was a judicial 
order is clear from the judgment where- 
in Hegde, J. observed that the case 
Ulustrates the consequences of entrust- 
ing judicial work to these who had no 
judicial training and background. 


10. Similarly Ajodhya Singh v. Bale- 
shwar Singh (AIR 1952 All 819) is of no 
assistance to the appellant. In that case 
the power had been delegated by the 
District Magistrate to the Rent Control- 
ler and Eviction Officer to give permis- 
sion, to file a suit under U. P. Rent Con- 
trol and Eviction Act 5. 3 thereof pro- 
vided that.no suit for ejectment except 
on one or more grounds mentioned in 
cls. (a) to (f) can be instituted without 
the permission of the District Magistrate. 
S. 3 of the said Act under which the 
power was delegated did not authorise 
the District Magistrate to put any con- 
dition on the exercise of his delegated 
authority, It was an unqualified auth- 
orisation. Permission was granted by the 
Rent Controller and Eviction Officer in 
exercise of the powers delegated to him. 
It was in that context that it was held 
that the earlier order passed by the 
Rent Control and Eviction Officer could 
not be reviewed as no revision or appeal 
was provided against the order of Dis- 
trict Magistrate, and as the order of 
Rent Controller and eviction officer must 
be deemed to be that of the District 
Magistrate the latter cannot review the 
order of the Rent Controller and Evic- 
tion Officer. What is relevant to notice 
is that this order was also in the nature 
of quasi-judicial order because right to 
file a suit was dependent on the permis- 
sion being given and the. duty to satisfy 
the provision of S. 3 could bring in the 
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element of quasi-judicial determination. 
The argument of Mr. Vohra really is an 
attempt to give finality to administra- 
tive decisions, like that of a judicial de- 
cision, where no review is permis- 
sible unless power to review is specifi- 
cally conferred by Statute. We do not 
agree that any such absolute restriction 
can be applied in case of administrative 
orders. That the administrative decisions 
are always reviewable was held in the 
Full Bench of this Court in K. R. Ragha- 
van v. Union of India (ILR (1979) 2 Delhi 
1): (1979 Lab IC 1294) wherein it was 
observed that, “a judicial decision is res 
judicata between the parties. This is one 
reason why not only the parties cannot 
reopen it, but even the judicial authority 
which made the decision is prevented 
‘ from reviewing it on merits. On the con- 
trary, an administrative decision which 
is not based on a dispute between the 
two parties and which is not given after 
hearing the parties does not operate as 
res judicata”. “The party affected by it 
as also the authority making the deci- 
sion are both able to reopen and review 
the same”, “On that analogy an admin- 
istrative decision is revocable while a 
judicial decision is not revocable except 


in special circumstances’, S. 336 casts 
a duty on the Commissioner to sanction 
the erection of building unless such 


work contravenes any of the provisions 
of sub-sec. (2) of S. 340. Now S. 336 (3) 
provides the inbuilt safeguard that if the 
Commissioner refuses to sanction on any 
of the grounds specified in sub-sec. (2) 
he shall record a brief statement of his 
reasons for such refusal and communi- 
cate the refusal along with the reasons 
thereof to the person who has given the 
notice. There is thus an inbuilt safe- 
guard that the refusal cannot be whirn- 
sical, This obviously means that if re- 
fusal is made arbitrarily or on any irrel~ 
evant or extraneous ground the said 
order would be open to judicial review 
by this court. But this will not make an 
order refusing to sanction a plan judi- 
cial or quasi-judicial; it remains an ad- 
ministrative order even though it is sub- 
ject to judicial. review. Therefore, if in 
any given case the initial order or an 


order in review is made on irrelevant 
ground etc. the same may be _ struck 
down, but this does not mean -that the 
power of review of the 
' decision does not‘inhere in the executive 
authority. | 
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11. There are good reasons why an 
order u/s. 336 granting or refusing to 
Sanction should be subject to review if 
the circumstances so warrant. It would 
be a grave hardship if it was held that 
even if the refusal to sanction the plan 
was based on misappreciation of 
relevant fact and the same can be 
brought to the notice of the Commis- 
sioner he would be powerless to correct 
the obvicus mistake. Such a result would 











inevitably follow if the power to review} 


was denied to the Commissioner. We 
feel that it will not advance the cause of 
justice if such a limitation was read inte: 
such a provision, as to hold that order 
of grant or refusal to sanction is not 
subject to review. There is hardly any 
lis between the parties which is being 
adjudicated by the Commissioner. The 
decision is more or less a ministeria] 
one which requires applicant to meet 
the requirements laid down in the Sta- 
tute. Such a decision not being quasi-} 
judicial one the power to. review was! 
available to the Commissioner. That ig} 
why the refusal accorded in 1971 in this 
case was revised in 1879 by way of ap- 


peal by the same authority, 
though no © such appeal was 
provided, Since it suits the ap- 


pellant he would not like to have his 


argument extended to that situation. 

12. Thus we agree with the learned 
single Judge that the order of Deputy 
Commissioner could have been reviewed, 
though on somewhat different reasoning, 
All that apart, upon a scrutiny of the 
record our view is that the Deputy Com- 
missioner never sanctioned the plan, nor 
was any sanction conveyed to the appel- 
lant so as to entitle him to found any 
claim on the basis that his building plan 
had been sanctioned by the competent 
authority. 

13. The argument of sanction is based 
on annexure 5 which is the agenda cir- 
culated. Under it item No. 6 deals with 
the case of the appellants. In the docu- 
ments filed by the appellants there is a 
note — ‘appeal accepted/sanction grant- 
ed’, It was this note which was taken 
as a plank to urge that Building Plan 


Committee had sanctioned the plan 
and as the Building Plan Com- 
mittee was presided over by _ the 
Deputy Commissioner who had been. 


delegated the power, this amounts to a 
sanction by the Commissioner, In the 
reply it was not disputed.that the mat- 
ter ‘had been considered’ by the Building 


_ 
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Plan Committee but the plea taken wes 
that the decision of the-.Building Plaa 
Committee was merely a recommende- 
tion and was not a final decision and it 
has still to examine the matter further 
under orders of the Deputy Commis- 
sioner. We may in passing note that Mr. 
Sapra had urged that there was no dele- 
gation in favour of Building Plan Com- 
mittee. Technically Mr. Sapra is possib_y 
right that the delegation is not to the 
Building Plan Committee and its ded- 
sion cannot be considered to be that >f 


the Commissioner. But we are unable to’ 


uphold this plea because Mr. Sapra had 
also conceded that all Building Plans 
are sanctioned by the Building Plan 


Committee. It would appear that though. 


power has been given to the Dy. Commr. 
u/s. 491, administratively the Deputy 
Commissioner associates other technical 
staff like the Executive Engineer or the 
Architect while sanctioning the plans. 
The decision taken by the Building Plan 
Committee is considered to be an order 
of the Deputy Commissioner, If, there- 
fore, the only ground was that this dezi- 
sion, taken by the Building Plan Com- 
mittee cannot be considered to be a dezi- 
sion by the Deputy Commissioner the 
Same would carry no weight. The dif- 
culty, however, in the way of the app2lI- 
lant is that it proceeds on assumption of 
the sanction. which is not supported on 
the record. As we said before the as- 
sumption is based on the endorsement 
in annexure 5 (at page 103 of the file — 
“appeal accepted/sanction granted” 
which, if correct, would suggest that the 
sanction had been granted by the Bui.d- 
ing Plan Committee. But this does not 
seem to be the correct position as €x- 
plained by Mr. Sapra with. the help of 
record. We have looked into the file 
containing the minutes of the Building 
Plan Committee held on 16-1-1979, The 
Original was also shown to Mr. Vohra. 
With regard to Item No. 31/1979 in -he 
case of the appellants the 
taken in the following words:— 

“Appeal upheld. The applicant be di- 
rected to submit an undertaking that “he 
structure coming outside the proposal 
and shown as proposed, to .be demolish- 
ed will be demolished after completing 
also checked 
whether the covered area is within he 
permissible limit or not.”  . 

A look at the decision would show that 


‘it is wrong'‘to-say. that any sanction was 


granted: In fact what was'meant-.by ‘ap- 
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peal upheld’ was that the case of exten- 
sion of time which had been refused ear- 
lier and which had been sought to be 
reopened by the appellant was upheld. 
The matter has however, to be consider- 
ed not only after the obtaining of under- 
taking to demolish the old structure but 
also whether the covered area was with- 
in the permissible limit or not. Mr. 
Vohra had sought to make much out of 
the fact that these minutes were the trip- 
licate ones and referred us to the note 
on the file to show that the original 
minutes were not traceable and it is 
thereafter that these triplicate minutes 
were prepared. We do not however, find 
any reason to say that these minutes did 
not represent the correct facts because 
a reference to the various facts would 
show that the factum of the loss of ori- 
ginal and second copy was mentioned 
in November 1979 and it is not as if the > 
minutes have now been made up after 
the writ petition was filed. There could 
obviously be no reason to make wrong 
record of the minutes in. that order when 
there was no objection pending before 
the authority. We have gone through the 
file to find out how the matter has been 
dealt with and whether the claim of the 
applicant that plan was sanctioned at 
the meeting held on 16-1-1979 is borne 
cut from the record. We find that this 
assumption is incorrect. From the file it 
would appear that on 19-1-1979 the file 
of this case was called by the Commis- 
Sioner with a view to consider it and 
‘ask for a report and thereafter there is 
a note by the Engineer in which some 
matters like some parking space and the 
earlier sanction and the manner in which 
it had been violated by constructing a 
basement and by not demolishing the 
old structure which he had agreed to do, 
are noticed. The matter having been 
examined at various levels a further 
query was also sought to be raised from 
the D.D.A. as to what exactly the limi- 


tations in the Master Plan were. Then 
on 27-9-1979 the office suggested that 
the revalidation of Building Plan sanc- 


tioned in 1966 could be released subject 
to various conditions which included the 
basement whieh was said to have been 
constructed unauthorisedly to be got de- 
molished first and other provisions for 
parking etc. are to be made. Deputy 
Commissioner and the Commissioner ap- 
Proved.of it on 10-10-1979, No doubt 
that the -portion proposed to be demo- 


‘lished as was agreed to in 1966 at the 
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time of first sanction had still not bean 
removed; Again the office note points 
Out that the Building Plans which had 


been submitted for sanction are being 
examined im accordance with the bye- 
laws in vogue at present and the Com- 


missioner noticed that this bye-law av- 
parently was in force in 1966 and, ther2- 
fore, the plans should be considered 
according to the norms at present in 
vogue, It is thereafter that the Commis- 
sioner by his order of 8-11-1979 ordered 
that the proposal regarding the release 
or revalidation of building plans in this 
case could not be agreed to under the 
circumstances. It is thus clear from the 


record that no sanction was accorded an ' 


16-1-1979. All that had been done was 
- to consider the matter further subject to 
the requirements of demolilion of the 
old structure and it being in accordance 
with the Bye-Laws. This matter was 
thereafter examined by the Commis~ 
sioner who undoubtedly was the Com- 
petent Authority and ultimately a deci- 
sien was taken not to revalidate the 
plans. The argument, therefore, that 
previously the delegate Deputy Commis- 
sioner had sanctioned the plan and thera 
was a review by the Commissioner, is 
not borne from the record. It is the ori- 
ginal authority, the Commissioner him- 
self, which has refused the sanction, who 
undoubtedly was competent to refuse 
the sanction, As he was competent to do 
so the grievance on this-score is, there- 
fore, without any merit, Mr. Sapra had 
mentioned various objections whicb 
Stood in the way of sanction being givep 
to the appellants. Mr. Vohra for the ap- 
pellants stated that these objections 
were being made only for the sake. of 
- objection and in fact there was no merit 
in that, We are not in a position to say 
nor do we say anything as to the cor- 
rectness of these allegations because 
this relates to the matter on merits 
which evidently cannot be examined by 
us in these proceedings. 


14. Mr. Vohra had urged that there 
was in fact no legal bar in the way of 
the plan being sanctioned and the same 
was being refused arbitrarily. Mr. 
Sapra’s case was that there was no bias 
against the appellants and the only thing 
standing in their way was that the plans 


could not be sanctioned either because 
of violation of Master Plan or Building 
‘Bye-Laws or of one or other condition 


of the sanctioned plan, This is a matter 
which need’ net concern us because we 
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are not adjudicating the case on the 
merits of it and this will have to be 
taken up by the appellants with the au- 
thorities concerned. It is certainly open 
to the appellants fo satisfy the auth- 
orities that they have complied with the 
condilions on which their plans have to 
be sanctioned and if the authorities then 
arbitrarily refuse to sanction the plan, 
they may take!resort to any appropriate 
remedy that is | available to them under 
the law. Mr. Sapra has again assured 
that there was|no prejudice and if the 
appellants have! in law satisfied the con- 
ditions requisite for sanction there is na 
reason why the authorities concerned 
will not look into this matter. With 
these observations we find no merit in 
the appeal and| would; therefore, dis- 
miss it. No costs. oe 

| Appeal dismissed, 
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“Delhi Transport Corporation and another, 
Appellants v. Kumari Lalita, Respondent. 


Letters Patent ‘Appeal No. 236 of 1972, 


. D/- 27-4-1982.% | 


(A) Motor Vehicles Act (4 of 1939), Sec 
tions 110-A and 110-D — Compensation — 
Accident — Injured a school girl of eight 
years — Girl permanently disabled — Ac 
cident occurring | in 1962 — Compensation 
awarded by Tribunal in 1964 increased by 
Appellate Court in 1972 to Rs. 50,999/- — 
Damages award if too high — Consideration 


of inflation in awarding damages — Interfer- v 


ence in appeal. (Torts — Vicarious liability). 


A girl of eight was crushed under a bus. 
She received Severe injuries and was crippled 
for life. Such condition was caused by the- 
injuries she received in the accident. 


Held, (i) the injured was not guilty of con» 
tributory negligence. The driver ef the Cor- 
poration was alone to blame and for his 
negligence and the Corporation was vicari- 
ously liable in damages. 1973 Acc CJ 79 
(Delhi), Affirmed., Case law discussed. 

| (Para 10) 

(ii) Award of lump sum of Rs. 50,000/- as 
compensation could not be said to be too 
high: 1973 ACJ |79 (Del), Affirmed. 


(iii) As the accident occurred in 1961 the , 
damages of Rs. 50,000/- could be said to be 


f . 
* Against judgment of V. D. Misra J. report- 
ed in 1973 Acc! CJ 79. 
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reasonable compensation for the injury and 
it could not be said that the award of 
Rs. 50,000/- should be updated and brought 
in line with the current level of infiation. The 
award was fair proper compensation for the 
injury suffered and the loss sustained. Case 
law discussed. (Para 30) 


(iv) Merely because the injured was being 
looked after by her mother compensation 
could not be reduced. (Para 35) 

A very young child, like the child of eight, 
cannot be guilty of contributory negligence. 
A Judge should only find a child guilty of 
contributory negligence if he or she is of 
such an age as to be expected to take pre- 
caution for his or her own safety; and then 
he or she is enly to be found guilty if blame 
should be attached to him or her. A child 
has not the road sense or the experience of 
his or her elders. He or she is not to be 
found guilty unless he or she is blameworthy. 
A normal child of 7 or 8 is ‘momentarily 
forgetful of the perils of crossing the road 


.and no finding of contributory negligence 


can be made against it. In considering whe- 
ther a child bas taken reasonable care for 
its own safety regard must be had to the age 


of the child, the circumstances of the case. 


and the knowledge by the particular child of 
perils to which the defendant's negligence 
has exposed him. There is no age below 
which, as a matter of law, it can be said that 
child cannot be guilty of contributory ne- 
gligence. Case law discussed. (Paras 5, 9) 
Where a person suffers physical injuries of 
a nature to prevent him or her from living 
as full and complete a life as before, not in 
the matter of earning power, but in the 
matter of performing the functions and reap- 
ing the enjoyment of a normal life, substan- 
tial compensation must. be awarded. In the 
case of a female plaintiff serious injuries or 
disfigurement greatly reduce her prospect of 
marriage. ‘This is a real and material loss, 
apart from the loss of amenities. The award 
which covers past, present and future injury 
and loss, must, under our law, be of a lump 
sum assessed at the conclusion of the legal 
process once for all. The award is final; it 
is not suspectible to review or revision as the 
future unfolds itself. In the end a lump sum 
award has to be made. (Paras 18, 20, 22) 
It is true that “compensation demanded 
say ten years ago, is less than quarter of its 
value when it is received today”. But the 
factor of future inflation cannot be taken 
into account in the assessment of damages. 
{Para 26) 
Damages must be assessed as at the date 
when the damages occur. The material date 
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for ascertaining the extent of liability is the : 
date of the accrual of the cause of action for 
a claim arising out of the accident, which in 
general would be the date of the accident. 
Tort losses are ordinarily assessed as to the 
time when the cause of action accrued, but 
in case of personal injuries the judgment 
date is justified for continuing injuries. The 
award must be made in the context of the 
time. Damages must not be unreasonably 
deficient nor a windfall to the injured. The 
damages “must necessarily fall to be esti- 
mated within a bracket in justice both to the 
sufferer and to the tort-feasor”. In the case 
of a child’s future there is an uncertainty 
and no confident estimate of prospective 
happiness can be made. The Court has to 
take into account the risks and uncertainties 
of childhood. The age of the sufferer is an 
important consideration. In the case of a 
young child “neither present nor future earn- 
ings could enter into the matter”. Case law 
discussed. (Paras 27 and 28) 


A legal agreement between mother and 
daughter is not necessary to claim compensa- 
tion. But a wrong doer cannot take advan- 
tage of this ‘domestic element’. If the mother 
renders service to her daughter instead of a 
nurse, it is right and just that she should re- 
cover compensation for the value of the ser- 
vices that the mother has rendered to her. 
Mother’s services were necessitated by the 
wrong doing and the injured should be com- 
pensated for it. The services of a wife and 
mother are worth more than those of a 
house-keeper because she is in constant at- 
tendance and does many more things than a 
house-keeper. (Para 35) 


(B) Precedents — Motor accident —Quan- 
tum of damages — Doctrine sf precedents — 
Not applicable. 


There is no doctrine of precedent in fixing 
the quantum of damages in a motor vehicle 
accident. The Court does not look for pre- 
cedents, but for a general guide te the cur- 
rent range of damages. It looks for assist- 
ance in a difficult problem, not for an jin- 
fiexible pattern which would confine the 
Courts within fixed limits. In general, too, 
it does not look at particular cases, but at 
the general level of recent assessments in 
cases which are fairly close to the case under 
consideration. It may happen, of course, 
that a certain case offers a particularly good 
illustration. It is true that each case has to 
be weighed upon its own individual merits, 
since no two cases are exactly alike. But 
awards in comparable cases do enable the 


-Court to seek guidance, not by referring to a 


particular case and treating it as a precedent, 


' 71942 AC 601 : 
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but by looking at the general level of damages 
- , in the same type of case, or cases which offer 
some means of comparison by analogy. The 
notion of a “range” of. figures is important 
The sum awarded to one plaintiff should not 
be out of all proportion to the sum awarded 
to another in respect of similar physical in- 
juries. It has been said that fairness be- 
tween one plaintiff and another requires som? 
degree of uniformity. (Paras 37, 38) 
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(1841) 1 OB 29 113 ER 1041, Lynch v. 
Nurdin 7 


D. D. Chawla, with C. L. Choudhry, for 
Appellants: Maheshwar Dayal, for Respon- 
dent. 


JUDGMENT :— The Facts: On 6-12- 
1969 at about 9. 30 a. m. the respondent, 
Kumari Lalita, a girl of eight, was stand- 
ing at the bus stand of Viney Nagar Colony 
at Ring Road, New Delhi. She was waiting for 
the arrival of the bus to go to her school. 
All of a sudden ja bus of appellant No. 1, 
Delhi Transport Corporation (the Corpora- 
tion), No. DLP 705 driven by Suresh Chan- 
der, appellant No. 2, came and crushed her. 
Lalita received severe and lasting injuries. 
The accident was! a disaster. She was per- 
manently disabled: She was crippled for life. 
The doctors gave evidence before the Motor 
Accidents Claims Tribunal where she brought 
her claim for damages. They said that she 
would never be a normal child again. She 
will never be able to walk. She “will limp. 
She will not be able to bear children. She 
will have no control over her. bowel action. 
Her natural development has been retarded. 


| 


2.. On the question of negligence the tri- 
bunal was of the opinion that the driver was 
guilty of rash and negligent driving. But it 
found Lalita also guilty of contributory 
negligence to the extent of 20 per cent. As 
regards compensation the tribunal assessed 
damages at Rs. 15,000/- but awarded her 
only Rs. 12,000/-, because of her contribu- 
tory negligence. This was the decision of 
the tribunal on 10th August, 1964. 


3. From the order of the tribunal the 
Corporation brought an, appeal. Lalita filed 
cross-objections. A learned single Judge 
(V. D. Misra, J. jas’ he then was) by order 
dated ‘July 21, 1972 increased the compensa- 
tion from Rs. 12,000/- to Rs. 50,000/-. He 
dismissed the appeal of the Corporation. He 
allowed the cross-objections of Lalita. From 
his order the Corporation has brought this 
Letters Patent Appeal. Again Lalita has 
filed cross-objections claiming that the com- 
pensation be increased from Rs. 50,000/- to 
Rs. 1 lakh.. i 


Contributory negligence | of children. 


.4. ‘There -has Been a great deal -of ‘argue 
ment on -the question of . negligence before 
the tribunal. and) Misra J. The tribunal 
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found Lalita guilty of -contributory neglig- 
ence.’ 


sult of negligence of the driver and there 
was: no contributory ae on the “pari 
of the injured. 


5. Counsel for the m again 


argued the question of negligence before u | 


and tried to show that Lalita was. equally to 
blame for the unfortunate accident. Now 
it is settled in England and India’ that a very 
young child, like this child of eight, cannct 
be guilty of contributory negligence. Al 
older child may be; but it all depends on the 
circumstances. It will depend on the age and 
mental development of the child and other 
circumstances of the case. A Judge should 
only find a child guilty of contributory 
negligence if he or she is of such an age as 
to'be expected to take precaution for his cr 
her own safety; and then he or she is only 
to be found guilty if blame should be attack- 
ed to him or her. A child has not the road 
sense or the experience of his or her elders. 
He or she is not to be found guilty unless Fe 
or she is blameworthy. Gouch v. Thorne, 
(1966) 1 WLR 1387 and A. R. Gandhi ~. 
A. K. Diwan, ATR 1979 Guj 14 and B. Sr- 
nivasa v. K. M. Parasivamurthy, AIR 1976 
Kant 92. A normal child of “7° or 8 is 
momentarily forgetful of the perils of cross- 
ing the road and no finding of contributory 
fegligence can be madè against ‘it < ones 7. 
Lawrence, (1969) 3 All ER sel 


6. Infants must, it seems, be. treated as 
a category apart. In many cases. infants 
have been held not guilty of contributory 
negligence where adults would, on similar 
facts, have been deemed to- be contrib- 
torily negligent. The test is: What degree of 
care for his own safety can an infant of the 
particular age reasonably . be expected ło 
take? .The age of the child is. a circum- 
stance which must, be considered in deciding 
whether it has been guilty of a aes 
negligence. 

7. In the case of a child of tender - age, 
conduct on the: part of such child .. contzi- 
buting to an accident ‘may not preclude it 
from recovering in full in circumstances in 
which similar conduct would preclude- a 
grown up person -from doing so, What is 
negligence in a. grown up person ‘is not re- 
cessarily negligence in a. child. Negligence 


means want of ordinary care, and “ordinary. ` 


care ‘must mean that degree of care which 
may reasonably be expected of a person in 
the’ plaintiff's situation” (per Lord Denman 
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Misra J. set aside’ that ‘finding. - He.. 
found that ‘the accident was-solely :the ‘re- - 


-be considered in 


Delhi 56) - 
in Lynch v. Nurdin,. (1841). 1°QB 29, Pearson 


'v. Coleman. Bros.,::(1948) 2 KB 359) which 


in the case .of: sacs -young child’ would be. - 
nil. 

8. The child will ‘be judged according to 
its own intelligence, experiėnce and mental, 


- capacity so far as its ability to perceive the 


risk goes. Its perception of danger and 
judgment of speeds and distances. have to 
each ‘individual case. 
Children are one `of the most dangerous 
classes in ‘society so far as causing motor) 
accidents go. Roads on which | schools 
open are accident prone areas. There is no 
standard child. There is no standard of 
Care required of children. The individual 
circumstances of éach case have to be exam-| 
ined to determine the question of infant’s 

liability to be guilty of contributory negli- 


gence. Regard must be had to its immatu- 
rity and tender age. Perception of risk is 
the test. ) 


- 9 The conclusion from the cases seems} 
to be thatin considering whether a child has 


_ taken reasonable care for its own safely re- 


gard must be had to theage ofthe child, the 
circumstances ofthe case andthe knowledge 
by the particular child of perils to which the 
defendant’s: negligence. has exposed him.l. 
There is no age below which, as a matter 
of law, it can be said that child cannot bel. 
guilty of contributory negligence. 

10. On the evidence .catefully PERT) 
by Misra, J. we agree that Lalita was not 
to blame at all.` She was not guilty of con- 
tributory negligence. In the face of rulings 
cited counsel for the Corporation conceded 
that he could not argue that the injured was 
guilty of contributory negligence. We agree 
with. Misra J. that the injured was not at 
fault at all. 


Damages. 


11. There remains the question of 
damages. Counsel for the Corporation argu- 
ed that the sum of Rs. 50;000/- awarded by 
Misra J. was far too high and the Court 
should reduce it. On behalf of. Lalita, coun- 
sel said that- the amount was too low and 
ought to be raised to Rs. 1 lakh. -What 
ought to be the reasonable compensation -is 
the question that we have to decide. 

12. Immediately after the accident Lalita 
had to’ be removed to the hospital. She re-| . 
mained there fill 12th June, 1962. For more 
than. six months she was in hospital. Even 
afterwards she continued.to go to the hospi- 


‘tal. Fractures of right scapula, right hume- 


rus, right. forearm, right. femur and right 
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Tuli, Orthopaedic Surgeon of Safdarjung 
Hospital, in his evidence said: 


“It is very doubtful if she would be ever 
a normal child. She~ has got permanent 
scarring: of ‘right upper limb and right lower 
limb. There is stiffness of right elbow, right 
forearm and right knee and right hip. She 
has got post-head injury (neurasthinia, that 
is, patient is un-co-ordinated and un-co-op2- 
rative in her activities. Without any reascn 
the patient may start laughing, crying and 
give purposeless expressions). Besides, she 
has got prineal tear of third degree which 
would hinder her normal function as a 
mother. She is not able to walk at this 
time. She may take many years to walk 


and even when she walks, she. would limp.” 


13. He further stated that she is per- 
manently disabled and will always be depen- 
dent or attendants. 


14.. Dr. Mrs. K. K. Sharma, . Gynecol- 
ogist in the hospital, -also gave evidence. 
She said that she doubted very much, if 
Lalita would be a normal child ever and 
whether she would be able to have confine- 
ment through normal passages. She opined 
that her mental development has been . re- 
tarded and she cannot even answer ques- 
tions. She has no control over bowel 
action. She is:a cripple. She. cannot walk. 
“This present condition is caused by the in- 
, juries”, she said. _— 


15. On this evidence Misra J. 
up his conclusion in these words: 


“The medical evidence shows that Kumari 
Lalita has become a cripple and she will 
never be in a position even to look. after 
herself. She will always be in the need of 
an attendant. There is no possibility of her 
marriage. At the time of accident she was 
studying in Second Class of Andhra Higher 
Secondary School in Rouse Avenue, ` New 
Delhi.: The family circumstances, as ‘depos- 
ed by her father, Shri. N. R. Nippani 
(A. W: 8), show that she comes of ‘a middle 
class family where the girls. are reasonably 
educated and then go in for service.” 

Then he said: oe 
“In my opinion this amount, of Rupees 
15,000/- is too low and is grossly inadequate. 
` Kumari Lalita will require a constant atten- 
dant throughout her life. She will be in 
need of medicines and treatmerit because of 
the injuries received by her. There is no 
chance of her marriage or of her earning. 
She will not be able to maintain herself. 
- Normally a person may be expected to live 


summed 
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till the age of 65 years, but because of this 
accident her normal expectancy of life can 
be taken to have been reduced to 55 years. 
Thus, there is a period of 47 years which she 
has to pass in this condition. The compen- 
sation should be adequate to see her through 
this period.” | . 

16. Misra J. ‘awarded a lump sum of 
Rs. 50,000/-, as we have said. 


17. The respondent Lalita was brought. 
before us. She is ROW a woman of 28 years. 
She is courageous. There was no self-pity - 
in her eyes. She did not pull a long face. 
But she is now the wreck of a human being, 
suffering from extensive and irremediable 
injuries, which has made her totally depen- 
dent upon others. Opportunities to Jead a 
full and normal |life are now denied to her 
by her physical condition. At the age of 
eight everything that life held for her was 
taken away from her. She will always be 
tormented by the realisation of her helpless- 
ness. The expected span of fife has been 
shortened. There is a general loss of the 
pleasure of living. It will be right to sayl- 
tbat her loss of the amenities of a good and 
useful life is almost total. The question 
that now arises is that of fixing a reasonable 
figure- to be paid by way of damages for 
the loss of a a of prospective happi- 
ness. 
Evaluation of happiness : A temporal good. 

oe V. Ford, 1937 AC 826, Lord Roche 
said : pa a 
“I regard impaired health and vitality not 
merely as a cause of pain and suffering but 
as the'loss of a good thing in itself. `` Yn 
such a loss there is'a loss of a temporal good 
capable of evaluation in money — though 
the evaluation is ‘difficult.’ — - . 

18. A person iis entitled to damages for 
the mental suffering caused by ‘the know- 
ledge that his or ‘her life has been shortened} . 
or ‘that his or her capacity for- enjoying life}. 
has been curtailed through physical handi- 
caps. A permanent cripple must experience 
distress because he or she is constantly de- 
pendent'upon the care of other persons. 
The subject matter of the claim ig ‘normal 
expectation of life and this is “‘a thing of 
temporal value, so that its impairment is 
something for which damagés can be given” 
(Rose v. Ford (supra) at page’ 849 ‘per Lord 
Wright), The loss of a measure of prospec- 
tive happiness is the true head of damage 
in these cases. And there is a presumption 
in favour of happiness ` (Salmond — Torts 
18th Edn., page 541). Where a person suffers 
physical injuries of a nature to prevent him 
or her from living as full and . complete al 
l 
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life as before, not in the matter of earning 
power, but in the matter of performing the 
functions and reaping the enjoyments of-a 
normal life, substantial compensation must 
be awarded. (Rose v. Ford (supra) <at 
page 859 per Lord Roche). . 


19. These principles fully apply to Lalita 
Money cannot renew a shatlered humar 
frame. But law must do as best as it car 
to compensate her for the multitude of de 
privations and a diminution in the full plea- 
sure of living. With frustration and handi- 
cap she must continue to live ‘life’s fitful 
fever’ with its-ups and downs. 


20. On account of the accident resulting 
in disfigurement and loss of limbs the pro- 
spect of marriage of this victim of mis 
fortune has been greatly reduced. In tha 
case of a female plaintiff serious injuries or 
disfigurement greatly reduce her prospect cf 
marriage. This is a real and material loss, 
apart from the loss of amenities. Any ir- 
jury which handicaps her in the marriage 
market represents a real pecuniary loss. 
The law must compensate her for the lozt 
opportunity of marriage and the support cf 
a husband. 


24. All human life is not continuously 
an enjoyable thing. The ups and downs cf 
life, its pains and sorrows as well as its joys 
and pleasures — all that makes -up ‘life's 
fitful fever? — have to be allowed for in tke 
estimate of compensation. Benham. 7. 
Gamblinu, 1941- AC 157 (166). 


22. “A man is not compensated for tke 
physical injury; he is compensated for tke 
loss which he suffers as a result of that im- 
jury” (Baker v. Willoughby, 1970 AC 4€7 
at p. 492 per Lord Reid). Lalita’s loss is 
not in having a stiff leg; it is in her inability 
to lead a fuli.. life, her inability +o 
‘Jenjoy those amenities which : depend 
on freedom: of movement. We thick 
ihat a correct assessment of compensaticn 
in such a case can be reached.by. taking.a 
comprehensive and unitary view of the 
damage caused by the original accidert. 
Itemisation ‘of the damages by dividing then 


into heads and sub-heads is. often conv2-. 


nient, but is not essential (Baker. v.. Wil- 
oughby (supra) at. page 496).. The award 
which covers past, present and future injucy 
and loss, must, under our law, be of a lump 
sum assessed at the conclusion of the legal 
process once for all. The award is final; it 
is not suspectible to review or revision as 
the future unfolds itself. In the end a lump 
sum award has to be made. This was the 
approach of Misra J. He awarded a‘ lump 
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sum of Rs. 50,000/-. We cannot say that he 
was entirely wrong in his compreheasive 
conclusion. ` 
Inflation `` 

23. Counsel for Lalita made a passionate 
appeal to us that seeing the severity of the 
injuries we should increase the amount of 
damages especially in view of the fact that 
there has been a steep fall in the purchasing 
power of money in recent years. He argued 
that on the ground of depreciation in the 
value of money the award of Misra J. shouid 
be updated and. brought in line with the 
current level of inflation. This argument 
we cannot accept. 


24. in our inflationary _ times the real 
value of damages is dependent upon the 
state of the currency. The nominal value 
of the award must increase as the value of 
the rupee decreases. There will be a ten- 
dency in times of inflation for awards to in- 
crease. Otherwise the amount awarded will 
be contemptible. If the requirement of the 
law is to be met, the sum awarded must be 
substantial in the context of current money 


values where the loss is subsiantial and the 


injury grievous. Increase for inflation is 
designed to preserve the ‘real’ value - of 
money. (Pickett v. British Rail Engineering 
Ltd., (1979) 1 All ER 774 (782) per Lord 
Wilberforce). The award should keep pace 
with the times. The award must be reason- 
able and should have a relation ‘with the 
changing value of money. While it is im- 
portant from the point of view of public 
policy that the general level of damages 
should be kept moderate rather than extra- 
vagant, a Judge must keep up with the times 
and in particular with the decline in the 
purchasing power of money. ` (Bingham’s 
Motor Claims Cases 8th Edn. p. 482). 


25. It would be unrealistic to disregard 
the present fall in the value of money. 
Judges cannot shut their eyes to the world 
‘outside the Courts. They do not forget 
that inflation affects the plaintiffs as it affects 
them. If Judges do not adjust their awards 
to changing conditions and rising standards 
of living, their assessment of damages will 


be unreal. and illusory. In England a radical 


reappraisal of the law has been recommend- 
ed. by suggesting periodic payments and 
periodic reviews.in personal injury actions. 
This has. been done .to mitigate the injustice 
of the lump sum system. (See Pearson Re- - 
port), | , 

26. It is true that “compensation demand- 
ed say ten years ago, is less than quarter of 


iis value when it is received. today”. (Motor 


: 564. Delia-~ 


Owners’ Insurance Co. Ltd. v. J. K. -Modi, 
. AIR. 1981 SC 2059 (2060) per Chandra- 
chud, C. J.). But the factor of future in- 
fiation cannot be taken into’ account in the 
assessment of damages. That will introduce 
speculation and uncertainty in the estimates. 
The ewards will become more uncertain 
than before. Because of the imponderables 
no one can say what the future holds for 
us. The imponderables defy the forecasts 
of the economists. So future inflationary 
trends should not be admitted. “It would 
therefore be wrong for the Court to increase 
the award of damages by attempting to 
make further specific allowance for future 
inflation”. (Cookson v. Knowles, (1979) AC 
556). Only in exceptional cases would it 
` be right to make some specific allowance 
for future inflation. In a recent case in 
England Lord Scarman has said: 


“The correct approach should be, there- 
fore, in the first place to assess damages 
without regard to the risk of future inflation. 
If it can be demonstrated that, upon the 
particular facts of a case, such an assess- 
ment would not result in a fair compensation 
(bearing in mind the investment opportu- 
nity that a lump sum award offers), some 
increase is permissible. But the victims of 
tort who receive a lump sum award are en- 
‘titled to no better protection against infia- 
tion than others who have to rely on capi- 
tal for their future support. To attempt 
such protection would be to put them into 
a privileged position at the expense of the 
tortfeasor, and so to impose upon him an 
excessive burden, . which might go far be- 
yond compensation for loss.” 


(Lim v. Camden Health Authority, (1979) 3 
WLR 44 (58) GHE)). 


27. In the present case the accident hap- 
pened on 6-12-1961. In 1964 the Tribunal 
assessed the damages after examining the 
‘medical evidence and the nature of injuries. 
We have to keep these years — 1961 and 
1964 — in mind while assessing damages. 
The principle of law is that damages must 
be assessed as at the date when the damages 
occur. The material date for ascertaining 
the extent of liability is the date of the ac- 
crual of the cause of action for a claim 
arising out of the accident, which in general 
would be the date of the accident. (Padma 
Srinivasan v. Premier Insurance Co. Ltd., 
(1982) 1 SEC 613:(AIR 1982 SC 836)). 
Tort losses are ordinarily assessed as of the 
time when: the cause of action acerued, “but 
„jin case of personal injuries the -judgment 
idate is justified for continuing injuties. 
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: (Philips v. Ward, (1956) 1 AIER: 874,877). 


The award mn be made-in the context of 
the time. The! computation ot loss has to 
be made in this case with reference to -early 
sixties. For the loss of 1962 we cannot 
adopt the yardstick of 1982. This will . be 
doing injustice ito the tortfeasor. Damages 
must not be unreasonably deficient’ nor a 
windfall to the injured. The damages “must 
necessarily ‘fall ‘to be estimated within a 
bracket in justice both to the’ sufferer and 
to the tortfeasor”. (Y orkshire Electricity 
Board v. Naylor, (1968) AC 529, 552). 
Rupees 50 000/- the learned Judge thought 
was the right sum to award to Lalita “to 
see her through? the rest of her life. Some 
element of conjecture or prophecy is inevi-- 
table in assessment of damages (M. P. State 
Road Transport Corporation v. Sudhakar, 
1977 ACJ 290, 292:(AIR 1977 SC 1189 at 
p. 1191)). Unless we find that Misra J. has 
made an entirely erroneous ' estimate of 
damages we ought not to interfere with his 
award. jo. 


28. Future inflation has to be disregard- 
ed for another good reason. As has been 
said by Lord Scarman in Lim’s case, (1979) 
3 WLR 44 (supra) that the victim of the in- 
jury is not entitled to more protection than 
any other economic group of society. He 
cannot enjoy a privileged position. As an- 
other Judge has put it: “In an inflationary 
period the plaintiffs cannot expect to find 
themselves in a class which is sheilded from 
the effects of inflation which . the rest of 
their. fellow citizens battle with”. (Moriarity 
v. Me’Carthy, Sd 1 WLR 155 (159), per 
O’Connor J.). a 


29. The truth is that aise gabe of 
damages follow but rarely keep pace with 
(Pickett; (1979) 1 All ER 774 at 
page 800 (supra)). In-this case Misra J. 
could: not have gazed into the future and ` 
predicted that some day the value’ of the 
rupee will go down to less than 25 paise. 
Knowledge of the future was denied to him 
as it is denied to all of us. 


30. If we remember that the ' year's with 
‘which we are concerned ate 1961 to 1964 we 
‘must come to thie conclusion that the damages 
‘awarded are fair and reasonable compensa- 
tion for the injury. | Money. cannot renew a 
physical frame that ‘has been battered ` and 
shattered. All that the Courts can do is to] . 
‘award sums which must be regarded ‘as. giv- 
ing reasonable compensation. (H. West & 
Sons Ltd. v. Shephard, (1964) AC 326 (346) ). 


31. The object of damages is to compen- 
sate the plaintiff ‘and “not punish the défen-| 
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dant. Perfect justice 
fect compensation is hardly - possible - and 
would be unjust”. Only rough justice can 
be done by forming a rough and ready 
estimate. When the Judge deals with the 
present he is living in a world of reality. 
[When he has to perform the task of- taking 
the future into account he. moves at once 
in a world of unreal speculation. For _ OX 
ample, how long will the plaintiff live ? 
(Cunningham V. Harrison, (1973) 3 All ER 
463 (472) per Lawton, L. J.). The choice 
of the right order of figure of compensation 
is essentially empirical. There is SO much 
room for individual choice. “The assess- 
ment of damages is more like an exercise of 
discretion than an ordinary act of decision f 
(Davies v. Powell. Duffryn Collieries Lid., 
(1942) AC 601 (615, 617) per Lord Wright). 
The present award 


32. The learned Judge has taken all the 
relevant factors affecting this scho ol girl into 
account. The starting point for his. voyage 
of assessment was this. He classified Lalita 
as a ‘total wreck’ case because there was 
complete incapacity for work and virtually 
no enjoyment of life. Multiple injuries have 
left the victim a complete cripple, dependent 
in all respects on the nursing and care of 
. others. For this be awarded a global sum 
of Rs. 50,000/-. He has not given us the 
‘components of the award. The reason 1s 
that Lalita’s claim is essentially a claim for 
general damages for non-pecuniary loss, 
such as pain and suffering, past and future, 
and her loss of amenity and enjoyment of 
life, loss of expectation of life and loss of 
marriage prospect. Damages for cost of 
nursing care have also been taken into ac- 
count. Loss of capacity — total or partial, 
permanent or temporary- — to live the life 
that could otherwise have been lived is, apart 
from damages for pain and suffering, | the 
fundamental loss for which general damages 
for personal injuries are awarded. It is 
from this loss that other losses stem. 


33. The assessment of damages: was for a 
girl of eight. In the case ofa child’s future 
there is an uncertainty and no confident 
estimate of prospective happiness can be 
made. The Court has to take into account 
the risks and uncertainties of childhood. 
The age of the sufferer is an important con- 
sideration. In the case of a. young child 
“neither present nor future earnings. could 
enter into the matter”. (Pickett. (1979) 1 
All ER 774 (supra)). “_ io 
Appeals on amount: 


Functions of an appellate Court. ... 
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34, ‘The principle on- which the Court of 
appeal reviews the assessment of ‘damages, 
whether too high or:too low, is not because 
the Court of appeal might have given rather 
more or rather less, but only (1) if the Judge 
has omitted some relevant consideration, or 
(2) if.the amount is- -so excessive or insuffi- 
cient, as to be plainly unreasonable (Green- 
field v. London and North Eastern Rly, 
(1944) 2 All ER 438). In an appeal against 
the assessment of damages by a Judge, the 
Court of appeal acts upon the principle that 
it will interfere unless the amount is ‘so 
inordinately low or so inordinately high’ as 
to be ‘a wholly erroneous estimate of the 
damage suffered’. (Nance v. British Colum- 
bia Electric Rly Co., 1951 AC 601 (613)). 
In the present case we are not prepared to 
say that the award of Misra J. is on the 
high side or out of all proportion to the cir- 
cumstances of the case. The award is fair. 
In our opinion the Judge has awarded pro-| 


per compensation for the injury suffered and 
the loss sustained. 


‘Domestic element’ in care: 


35. Counsel for the Corporation argued 
that since -Lalita is being looked after by 
her mother compensation ought to be reduc- 
ed. We do not agree. In the case of Lalita 
the main question is of future care. Today 
she is being helped by her mother. But that! 
does not mean that she is not to be compen-! 
sated, for services rendered to her. A legali 
agreement between mother and daughter is 
not necessary to claim compensation. We 
cannot deduct what is described as thel 
‘domestic element’ from the cost of care. Al 
wrongdoer cannot take advantage of this 
‘domestic element’.. If the mother renders 
service to her, instead of a nurse, it is right 
and just that she should recover compensa- 
tion for the value of the services that the 
mother has rendered to her. Mother’s ser- 
vices were necessitated by the wrong doing 
and ‘the injured should be compensated for 
it. (Cunningham v. Harrison, (1973) 3 All 
ER 463 (supra) at page 469). The services 
of a wife and mother are worth more than 
those of a house-keeper because she is in 
constant attendance- and does many more 
things "than a house-keeper. (Regan v. Willi- 
amson, (1976) 2 All ER 241). 





“No doctrine of precedent. in damages: 


36. We may helpfully refer to M. P. 
State Road Transport v. Sudhakar, 1977 


, ACJ 290:(AIR 1977 SC 1189} as‘a guide 


to the range of damages current in 1961. 
For.-the death of Sudhakar’s wife, a woman 
of. about,23 years, as a result of the acci- 
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dent which re on June 23, 1961, the 
Supreme Court confirmed. the award of 
Rs. 15 000/- made by the Tribunal. It was 


held that in view of the uncertainities of life. 


and the fact of accelerated payment the sum 
of Rs. 15,000/- was a reasonable figure. 
That was a case of death. This is a case of 
permanent disability. “Damages which 
would be proper for a disabling injury may 
weli be much greater than for deprivation 
of life’. (Benham v.. Gambling (1941 AC 
157) page 168 (supra)). This is well recog- 
inised. Lalita’s prospects of healthy and 
happy life have all been shattered. In those 
jcrcummetanees we are unable to say that the 
award of Rs. 50,000/- is inordinately high. 


37. M. P. State Road Transport case has 
not been referred to as a precedent because 
the facts of that case were different. There 
is no doctrine of precedent in fixing the 
quantum of damages. The Court does not 
look for precedents, but for a general guide 
to the current range of damages. It looks 





for assistance in a difficult problem, not for — 


an inflexible pattern which would confine 
the Couris within fixed limits.. In general, 
too, it does not look at particular cases, but 
at the general level of recent assessments in 
cases which are fairly close to the case under 
consideration. It may happen, of - course, 
that a certain case offers a particularly good 
illustration, 


38. It is true that each case has to be 
weighed upon its own individual merits, since 
no two cases are exactly alike. But awards 
in comparable cases do enable the Court 
to seek- guidance, not by referring to a par- 
ticular case and treating it as a precedent, 
but by looking at the general level of 
damages in the same type of case or cases 
which offer some means of comparison by 
analogy. The notion of a ‘range’ of figures 
is important. The sum. awarded to one 
plaintiff should not be out of all proportion 
to the sum awarded to another. in respect of 
similar physical injuries. It has beeni. said 
that fairness between one plaintiff and an- 
other requires some degree of uniformity. 
This approach has received the approval of 
the House of Lords and the Privy Council. 
(H. West & Sons Ltd, (1964 AC 326) (supra) ) 
(Munkmen — Damages for Personal Injuries 
and Death (1980),. Sixth Edn., pages 158- TOI 
Conclusion 


39. There. are some kinds of dawrage for 
which no true compensation can be given 
in this world by any amount of money, no 
matter how elaborate an arithmetical com- 
putation is employed. This is particularly 
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-early sixties when there was no such gallop- 
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so with claims for loss of expectation of life 

and pain and suffering. Yet the Courts areļ' 
obliged to do the best they can. In such 

cases the plaintiff: is entitled to fair and rea-|' 
sonable compensation, assessed in the light 

of previous awards in respect of| comparable} 
damages. (Salmond on Torts : 13th Edn. 

(1961), page 736).; | | 


40. In a case such as this, it is inevitable 
that in assessing damages there must be ele- 
ments of estimate| and to some: extent of 
conjecture. Who:can say what'this girl of 
eight would have’ done with her: life? She 
may have married and brought up a` large 
family, but earned nothing herself. Or, she. 
may have been a career woman, “earning 
high wages. This is all speculative in the 
extreme. But one thing is clear. At all 
times damages must be assessed with a sens 
of proportion (Mallett v. McMonagle, (1969) l 
2 WLR 767, 770)! They should not b> in- 
ordinately high or inordinately Jow. 


41. The global sum awarded: represents| 
damages for all the plaintiffs loss — Past, 
present and future. In awarding damages 
two things have ito be borne: in mind: 
(1} Damages must be assessed on the basis 
that the total sum will be exhausted at the 
end of the period! contemplated’ and tha 
during that period the plaintiff , will draw 
upon .both the income from the investment 

of the sum awarded and upon ‘the capital it- 
self. (Taylor v. ©’Connor, (1971) AC 115), 
(2). That damages benefit the victim himself 
rather than. his surviving relatives, ` 








42. : Above all dames must ‘be in tune 
with the times. If the inflation is low the 
awards will be low. If the inflation is high 
the awards are bound to be high. The 
awards are’ dependent upon- oe movement 
of money values, | 

43.. The accident in this case. happened 
in 1961. The Tribunal assessed damages in 
1964. Misra J. decided the first appeal i 
1972. We are deciding this appeal in 1982. 
In. the intervening |20 years there; has been a 
big drop in the value of money; and. the 
rate of inflation | has advanced in: giant 
strides. Nevertheless, it is our duty to throw 
our minds back to 1964 and ‘assess. . the 
damages as at that date. We must relive 
in the past. We must see with the eyes of 














ing inflation as we are battling with today. 
In a-case of. continuing injury “damages 
should be assessed as on the date of th 
trial. No one should be encouraged to ap- 
peal by the idea that the Court of appeal will 
take into account|changes in values sin 


$ 
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the trial. The compensation would become 
altogether excessive if it were ‘based On the 
expectation of future. inflation. To keep it 
within bounds, it must be based on the valu2 
of money at ‘the date of the trial. (Taylor 
v. Bristol Omnibus Co. Ltd., (1975) 1 WLR 
1054 (1057). per Lord Denning M. R.). In 
1964 the value of money had not depreciat- 
ed so much as in the seventies and eighties. 
There was no dramatic rise in inflation m 
1964 as in the years between 1974 and 1982. 
When Misra J. decided the appeal in 1972 
even then the value of .money was much 
more than what it is today. We should, 
therefore, disregard future inflation in the 
[estimate of compensation in this case. 


44. On the question of negligence the 
Tribunal was wrong in holding that Lalita 
was part author of her own- injury and could 
not call on the Corporation to compensa-¢ 
her in full. We find that the driver of the 
Corporation was alone to blame. For his 
negligence the Corporation is vicariously 
liable in damages. . ; 


45. On the whole case we are of opinion 
that the award of Misra J. was entirely fair. 
His estimate is not so inadequate as to call 
for revision. We are not inclined to upset 
his award. It is neither too high nor too 
low. Nor is it out of all proportion to the 
circumstances of the case. .: ` E 


46. For these reasons the appeal and the 
cross-objections are dismissed with no order 
as to costs. i 


E r 


Appeal dismissed. 
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S. RANGANATHAN, J. 
Ish Kumar, Petitioner V, Union of India, 
and others, Respondents. . 
Civil Writ Petn. No. 197 of 1972, Dj- 16-3- 
1982. l pa av | 


(A) Constitution of India, “Art. 226 — 
House Rent Allowance admissible to Govt. 
officials — Administrative instructions fer 
entitlement on basis of rent receipt or on 
the basis of rental value of house — Official 
living in house owned by his father as a 
tenant on payment of rent — H. R. A. claim- 
ed on basis of rent receipt — Non-submis« 
sion of rental value of house and claim of 
H. R. A. on that basis dii not make fre 
claim irregular — Fact that landlord _hap- 
pened. te be the father did not disentiile 
him to claim H.R. A. on basis of rent re- 
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an attack based on Art. 14. 
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ceipt. (Civil servants — House Rent Aow- 
ance). 

A Govt. official occupied -a portion of the 
house belonging to his father at a particular 
rent. The plan of the premises and rent re- 
ceipt were enclosed with the intimation that 
he sent to the Govt. for claiming H. R. A. 
He was allowed to draw H. R. A. for cer- 
tain years and afterwards. the same was 
sought to be recovered from him on the 
ground that he had not submitted the as- 
sessed rental value of the house and as he 
was occupying the house owned by his father 
he was not entitled to H. R. A. on the basis 
of rent receipt. In petition under Art. 226. 


Held that the official had placed the con- 
cerned authorities in full knowledge of all 
the facts that are relevant for the deter- 
mination of the H. R. A. The circulars of 
1947, 1948, 1952 and 1955 clearly draw a 
distinction between two ‘types of .cases, one 
where a rent is paid and the other where no 
rent is paid. In the. first category of cases 


the HRA is admissible.on the basis of the 


rent. In the second category of cases it is 
not admissible, except where the house be- 
longs to the Government, to his close rela- 
tives or to the joint family in which he is a 
coparcener. Notwithstanding the fact that 
the official is residing in a. premises belong- 
ing to his father he is claiming HRA not on 
that basis but on the basis that he is a tenant 
and that he is paying his landlord a rent. 
In this view, the certificate furnished by the 
official in Form III A was also in order. If 
the official was occupying some other pre- 
mises. and paying by way of rent an amount 
much in excess of its assessed value to its 
owner or if the landlord of. the house com- 
pletely suppressed the fact of the tenancy 
from the municipal authorities that would 
not stand in the way of the official getting 
reimbursement in respect of the,.rent actual- 
ly paid by him. ‘The fact: that the landlord 
is his father should not make any difference. 
os _, +. (Paras 10, 11) 
_ (B) Constitution of India, Art, 14 — House 
Rent .Allowance -——. Administrative instruc- 
tions for entitlement of Differenciation 
between rented. houses and kouses belonging 
to certain relatives — Validity. (Civil ser- 
vants — House Rent Allowance). 
A differentiation between employees resid- 
ing in.rented houses and houses .in which 


. they, have .some manner of.right would be 


based on: valid. classification. But a grant 
of HRA in all cases where a rent is paid 
with a denial of it merely because the land- 
lord is*the father may not be able to survive 

(Para 11) 
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- Cases - Referred : Paras 
AIR 1980 SC 54i -12 
AIR -1979 SC 621:(1979) 2 SCC .409 : 1979 
> AU- LJ 368 t 6 
© Someshekharan, for Petitioner; R. K 
Mehra, for Respondents. a 

. ORDER :— The petitioner, i Ish Kumar, 
was at-the relevant time an Assistant/Deputy 


Chronological 


Director in the Central Water and Power 
Commission (CWPC). The writ petition 


relates to an attempt on the part of the re- 
spondents to recover from the petitioner the 
House Rent. Allowance (HRA) accorded to 
him in respect of two periods: (1) from 
1-10-1963 to 3-9-1966 and (2) from 10-10- 
1969 to 31-12-1970 in the following circum- 
stances. . 


2, On‘1-10-1963 the petitioner claimed te 
have taken on rent a portion of the house 
bearing No. X1/1606, Faiz Gang, Darya 
Ganj, Delhi from his father Ch. Bhagwan 
Dass, an advocate, at.a rent of Rs. 135/- 
per month. On 4-11-1963 he intimated this 
fact to the administrative section of the 
CWPC and ‘requested that necessary auth- 
orisation to enable him to draw HRA might 
be obtained. -In this intimation dated 4-11- 
1963 he stated that he was paying a rent of 
Rs. 135/- p. m. to his father and that he was 
occupying a portion of the house from Oct., 
1963. The plan of the premises and the 
rent receipt for the month of Oct. 1963 
were also énclosed. The office called for, 
inter alia, the following clarification; (1) the 
production of the original assessment certi- 
ficate of the house from the Corporation; 
and (2) whether any non-member of the 
family G.e. other than wife or husband, 
Children, step-children, parents, brothers and 
sistérs ordinarily residing with and wholly 
dependant on the officer) was residing in the 
- portion occupied by him. The petitioner 
gave a reply on 11-12-1963. In regard to 
the demand for the municipal assessment 
certificate he stated: “As far as I under- 
stand, the original assessment certificate’ is 
not required to be produced and is not 
demanded by the office in case of all such 
officers who produce rent receipts. The fact 
that my father, who is not dependant on me, 
happens to’ be a landlord, should not make 
a difference in this case. I also understand 
“that Shri P. C. Jain, Assistant -Director has 
- been drawing House Rent Allowance under 
' gimilar conditions”. 
himself; his wife and children and. also his 
parents, three brothers and two sisters were 
residing in: the house. Apparently. these re- 
plies satisfied thie administrative authorities 
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(CWM). 


He- also . stated ` that 


1 
| 
t 
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and. eventually the: Accountant -;General 
(Commerce, Works -and Miscellaneous) (for 
short, AGCWM)¿bissued an authority. to the 
petitioner enabling: him to draw HRA- ‘on 
the basis of the above rent of Rs. 135/-p; m. 
paid by him. The petitioner continued: -.to 
draw.the HRA on this basis from 4-10-1963 
ti" 3-9-1966 when he was posted -out of 
Delhi. mie a 


! J 

3. ` The petitioner: was retransferred ‘to’ 
Delhi as Deputy Director in the’CWPC' with 
effect from 10-10-1969. On 17-10-1969 - he. 
gave the following instructions to the Sec- 
tion Officer in his Directorate. ' He’ ‘stated 
that an application for sanction: of HRA in. 
the prescribed form was being’ ‘enclosed -iri 
duplicate along with rent receipt for the 
month of Oct., 1969 and a sketch in’ dupli- 
cate of the premises occupied by him. He 
added: “it may be stated that thehouse be- 
longs to my father who is not dependant on 
me and’ I am paying rent as a‘tenant”. A 
rent receipt from his father for Rs. 240/- in 
réspect -of the premises earlier referred > to 
for the month of .Oct., 1969 and a sketch of 
the premises in: occupation .were - enclosed. 
The application in the prescribed form -for 


- claiming HRA was also prepared and signed 


by the petitioner ‘on the same date. But 
this application form does not: contain ` the 
information that the premises in question 
belonged to the ‘father. of- the -applicant 
though the name of the landlord was given. 
The petitioner also furnished along with ap- 
plication form a certificate in d particular 
form prescribed as Annexure IIA to the 
effect that he was living in a rented house 
from 1-10-1969 on a monthly rent of Rupees 
240/-, that he was not a sub-tenant of an- 
other Government servant, that the accom- 
modation in question not sublet! or normal- 
ly occupied by other than his family mem- 
bers, that his wife was not employed in any 
Central Government Service, that! any change 
to any other accommodation would be`in- 


‘timated and that ithe petitioner had applied 


for but had not been provided with Govern- 
ment accommodation. The application form 


of the petitioner ‘along with the certificate 
furnished by him dnd perhaps. the sketch of 
the premises was | forwarded to- the AG 


It now transpires that the Admin- 
istration Branch of the office of the’ peti- 


- tioner did not forward to the AG(CWM) the 


note recorded by the petitioner on 17-10-1969 
separately in which he had stated that. ` the 
house belonged to his father and. that- he 
was paying the rent to his father ‘as a tenant. 
This“position is clear from a letter. address- 
ed by the Under: Secretary, CWPC..-.to the 
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AG(CWM) dated. 8-2-1971. On the basis .of 
-the information received- by: him ‘the AG 
-(CWM) authorised the petitioner to draw 
the HRA from 1-10-1969 onwards -on the 
basis ‘of the rent of Rs, at ‘paid any ne 
petitioner. 


4. Some time later, it appears “that it 
came to the notice of the AG(CWM) -hat 
some officers of the CWPC were claiming 
HRA to which they were not entitled. In 
some cases the HRA was claimed witkout 
taking into account the fact that the wif or 
the husband of the petitioner was also in 
Government service, a circumstance which 
modified the entitlement of the Government 
servant concerned to HRA. Similarly it also 
came to light that in some cases, “the offi- 
cers, although residing in the houses owned 
by their father/mother/wife/children, have 
been drawing house rent allowance on the 
basis.of a rent receipt”. This was also 
irregular, according to him, as under the 
rules, House Rent Allowance in such cases 
had to be drawn on the basis of. the rental 
value assessed by the municipal authorities. 
The AG(CWM), to whose notice this “irregu- 

larity” came, apparently called for a. review 
of all cases of drawal of HRA. by offices of 
the CWPC. On receipt. of this report of 
_the AG(CWM). the CWPC called upon its 
officers to furnish declarations to the effect 
that they were. drawing the HRA on a pro- 
per footing.. Two types of certificates were 
called for and we are concerned here with 
one of them. The. 
along with certain other officers) was asked 
to give a certificate “that I am not residing 
in the. House owned’ by me/my father/ 

mothe, /wife/children/Hindn undivided femily 
in which I am a coparcener” or “that | am 
residing in a house owned by me/my father/ 
-mother/wife/children/Hindu unidivided femily 
in which I am a.coparcener, and am draw- 
. ing- House Rent. Allowance on the basis of 
the rental vale assessed by the municipal 
authorities”. .This.circular put the petit.oner 
in a difficult position. He could not gvea 
certificate in the form required for he was 
residing in..a house owned by his father but 
was drawing. HRA. On a basis other than 
the rental value assessed by the municipal 
authorities. He, therefore, wrote a detailed 
note.on 4-1-1971. He said: 


“At the time of making an Paniai fot 
prant of H. R. A. on my repatriation from 
Govt. of Tripura, it was ‘intimated ` that-I 
am staying in a` rented-house and the landlord 

in this case happens to be my father wo is 
ai dependant on.me. The.advice to the 
-AG(CWM} was futnished:to that effect-and 
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I was allowed H:.R. A. on percentage basis 
from Oct., 1969. onwards. : 
` It is intimated ‘in ‘this connection ‘ that 
house has been rented only purely on ac- 
count of personal convenience from my 
father who is neither my cependant nor we 
are in Hindu undivided family. If I had 
not rented the accommodation now with me 
it would have been given io somebody else 
on the same rent by my father. The ques- 
tion of producing municipal assessment for 
the portion should therefore arise only if 
such an assessment is askeé from other offi- 
cers who are claiming rent on percentage 
basis by producing a receipt from landlord. 
The fact that in this case my father happens 
to be my landlord is just coincidence and 
my case should be treated at par with other 
Officers who are claiming rent on percentage 
basis after producing receipts from their 
landlords and without any assessment of the 
rent from municipal authorities. The draw- 
ing of H. R. A. has, however, been held in 
abeyance from ist Jan., 1971 till clarification 
is received from the Administration.” 
It was also requested that, in case relaxation 
was necessary on account ofthe fact that the 
petitioner’s father happened to be his land- 
lord, orders granting such relaxation might 
be obtained from the Government of India. 
On receipt of this note the Administration 
of the CWPC realised that the payment of 
HRA to the petitioner had not been in ac- 
cordance with the interpretation placed on 
the relevant regulation by the Government 
i.e. the AG(CWM). The Under Secretary 
to the CWPC wrote on 8-2-1971 to the AG 
(CWM). In this letter “he admitted that 
while forwarding the eaflier application of 
the petitioner for grant of HRA on 28-10- 
1969 his office had overlooked’ the statement 
contained in the petitioners note to the 
effect that he was occupying the premises 
belonging his father on payment of rent, It 
was admitted that as the petitioner was re- 
siding in a house owned by his father the 
HRA should not have been‘ granted on the 
basis of the rent. receipt. The AG(CWM) 
was therefore, requested to recover from the 
petitioner the HRA drawn by him from 
1-10-1969 to 31-12-1970. l 

-5. In pursuance of.the above letter the 
AG (CWM) directed the Treasury Officer 
by .a letter dated 22-4-1971 to recover from 
the petitioner a sum of Rs. 5,400.49 being. the 
HRA drawn by the petitioner without entitle- 
ment in monthly instalments. There was a 


mistake in this letter since the amount was 


calculated in respect of the ‘period from 1-10- 


41963 ‘to 3-9-1966 and :10-10-1969' to 31-3-1971 
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whereas as already mentioned the petitioner 
had stopped drawing HRA from 1-1-1971 
onwards. This was subsequently rectified 
and the petitioner has been mformed that 
the amount recoverable from him was Rupees 
4,974.19 and not Rs. 5,400.49 as intimated 
earlier. In the meantime the petitioner made 


representations against the proposed recovery 


and contended that, having authorised the 
payment of the HRA in full knowledge of 
the relevant facts, it was not open to the re- 
spondents to call upon the petitioner to re- 
cover huge sums of money after such a long 
lapse of time, particularly when the HRA 
had been passed on by the petitioner to his 
father by way of rent. In response to this 
representation the Administration called 
upon the petitioner to furnish the municipal 
assessment certificate of the portion of . the 
house occupied by him from October, 1969 
so that the HRA could be “regularised”. The 
petitioner, however, expressed his inability to 


furnish the municipal assessment certificate ` 


which, according to him, was ‘also totally 
irrelevant in the case of residential premises 
taken on rent by the officer. The petitioner 
was also asked to furnish information as to 
whether the rent paid by him to his father 
in respect of the residence occupied by him 
was duly taken into account by his father 
for the purposes of payment of municipal 
tax to the Corporation aiid to furnish a 
certificate to that effect. The petitioner, 
however, replied to this letter also stating 
that he as a tenant could not be expected to 
know whether the landlord. paid municipal 
taxes and, if so, on what basis. It was stated 
that perhaps the amount paid by had not 
been taken into account but this fact should 
not debar the consideration of his representa- 
tion. It ‘was pointed out that had, he known 
that HRA would not be admissible he would 
have changed his residence and that to call 
upon , him to, pay a huge sum caused him 


difficulties and distress and requested that his ` 


representation should be considered sympa» 
thetically and the amount waived. 


. @ In support of the’ writ sention: “Sri 
Somasekharan’ urged three points: (i) In the 
_ first place he. contended that the HRA paid 
to the petitioner was fully in accordance 
with the relevant rules and that the inter- 
pretation sought to be placed on the rules 
by the respondent was not correct; Gi) He 
contended that the ‘respondents having, with 
full knowledge of the circumstances, auth- 
orised the pétitioner to draw ithe HRA, they 
were estopped from calling:upon the peti- 
tioner to refund .the amounts- paid to himon 
account of their mistake; and (iii) that, in 
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any event, the respondents were not justified 
in attempting to recover the amounts paid 
to ‘the respondents, after a lapse of an. um | 
reasonably long time. Learned counsel also 
contended that if the rules. were sought to be 
interpreted in the manner contended for by 
the respondents it would result in discrimina- 
tion violative of Article 14 of the Constitu- 
tion. He also contended that the principle 
of promissory estoppel enunciated by the Su- 
preme Court in the case _ of Mjs. Motilal 
Padampat Sugar Mills Co. Ltd. v. State of 
Uttar Pradesh, (1979) 2 SCC 409 : (AIR 1979 
SC 621) would come to. his. aid.. Learned 
Counsel also contended that the administra- 
tive instructions in| pursuance of which ‘the 
HRA was paid to the petitioner did not have 
the force of law and that even if they did 
not authorise the petitioner to draw the HRA 
drawn by him earlier, the. respondents could 
not recover the amounts due from him in the 
manner in which ‘they’ are seeking’ to do. 


- J. The principal | contention for; considera- 
tion in the writ petition is, therefore; regard- 
ing the correct entitlement of :the pelitioner 
to. the HRA under the . rules which were in 
force at the relevant time. It may be men- 


‘tioned that so far as HRA is -concerned the 


payment:.thereof was governed purely by 
administrative instructions issued from time 
to time by the Ministry of. Finance of the 
Government of India. It is necessary to 
notice these chronologically in order to ap- 
preciate. the position i in regard to the periods 
with which we are | concerned in. this writ 
petition; 2 
31-7-1947. This. was ‘the original cif- 
cular issued by the| Finance Department of 
the Government. of India immediately before 
Independence. It conveyed the sanction of 
the Governor General in- Council to the 
grant- of HRA to Government servants. The 
HRA was fixed in the case of- employees of 
the. category with. which I am concerned at 
a percentage of. pay depending upon the 
salary: drawn and the place at which the em- 
ployee was located., The Government ser- 
vant was to give a a certificate in a prescribed 
form that the sum actually spent by him on 
HRA is not less than 10% of his pay plus 
the amount of allowance paid to him and 
that no portion of!..the accommodation is 
sublet or occupied riormally -by adults other 


_than those belonging) to his family. Rent was 


defined as “rent paid for. unfurnished ac- 
commodation and ‘will include; occupier’s 
share of municipal taxes’. Para. 10 of „this 
memorandum is important. It reads: 
“10. A Government. servant living in. :a 
house owned .by him! is also eligible ifor house 
| 


| 
1 
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rent allowance under these orders. In such 
cases the rental value of the house (as zs- 
certained from its assessed value for munizi- 
pal purposes or otherwise) should be taken 
as the rent paid by him for private accom- 
modation for purposes of these orders. The 
controlling officer in the case of a ncn- 
gazetted employee ...... ... will determine 
the amount to be taken as the rent paid in 
each case on the above basis.” 

5-3-1948 This was a memorandum which 
clarified and amplified some of the porticns 
of the earlier circular. Clause (x) of this dir- 
cular reads as follows: 


“(x) Persons living in a house and owred 
by relatives. Para 10 of the D. M. applies 
only to persons living in houses owned by 
them. Individuals living in houses owned by 
their relatives cannot be treated as owners 
of such houses. The position in such cases 
is that if the Government servant pays rent, 
the relationship being hardly a consideraton 
he can draw the allowance under para 4 of 
the D. M. If, however, no rent is being paid 
he cannot claim any allowance.” 

9-6-1952 The memorandum issued on this 
date is not available. But it is seen that it 
laid down, inter alia, that a house owned by 
the wife or children of the Government zer- 
vant should be treated as his own for the 
purposes of grant of HRA. 

11-2-1955. By this memorandum the 
treatment given by the memorandum 
of 1952 to the house owned by the 
wife or the children was extended to 
tk> case of a house owned by the father and 
it was decided that “A Government servant 
who is residing in a house owned by his 
father may also similarly be treated as re- 
siding in his own house for purposes of 
drawal of HRA under para 10 of the memo- 
randum dated 31-7-1947, 


27-11-1965. By this memorandum the 
earlier orders issued on the subiect 
from time to time were superseded 


and a comprehensive memorandum governing 
the payment of HRA was issued. “REMT” 
in this memorandum- was defined as follows: 


“RENT” means the charges paid by a 
Government servant. as consideration for un- 
furnished accommodation occupied by nim 
if he is a tenant and the gross rental value 
ofthe house as assessed for municipal pur- 
poses or otherwise without deduction ‘of the 
rebate of 10- per cent on account of repairs 
if he is an owner.” . 

.There are certain other qualifications and re- 
strictions with which I am not here con- 
cerned. Under paragraph 5 no Government 
servant can draw the HRA in excess of the 
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amount by which the rent actually paid by 
him exceeds 10% of his pay. Para 7 of this 
memorandum is somewhat important and it - 
reads as follows: 

“7 (i) A: Government servant living in a 
house owned by him, his wife, children, 
father or mother shall also be eligible for 
house rent allowance under these orders. In 
such cases, the gross rental value of the 
house, or, if he is not in occupation of the 
entire house, of the portion of the house ac- 
tually occupied by him, (as ascertained from 
its assessed value for municipal purposes or 
otherwise) without deduction of rebate of [0 
per cent on account of repairs and including 
municipal and other taxes that are legally 
payable by the owner other than “service 
taxes” levied separately and described as such, 
shall be taken as the rent paid by him for 
private accommodation for the purpose of 
these orders. 

When separate amoun of assesed value is 
not available in respect of a portion of a 
house, it will be calculated proportionately 
with reference to the plinth area actually in 
occupation of a Government servant. 

(ii) In the case of a Government servant 

living in a house owned by a Hindu un- 
divided family in which he is a coparcener, 
house rent allowance will be regulated with 
reference to the gross rental value, as in (i) 
above, of the portion of the house actually 
in his occupation and not on the basis of the 
rent which he claims to pay to the Monee 
of a Hindu undivided family.” - 
Paragraph 8 requires every Government ser- 
vant to furnish a ceriificate in one of the 
forms prescribed as annexures to these rules. 
Annexure III-A is to“ govern -cases- where the 
HRA was claimed on the basis of rent paid 
by the officers who’ were ‘residing in rented 
houses. ‘Annexure III-B contains the certifi- 
cate to be furnished by a Government ser- 
vant for HRA- in terms‘of para 7 read with 
para 5 ' of the office’ memorandum. This 
annexure contains a certificate to the effect 
that the. petitioner is residing in a house own- 
ed by him/wife/son/daughter/father/mother/ 
Hindu undivided family in which he was a 
coparcener. ' It ‘also refers to the monthly 
gross rental value thereof as assessed for 
municipal purpose: or otherwise. These rules 
came into force with effect from 1-2-1965. 

& Learned counsel for the respondents 
submitted that so far as the first period, 
namely 1-10-1963 to 3-9-1966 is concerned 
the position is ‘governed by the circulars: of 
31-7-1947, 5-3-1948 ‘and :11-2-1955. He sub- 
mits that the circular dated 11-2-1955 makes 
it clear that where a Government servant is 
residing in a house owned by his taner a 
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was treated as a case where he was residing 
in his own house within the meaning of para- 
graph 10 of the 1947. memorandum. Accord- 
ing to this paragraph the petitioner was 
entitled to draw HRA only on the basis of 
the gross rental value of the house and not 
on the basis of the actual rent paid by him. 
In such cases, according to learned counsel, 
it is totally irrelevant whether the officer in 
question occupies such a premises free of 
charge or on making some payment and that 
the mere fact that the parties choose it to 
call it a rent could not make any difference. 
So far as the second period is concerned the 
position is exactly similar under para 7 of 
the memorandum of 1965. That apart where 
a Government servant was residing in pre- 
mises belonging to his father he had to give 
a certificate in form Annexure III-B. In the 
present case that was not done as the peti- 
tioner furnished a certificate only in. form 
Annexure III-A. Learned counsel placed 
considerable emphasis on. the fact that even 
during the protracted correspondence the peti- 
tioner had revealed a marked dis-inclination 
to disclose the assessed value of the premises. 
The refusal to furnish the assessed rental 
value of the premises clearly showed, ac- 
cording to counsel, that the petitioner had 
obtained -HRA which was far in excess of 
the -assessed value of the premises as deter- 
mined by the corporation: He submitted, 
therefore, that the petitioner having drawn 
HRA. in excess of what he was eligible for 
under the rules the respondents were fully 
within their rights in seeking- to cover the 
same from him. . 


9. On the other hand, Sri Somashekharan, 
learned counsel for the petitioner, submitted 
that the rules — both sets of rules — make 
a clear distinction between a case where HRA 
was claimed on the basis of rent paid and a 
case where: HRA was permitted even though 
the officer in question was not paying-a rent 
to anybody. Learned counsel submitted that 
the clarification contained in the office memo- 
randum dated 5-3-1948 brings out the cardi- 
nal principle kept in mind by the authorities 
in granting the -HRA. The principle was 
that wherever a Government servant paid 
rent in respect of the accommodation oc- 
cupied by him - the HRA- was to be 
determined on the basis .of the rent so 
paid. It was only cases in which no rent was 
paid that were treated in a separate category. 
Strictly speaking the Government could say 
that where an officer paid. no rent he would 
not be eligible for. any HRA. -A person may 
not pay.2 rent because (a)-he may be -resid- 
ing.in a house: owned by him; (b) he may be 
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residing in a house owned by close relatives 
such. as father/mother/wife/husband/son or 
daughter who .may not chargé any rent; 
or (c) he may reside. in a house of which he 
is the joint owner such as the' house of a 
Hindu undivided family of which he is a co- 
parcener. ` The Government decided that 
even in such cases HRA should be admis- 
sible. But they decided also that in such a 
case the HRA should be determined on the 
basis of the gross rental value of the pre- 
mises and not on the basis of a fanciful 
amount that may! be claimed by the emplo- 
yee. This gross rental value was to be de- 
termined by the ‘competent authority either 
on the basis of municipal assessment or on 
such other basis as may be made available to 
it. Learned counsel submitted therefore that 
the mere fact that;a Government servant was 
residing in a house belonging to himself or 
to his joint family or his close relatives was 
not conclusive of ‘thé issue. If he lived in 
such a house as a'tenant and paid a rent the 
HRA would be admissible on the basis of 
the house rent actually paid. If, on the other 
hand, he was just living in such a house then 
the HRA would be computed on. the basis 
of the gross rental value as referred to ear- 
lier. Learned counsel submitted that it was 
this very scheme that had been carried ovep 
in the 1965 Rules as well.” In fact, he points 
out, the difference, in language between sub- 
cl. (i) and sub-cl. (ii) of Clause 7 of the 1965 
memorandum further brings -out, this point, 
While dealing ‘with a case where'a Govern- 
ment servant is residing in a house belonging 
to. his’. joint family the rules _ specifically 
mention that éveri if he claims to pay a rent 
to his joint family or its “karta” such rent 
would be ignored and only the gross rental 
value would be taken’ into account, ` This is 
obviously because in thé case of a joint Hindu 
family a co-parcener living in the family is 
not under ‘a legal! obligation ‘to pay a rent 
and if he pays or purports to pay sum rents 
to’ the joint family! that is a matter which is 
likely to'be or bound to be adjusted or com- 
pensated for at thé time of: partition of the 
joint family. “Though called rent it is a pay- 
ment by a co-owner of a property to the 
other co-owners and that is’ why, according 
tc counsel, para 7 i(i) specifically ignores the 
amount paid in a: case where ostensibly a 
member .of -the -joint family ‘pays, a rent to 
the family in respect of the portion occupied 
by him. The same -principle cannot apply, 
he points out, to ‘the’ case of an individual 
who may -be occupying a house belonging. to 
his wife; husband,'-father ‘or -a son. ` The 
petitioner. has- no ‘legal right io stay in the 
house of: his father. and there’ is no legal’ pro- 
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hibition ‘against the father: treating the son 
‘as 4 tenant and vice-versa, In the present 
case the petitioner had been stating. right 
from: the beginning that he was occupying 
the premises as a tenant. Rent receipts were 
being produced. The father had admitted 
that the petitioner was a tenant under him. 
Bar-marked portions of the house were b2ing 
occupied by him sketches of which had been 
given to the department. It is not the sug- 
gestion of the respondents that rent paid by 
the petitioner was a fanciful rent or exces- 
sive or arbitrarily fixed having regard to the 
normal market rents in the locality. “hat 
the father was the landlord and the petitioner 
was the tenant under him was not a fact 
which was disputed by the respondents. In 
these circumstances, learned counsel for the 
petitioner submits that the stand of the res- 
pondents that the petitioner could dmwn 
HRA only on ‘the basis of the gross assessed 
value is not correct. 


~40.. On a careful consideration of the 
rules governing the subject I am inclined to 
accept the contention urged on behalf of the 
petitioner. I must emphasise that there is 
no dispute in the present case that the peti- 
tioner was a tenant under his father. At no 
stage of the proceedings did the responcents 


doubt this fact. It is also not doubted that 


the petitioner did pay his father rent @ 
Rs. 135/- during his earlier stay in Delhi and 
Rs. 240/- during his second spell of stay in 
Delhi. At the first stage which was long 
subsequent to 1948 and 1955 the petitioner 
placed the concerned authorities in full keow- 
ledge of all the facts that are relevant for ‘the 
determination of the HRA. It is no doubt 
true that the memorandum of 1955 places a 
case where*a Government servant occupies 
the residence of his father .on the same hasis 
as a case where he occupies his own re- 
sidence. But the 1955 circular. did. not re- 
peal or supersede the circular of 1948. The 
memorandum of 1948 very clearly. emphasise 
that where a person occupies a building be- 
longing to. his relatives and pays a rent there- 
for the HRA should be determined on the 
basis of the rent so paid. If, however. he 
was paying no rent at all he could not claim 
any allowance; such an allowance was re- 
stricted by para 10 of the 1947 memorandum 
only to cases where the officer occupied his 
own house. Having clarified in 1948 . that 
the benefit of self-occupied houses being con- 
sidered eligible for HRA would -not -be ex- 
tended to cases of occupation of houses be- 
longing to relatives, the -Goyernment. slowly 
relaxed “the position. - They ‘stated . scbse- 
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quently in 1952 and: 1955 that HRA on a 
smaller scale would be available even where 
thé house- that was occupied belonged to 
close relatives of the categories mentioned. 
If one reads all the three circulars together, 
it seems quite clear that what the Govern- 
ment was purporting to do was not to cut 
down the HRA which was available to a 
Government servant on the -basis of actual 
payment of rent but rather to enlarge the 
scope of HRA and to grant him an allow- 
ance on a limited basis in a case where he 
was occupying a house which in law did not 
belong to him but which could for all practi- 
cal purposes be treated as his own. I am, 
therefore, persuaded to hold that the conten- 
tion of the learned: ccunsel for the petitioner 
that the circulars of 1947, 1948, 1952 and 
1955 clearly draw a distinction between two 
types of cases, one where a rent is paid and 
the other where no rent is paid. In the first 
category of cases the HRA is admissible on 
the basis of the rent. In the second category 
of cases it is not admissible, except where 
the house belongs to the Government, to his 
close relatives described earlier or to the joint 
family in which he is a co-parcener. 


11. As already mentioned, the 1965 Rules 
do not affect any substantial change in this 
position. On the contrary, as emphasised by 
Sri Somashekharan, the contrast between the 
language of sub-clauses (i) and (ii) of para- 
graph 7 of the 1965 Rules rather supports 
his contention. If, as contended for by the 
respondents, the words “living in a house 
owned by him, wife, children, father or 
mother” can be treated as referring to a case 


‘where the Government servant resides in such 


a house, whether in his capacity as part 
owner or close relative of the owner or even 
as a tenant, then the clarification in sub-para- 
graph (ii) that in such a case the HRA should 
not be granted on the basis of the rent which 
he claims to pay to the marager of the Hindu 
undivided family would be totally unneces- 
sary. Here also I am inclined to think that 
there is force in the two points made by Sri 
Somashekharan: (i) that the specific exclu- 
sion under Clause (ii) impliedly rules out a 
similar exclusion under Clause (i); and Gi 
that in principle also there is a difference be- 
tween- the two cases because where aco- 
parcener pays a rent to the joint family it is 
only a rent notionally so called whereas in 
the case of persons who may be otherwise 
related to one who had no right at all in the 
premises. the manner of regulation of the 
relationship between the parties is.to be de- 
termined upon -by themselves and cannot be 
imposed -from outside. `- It. will be-a totally 
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different thing if the allegation of the depart- 
ment in the present case had been that the 
petitioner was not a tenant at all of his 
father, that he was just living in the house as 
-a member, of the father’s family. - For 
instance if the respondents had pointed out 
that there was no ear-marked portion of the 
house in which he was residing, that the rent 
was not being regularly paid or the amount 
claimed paid to him by way of rent had ab- 
solutely no relation with the accommodation 
occupied and so on and so forth. All that 
the respondents have stated is that the assess- 
ment certificate of the Corporation has not 
been produced. I agree’ with Shri Mehra, 
learned counsel for the respondents, that the 
failure of the petitioner to produce the as- 
sessment certificate of the Corporation clearly 
shows that its production would be adverse 
to the petitioner. Obviously the assessed 
value of the premises for purposes of Cor- 
poration taxes is much less than the amount 
paid by way of rent by the petitioner. There 
is also the admission made by the petitioner 
himself that perhaps the father did not even 
include the rent paid by the petitioner so far 
as the Municipal Corporation is concerned. 
But if the construction which I have placed 
on the rules is correct and I think that it is, 
then the assessed value of the premises ac- 
cording to the Corporation becomes totally 
lirrelevant. Notwithstanding the fact that the 
petitioner is residing in a premises belonging 
te his father he is claiming HRA not on. that 
basis but on the basis that he is a tenant and 
that he is paying his landlord a rent. In this 
view, the certificate furnished by the petitioner 
in form [I-A was also in order. As rightly 
pointed out by learned counsel for the peti- 
tioner if the petitioner were occupying. some 
other premises and paying by way of rent 
an amount much in excess of its assessed 
value to its owner or if the landlord of the 
house completely suppressed the fact of the 
tenancy from the Municipal . authorities :that 
would not stand in the way of the petitioner 
getting reimbursement in respect of the rent 
actually paid by him. The fact that the 
landlord is his father should. not make, in 
my opinion, any difference. |The interpreta- 
tion urged by the counsel for the petitioner 
is also consistent with Article 14. A differen- 
tiation between employees ‘residing in rented 
houses and houses in which they have some 
manner of right would be based on valid 
classification. But a grant of HRA in all 
cases where a rent is paid with a denial of 
it merely because the landlord is the father 
may not be- able to survive an attack based 
on Article 14. For the reasons discussed 
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above, I am of opinion that the: petitioner 
has not been granted any HRA in excess of 
his entitlement. I am, therefore, of opinion 
that there is no case for the respondents 
trying to recover any of the amounts paid to 
the petitioner as having been wrongly paid. 

12. I would only add this. Even assum- 
ing that the contention of the learned coun- 
sel for the respondents is correct; and that 
tbe- present case is! governed by the memo- 
randum of 1955 and para 7 (i) of 1965 memo- 
randum: as interpreted by him, it will be 
noticed that these regulations do not say that 
the HRA has to be determined only an the 
basis of the value assessed by the Corpora- 
tion as the assessed value of the: premises. 
Even in such cases the gross rental value of 
the premises has ito be determined. Of 
course, where the Municipal figures are avail- 
able it can be determined on the basis of the 
Municipal figure.: But at the same ‘time there 
is nothing to prevent the competent auth- 
ority from determining the gross rental value 
on the basis of the rents prevalent in the 
locality. For instance if Government ser- 
vants were able to furnish to the respondents 
information that though the assessed value 
for Corporation purpose is only @ Rs. 200/- 
p. m. the gross rental value of the premises 
similarly situated is Rs. 300/- then there’ is 
nothing in para 10 of the 1947 memorandum 
or para 7 of the} 1965 memorandum that 
would disentitle such an officer from ‘claim- 
ing HRA on the basis of the higher rent, It 
is well known that | municipal yalues are not 
always asessed on the basis of actual rent 
paid. Particularly, jafter the decision of the 
Supreme Court in the case of Dewan Daulat 
Rai Kapoor v. NDMC (AIR 1980 SC 541), 
the municipal value! has to be determined on 
the basis of the reasonable annual letting 
value and not on the basis of the actual rent 
the premises may fetch. The. language of 
paras 10 and 7 aforesaid does not appear 
to restrict the claim of HRA only to the 
limited concept. of ‘annual value as assessed 
for municipal tax purposes. In the present 
case it was open to the competent authority 
to have called for information from the peli- 
tioner regarding the! gross rental value of the 
premises, Of course the, petitioner could 
have also furnished it apart’ from merely 
contending that the assessed yalue was not 
relevant and perhaps if he had furnished 
comparative figures ‘of rent paid in the loca- 
lity he might haye been. able to establish that 
even gross rental value | within the meaning 
of paras 10 and 7 earlier mentioned was not 
much less than the! amount which he was 


paying to his father by way of rent. How- 
| 


| 
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ever, so far as this aspect of the matter is 
concerned there is no material on record and 
I am only referring to it to point out taat 
the assumption both by the petitioner and zhe 
respondents that the determination of -he 
house rent- on the basis of paras 10 anc 7 
above mentioned would have been neces- 
sarily disadvantageous to the petitioner may 
not be correct. 


13. For the reasons above mentionec I 
accept the contentions urged on behalf of the 
petitioner. In the view taken I do not con- 
sider it necessary to go into the various other 
contentions outlined by Sri Somashekhacan 
and briefly referred to by me earlier. In the 
result, a writ of certiorari will issue quasting 
the letter of the AG(CWM) (responcent 
No. 3) addressed to respondent No. 4 and 
directing him to recover the sum of Rupees 
5,400.49 (subsequently modified as Rupees 
4,974.10) from the petitioner in monthly in- 
stalments in the circumstances, however, I 
make no order as to costs. 

Petition allowed. 
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Smt. Chameli Wati and another, Appel- 
lants v. Delhi Municipal Corporation .-of 
Delhi and others, Respondents. 


F. A. O. No. 115 of 1977, DJ- 27-1-1982.* 


(A) Motor Vehicles Act (4 of 1939), Sec 
fion 110-B — Death in motor accident — 
Award of compensation to legal represenfa- 
tives — Mode of computation. 


There are two modes of. computing the 
compensation to be awarded to the legal re- 
presentatives of the deceased killed ‘in a 
motor accident. One is to estimate the 
number of years which the deceased was ex- 
pected to live and then find out how long 
would his legal representatives. be dependent 
upon him during that period.. By multiply- 
ing the net annual income, actual or expect- 
ed, of the deceased with number of -years 
the legal representatives expected to be de- 
pendent upon him, the amount of compen- 
sation is arrived at. Out of this figure cer- 
tain deductions such as on account of im- 
mediate lump sum payment, risk of. incapa- 
city or illness shortening. longevity of- deceas- 
ed are made. In this mode of computation 
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the element of conjecture to some extent is 
inherent. To avoid an element of conjecture 
regarding the expectancy of life and numer- 
ous deductions another standard method for 
computing compensation has been suggested 
by firstly finding out purchase of years of 
dependency based on a set principle. . The 
period of dependency so assessed is multi- 
plied by the annual inconie and that amount 
is awarded as compensation without any 
deduction for accelerated payment. Having 
regard to the uncertainties to be taken into 
account 16 years would represent a reason- 
able number of years’ purchase where the 
deceased ‘died in his twenties. The second 
mode of computation being simpler and 
comparatively more scientific was applied in 
this case. 1969 Acc CJ 312 (HL) and AIR 
1981 Delhi 71, Rel. on. (Paras 22, 23) 


_(B) Motor Vehicles Act (4 of 1935), Sec 
tion 110-B — Death in motor accident 
Assessment of compensation to be awarded 
to legal .representatives — Life expectancy 
in India should ordinarily be taken as 70 to 
75 years — Period of dependency of legal 
representatives should be calculated on that - 
basis. AIR 1981 Delhi 319, Rel. ox. 

(Para 21) 
- (©) Motor Vehicles Act (4 of 1839), Sec- 
tion 110-B — Death in motor accident — 
Compensation tfo legal representatives of 
deceased — Award of future inferest only 
on compensation is proper — Award of in- 
terest. from date of application for compen- 
sation -has not been statutorily provided for 


in the Act. (Para 27) 
Cases Referred: Ckeenological ` Paras 
AIR 1981 Delhi 71 ` i 22 
AIR 1981 Delhi 319 21 
1969 Acc CJ-312:; (1969 2 All ER 178: 

(1969) .2 WLR 767 (AL) 22 


Adarsh Kumar Goel, for Appellants; S. P. 
Aggarwal, for Respondents. 


JODGMENT :— This judgment will dis- 
pose of F. A. O. No. 115 of 1977 filed by 
Smt. Chameli Wati and Kewal Ram, parents 
of Ramesh, Chand, deceased, seeking en- 
hancement of the compensation of Rupees 
11,500/- awarded to them by the Motor Ac- ` 
cident Claims Tribunzl, Delhi, and the cross- 
objections (C. M. No. 2048 of 1977) filed 
by the Delhi Municipal Corporation (herein 
called ‘the Corporation’) challenged the find- 
ing that the‘ accident resulting in the death 
of-Ramesh Chand was due to rash and 
negligent driving of the driver Ajit Singh 
who was driving the bus bearing registration 
No. DLP 1134 on 25th' Aug., 1970, the date 
of the -accident. 
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. 2. ‘Admittedly. the bus. which ‘was . being 


driven ‘by Ajit Singh on’ 25th. Aug., .1970, ‘at. 


about 7.30 p::m. on..Kohlapur~ Road near 
Clock Tower, Sabzi Mandi, Delhi, had hit 
Ramesh Chand. 


3 The ‘question for” décision ‘before the 
Tribunal was whether this accident resulting 
in the death of Ramesh Chand | occurred 
due to the rash and negligent’ act of the 
driver. The fact of the accident having 
taken place was not in challenge. That the 
deceased who was a young boy of about 
25 years was on the right side. of the road 
and that the bus in question after having 
hit a cyclist on the left side of the road 
suddenly swerved towards its right and hit 
the said boy: was also not under challenge. 
The plea of thé Corporation, tbe 
Transport Undertaking and the driver, who 
were the respondents before the Tribunal, 
was that the brakes of the bus had suddenly 
failed and while trying to save. the cyclist 
the driver, respondent No. 3 had no other 
course open to him ‘but to swerve the vehi- 
cle towards his right. In doing so, he hit 
the boy who was proceeding in the same di- 
rection on the extreme right side of the road. 
The boy was over-run as a result of. which 
he died. After hitting the boy the bus came 
to a halt after colliding with a cart which 
‘Was even further parked towards the right 
side of the road. The defence briefly was 
that the accident was an act of God which 
had occurred due to the mechanical failure 
of the brakes and the respondents were: not 
responsible for the same. 


4. The Tribunal while’ negativing this 
defence plea of brake failure has held that 
the accident was due to rash, negligent act 
of respondent’ No. 3, Ajit Singh. The evi- 
dence on record conclusively ‘supports this 
finding. Perma Nand (P.W. 6) and Hem 
Chander (P.W. 7) are the eye-witnesses to 
the occurrence. Testimony of Perma Nand 
brings out the callousness, negligence and 
the rashness of Ajit Singh driver while he 

was driving the vehicle in question. The 
witness was travelling in the said bus when 
the accident occurred. It is pertinent here 
to note that the respondents did not put any 
questions in cross-examination to challenge 
the following facts which were brought out 
in his examination-in- chief : 


“One person who was ‘intimate to the 
driver was talking to him. I felt that - the 
bus .was -going to cause accident in front of 
Amba. Cinema: JI asked . the driver to have 
some „pity - on. us and drive the bus slowly: 
I also asked that person not to . talk with 
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' Kohlapur - Road, the bus was at: a fast speed 
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the driver and be i seated ‘but ; he:- went on 
*-When' the bus reached near Clock - 
towards 


at that time. The driver. did not .blow any 
horn. A cyclist struck against the bus. just 
at the turning. That cyclist was going to- 
wards Kohlapur. Road. The cyclist left the 
cycle and went towards left hand ‘side while 
the bus turned towards a little right. The 
bus abruptly. turned towards right at a degree 
55 to 60°. A boy who was coming from 
that side was hit by the bus. T he bus after 
striking the boy hit against a rebri. Tt had 
passed over the boy. r 


5. Hem Chander (P. W. 7), another eye- 
witness, was going’ on foot on. Kohlapur 
Road at that very, time. He clearly stated 


-that the bus was going at a high ‘speed from 


Clock Tower side.. After dashing against a 
cyclist, it turned towards the right and ran 
over. a boy. Thereafter it struck against a 
rehri and stopped.., | 


6. An effort in the cross-examination of 
this witness was- to show that he ‘was an in- 
terested witness as jhe is a. resident of Sone- 
pat, the place to which the deceased’s family 
belonged: However, his testimony in exam- 
ination-in-chief could not Piss demolished in . 
‘any way. | 


, 
7. The statement of Perma Nand 
(P.W. 6)- clearly brings out that the driver 
was not only driving the vehicle at. a fast 
speed in that crowded locality but in fact 
kept on. talking to. a friend of his at that 
moment and hit firstly the cyclist .and there- 
after while swerving the vehicle to his-right 
ran over ‘Ramesh Chand, the deceased.- The 
respondents did not rebut this testimony by 
producing ‘any ‘one. of the passengers who 
was travelling irr the bus at that time. It 
appears that the bus conductor who could 
probably ‘throw some light on the manner in 
which the accidenti took place, has been 
purposely withheld iby the respondents, 


8. The plea of the respondents that the 
accident took place `: due to brake failure 
which was sought to be substantiated 


through: the evidence:-of Shiv Gopal Saxena 
(R: W. 1) has not I been - established. This 
witness- avers that’ he had inspected the vehi- 
cle DLP 1134 on the morning of 25th ‘Aug:, 
1970, and: it- was ‘found, by him to be road: 
worthy. ` This fact- he could: state - ‘because 


he ‘had not méntionéd” any defect in this 
vehicle in the defect register... He further 
stated that after the accident he „ inspected. 


the vehicle at the spot on that very Al ka 
his own. words =: Se: 
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o found the brake pressure slightly leak- 
ing, and due to that there could be brake 


failure. I inspected the vehicle and ‘the 
brakes were not functioning.” 
The report, however, which he had made 


about the inspection of the vehicie, has not 
been proved. A copy of the same was 
placed on the record as document marked A. 
All that is stated in that report is that the 
brake pressure was slightly leaking from the 
rear right side at brake section. This docu- 
ment not having been proved cannot be 
looked at but it is curious that even in this 
report there is no mention that the brakes 
of the vehicle in question. had faiied. In 
my view, “slight leakage in the brake pres- 
sure” does not categorically show that the 
brakes had failed. 


9, Another document purporting to cor- 

roborate this plea which was placed on the 
record being a report of the Depot Manager 
of Kalkaji Depot was also not proved by 
the respondents. I am, therefore, ignoring 
the same from consideration. 
_ 10. In view of the testimony of Perma 
Nand and Hem Chander, P. Ws. 6 and 7 re- 
spectively, and in view of the unsatisfactory 
evidence, produced by the respondents in 
support of their case regarding the failure 
of brakes, I uphold the finding of the Tri- 
bunal that the accident occurred due to rash 
and negligent driving of respondent No. 3 
and it resulted in the death of Ramesh 
Chand. 


11. Admittedly the 
Chand was unmarried. The 
Kewal Ram and Chameli Wati 
parents. 
dents Act (VIII of 1855) the petitioners are 
his legal representatives. Accordingly, I 
uphold the finding of the Tribunal on issue 


deceased Ramesh 
petitioners 
are his 


No. 3, namely, “whether petitioners are the 
legal representatives of the deceased?” 
12. The next question which arises for 


consideration is whether the amount of com- 
pensation of Rs. 11,500/- awarded by the 
Tribunal to the parents of the deceased is 
to be enhanced on the ground that the com- 
pensation is neither just nor is its mode of 
assessment correct. The Tribunal has found 
that the share of the deceased in the family 
income derived from the family. business was 
only 1/3rd. It appears that the compensa- 
tion awarded is based on the conclusion 
that after spending Rs. 100/- per month on 
himself the balance from his share of the 
income, which was being contributed by him 
for the upkeep of his parents, was Rs. 1,20C;- 
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per year. The Tribunal has further found 
that his parents were likely to live for an- 
other 12 years. The compensation has been 
computed on that calculation, i.e. 12 years 
of expectancy of life of the parents multi- 
plied by Rs. 1,200/- per year. 


13. According to the appellants herein 
the compensation amount ought to be en- 
hanced to Rs. 1,86,000/-. To appreciate the 
submissions made unrebutted facts be 
noticed. 


14. The deceased was carrying on the 
business of commission agent in the name of 
M/s. Mansa Ram Kewal Ram at Kaithal 
Mandi (Haryana). It was the business of 
Hindu undivided family but was solely be- 
ing looked after by him. Ramesh Chand 
deceased was unmarried and was aged 24/25 
years, and after his death the said business 
had to be closed down. He had an elder 
brother who although a member of the 
Hindu undivided family was in employment, 
that the deceased was unmarried and, there- 
fore, his parents, i.e., the appellants herein 
are the legal representatives as per Sec. 1-A 
of the Fatal Accidents Act; that firm was 
earning about Rs. 600/- per month and that 
the firm Mansa Ram Kewal Ram had paid 
advance income-tax amounting to Rs. 415/- 
during the year 1968-69. That apart from 
the income from this business the deceased, 
had no other income. These facts are borne 
out from the testimony of Kewal Ram, 
father of the deceased who was one of the 
petitioners before the Tribunal and appear- 
ed as his own witness as P. W. 12. He has 
admitted that the deceased was a member 
of the Hindu undivided family. In cross- 
examination he has further admitted that 
the firm was earning Rs. 7,000/- to Rs. 9 ,000/- 
per year and that this income was the in- 
come of the family. 


15. It may be noted here that the income 
as evidenced from the assessment order of 
1968-69 was not challenged by the respon- 
dents. After appraising the evidence, the 
Tribunal, however, found the income of the 
family from the said business was Rs. 500/- 
per month. This finding cannot be sustain- 
ed for the following reasons: 


16. From the document Ext, P. W. 12/2 
it is borne out that on 14th Jan, 1969, 
advance tax amounting to Rs. 415/- had 
been paid on behalf of this ärm. Copy of 
the assessment order for the year 1968-69 
shows that the return for the assessment year 
1968-69 had been filed on 19th Oct., 1968, 
prior to the death of the deceased. The 
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firm had been assessed under S. 143 
the Income-tax Act on a total incomz of 
Rs. 8,670/-. Number of documents showing 
that the firm was paying sales tax have also 
been filed and proved. As noticed above, 
Kewal Ram father of the deceased has stat- 
ed that his son used to earn Rs. 7,000/- to 
Rs. 9,000/- per year. He admitted in cross- 
examination that the said income was the 
family income and this business had to be 
closed after about two months of the death 
of the deceased. 


(1) of 


17. It was not challenged in cross-exam- 
ination that the income of the firm M/s. 
‘Mansa Ram Kewal Ram was not between 
Rs. 7,000/- to Rs. 9,000/- as deposed io by 
Kewal Ram. This fact is also borne out 
from the assessment order referred to above. 
The respondents did not lead any evidence 
io prove that the income of the family from 
the said business was less than Rs. 7,000/-. 
During arguments Shri S. P. Aggarwal 
learned counsel for the Corporation could 
not support from the record, the finding of 
the Tribunal that the monthly income cf the 
said business was only Rs. 500/-, i.e. Rupees 
6,000/- per annum. From the evidence on 
the record, it is safe to hold that the said 
income was Rs. 7,000/- per annum, the mini- 
mum fizure stated by Kewal Ram P. W. 12. 


* 18. In cross-examination of the father 
of the deceased it has been brought out that 
he rarely visited the shop at Kaithal and 
that the deceased was looking after this 
business. Rupees 100/- per month were be- 
ing spent by the deceased on personal ex- 
penses has also been established. There- 
fore, a sum of Rs. 1,200/- is to be deducted 
from the total income of Rs. 7,000/- per 
year. The net income from this Hindu un- 
divided family business accruing to the 
family thus comes to Rs. 5,800/- per- year. 


19. According to the Tribunal, Kewal 
Ram petitioner was expected to live up to 
the age of 65 years and Chameli Wati, his 
wife, up to the age of 61 years. Kewal Ram 
on the date of his statement before the Tri- 
bunal on 16th Sept., 1975, was of 57 years 
of age. His wife was at that time 53 years 
old. The Tribunal calculated the benefit of 
their dependency upon the deceased for a 
period of 12 years. Further, the monthly 
dependency of the two petitioners was as- 
sessed at Rs. 100/- per month. The basis 
for caiculating it appears to be that out of 
the monthly income of Rs. 500/-, the deceas- 
ed was only entitled to receive 1/3rd of that 
amount as the income was derived from the 
business run by the Hindu undivided family 
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consisting of the deceased, his elder brother, 
and his father. Out of the said 1/3rd in- 
come after deducting the amount which was 
being spent by the deceased on his personal 
expenses, the monthly dependency of the 
appellants has been found to be Rs. 100/-. 
As per this reasoning the Tribunal by cal- 
culating that dependency for a period of 
twelve years found the lump sum amount 
to be Rs. 14,400/+ to which the. appellants 
were entitled by way of compensation. By 
deducting 20% of this amount on account 
of accelerated -payment the Tribunal has 
awarded a sum of Rs. 11,520/- (Rupees 
14,400 ~ 2,880 = 11,520), under S. 110-B of 
the Motor Vehicles Act. ! 

20. Learned counsel for the' appellants 
has challenged both the findings regarding 
(1) assessment of dependency and (2) period 
of dependency, - ! 


21. At this stage, I may note that the 
parents of the deceased are stiil living. 
Kewal Ram father of the deceased is now 
over 63 years. Chameli Wati, mother of the 
deceased, would be about 59 years. Kewal 
Ram was present in Court during arguments 
and he appeared to be keeping good health. 
It has been held by this Court that the life 
expectancy in India should ordinarily be 
now taken as 70 or 75 years. (See Smt. 
Nand Kaur v. Sukh Raj, AIR 1981 Delhi 
319). Therefore, the period of 12 years by 
way of dependency assessed by the Tribunal 
does not seem to have been based on an ob- 
jective standard. | 


22. The compensation to be just has to 
be proportionate to the Joss resulting from 
death for the period of dependency of the 
legal representatives. There are, two modes 
of computing it. ‘One is to estimate the 
number of years which the deceased was ex- 
pected to live and then find out as to how 
long would his legal representatives te de- 
pendent upon him during that period. By 
multiplying the net annual income actual or 
expected of the deceased with the . number 
of years, the legal representatives were ex- 
pected to be dependent upon him, the 
amount of compensation is arrived at. Out 
of this figure, certain deductions are made. 
The balance is awarded to the legal ‘repre- 
sentatives. In other words, “the net annual 
equivalent of the bread-earning capacity is 
to be multiplied ‘by the expectation factor” 
with certain legally permissible: deductions, 
such as deduction on. account of immediate 
lump sum payment, and on account of 
factors such as risk of incapacity or illness 
shortening the longevity of the deceased. 

} 
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In assessing the compensation by this mode 
the element of conjecture to some extert is 
This is,the mode adopted by the 
Tribunal while holding that the father of 
the deceased was expected to live up fo the 
age of 65 years and the mother was expect- 
ed to live up to the age of 61 years. Fow- 
ever, to avoid an element of conjecture re- 
garding the expectancy of life and to avoid 
numerous deductions another standard 
method for computing compensation has 
been suggested, by firstly finding out pur- 
chase of years of dependency based or a 
set principle. The period of dependency so 
assessed is multiplied by the annual income 
and that amount is awarded as compensa» 
tion without any deduction for accelerated 
payment. The guidelines for that mode pro- 
vided by Lord Diplock in Mallett v. M. C. 
Monagle, 1969 Acc CJ 312 (House of Lords), 
in which case the deceased was a young 
man in his twenties, to the effect, 


“Courts have not infrequently awarded 16 
years’ purchase of the dependency. It is 
seldom that this number of years purchase 
is exceeded. It represents the capital value 
of an annuity certain for a period of 26 
years at interest rates of 4 per cent, 29 years 
at interest rates of 41/2 per cent or 33 years 
at interest rates of 5 per cent. Having re- 
gard to the uncertainties to be taken into 
account 16 years would appear to represent 
a reasonable maximum number of  yzars’ 
purchase where the deceased died in his 
twenties. Even if the period were extended 
to 40 years, i.e., when the deceased would 
have attained the age of 65, the additional 
number of years’ purchase at interest rates 
of 4 per cent would be less than four yzars, 
at 41/2 per cent would be less than 21/2 
years and 5 per cent would be little more 
than one year”, have been authoritat-vely 
settled by a Division Bench of this Court in 
Dewan Hari Chand v. Municipal Committee 
of Delhi, AIR 1981 Delhi 71. 


23. There is no doubt that by this mode 
of assessment the period of expectancy 
would be shorter than the number of years 


which the deceased, a young man of 24 yzars, © 


was expected to live. But this mode is 
simpler apart from being comparatively more 
scientific; it does not involve numerous arith- 
metical calculations regarding the deduccions 
to be made by way of acceleration of pay- 
ment of the compensation in lump sum. 


24. In the facts of this case, I hold the 
dependency of the appellants to be 16 years 
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and not the one held by the Tribunal namely, 
12 years. - 

25. In his cross-examination, Kewal Ram, 
father of the deceased has admitted that 
within two-months of the death of the de- 
ceased the said family business had to be 
closed. Obviously, Ramesh Chand was the 
person who was runnoning and looking after 
this business on behalf of the Hindu undivid- 
ed family. The earning capacity of the de~ 
ceased was Rs. 5,800/- annually after exclud- 
ing his personal expenses of Rs. 1,200/- per 
year. This amount including his own 1/3rd 
share but that share alone cannot be made 
the basis for computation. In these proceed- 
ings it is the earning capacity of the de- 
ceased which has to be ascertained and not 
only his share. It is the pecuniary loss of 
the legal representatives because of his death 
which has to be kept in mind while assessing 
compensation. However, the elder brother of 
the deceased who was admittedly a member 
of the Hindu undivided family, is not a legal 
representative of the deceased. The benefit 
from the income of the family business which 
Was accruing to him from it has to be ex- 
cluded. Therefore, it is only 2/3rd of the 
annual income of Rs. 5,800/- which can be 
considered the net annual equivalent of the 
earning capacity of the deceased which was 
available jointly to his parents who are his 
legal representatives, 

26. Now multiplying 16 years purchase of 
dependency with 2/3rd of Rs. 5,800/- the 
amount comes to Rs. 61,856/- (Rs. 3,866 X 16). 
It is on record that on close of the family 
business after the death of Ramesh Chand, 
Kewal Ram received Rs. 35,000/- on selling 
the business. Admittedly 1/3rd of this 
amount being Rs. 11,666 is the share of the 
elder brother of the deceased. Consequently 
Rs. 23,334/- being 2/3rd of the share from 
the amount received on closing’ of the busi- 
ness has to be deducted from the total 
amount of Rs. 61,856/-, as this benefit was 
gained by the parents on account of the 
death of their son Ramesh Chand. The net 
compensation, therefore, comes to Rs. 38,522/- 
(Rs. 61,856 — Rs. 23,334/-}, 

27. Learned counsel for the appellant 
urged that interest on this compensation 
may be awarded from the date of applica- 
tion. The Tribunal has awarded future 
interest only. In my view that finding can- 
not be assailed as the award of interest has 
not been statutorily provided for in the Act 
from thé date of application. 


28. The result is that cross-objections 
filed by the respondents are dismissed. The 


. appeal is partly allowed. I order that the 
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respondents shall pay to the claimants the 
amount of Rs. 38,522/- by way of compen- 
sation with interest at 6 per cent till realisa- 
tion with costs. 

Appeal partly allowed. 


AIR 1982 DELHI 580 
D. R. KHANNA, J. 


M/s. Atma Ram Properties (P.) Ltd., Plain- 
tiff v. Union of India and another, Defen 
dants. 


I. A. No. 3881 of 1981 in Suit No. 1296 of 
1981, D/- 23-2-1982. 


Civil P. C. (5 of 1908), O. 39, R. 3 — Pay- 
ment of money under mistake of fact or law 
— Grant of interim injunction — Principles 
— Plaintiff obtaining transfer of property 
from previous lessee with knowledge of 
undertaking on part of latter to pay damages 
to lessor — Interim injunction could not be 
granted to prevent lessor from recovering 
_ damages from plaintiff — Principle of estop- 
pel applicable. (Evidence Act (1872), S. 115; 
Contract Act (1872), S. 72). 


Section 72 of the Contract Act obliges a 
person to whom money has been paid, or 
anything delivered, by mistake or under coer- 
cion, to pay back or return the same. When 
such is a provision of law which creates 
obligation of repayment back of the money 
mistakenly realised earlier, there should not 
be any impediment against the grant of 
interim stay of the initial payment of the 
amount itself when it has still to be paid, 
and the mistaken part of the agreement is 
attempted to be implemented. In the normal 
circumstances, therefore, the interim injunc- 
tion sought for by the plaintiff against the 
realisation of damages which though agreed 
upon might not be sustainable in fact and 
law, should not be withheld. But where the 
plaintiff had obtained transfer of the property 
from the previous lessee with eyes open that 
the latter had already committed themseives 
to the payment of the heavy amount to the 
defendants-lessor, who had withdrawn the 
forfeiture of the lease on the specific under- 
taking by the previous lessees, and through 
them by the plaintiff that they in entirety ac- 
cepted the levy of damages and agreed to 
pay them the Court on an application by 
the plaintiff under O. 39, Rr. 1 and 2 on the 
ground that the damages levied were un- 
warranted, illegal and highly exorbitant, re- 
fused to grant any stay as an interim measure 
to the plaintiff against the discharge of its 
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obligalion to pay.the remaining left over 
amount. In such a case the principle of 
esloppel would apply against the plaintiff- 
purchaser. | (Paras 20 and 24) 
Cases Referred:. Chronological Paras 
1981 Rajdhani LR 100 : 1981 DRJ 51 8 
1981 Rajdhani LR (SN) 99 
AIR 1980 SC 738 : (1980) 2 SCC 129 15 


AIR 1978 Cal 169} 12 
AIR 1978 Delhi 286 : 1978 Rajdhani LR 378 

13 
1973 Rajdhani LR 542 14 
AIR 1971 Madh Pra 162 12 
AIR 1970 Guj 59 ` l 12 
AIR 1969 Mys 230: 12 
AIR 1959 SC 135 | i 12 
AIR 1957 Ker 3 | 12 
AIR 1956 SC 593 | 20 
AIR 1949 PC 297 12 


M. L. Lonial, for Plaintiff; D. P. Wadhwa, 
for Defendants. 


ORDER :— ` Present is an application 
moved under Order 39, Rules 1 and 2 and 
Section 151, C. P. C. for an ad interim in- 
junction restraining: the defendants, namely 
the Union of India and the Land and 
Development Officer from recovering in any 
manner damages/misuse charges amounting 
to Rs. 42,24,065.25 p., or imposing any such 
damages/misuse charges in future or adopt- 
ing any coercive measure such as re-entry, 
cancellation of lease, dispossession or re- 
covery as arrears of land revenue. 


2. The suit in which this application has 
been moyed, has been brought by Atma Ram 
Properties {P.) Ltd. for seeking similar re- 
liefs by way of declaration and perpetual in- 
junction. Briefly stated, the plaintiff’s case 
has been that the land underneath the pro- 
perty was held on perpetual lease from the 
Governor General in Council by Sir Sobha 
Singh from 1939, ‘and he constructed the 
building known as Scindia House on it. Sub- 
sequently in the year 1947, he assigned this 
entire property to his sons Khushwant Singh 
and Brig. Gurbux Singh. By two agreements 
dated 14-10-1978 and 31-1-1979, both Khush- 
want Singh and Brig. Gurbux Singh agreed 
to sell the property, to the plaintiff, and in 
order to ensure smooth and speedy transfer 
of ownership, appointed the plaintiff’s director 
Shri C. M. Chaddha as their general attorney. 
This Shri Chaddha was informed in the cor- 
respondence exchanged with the defendants 
that the property had been re-entered by the 
lessor on 14-11-1973 because of certain 
breaches committed of the lease and the mis- 
user of the property. Ultimately the defen- 
dants wrote a letter dated 4-12-1979, agree- 
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ing to regularise the breaches temporerily 
up to 14-1-1980, provided damages amount- 
ing to Rs. 32,77,907.47 p. were paid in full 
in advance. This letter covered 17 pages, and 
in great details enumerated the misusers and 
breaches which had been. committed fom 
1963 onward, from time to time and the 
manner of computation of the dameges. 
Khushwant Singh and Brig. Gurbux S:ngh 
then by their letiler dated 11-12-1979 thrcugh 
their constituted attorney Shri Chacdha 
furnished the undertakings, and also inform- 
ed the acceptance in toto of the terms and 
conditions of the letter dated 4-12-1979. A 
request was, however, made that the amount 


should be permitted to be deposited. by in- 


stalments considering its huge nature. A de- 
mand draft of Rs. 2,00,000/- was also en- 
closed as one instalment of that amount. It 
was, however, added that in case any -dis- 
crepancy was found in the damages so im- 
posed, they would represent their case and 
hecessary relief might be allowed. 


3. The defendants then by a letter dated 
14-3-1980 acceded to the request of Khush- 
want Singh and Brig. Gurbux Singh, and per- 
mitted them to pay their dues by 24 instal- 
ments, provided a further payment of Rupees 
1,16,270.45 p. was forthwith made. At the 
same time, additional charges and damages 
for regularising the misusers and uncuth- 
orised structure from 15-1-1980 to 14-7-1980 
were levied. 


4. In this manner, the total damages came 
to Rs. 42,23,065.25 p. Out of them so far 
Rs. 10,04,236.27 p. have in all been paid by 
Khushwant Singh and Brig.:-Gurbux Sirgh. 


5. A supplementary lease deed was ex 
ecuted by Khushwant Singh and Brig. Sur- 
bux Singh on 9-4-1980 with regard to the 
land underneath the property. There was a 
narration in it of the forfeiture of the _ease 
earlier, and its waiver on the lessee’s azree- 
ing to pay to the lessor the sum of Rupees 
42,24,065.25 p. This was termed as reeson- 
able compensation for the period 1-7-1963 to 
14-7-1980. 


6. After the withdrawal of this forfešžure, 
a formal sale-deed was executed by KEush- 
want Singh and Brig. Gurbux Singh in favour 
of the plaintiff of the entire Scindia House on 
31-5-1980. 


7. The plaintiff thereafter approached the 
defendants by a letter dated 14-8-1980 that 
the payment of the further instalments be 


suspended. This the defendants refuted on- 


the ground that the terms and conditiors of 
the letter dated 4-12-1979 had been accepted 
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in toto, and the facility of instalments was 
then given, and as such the plaintiff could 
not avoid the commitment made. There 
was thereafter some correspondence in which 
it was contended by the plaintiff that the 
damages levied were unwarranted, illegal and 
in any case highly exorbitant, and further 
that no such damages had been levied on 
other buildings in the area. Since the 
defendants were not agreeable to waive the 
damages and desist from levying further 
damages and were threatening to make re- 
entry, the plaintiff brought the present suit. 

8. In para 24 of the plaint, the grounds 
on which the levy of damages is assailed are 
enumerated. They are contended to be viola- 
tive of the fundamental rights of the plain- 
tiff granted under Articles 14 and 30-A of 
the Constitution of India, and levied at arbi- 
trary, harsh, exorbitant and confiszatory rates 
on recurring basis. Besides, they are stated 
to be discriminatory as no such damages are 
levied on other buildings in the adjoining 
localities, and further that the action is ex- 
propriatory infringing upon the legal right to 
hold the property. The agreement to pay the 
damages was also stated to be against law 
and rules and regulations inasmuch as the 
misusers were condonable breaches. Refer- 
ence has specifically been made to a decision 
of the Delhi High Court in the case Narula 
Trading Agency v. Commr., Sales Tax, 
(Bewa Holiday House v. D. D. A.) 1981 Raj- 
dhani LR (SN) 99, to the effect that user 
of fials for running guest houses does not 
amount to breach of the terms of lease. An 
opinion obtained from Attorney General in 
the year 1971, has also been referred to for 
the view that the words “flats above” could 
not be limited to residential purpose only, 
and that such flats could ‘be used for shops; 
theatres, motor workshops, cinemas etc. 

9, The defendants on their part in the 
written. statement, have pleaded that the 
plaintiff has not come to the Court with clean 
hands, and is, therefore, not entitled to the 
discretionary relief of declaration or injunc- 
tion. It is contended to be guilty of gross 
breach of- the agreement solemnly entered 
into. The present conduct of instituting the 
suit, it is pointed out, brings out the “mala. 
fide intentions of the plaintiff in committing 
earlier to abide by the agreement and obtain- 
ing the waiver of the forfeiture of the lease. 
Now that waiver has been obtained on the 
specific undertaking given, the plaintiff is 
pleaded to be estopped from assailing the 
agreement, The same has been, in fact, ins 
corporated in the supplementary lease of the 
land which Kbushwant Singh and Brig: 
Gurbux Singh had executed, and is the lease 
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` deed. now operative. The plaintiff, thus it is 
urged, cannot turn round and take advantage 
of its own fraudulent conduct in first getting 
the re-entry order withdrawn, and then not 
abiding ‘by the commitment made. Reference 
has also been made to the building plan 
which had been sanctioned for the Scindia 
House which had described the user of Se- 

cond floor and barsati for residence. The 
lease deed also stipulated “office buildings 
with residence above, show-rooms, motor 
workshops and garages”. The action against 
the property, it is stated, was taken in ac- 
cordance with the provisions of the lease 
deed, and the case was not covered by con- 
donable items, as the plans for specific floor 

. for specific performance were sanctioned. 


10. It has also been urged that the com- 
putation of the penalties has teen done in 
accordance with the rules and regulations 
made uniformly applicabie to the buildings 
in the area, and that similar damages have 
also been levied in other cases. 


11. It is the interim injunciion application 
‘moved under Order 39, Rules 1 and 2 and 
Section 151, C. P. C., which has now come 
up for adjudication. 


12. The main case of the plaintiff is that 
the agreement to pay damages and its in- 
corporation in the supplementary lease deed 
dated 9-4-1980, was not voluntary, but was 
brought under: coercion and intimidation of 
the forfeiture of the lease. Since the pro- 
perty was of high value, the plaintiff and the 
previous owners were keen to preserve the 
ownership and get the forfeiture waived, and, 
therefore, had little choice but to agree to 
whatever was dictated. Without their doing 
so, the permission to sell the property would 
not have deen granted, and the title over the 
property would have remained under cloud. 
There was also no basis factually and- in 
law, for the defendants to levy the highly 
exorbitant damages as several of the so-called 
misusers were not as such and most of the 
others were condonable in terms of the policy 
of the defendants. Any payment made under 
mistake, whether factual or legal it is urged, 
can be recovered back under Section 72 of 
the Contract Act. In support reliance has 
been placed on the cases, Sales Tax Officer, 
Banaras v. Kanhaiya Lal Makund Lal Saraf, 
AIR 1959 SC 135; Sri Sri Shiba Prasad Singh 
v. Srish Chandra, AIR 1949 PC 297; N. V. 
Joseph v. Union of India, AIR 1957 Ker 3; 
T. G. M. Asadi and Sons v. Coffee Board, 
AIR 1969 Mys 230; Caltex (India) Ltd. 
Indore v. Assistant Commr. of Sales Tax, 
Indore Region, Indore, AIR 1971 Madh Pra 
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162; Petlad Bulakhidas Mills Co. Ltd. v. 
Union of India, AIR 1970 Guj 59.and Unit- 
ed Bank of India Ltd. v. A, T. Ali Hussain 
and Co., AYR 1978; ‘Cal 169. 


“13. 1978 Rajdhani LR 378: (AIR 1978 
Delhi 286) (R. Ramanujam v. Ajit Singh) has 
also been referred to in support of the con- 
tention that a tenant using the residential 
premises for running a boarding and lodging 
house, is not guilty of converting) the same 
for non-residential purpose under the Delhi 
Rent Control Act, 1958. 


14. The plaintiff, it is urged, has a prima 
facie case worth giving consideration, in- 
vestigation and determination, and there is a 
bona fide dispute between the parties. In 
the circumstances, interim stay should be 
issued vide 1973 Rajdhani LR 542. 


15. The defendants, on the other hand, 
have contended that the indulgence of the 
Court is not called; for as the plaintiff is 
Seeking to commit’ breach of the solemn 
undertakings given while obtaining waiver of 
the forfeiture of the lease. Its conduct 
throughout appears to have been to somehow 
obtain waiver, and then disown the commit- 
ments. The heavy nature of damages, it is 
pointed out, has to be understood in the con- 
text of the fairly big building involved, and 
the breaches committed during a period of ` 
about 18 years. Moreover, the damages/ 
penalties have not | been arbitrarily levied, 
but they have been’ imposed in accordance 
with the rates modulated by the defendants 
in a printed bookleti published as information 
for the guidance of lease holders by the 
Ministry of Works, Housing and Supply, 
Government of India. The plaintiff besides, 
it is stated, has not been singled out as 
similar penalties/damages have been levied 
with regard to some other buildings as well. 
In so far as recourse to Article 14 and other 
provisions in the Constitution of India, it is 
urged that they do not arise inasmuch as the 
rights of the parties | ate based upon contract, 
which they have arrived at with open eyes 
involving reciprocal ‘benefits and obligations. 
Reliance in this regard has been placed upon 
the Supreme Court ‘decision in Premji Bhai 
Parmar v. Delhi Development Authority, 
(1980) 2 SCC 129 : (AIR 1980 SC 738). 

16. As regards the reliance placed by the 
plaintiff on the opinion expressed by the At- 
torney General with regard to “flats above”, 
it is pointed out by the defendants that in 
the present case the lease deed does not 
make mention of such flats and rather speaks 
of residence above office buildings. 

17. So far as the reservations made by 
the previous owners Khushwant Singh and 


| 
| 


‘1982 


Brig. Gurbux Singh in the letter dated 11-12- 
1979 with regard to any discrepancy found 
in the damages so imposed, it is pointed out 
that the same has at worst reference to the 
computation part thereof. The propriety or 
compentency of their levy, it.is urged, is not 
open to purview. 


18. Before proceeding further, it may 
here be taken note of that a writ peirion 
was earlier filed by the plaintiff seeking re- 


straint against the proposed re-entry of the- 


property by the defendants. The same was, 
however, later withdrawn. This eccording to 
the plaintiff, was because the Court felt chat 
the matters involved factual appraisement 
and leading of evidence. It is stated that the 
withdrawal was effected even before nctice 
was issued to the defendants. 


19. Section 72 of the Contract Act ob'iges 
a person to whom money has been paid, or 
anything delivered, by mistake or under 
coercion, to pay back or return the seme. 
When such is the provision of law waich 
creates obligation of repayment back of the 
money mistakenly realised earlier, -there 
should not be any impediment against the 
grant of interim stay of the initial payment 


f the amount itself when it has still ta be- 


paid, and the mistaken part of the agree- 
ment is attempted to be implemented. In 
the normal circumstances, therefore, the 
interim injunction sought for by the pla-ntiff 
against the realisation of damages which 
though agreed upon, might not be sus-ain- 
able in fact and law, should not be withneld. 
Whether there are other circumstances which 
should disentitle the plaintiff this relief at this 
slage, will be discussed hereafter. Suffice it to 
say that several of the damages which arz at- 
tributakle to the operation of guest houses, 
may net be sustainable in view of the deci- 
sion of the Delhi High Court in the case of 
Narula Trading Agency (Bawa Holiday House 
case ?) (1981 Rajdhani LR (SN) 99) (supra). 
Furthermore, the lease deeds in the present 
case, though do not make mention of flats, 
and there could not be any limitation im- 
posed for their user both for residential and 
commercial purposes, speak of office tuild- 
ings with residence above. It is not specified 
at which floor those residences had to be 
essentially confined. Perhaps it could be as 
well said that the residences were to be con- 
fined to the uppermost floor, the buiding 
being. cf many storeys. Quite a large number 
of items of damages in the present case per- 
tain to misuser of flats. Perhaps by them it 
was meant that the premises were for re- 

sidences. As regards the sanctioned buiding 
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plan, it can be said that its violation may 
give rise to action by the municipal bodies 
or other authorities which sanction the plan. 
That aspect of the action may noi be. refer- 
able to the rights and obligations arising 
under the lease deeds. The defendants are, 
in the circumstances, restrained from taking 
action in the nature of forfeiture of lease so 
far as these irregularities are concerned which 
have taken place after the execution of the 


supplementary lease on 9-4-1980. 


20. I now advert to the question whether 
the defendants should be restrained from 
making the demand of the remaining amount 
of Rs. 42,24,065.25 p., which has been specifi- 
cally agreed upon and incorporated in the 
supplementary lease, and whsther they should 
be restrained from exercising their rights 
under the Jease on the failure of the lessee 
to abide by ifs payment. So far as the 
allegations of discrimination and the viola- 
tion of Article 14, they may not be much 
sustainable when the rights of the parties 
arise out of contractual obligations. The 
Courts should as well be extremely slow to 
exercise discretion in favour of a party in 
the grant of interim stay when it seeks to 
back out from a solemn obligation under- 
taken in mutually agreed upon contract. This 
is all the more so when the plaintiff has. ob- 
tained transfer of the property from the pre- 
vious lessee with eyes open that the latter 
had already committed themselves to the 
payment of the heavy amount to the defen- 
dants. It has purchased this building subject 
to that obligation, and there is every reason 
to suppose that this aspect of the matter 
must have been taken into account in the 
settlement of the price which they paid to 
the previous lessees. Even otherwise the rule 
of estoppel may as well come into play as 
the defendants withdrew the forfeiture of the 
lease on the specific undertaking by the pre- 
vious lessees, and through them by the plain- 
tiff that they in entirety accepted the levy of 
damages and agreed to pay them. But for 
their doing so, the lease had stood forfeited 
in the year 1973, and it would appear that 
in 1978-79, the limitation for the lessees to 
assail that forfeiture by legal action had 
already expired. The defendants, therefore, 
when they agreed upon restoring the lease 
and withdrawing the forfeiture, can as well 
be treated to have taken all these factors 
into account, and the lessees too when they 
accepted in toto the terms of the withdrawal] 
of the forfeiture fully weighed and assessed 
these factors. The amount of over rupees 
42 lacs which though appears to be quite 
large, was still not a bad bargain in getting 
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the entire property which is worth several 
crores, restored. See Nagubai v. Shama 
Rao, AIR 1956 SC 593. 


21. It is the supplementary lease deed of 
9-4-1980, which is now the subsisting lease 


and provides the foundation of the rights 


and obligations of the parties. They flow 
from it. This document unequivocally postu- 
lated the payment of over rupees 42 lacs by 
the lessees to the lessor. 


.22, It may as well be mentioned that 
even the first ball for payment of damages/ 
penalties by the lessees was set into motion 
by them by their letter dated 16-8-1979. They 


then mentioned that some of the tenants had. 


stopped payment of the rent as per instruc- 
tions of the Land and Development Officer, 
and the rent was payable to that department. 
Computation of damages/penalties was, there- 
fore, sought in order to enable the lessees ‘to 
settle the matter. 


23. As regards the reservations by the 
lessees in their letter dated 11-12-1979, in 
which they accepted the entire terms and 
conditions in toto of the letter dated 4-12- 
1979 of the defendants elaborating the ex- 
tent of damages/penalties, the same had’ re- 
ference to the discrepancy in the computation 
of damages only and not to their propriety 
or competency. 


24. In view of these circumstances, I am 
unable to grant any stay as an interim 
measure to the plaintiff against the discharge 
of its obligation to pay the remaining left 
over amcunt of Rs. 42,23,065.25 p. The 
plaintiff has still to establish its case with 
regard to this, and the Court should not start 
with any presumption in its favour that the 
solemn urdertaking agreed upon by its. pre- 


decessors/need not be abided by. Moreover, 


the plaintiff being only a transferee from the 
previous lessees, and having purchased the 
property with open eyes from them of this 
substantial liability, may have still to estab- 
lish its locus standi to challenge it when the 
previous lessees did not do so. 


25. Before concluding, I may observe 
that nothing in this order shall be treated’ as 
an expression of opinion on the merits of 
the case which the parties may ultimately 
establish. 

Order accordingly. 
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Rajindernath Sharma and others, Appel- 
lants v. Rani Chander Kanta and others, 
Respondents. | 
Letters Patent Appeal No. 49 of 1972, D/- 
25-5-1982. | 
Succession Act (39 of 1925), Section 63 — 
Will — Execution |— Genuineness — Pre- 
sumption as to arising from registration — 
On facts, held, registration was done in per- 
functory manner and presumption of genuine- 
ness arising from registration of a Will could 


. not be applied. | | 


On examination iof the ` Sub-Registrar to 
dispel any doubts as to the genuineness of 
the registered Will in the instant case, it was 
found that the Will had not been presented 
to him personally | and the Sub-Registrar 
could not even say whether the! executant 
was a young lady. \He solely depended upon 
the evidence of the advocate who had pre- 
sented the Will to’ nim for registration. The 
Sub-Registrar did say that he hadi read the 
whole of the document and explained the 
main points to the llady who had been pre- 
sented to him but he did not care! if any of 
her relatives accompanied and had; identified 
her as the executant. He did not care to 
ask the advocate as to how he knew the lady. 
` In the circumstances, held, the manner -in 
which the Sub-Registrar acted could be de- 
scribed only as perfunctory and the, presump- 
tion of genuineness; arising out of registra- 
tion of a -Will could not be applied to the 
instant case. J udgment of Prakash Narain, J. 
dated 13-12-1971 in Probate Case No. 10 of 


1967, Affirmed. | | (Para 4) 
Cases Referred : Chronological Paras 
AIR 1977 SC 63 5 


1976 Rajdhani LR 96 

i 
AIR 1960 Cal 551 
AIR 1929 Cal 290 :}ILR 56 Cal 55 


Arun Mohan, Sr.; Advocate with G: G 
Mittal, for Appellants; Santosh: Chatterjee, 
for Respondents, | l 


M. L. JAIN, J. L The facts of this ap- 
peal are that one Raja Fateh Singh of Sheli- 
kbpura (Pakistan) who died sometime in 
1930, left extensive properties in New Delhi, 
Karnal, Simla, Haridwar and Varanasi. He 
left behind two widows and son Raja Dhian 
Singh by Rani Misti Devi. Raja Dhain 
Singh died on Februray 1, 1957.' He left 
three widows and children from all of them. 
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In a litigation between the heirs of Raja 
Fateh Singh, by decrees awarded by the Com- 
mercial Sub-Judge Delhi on April 18, 1962 
and August 24, 1962, in Suit No. 47 of 1959, 
another widow of Raja Fateh Singh, Rani 
Kripa Devi was awarded 1/10th share in the 
properties in dispute. It is alleged that Fani 
Kripa Devi executed a Will (Ex. P-1) on 2-6- 


1967 and presented it for registration on 5-6- . 


1967. It was registered on 7-6-1967 by Hari 
Chand Gaur (P. W. 2). By the said Wiil she 
purports to have bequeathed her share in 
favour of four sons of her brother Sharkar 
Lal and a servant Sadhu Singh who has teen 
in faithful service of the family for 32 yzars 
since the time-of Raja Fateh Singh. The ‘Will 
is alleged to have been drafted and prepared 
by advocate Krishan Gopal (P. W. 3) and 
attested by Baljit Singh Tyagi (P. W. 4) and 
Satyavir Singh Tyagi (P. W. 5). It also bzars 
an endorsement by the deceased in her own 
hand to which reference will be made [ater 
on. Rani Kripa Devi entered a local Nursing 
Home on 9-6-1967. She was overated for 
ovarian tumour on 11-6-1967. She died on 
. 12-6-1967. She was issueless. 


2. On 5-7-1967 the five legatees entered 
into an agreement (Ex. P-1) with Kalawati 
daughter of Shankar Lal by which -hey 
agreed to give 1/6th share to Mst. Kalawati 
out of 1/10th share of Rani Kripa Devi. On 
22-8-1967, the legatees plus Mst. Kalawati ap- 
plied for probate, of the aforesaid Will. The 
probate was opposed by the heirs of Raja 
Dhian Singh led by the Rani Chander Kenta. 
The petitioners examined six witnesses while 
the opponents examined five witnesses. The 
learned single Judge by his order dated 
December 13, 1971 rejected the petition. He 
held that the Will was not proved and de- 
clined to go into the question whether Rani 
Kripa Devi had any title to the properties 
bequeathed. Hence this appeal. 

3. After the arguments were over in the 
appeal Mr. Arun Mohan on behalf of the 
appellants made an application under O. 41, 
R. 27 read with Section 151 of the Code of 
Civil Procedure praying for permissior ‘fo 
lead additional evidence to prove the siena- 
tures and writings of the deceased Rani Kripa 
Devi on the alleged Will. This applicetion 
was opposed. According to Order 41, 
Rule ‘27 parties to an appeal are not enfitled 
„to produce additional evidence in the appel- 
late Court unless the lower Court has refused 
to admit evidence which ought to have seen 
admitted or the evidence was not within the 
knowledge or could not after the exercis: of 
due diligence be produced at. the time when 
the decree appealed against was passed or 
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the appellate Court requires such evidence to 
enable it to pronounce judgment or for any 
other substantial cause. It is not the case 
of the appellants that the evidence which is 
now sought to be adduced was not admitted 
in evidence by the Court below. Nor is it 
their case that they could not even after 
exercise of due diligence prove her signa- 
tures and handwriting by other writings. We 
do not think that it is necessary to allow 
this evidence to enable us to pronounce the 
judgment. Nor do we find any substantial 
cause for acceding to this request. The 
only cause shown by the appellants is that 
Hans Raj Sawhney their advocate in the 
Court below had advised them that since the 
Will was registered and it was also establish- 
ed that there has been litigation between the 
deceased and the objectors, and the Will 
bore the signatures on each page as well as 
the writing of the deceased and thumb im- 
pression’ also, the evidence on record was 
sufficient and foolproof and no further evi- 
dence was necessary. In reply on behalf of 
the respondents, it is stated that the peti- 
tioners were represented by two advocates of 
the eminence of Mr. Sawhney’ and Mr. 
Radhe Mohan Lal and that they would not 
have given any irresponsible or improper 
advice to their clients. Mr. Radhe Mohan 
Lal did not move this Court for adducing 
additional evidence while moving the appeal. 
It was only at the time of arguments that 
Mr. Arun Mohan advocate of the appellants 
realised that some more evidence should have 
been led to prove the Will and made this 
belated application. It may be noticed that 
Sadhu Singh had died on 21-9-1977. His 
legal heirs were even not brought on the re- 
cord and it was in order to take advantage 
of his disappearance from the scene, that the 
appellants want to produce fake evidence. 
We have considered this matter and we up- 
hold the objections to the applications, and 
do not think that any sufficient cause has ` 
been disclosed for grant of permission for 
additional evidence at this stage. The ap- 
plication for additional evidence is, therefore, 
rejected. 


4. The burden of proving the sound state 
of mind of the maker of the Will and ex- 
ecution and attestation ete. of the Will, is 
on its propounder. It is also further neces- 
sary for the propounder to dispel all suspi- 
cions which surrounded the Will such as 
genuineness of the signatures of the testator, 
condition of the testator’s mind, the dis- 
positions made in the will being unnatural, 
improbable or unfair in the light of relevant 
circumstances or there might be other: in- 
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dications in the will to show that the testa- 
tor’s mind was not free. If the propcunder 
himself takes prominent part in the execution 
of the will which confers a substantial bene- 
fit on him, that is also a suspicious circum- 
stance to be taken into account and the 
propounder is required to remove the doubt 
by clear and satisfactory evidence. All such 
legitimate suspicions should be completely 
removed before the document can be accept- 
ed as the last will of the testator. The Court 
is not confined only to the manner in which 
the witnesses have deposed but-it can look 
into the surrounding circumstances and pro- 
babilities so that it may be able to form a 
correct idea of the trustworthiness of the 
witnesses. But if a will is a registered one, 
there is a presumption of genuineness but it 
will not by itself be sufficient to dispel all 
suspicions without submitting the evidence of 
the Registrar to close examination. If his 
evidence reveals that the registration was 
made in such a manner that it was brought 
home to the testator that the document of 
which he was admitting execution was a will 
disposing of his property and thereafter he 
admitted its execution and signed it in token 


thereof, the registration will dispel the doubts . 


as to the genuineness of the will but if the 
evidence as to registration shows that it was 
done in z perfunctory manner, that the offi- 
cer registering the will did not read it over 
to the testator or did not bring home to him 
that he was admitting the execution of a will 
or did not satisfy himself in some other way 
(as for example by reading the will) that the 
testator knew that it was a will the execution 
of which he was admitting, the fact that the 
will was registered would not be of much 
value. Registration may take place without 
the execulant really knowing what he was 
Tegistering. In this case, the natural heirs 
have been excluded to the advantage of the 
propounders out of whom Sadhu Singh did 
not even care to enter the witness box even 
when he was alive. The agreement with Mst. 
Kalawati further creates a serious suspicion 
in the mind of the Court. There is no medi- 
cal evidence on record to show the condition 
of the mind of the deceased at least on the 
date she entered the Nursing Home. It was 
a private Nursing Home where two surgeons 
attended on her, one was even summoned 
but was given up. It is also difficult to be- 
lieve that in the severe heat of June Rani 
Kripa Devi had to go to the Sub-Registrar’s 
Office for 2/3 days while the woman like her 
could easily pay the requisite fee for calling 
the Registrar to her house. The learned frial 


Judge found the evidence of the Sub-Registrap 
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Mr. Gaur quite .unsatisfactory. He was 
Sub-Registrar officiating only for a week. 
The will was not presented to him personally 
and he could not even say whether the ex- 
ecutant was a young lady. He solely depend- 
ed upon the evidence of advocate Krishan 
Gopal because he has been appearing before 
him in respect of registration of other docu- 
ments as well. He- did say that he read the 
whole of the document and explained the 
main point to Rani Kripa Devi, but he did 
not care if any of her relatives accompanied 
and had identified her. He did not care to 
ask Krishan Gopal:as to how he knew the 
lady. In these circumstances, the manner in 
which the Sub-Registrar acted- can be de- 
scribed only as perfunctory and the presump- 
tion of genuineness arising out of registra- 
tion of a will cannot be applied to this case. 
As regards the evidence of Krishan Gopal 
advocate the learned single Judge after ex- 
amination of his evidence condemned -not 
only his evidence but even his conduct as a 
person belonging to: the noble profession of 
law. We are in respectful agreement with 
the remarks of the learned Judge. The ad- 
vocate even admitted that it was a part of 
his profession to identify such persons who 
were known to him'and to charge fees from 
them for such identification. His acquaint- 
ance with Rani Kripa Devi was an extremely 
old and casual one. He deposed that he 
new her from Sheikhpura (Pakistan) prior to 
the partition of India. He has once seen her 
at the house of Rai Behadur Narain Singh 
of Shajabad who was his client. He never 
had any occasion to visit Rani Kripa Devi 
thereafter. He did not even know where she 
lived in Delhi. He later on disowned that 
Rai Bahadur Narain Singh was his client. 
He had only conducted a case of his servant. 
He claimed that he had drafted the will but 
he did not know as to who had approached 
him for the purpose. He did not know whe- 
ther he gave a draft of a regular will or some 
points only, but later on admitted that he 
had given only detailed notes to the person 
who had taken his advice and thereafter that 
person brought the document duly typed to 
him. This evidence is so thoroughly slipshod 
and unworthy of credit that no Court will 
be inclined to act upon it. The learned coun- 
sel for the appellants invited our attention 
to Kanwar Sain v. State, 1976 Rajdhani LR 
96:(AIR 1976 Delhi 11), which observed 
that identification of an executant by a pro- 
fessional identifier is by itself no. material 
defect. But these observations do not render 
any assistance to the appellants in support- 


ing the evidence of Krishan Gopal because 
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in Kanwar Sain (supra) the learned Judge 
had found that the will was the off-spr-ng 
of the old lady’s own volition and not the 
record of some one else. Baljit Singh Tyagi 
(P. W. 4) an attesting witness deposed taat 
Rani Kripa Devi signed the will in his pre- 
sence and he signed it as a witness in the 
verandah of the Sub-Registrar’s Office. He 
Stated that she was in a fit state of mind. 
The will was not drawn up in his preserce. 
He saw it for the first time only in the Sab- 
Registrar’s office on 3-6-1967. His testimony 
too is of doubtful character because he was a 
friend of Sadhu Singh and was introdused 
to Rani Kripa Devi by Sadhu Singh.. Satya- 
vir Singh Tyagi (P. W. 5) deposed that the 
will was executed by Rani Kripa Devi and 
he too signed it as an attesting witness. He 
came to know’ Rani Kripa Devi through 
Baljit Singh Tyagi because he accomparied 
him when Baljit Singh went to Rani Kripa 
Devi’s house. This evidence is equally per- 
functory and unsatisfactory. The further cir- 
cumstance of suspicion on which the learned 
trial Judge discarded the evidence of these 
two witnesses was that the proponent Rejin- 
der Nath (P. W. 6) deposed that before erter- 
ing the operation theatre the deceased had 
given a chit authorising him to receive a will 
from Sub Registrar’s office. He came to 
know of the execution of the will only when 
the chit was given to him. He stated that no 
counsel by the name of Krishan Gopal came 
to see Rani Kripa Devi. The learned irial 
Judge considered this evidence of Rajinder 
Nath (P. W. 6) as unnatural. He also doubt- 
ed his evidence because of his financial posi- 
tion and the way Kalawati was sought to be 
placated. We agree with his assessment. 
Satyawati (D. W. 1) widow of Raja Dhian 
Singh visited Rani Kripa Deyi in the second 
or third week of May, 1967 and found her 
completely bed ridden with her uterus b-eed- 
ing. Sadhu Singh who used to attend her 
and ‘was one of the legatees did not enter 
the witness box to prove the state of health 
and mind of the deceased. Swarn Singh 
(R. W. 4) who was a driver of Raja Chian 
Singh, deposed that Rani Kripa Devi was in 
a state of drowsiness before she was removed 
from the house and she did not even respond 
to his greetings. Rani Chander Kanta widow 
of Raja Dhian Singh (R. W. 4) had visited 
the deceased in March, 1967 and found her 
seriously ill. Abhilashi (R. W. 1) a frierd of 
Raja Dhian Singh went to see her in May, 
1967 and found her unconscious, 
(R. W. 2) said the same thing. Considering 
all the circumstances the learned single Judge 
concluded that Rani Kripa Devi_was a woman 
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of advanced age of 75 and had been badly 
ailing when she was supposed to have made 
the wil. We are in respectful agreement 
with these findings and hold that at the lime 
of the execution of the will, Rani Kripa Devi 
was not in possession of her senses and was 
not of sound disposing mind. The evidence 
of Baljit Singh Tyagi and Satyavir Singh 
Tyagi is not at all. sufficient to dispel the 
doubts which the circumstances in which the 
will was executed have given rise to. Their 
evidence cannot be considered to be reliable 
and independent. The petitioners have thus 
failed to prove that the testator was of sound 
disposing mind at the time of the execution 
of the will. Her signatures have not been 
proved by comparison of her other signatures 
and writings and the evidence of the Sub- 
Registrar was most perfunctory. There were 
other relatives of the deceased but none of 
them have claimed about the execution of 
the will. It is true that no attempt was 
made to disprove the thumb impression put 
on the back of the will at the time of its re- 
gistration, but then it was the duty of the 
caveators and not of the propounders to prove 
that the thumb impression was that of the 
deceased. Having discarded the will, the 
learned single Judge did not, and rightly so, 
feel the necessity of examining the challenge 
to the authority and power of the deceased to - 
dispose of the properties. 

5. The learned counsel for the appellants 
urged that the opponents have challenged the 
will on the ground of fabrication and collu- 
sion, but have failed to prove the allegation. 
Relying upon Santa Sila Dasi v. Narainder 
Nath Pal, (1929). ILR 56 Cal 55: (AIR 1929 
Cal 290) and Ajit Chandra Majumdar v. Akhil 
Chandra Majumdar (AIR 1960 Cal 551) he 
maintained that it was the duty of the cavea- 
tors to give particulars of their allegations 
but no particulars have been given by them 
to suggest that the testator was not fully con- 
scious of what she was doing and that the 
will was a forgery prepared in a conspiracy 
of the legatees. We do not think that these 
cases can be of any help to the learned coun- 
sel because the Will is shrouded in mystery 
and the legal heirs cannot be deprived of 
their inheritance on the basis of the present 
Will: The learned Counsel again referred us 
to Kanwar Sain (supra) to urge that the will 
cannot be suspected merely because the pro- 
ponents were the exclusive beneficiaries be- 
cause the deceased could be moved by per- 
suasion, appeals to affections or ties of 
kindred or to a sentiment of gratitude for 
past services, or pity for further destitution 
or the like — these are all legitimate means 
and may fairly be pressed on the testator. We 
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are unable to uphold this contention be- 
cause it is a matter of evidence whether the 
deceased made the Will on account of any 
such considerations. No such evidence was 
led. Rajinder Nath deposed that the old lady 
had to live in a tent and his only service to 
her was to receive the chit in order to col- 
lect the Will. In Benichand v. Smt. Kamla 
Kumari (AIR 1977 SC 63) a Will executed 
in favour of the grandson excluding the son 
was no doubt upheld by the Supreme Court 
but then it had found that the testatrix was 
in sound disposing: state of mind and the 
son’s behaviour was far too unfilial and re- 
morseless to find a place in her affections. 
It is true that in this case the legal heirs had 
challenged her legal status as the widow of 
Raja Fateh Singh and there has been litiga- 
_ tion earlier as well, but all this is not suffi- 
cient for the Court to hold that she wanted 
to disinherit them and give the property to 
the children of her brother for no rhyme or 
treason. Nothing was stated in the Will res- 
pecting them except in case of the servant 
Sadhu Singh who did not care to enter the 
witness stand. 

6. The learned counsel made a new argu- 
ment here. Relying upon Sant Sila Dass 
(supra) and Ajit Chandra (supra) he point- 
ed out that writing ‘A’ at the end of the 
typed part of the Will is a holograph of Rani 
Kripa Devi herself and that raises a pre- 
sumption in favour of the genuineness of the 
Will because the soundness of mind of the 
testator in physically writing out her own 
Will is more apparent here than where her 
signatures alone would appear on a Will 
‘either typed or scribed by some one else. 
But what we find is that the portion ‘A’ 
alleged to have been written in the hand of 
the testatrix does not amount to a Will. 
Moreover, it was not proved by any indepen- 
dent evidence except that of the witnesses in 
respect of which we have already made our 
comments in full to show that they could 
not be believed. Even the identity of the 
testatrix is doubtful. The alleged holograph 
only says that she has been writing in full 
possession of her senses without instruction 
or influence and out of her own pleasure so 
that it may provide proof when any occasion 
arises. But there is no bequest in this writ- 
ing. 

7. Having considered all the circum- 
stances of the case, we find no reason to 
interfere with the findings of the learned 
Single Judge and we dismiss this appeal with 
costs. 

Appeal dismissed. 
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Hardit Singh, Petitioner v. Surinder Nath 
and others, Respondents. | 


Civil Revn. No. 846 of 1981, D/- 5-8-1982.* 


Civil P. C, (5 of 1903), S. 11 and O. 23, 
R. 1 (4) — Execution proceedings — QObjec- 
tions — In previous suit for injunction by 
objector, contentions raised similar to objec- 
tions not decided — Decree-holder given up 
as party therein —: Objections not barred by 
principles of res judicata — Q. 23, R. 1 (4), 
not attracted. 

In the instant case the eee ee took 
out execution but was resisted at the site and 
one of the respondents which was a firm filed 
objections on the grounds that the said firm 
was lawful tenant | under the decree-holder 
since fifteen years and the possession was not 
through judgment-debtors. The ' executing 
Court adjourned the objections for evidence. 
The decree-holder filed application claiming 


- that objectors had no right to file’ objections 


as the objectors had filed a suit for! injunction 
on grounds that they were tenants. under de- 
cree-holder and, they had a threat of being 
dispossessed by decree-holder and the suit 
was withdrawn without permission to file 
fresh suit and hence were debarred from in- 
stituting fresh proceedings under O. 23, R. 1 
(4) and the principle of res judicata would 
also be applicable. | 


Held, the objections filed by the objectors 
would be maintainable aš the principle of res 
judicata would not apply to the facts of the 
present case as in the suit by objectors for 
injunction the disputes raised were never 
heard and decided by the Court and on the 
contrary claim was given up against the de- 
cree-holder. Further, as objections would 
require evidence warrant of possession would 
not be issued without decision of objections. 
Furthermore, the objections being objections 
in execution proceedings, the decree-holder 
would not be able; to take advantages of 
O. 23, R. 1 (4) as the same does not apply to 


proceedings in execution. | (Para 3) 
Cases Referred: Chronological Paras 
(1979) 15 DLT 296 | 1 

Mukul Rohtagi, for Petitioner; R. M: 


- Thfail, for Respondents. 


ORDER :— Hardit Singh, petitioner filed 
a suit for possession against Surinder Nath 
and others salads 1 to 3 being, Suit No. 
* Against order of | P. K. Dham, Sub J. 

Delhi, D/- 1-5- 1981. 
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157 of 1962 of the Court of the Subordinate 
Judge, 1st Class, Delhi for the recovery of 
possession and mesne profits with respect to 
a portion of Plot No. 7 Block No. 3 Original 
Road, Paharganj New Delhi. The suit was 
decreed by the trial Court on 31st July, 1951. 
The first appeal was dismissed on 21st Dec., 
1971 and: the second appeal, R. S. A. No. 21 
of 1972 Surinder Nath v. Hardit Singh: was 
dismissed by this Court on 12th Jan., 1979.* 
The petitioner on 11th Aug., 1978 filed an 
execution application for taking possession. 
When he went to the site he was resisted on 
28th July, 1979. The petitioner-decree-holder 
therefore on 23rd Aug., 1979 filed an applica- 
tion under O. 21, Rr. 35 and 98 of the C-vil 
P. C. for grant of police aid. The decree- 
holder alleged that he was being resisted by 
Surinder Nath, judgment-debtor, his as- 
sociates, Manohar Lal, Darshan Kumar end 
Hindustan Glass and Plywood Co. Paharganj, 
New Delhi. Notice was issued. Respondent 
No. 4 Hindustan Glass and Plywood Co., a 
partnership firm allegedly consisting of Dar- 
shan Kumar and Smt.-Lila Wati filed reply 
dated 11th Oct., 1979 alleging that the said 
firm was a lawful tenant and occupant under 
the decree-holder for more than 15 years, 
that it was in possession in its own rights as 
tenant, that its possession was not through 
the judgment-debtors, that in a suit filed by 
the objectors against Delhi; Development 
- Authority a decree was passed restraining it 
from dispossessing the objectors except by 
due process of law. It appears that the de- 
cree-holder did not file any reply to the reply 
of the objectors i.e. respondent No. 4. The 
executing Court on Sth Nov., 1979 framed 
the following issues: 


“1. Whether the objectors M/s. Hindustan 
Glass and Plywood Co. and Shri Manohar 
Lal are in possession of the disputed pro- 
perty in their own right directly under the 
decree-holder as a tenant (O. P. Objector). 


2. Whether the objectors are the associates 
of J. D. and are bound by the decree against 
J. D. (O. P. D. H.) 


3. Whether the application of tbe D. H. 
under Order 21, Rules 35 and 98 is maintain- 
able? (O. P. Objector) 


4. Whether the objectors are in possesion 
of the property in their own right for more 
than 12 years and have got possession and 
title adversely, if so, to what effect? ss P. 
Objector). 


5. To what relief the 
entitled against objectors ?” 


k Reported in (1979) 15 DLT 296. 


decree-holder is 
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The objections were adjourned for evidence. 
The decree-holder on 7th Nev., 1979 filed an 
application claiming that the objectors have 
no right to file the objections and that 
warrant of possession be issued. This ap- 
plication was dismissed by order dated 4th 
Dec., 
application dated 10th Dec., 1979, alleging 
that the objectors had previously filed Suit- 
No. 226 of 1975 against Delhi Development 
Authority and the decree-holder for injunc- 
tion alleging that the objectors were. tenants 
under the decree-holder which suit was with- 
drawn against the decree-holder on 5th May, 
1976 and the Court of the Subordinate Judge 
passed the order. deleting his name from the 
suit. The decree-holder prayed that objec- 
tions were not maintainable and warrant of 
possession be issued. The executing Court 
dismissed this application. The decree-holder 
filed two more applications dated 13th Jan., 
1981 and 20th Jan., 1981. which were also 
dismissed by the impugned order dated ist 
May, 1982. It has been held by the execut- 
ing Court that the objections raised by the 
objectors-respondent No. 4 could not be de- 
cided without recording evidence. The claim 
of the decree-holder was that the objections 
were not maintainable and therefore he pray- 
ed for the issue of warrant of possession. 


2. Learned counsel for the decree-holder 
submits that on 8th May, 1975 the objectors- 
respondent No. 4 filed Suit No. 226 of 1975 
for permanent injunction alleging that they 
were tenants under the decree-holder since 
prior to 1964, that they were threatened to 
be dispossessed by the decree-holder and the 
Delhi Development Authority. The decree- 
holder in his written statement dated 12th 
Jan., 1976 pleaded that the objectors were 
never tenants under him and it was also 
pleaded that the judgment-debtor was in 
possession of the property in question. On 
Sth May, 1976 counsel for the objectors in 
that suit for injunction made the following 
Statement : . 

“I give up defendant No. 2”. 


3. The Subordinate Judge passed the 
following order on 5th May, 1976: 

“In view of the statement of the counsel 
of the plaintiff the mame of Shri Hardit 
Singh defendant No. 2 is deleted from the 
pleadings. Counsel for the defendant No. 1 
requests for adjournment on the ground that 
the comments from the Department have not 
been received. Request is allowed. Fix 13-6- 
1976 for filing of written statement and reply 
by defendant No. 1”, 

Learned counsel for the decree-holder sub- 
mits that the objectors filed the suit for in- 


1979. The decree-holder filed another: - 
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junction which was withdrawn by them with- 
- out any leave to file a fresh suit on the same 
cause of action. His argument is that under 
Order 23, Rule 1 (4) of the Civil P. C. the 
Objectors-respondént No. 4 ara debarred from 
instituting any fresh proceedings with respect 
to the same subject matter i.e. their claim 
that they are tenants in a portion of the suit 
property. He further submits that the éx- 
écuting Court framed issues on Sth Nov., 
1979 but ignored this material fact and that 
if the objections were not maintainable in 
view of O. 23, R. 1 (4) of the Civil P. C. 
there was no necessity of recording any evi- 
dence. He submits that it was on account 
of this plea of the decree-holder that vari- 
ous applications were made before the ex- 
ecuting Court to bring to its notice about 
the facts of the institution of the said suit 
for permanent injunction and their giving 
up the decree-holder as defendant of that 
suit. Learned counsel for respondent No. 4 
objectors on the other hand submits that in 
earlier suit for injunction the claim of the 
objectors that they were fenants under the 
decree-halder was never heard and decided. 
He further submits that the objections can- 
not be decided without affording an op- 
portunity to lead evidence. He further sub- 
mits that Order 23, Rule 1 (4) of the Civil 
P. C. is not applicable to proceedings in ex- 
ecution of a decree, as provided in O. 23, 
R. 4 of the Civil P. C. Rule 4 of Order 23 
of the Code provides that nothing in this 
order shall apply fo any proceedings in exs 
ecution of a decree or order. The decree- 
holder tcok out execution. He was resisted 
at the site. Objections have been filed on 
behalf of the objectors. These objections 
require evidence and therefore it does not 
appear that warrant of possession can be 
issued without the decision of the objections. 
Learned counsel for the decree-holder sub- 
mits that in view of Order 23, Rule 1 (4) of 
the Civil P. C. objections are not maintain- 
able. This provision prohibits the filing of 
a fresh suit in respect of the same subject 
matter. Further Rule 4 of O. 23 provides 
that O. 23 does not apply to proceedings in 
execution. In other words, the decree-holder 
cannot take advantage of Order 23, Rule 1 
(4) of the Code. Learned counsel for the 
decree-holder then submits that these objec- 
‘tions were barred by principles of res judi- 
cata. The principles of res judicata will not 
apply to the facts of this case. The objec- 
tors filed their suit for injunction but the 
disputes raised therein were never heard and 
decided by the Court. On'the contrary the 
claim was given up against the decree-holder. 


Syed Moosa Emami v. Sunil Kumar Gilani 


A. I. R. 


I, therefore, do not find any prima facie bar 
regarding maintainability of the objections 
filed on behalf of respondent No. 4 Hindu- 
Stan Glass and Plywood Co. I do not find 
any infirmity in the impugned order of the 
executing Court. I, therefore, dismiss this 
revision petition but with no order as to 
costs, 


4. It has béen bought to my notice by the 
learned counsel for, the decree-holder that the 
suit was filed in 1962 and the second appeal 
was decided by this Court in 1979 and the 
decree-holder has not been able to take pos- 
session of the premises. The executing 
Court is directed to expedite the disposal of 
the objections dated 11th Oct., 1979, filed by 
respondent No. 4. It has also been brought 
to my notice that the decree-holder has not 
filed any reply to the reply of the objectors. 
The decree-holder' is permitted to file his 
reply to the reply, dated 11th Oct, 1979 
before the executing Court and if any issue 
arises after the filing of the reply the execut- 
ing Court will frame the same. 


S. Reply dated llth Oct., 1979 to the de- 
cree-holder’s application under O. 21, R. 35 
of the Code is in fact objections against ex- 
ecution, and therefore it is necessary that the 
decree-holder should give a reply to these 
objections. Parties are directed to appear . 
before the executing Court on 3rd Septem- 
ber, 1982, ) 

Revision dismissed. 
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Syed Moosa Emami, Petitioner v. Sunil 
Kumar Gilani and another, Respondents. 

Civil Revn. No. '332 of 1982, D/- 23-8- 
1982.% 

Civil P. C. (5 of 1908), O. 37, R. 1 (2) — 
Summary procedure — Applicability — It 
applies to suit based on cheque — Suit based 
on cheque — What is. 

Provisions of Order 37, Rule 1 no doubt 
apply to a suit based on cheque as cheque is 
certainly a bill of exchange. (Para 7) 

For a suit to be said to be based on cheque 
the cheque must be in favour of plaintiff. 
When somebody files a suit on the basis of 
bill of exchange, hundies or promissory notes 
the documents are annexed with the plaint 
and are drawn in favour of the plaintif op 
endorsed in his favour. (Para 7) 


t Against order of K. S. Khurana, S. J. I. C., 
Delhi, D/- 5-12-1981. 
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Where the cheques on the basis of waich 
the suit was allegedly filed had already been 
honoured by the bankers of the plaintiff and 
were in favour of the defendant-responcents 
and the money was utilised by the defendants, 
the suit could not be called a suit based ipon 
a cheque. It was in fact based on loan 
transaction, To such a suit the provisions 
of Order 37, Rule 1 would not apply. l 
. (Pata 7) 

Y. R. Sharma, for Petitioner; Parikshit 
Raj, for Respondents. 


ORDER :— This revision petition is 
directed against an order of learned trial 
Court dated Sth Dec. 1981 whereby the 
learned trial Court accepted an application 
filed on behalf the respondents for leave to 
appear and contest the suit purporting to 
have been filed under the provisions of 
O. 37 of the Civil P. C. 


2. The plaintiff-petitioner had filed a suit 
purporting to be under O. 37 of the Civil 
P. C. for the recovery of Rs. 10,00/- 
allegedly on the basis of two cheques. 


3. The case of the plaintiff-petitioner is 
that he is permanent resident of Iran and has 
come to India for treatment of his eyes. 
During the stay in Delhi, the plaintiff came 
into contact with defendant No. 2 and be- 
came his close friend. It was stated in the 
plaint that defendant No. 1 is the son of de- 
fendant No. 2. It was further stated that 
defendant No. 1 requested the plaintif to 
give some friendly loan as he has run short 
some money in transaction of business. It 
is further averred that the plaintiff in good 
faith and being a friend of defendants Nos. 
1 and 2 consented to give money as required 
by defendant No. 1. IJt was also stated that 
defendant No. 2 took surety of the refund 
of the said amount and stood guarantor on 
behalf of defendant No. 1. The plaintiff as 
such gave a friendly loan of Rs. 4,000- by 
cheque drawn on State Bank of India, Moti 
Nagar, New Delhi. It was further averred 
that the plaintiff also paid a sum of Rupees 
6,000/- vide cheque dated 17th April. 1980. 
- Thus the plaintiff gave a total loan of Rupees 
10,000/-. Defendant No. 2 was sued as a 
principal debtor and defendant No. 1 was 
sued as a guarantor. It was further stated 
that in spite of notice of demand the amount 
has not been returned. 


4. On service of summons for judgment, 
the. defendant-respondents applied for leave 
to defend. The learned trial Court, in view 
of the defence raised by the respondents, 


took the view that the defence taken raises 
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triable issué and granted leave to defend un- 
conditionally. 
5. Before I go into the question whether 
leave has been granted rightly or wrongly, it 
appears to me then the suit is not. of tha 
category contemplated by sub-rule (2) of 
Rule 1 of Order 37 of the Civil P. C. 


6. Mr. Sharma, who appears for thé 
plaintiff-petitioner, that his case falls within 
Clause (a) Gf sub-rule (2). Stib-ru’e (2) (a) of 
R. 1 of O. 37 of the Civil P. C. reads as 
under :— 


“R. 1. Courts and classes of suits to which 
the order is to apply. 


(1) : ws his 

(2) Subject to the provisions of sub-r. (1), 
the order applied to ihe fcllowing classes of 
suits, namely. 


(a) suits upon bills of exchange, hundies 
and promissory notes :— 


(b) p . P 


7. The arguments of learned counsel is 
that his suit is on the basis of cheques. The 
‘cheque’ is certdinly a bill of exchange. But 
this suit is not based on ‘cheque’ because 
there is no cheque in favour of the plaintiff. 
The suit is in fact based on loan transaction. 
When somebody files a suit on the basis of 
bill of exchange, hundies or promissory notes 
the documents are annexed with the plaint 
and are drawn in favour of the plaintiff or 
endorsed in his favour. Here the cheques 
on-the basis of which the suit is allegedly 
filed has already been honoured by the 
bankers of the plaintiff and were in favour 
of the defendant-respondents and the money 
was utilised by the defendants. Such a suif 
cannot be called a suit based upon a cheque. . 


8. So if the suit itself is not upon a bill 
of exchange or hundi or promissory note, no 
question arises of the applicability of the 
aforesaid Clause (a) of sub-rule (2) of R. 1 
of O. 37 of the Civil P. C. It is not the case 
of the plaintiff petitioner that his case falls 
under Clause (b) of sub-rule (2) of Rule 1 
of Order 37 of the Civil P. C. 


9, In this view of the matter, there is no 
merit in the revision petition and the same. 
is dismissed. Parties are, however, left to 
bear their own costs. 

Revision dismissed. 
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AIR 1982 DELHI 592 
CHARANJIT TALWAR, J. 

Vinod Arora, Appellant v. Smt. Manju 
Arora, Respondent. 

F. A. O. No. 239 of 1981, D/- 17-2-1982.%* 

Hindu Marriage Act (25 of 1955), Sec. 14 
— Application seeking leave to present pefi- 
fion for divorce before expiration of one 
year of marriage — Ground of exceptional 


` hardship has to be made out — One year 


period is provided for reconciliation — Held 
that the averments merely show that parties 
have not been able to live together —- Leave 
refused. (Paras 3, 4, 6) 


S. M. Chug, for Appellant. 


JUDGMENT :— This is an appeal against 
the order passed on July 30, 1981, by Shri 
M. A. Khan, Additional District Judge, Delhi 
declining the application of the husband Shri 
Vinod Arora, appellant herein, under Sec. 14 
of the Hindu Marriage Act, 1955 (hereinafter 
referred to as the ‘Act’). It was held that 
the husband has not been able to make out 
any ground of exceptional hardship so as to 
entitle him to move the petition for dissolu- 
tion before the expiry of one year from the 
date of marriage. 


2. In spite of service of ‘actual date 
notice’ of this appeal, respondent-wife has 
not appeared. I have heard Mr. Chug, 
counsel for the appellant, and with his as- 
sistance, gone through the record. 


3. The parties were married in aczord- 
ance with the Hindu rites on 14th March, 
1981. The husband’s case is that after three 
days of the marriage, the wife refused to 


have any sexual intercourse with him. His- 


further grievance is that she remained absent 
from the matrimonial home without any 
reasonable cause or excuse. The working 
hours, of the wife, who is a teacher, are 
8.00 a. m. to 3.00 p. m. but she invariably 


* From order of M. A. Khan, Addl. Dist. J., 
Delhi, D/- 30-7-1981. 
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used to return home at about 7.00 p.m. She 
refused to give any reason to the husband for 
being late. In support of the averment that 
he was suffering exceptional hardship, it was 
stated in the application under Section 14 of 
the Act that the wife has deserted him since 
7th May, 1981. Prior to that, according to 
the husband, his wife, Smt. Manju Arora, 
had left the matrimonial house on a number 
of occasions also ' without any reasonable 
cause or excuse, 


4. Prior to this marriage, it is stated she 
was living in a rentec premises in South Ex- 
tension, New Delhi., She did not vacate these 
premises.. At present, she is living there. 


5. On these grounds, the husband sought 
leave to present a petition for divorce before 
the expiration of one year of the marriage. 


6. As noticed above, learned trial Court 
has dismissed the application. I see no rea- 
son to differ. I agree with the finding that 
in the present case, ground of exceptional 
hardship has not been made out. The period 
of one year provided in Section 14 of the Act, 
has been laid down by the legislature with a 
specific purpose. It: aims at ensuring a fair 
trial being given to every marriage.. It is ex-!. 
pected that in a case where the parties are 
not getting on well immediately after the 
marriage or they have not been able to re- 
solve their differences resulting in their living 
apart, their near relations and friends may 
be able to persuade them to bury the hatchet, - 
The emphasis seems to be on reconciliation. 
Hardship which entitles a spouse to move an 
application under Section 14 of the Act has 
got to be exceptional. In the present case. 
the averments of the husband merely show 
that the parties have not been able to live 
together immediately. efter the marriage. 


7. For the reasons stated above, this ap- 
peal is dismissed. 


Appeal dismissed. 


END 
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stage of same litigation — No 


NOMINAL TABLE 


Abdul Latif v. Akil Zaman (Mar) 22 
Abhoy Charan Nath Mazumdar v. Smt. 
Raimya Devi (Oct) 94 
Adiram Sarma v. Deokinandan Agarwalla 
(Sep) 80 

Akhil Chandra Bhowmik v. Gurdit Singh 
(Oct) 92 
Bejiram Ingty v. State (Oct) 88 


Bhadreswar Boro v, Presiding Officer, S.T.A. 


Tribunal (Oct) 86 
Bhura Brothers v. Dinendra Narayan Ray 
; (Jun) 54 
Bindeshwar Narayan Singh v. Managing 
Committee, Shri Sundarmal Hindi High 
School . (Sep) 69 
Dengzirliana v. Lalthankimi (Jun) 53 
Dinabandhu Deva Bhagwati v. Nirada Bala 
Devi (Apr) 42 
Bymmiew Silty Giri Ka v. U. Moonly Pas- 
sah (Sep) 74 (SB) 
Gandhamoyee Devi v. Collector of. Kamrup 
(Jun) 63 
“General Manager, Oil Refineries Ltd. v. 
General Manager, S. E. Railways 
(Apr) 44 
“opal Ch. Kalita v, Chiddi Sau l 
3 (Jun) 61 


—_— 


Ikop Laidakol Fishing Co-operative Society 
Lid. v. State (Jan) 14 


Jogendra Nath Hazarika v. State 
(Mar) 25 
Khuraijam Ongbi Thoibisana Devi v. Akoi- 
jam Amubi Singh (Dec) 100 
Omega Advertising Agency v. State Elec- 
tricity Board (Apr) 37 
Rabindradhar Barua v. Collector of Kam- 
rup l (Mar) 17 
Rakesh Chandra Das (deceased by LR) v. 
Khan Bahadur Abdul Majid Choudhury 
(deceased by LR) (Oct) 82 


Ramendra Narayan Singha Choudhury (de- 
ceased by lL. Rs.) v. State of Assam 


(Apr) 48 
Rustom Ali Md. v. State (Jan) 1 
Somnath Das v. State (Jan) 12 
tate v. Nalini Kanta Doloi (Jun) 56 
State v. Sajal Kanti Sengupta (Sep) 76 
Stoling Nonglang U. v. Ka Klin Lyngdoh . 
Umiong (Oct) 83 
Sunil Kumar Datta Roy v. Smt. Swarna 
Datta Roy (Apr) 36 
Union of India v. Mrs. Marcia E. Dutta 
, (Jan) 4 
Vimede Angami v. Ziekrueo Angami 
(Dec} 108 





SUBJECT INDEX 


Assam Forest Regulation (7 of 1891) 


OS, 3 (2) and 75 — ‘Forest produce’ — 
stone is not ‘forest produce — Hence Sec- 
tion 75 has no application in respect of set- 
tlement of stone quarry (Oct) 88 A 
dm, 75 — See Ibid, S. 3 (2) (Oct) 88 A 


Assam Land and Revenue Regulation 
(1 of 1886) 


See under Tenancy Laws. 


Assam Panchayati Raj Act (11 of 1973) 
See under Panchayats. 


Assam Settlement of Forest Coupes and 
‘Mahals by Tender System Rules (1967) 


Rr, 17 and 18 — Offer to resell made 
‘put accepted by none — Rr. 17 and 18 are 
mot attratced (Oct) 88 B 
R, 18 — See Ibid, R. 17 (Oct) 88 B 


Assam State Acquisition of Zamindaries 
Act (18 of 1951) 
See under Tenancy Laws. 


Assam Urban Areas Control Act (17 of 1973) 
See under Houses and Rents. 


‘Bonibay Money Lenders Act (31 of 1947) 
‘See under Debt Laws. . 


Civil Procedure Code (5 of 1908) 


-—-9S, 11, 115 — Res judica and estoppel — 
‘interlocutory order passed during trial if 
wan operate as res judicata in subsequent 
estoppel 


wgainst law (Dec) 100 A 


——S. 115 — See also Ibid, S. 11 


Civil P. C. (contd.) 
—-—-S. 11 — Res judicata — Principles of — 
Applicability to Nagaland 

(Dec) 108 B 
——Ss, 80, 151 — Suit against public of- 
ficer — Ex parte interim relief viz. injunc- 
tion granted on ground of urgency by in- 
voking inherent powers — Validity | 

(Sep) 76 B 


(Dec) 100 A 
——S. 115 — Revision to High Court co 
Not maintainable against an order in which 
appeal lies either to High Court or any 
Court subordinate thereto (Sep) 76 A 


——Ss. 148, 151; O. 9, R. 18 — Application 
under O. 9, R. 13 for setting aside ex parte 
decree — Defendant ordered to pay court- 
fee within fixed time on payment of which 
final order as to revival would be passed 
— Held, Court could extend time expressly 
or impliedly u/s. 148 or 151 provided defend- 
ant applied for extension before dismissal 
of application under O. 9, R. 13 for default 


in payment (Mar) 22 A 
——S. 151 — See 
(1) Ibid, S. 80 (Sep) 76 B 
(2) Ibid, 5, 148 (Mar) 22 A 


——QO. 5, R. 19A (2) — Service of summons 
— That postal article contained the sum- 
mons must be proved — Mere refusal of 
postal article is not sufficient (Jun) 61 
——O. 7, R. 1 — See Ibid, O. 43, R.-1° 

E 2 ee t- > (Oct) 83 B 
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Civil P. C. (centd.) 
=, 7, RT — See Tenancy Laws — 
Assam State Acquisition of Zamindaries Act 
(1951), S. 6 (Apr) 48 C 
wm), 7, R. 11 — Rejection of plaint with 
direction to file fresh suit — Suit framed 
properly but names of some of defendants 
not specifically mentioned —- Those defend- 
ants examined without any objection from 
other side — It is procedural irregularity — 
Plaint cannot be rejected on this ground 
(Oct) 83 C 
ibid, S. 148 
(Mar) 22 A 


——-O, 9, R. 13 and O. 43, R. 1 (d — Order 
rejecting application te set aside ex parte 
decree — Order vacated by order of revival 
passed on same day in absence of opposite 
party — Held revival order passed behind 
back of opposite party was against rules of 
natural justice and it was without jurisdic- 
tion (Mar) 228 
Q., 14, R. 1 — See also Ibid. O. 33, R. 1 
(Apr) 42 
woo €J. 14, R. 1 — Framing of issues — Ne- 
cessary even when courts are governed by 
United. Khasi and Jaintia Autonomous Dis- 
trict (Administration of Justice) Rules 
(Oct) 83 A 


—), 23, R. 1 and O. 14, R. 1 — Dismissal 
of suit in view of prohibition under O. 23, 


n0, 9, R. 13 — See also 


R. 1 — However no issue framed regarding 
tkat controversy — Dismissal held without 
jurisdiction (Apr) 42 - 
—6, 39, R. 1 — Temporary injunction — 


When can be granted (Sep) 69 A 
~C, 39, R. 1; O. 41, R. 33 — Powers of 
appellate Court in matter of injunction 
(Sep) 69 B 
-£)}. 39, Rr. 1 and 2 — Suit for declara- 
tion that ex parte decree was obtained by 
fraud and permanent injunction restraining 
defendant from executing it — Temporary 
injunction to same effect if can be grented 
if prima facie case of fraud is estab! shed. 
AIR: 1971 Assam 95 and AIR 1971 Assam 
157, held not good law in view of AIR 1978 
Gauh 56 (FB) (Sep) 80 
~~~, 39, R. 2 — See Ibid, O. 39, R. 1 
(Sep) 80 
——~€), 41, R. 1; 0. 1, R. 1 — Rejection of 
plaint with direction to file fresh suit — 
Trial court not framing issues —— It is pro- 
cedural irregularity — Plaint cannot be re- 
jected on this ground (Oct) 83 B 
——O. 41, R. 33 — See Ibid, O. 39, R. 1 
(Sep) 69 B 
—0. 43, R. 1 (d}) — See Ibid, O. 9, R. 13 
(Mar) 22 B 


Constitution of India 


—--—-Art. 12 — Assam State Electricity 
Board is authority under Art. 12 

{Apr) 37 A 
—-—-Art. 14 — Notice of Assam State Elec- 
tricity Board inviting offers for handling its 
advertisements on certain terms and condi- 
tions — P and R applying but R found not 
qualified — Held, action of Board in splitting 
up advertisements ° between P and R was 
violative of Art. 14 (Apr) 37 B 


Constitution of India (contd) 

——Art, 14 — Right not to be discriminatec: 
against — Cannot be waived (Apr) 37 C 
— Arts. 164 and 226 — Pleasure of Governor” 
—- It is absolute, unrestricted and unfettered 
—- Carnot be questioned in Court 


(Mar) 25 C 

——Art, 226 — au also 
(1) Ibid, Art. 164 (Mar) 25 C° 
(2) Panchayats — Assam Panchayati Raj 
Act (1973), S. 138 (2) ' (Jan) 12 B! 
——Art. 226 — , Manipur Fishery Rules, 


(1972), Rr. 26 and 35 — Natural Justice — 
Lessee deposited , revenue, comp.ied with 
terms of lease and remained in possession of” 
fishery pursuant to order of extension of” 
lease by State — Subsequent cancellation t 
of extension without prior notice to lessee... 
violates principles, of natural justice — Re- 
sale in violation of R. 35 — Order of can- 
cellation and resale, quashed (Jan) 14 Br 
——Art. 226 — Issue of Rule Nisi -- Rel- 
evant considerations — Held, on facts, rule 
could not be-issued (Mar) 25 A. 


Tart. 227 — Concurrent findings of faci- 
by lower Courts that allegations of adul- 


tery: against wife were false and fine im- 


Customary Laws on 
ground of defamation — No interference» 
under Art. 227 | (Jun) 53 A 
~——-Art. 226 — Quo warranto — When can- 
not be issued — Held, on facts, that writ 
could net be issued (Mar) 25 E> 


Court-fees Act (7 of 1870) 
See under Court+fees & Suits Valuations. 


COURT-FEES AND SUITS VALUATIONS 


posed under Mizo 


—Court-fees Act (7 of 1870) 

——-§, 7 üv) (b) — Suit for partition —- 
Court-fee is to be:determined as per share- 
claimed by plaintiff and not qua entire pro- 
perty in question | (Oct) 82" 


DEBT LAWS 


—Bombay Money Lenders Act (31 of 194% 


———-Ss. 2 (2), 2 (9), 10 — ‘Business of money— 
lending’ and ‘loan’,,meaning of -- Money~ 
lent to a contractor cannot be said to be @: 
loan — Hence S. 10 is not attracted and 
suit for recovery of money is not barred 
oe 100 B: 
—--~S. 10 — See a S. 2 (2) & (9) ‘ 
: (Dec) 100 E: 


4 
Poem debit: fo 


Divorce Act (4 of 1869) ' 


— SS., 10, 14 — Decree 
Validity 
S, 14 — See rbd, S. 10 


of dissolution —-- 
(Sep) 74 (SBP. 
(Sep) 74 {SB}. 


Electricity (Supply) Act (54 of 1948) 


——5. 5 — See Constitution of India, Arti- 
cle 12 (Apr) 37 A 
— S, 18 — See Constitution of India, Arti- 
cle 14 | (Apr) 37 B- 


W 


i 


Evidence. Act (1 of 1872) 


»— Ss. 68, 69 — Document executed for 


taking loan — Attesting witness could not 
be found — S. 68 not attracted — Case is 
covered by S. 69 — ‘Bond' meaning of 

(Dec) 100 C 


——S. 69 — See Ibid, S. 68 , (Dec) 100 C 


——S. 115 — See also Constitution of India, 
Art. 14 (Apr) 37 C 


——S. 115 — Promissory estoppel — After 
Government extended lease, lessee changed 
its position to its prejudice by depositing 
revenue and making fishery arrangements 
— Government bound by promissory estop- 
pel (Jan) 14 C 


Hindu Marriage Act (25 of 1955) 


——S. 10 (1) (b) and Explanation — Cruelty 
to husband — Conduct of wife when could 
be construed as cruelty (Apr) 36 


HOUSES AND RENTS 


—Assam Urban Areas Rent Control Act (17 
ef 1972) 


——S. 2 (b) — See Ibid, S. 5 (1) (ce) 

(Jun) 54 B 
——S. 5 — See Transfer of Property” Act 
(1882), S. 106 (Jun) 54 A 


—Ss. 5 (1) (ce), 2 (b) — “Own occupa- 
tion” — Business purpose would come with- 
in the fold of the expression by virtue of 
definition of “house” given in S. 2 (b) 
(Jun) 54 B 





Land -Acquisition Act (1 of 1894) 


—Ss. 3 (b), 5A, 9, 11 — “Person interest- 
ed? — Any person affected by extinguish- 
ment of right in land is person interested 
(Jun) 68 A 
——Ss. 3 (b), 11, 54 — During course of 
compensation proceedings or before conclu- 
sion of trial in civil court, person interest- 
ed relinquishing his right to compensation 
in favour of another: person — Whether 
that another person can acquire status of 


“person interested” (Jun) 63 B 
——S. 5A — See Ibid, S. 3 (b) 

(Jun) 63 A 

——S. 9 — See Ibid, S.3 (b) (Jun) 63 A 
——S. 11 — See Ibid, S. 3 (b) 

(Jun) 63 A, B 

——S. 23 — Compensation — When can be 

determined on basis of comparable jin- 

stances of sales — Relevant considerations 

(Mar) 17 A 

——S, 23 — Grant of compensation — 


Agricultural land containing fruit bearing 
trees acquired for construction of Railway 
Marshalling Yard — Owner cannot be de- 
nied compensation in respect of fruit bear- 
ing trees — He is entitled to capitalization 
of 20 years’ yield (Mar) 17 B 
-——S. 54 — See Ibid, S. 3 (b) 

(Jun) 63 B 
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Limitation Act (9 of 1908) 


——Art. 31 — Non-delivery of goods by 
Carrier —- Suit against, for compensation — 
Limitation (Apr) 44 


Limitation Act (36 of 1963) 


——5, 2 (d) — Act (1872), 
Section 68 (Dec) 100 C 
——§, 30 and Art. 113 — Suit for declara- 
tion of title in land in respect of which 
title was denied in 1940 and which subse- 


See Evidence 


‘quently vested in the State — Limitation 


(Apr) 48 A 


Art, 113 — See Ibid, S. 30 (Apr) 48 A 


Manipur Fishery Rules (1972) 


——Rr, 14 and 26 — Extension of lease — 
R. 14 is with reference to a lessee and not 


with reference to the State — State has 
powers of extension of lease under the 
Rules (Jan) 144A 
——R, 26 — See Ibid, R. 14 (Jan) 14 A 
mef 26 ~~ See Constitution of India, Arti- 
cle 226 (Jan) 14 B 


me, 35 — See Constitution of India, Arti- 


cle 226 (Jan) 14 B 


Mizo Customary Laws 


-Defamation — Payment of fine — Per- 
son defamed should be paid the amount of 
fine and not the nearest male relative of 
the defamed ' (Jun) 53 B 


Motor Vehicles Act (4 of 1939) 


———-S, 64.—- Scope — There is no provision 
to dismiss appeal for default of parties 

(Oct) 86 
~-——-$s§, 110 and 110-B — Matters required 
to be proved -—- Involvement of the re- 
spondents’ vehicle in the accident not prov- 
ed — Respondents not liable (Oct) 92 
——S. 110-B — See also Ibid, S. 110 

(Oct) 92 
5, 1108 -—- Vicarious liability — Gov- 
ernment vehicle driven by employee on of- 
ficial work -~ Lift given to third party — 
Accident due to employee’s rash and negli- 
gent driving — Third party crippled in ac- 
cident —- Held accident being one in course 
of employment, Government was vicariously 
liable even though injured was a trespasser 
on Government vehicle (Jan) 4B 
——S, 110B — Quantum of damages — 
Determination -- Assessment 


D, 116 — Case of. rash 
driving 


(Jun) 56 
and negligent 
(Jan) 4A 


Oaths Aet (44 of 1969) 


———, 7 — Refusal to take oath — Court 
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_ AIR 1982 GAUHATI 1 
K. LAHIRI, J. 


Md. Rustom Ali. Petitioner v. The 
State of Assam and others, Respondents. 


Civil Rule No, 366 of 1680, D/- 7-2- 
1981* 


(A) Assam Land and Revenue Regu- 
lation (1 of 1886}, S. 67 — Defaulter — 
Meaning. 

Where eee to the Tender Notice, 
a tender is to be rejected if the tenderer 
is found as a defaulter of the Govern- 
ment revenue, rejection of a tender 
comes up only when tenders are consi- 
dered for acceptance, As such, if. a ten- 
derer is not a defaulter or the date of 
selection and/or - consideration of the 
fenders, the said Notice dees not come 
into play. (Para 4) 

(B) Assam Land and Revenue Regula- 
tion. (1 of 1886), S. 67 — Defaulter — 
Pre-conditions must be fulfilled before 
a person can be stigmatized as defaul- 
ter, (Para 4) 
. D. K. Bhattacharyya anc B. P. Bora, 
for Petitioner: A. M. Mazumdar, S. Ali 
and S. Huda, for Respondents, l 

ORDER :— The State Las unsettled 
the settlement .of  Jalugwi Bazar. The 
Executive Committee, Mcrigaon Mah- 
kuma Parishad -had settlec it with the 
petitioner for the year’ 180-81 (1-7-80 
to 30-65-81) By the impugned order 


*Against orders of J. N.  Changkakati 
secy. to Govt, of Assam Fianchayat and 
C. D. Deptt. (A) Branch, D/- 3-7-1980 
and 24-7-1980. 
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D/- 4-10-80 the State awarded the settle- 
men; in favour of Respondent No. 4. The 
petitioner had by that time managed 
the bazar almost continuously, on due 
execution of the lease deed and upon 
payment of Rs. 42,000/- and odd. By 
virtue of the impugned order Respon- 
dent No. 4 could have enjoyed it for a 
broken pericd of about 7 months only 
and he can enjoy it for about 4 months 
henceforward. The order of unsettle- 
ment of the petitioner as well as direct 
settlement in favour of Respondent 
No, 4 by the State Government is a 
composite order which has been ques- 
tioned by the petitioner in this writ ap- 
plication, The battle for settlement com- 
menced on 19-6-80 and the field of bat- 
tle is covered by the Assam Panchayat 
Rai Act. 

2. The word “Panch” has an ancient 
flavour: it has a special meaning and 
significance to our heritage and civiliza- 
tion, From the days of Panch Pandava 
to Panchasila, the figure (five) has had 
magical touch. The word is as old as 
Indian history and civilization, In fact, 
the word “Panch” literally conveys, an 
assemblage of 5. village elders, They 
were de facto and de jure Government 
of the villages. . The term “Panch” or 
“Panchayat” and the system -of Pancha- 
yat were. enlivened, renovated and re- 
shaped by the Father. of the 
Nation, who spoke.about the Panchayats 
as: l 
"The true democracy cannot be work- 


ed out by 20 men sitting at the Centre. 


It has to be worked from below..by the 
people from every - village, True rights 
come as a Esoult of duty done. No one. 


~ 


` to wreck their 
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can snatch away such rights, The Panch 
is there to serve the people. In the true 
democracy of India the unit is the vil- 
lage, Even if one village wants Pancha- 
yati Raj which is called Republic in 
English no one can stop it” — Harijan 
(18-1-48 p. 518). 

He said :— 

“Independence must begin at the bot- 
tom. Thus every village will be a Re- 
public or Panchayat having fuj] powers. 
It follows therefore that every village 
has to be self-sustained and capable of 


managing its affairs ......... It will be 
free and voluntary play of wmitual 
force.” -— (Harijan 28-7-45 p. 236). 


speaking about the function of the Pan- 
chayati system Gandhiji observed :— 
“It is function of the Panchayat to re- 
vive honesty and industry. It is a func- 
tion of the Panchayat to teach the vil- 
lagers to avoid dispute if they have to 
The greater the power of the 


Panchayat the better for the people.” 


Emphasis of Gandhijee’s dream found 
expression in the preamble to the Con- 
stitution. of India which underlines 
strong, healthy and invigorating Pan- 
chayati system, Spurred by tke father 
of the nation, the State Governments in- 
cluding the State of Assam made seve- 
ral Fanchayati jaws and guaranteed self- 
Government to the Panchayats, It is also 
One of the Directive Principles of State 
policy to uphold, organise village Pan- 
chayats and to endow these with powers 
and authorities to enable them to func- 
tion as units of  self-Geovernments — 


vide Article 40, Constitution, The 
preamble to the Assam Panchayati Raj 
Act. 1972 reads: 

“Whereas it is expedient to amend 
and consolidate the laws releting to 
Local ` Self-Government in. the villages 
of the State of Assam with a view to 
enable the Panchayati Raj institutions to 
function more effectively as units of 
self-Government,” a 
Chapter III of the Act expressly bes- 
tows self-Government to the Panchayats 
in, the fields of sanitation and health, 
public works and education, sports and 
cultures, self-defence and many other 
spheres or activities, Upon grant of such 
large power, the Government retained 
some contro] and supervision’ over the 
Institutions with. the object to make the 
institutions strong and healthy but not 
independence or upset 


their day to day functioning, Control 
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and supervision ought to be slow and 
minimal: nothing ought to be done to 
destroy the independent character of the 
loca] bodies | (manned by ele. ted village 
representatives, Nepotism, violation of 
the principles of natural’ justice, bias 
injustice, undue inflence, corruption, 
violation of the constitutional mandates 
and wrongs of the like nature must be 
disciplined and corrected with strong 


- hands. The State and its instrumentali~ 


ties are the repository of massive powers 
uss, 133 and) 138 (2) of.the Assam Pan- 
chayati Raj ‘Act, 1972, for short "ihe 
Act”, and have undoubted power. to al- 
ter, intervene and set aside the actions 
of the institution, Vast and expansive 
being the powers the exercise thereof 
must be slow] and appropriate, It appears 
from a number of decisions of the State 
that it considers as if it were the origi- 
nal settling authority of the hats, bazars 
etc,: frequent and unnecessary. inter- 
ference in the functioning of the local 
body are plenz -iful. Hats, bazars, cattle 
pounds etc. are the sources of revenue 
as. well as matters of great concern to 
the local bodies and the local villagers. 
It has been noticed that while admitting 
an appeał or revision, the, State grants 
stay order with impunity forgetting the 
resultant pecuniary loss to the Institu- 
tions. This apart blanket stay orders 
in respect of - settlements: of hats and 
bazars without any directions as to the 
manner and | method of their interim 
managements create problem to the In- 
stitutions & local villagers as well, The 
parties having) the backing of settlement 
order in their; favour deposit money for 
getting the settlement, There is no ex- 
press power noticed by me conferring 
power of stay in the Panchayati Raj 
Act either u/s. 133 or u/s. 138 (2) of ‘the 
Act” until] records are called, It appears 
that the legislature which made the 
State as the : appellate/revisional auth- 
orities, with eyes open did not bestow 
the power to grant stay during the pen- 
dency of an appeal or revision, til] the 
records are called, However, this is an 
observation in| passing as the petitioner 
has not raised! the point in this applica- 
tion. Be that as it may, grant of stay 
or injunction is an extraordinary power 
which affects status quo. The villagers 
who look forward to the bazars, their 
trading and commercial centres invaria- 
bly suffer due to stay orders, In absence 


of a strong case no stay is granted even 
in civil proceedings. Unfortunately in 


i 
t 


_ villagers, They derive 


~ 


_ that the petitioner ° 
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the proceedings u/ss; 133 and 138 of “the 
Act” the State Government grants stay 
almost as a matter of course, ` 

3. The impugned ‘order 
challenged ‘on' 
tion, on two grounds, It has -been urgéd 
has been unsettled 
and: Respondent No. 4 has ‘been installed 
on the findings that,.(1) the petitioner 
did not enclose some certificates along 
with his tender which violated the direc- 
tion contained in cl. 12 (Ka) of the Ten- 
der Notice, and, (2) the petitioner was 
a defaulter as he had omitted to pay 
land revenue on the date oœ submission 
of his tender: However, the indubitable 
position is that the petitioner was not a 
defaulter on 11-6-80, the date on which 
the tenders were considered. It is also 
an undisputed fact'that the offer of the 
petitioner was accepted by. the Execu- 
tive Committee. having had the full 
knowledge that the petitiomer had de- 
posited his land revenue on 11-6- 80. 
Settlements are - made by the elected 
representatives of the villeges namely, 
Mahakuma Parishad or Gaor Panchayats, 
The settlements are made with the local 
mitual benefits 
arising out of.the settlemerts, Ordinari- 
ly a person asking for settlement is bet- 
ter known to the elected representatives 
than those ‘wielding superv-sory powers 
sitting in the capital far away-from the 
villages. In the instant case the Execu- 
tive Committee’ was fully alive that the 


‘has pee 


petitioner did not pay his _and revenue 


til] 10-6-80 and paid the seme on 11-6- 
1980, Being aware of the fact the Com- 
mittee selected the: petitioner as he was 
the highest tenderer amonzst the con- 
testants who remained in the field on 
the date of consideration of the tenders. 
The offer of the petitioner was Rs. 7101/- 
per month while that of Respondent 


_ No. 4 was Rs. 6731/--per month, that is, 


less by Rs. 370/- per montt.“The differ 
ence between the two, fr the short 
term lease for- one year comes to 
Rs. 4,440/-. The first grounc for unsettl- 
ing the petitioner is that:he did not ap- 
pend or annex the so-caled “required 
certificates” from the Gam Panchayat 
and Mahakuma Parishad, Fara 12 (Ka) 
of the Tender Notice doss not enjoin 
for handing in such certificates, if the 
offer is Jess than Rs. 10,000°-. The offers 
of the petitioner and respondent No. 4 
and as a matter of that offers of all the 
tenderers were less than Rs. 10.000/-. 
As such, there was no necessity for stib- 
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mitting any’ certificate under-the. Tender 
Notice, It follows, therefore, ‘that the. 
State committed grave error apparent 
on the ‘face.of thè records that'.the peti- 
tioner’s tender. was invalid ‘for’ non-sub- 
mission of the certificates. an 
-4, The second ground on which the 

petitioner has been unsettled is that he 
had failed to pay land revenue in ac- 
cordance with : lega] ' requirements or 
obligation and hence he was a “defaul- 
ter.” I have checked up the entire re- 
cords but do not find any material on 
the basis whereof the appellate auth- ` 
ority was justified in concluding that the’ 
petitioner: was a “defaulter.” The con- 
clusion that the petitioner was ‘a de- 
faulter” was, therefore, derivéd from 
Oral arguments and: memorandum of ap- 
peal, When a party desires to estdblish 
that the other party is disentitled to 
settlement, the burden is entirely on 


him to establish the same, There cannot 


be any ‘dispute that the burden was 
positively upon respondent No. 4 to 
establish that the petitioner was “a de- 
faulter” coritemplated under any law for 
the time being. in force, The impugned 
order does not indicate as to why the 
petitioner was treated as ` defaulter. 
There is nothing to show what legal re- 
quirement or obligation had beem viola- 
ted by the petitioner for which he was’ 
so stigmatized, There is no backing -of 
reasons or logic to bear up the conclu-- 
sion, The factum of non-payment of 
land revenue by the petitioner on 11-6-°- 
80 was known to the ‘Executive Com- 


- mittee, Mahkuma Parishad, which was 


the primary authority to recommend 
for settlement of the bazar. It was alive 
that the petitioner did not pay land re- 
venue unti] 11-6-80. It settled the bazar 
on him as he had paid up all his arrear 
land revenue on  11-6-80. As such, on 
the date of consideration of the tenders 
the petitioner was never a defaulter. 
The: provision of cl. 18 of the Tender 
Notice is a disabling provision which 
should be construed strictly. Cl. 18 
states that a tender shall be rejected if 
it is found that the tenderer is a de- 
faulter of Government revenue etc, Re- 
jection of a tender comes up only when 
tenders are considered for acceptance. 
As such, if a tenderer is not a defaulter 
on the date of selection and/or consi- 
deration of the tenders the said clause 
dees not come into play. As such. the 
Executive Committee was justified in 
not rejecting the ‘tender of the peti- 
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tioner as he was not a defaulter on the 
date of consideration of the tenders. It 
has been contended that the interpreta- 
tion of Cl. i8 should be the other way 
round, According to the counsel for the 
‘respondents the clause conveys that a 
defaulter is debarred to file any tender. 
The contention could have been accep- 
. ted if the language of Cl. 18 would have 
been like : ‘No tender shall be accepted 
from a tenderer if he is a defaulter of 
Government revenue” or words to that 
effect, However, it is not so, Therefore, 
the only bar is that he should not be a 
defaulter on the date of consideration 
of his tender, ASsuming that there may 
be two possible views, in view of the 
penal ‘character of the clause it must 
receive a construction in favour of the 
‘tenderer. The Executive Committee had 
jurisdiction to determine whether the 


tenderer was a defaulter or not. It de-. 


cided that the petitioner was not a de- 
faulter on 11-6-80 and granted the settle- 
ment in his favour. The object of selec- 
tion is self-evident, namely. to derive 
finarcial gain of Rs, 4,440/-. As such, 
interference by the State was uncalled 
for, illegal] and based on wrong inter- 
pretation of Cl. 18 of the Tender Notice. 
That apart, there is nothing to show 
that the petitioner was a defaulter 
u/ss. 66 and 67 of the Assam Land and 
“Revenue Regulation. S. 66 of “the Re- 
gulation” lays down when land revenue 
‘ig due, when and where the payment is 
to be made. Land revenue falls due on 
such date and is payable in such man- 
ner,'in such instalments, at such place 
Or to such person, as prescribed un- 
‘yder the Regulation, If land revenue is 
{inot paid on the specified date, time or 
jplace or to the person; the person liable 
becomes a defaulter. The pre-conditions 
must be fulfilled before qa person can 
{be stigmatized as a defaulter u/s. 67 of 
}the Regulation. Land. revenue, if not 
‘paid in the manner aforesaid, is deemed 
“to be arrear and every person liable for 
Such payment is deemed to be “a de- 
faulter.” There is no material to show, 
` in the instant case, (1) the date on which 
the Iand revenue was due; (2) that the 


= ~ petitioner did not pay the land revenue, 


‘(a in the manner, (b} in such instal- 
_ ments, (c) at such place, (d) to such per- 
‘sons, as prescribed under the Regula- 
‘. tion. The “defaulters list” ‘prepared 
- under “the Regulation” is also not there 
' fo show that the petitioner was a de- 
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faulter, Under these circumstances, 
when there 'was no materia] to show 
that the petitioner was in arrear of land 
revenue and/or was a defaulter as con- 
templated u/s, 66 or 67 of."the Regula- 
tion,” the finding of the appellate auth- 
ority stigmatizing the petitioner as de- 
faulter is erroneous in law and based 
on no-material. In the result, I am con- 
strained to; hold that the finding 
that the petitioner was a defaulter in 
payment of land revenue is a “purport- 
ed decision.’ : 
. 5. In the result, the impugned order 
is quashed and the Rule issued is made 
absolute, However, there will be no 
order as to costs, The learned counsel 
for the petitioner submits that the peti- 
tioner has cleared up his dues to the 
Mahkuma Parishad, Jf not, the arrears 
shall be recovered forthwith, ; 
The petition is allowed, — l 
í -~ -Petition allowed. 
| 
AIR | 1982 GAUHATI 4 
B. L.| HANSARIA AND 
T. C. DAS, JJ: 
Union of India, Appellant v. Mrs, 
Marcia E. Dutta, Respondent, 
M. A. (F) 29 of 1975, D/- 20-5-1981* 
(A) Motor | Vehicles Act (4 of 1939), 
S. 116 — Case of rash and negligent 
driving, | | 
The driver who caused the accident 
in the instant case was driving the jeep 





‘at 40 m/hr. on a read which was only 


10/11’ wide and which was slippery due 
to heavy rains. It was also drizzling at 
the relevant time. A truck which had 
met with an jaccident was ‘seen on the 
edge of the rdad with the wheels on the . 
raised earth. On seeing the truck, the 
lady in the jeep asked the driver to 
slow down. The driver complied with 
her request and slowed down to 25 m/hr. 
which, too, was not a safe speed consi- 
dering that the vehicle was being criven 
on a slippery, road not too wide and a 
part of the road had been blocked by 
the truck. On! coming abreast of the 
truck and finding that no one was in- 
jured, the driver accelerated the jeep 
which immediately went into a spin. He 
thereafter -kept accelerating and braking 


*From order of D. C. Sangma, Member, 
Motor Accidents Claims Tribunal, Dibru- 


_garh, D/- 16-6-1975. 
HY/JY/D865/81/HR/RSK 
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‘the vehicle, He pressed the accelerator 
despite the fact that the jeep was spin- 


Ning, and the acceleration was beyond 


mh 


relevant time was 


: S. 110B — Vicarious 


proportion, The driver ultimately lost 
contro] of the vehicle and it fell into 2 


ditch 15/20 below road level. The driver - 


‘was killed in the accident and the lady 
was crippled, Her husbard too was in- 
jured, The speed of the vehicle at the 
about 35/40 km/hr. 

Held, that the accident was due to the 
rashness or negligence on the part oz 
of the driver. ` ‘Para 9) 

(B) Motor Vehicles Act (4 of 1939% 
liability — Gov- 
ernment vehicle driven by employee on 


. Official work — Lift given to third party 


— Accident due to employee’s rash and 


‘negligent driving — Third party crip- 
‘pled in accident — Held accident being 


. Jured was a trespasser on 


one in course of employment, Govern- 
ment was vicariously liable even tho’ in- 


vehicle, (Torts —- Accident case — Neg- 
ligence — Vicarious liability, AIR 1977 
SC 1735, 1978 Ace. CJ 412 (Gau). AIR 


1977 Gau 31- (FB) Rel. on, AIR 1977 
Raj 116 Ref. (Para 11) 
-Cases Referred: Chronological Paras 
AIR 1980 SE 695: (1980) 2 SCC 180: 
1980 UJ (SC) 325 21 
1978 Ace CJ 412: 1978 TAC 493 
(Gau) 10, 17 
AIR 1977 SC 1735: (1977) 2 SCC 745 10 
ATR 1977 Gau 31: 1977 Acc CJ 293 
(FB) 10, 13. 17 


1966 Acc CJ 17: 


AIR 1977 Raj 116: 1977 Raj LW 1 10 
AIR 1966 SC 1697: (1967) 1 SCA 155 10 
(1965) 3 All ER 109: 
. (1965) 1 WLR 1454 E. Richely v. F. 
Faull 6 


` (1953) 2 All ER 753: (1953) 1 WLR 112), 


(1951) 1 TLR 789: 85 ILT 209, Yourg 


- of India, for 


Services 
10 


Ormrod v. Crosville Motor 
Ltd. 


v. Edward Box & Co. il 
(1941) 3 All ER 332: 166 LT 63: (1942) 
1 KB 152, Laurie v. Raglan Building 
Co, 6 
S. N. Chetia Standing Counsel.. Union 
Appellant: D. N. Chov- 
dhury, D. C. Mahanta. Mrs. L. Dutta 
and P. C. Gayan, for Respondent. 
HANSARIA J.:— Mrs Marcia E. 


: Dutta is by birth an American lady. She 


married Shri B. K. Dutta and the couple 


started living at Digboi after Shri Dutta | 


got a job in the Assam Oil Company 
(A. O. C.) as the Senior Engineer jn the 
Marketing Division, This was in Feb. 


Union. of: India v. 


Government 


. the petition 
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1965. Marcia herself was appointed in 
Mar, 1965 as the Confidential] Secretary 
to the then. Marketing Manager, She 
was subsequently confirmed and by 1969 
she was drawing a gross salary of 
Rs. 925.00 per month, The coupla came 
to be invited to a dinner in the Military 
Officers Mess of Lekhapani Camp, The 
dinner was due on 14-1-69 at 8 P. M. 
A few days before that Col. Sonti and 
Capt, Patel met the couple at their 
bungalow in Digboj and personally re- 
quested them to accept the invitation. 
As it fell on Bihu day, the couple was 
rather reluctant, but on being pressed 
and on being stated that since the Army 
was doing a lot of business with A. O. C., 
an exception would be taken if they 
would not go to the party and meet 
among others the Chief Engineer, the 
invitation was accepted. The colonel 
even offered to send a car to pick the 
couple as Shri Dutta’s car was under 
repair, It was ultimately agreed that the 
vehicle may not be sent up to Digboi 
but the couple could be picked up at 
Margherita up to which place they would | 
méke their own arrangement. Accord- 
ingly Capt, Patel met the couple at Mar- 
sherita: and . after crossing Dihing river 
Capt, Patel started driving. The condi- 
tion of the road from the other side of 
the river to Lekhapani was not quite 
good. it had become slippery due to 
heavy rains, It was drizzling as well at 
the relevant time. Capt, Patel asked the 
couple to occupy the front seat: and 
the driver sat in the seat at the back. 
It was about noon then. A few kilomet- 
res were left to reach Lekhapani, An 
army vehicle was seen on the edge of 
the road with the wheels touching the 
embankment. Marcia says that seeing 
this she asked Capt. Patel to slow down 
and he did until the party came abreast 
of the lorry and then saying nobody had 
been hurt Capt. Pate] accelarated the 
jeep which immediately went into a spin. 
Captain was thereafter “accelerating 
and then braking and again accelerat- 
ing and braking.” He ultimately lost 
contro] of the vehicle and it fell. down 
in a deep drop just on the edge of the 
road, The accident saw ultimately the 
death of Capt. Patel] and very serious 
injuries on the person of Marcia. Shri 
Dutta was also injured. It seems the 
driver (D. W. 2) escaped unhurt. 

2. The accident was on 14-1-69 and 
claiming a sum of Rs. 10° 
lakhs was filed on 8-2-71, A . petition 
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to condone the delay supported by an 
affidavit was also filed which was 
taken up as agreed by the parties at 
the time of final hearing and by the 
impugned award the delay has been 
condoned, A sum cf Rs. 8,00,302.00 has 
also been awarded as compensation. 
The Union of India has appealed against 
this award. 


'3. The main duestions to be deter- 

mined are :— 

i) Whether the accident was caused 
due to rashness or negligence on 
the part of Capt. Patel who was 
driving the vehicle at the rele- 


vant time? 

(ii) IZ so, is the Union of India vica- 

riously.. liable for the deeds in 
question? 

(iii) If so, what is the just mpina 
_tion to be awarded to the claim- 
ant. 

4. We have formulated only these 


questions though a point had been taken 
and was urged by Shri Chetia relating 
to the delay in filing the petition, the 
Same having been condoned by the 
learned Tribunal on being satisfied 
about sufficient cause for the delay. we 
do not think the claim petition merits 
rejection on the technica] ground of 
limitation. Let it be said to be fair to 
Shri Chetia that he himself did not 
press this ground though he submitted 
that the claim petition could have been 
filed thro’ an authorised agent as per- 
missible under the law. That may be so. 
but Marcia was required to swear an 
affidavit in support of her petition for 
condonation of delay, and as stated 
therein due to the injuries sustained, 
which have made her completely crip- 
pled, she was not in a position to take 
the journey to Dibrugarh earlier to 
swear the affidavit, We do not think 
the provision relating. to filing of a peti- 
tion thro’ an agent has much importance 
in those cases which are delayed, ex- 
planation for which has to come, as far 
as possible, from the claimant himself 
or herself. In eny case, a petition like 
the present does not deserve to be dis- 
missed on a ground like limitation, 
especially when the contestant is Union 
of India. 

5. Let it therefore first be seen as 
to whether the accident was due to rash- 
ness or negligence on the part of Capt. 
Patel This hes been denied by the 
Union of India, according te whom the 
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accident had taken place as below, | as 
stated in para 7 of the written state- 
ment : — 


“Captain Bai who was drivińg ‘the 
vehicle saw another vehicle standing 
off the road on the right side and while 
swerving the vehicle to the left to avoid 
collision with‘ another one ton vehicle 
coming from the opposite direction and 
the road at that time being muddy and 
slippery due to heavy rains during the 
preceding days, skidded to the left in 
the slope and it fell down in the ditch 
and Captain Patel received a serious 
head injury and became ‘unconscious 
and the other | inmates received injuries 
On their persons, Y 


D. W. 2, the regular driver of the 


. vehicle in question also stated that when 


their. vehicle (which was Nissan Petrol 
Jonga) reached: the spot one ton- truck 


‘was standing by the side of the road. 


When the vehicle reached that place an- 
other vehicle was-. coming from: op- 
posite direction. So. the Captain: tried 
to drive towards the left when the vehi- 
ele skidded, ! 


| 

6. Now, if this is what had happen- 
ed, we would think that even the prin- 
ciple of res ipSa loquitur would be at- 
tracted inasmuch as the reason of the 
skid has not been explained, It was 
pointed out in E. Richley v: F. Faull, 
1966 Ace. CJ 17, by referring to Laurie 
v. Raglan Building Co, Ltd, (1941) 3 All 
ER 332 that an, unexplained and violent 
skid is in itself evidence of negligence. 
It would thus be a case where the ac- 
cident speaks for itself and tells its own 
story. In such! a case the maxim res 
ipsa loquitur applies, 


7. It would ' however be proper to 
see the claimant’s version in this regard. 
According to Marcia what had happened 
was this. 


“When I saw the lorry as. described 
above I asked Capt, Patel to: slow down 
because I saw jthere had already been 
one accident. He did slow down until 
we came abreast of the lorry and then 
saying nobody had been hurt he acce- 
lerated the jeep. So we immediately 
went into a spin and the jeep went 
round and round, Capt. Patel now ac- 


‘celerating and then braking; and ogain 


accelerating and: braking. He ultimately 
lost contro! over the jeep. I only re- 
member that the jeep started somersault- 
ing,” 
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Reading this evidence it had appeared 
to us at one stage that it was a case 
„of inevitable ‘accident, because as the 
. ‘vehicle had gone into a spin immedia- 
.tely after`the jeep had been accelerated 
we thought that no fault“ might  re- 
asonably: be found with Capt, Patel, ‘as 
he did slow down: at first and after find- 
‘ng that nobody had been hurt, he de- 
cided to proceed for which - the jeep 
had to be accelerated, The’ spinning 
might have been causéd: due to the road 
being 
position, But then, when we noted cer- 
tain other portions of the evidence, we 
felt inclined to take a view supporting 
the claimant. Marcia herself ‘described 


the immediate cause of the accident thus | 


in cross-examination : . 
“When we almost reached the lorry 
Capt, Patel said nobody was hurt by 
any accident and he accelerated and im- 
mediately the. jeep took. speed. It ap- 
peared to me. that he was trying to 
control the jeep by using the brakes. 
In the next moment he again accelerat- 
ed ‘and again used the brakes. He ap- 
peared to be, confused and puzzled,” 
Shri. Dutta had. described the accident 
thus :— o E 
“Before we reached Lekhapani we 
saw one truck on the Tight hand side 
of the road. That lorry met with an 
accident and. the wheels were on the 
raised earth, . Because Capt. was driv- 
ing only inconsistently, my wife said 
seeing the truck that there was an’ ac- 
cident. She was panicky and caught my 
hand, Then Capt. slowed down the 
speed and said there -was no ` injury. 
-Then he suddenly pressed the accelera- 
tor and then again he pressed the brake 
and the car started spinning. Then he 
again pressed the-accelerator even when 
(this word is not very distinct in the 
original but it appears. that his (this ?) 
could be when) the car was spinning. 
Then the vehicle fell on a‘ ditch on the 
left hand side of the road facing Lekha- 
pani.” . l 
8. Thus immediate cause of the ac- 
cident, causa causans, was the accelera- 
tion of the jeep after it was noted that 
nobody had been hurt in the accident 
in which the lorry was. involved. «It 
seems acceleration was beyond propor- 
tion. It is to be remembered that the 
road was slippery and at the relevant 
.time it was drizzling also. The road 
was not too wide. According to D. W. 2 


Tinion of India v. 


slippery which is an admitted - 
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it was only: 10/11 -ft. in- width. The 
speed of the vehicle at the relevant time 


- seems to’: have been on the high side. 


According to Marcia it was being driven 


‘earlier .at -a speed of about 40 miles per 


hour which came to 25 miles when the . 
vehicle had been’ slowed down. Accord- 
ing to D. W. 2 the speed was about 35/40 
K. M. at the relevant time. No doubt a 
speed of about 25 miles per hour would 
not be high speed.under normal cir- 
cumstances.. But when it is remember- 
ed that the vehicle was being driven on 
a slippery, road not too wide and a 
part of the road had been blocked by 
another ‘vehicle, it would seem that even 
25 miles per hour was not a safe speed. 
The extent. of the damage which was 
caused to the vehicle. would show that 
the vehicle was in’ a high speed at the 
relevant time. C. W. 4 deposed by re- 
ferring to the. General Diary ` Entry 
(Ext, 7) that the hood, body and other 
parts of. the vehicle were: completely 
damaged, A part of it may be account-. 
ed by the fact that the vehicle had fal- 
len down 15/20 feet below the road 
level, but the extent of, the damage as 
it was, must have also been due to high. 
speed. 

, 9. From all the above, we are satis- 
fied that the accident was due to the 
rashness or négligence on the part of 
the person who was driving it at the 
relevant time. The mere fact that Capt. 
Patel was taking the guests to a dinner 
and as such he must have been very 
cautious in driving, an aspect emphasis- 
ed repeatedly by. Shri Chetia, is not 
enough to outweigh the other . evidence 
on record relating to the immediate 
cause of the’ accident, 

- 10. This takes us to the question of 
liability of the Union. On : this, Shri 
Chetia first referred to Sitaram v. San- 
tanuprasad, ~ AIR 1966 SC 1697. where 


‘the defendant had entrusted his car to 


M for plying the same as a taxi. M had 
appointed C as a cleaner and_ trained 
him to drive the car and took him to 
R. T. A. for obtaining a driving licence. 
When. the test was being conducted C 
caused the accident which injured the 
plaintiff's leg. On these facts vicarious 
liability of the master was not upheld 
as there was no proof that M was auth- 
orised to coach the cleaner, The act of 
coaching was not regarded to embrace 
even the extension of the doctrine of 
scope of employment, The act , being 
unauthorised and the accident having 


| 
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been -caused in .pursuance to that it was 


Union of India v. Marcia-E. Dutta‘ ALR, 
, i l 
attend the dinner on peing pressed, on! 


held that Master was not liable. The Coj Sopti even sayi t sed 
i À n e 

facts of this case are different which to buy vitomen Ea ees 
we. shall note a little later. Before Company (Shri Dutta being. in that sec- 


that the law relating to this branch, as 
explained in Pushpabaj v, Ranjit G. & 
P. Co, AIR 1977 SC 1735 may be 
noted. It was held in this case that the 
extension of this doctrine as unfolded in 
Ormred v, Crosville Motor Services. Ltd. 
(1953) 2 All ER 753 was the latest trend. 
As per that decision the owner is not 


only liable for the negligence of the dri- . 


ver if that driver is his servani acting 
in the course of his employment, but also 
when the driver is with the owner’s con- 
sent, driving the car on. the owner's 
business or for the owner’s purposes. 
The further extension of this doctrine 
to include eyen an illegal act was not 
accepted by the Supreme Court. We do 
not propose to burden the judgment by 
referring to ail the case laws on . the 
Subject as the same has been gone into 
in a Division. Bench decision of this 
Court in State of Assam v. Banti Barua. 
1978 Acc CJ 412. There Mrs. Barua was 
travelling in the jeep from Upper Shillong 
- to Shillong town along with her husband 
D. E. Barua who was Assistant ‘Poultry 
Development Officer, The jeep belonged 
to the State Government, Mrs, Barua 
Was not on Government duty. Still her 
claim was accepted as there was nothing 
to show that there was any prohibition 
from giving a lift to person like Mrs. 
Barua. In Full Bench decision of this 
court in Hira Devi v. Bhaba Kanti, AIR 
1977 Gau 31, it was held that the ques- 
tion whether a passenger travelling in a 
car neither for hire nor reward can 
Claim damages against the owner would 
depend on the facts and circumstances 
of each case. Shri Chetia had also re- 
ferred to Premwati v, State, AIR 1977 
Raj 116, wherein this liability of the 
Government was denied. because the 
driver who took delivery of the jeep 
from the workshop, instead of taking 
the vehicle to the garage went on spree 
and: gave a joy. ride to. third parties who 
were injured in an accident thereafter. 
It was thus held that going on spree was 
beyond the scope of employment for 
which the State could not: be saddled 
with liability, - | Eg 


COCHA In` the -present - case- what had 


-happened according. to the claimant, as- 


~already ---noted, was- that. the Dutta 


couple had accepted the ‘invitation .to 


tion), they accepted the invitation, and 
as prearranged Capt, Patel met them at 
Margherita. In the written statement | 
the story given was that Capt, Patel 
met the claimant at Margherita where . 
they had been stranded due to break- 
down of their car, Earlier Cap, Patel 
had gone to purchase the stores and was 
returning from Tinsukia. On requests 
being made by.-Dutta couple, a lift was 
given. This. appears to us to be far 
from the truth. We have said so þe- 
cause when Shri Dutta deposed about 
insistence of Col. Sopti, and their ac 
ceptance of the invitation on being re- 
minded about the business dealings, the 
only question asked in cross-examination 
was if the Company had given direction 
to accept the . invitation, ‘which was 
answered in negative. Then, no evi- 
dence was led'to support the written 
Statement version. D. W. 2 had only 
Said about it thus: “One lady and a 
gentleman (civilians) were found- near 
the Ferry Ghat of Margherita, They 
booked our jeep”. From the evidence 
On record we are satisfied that it was 
not a case of accidental] meeting at 
Margherita, but; one which 'was pre- 
planned. Shri Chetia referred to Ex. I, 
the invitation card for the dinner, and 
submitted that the same had not spoken 
anything about giving a” lift.. We 
hardly find such inducements in such in- 
vitation cards. On the face of clear evi- 
dence of the claimant and her husband 


on this point there is nothing to dis- 
believe them. !Thus the vehicle was 
definitely being: driven by Capt. Patel 
On his employer’s business. It is also 


worth noting that the vehicle had ad- 
mittedly gone to Tinsukia- in ‘connection 
with official work, and so even if free 
lift was given to the claimant on her 
request, the Union would be vicariously 
liable as the vehicle was being driven 
in the course | óf, employment. The 
mention about | indemnity bond in the 
written statement shows there was no 
absolute prohibition to give lift. Thus, 
even if Marcia! be trespasser so far as 
employers were concerned,’ but as the 
vehicle was drivefi in the course of 


‘employment, it is sufficient to make the 


employer liable; (see para-8- of Pushpa- 


_bai,. wherein reference has beén made] 


to these views of. Lord Denning in Young 


f 
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v. Edward. Box . & Co. 
789). In any view, of the 


( (1951) 1 TLR 
matter, the 


vicarious liability of the Union cannot. 


be denied. 


12. The last and important question, 


relates to the quantum of compensation. 
On this count Marcia claimed Rs. 10 
lakhs as below :— 
1) For loss of job Rs. 3,98,267. 00 
2) Additional expenses like 

purchase of a special- 

fit Fiat car or expen- 

ses -on Special maid Rs, 1,28, 749. 60 
3) General damages for 

suffering etc, Rs. 4,72,983.00 

The learned Tribunal has awzrded 
on the first count a sum Of Rs. 3.40.302. 
on the second Rs, 60,000 and as gene- 


ral damages Rs, 4 lakhs in all 
Rs, 8,00,302/-. 
13. The claim of about Rs. 4 lakhs 


for loss of job was calculated thus : 
a) Loss of salary Rs. 2,42,200.00 


(approx) 
b) Pension Rs. 71,520.00 
c) Contributory 
Provident Fund | 
(P. F.) Rs. 70,000.09 
i Gratuity Rs. 11,500 
(approx) 


The salary was calculated from 1-4-69 
to .1-4-83 the date on which Marcia 
would have attained 45 years and would 
have retired from -her service in the 
A, O. C. Increments were also taken 
note of because her gross salary would 
have become Rs, 1980.00 by 1-4-83 in 
place of Rs. 925.00 as it was on 1-4-1969. 
The learned Tribunal has given almost 


-full benefit on this count, The only 
amount deducted was a sum of 
Rs. 20,000 on account of Income-tax, 
and Rs. 35,000/- from P. F. Perhaps 


because that would have been Marcia’s 
own contribution. We have however 
.found it -difficult to accept this part of 
the award as it is. A reference to the 


terms of contract of service (Ex. 8) 
shows that the service of Marcia was 
liable to- be terminated by giving one 


‘month’s notice or pay. This was the 
‘agreement, under which she was serving 
after she had been confirmed, as is 
- apparent from the fact that by invoking 
‘cl, 13 of this agreement her service was 
terminated with effect -from 1-5-1969, 
by Ext. 9. Therefore, though She was 
.a confirmed employee, her service. was 
not very secure. Secondly uncertainty 
ọf.-life was- totally _ _ forgotten by the 


wet 
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learned tribunal. Thirdly, no deduc:ion 
was made for. lump sum nature of pay-' 
ment, Because of all these, we do not 


think an award of about Rs. 2,22,000/- 
could not have been made on the score: 


of loss of salary. We are rather of the 
view that a sum of Rs. 1 lakh on this 
count would be just compensation as ` 


this sum if invested even in Postal: 
Savings Certificate (whose present rate- 
of interest is 12% per annum) would 


fetch a monthly earning of Rs, 1000/-, 
which was the salary of Marcia at the: 
relevant time. In assessing the loss on 
this count at Rs. 1 lakh, we have not 
taken into account the increments _ to:. 
which Marcia would have been entitled- 
had she served ‘up to 45 years of her. 
life. Why we have not done so, would. 
become clear -later, The second head 
relating to loss of job is connected with - 
Pension, P. F. and Gratuity. The total 
amount claimed on this count comes to.. 
about Rs. 1.50.000/-. Of this, a sum of 
Rs. 35,000/- was rightly disallowed by 
the learned Tribunal, as Marcia herself. 
would have contributed that amount to 
her P, F. So, the total has to be 
brought down to Rs, 1,15,000/-. Normal 
deduction from this would have been 
20% for uncertainty, and 10% for lump 
Sum payment (vide Hira Devi) (AIR 
1977 Gau 31) (FB); but we think it 
would be only fair if the claimant is. 
awarded 50% of the same, as it cannot 
be forgotten that the pension amount 
of about Rs. 71,000/- was calculated 
even up to the age of 65, though at the 
time of accident Marcia was about 30 
years, Then, something on these counts 
would have been receivable for the ser- 
vice rendered up to the date of termina- 
tion, which was 1-5-1969. We round up 
this figure to Rs. 60,000/-. Therefore, 
we award a sum of Rs. 1,60,000/- on 
the first head instead of Rs. 3.98,000/- 
and odd which was claimed, and 
Rs. 3,40,000/- and odd which was award- 


ed by the learned Tribunal. 


14. The next broad head. is re- 
lated to additional] expenses amounting 
to about Rs, 1,28,000/- as detailed- in 
Appendix-D to the claim petition. The 
first three items of this Appendix re- 
late to purchase of a Fiat car especially 
conditioned for the crippled as stated by- 
Shri Dutta. We do not think the claim- 
mant is entitled to-any compensation on 
this count as - the car is'a permanent 
Be- 


» 
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Sides, for a woman of the status of. the 
Claimant acquisition of a car cannot be 
regarded as unusual expenditure. The 
fact that the car was of especial type 
has no relevance. We would disallow 
claim for additional wheel chair, L.I.D.C. 
equirment and AIR Conditioner (Items 
4, 5 and 10 of the Appendix), as these 
are assets in the hand of the claimant 
air conditioner could have been gone 
into, even without the accident (sic). 


Four items in this Appendix, namely, 6. 


to 9, are related to certain expenditures 
borne by the claimant while she was 
undergoing treatment either in U.K. or 
U. S. A. As the A. O. C. had defrayed 
all expenses tor her treatment and for 
going abroad as well (as stated in the 
Award, which has not been disputed be- 
fore us), we do not think-we can award 
any amount against these items when 
the claimant has not produced any ac- 
count of the expenses met by the A.O.C. 
in the absence of which it is difficult for 
us to know if the expenditures claimed 
under these items were included in those 
which were borne by her employer. 
Then, there is no supporting voucher or 
account even jor these expenses, The 
last item relates to the service which 
the claimant thinks she would need for 
a maid, A sum of Rs. 68,400/- has been 
claimed on this head on the basis of 
Rs. 150/- per month for 38 years... The 
claimant having become almost crippled, 
as stated by the Doctor whose evidence 
we shall note later, she may 
rightly .need assistance of a helper to 
enable her to discharge her normal 
avocations of life. A sum of Rs. 150/- 
per month does not also appear to be 
on the high side. We think that if a 
sum of Rs, 15.000/- is awarded:on this 
count, the interest on the same at the 
rate of 12% per annum. which as al- 
ready pointed out is the present mini- 
mum rate of interest, would bring an 
income of Rs, 150/- to the claimant. We 
therefore award this sum alone for the 
additional expenses claimed under Ap- 
pendix-D. 


15. We are left to consider the claim 
for genera] damages amounting to about 
Rs. 4,73,000/-, on which count the learn- 
ed Tribunal ‘has awarded as high a sum 
as Rs. 4 lakhs, Now it is correct that 
no amount of money can bring back 
the meaning of life to Marcia end cem- 
pensate the sufferings which the claim- 
ant had undergone and the- 
condition to which ‘she has been ren- 
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pitiable | 
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dered. by the accident, As stated by 
the Chief Medical Officer cf A. O. C, 
Dr. Dutta, the claimant has become com- 
pletely paralysed from below the waist. 
d to have the normal 
power to pass urine and staol and has 
lost sex .sensation. In this witness’s 
Opinion, the claimant had become a life 
long cripple. ‘According to the claimant 
she has been denied the pleasure of pur- 
suing the normal avocations of life. 
She has been debarred from playing 
tennis and badminton which ‘she used 
to play, nor can she-swim row -as she 
used to do. To put in her words, she 
has been “completely reduced to a cab- 
bage and my whole life has almost been 
ruined.” She is now leading a wheeled 
chair life. The claimant was under con- 
stant treatment for a long’ period of 
time, Even by Nov. 1973 she was being 
admitted in hospital, 


16. As the accident had taken place 
when Marcia was aged about 30 years, 
even by Indian standards it is to be 
Said shat she was quite young at that 
time. If we take the average span of 
life in India to be 65 years, Marcia has 
still a long way to go. Difficult though 
it is, to quantify the suffering: etc. im 
terms of money, the same has nonethe- 
less to be done! We have considered all 
aspects of the: matter and fee] that a 
view may reasonably be taken that a 
sum of Rs. 1 lakh would be adequate 
and just compensation on this score, 
This would fetch her a monthly income 
of Rs. 1000/-, which was her salary at 
the time of accident. Thus she. gets 
double of what! she was earning a good 
compensation by all counts. 


17. By some, this amount of Rs. 1 
lakh as general’ damage may be regard- 
ed as excess, and it may’ be thought that 
a sum of Rs. 50,000/- could have well 
served the purpose, We have nonetheless 
awarded this sum because while quan- 
tifying the compensation on account of 
loss of job we 'had altogether excluded 
from our calculation the increments 
which Marcia would have earned had 
she been in service. That such incre- 
ments are to be: taken note of, has been 
approvd in the! Full Bench decision of 
this Court in Hira Devi (AIR 1977 Gau 
31) as well. In. Banti Barua (1978 Acc 
CJ 412) even revision of pay scale was 
considered. If we were to take note of 
the increments, the average of the 
monthly salary comes to about Rs. 1.500, 
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as by 1983 -..(when Marcia would have 
retired on her attaining ‘the age. of 45. 
years) the monthly salary was’ to` be-' 
come about Rs, 2000/-,-- from about 
Rs, 1000/- in 1969... So, if we were to 
take into’ consideration the increments 
due, we would have awarded another 
sum ‘of Rs. 50,000/- on that count,-. as 
that sum would have earned Marcia a 
monthly income of Rs. 500/- by calculat- 
ing the rate: of interest at 12% per an-. 
num, We had, however, not done so, 
because (1) Marcia’s service was not 
very secure, as it could be terminated 
at one month’s notice or pay, as alluded; 
and (2) the rate of increments 
which mention has been made in Ext. 2 
did net appear very convincing to us, 
though these were testified by-C. W. 5, 


as the increment from 1-4-69 to.1-4-70 © 


has been shown @ Rs. 200/- p. m.. 
whereas- for the next year @ Rs. 45/-, 
and for the third year @ Rs. 50/- and 
so on. We therefore thought that this 
sum of -Rs. 50,000/- may be more ap- 
propriately awarded under the head: of 
general damages. to highlight:, our con- 
cern for the sufferings undergone ` by 
Marcia. -Those who-would regard: Rs. 1 
lakh as excessive aS -general, damage 
under Indian -setting, they. could, adjust 
the sum of Rs. 50,000/-- towards loss of 
income from service as the abOve ano- 
maly in rate of increments to which we 


-have drawn attention went unchallenged 


when C. W. 5 had deposed about it. ff 
he would have been questioned, he could 


have perhaps explained the same. If. 


the sum is counted under that head, the. 
tota] on that count’: would come to 
Rs. 1,50,000/-, which will by and large 
be the figure-if 30% (20%on account of 
uncertainty and 10% for lump sum 
nature of payment) is deducted from the 
sum of about Rs. 2,22,000/- arrived. at 
by the learned Tribunal for loss of job. 


18. Thus,.we modify the. impugned 


award by fixing the total amount pay- . 


able to the claimant at Rs, 2.75,000/- 
as below: 

(i) Rs. 1,60,000/- for loss of job: 

(ii) Rs, 15 000/- for expenses. claimed 

under Appendix-D: and . 

(iii) Rs; 1,00 ,000/- for general dam- 
ages, 
- This figure could - be distributed thus as 
well : 

(i) 2,10,000/- for loss of job: 

(ii) Rs. 15,000/- for expenses as men- 
tioned in Appendix-D; and 

(ii) Rs, 50,000/- for general damages. 


Union of Iadia v. 


‚Tribunal. ` 


about . 


--from today till payment, 


Marcia -E. Dutta au; 11: 


‘19. Shri ChSudhury, who had empha- 
sised well the human and, humane con- 
sideration involved in the case, contend- . 
ed. that the claimant was entitled to 
interest as ‘well under the’ provisions’ 
of S. 110-CC of thé Motor Vehicles Act, 
1939. from the date of application, 
which:-.was not awarded by the learried 
As no cross-objection on this 
count has been taken, we have not felt 
inclined to award the interest as con- 
temdlated- by the aforesaid section 
though it has been held by the Full 
Bench’ in Hira Devi that claimants are 
entitled to interest @ 6% per annum 
from the date of receipt of their applica- 
tions. It may be stated that in ‘the 


_ Claim petition’ also ‘interest was not 


claimed. As we have however sliced 
the awarded amount to ‘about: 1/3rd of 
its size. it would only-be meet and pro- 


. per tO make available to the claimant 


what is otherwise due to her under the 
law, as submitted by. Shri Choudhury. 
But as no claim on this count was made 
earlier. we can resonably award interest - 
to run from this date only. It may also 
be. pointed out that though the afore-. 
Said decision has said about interest 
@ 6% S. 110-CC_in its term does ‘not 
confine the rate of interest at 6%, but 
states that the ‘interest may be awarded 
“at such rate” as may be specified in 
this “behalf, 12%- being the minimum 
market rate of interest now and our 
calculation having been based on this 
rate, we have thought it proper to. allow? 
interest at, this rate, 

20. The result is that the appeal 
stands allowed only to the extent of 
réducing the amount of compensation 
to a sum of Rs. 2,75,000/- as aforesaid, 
which sum would carry interest @ 12% 
Parties to 
bear their own costs throughout. 

21: We would close our discussion by 
referring to Rajasthan State Road Tran- 
sport Corporation .v. Narain Shankar, 
(1980) 2 SCC 180: (ATR 1980 SC 695). 


‘wherein Krishna Iyer, J., in his. indomit- 


able style referred even to Art. 41 of 
the Constitution in this regard which 
enjoins the State to make effective pro- 
vision for disablement. We hope that 
the Union would make no delay in pay-. 
ing the compensation as determined by 
us which we do think is the rightful 
and just claim of Mrs. Marcia E. Dutta. 
T. C. DAS, J-:— I. agree. 
Appeal allowed. 
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Somnath Das, Petitioner v. State of 
Assam and others, Respondents. 

_ Civil Rules Nos. 512 of 1980 and 33 of 
1981, D/- 4-4-1981. 

(A) Assam Panchayati Raj Act (11 
of 1973), Section 138 (1) (b) — Appeal — 
Maintainability — Order of executive 
committee Mahkuma Parishad settling 
bazar — No appeal lies unless settle- 
ment is approved by Mahkuma Parishad. 
Civil Rule No. 427 of 1974, D/- 21-4- 
1975 {Gau.) and Civil: Rule No. 471 of 
1975, D/- 5-9-1975 (Gau.)} Foli. 
(Paras 6, 7) 

(B) Assam Panchayati Raj Act (11 of 
1973), Section 138 (2) —- Order settling 
: bazar on petitioner — Appeal against, to 
State Govt. — State Govt. under Sec- 
. tion 135 (2) remanding case without 
notice to petitioner and without calling 
records of settlement from Parishad — 
:Order violative of Section 138 (2) and 
principles of natural justice. (Constitu- 
tion of India, Article 226). (Para 7) 
Cases Referred: Chronological Paras 


(1975) Civil Rule No. 427 of 1974, D/- 
21-4-1975, (Gau.) Dhuliram Bayan i 
State of Assam . 

(1975) Civil Rule No. 471 of 1975, pf. 
5-9-1975, (Gau.) Pithu Ram Deka’ V. 
State of Assam ; 7 


P. Roy, for Petitioner: P. Prasad, 
Govt. Advocate. for the State of Assam. 


ORDER:—- The writ petitioner herein 
impugns the Government order in Memo 
No. PDA. 135/8/12 dated 4-7-80 allowing 
the Panchayat appeal of respondent 
No. 6, Baliram Nath and remanding the 
‘case to the Nowgong Mahkuma Parishad, 
'' meanwhile staying the operation of the 
. impugned settlement order, and the 
order in Memo No. PDA 135/80/28 dated 
8-9-80 dismissing the petitioners appe7l 
“petition dated 25-7-80 against the order 
‘dated 5-7-80 settling the Jamunamukh 
Weekly Bazar with respondent 
' and also the fresh sale notice in Memo 
“No. N. M. P. 557/80 dated 18-9-80 for 
‘settlement of the same bazar. 
© 2. Pursuant to the sale notice dated 
3-4-80 issued by the Chief Executive 
‘Councillor, Mahkuma Parishad. Now- 
‘gong inviting . venders in respect of 
Jamunamukh Weekly Bazar for the per- 
' iod from 30-6-80 to 30-6-81. of the five 
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tenders, the petitioner submitted tender 
offering Rs. 2151/-, while respondent 
No. 5 Md. Abdyl] Haque Laskar offered 
Rs. 5051/- and respondent No. 6 Ru- 


pees 2551/-. The Executive Committee 
of the Mahkuma Parishad validly ac- 
cepted the petitioner’s tender and the 
Secretary of :the Parishad sent the 
letter of acceptance to the petitioner 
vide Memo No. L.M.P. 557/80 dated 
23-6-80 and asked him to deposit - the 
first kist money and to complete the 


other formalities, as per Rule 28 (6) of 
the Panchayati Raj (Administrative} 
Rules and clause 5 of the Tender Notice. 
The Petitioner'complied and deposited 
the first kist of Rs. 6453/- only by chal- 
lan No. 5433 dated 25-6-80 and also ex- 
ecuted the lease: deed, whereafter he 
was delivered! possession of the bazar 
on 1-7-80. It appears that respondent 
No. 6, Baliram! Nath preferred an appeal 
and on perusal thereof and hearing his 
Advocate, the respondent No. 2 Secre- 
tary to the Government of Assam, Pan- 
chayat and C.D. (A) Branch by his 
order in Memo: No. PDA. 136/80/12 dated 
4-7-80. purported to be passed under 
Section 138 (2)! of the ‘Assam Panchayati 


Raj Act, 1972,: hereinafter called ‘the 
Act’, remanded the case-to the Mah- 
kuma Parishad‘ for reconsideration and 


give valid reasons and meanwhile Stayed 
the operation of the impugned settle- 
ment order till the matter was recon- 
sidered and the decision confirmed by 
the general body of the Mahkuma Pari- 
shad. The order was communicated to 
the Chief Executive Councillor by a 
telegram No. PDA, 135/80/11 . (Annexure 
B-1), who in his turn by the impugned 
order in Memo No. N. M. P. 563/80/10207 
dated 4-7-80 (Annexure B) communica- 
ted the same to the petitioner and for- 


bade him to manage the bazar. 
Though the direction, on re- 
mand, was for reconsideration, 


because the reasons given — earlier were 
not adeguate, the Executive Committee 


by its order dated 5-7-80 settled the 
bazar with respondent No. 5, Md. Abdul 
Haque Laskar at his bid of Rs. 5051/-. 

Against that order the petitioner filed an 
appeal under S.:138 (b) (2) read with 
S. 133 of the Act which the respon- 


dent No 2 dismissed, vide 
order No. PDA 135/80/28 dated - . 
8-9-80 holding that both the 
respondent’ No.' 6 and the petitioner 


i the petitioner did not appeal. 


- ` petition: filed under S. 138 (b) .(2)- 


1982 
‘would have their turn to get the -offer in 
‘pursuance of the Government - order 


dated 20-6-80 and Assam Panchayati Raj 
(Administrative) Rule 1973, R. 28 - sub- 
r. (6) and the petitioner’s grievance’ has 
not yet arisen. Hence this petition. It 
may be noted that .what were the con- 
tents of the aforesaid order dated 20-6- 
80 is not known. It can; however, be in- 
‘ferred that this order was for issue of 


fresh tenders. The petitioner states that 
he was not served with that order. 
3. The Executive Committee. there- 


after, invited fresh tenders for the bazar 
on 18-9-80 (Annexure F). 


4. This Court, while issuing Rule on 
1-10-80 stayed the operation of the im- 
pugned orders dated 4-7-80, 8-9-80 and 
18-9-80. The petitioner states that by 
virtue of the said stay order he is still 
in possession of the bazar. 

5. Mr. P. Roy, the learned counsel 
for the petitioner submits, that there 
was no illegality or irregularity in set- 
tling the bazar with him by the Execu- 
. tive Committee which was free to. ac- 
cept or reject any tender and he has 
‘already deposited the first kist, executed 
. the lease deeq and has delivered posses- 
sion of the bazar; the appeal by respon- 
dent No. 6 to the State Government was 
-not maintainable as the settlement order 
was vet to be approved by the Mah- 
kuma Parishad: even if the appeal was 
- treated as a revision under S. 138 (2) of 
‘the Act, the order was illegal inasmuch 
-as no notice was issued to the peti- 
tioner, and no records were called for: 
the settlement order issued to respon- 
.dent No. 5 ceased to be of any effect; 
and that the fresh tender could not 
validly be invited in utter disregard of 
the petitioner’s rights arising out of the 
. settlement. 


6. The respondent No. 6 filed an affi- 
.{davit-in-opposition but none appears on 
«ihis behalf. The learned Government Advo- 
[cate does not dispute that no appeal 
junder S. 138.(1) (b) lies until the settle- 
Jment is approved by the Mahkuma Pari- 
Ishad, but points out that the petitioner's 
right under the settlement rules came to 
jan'end when the bazer was resettled 
dwith the respondent No. 5 wherefrom 
The last 
„submission is not correct. In. the affida- 
vit-in-opposition on behalf - of the re- 
‘spondent No. 6 a copy of the appeal 
read 
with S..133 .of the Act by the. petitioner 
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against the order of the Executive Com- 
mittee dated 5-7-80 settling the bazar 
with respondent No. 5.is being annexed. 
The impugned order dated 8-9-80 was 
passed. dismissing that petition. It is, 
therefore, not correct to say that the 
pe-itioner’s rights under ‘his settlement 
came to an end. In this writ petition he 
impugned this order dated 8-9-80 also. 


7. In Dhuliram Bayan v. State of 
Assam, Civil Rule No. 427 of 1974 decid- 
ed on 21-4-75 a Division Bench of this 
Court held that so long as the order of 
Settlement made by the Executive Com- 
mittee is, not approved (or disapproved) 
by the Mahkuma Parishad, no appeal 
against the order of the Executive Com- 
mittee to the State Government is com- 
petent under cl. (b) of sub-s. (1) of 
S. 138. This was reiterated by another 
Division Bench of this High Court in 
Civil Rule No. 471 of 1975 decided on 


5-9-75. It was further pointed’ out in ‘the! 


latter case that under sub-s. (2) of S. 138 
the State Government may call for the 
records in any matter from a Gaon Pan- 
chayat or Mahkuma Parishad and give 
such order as may be deemed necessary 
after examination of such-records. . The 
records of settlement of a bazar made by 
the Executive Committee of a Mahkuma 
Parishad cannot but be said to be the 
records of the Mahkuma Parishad. That 
being so, the State Government has 
jurisdiction to call for the records of the 
settlement of a bazar made by the Execu- 
tive Committee of the Mahkuma Pari- 
shad either suo motu or on an applica- 
tion by any aggrieved person. That be- 
ing ‘so, it has to be ascertained whether 
the State Government entertained the 
appeal petition under sub-s. (2) of S. 138 
of the Act. In the instant case the order 
dated 4-7-80 was ex facie under S. 138 
(2) of the Act. The petitioner, however, 
states that no notice of the appeal or ap- 
plication was issued to or received by 
him. No records of the settlement were 
also called for, from the Mahkuma .Pari- 
shad as required under S. 138 (2). These 
statements find support from the order 
itself, which mentions that the appeal 
petition was read, the learned Advocate 
for the appellant was heard and certi- 
fied copies of the relevant orders of the 
Executive Committee were ` perused. 
These do not indicate that a notice was 


issued to the petitioner or that the re-} 
settlement were called. Thej- 


cords. of 
order, therefore, is ~- clearly violative of 


y 
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the principles of natura] justice and the 


statutory provisions of S. 188 (2) which | 


provides that the State Government 
may at any time call for the records 
and give such order as may be deemed 
necessary after examination of such re- 
cords, aNd the order of the tate Gov- 
ernment in this regard shall be final. 
Issue of notice to the respondent is re- 
quired: by natural justice. The learned 
Government Advocate has nothing to 
show that the records were called for, 
or that notice was issued to the respon- 


dent there. The affidavit-in-opposition 
filed by the respondent No. 6 also 
does not contain any such statement. 


There is, therefore, no ‘escape from the 
conclusion that the impugned order 
dated 4-7-80 in violative of S. 138 (2) 
and the principle of audi alteram par- 
tem and is unsustainable; ‘and hence it is 
quashed. This having been’ quashed all 
subsequent and consequential orders, 
ineffective settlement with the respon- 
dent No. 5 dated 5-7-80, the impugned 
dismiss] order dated 8-9-80, the Execu- 
tive Co-ncil’s invitation of fresh tenders 
dated 18-9-80. (Annexure F) have no 
legs to stand and must similarly be, and 
are hereby quashed. The settlement in 
favour of the petitioner ` having 2¢en in 
conformity with the procedure laid down 
in R.-28 of the Assam Panchayeti Raj 
(Administrative) Rules, 1973, and he 
having deposited the kist and executed 
the lease, is entitled to the rights and 
privileges, and subject to liebilities 
thereunder. 

8. In the result this petition is allow- 
ed. The Rule is made absolute. There 
will be no order as to costs. 


Petition allowed. 
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Ikop. Laidako] Fishing Co-operative 
Society Ltd., Petitioner v. State of Mani- 
pur and others, Respondents. 

Civil Rules Nos. 595. and 156. of 1980. 

D/-27-2-1981. 

(A) Manipur Fishery Rules {1972}, 
Rr. 14 and 26 — Extension of lease — 
R. 14 is with reference to a lesse2 and 
not with reference to the- State — State 
has powers of extension of lease under 
the Rules. 
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For extension of lease, the leasa is a 
prerequisite. ‘Therefore extension of a 
lease could be in favour of a sitting 
lessee only. R.:14 which deals with re- 
mission or extension of lease because of 
drought, flood ete. is with reference to a 
lessee and not ! with reference to the 
State. There is Pa rule putting a speci- 
fic bar on the State in the matter of ex- 
tension of lease. In the absence of pro- 
hibitory Rules, the State or the author- 
ity may be said to have implied power 
to extend a lease. Moreover, R. 26 leaves 
scope for the State to decide in excep- 
tional circumstances about the period of 
lease. In the face of this Rule it may not 
be permissible to hold that the Rules do 
not provide. for any extension of lease. In 
the instant case’ extension of lease for 
one year by the. State on account of loss 
sustained by lessee by drought, held, 
not to be ultra vires. (Paras 9, 10) 


` (B) Constitution of India, Art. 226 — 
Manipur Fishery, Rules, (1972), Rr. 26 
and 35 — Natural Justice — Lessee de- 
posited revenue, ' complied with terms of 
lease and remained in possession of 
fishery pursuant ito order of. extension 
of lease by State —— Subsequent cancel- 
lation of extension without prior notice 
to lessee, violates principies of natural 
justice — Resale in violation of R. 35 — 
Order of cancellation and resale, 
quashed. (Paras 11, 12) 


(C) Evidence Act (1 of 1872), S. 115 — 
Promissory Estoppel — After: Govern- 
ment extended lease, lessee changed its 
position to its prejudice by depositing 
revenue and making fishery arrange- 
ments — Government bound by pro- 


missory eee (Para 13) 
Cases Referred: Chronological Paras 
AIR 1978 SC 597 11 
AIR 1975 SC 266 11. 


R. K. Nokulsana Singh, for Petitioner: 
R.K. Manisang Singh. Advocate-General 
(for Nos. 1 to 3)! and Th. Jbobi Singh, 
(for Nos. 4 and 5). for Respondents. 


ORDER .— In this Writ Application, 
the Ikop Laidakol Fishing Co-operative 
Society Ltd., (hereinaftter referred to as 
the ‘petitioner-Society’) jimpugns the 
order No. 14/2/?7-Fy (Pt-1) dated 29-10- 
80 issued by the Commissioner (Fishery), 
Government of Manipur, cancelling the 
Government’s previous order dated 
31-10-1980, under which extension of 
lease term of the: Ikop Fishery No. 160/ 
161 in favour of Shri Maibam Konungjao 


1982 - 


Singh, Chairman of th: petitioner- 
society for a period- of ote year from 


1-4-80 to 31-3-81 was given; 
and also the order . in~ Memo 
No. 14/3/77-FY (Pt-1)- (2) dated 29-10- 
80, issued. by. the .Commissioner 


(Fishery) Government of Manipur, ac- 
cording sanction to the acceptance of 
the highest bid of Rs. 1,56,000/- (Rupees 
one lakh. fifty-six thousand). per annum 
being lease amount of Ikoyp Fishery 
No. 160/161, (hereinafter. referred to as 
the ‘fishery’) in favour of two ~ indivi- 
dual highest joint bidcers’ Shri Th. 
Badul Singh, respondent Ho: 4 and Shri 
Ksh. Shamu Singh, respondent No. 5, 
for the remaining period from 1-11-80 
to 31-3-81. 


2. The E EE S is a register- 
ed Co-operative Society : with limited 
liability under the Assam - Co-operative 
Societies Act, formed: with the sole ob- 
ject of fishing and dealirg in fish. The 
fishery was put to auction in 1977 for a 
„period of.three years .frcm 1-4-1977 to 
31-3-1980 whereat. the petitioner-society 
offered Rs. 1.50,000/--. per annum while 
the respondents 4 and 5 as individuals 
jointly offered Rs. 1,56, 000/-: per’ annum. 
Though, the individual ‘id was higher, 
yet, applying Rule 31 (2) Ie} of the Mani- 
pur Fishery Rules (heramafter referred 
to as the ‘Rules’), being not less than 90 
per cent of the highest bd of the indi- 
vidua] bidder, the fishery was _ settled, 
with the petititioner-sccety at Rupees 
1,50,000/- per annum and the lease 
agreement was duly executed -and re- 
venue paid. It appears that the respon- 
dents 4 and 5 submittecé representations 
against that settlement, kut the Commis- 
sioner-cum-Secretary, Government of 
Manipur, finally informed them that the 

settlement with the petitioner-society for 
the period of three years from 1-4-77 to 
31-3-80 would hold good 


3. The petitioner-soc:ety ‘applied to 
the Government of Manipur, for exten- 


sion of the lease for a period of ‘one vear - 


On account of losses incurred due to 
drought in . 1978-79.. The. Government 
was pleased to approve the extension of 
the lease for: one year from 1-4-80 to 
31-3-81 and it was ccnveyed by the 
Commissioner of /Fisaery in letter 
No: 14/3/77-Fy (Pt) dated 31-3-80. The 
petitioner-society, pursuant to the ex- 
tension, executed :a leas= agreement and 
devosited the entire ameunt of Rupees 
1,50, 000/-. l 
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4. The respondent No. 2 by Order 
No. 14/3/77-FY (Pt-1) dated - 29-10-80, 
purported to cancel his previous order 
of extension dated .31-3-80 on the ground 
that the Jessee “could not fulfil the con- 
dition given in the Government order 
referred fo above. At the same time, the 
settlement of the amount is Jess than the 
highest bid- and since the settlement in 
favour of the lessee society was illegal.” 
By another order No. 14/3/77-Fy (Pt-1) (2) 
dated 29-10-1980, the Governor of Mani- 
pur was pleased to accord sanction to 
the acceptance of the highest bid of 
Rs. 1,56,000/- from the respondents 4 
and 5, being individual highest bidders, 
for the remaining period from 1-11-80 
to 31-3-1981. 


3. Aggrieved by the aforesaid cancel- 
lation and purported settlement, the 
petitioner-society wrote a letter to the 


‘Government on 30-10-1980 demanding 


justice but got no reply. Hence, this 
petition. 7 

6. Mr. R. K. Nokulsana. Singh, the 
learned counsel for the petitioner- 


society, submits, inter alia, (1) that the 
impugned order -of cancellation of the 
petitioner-society’s extended ` lease is 
violative of the principles of natural 
justice, inasmuch as, it .was. not given 
any Notice to show cause; and that the 
petitioner-society never violated any 
terms and conditions of the lease and the 
extension was not illegal as alleged: (2) 
that the order of cancellation was passed 
on the basis of an application made by 
the respondents 4 and 5, as it appears 
from the order ‘itself, without giving 
any opportunity to the petitioner- 
society: and (3) that the order of settle- 
ment with the respondents 4 and 5 for 
one year without holding any auction 
as prescribed by law is illegal, without 
jurisdiction, violative of the Rules and 
void. 


7. The learned Advocate-General for 
the State of Manipur :demurs that the 
extension ‘order in favour of the peti- 
tioner-society at Rs. 1,50,000/- in face of 
the higher ‘bid of Rs. 1,56,000/- offered 
by respondents 4 and 5 was palpably 
erroneous’ and not in conformity with 
Rule 31 (2) (c) of the Rules, that the 
Government had no power. under the 
Manipur Fishery Rules to extend -a lease 
and .the extension was ‘consequently 
illegal ..and void: that ‘the order of 
settlement for one year from 1-4-80 to 
31-3-1981 in favour of the petitioner- 
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society at Rs. 1,50,000/- was an Execu- 
tive Order, for violation: of which alter- 
native remedy is available and no writ 
petition is maintainable: that the Gov- 
ernment has the power to revise its ex- 
_ ecutive orders as it is done in this case; 
and that the sattlement order in favour 
of respondents 4 and 5 amounts to a 
new settlement and the Government has 
power to make such a settlement. 


8. The precise questions to be deter- 
mined, therefore are (1) whether the Gov- 
ernment has power to extend the fishery 
lease under the Fishery Rules; (2) if the 
Government has no such power whether 
any extension crder so issued will be 
illegal and void: (3) whether there wiil 
be violation of the principles of natural 
justice if the extension order is cancel- 
-led without notice and opportunity to 
the lessee: and (4) whether the Govt. has 
the power to make settlement for one 
_ ‘Year as was sought to be done in favour 
of the respondents in this case. 


9. Rule 31 (2) (c) of se Rules 
vides as follows: 

“31. Highest bid to be accepted. (1) xx 

XXX  KXX XXX XXX 

(2) A co-operative fishing society 
formed of genuine fishermen and re- 
gistered under the Assam Co-operative 
Societies Act, 1949 (Assam Act 1 of 1950) 
as extendeg to the Union Territory of 
Manipur shall be given option of taking 
lease of a fishery at the highest bid of- 
fered by an individual, subject to the 
following conditions: 

XXX XXX XXK XXX 

(c) the final bid of the co-operative 

society is not less than 90 per cent of 


pro- 


the highest bid offered by the indi- 
vidual] bidder.” 
The learned Advacate-General submits 


that the petitioner-society’s bid being no 
less than 90 per cent of the highest bid 
offered by the. individual bidders re- 
spondents 4 and 5, the Society should 
have been given option of taking lease 
at the highest bid offered by the indi- 
viduals and the settlement at - the 
Societv’s own bid was illegal. This sub- 
mission, though sound, does not.apply to 
the facts of this case. - The settlement 
was made for the period of .three years 
‘which period had already expired without 
the séttlemen: being’set aside: Then there 
arose the question of extension. Ex- 
tension” means, 


or state of being extended: a ` stretch- 
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ing out or stretching forth, a carrying 
forward, (Websters Third New Inter- 
national Dictionary). To “extend” 
means, to stretch, pull. or straighten out, 
to strain, (The Shorter Oxford 
English Dictionary), By nature, 
therefore, “extension” must be of a 
thing already in existence. For exten- 
sion of a lease; the lease is pre-requi- 
site. In the instant case, therefore, in 
case of the  petitioner-society. a sitting 
lessee, . there could be an extension of 
the lease. In case of respondents 4 and 
5. there .could be no question of exten- 


sion. It would be a case of a fresh 
lease. - i l 
10. The learned Advocate-General 


refers to Rule 14 of the Rules, which 


provides as follows: 


“14. Lessee not entitled to remission or 
extension of lease— Fishery lessees 
will not be entitled to remission or ex- 
tension of the lease because of flood, 
drought, want of fish or any accident: 


Provided that’ the Administrator may 
remit if the refusal to remit will cause 
serious hardship to the lessee.” 


So. under this Rule, a lessee will not 
be entitled to remission or extension: of 
the lease, because of the grounds stated. 
But, the State Government may remit 
if the refusal to remit would cause seri- 
ous hardship to’ the lessee. Reference 
has also been made to Form MII, the 
prescribed form of Fishery Lease under 
Rule 39, which reads: 
“The undersigned on behalf of the 
President of India authorises you. 
slo resident at to fish 
within the limits: of the fishery known as 
fishery No. - belong- 
ing to Government for a period of 


from to i on payment by you 
of an annual sum of Rs. to be 
paid in the following instalments, and 


upon the dates named below subject to 
the conditions following: 


XXX XXX | XXXX 


. (ii) No. allegation. on your part ofany 
losses incurred by inundation drought or 
searcity of fish, or other accidental oc- 
currence shall be of any avail to` ex- 
cuse you from. payment in full of. the 
revenue’ you have engaged to pay .- and 
no extension of lease should be given 
on any consideration. whatever and if. 
you suffer loss from. any cause you will 
have to bear ‘the lass. 

XXX .XKX XEX 


~ 


#. . 
KXX ` o 


‘ 
` 
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From these, the learned ` Advocate-Gen- 
eral, submits that the Gov2rnment has 
no power of extension of ishery lease 
under these Rules and as such the ex- 
tension order was illegal anid Govern- 
ment has the right to cance] that order. 
Admittedly, there is no othar Rule, deal- 
ing with extension of lees. It may, 
however, be noted that tnere is no Rule 
putting a specific bar on he State in 
the matter of extension cf lease. Thesa 


provisions are with reference to the 
lessee and not with reference to the 
State The State or the Authority 


granting a lease in the absence of prohi- 
bitory Rules may be saic to have im- 
plied power to extend a lease. . Rule 26 
of the Rules, provided as ~ollows: 

“26. -Lease to be for three vears. The 
right of fishing in’ registered fisheries 
shall ordinarily be leased for not less 
than three years, unless decided other- 


wise’ by the Administrator jn imd 
~vidual cases in exceptional circum- 
stances.” 


This Rule leaves scope fer the State <0’ 


decide in exceptional] circumstances 
about the. period of the lease. — 


sible to hold that the Rules do not pro- 
vide for any extension of lease. 

- 41. Once the extension granted to 
the petitioner-society is held not to be 
ultra vires, the validity cf its impugned 
cancellation has to be tested by statu- 
tory provisions’ and the 
natural justice. Admittedly. no notice 
was given to the  patitioner-society 
at the time of cancéllation of the exten- 
sion and re-sale to resporadents 4 and 5. 


jItisnot denied that the petitioner-society 


deposited the revenue pursuant, to the 
extension and remained in possession of 
the fishery. 
natural justice demandec that a nolice 
be issued to the petitioner-society so 


that it could explain its position. There 


is clear violation of this principle where- 
fore the impugned order of cancellation 
is not sustainable. The petitioner’s re- 


presentation Annexure <A/7, was, also 
not replied to, The petitioner. has 
rightly: relied on AIR .19°8 SC 597 and 
AIR 1975 SC 266. -> 

' 12. Under. Rule 35 of the Rules. 
should the lessee relinquish his lease 


during its tenure or default in anv pay- 
ment or infringe the terms of the. lease- 


in Form No. TI, the lease may = termi- - 
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In face. 
of this provision, it may aot be permis-~ 


principles of 


Under suck. circumstances,- 
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nated by the Deputy Commissioner after 
giving amn opportunity to the lessee con- 
cerned to explain as to why such ac 
tion should not be taken and the fishery 
may be put to re-sale: which shall be 
at the risk and on account of the lessee 
concerned, In case of such re-sale 
not Jess than 10 days’ notice of sale 
shall be given. Admittedly. this rule ' 
was- not complied with as there was no 
notice of re-sale and no opportunity 
was given to the lessee. The vpeti- 
tioner-society states that it did not vio- 
late’ any condition of the lease. This! . 
rule empowers the Deputy Commissioner 
to put the~fishery to re-sale at the risk 
and on account of the lessee concerned 
under circumstances’ prescribed there-| - 
in. There being clear violation of this 
rule, the impugned order of re-sale to 
respondents Nos. 4 and 5 has to be re- 
garded as ultra vires and void. ' 

13. As after the Government ex- 
tended the lease of the petitioner- 
society, the latter changed its position to 
its prejudice by depositing the revenue 
and incurring expenditure in making 
fishing arrangements, the former may 
even be bound by promissory estoppel. | 

14. In the result, the petition suc- 
ceeds. The impugned orders are 
quashed. The rule is made absolute. I 
leave the parties to bear their own 
costs. | 


Collector of Kamrup 





$ Petition allowed. 
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Rabindradhar Barua and others, Ap- 
pellants v. Collector of Kamrup, Respon- 
dent. 


First Appeal No, 54 of 1970, 
22-5-1981*. 

(A) Land: Acquisition Act (1 of 1894), 
S. 23 — Compensation — When can be 
determined. on basis of comparable in- 
stances of sales — Relevant considera- 
tions. i \ 

The relevant considerations to he 
borne in mind before granting compensa- 
tion on the basis of comparable sales 
are whether the two lands were situat- 
ed in the same. locality, one in the vici- 


D/- 


*From Judgment of Asstt, Dist J., No. 1 


-Gauhati. D/- 18-3-1970. 
JY/KY/E833/81/HR/RSK 


“EER 4 


+ 
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nity of the other, and whether the time 
gap between the dates of acquisition and 
comparable sales was reasonable. The 


` locality or vicinity is not always mea- 


` surable in terms of feet or furlongs; 
and the reasonable time is not always 
measurable in terms of days or months. 

(Para 15) 


In the instant ease, there was evi- 
dence of a sale in respect of land which 
was close to the acquired: land. The 
sale had taken place about a year sub- 
sequent to the notification for acquisi- 
tion, There were two other sales in 
respect of lands situated in the neigh- 
. bouring village, j 


Heid, the time gap between the dates 
. Of acquisition and transaction of sale of 
land - close to the acquired land “was 
not unreasonable, and, therefore, the 
sale could not be ignored..So also, the 
other two sales could not be ignored 
for the two villages, viz., the village in 
which acquisition took place and the 
‘ village in which the sales took place, 
were in the vicinity of each other. AIR 
1929 PC 92. AIR 1939 PC 98, AIR 1959 


SC 429, AIR 1972 SC 1417, AIR 1980 
SC 1870, AIR 1980 SC 633 and AIR 
1980 SC 775 Rel- on. 

(Para 15) 


(B) Land Acquisition Act (1 of 1894), 
S. 23 — Grant of compensation — Agri- 
cultural land containing fruit bearing 
trees acquired for construction of Rail- 
way Marshalling Yard — Although land 
should be evaluated like neighbouring 
homestead land, owner cannot be denied 
compensation in respect of fruit bearing 


trees — He is entifled to capitalization. 
yield. AIR 1989 SC 633> 


of 20 years’ 
Ref. 


Cases Referred + 


AIR 1980 SC 632 : 
1980 UJ (SC) 516 
AIR 1930 SC 7735: 


. (Para 22) 
Chronological Paras 


1980 AH LJ 275: 
14, 22 
1980 Tax LR 303 


(1980) 2 SCC 1 
AIR 1980, SC 1870 : 1980 UJ (SC) 600 13 
AIR 1973 SC 2463: (1973) 2 SCC 504 21 
AIR 1972 SC 1417 : (1972) 1 SCC 480 12 
ATR 1970 Mad 184 : 82 Mad LW 661 20 
AIR 1959 SC 429 ;'1959 SCJ 431 12 


AIR 1959 Andh Pra 52 : (1958) 2 Andh 


WR 116 | 21 
AIR 1939 PC 98 : 43 Cal WN 557 12 
AIR 1929 PC 92: 1929 All LJ 249 : 33 
` Cal WN 458 l -B 


23 Mad LW 336 


AIR 1926 Mad 945 (2): i 
l 9 
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S. N, Medhi, for Appellants: D? N. 
Konwar, Govt, Advocate Assam, for 
Respondent. | 


SAIKIA, J. :— 
first appeal ‘is| from the reference Court 
judgment in Mise, Case No. 27 of 1966, 
arising out of L. A. Case No, 24 of 1959. 


- 2. The ' appellants’. inherited - land 
measuring 75B 3K 15L under Dag 
Nos, 208, 210,/ 212, 213 and 214 covered 
by K. P. Patta No, 54 of Noonmati vil- 


lage, Panbarj Mouza, Gauhati was ac-. 
- quired for construction Of the- Railway 


Marshalling Yard (Project No. ITB) in 
L. A. Case No. 24 of 1959 wherein the 
notification under S, 4 (1) of- the Land 
Acquisition Act, 
as ‘The Act’, bearing “No, RLA.4/60/59, 


was issued on.8+10-1961 and the declara- 


tion under. S.|6 of the Act. bearing 
No, RLA. 4/60/60, was issued on 8-10- 
1961. The possession of the land was taken 
On 4-2-1960 even prior to the Notifica- 
tion. The Collector classified thereout 
14B. 2K. OL. as homestead and 1B. 1K. 
15L. as cultivable land, There. were 
four standing houses and: huts and a 
large number of standing trees, as shown 
in Ext. 
and a barbed 


oe 


‘ire fencing around, - 
The Collector in his award dated 


l A.LR. 


hereinafter: referred to- 


1, and: 9 tanks, some with fish,. 


~ 
This land acquisition 


y 


” 


5-5-64 gave @ Rs. 12,000/- per pbigha~of - 


homestead land| and @ Rs. 10,000/- per 
bigha of cultivable land, the total for 
land being Rs, 1,86,300/-. He also 
awarded for: the trees land crops Rupees 
11,652.87 p. and Rs. 5,540.30 p. for the 
houses and huts Rs. 5,994.00 and Rupees 
,2.920.37. and solatium @ 150% amount- 


-ing Rs. 31,423. 08 p: the total] compensa- 


tion allowed thus being Rs, 2,43.430.62 p. 


4, The reference made under S. 18 
of the Act dt, 26-6-64 was registeréd as 


Mise, Case No. 27 of 1966 wherein the 
appellants ‘claimed compensation for 
the land @ Rs: |35, 000/- per bigha. for 
the house and trees Rs. 1,50,000/-. For 


the tanks and fish Rs. 1,50 000/- and for 
loss of prospective income Rs. 1,00,000/-. 
The referencé Court by its judgment dt, 
18-3-70 rejected | the 
homestead and cultivable land and en- 
hanced’ the compensation for the land 
uniformly to Rs, 15,000/- per bigha and 
for the tanks to! Rs. 9,000/- and refused 


to enhance on the other heads, Hence 
this first appeal. | 
5. The appellants herein claim @ 


Rs. 24,200/- per |bigha for land Rupees 
1,15, 000/- for the trees, and Rs, ‘27,000/- 


Y 


! 
i 
{ 
i 
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classification into 


ł 
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for nine tanks. This means they claim 
additional Rs. 1,44,900/- for the land. 
Rs, 100,000/- for the trees and Rupees 
14,000/- for the tanks. 


6. Mr. S. N. Medhi, the named coun- 
sel for the appellants, submits that the 
reference court did not take into con- 
sideration the relevant exhibits and the 
potential value of the land and did not 
properly ascertain its market value. 
Tt also did not adequately compensate 
for the the fruit bearing trees, Mr. D. N. 
Konwar, learned counsel for the Collec- 
tor, counters submitting that the re- 
ference Court committed no error, and 
correctly assessed the compensation 
both för the land and for the trees ac- 
cording to accepted prirciples. ` 


7. Mr. Medhi draws our attention to 
the justification report (Ext. C) for pro- 
ject II-B wherein it is stated. ‘This 
project covers an area of 51B. 3K. OL. 
of land in Village Noonmati in Mouza 
Panbari, the lands are mostly high lands 
lying by the Southern side of the Noon- 
mati road, about a furlong east of the 
Industria] Estate. They contain a valu- 
able orchard belonging to Rabin Barua 
and brothers and other homesteads be- 
longing to different persons. A Marwari 
gentleman had started construction of a 
flour mill, but stopped from completing 
it in view of the projected acquisition of 
the land for the marshalling yard. On 
the north and east of the block, prac- 
tically all lands have b2en acquired for 
the Refinery. the main site of which is 
located about a mile ta the east”, 


8 Before the reference Court Exts 
15. 16 and 17 were filed. Ext. 15 is a 


Sale deed dated 11-9-1962 of one bigha. 


of land at village |. Noonmatj for 


Rs. 24,000/-. Ext. 16 is also a sale deed 


of 3 kathas of land at Village Bamuni- 
maidan for Rs. 12,000/- on 5-5-1958 
(Rs. 20.000/- per bigha). By Ext. 17 
3 Kathas of land at village Bamunimai- 
dan was sold on 18-1-1961 at Rs. 19,000/- 
(Rs. 31,866/- per bigha). Ext 15 has 
been discarded by the reference court as 
it was about a year subsequent to the 
notification (8-10-1961). Exts. 16 and 17 
were discarded holding that the lands 
were near Gauhati and far away in 
Bamunimaidan beyond Noonmatj village. 


9. P. W. 2, Shri Ghana Kanta Deka, 
Gaonbura of Noonmati Village, deposed 
that the garden meaning the acquired 
land was by ‘the side of the Gauhati- 
Sonapur road and that the New Gauhati 


Rabindradhar ‘Barua v. 


°10,000/- per bigha. 


~— 


Gau. 19 


Station was established over the garden 
land and that Bamunimaidan goan and 
Noonmati gaon were contiguous to each 
other. City Bus communication started 
to Noomati from 1958 and that the place 
was well developed due to the establish- 
ment of the Industria] Estate and the 


Collector of Kamrup 


Refinery. He further deposed (on 6-1- 
1968} that the land of this area was 
sold at Rs. 3,000/- to Rs. 4,000/- per 


bigha in 1958/1959 and then the value 
of land rose to Rs. 6,000/- or Rs. 7,000/- 
per Katha., This works out at Rs. 30,000 
or Rs, 35,000 per bigha. P. W. 3 also 
said that the Refinery and the Industrial 
Estate were established in that area 
before the land was acquired and that 
workshops, mills, and industries were 
established there. P. W. 4, the Revenue 
Kanango, also deposed that the acquisi- 
tioned land was within two furlongs of 
the Industria] Estate and that the other 
industries were also  esablished there. 
P. W. 7, Dhirendra Nath Barua, deposed 
that Ext. 15 land was very near to the 
acquired land and that Bamunimaidan 
and Noonmati were adjacent villages. 
Ext. 16 land was low lying land and 
about 5 furlongs away from his land. 

10. From the above evidence certain 
facts emerge, namely, that Noonmatj and 
Bamunimaidan are adjacent villages and 
that the acquired land is situated near 
the Refinery. the Industrial Estate, and 
the Railway Station as well as other 
industria] establishments. The land ‘is 
by the side of the Noonmati road. It is 
also clear from the sketch map that 
Dag No, 210 partly, while Dag No. 213 
fully abuts the Gauhati-Sonapur road. 
and between that road and Dag No, 212 
there is only a small strip (Dag No. 211). 
All the dags are situated between the 
Gauhati-Sonapur road on the north and . 
the Railway line on the south, 

11. Two judgments, namely, Exts, 14 
and 18, have been filed, in the reference 
court, Ext. 14 is a reference Court 
Judgment dt, 30-6-67 relating to land of 
IB. 1K. 2L. of K. P. Patta No. 13 of Dag 
No. 207 which was acquired by the same 
notification dt, 8-10-61 for the same pro- 
ject and compensation given was Rs. 
15,000/- per bigha by the Reference 
Court, while the Collector awarded Rs. 
Dag No. 207 is an 
interior dag. sandwiched between dag 
Nos. 205 and 206 on its north and dag 
No, 414 on its south. Thus the land 
of dag No. 207 may be somewhat less 
valuable than the dags Nos, 210,'212 and 


20 Gan. 


-213 which abut the’ Gauhati-Sonapur 
road. In Ext. 14 the Reference Court 


observed that the market value per 
bigha was about’ Rs, 16,000/- but it 
awarded @ Rs 15,000/- per bigha. 

12. Mr. Medhi submits that the 


potential value was not considered in 
this case by the Reference Court. It is 
correct that by discarding altogether 
Exts. 15, 16 and 17 and not relying upon 
- Exts., 14 to the desired 
ference Court does not appear to have 
expressly considered the potential value. 
Ever since the Privy Counci] observed 
in Atmaram Bhagwant Ghadge v. Col- 
lector, AIR 1929 PC 92 that an` owner 
of land is entitled to the value to him- 
self of the property in its actual condi- 
tion at the time of expropriation-of all 
its then existing advantages and with 
all its future possibilities, excluding only 
any advantages due to the carrying out 
of the scheme for the purposes for which 
the property was being acquired, and 
in Narayana Gajapatiraju v. Revenue 
Divisional Officer, AIR 1939 PC 98 that 
the compensation must be 
by reference to the price which a will- 
ing vendor might reasonably expect to 
obtain from a willing purchaser and 
that in ease of land its value in general 
can be measured by a consideration of 
the prices that have been obtained in 
the past for land of similar quality and 
in similar position and this is what 
must be meant in general by market 
value, their Lordships of the Supreme 
`- Court have been emphasising this aspect. 


In the Special Land Acquisition Officer, 


Bangalore v. T. Adinarayan Setty, AIR 
1959 SC 429 it was observed that the 
function of the Court in awarding com- 
pensation under the Act is to ascertain 
the market value of the land on the 
date of notification under S. 4 (1) and 
that the method of -valuation may be 
(i) opinion of experts, (ii) the price paid 
within a reasonable time in bona fide 
transaction of purchase of the lands ac- 
quired or the lands adjacent to the land 
acquired and possessing similar advant- 
ages: and (iii) a number of years’ pur- 
chase of the actual or immediately 
prospective profits of the lands ac- 
quired. In Smt. Tribeni Devi v. The 
Collector, Ranchi, AIR 1972 SC 1417 it 
was held that the land acquired has to 
be valued not only with reference to 
its condition at the ‘time of the declara- 
tion under S. 4 of the Act but its poten- 
tial value ‘also’ must be taken into ac- 
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count. 


extent the Re- 


determinéd. 


“under Section bla been 
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The sale deeds of the lands 
situated in the vicinity and the compar- 


able benefits and advantages which they 


have furnish a rough and ready. method 
of computing ‘the market value, The 
High Court therein, however, was held 
not to have been justified in giving 10 
per cent towards potentia] value because 
that element was inherent in the fixa- 
tion of the market value of the land and 
could not be assessed separately. 


13. In Adusmilli Gopalkrishna v. 
Spl. Deputy Collector (Land Acquisition), 
AIR 1980 SC |1870, it was ruled that 
an_ assessment of the compénsation’ pay~ 
able for land accuired must take mto ac- 
count several factors, including the 
nature of the land, its present use and 
its capacity for a higher potential, its 
precise location in relation to adjoining 
land, the use ito which neighbouring 


land has been ‘put and the impact of. 


such use on the Jand acquired and so on. 


14. In Deep Chand v, State of U. P. 
AIR 1380 SC 633, a vast area of agricul- 
tural land lying within the Municipal 


limits of Muzaffarpur town was acquired 


for the purpose! of Housing Co-operative 


Society in 1948 `and the Collector award- 


ed çompensation at the rate of 2 annas 


per square yard of land which was in- 
creased to § annas per sq. yard by the 
District Judge in a reference. 
reme Court observed that from the 
transactions of sale produced as exhibits 
in the case it jwould be seen that the 
price of the land in the locality was 
doubled in the course of three years 
near about the: time the notification 
issued, The 
High Court was!not right in completely 
brushing aside a sale of 5 bighas of 
land containing a mango grove and lying 
to the east of ithe Railway line at 
Rs, 7/- per square yard, Their Lord- 
ships accordingly, fixed the market -value 
at Rs. 2/6/- per square. yard. - 


15, Considering in the light of, the 
above principles ithe Reference court 
may not -have been justified in discard- 
ing Exts, 15, 16; and 17 altogether, the 
distances of time and place being not 
unreasonable and the villages Noonmati 
and Bamunimaidan being included in 
the same locality: or vicinity. It may be 
observed that the relevant consideratioris 
are whether the two lands were situated 
in -the same locality, one in vicinity of 
the other, and whether the distances of 
time between a two transactions were 

| 
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reasonable. 
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The ‘locality - 
not always measurable in terms of feet 
or furlongs; and the reasonable time is 
not always measurable in terms of days 
or months. As was observed in Mrs 
Khorshed Shapoor Chenai v. Assistant 
Controller of Estate Duty, Andhra Pra- 
desh. .AIR 1980 SC 775, upon acquisi- 
tion of his lands the claimant has onlr 
one rights, which is, to receive compen- 
sation of the lands at their markez 
value on the date of the relevant noti- 
fication and it is this right which i 
quantified by the Collector as well æ 
the Civi) Court. It is the duty of a 
Court to give the owner as nearly æ 
possible the market value and. failure 
to do so would result in unjust enrick- 
ment of the acquirer on the one hand 
and unjust deprivation of the. owner on 
the other, which would be unethical and 
time. Considering 
the facts and circumstances of the casa, 

including the imponderables, we would 
fix the compensation for land at 
Rs. 16,000/- per bigha in this case. ` 


16. Mr. Medhi forcefully argues that 
have been 
grossly jimadequate. The list of tre2s 
(Ext. 1) was prepared oy the Kanango 
himself, and was examined in presenze 
of the Railway Officer who signed it, 
There were 212 Nos. of fruit bearing 


-betel nut trees, and more than one thoa- 


sand betel nut trees ready to bear fruit. 


Besides these many betel nut  plarts 
were being grown which were 
not. recorded, That witness deposed- 


that the garden was well maintained. 
There was, according to P. W, 1, also an 
apprpoved list of compensation for trees 
for the District of Kamrup (Ext. 2) vaiid 
till 31-1-69. That list was also not cœ 
sidered, 


17. P. W. 4 deposed that he had also 
bete] nut trees in his house and that me 
‘bete] nut tree gives three bunches of 
nuts -a year and one bunch contaired 
about 2/3° ‘pons’ (One pon contain 80 
nuts), According to him price of betel 


nuts per pon used to be approximately | 


Re. 1 or 1.50 in 1959/60 but became very 
high later, One betel-nut tree yielded 
fruits for many years, hé deposed, 


1g. The reference court viewed Ext. 
2 with suspicion. In it value of big 3e- 
tel nut trees is stated to have been fix- 
ed at Rs, 60/~ per tree and so also a big 
coconut tree at. Rs.-60/-. This the leam- 


-ed court considered to be absurd as ac- — 
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cording to it the coconut trees ought to 
have been valued at a higher price. The 
Collector © awarded Rs. 11,652.87 p. for 
the trees and the reference couri found 
no basis or material for enhancing the 
same, The basis of the valuation, how- 
ever, is not clear. There were, as already 
stated, 212 fruit bearing and more than 
One thousand ready for fruit bearing 
betel nut trees, besides .many plants. 
These 1212 trees would have yielded for 
many years, Even at 1958/59 price one 
tree would yield minimum Rs. 3/- per 
year and at that rate the total annual 


yield would be Rs, 3,036/-. A conserva- 


tive estimate of fruit bearing period of 
a betel nut tree could safely be taken 
as 20 years. 


18. In Shunmuga Velayuda y, Collec- 
tor of Tanjore, AIR 1926 Mad 945 (2), it 
was observed that in case of coconut 
topes, it was reasonable basis for fixing 
the market value to calculate ten years’ 
purchase on the average income of the 
yielding trees plus the value of the tim- 
ber of the non-yielding trees. It was 
also pointed that the land acquired . 
under the Act should not be valued as 
a building site and at the same time 
valued upon the footing of the produce 
of fruit of the trees remaining there. 


20. The above principles were fol- 
lowed in the State of Madras vy, Alame- 
luthayammal, AIR 1970 Mad 184, where 
it was observed that if a certain land 
had been valued as an agricultural land, 
it was reasonable to ascertain the capi- 
talised income of the fruit bearing trees 
in which case the period for computation 
of value should be-, taken as only ten 
years, But if the site is valued as a 
house site, the trees standing thereon - 
‘cannot be valued on the basis that it is 
fruit-yielding. tree and at best the value 
of the tree as timber or fue] alone can 
be taken into account. Otherwise, the 
valuation wil] really result in duplica- 
tion of values. ; 


21. . In the State of Tamil Nadu v 
Rev. Brother Joseph, 1973 (2) SCC 504: 
(AIR 1973 SC. 2463), where the area ac- 
quired comprised 3 topes of coconut 
and oranges and the method adopted by 
the L. A. O. and the reference Court 
for valuing was to capitalize the net in- 
come at 20. years purchase and the High 
Court held that the capitalisation of the 
net income of the 20 years was the fair 
method for - arriving at. their market 
value, their Lordships of the Supreme 
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Court observed that there was no dis- 
cussion in the judgment of the princi- 
Ple on the basis ` of which such a method 
of calculation was adopted, and refer- 
‘red to AIR 1959 Andh Pra 52, Kampalli 
Nageshwara Rao v. Special Deputy Col- 
lector, where the Court approved the 
method for valuing orchards by capita- 
lizing their net income at the number 
of years’ purchase, which had to be fix- 
ed with reference to the nature of the 
trees and other circumstances and capi- 
talised the net income at 15 years’ pur- 
chase for finding out the market value 
of the coconut garden and the orange 
orchard, The reference’ Court and the 
High Court were held to be correct in 
capitalizing the net income of those 
- topes at 20 years’ purchase to find out: 
their’ market value, Their Lordships did 
not think that the capitalization of the 
net yield was not a fair method to arrive 
at the market value of those topes and 
that the method was not in any way | 
unreasonable. 


, 22. In the instant case we have ap- ` 
plied the principle of potential value of- 
the acquired land as homestead land, If 
we apply the principle of expected re- 
curring yield from the trees, the ques- 
tion arises whether it will amount to 
giving double benefit to the owner — 
once as homestead land and then “as 
ground for fruit yielding trees, In Deep 
Chand’s case (AIR 1980 SC 633) (supra) 
‘the Supreme Court held that the High — 
Court was not right in completely brush- 
ing aside the sale deed dt, 11-3-1948, 
Ext, 9 by which about 5 bighas of land 
‘was sold approximately @ Rs. 7/- per 
sq. yard. -This implies that agricultural 
land ccntaining mango grove. could be 
treated alike with agricultural land 
lying within the Municipal limits acquir- 
ed for the purpose of Housing Co-opera- 
tive Society. In the instant - case the 
land has been acquired for construction 
of the Railway Marshalling Yard and, 
‘las such, though hitherto agricultural 
land containing fruit bearing trees it 
would be proper to evaluate it like other 
neighbouring land used as homestead 
land, The unearned increment in land | 
value is the result of environmental fac- 
tors while the fruit bearing trees had to 
be planted and nourished investing capi- 
ta] and labour. This garden having been 
a running commercial proposition and 
the fruit trees with recurring expected 
annual vield having been planted and 
yielded fruit, it may not be proper to 
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deprive the owner of the expected yield 
simply on the, ground that the land it- 
self ‘has been valued as homestead land. 
It is in evidence that the bete] nut trees 
yielded fruit for many years and, capita- 
lization of 20 years yield for each betel 
nut tree would not be unreasonable. It 
is admitted that the orchard was well: 
maintained and. valuable, Ext, 2 was 
the ‘approved list which was prepared 
by the Government, In that list for be- 
tel nut trees value was fixed at Rs. 60/- 
each. Calculated 20 years’ yield in the 
instant case also is Rs. 60/-, Considering 
the fact that the land has been valued 
as homestead and some cost of mainten- 
ance would be there, it would ‘be rea- 
sonable to allow compensation at Rs. 50/- ° 
per betel nut tree. As one thousand of 
the trees wére only ready to bear fruit, 


we fix the, Itota] compensation at, 
Rs. 50.000/ (Rupees fifty thousand on 


this head, | 


23. As ‘regards interest, the reference 
Court awarded lat the rate of six per 
cent per annum from the date of Col- 
lector’s award. It is in evidence that 
possession of the land was taken on 4-2- 
1960. So interest shall be due and paid 
at the rate of Six per cent per annum 
from the date of taking over possession 
to the date of award, and at the Same 
rate on the enhanced compensation till 
the date of payment, less what has al- 
ready been paid On this account, 


24. We do not find sufficient reckon- 
able materials ito interfere with the 
amounts of compensation awarded on 
the other heads. | s 


25. In the result, the .appeal is ac- 
cordingly allowed, but without costs. 


S. M. ALI, 5 ares 
| ‘ Appeal allowed, 
3 
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Abdul Latif, Petitioner V. Akil Zaman, 
Opposite Party. 
Civil Revn, No. 162 of 1980, D/- 6-5- 
1981.* 


(A) Civil P. C. (5 of 1908), Ss. 148, 
151; O. 9, R. 13 — Application under 
0. 9, R. 13 for , setting aside ex parte 


*From order of J. Singh Chetry, Sadar 
Munshiff Gauhati, D/- 30-5-1980. 
HY/HY/D849/81/HR/RSK 
E 
| 


~ 


. — Order vacated by 


1982 . 


decree — Defendant ordered to pay 
court fee within fixed time on payment 
of which final order as to zevival would 
be passed — Held Cours could extend 
time expressly or impliedl7 u/s. 148 or 


151 provided defendant applied for -.ex- - 


tension before dismissal of application 
under O. 9, R. 13 for defaut in payment. 
but extension could not be granted after 
dismissal. AIR 1925 Pat 299 and AIE 
1961 SC 882 Rel. on. (Paras 10, 13, 14) 

(B) Civil P. C. (5 of 1903), O..9. R. 13 
and O. 43, R. 1 (d) — Order rejecting 
application to set aside ex parte decre= 
order of revival 
passed on same day in abseńce of OIF 
posite party — Held revival order pas 
ed behind back of „opposite party was 
against rules of natural justice and it 
was without jurisdiction since dismissal 
order under O. 9, R. 13 was open to ap- 
peal under O. 43, R. 1. (Principles ef 
natural justice), AIR 1871 Assam 156 
and AIR 1976 Gauhati 18 Disting. 


. (Para 14). 


Chronological Paras 
12 
_ [1 


Cases Referred : 
AIR 1976 Gau 16 
AIR 1971 Assam 156 
AIR 1961 SC 882: 
AIR 1925 Pat 299 10 

N. A. Laskar and A. B. Choudhary, 
for Petitioner: A. K. Phukan, for Op- 
posite Party. 

ORDER :—- The plaint petitioner in 
this Civil Revision challenges the orcer 
dt. 30-5-80 passed by the Sadar Muns-ff, 
Gauhati in Mise. (J) case No. 13 of 1¢80 
on the defendant-respondent’s applica- 
tion for revival of Title Suit No, 44 of 
1979, requiring him to deposit cost of 
Rs, 250/- by 7-6-1980: and the order 
dt. 3-7-1980 vacating the earlier order 
of dismissal of the Misz. (J) case. 

2. The plaintiff-petit:mer’s Title Suit 
No, 44 of 1979 was decr2ed ex parte on, 
25-2-80. The Misc. (J) case No. 13 of 
1980 was registered up2n the appliza- 
tion by the defendant-respondent under 


'O 9 R. 13 for setting asde the ex parte 


decree, By order dt, 30-5-80 the defen- 
dant respondent was required to dezo- 
sit the cost of Rs. 250/- by 7-6-80 when 
only fina] order would be „passed, The 
defendant-respondent failed to do so, 
and on 10-86-80 he filed an application 
praying for extension of time fo depo- 
sit the amount, It appeers that no deci- 
sive order was passed:on this applica- 
tion. On 3-7-80 the cefendant-respon- 
dent, instead of depositing the amount, 


Abdul Latif v. 


(1962) 1 SCA 294 10. 
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filed an application for reduction of the 
cost amount from Rs. 250/- to Rs- 100/-. 
The Court refused to do so and dismis- 
sed the Misc. (J) case No, 13 of 1980 
for failure ‘to comply with the order dt. 
30-5-80, Later, on the same day, the de- 
fendant-respondent filed another ap- 
plication stating that he deposited ‘the 
cost of Rs, 250/-, and praying for revi- 
val of the case, whereupon the Court 
passed the second impugned order vacat- 
ing his ‘earlier order of dismissal of “the 
Mise. (J) case, and ordering that the 
case should proceed: and fixing 11-7-80 
for stamps in the main suit, Hence this 
petition, 

3. Mr. N. ‘A. ' Laskar, the learned 
counsel] appearing for the plaintiff-peti- 
tioner submits, inter alia, that in his 
order dt, 30-5-80 the learned Munsiff 
after having clearly observed that the 
petitioner had not been able to show as 
to his inability to take steps prior to the 


date fixed and as Such the petition for ` 


revival had got no force, he acted il- 
legally and with material irregularity 
in granting the prayer for revival at a 
cost of Rs. 250/- payable by 7-6-80: that 
even if that order is held to be valid, 
by his earlier order dt, 3-7-80 he reject- 
ed the, prayer for reduction of the cost 
and clearly dismissed the, Misc. (J) case 
No. 13 of 1980 in terms of the order dt. 
30-5-80, and having so dismissed he 
became functus officio and the order 
was clearly appealable under O. 43 R. 1 
and’ his later order of the same date, 
vacating his earlier order of dismissal, 
passed behind the back of the plaintiff- 
petitioner, is clearly beyond jurisdic- 
tion and violative of the principles of 
natural justice and hence liable to be 


. quashed, 


4, Mr. A. K.” Phukan, “ihe learned 
counsel appearing for the defendant- 
respondent on the other hand submits 
that there is no infirmity in the order 
dt. 30-5-80 on'the prayer for revival re- 
quiring the defendant-respondent to de- 
posit cost of Rs. 250/- by 7-6-80 when 
only necessary order would follow. The 


. defendant-respondent in his application 


dt- 10-6-80 prayed for extension of time 
and that application was ordered-to be 
put up On 16-6-80 which meant that the 
prayer for extension was entertained 
though no order was passed, His next 
application dt, 3-7-80 for reduction of 
the cost from Rs. 250/- to Rs. 100/- was 
no doubt rejected, . but that did not 
disentitle him te deposit me amount of 


~ 
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Rs, 250/- and he having so deposited 
the amount on 3-7-80 the Court was jus- 
tified in accepting the amount as per 
order dt. -30-5-80 and in vacating its 
earlier dismissal order, Counsel submits 
that the conduct of the Court showed 
that the time was extended by implica- 


tion; and hence this petition is not 
maintainable. =. 
5. For propér appreciation of the 


arguments the materia] portions of the 


orders may be extracted, The operative ' 


portion of the order dt, 30-5-80 reads: 


- “It ig crystal] clear fram the order 
-dt, 25-2-80 that the advocate for the 
petitioner declined to take steps and 
allowed the suit to proceed ex parte. 
So considering the facts and circum- 
stances of the case it is seen that the 
petitioner has not been able to show as 
to his inability to take steps prior to the 
date and.as such the petition for revival 
has got no force, However considering 
the' fact of his illness on the date fixed 
‘and the interest of justice the prayer 
for revival may he allowed only ata 
cost of Rs. 250/- to the opposite party 
plaintiff decree-holder, Petitioner will 
deposit the amount by 7-6-80 when only 
necessary order will follow.” 


. 6. The plaintiff-petitioner having not 
challenged this order earlier, and he 
having relied on the first order dt. 3-7- 
80 whereby the Misc. (J) case was dis- 
missed, he cannot now be allowed to 
turn back and challenge this prior order 
also” in this revision petition.. 


7, The’ next order is dated 3-7- 80 and 
is to the following effect: 


- “Seen the petition No7 492/80 filed by 
the petitioner, Opposite party is pre- 
sent. In the` previous petition of- the 
petitioner, there was no prayer for re- 
duction of cost money, The prayer of 
today’s petition is not granted. So in 
terms of the order dt. 30-5-80, the Mis- 
cellaneous case is dismissed.” 


- 8. The later order dt, 3-7-80 is äs 
under :—. l . 
"The petitioner by his ' petition No. 
4931/80 has deposited the cost of ru- 
pees 250.00. The deposit may be made 
with the Nazir and then file the receipt. 
The opposite party has in the meantime 
. left the court, The Order of dismissal] of 
the Miscellaneous . case is vacated and 
in terms of the order dt, 30-5-80 on pay- 
_ment of Rs. 250.00 to the opposite 
' party, it is ordered ‘that the’ main ‘suit 
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is not deposited by 
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should be proceeded with, Fix 11-7-80 
fer steps for the main suit.” 


9. The question is 
effect of the order dt, 30-5-807 Under 
O. 9 R. 13 three kinds of orders are 
generally passed as to costs, payment 
into court, or: otherwise, In the first 
kind, the decree is set aside and the 
petitioner. is asked to pay a cost within © 
prescribed time. In the second kind, the 
revival is ordered subject to payment 
of the cost within a fixed date, failing 
which the case would automatically 
stand dismissed on that date. In the 
third kind, the [party in default is order- 
ed to pay a certain cost: may be within 
a fixed date, on payment of -which alone - 
the final order as to revival would be 
passed, In the first kind, the Court may 
expressly or impliedly u/s, 148 or 151 
extend the time and ‘failure to deposit 
within the prescribed date would by 
itself havé no effect on the revival al- 
ready - made, In the second kind the 
case would automatically stand dismiss- 
ed on the expiry of the fixed day if cost 
that day and the 
functus officio there- 


what was the 


court would be : 


- after. In the third kind, a final order 


` 


-Surendra 


of dismissal need be passed. on -failure 
{to deposit the cest by the fixed date., 
and till then the case would’ not stand. 
dismissed. | 


- 10. The instant ease fits in neither 
the first nor the second but the third 
kind, The: order| dt, 20-5-80 clearly said 
that’ the petitioner would deposit . the 
amount by 7-6- 80 when only necessary 
order would follow, In such a ‘case de- 
posit of the amount or failure to deposit 
by the appointed day is a pre-requisite 
for the court to pass the necessary order 
as to revival, It will, of course, be open 
for the court i u/s. 148 or even 151 
C. P. C. to extend the time until the 
fina] order as to revival or dismissal] is 
passed by the Court. Extension of time 
again may be express or implied from 


the conduct of the Court, (AIR 1925 Pat}. ` 


299, ATR 1961 SC 882). 


il. In Dinesh Chandra Nath V. 
Chandra Nath, . AIR 1971 
Assam 156, the learned Munsiff disposed 
of the revival petition ‘under O. 9 R. 9 
of the C. P. C. by allowing the petition 
and restoring the suit on condition that 
the plaintiff must pay cost of Rs. 15/- 
by 20-12-67. In- that order he- ‘clearly 
said that if the plaintiff petitioners fail-- 
edto ‘pay ‘the cost within: the fixed time,: 


-t 
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the revival petition .would stand. dis- 
missed. On these facts: it kas been held 
that it is settled law that iz a suit is re- 
vived on condition of payment f cost 
within the fixed time and if the order 
says that if the cost is nct paid’ within 
the fixed time the applicetion for revi- 
val of the suit shall stand dismissed, 
then in such case; on the default of th: 
petitioner to- make payment of cost 


-within the fixed time, the order of dis- 


+ 


missal of the petition takes effect auto- 
matically. 


12. In Mst. Dagri v. Kea Kachari 
AIR 1976 Gau 16, the Court categori- 
cally said that the cost must be paid 
on 29-1-1970, failing which the misc. 
case would, stand dismissed. It has been 
observed that if the orīer is couched 
in such words, then no further order 


regarding dismissal] of th= case for not - 


complying with the mendatory direc- 
tion of the Court ‘regardmg payment of 
the cost need be passed, 


13. The instant case is distinguish- 
able on facts, Here the order was not 
couched in such a language, It clearly 
said that necessary orde> would follow 
only on deposit of the cost by 7-6-80. 
The prayer: for revival might be allow- 
ed only when the cost was paid ‘and not 
otherwise, This being œ. it was open 
for the defendant-respcndent to apply 
for extension of time. In the event of 
such an application befere ,dismissal, it 
would-be open for the Court to extend 
the time expressly or bj} implication. - 


14, In this’ case, havimg failed to de- 
posit by fixed date and failing to ob- 
tain extension of time, instead of de- 
positing the petitioner applied for re- 
duction of the cost amount from 
Rs, 250/- to Rs. 100/- only on 3-7-80 
i. e, after more than 3% days and the 
Court clearly rejected fhat prayer and 
dismissed the Misc, (J} case on 3-7-80. 
It having done so it 


R. 1 (d) clearly provides that an appeal 
shall lie under the ‘provisions of S. 104 
C. P. C. from an order.under R. 13 of 
O, 9 rejecting an application (in a case 
open to appeal) for an crder to set aside 
the decree passed ex parte. It was a 
case open to appeal, There is, there- 
fore, no escape from the conclusion that 
the first order dt. 3-"-80. was an ap- 
pealable order, This beng.so, the later 
order of. the same day. .could not have 
been. within . jurisdiction. of the. same 


Jogendra Nath v: State of Assam 


-ed, The order also ex-facie says — 


became functus. 
officio in the matter of that case. O. 43. 
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Court; and that too passed after the 
opposite party had in the meantime left, 
the Court. The order of dismissal of 
the Misc. (J) case set at rest a valuable 
right on the plaintiff petitioner which, 
he‘could not have been deprived of by, 
a Court without jurisdiction and in 
violation of the principles of natural! 
justice, There could be no extension of 
time after the dismissa] order was pass-, 
ed, The Application No. 4931 shows that. 
it was made after the case was, dismiss-° 
“The; 
deposit may be made with the Nazir and’ 
then file the receipt,” which means that} 
the amount was yet to be deposited.! 
The ,Court, therefore, had neither justi- 
fication nor jurisdiction to pass the im- 
pugned order, It is also clearly violative 


of-the principles of natura] justice and‘ 


cannot be sustained. 


15. The impugned order passed later 
On 3-7-80 vacating the earlier dismissal 
Order and directing deposit of the cost 
money is quashed, The revision. peti- 
tion is allowed with cost of Rs.° 100/- 
(one hundred), Rule made absolute. 


J i Revision allowed. 
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Jogendra Nath Hazarika, Petitioner v. 
State of Assam and others, Respondents, 
Civil Rule 28 of 1981,`D/- 16-1-1981. 

(A) Constitution of India, Art. 226 — 
Issue of Rule Nisi — Relevant considera- 
tions — Held, on facts, rule could not be 
issued. l 

For issuing Rule Nisi, it is neither ap- 
propriate nor just to consider that a large 
section of the public is interested in the 
question. It is triflingly easy to raise 
questions touching one or the other pro- 
visions of the Constitution in every writ 
application and to contend that they are 
controversial questions relating to con- 
struction of constitutional provisions and 
Rule should be issued. The real test is 
whether an arguable issue has been rais- 
ed by the petitioner. . (Para 3) 


P was the Chief Minister of Assam. 
The Assembly was prorogued by the Gov- 
€rnor on 11-9-1979. On 12-12-1979, the 
President of India imposed a Presidential 
Rule in Assam under Art. 356 of the 
Constitution of India and-the operation 
of Arts. 163, 164 and 174 (1) was suspend- 


EY/JY/C318/31/AKI . 
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ed. The President subsequently revoked 
the Proclamation .on 6-12-1980. P claims 
that he was holding office of the Chief 
Minister on the date of the issuance of 
the Proclamation as well as on the date 
of the revocation of the Proclamation and 
- on revocation he was entitled to hold the 
office of Chief Minister. Notwithstanding 
his right to continue as Chief Minister, 
the Governor appointed R as Chief Min- 
ister and other respondents as Ministers, 
under Art. 164, on revocatian, of Procla- 
mation, P challeges the action of the 
Governor on the grounds, inter alia, that 
the appointment of new Ministry was in- 
valid as it was made without consulting 
P and his’ Ministers; it was without dis- 
missal of P or his ministers and the ap- 
pointments were colourable as R did not 
enjoy confidence of majority of the 
House. 

Held, on facts, that the appointment of 
new Ministry was valid and constitu- 
tional. Exercise of discretion by Governor 
in appointing new ministry was not justi- 
ciable. Proper forum to fight out issue 
was on the floor of the Assembly. P had 
failed to raise any arguable issue and 
petition was liable to be dismissed in 
limine, assuming P had locus standi to 
present the petition. AIR 1977 SC 1361, 
Foll; (1816) 1 KB 595, Rel. on; AIR 1965 
SC 491, Disting. (Paras 5, 10, 15, 17) 


(B) Constitution of India, Art. 226 — 
Quo warranto — When cannot be issued 
— Held, on facts, that writ could not be 
„issued. - \ 


An information: in the nature of quo 
warrantp is not issued as a matter of 
course, and when a relator applies for 
information it is the discretion of the 
Court to refuse or grant it according to 
the facts and circumstances of each case. 
Where an information would be futile in 
its result or when there is an alternative 
remedy which is equally appropriate and 
‘effective this Court ought’ not to issue a 


Writ. Halsbury’s Laws of England, (4th. 


PeR) Vol. 1, paras 169 and 177, Foll. 
(Para 7) 
Held, on facts, that the question of 
validity of appointment of new ministry 
be left tọ the Assembly and writ ‘could 
not be issued against appointments. 
à (Paras 7, 8) 
(C) Constitution of India, Arts. 164 and 
226 — Pleasure of Governor — It is ab- 
solute, unrestricted and unfettered — 
Cannot be questioned in Court. 
Art. 164 (1) clearly provides that the 


Ministers hold office during the pleasure 


f 
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- AIR 1969 Cal 198: 72 Cal WN 328 13, 


A. L. R. 


of the Governor. The exercise of this 
pleasure has not been fettered by any 
condition or constriction or restriction 
The Governor has wide and large powers 
in these matters. Withdrawal of pleasure 
is entirely in the discretion of the Gov- 
ernor and the Governor alone. Art. 164 
(2) which provides that the Ministers 
Shall be collectively responsible to the 
Assembly does not in any way fetter or 
constrict his power to withdraw pleasure. 


while the Ministers hold office. Art. 164 


(2) expresses that the Council of Minis- ' 
ters is answerable to the Assembly. A 
majority of the members of the Assem- 
bly can express, its want of confidence in 
the Ministry: and, that is the limit to 
which the Assembly can go. It has no 
power to dismiss Or remove the Council 
of Ministers from the offices. The power 
of removal or withdrawal of pleasure is, 
entirely and exclusively that of the Gov- 
ernor. The repository of power to. ap- 
point Chief Minister and the Council of 
Ministers or to | withdraw the pleasure 
contemplated under Art. 164 (1) and/or 
dismissal of the|Ministry are exclusive 
pleasure-cum-diseretion of the Governor. 


There is no limitation or condition of the 


unfettered pleasure prescribed in Arti- 
cle 164 (1). It follows, therefore, that the 
right of the Governor to withdraw plea-’ 
sure, ‘during which the Ministry hold 
office, is absolute, unrestricted and unfet- 
tered. There is no manner or method of 
withdrawal of his pleasure. There is no- 
thing that it should be printed or pub- 
lished in the official gazette. 


Under Art. 163 (2) the exercise of the 
discretion in withdrawing the pleasure is 
a matter which’ is a prohibited area for 
the court. The exercise of the function of 
the Governor under Art. 163 (1) that is, 
appointment and/or dismissal or with- 
drawal of pleasure or any decision of the 
Governor in connection therewith, exer- 
cised in his -discretion, have been made 
final. When the*Governor replaces the 
old ministry by a new one, no hearing to 
earlier Chief Minister is contemplated 
before appointment of new Chief Min- 
ister as loss of confidence is based on 


‘subjective satisfaction. AIR 1974 SC 2192, 


Foll; AIR 1969 Cal 198, Rel. on;. Hals- 
bury’ s Laws of England, 4th Edn., Vol. 
VIII, para,1130, Ret. (Paras 6, 11 and 12) 
Cases Referred: i Chronological Paras 
AIR 1977 SC 1361': (1977) 3 SCC 592 15 
AIR 1974 SC 2192: 1974 Lab IC 1380: 

(1974) 2 SCC 831 12, 13, 16 


16 


ie 


k 


1982 


AIR 1965 SC 491: (1964) 4 SCR 575 16 
(1964) AC 40: (1963) 2 All ER 66: (1963) 
2 WLR 935, Ridge v. Baldwin 9 
(1916) 1 KB 595: 114 LT 463: 32 TLR 
211, King. v. Speyer D 
(1844) 6 QB 682: 115 ER 257: 14 LJ QB 
67, R v. Darlington Schoci Governors 


9 
(1670) 1 Lev 291: 83 ER 4.3, R v. Start- 
ford-on-Avan (Mayor) 9 


Dr. J. C. Medhi, D. K. Bhattacharyya 
and D. K. Das, for:Petitisner; P. K. Ba- 
rua, Sr. Govt. Advocate, Assam and D. N. 
Choudhury, Jr. Govt. Advocate, Assam, 
for Respondents. 


ORDER:— In this application the peti- 
tioner prays for a Writ of quo warranto 
directing respondent 3 to vacate the office 
of the Chief Minister of Assam and re- 
spondents 4 to 12 to vacate the offices of 
the Council of Ministers end a Writ in 
the nature of mandamus for declaration 
that the order of appointments of the 
Chief Minister and the Ccuncil of Min- 
isters appointed by the Governor of 
Assam under Art. 164 of the Constitution 
as illegal, unconstitutional and invalid. 
He prays for a declaratior. that he is the 
Chief Minister of Assam and he should 
be allowed to resumé his office to exer- 
cise his powers and discharge the duties 
of the Chief Minister. 


2. An apercu of the petitioner’s case 
may be summed up as <cllows:— 


The petitioner is an MLA. On 4-9- 


"4979 the then Ministry resigned in face of 


a no-confidence motion whereupon -the 
Governor of Assam being satisfied that 
the petitioner enjoyed the confidence of 


the majority of the Members of the 
Assam Legislative Assemtly, hereinafter 
referred as “the Assemkly”, appointed 


him Chief Minister. He was sworn in and 
he formed his Council of Ministers who 
were appointed on his ac'vice; a no-con- 
fidence motion was tablel against his 
Ministry but the motion was withdrawn 
and/or not pressed. “The Assembly” was 
prorogued by the Governor on 11-9-1979. 
The petitioner claims that his Ministry 
continued to aid and advise the Governor 
and performed their dutis as required 
by and under the Constii_tion. However, 
by a notification No. GSE. 6/88 (Œ) dated 
12th Dec., 1979 the Presidant of India im= 
posed Presidential -Rule mm Assam under 
Art. 356 of the Constitution on the basis 
of a report from the Governor of Assam 
and other information ard being satis- 


fied that a situation hac arisen in which 
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the Government of the State could not 
be carried on in accordance with the 
provisions of the Constitution; the opera- 


tion of the Arts. 163, 164 and 174 (1) was 
suspended. The petitioner states that 


there did not exist any situation which 


called for imposition of the Proclamation. 


However, the petitioner was enjoying a 
comfortable majority in thé Legislature 
at all relevant time. Ry a notification No. 
GSR/684/(E) dated 6th December, 1980 
the President revoked the Proclamation 
issued on 12-12-79. 


The petitioner states that the Presiden- 
tial Rule was imposed to ensure that the 
Government of the State might be carri- 
ed on in accordance with the provisions 
of the Constitution. The petitioner claims 
that he was holding the office of the Chief 
Minister on the date of the issuance of 
the Proclamation as well as on the date 
of revocation of the Proclamation. On 
revocation of the Proclamation he was 
entitled to hold the office. Notwithstand- 
ing his right to continue in the office the 
Governor by notifications dated 6th Dec., 
1980 appointed respondent 3 as Chief 
Minister and respondents 4 to 8 as Min- 
isters and later appointed respondents 9 
to 12 as Ministers, under Article 164 of 
the Constitution. Being aggrieved the 
petitioner made a representation to the 
Governor requesting him, (i) to call upon 
the Chief Minister to resign; (ii) on dis- 
missal of the Ministry headed by respon- 
dent 3 reinstate his Ministry “after the 


reconstitution of the cabinet” and (iii) not 


to allow respondent 3 to exercise powers 
and functions of the Chief Minister, 


3. Dr. J. C. Medhi appearing on be- 
half of the petitioner has contended, (i) 
that there did not exist any situation 
which called for the Presidential Rule; 
(ii) that the petitioner never resigned 
from the office of the Chief Minister nor. 
was he dismissed and as such the peti- 
tioner continued to be the Chief Min- 
ister immediately after the Proclamation 
was revoked. Therefore, without dismiss- 
ing the petitioner the Governor could not 
have appointed respondent 3 Chief Min- 
ister and respondents 4 to 12 Council of 
Ministers; (iii) that the petitioner had a 
comfortable majority in the Assembly 
having 126 seats. Respondent 3 belongs 
to Congress (I) and her party could se- 
cure only 8 seats in the Assembly. As 
such, the appointment of respondent 3, re- 
présenting a minority political party in the 
Assembly, was violative of Art. 164 (1). 
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The appointments have’ been ques- 
tioned as violative of the provisions con- 
tained in Art. 163 as well as Art. 164 (1) 
of the Constitution. The learned counsel 
submits that there is a prima facie case. 


Mr. P. K. Barua and Mr. D. N. Chou- 
dhury, Government Advocates appear on 
behalf of all the respondents. They have 
submitted that the long spell of the Pre- 
sidential Rule is just over, the Governor 
has restored the working of a democratic 
institution by setting the ball of the Le- 
gislative Assembly in motion and the 
peace and quiet restored might not . be 
disturbed. In any view of the matter, the 
petitioner to obtain a -Rule Nisi must 
make out a prima facie arguable issue, 
more so when the action involvés sensi- 
tive matters of appointment of the con- 


stitutional funetionaries like the Chief 
Minister and the Council of Ministers. 
According to the counsel, the petitioner 


has completely failed to make out a prima 
facie case. Counsel submits that notwith- 
standing long hearing afforded to the 
petitioner he has failed fo establish a 
prima facie case. Counsel submits that 
the appointment made by the Governor 
cannot be questioned in view of the ex- 
press provisions contained in Art. 163 (2). 
Counsel submits that the Ministers hold 


“ their offices during the pleasure of the 


+ 


Governor; replacement of. the former 
Ministry by the present Ministry has 
been made by the Governor by and under 
the Constitution and in his discretion, 
which is not justiciable. Counsel further 
submits that the exercise of the discre- 
tion is final and the validity of the acts 
of the Governor cannot be called in ques- 
tion on the ground that he ought or ought 
not to have acted in his discretion which 
is precisely the contention of the peti- 
tioner, ` 


The learned counsel for the petitioner 
has urged that some political consequen- 
ces have cropped up as a result of the 
impugned orders and it has generated a 
considerable amount of public attention 
which entails issuance of a Rule Nisi. I 
am of the firm opinion that these are ir- 
relevant considerations to issue a Rule 
Nisi. It is neither appropriate nor just to 
consider that a large section of the public 
is interested in the question. The counsel 
for the pétitioner submits that the peti- 


tioner invokes questions of interpretation . 


of Arts. 163 and 164. I feel that it is trif- 
lingly easy td”raise questions touching 
one or the other provisions of the Con- 
stitution in every writ application and to 
contend. that they are controversial ques- 
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tions relating to construction of constitu- 
tional provisions and Rule should be issu- 
ed. In my opinion, the real test is whether 
an arguable issue has been raised by the 
petitioner., The! petitioner, in a case off: 
this nature, must satisfy the Court that 
he has a primaj facie case, befcre a Rule 
Nisi can be issued by this Court. In my’ 
opinicn, the moot questions are: (i) Does 
the Governor in appointing and/or dis- 
missing a Chief Minister and/or Council 
of Ministers and/or in withdrawing his 


- pleasure in a Ministry by replacing an- ~ 


other Ministry act in his sole discretion? 
(ii) If so, whether the exercise of the dis- 
cretion under Arts. 164 (1) and 163 can 


be called in question in writ proceedings - 


on the ground that the Governor ought or 
ought not to have acted in any particular 
manner, in his jdiscretion? (iii) Whether 
any of the above questions is an argu- 
able issue? | 


4. The following state of affairs clear- 
ly emerge from the petition as well as 
the contentions of the learned counsel for 
the petitioner: (a) That there is absolute- 
ly no allegation that respondents 3 to 
12 are not qualified to hold the offices; 
(b) Even assuming that there are alleged 
defects in the appointments, these can- 
not be immediately cured and followed 


by reappointment of the respondents. It - 


is not questioned that the Governor can 
rectify the alleged irregularity. by ex- 


_pressly dismissing the outgoing Ministry, 


if he has not so, done as yet, and ferth- 
with reappoint ; respondents 3 to 12; (c) 
That during the! Ministry headed by the 
petitioner there was a failure of the con- 
stitutional machinery in Assam and the 


Government could not be carried on in 


‘accordance with: the provisions of the 


Constitution, It could not be denied by 
the counsel for the petitioner that failure 
of the constitutional machinery in a State 
is a serious lapse on the part of thase 
in charge of the! Government; (d) that 
there was a difference of opinion between 
the Governor and the President-on the 
one side and the; petitioner on the other 
side as to whether there was a failure of 
the constitutional machinery, before the 
Presidential Rule was imposed. The peti- 
tioner contends in the petition that there 
was no such failure whereas the report 
of the Governor! is otherwise. `. As such, 
loss of confidence by the Governor in the 
petitioner and/or, his Ministry is writ 
large; (e) It has'been honestly stated -by 
the petitioner (in! para 17 of his petition) 
that the Presidential Rule was imposed 
to ensure that me Government : of -thë 
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State could be carried in accordance with 
the provisions of the Constitution. Indeed, 
the object of Presidential Rule is to in- 
stal a stable Government in whom the 
„Governor can have confidence; 
the present Ministry is composed of some 
of the Ministers who were in the Coun- 
_ cil. of Ministers of the petitioner holding 
responsible position. It is admitted by the 
learned counsel for the petitioner that 
respondents 4, 6 and 12 were Ministers in 
the Ministry of the petitioner, vide Assam 
Gazette (Extraordinary), dated Sept. 11 
and 17, 1979. As such, at lèast 3 of the 
Ministers in the Council of Ministers of 
the petitioner left his Ministry and joined 
the present Ministry. It is an added fac- 
tor to establish loss of confidence of the 
Governor in the petitioner; (g) The peti- 
tioner himself admits in his representa- 
tion to the Governor, vide Annexure ‘FE’, 
that his cabinet required “reconstitution”, 
It follows therefore that, (i) the Council 
of Ministers required “reconstitution” 
when the Governor had exercised his dis- 
cretion to appoint the present Ministry. 
It is a factor which supports the legiti- 
macy of loss of confidence by the Gover- 
nor; (ii) it also establishes that there was 
' no Council of Ministers in fact which the 
Governor could consult; (h) The next Ses- 
sion of the Assembly is round the corner. 
The Assembly, it has been stated at the 
Bar, is likely to be convened in the next 
month or in early March. It is beyond 
question that the petitioner and/or the 
Members of the Assembly can have their 
domestic remedy in the next Session of 
the Assembly itself. Therein, the peti- 
tioner and his followers can call upon the 
present Ministry to establish its strength 
and cause its downfall. It shows exist- 
ence of an alternative forum which can 
right the alleged wrongs and grant posi- 
tive and affirmative relief to the peti- 
tioners. (i) There is absolutely no allega- 
tion that the Ministry is that of any par- 
ticular political party, It has beén merely 
alleged in the petition that respondent 3 
belongs to Congress (I), however, there 
is no averment in the petition or contend- 
ed before me that the other Ministers are 
of any particular political party or par- 
ties and/or the Ministry was of a parti~ 
cular recognised political party. 


5. The learned: counsel for the peti- 
tioner submits that the 
standing to. present the application and 
relied on King v. Spevar, (1916) 1 KB 
595. I assume that the petitioner has locus 
standi. The contention of the petitioner is. 
prima facie justified. 
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petitioner has. 


State of Assam Gau. 29 


6. The second contention of the learn- 
ed counsel for the petitioner is that a 
writ of quo warranto can be issued in res- 
pect of public office which is of sub- 
stantive character created by the Statute 
and/or Constitution to which the respon- 
dents are not legally qualified to hold the 
office or to remain therein or if the.ap- 
pointment has been made in violation of 
any mandatory provisions of the. Consti- 
tutign or Statute, such a writ can issue 
when the alleged defect in the appoint- 
ment cannot be cured. The contentions 
are impeccable. However, the petitioner 
contends that without expressly dismiss- 
ing the petitioner and/or his Ministry, 
the present appointments under Art. 164 
are blatantly illegal. But the petitioner 
has faltered and flopped to show that 
there is any provision in the Constitution 
-as to the specific manner of dismissal of 
‘a Ministry and/or any positive or even a 
qualified procedure’ for such dismissal en- 
joined in the Constitution. The petitioner 
submits that it can be done by the Gov- 
ernor after hearing the petitioner and by 
an express order notifying the same in 
the Official Gazette. The procedure verba- 
lized is not to be found in the Constitu- 
tion. l : 


Counsel for the petitioner has not been 
able to point out that there is any such 
mandatory requirement for such hearing 
or for expressly replacing or dismissing 
a Ministry under the Constitution. I have 
no hesitation that they are merely forma- 
lities. No hearing is necessary as the loss 
of confidence is based on _ subjective 
Satisfaction. Announcement of dismissal 
of a Ministry is required to inform the 
public, submits the counsel for the peti- 
tioner, Appointment of Chief Minister 
and Council of Ministers automatically 
replaces the earlier Mirlistry and the ap- 
pointments have been: duly published. 
The petitioner has completely failed to 
show that in- the matter of replacements 
and/or dismissal of the old Ministry and 
appointments of respondents 3 to 12, the 
Governor violated any constitutional 
mandate. The Ministers hold office during 
the pleasure of the Governor. The Gov- 
ernor is the sole and exclusive authority 
to appoint a Chief Minister. The pleasure 
can be withdrawn. The authority em- 
powered to appoint can dismiss the ap- 
pointee; there is no fetter or restriction 
nor is there any procedure laid down 
in the Constitution or any rules made 
thereunder as to the manner of with- 
drawal ‚of the’ pleasure and/or dismissal 
of a Chief Minister or a Ministry. The 


. warranto” the 
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, counsel has- miserably failed to show any 
violation of mandatory provision in~ dis- 
missing and/or replacing the petitioner 
and/or his Ministry and/or in appointing 
respondents 3 to 12 in the offices. The 
petitioner admits that the Governor is 
competent to dismiss a Chief Minister and 
he had power to dismiss a Ministry at his 
pleasure. When the -act of dismissal or 
replacement of a Ministry does not re- 
“quire pre or post publication the Gover- 
nor can render the order of dismissal in 
his file and cause the replacement of the 
Ministry. Dismissal of Ministers requires 
No publication in any official Gazette nor 
does non-publication violate any - provi- 
sion of any law and/or any constitutional 
provision, For want of confidence the 
Governor replaced the petitioner and/or 
his Ministry and the installations or as- 
signments have been made as the Gover- 
nor had his confidence in respondent 3. 


It is just in consonance with the spirit and 
letters of the Constitution. | 

Assuming these to be the procedure let 
me fathom the .consequences of non- 
compliance, It is indubitable that imme- 
diately upon issuance of a rule the Gov- 
ernor can forthwith dismiss the petitioner 
and/or his Ministry in the manner desir- 
ed by the petitioner and designate ‘the 
respondents as Ministers. It would be a 
futile exercise to issue a Rule Nisi, more 
So when ’the Governor has lost confidence 
in the petitioner and/or his Ministry and 
has reposed confidence in respondent 3 
_and her Ministry. When the Governor 

has the undoubted and positive power to 
' re-appoint respondents 3 to 12 on rectify- 
ing the alleged defects, in my opinion, 
the petitioner is not entitled to a Rule 
.Nisi. Besides, it is not a case where the 
` Governor has appointed persons not 
qualified to hold the offices. Respondents 
3 to 12 have all the qualifications to hold 
the offices. Under these circumstances, in 
my opinion, the petitioner is not entitled 
to a Rule Nisi. 


6-A. Further, in this 
petitioner 
validity of appointments 


Writ of “quo 
questions. the 
of respondents 


3 to 12 but he has himself produced the. 


notifications of their appointments issued 
by the competent appointing authority, 
namely, the Governor of’ Assam. In“ an 
information in the nature 
ranto the relator for the 
“How and under what authority do you 
hold the office?” has himself furnished the 
information by producing the Writs of 
appointment and admits that respondents 

3 to 12 have been appointed by the com- 
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petent authority under Art. 164 (1) of 
the Constitution, 


7% An informiation in the nature of a 
a quo warranto ‘is not issued as a matter 
of course, and when a relator applies for 
an information it is the discretion of the 
Court to refuse lor grant it according to 
the facts and circumstances of each casé. 
Where ah information would be futile in 
its result (as in|the present case— vide 
reason in the foregoing para), or when 
there isan alternative remedy which is 
equally appropriate and effective this 
Court ought not) to issue a Writ. In the 
instant case there is a democratic insti- 
tution, an august body, constitutionally 
elected by the people to judge the valid- 
ity of selections | made by the Governor. 
The sitting of the Assembly, as stated, is 
round the comer, The Court must pay 
due regard to the august body and ought 
fo leave the decision as to whether re- 
spondent 3 enjoys the confidence of the 
majority or not to the Legislative As- 
sembly, The body, is the most appropriate 
institution to determine the controversy 
In question. The Court, in my humble 
view, should notimeddle with matters 
which are of vital importance to the As- 


K 


sembly. The Court should not encroach ~ 
the jurisdiction of the Legislative -organ . 


of the State. Instead, with due deference 
to the democratic organ, the Court should 


leave the resolution of the matters to the- 


wisdom and judgment of “the Assembly”. 
The Legsilative Assembly is an indepen- 
dent organ of the State like the Judi- 
ciary. There must be mutual respects, 
the organs are not competing forces but 
they are complementary to each other 
and the common goal of the organs is 
“the good of the people”. Situated thus, 
I feel that it is my solemn duty to leave 
the matters to the wisdom and judgment 
of the august body, 


8. The Courts, ‘on principle, ought not 
to grant leave to| irelator to file. a quo 
warranto information as a matter of 
course because a reasonable doubt as to 
the legal validity lof the title is shown. 
It is the bounden duty of the Court to 
consider the consequences which would 
be likely to follow should the informa- 
tion be granted and also should take into 
consideration all the circumstances of the 
application. The Court will refuse to dis- 


turb the peace and quiet 
leave to file an information where there 


has been mere ‘irregularity in the selec- 
tion or appointment which has not caus- 
ed any pues injury or harm (vide Hals- 
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ibury’s Laws of England, th Edn. Vol. 1, 
jparas 169 and 177). All the above deter- 
‘rent factors which call for refusal to 
‘issue an information in the nature of quo 
‘warranto are present in tke instant case, 


9.’ Dr. Medhi does not dispute that a 
Mandamus to restore the office to the 
petitioner cannot be. granzed unless the 
office is vacant, If the office is in fact full, 
_the prime question to be considered 
whether a Writ in the nature of quo 
warranto is maintainable to oust respon- 
dents 3 to 12 who are in possession of the 
offices. A mandamus will go only on the 
supposition that there is nobody holding 
the ‘office. As such, Dr. Medhi admits 


that the question of mandamus can only - 


arise after the determinaton of the ques- 
tion as-to whether the appointment of 
respondents 3 to 12 is pr.ma facie illegal 
and void. Therefore, the only crucial 
question to be determinec at this stage is 
whether the petitioner hes been able to 
make out a prima facie case in which an 
arguable issue has been raised for issu- 
ance of Rule Nisi for a writ of quo war- 
ranto. A Rule Nisi ought to issue if th2re 
is such a prima facie case. Therefore, the 
petitioner was called upcn to satisfy the 
Court as to whether the Governor, in 
appointing or dismissing or withdrawing 
his pleasure in a Chief. Minister or ` the 
Ministry acts at his pleasure and/or in 


his sole discretion? If so, whether the dis- - 


cretion or the pleasure f the Governor 
can be called in question in a writ pro- 
ceeding before. a High Ccurt? 


As alluded, the warramts of appoint- 
ments of respondents 3 to 12 have been 
produced by the petitioner himself, They 
are prima facie evidence of valid ap- 
pointments under Art. 1 (1) of the Con- 
stitution. The petitioner admits that the 
holder of office under Art. 164 (1) is re- 
movable “at pleasure” a5 opposed to re- 
moval ‘for cause’ such as unfitness or 
neglect of duty. From R. v. Stratford-on- 
Avon (Mayor), (1670) 1 Lev 291, to R. v. 
Darlington School Governors (1844) 6 
QB 682, it was the dicta that the ho der 
of an office subject to removal “at plea-- 
sure” as opposed to “removal for cause” 
has no right to be hearc: before removal. 
Ridge v. Baldwin’ (1964) AC 40 apprcved 
the dicta in Darlington School Governors 
(supra). It may be stated here that the 
office under Art. 164 (1) is held at plea- 
sure and there: is no constriction or re- 
striction as to how, wher and under what. 
circumstances and following what pro- 
cedure the. pleasure shculd be exercised 


by the Governor before 


is~ 


~ 
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removing 
holder of the office. However, we find 
that exercise of similar pleasures has 
been circumscribed by innumerable res- 
trictions in Article 317 and other provi- 
sions, Further, no information’ can be 
issued against the Crown when such plea- 
sures are exércised. Although I have 
grave doubt as to whether a Writ can 
be issued against the Crown and/or the 
Governor for exercising his pleasure in 
such matters, I leave them for considera- 
tion in a suitable case. 


10. Let me turn to the main conten- 
tions of Dr. Medhi. The learned counsel 
submits that the appointments of respon- 
dents 3-12 are invalid as they were made, 
(a) without consulting the Council of 
Ministers of the petitioner; (b) without 
dismissing or replacing the petitioner and 
his Council of Ministers; and, (c) the ap- 
pointments were colourable as the Chief 
Minister (respondent 3) did not enjoy the 
confidence of the majority of the mem- 
bers of the House. She belongs to Con- 
gress (I) and her party could muster only 
8 seats in the Assembly having 126 seats. 


Before answering the questions I would 
observe that I have . already held that 
(i) there has been no violation of any 
mandatory provision of the Constitution 
or Statute law in appointing respondents 
3 to 12; (ii) it would be futile to issue 
Rule as the Governor can forthwith dis- 
miss the petitioner and his disarrayed 
Council of Ministers in the manner de- 
sired by the petitioner and forthwith re- 
appoint the respondents; (iii) the answer- 
ing respondents are qualified to hold the 
offices; (iv) the petitioner has himself 
furnished the required information by 
producing the writs of appointment of 
respondents 3 to 12; (v) the sole authority 
to appoint Chief Minister is the Governor 
and the Ministers hold office during -the 
pleasure of the Governor; (vi) the “As- 
sembly” is the most -appropriate forum 
which can decide the judgment of the 
Governor. The Assembly will be in ses- 
sions in February/March, 1981, . as such, 
the petitioner has an alternative and effi- 
cacious remedy; (vii) the Governor has 
set the ball of working of the democratic 
institution and appointed Chief Minister 
in whom he had confidence. The Court 
would ordinarily refuse to disturb the 
peace and quiet by granting any Rule 
Nisi at this stage. I would observe that 
the main. object to issue Rule in respect 
of the important public offices is to pro- 


tect “public interest” and not to uphold 


private interest, Unfortunately, in the pe- 


the - 
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plication has been made to uphold “pub- 
lic interest”; the petitioner desires a Rule 
Nisi for his own private interest. I would 
reiterate that there is a domestic jurisdic- 
tion to resolve the dispute in the Assem- 
bly and under such circumstances the 
Ccurt should’ be very shy to. entertain a 
roceeding for, “quo warranto”. 


. IL. Now let me turn to the arguments. 
One of the contentions is that it is a Con- 
gress (I) Ministry. However, in the peti- 
tion the political colour of the Ministers 
has not been pointed. It is now revealed 
that even the Camp-followers of the peti- 
tioner end his Council of Ministers have 
joined hands with respondent 3. It is 
true that Congress (I) could secure only 
8 seats but the present Ministry consists 
of three members belonging to the Coun- 
cil of Ministers of the petitioner. It is a 
damaging factor and the petitioner has 
conveniently masked the material fact in 
his petition. The effect is anyone’s guess. 
Further, the petitioner has: never stated 
his strength or the strength of respon- 
dent 3 in Assembly. On a vague allega- 
tion that respondent 3 does not have the 
majority in the House and in: the absence 
of the positive statement of fact as to the 
exact number of the petitioner’s follow- 
ers in “the Assembly” it is hardly possi- 
ble to accept: the allegations and to act 
upon the vague statement about his claim. 
of comfortable majority. The Governor, 
as the head of the State, is the sole Judge 
to ascertain as to who commanded sup- 
port of the majority in “the Assembly”. 
When the petitioner’s own Ministers have 
- joined the present Ministry and when the 
petitioner has conveniently. omitted to 
state the material fact in his petition I 
have no hesitation but to, ditto the judg- 
ment of the Governor. The suppression 
' is meaningful as well as eloquent. There 
is no statement in the petition as to whe- 
ther: the petitioner’s Ministers joined the 


present Ministry after they had joined ~ 


Congress (I) or they. joined the ‘present 
. Ministry as independents or as .members 
of any other political party. In any view 
of the matter the assumption of the peti- 
tioner that he commands majority is 
purely a guess-work. The real Judge to 
determine the question was the Governor 
and he determined it in favour of respon- 
dent 3. I hold that the contention has no 
merit. 

`” Be that as it may the real position. that 
emerges is that it is the common case of 
the parties that the Governor, acting ‘in 
exercise of his power under Art: 164 (1) 


. Jogendra.Nath v. State of Assam 
tition, there is no allegation that the ap-~. 


‘contemplated under Art. 164 (1) 


| 
| 
appointed respondent 8 Chief. Minister 
and respondents 4 to 12 Council of Min- 
isters, Whether this power of tne Gover- 
nor is conditioned by any restriction 
created by or under the Constitution? 


- Art. 164 (1) does not impose any restric- 


tion or condition or fetter upon the 
power of the Governor to appoint a Chief 


Minister. As to the appointmen? of other 


Ministers the Governor is required to act ` 


on the advice’ of -he Chief Minister. 


Dr. Medhi submits that the ‘Governor 
was bound to take prior advice of the 
petitioner and his Ministers before ap- 
pointing respondent 3. The contention 
that to appoint Chief Minister the Gov- 
ernor is to act on the’ advice of the Coun- 
cil of Ministers, lis misleading and direct- 
ly antithetical of what is there in: Arti- 
cle 164 (1). It is like asking the question 
whether egg carne first or the chicken. 
There is no warrant for the proposition 
that before a Chief Minister is- appointed, 
the Governor is ‘required to consult a 
Council of Ministers. The Council of Min- 
isters follow the ‘appointment of the Chief 
Ministér. Art. 164 (1) clearly provides 
that the Ministers hold office during the 
pleasure of the Governor. The exercise of 
this pleasure has not been fettered by 
any condition or, ‘constriction or restric- 
tion. The Governor has wide and large 
power in these matters. Withdrawal of 
pleasure is entirely in the discretion of 
the Governor and the Governor alone. 
Art. 164.(2) which provides that the Min- 
isters shall be collectively responsible to 
the Assembly does not in any way feiter 
or constrict his. power to withdraw plea- 
sure while the Ministers hold office. Arti- 
cle 164 (2) expresses that the Council of 
Ministers is answerable to the Assembly. 
A majority of the members of the As- 
sembly can express its want of confidence 
in the Ministry; and, that is the limit to 
which the Assembly can go. It has no 


power to dismiss! or remove the Councill . 


of Ministers from the offices. The power 
of removal or withdrawal of ‘pleasure is 
entirely and -exclusively that of the Gov- 
ernor. The repository of power to ap- 


‘point Chief Minister and the Council of 


pleasure 

and/or 
dismissal of the Ministry are exclusive 
pleasure-cum-discretion of the Governor. 
There is no limitation or condition of the 
unfettered pleasure prescribed in Arti- 


Ministers or to withdraw the 


cle 164 (1). It. follows, therefore, that the] - 


right of the Governor to withdraw plea- 
‘sure, during which the Ministers hold 
office, is absolute, | «unrestricted: and : un- 
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fettered. There is no manne? or method. 
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‘Minister (respondent 3) and accordingly, ` 


of withdrawal of his pleasure. There is ~ the appointment of respondents 3 to 12 


nothing that it should be printed or pub- 
lished in the official Gazette. 
Now, if we turn to Art. 1€3 (2) we note 
that the exercise of the discretion m 
withdrawing the pleasure is a matter 
which is a prohibited area fbr the court. 
The exercise of the function of the 
Governor. under Art. 163 (l3; that is, ap- 
pointment and/or dismissal er withdrawal 
of pleasure or any decision of the Governor 
in connection therewith, exercised in his 
discretion, have been made final. Finality 
of the decision alone perhazs could have 
left the door of the High Court open te 
examine the discretion, hac it not beer 
provided that the validity of anything 
done by the Governor shall not be called 
in question on any ground “that he ough: 
or ought not to have acted in his discre- 
tion”. Therefore, his decisicn is final ana 
the question of validity or invalidity ot 
anything done cannot be cuestioned om 
the ground that he ought not to have 
withdrawn his pleasure in withdrawing 
his confidence in the petitioner and/or his 
Ministry or ought to have asked him tə 
continue or ought not to have appointed 
respondent 3 Chief Minister and respon- 
dents 4 to 12 Council of Ministers, Tha 
command of the Constitution forbids a 
person to question the vadidity of any 
such function and also shuts the door cf 
the court to question the validity of tha 
appointment and/or withcrawal of the 
_ assignments, 


12. Dr. Medhi has submitted that the 
Governor ought to have tonsulted the 
petitioner who was the Thief Minister 
prior to the Presidential Rule and his 
Council of Ministers before appointing 
respondent 3 as Chief Minister; absence 
of advice of the Council o= Ministers cf 
the petitioner invalidated the appoint 
ment of Respondent 3 in zerms of Arti 
cle 164, accordingly her appointment ts 
invalid. The petitioner . ecmits 
doubted power of the Gavernor to dis 
miss the Ministry and/or to withdraw his 
pleasure.” When the Chief “Minister is ap- 
pointed, it is not at all necessary to cor 
sult anybody as the provis:on ‘of Art, 164 
(1) clearly speaks that the Chief Min- 
ister shall be appointed by the Governor 
and- nothing more. As suck, the question 
of taking the. aid and advice: of the. Chief 
Minister and/or his Council of. Ministers 
did not arise in appointing respondent £. 
While appointing responder-ts 4 to, 12, tha 
Governor took the advice of the Chief 
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the ur‘ 


must be held to be impaccable. On ter- 


mination of the Presidential Rule it was- 
for the Governor to consider whether the - 
petitioner and his Council of Ministers 
should be allowed to continue or the plea-- 
sure should be withdrawn and respon- 
dent 3 should be appointed Chief Min- 
ister and respondents 4 to 12 appointed. 
Council of Ministers. It was for him to 


_make stich enquiries as he thought pro- 


per to ascertain who amongst the mem- 
bers of the Legislative Assembly ought to 
be appointed Chief Minister after deter- 
mining as to who would be in a position 
to- enjoy- the confidence of the majority 
in “the Assembly.” 


The learned counsel for respondents 3 
to 12 has rightly contended that appa- 
rently the Governor lost confidence in the 
petitioner as the constitutional machinery 
failed to function when he was the Chief 
Minister at the relevant time. Counsel 
for the respondent further submits that 
three of the Council of Ministers of the 
petitioner having lost confidence in the 
petitioner joined the present Ministry, . 
namely, respondents 4, 6 and 12. Counsel 
for the respondents submit that -admit- 
tedly there was a difference of opinion 
between the petitioner and the Governor 
about the failure of the constitutional 
machinery. There was a sharp difference 
between the petitioner on one side and 
the Governor and the President on the 
other side as evident from the petition 
wherein the petitioner contends that there 
was no failure of the constitutional 
machinery but the Governor as wel] as 
the President took the contrary  viev 
This is another facet indicating the 
ground for loss of confidence of the Gov- 
ernor in the petitioner, 

In any view of the matter it appears 
crystal clear that the Governor had lost 
confidence in the petitioner wherefor the 
petitioner and his Ministry were replaced ` 
by the present Ministry. The Governor 
functioned, exercised his discretion and 
it is final. What he ought or ought not to 
have done is'out of bounds for the Court. 
Anything done by him, whether right or _ 
wrong, cannot be questioned on the 
ground that he ought or ought not to” 
have acted in his discretion. Where is the’: 
check.or brake of those discretionary: : 
functions, questions the’ counsel for thé ` 
petitioner. The answer is`that the effec- - 
tive check isin the floor of the Assembly 
where exercise of wrong discretion. can 
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be set right by the Assembly. A Ministry 


installed by the Governor shall fall if it. 


fails to command. majority in the next 
Sessions of the Assembly. Further, the 
Governor is undoubtedly answerable to 
the Cabinet via the President. Whatso- 
ever may þe the political sanction the 
fact remains that the Courts have no 
power or jurisdiction to interfere where 
a Governor withdraws his pleasure or 
appoints Ministers or Chief Minister. 


From the decision of Samsher Singh v. 
State of Punjab, AIR 1974 SC 2192, the 
following relevant propositions emerge: 
(1) Our Constitution embodies Parlia- 
mentary or Cabinet form of Government 
-on the British model for the Union as 
well as for the States; (2) The fundamen- 
tal principles of English Constitutional 
Law that the Sovereign does not act on 
its own responsibility but on the advice 
of the Ministers who accept responsibi- 
lity and command the confidence of the 
House of Commons, have been embodied 
in our Constitution. The President and 
the Governors are the Constitutional 
heads of the Union and the States, and 
they act with the aid and advice of the 
Council of Ministers except where a con- 
trary provision is made by the Constitu- 
tion. Art. 163 provides the Council of 
Ministers to aid and advise the Governor 
except insofar as the Governor is by or 
under the Constitution required to exer- 
cise his function in his discretion; if any 
question arises as to whether any matter 
is not a matter in respect of which a Gov- 
ernor is by or under the Constitution re- 
quired to act in his discretion, the deci- 
sion of the Governor in his discretion 
shall be final and the validity of anything 
done by the Governor shall not be called 
in question on the ground that he ought 
or ought not to have acted in his discre- 
tion; (3) Art. 163 provides for a Council 
of Ministers to aid and advise the Gov- 
ernor in the exercise of his function, but 
he is the sole and final Judge whether 
-any function is to be exercised in his dis- 
cretion or on the advise of the Council of 
Ministers; (4) Art. 74 provides for a 
Council of Ministers to aid and advise 
the President but it. does not confer any 
discretionary power on the President and 
there is no provision in Art. 74 corres- 
ponding to Art. 163 (2). In fact, Art. 163 
(2) maxes the Governor the sole judge 
in matters where he is required to exer- 
cise his function in his own discretion, It 
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` follows, therefore, that when 
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| the Gov- 
ernor acts on the aid and advice of the 
Council of Ministers, the Governor can- 
not be sued in respect of such action. 
When the Governor in the exercise of his 


functions or any of them acts in his dis- 


cretion the decision of the Governor shall’ 


be final and the validity of anything done 
cannot be called in question on the 
ground that he! ought or ought not to have 
acted in his discretion., In making a re- 
port under Art. 356 to the President that 
a situation has arisen in which the Gov- 


ernment of the State cannot be carried 


‘on, the Governor will be justified in ex- 


ercising his discretion even agains: the 
aid and advice of the Council of Ministers, 
The reason is that the failure of consti- 
tutional machinery may be due ic the 
conduct of the, Council of Ministers. The 
discretion conferred on the Governor is 
to enable him to report to the President 
who, however, ‘must act on the aid and 


advice of his Council of Ministers in all 


matters; (5) In, this context, Art. 163 (2) 


+] 


is explicit: the| decision of the Governor . 


in his discretion is final and the validity 
thereof cannot ibe called in question. The 
Governor acts on the aid and advice of 
the Council of ‘Ministers in executive ac- 
tion; while describing the discretionary 
power of the Governor lyer, J. observed 
(para 138); 

“Of course, there is some qualitative 
difference between the position of the 
President and the Governor. The former, 
under Article 14 has no discretionary 
powers; the latter too has none, save in 
the tiny strips icovered by Art. 163 (2)... 
These discretionary powers exist 
only where expressly spelt out and even 
these are not left to the sweet will of the 
Governor but are remote-controlled by 
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the Union Ministry which is answerable . 


to Parliament for those actions............ 
In all his constitutional ‘functions’ it is 
the Ministers who act; only in the narrow 
area specifically marked out for discre- 
tionary exercise by the Constitution he 
is untrammelled by the State Ministers’ 
acts and advice. Of course, a limited 
free-wheeling jis available regarding 
choice of Chief! Minister and dismissal of 
the Ministry, as in the English practice 
adapted to Indian conditions.” 

13. While illustrating the functions of 
the Governor qua Governor, it has been 
stated that the | power to make appoint- 
ments including that of the Chief Minis- 
ter under Art. 164 falls within this cate- 
gory. Iyer, J. observed (at para 153}: 

“Without ‘being dogmatic or exhaus- 
tive, these situations relate to (a) thé 


ý 


. question, as fo whether 
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choice of Prime Minister (Chief Minister), 
restricted though the choize is by tha 
paramount consideration that he should 
command a majority in the House, (b) tha 
dismissal of a Government, (c) the dis- 
solution of the House,” 


These are exceptional powers created 
by the Constitution and fanctions are tọ 
be exercised by or under the Constitu- 
tion. In Halsbury’s Laws cf England, 4th 
Edn. Vol. VII (Para 1130, it has been 
etated about the dismissai of Ministers: 

“The Sovereign may legally dissolve 
the Ministry at any time by dismissal, 
but the exercise of this power in order 
to assert the Sovereign’s personal wishes 
sesse. However, in cases where the Min- 
istry still retains the contidence of the 
House of Commons, but the Crown has 
reason to believe that the House no longer 


represents the sense of the e-ectorate, 


the dismissal of the Ministry or the dis- 
solution of Parliament, wculd be consti 
tutional......... . 
It follows, therefore, if tha Governor has 
reason to believe that the Ministry no 
jonger represents the majerity in the As- 
sembly, the dismissal of the Ministry by 
the Governor would be constitutional, 
This undoubted power ož dismissal or 
withdrawal of pleasure is inherent in 
Art. 164 of the Constitucion. When he 
discharges the function o> duty it can- 
uot be questioned in. the court. In my 
opinion, the decisions in Samsher Singh's 
case (AIR 1974 SC 2192) (supra) and 
Mahabir Prasad v. P. C. Ghose, AIR 1969 
Cal 198 make the position beyond any 
controversy, 

14. Dr, Medhi submits that the peti- 
tioner has alleged mala fade and, there- 
fore, rule nisi should be issued, The 
allegation of mala fide is based on no 
material at all. A baid allegation has 
been made that respondent 3 was 
appeinted on political pressure with the 
full knowledge that ske dd not command 
the confidence of majority in the Assen 
bly. There is no allegatior that the Coun- 
cil of Ministers belong ts any political 
party, It is true that respondent 3 has 
been ascribed as belongirg to Congress 
(1). However, there is no averment as to 
the political affiliation of respondents 4 
fo 12, There is no material fo indicate 
when, how and in what manner the Gov- 
ernor was politically pressurised, The 
the petitioner’s 


_ . assessment is correct or the assessment of 


the Governor was correct, is a matter of 


‘guess and can only be decermined on tha 
‘floor of the Assembly.  _ . 
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> 15. In the. result, I Hold that the ap- 
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pointments of* respondents 3 to 12 are 
valid appointments and in accordanca 
with the provisions of the Constitution. 
On appointment of respondent 3, the 
petitioner and his miristry was replaced 
and/or dismissed, The proper venue to 
fight out the issue is on the floor of tha 
Assembly and ths court is prohibited to 
enter into this area, In this regard, I 
also rely on thn decision of the Suprems 
Court reported in AIR 1977 SC 1361, State 
of Rajasthan v, Union of India, I come 
to the conclusion that the petitioner has 
failed to raise any arguable issue, The 
Governor in making the appointment of 
the Chief Minister under Art, 164 (LJ 
acted in his sole discretion, The appoint- 
ments of Council of Ministers, R2spon- 
dents 4 to 12, under Art, 164 (1) arə valid 
and constitutional, The exercise of dis- 
cretion by the Governor in the matter o? 
appointments of respondents 3 to 12 and 
withdrawal of his pleasure, are not justi- 
ciable or in other words, cannot be called 
in question in writ application .in this 
court, y 3 


16. Dr, Medhi has relied on a decision 
of the Supreme Court reported in AIR 
1965 SC 491, University of Mysore v. 
Govinda Rao, The decision is not an auth= 
ority for the proposition with which ws 
are concerned in the instant casa, K is 
not an authority for the proposition to 
decide the ambit of power and jurisdic- 
tion of the Governor under Arts, 163 and 
164 of the Constitution of India, I hava 
referred to the decisions 
Singh (AIR 1974 SC 2192) (supra) as well 
as M. P. Sharma (AIR 1969 Cal 198) 
(supra) which have direct bearing. In my 
opinion, the decision is not helpfal to 
decide any of the issues, A close look af 
the decision would clearly show that tha 
ratio thereof is directly against the con- 
tentions of Dr, Medhi, It is a case of ap 
pointment vf a Reader of a University 
wherein the petitioner contended that 
appellant’ No, 2 had not had the requisite 
qualifications, The Supreme Court held 
that there vas no allegation about viola- 
tion of any statutory provisions, Further, 
the Supremu Court held that whei tha 
qualificatiuas of the Reader was adjudged 
by a competent Board of Appointments 
of the University of Mysore, the High 
Court fell inïo grave error to differ from 
the opinion of the Board when it was 
likely that the Board might have taken 


the view tha? the Dezree of Master of 


Arts, Durteou Univesity, which the ap- 


of Samsher — 
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peiant Wo, 2, had obtained, was equiva- 
lent to a high Second Class Master De- 


gree of an Indian University, Their Lord- 


ships held that such determinations are 
secademic maiiers and the High Court 
should have hesitaied to express an opin- 
ion, The Supreme Court allowed the ap- 
peal of the appointee and observed, inter 
alia, ihat it was wise and: safe for the 
Court to leave the decisions of academic 
matters to those who are more familiar 
with the problems, I find that the deci- 
cion does not help the petitioner but sup- 
ports the view that I have already taken, 


‘A faint submission has been made that 
the proclamation issued by the President 
under Art. 356 was invalid. However, 
there is ne prayer to declare the procla- 
mation to be invalid. Realising the futility 
to question the validity of the procla- 
mation when it has been re- 
called . by the President not much 
argument has been advanced on the 
point. The grievance of the petitioner is 

~that there was no constitutional break- 
down. It is his personal opinion. However, 
the President of India on the basis of 
other informations as well as the report 
of the Governor was satisfied that there 
was failure of the constitutional machi- 
nery in Assam. There is no allegation of 
mala fide or bad faith ‘against anyone, 


Dr. Medhi has strenuously submitted 
that the action of the Governor was too 
drastic. I have no hesitation in holding 
that it was constitutional and flowed 
from a strong desire to set right a critical 
Situation. I would conclude as Bacon said: 
"No remedies cause so much pain as those 
which are efficacious,” 


17. For the reasons alluded I have 10 
hesitation in dismissing the application in 
_ limine which I hereby do. However, there 
will be no order as to costs, 


18. Before parting I would love to re- 
cord that in the instant case I have deriv= 
ed considerable benefit from the erudite 
and wel reasoned argument emanating 
from Dr, Medhi for the petitioner and 
Mr, P, K, Barua, Senior Government Ad- 
vocate and Mr, D, N. Choudhury, Junior 
Government Advocate appearing for the 
Respondents, 


Fetition dismissed, 
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BAHARUL ISLAM, €. J, AND 
K. N. SAIKIA, J. 


Sunil Kumar Datta Roy, Appellant v. 
Smt. Swarna Datta’ Roy, Respondent. 

First Appeai No. 149 of 1972, D/- 18-2x 
1980." 

Hindu Marriage Act (25 of 1255}, S. i@ 
(1) (b) and Explanation -— Cruelty to hus- 
band — Wife refusing to live with hus- 
band in his family because twe persons 
in family were suffering from T. B. — She 
having no objection to live with husband 
In separate house — Held her conduct 
could not be construed as cruelty within 
meaning of S. 10 (1) (b) or as desertion 
within meaning 'of Explanation to sub- 
section (1) of S.: 10. (Faras 4, 5) 

5. K. Senapat: and S. R. Bhattacharjee, 
for Appellant; N. M. Lahiri, for Respon- 
dent. 

BAHARUL ISLAM, C: Je This ap- 
peal is by ihe husband who filed a suif 


for judicial separation from his wife, tha 


respondent hereto. He sought judicial 
separation or: two grounds: (i) desertion 
and (ii) cruelty on the part of the wife. 


2. The husbang has alleged thaf his 
wife refused to live with kim in his pater- 
nal home and was livmy in a separate 
rented house in the town of Silchar in 
which also the petitioner lived with his 
parents. This, according to the appeliant, 
amounts to desertion: we have perused 
the relevant evidence en record, ‘The re- 
spondent has admitted that she is reluc- 
tant to live with her husband; she says 
she is not living with her husband in thal 
family as in that family two persons, 
namely, the mother and the sister of the 
husband, are sufferring from T, B. She 
says that if the husband comes out from 
that family and lives either in the housa 
rented by her in: the same towm or in 4 
separate house to be rented by the hus- 
band, she does not have any objection ta 
live with him, These are material 
in this case. 


3. According to the appellant, the con- 
duct aforesaid of the respondent amounts 
to cruelty as well as desertion. 

4, Sub-section (1) of Section 10 of the 
Hindu Marriage Act, 1955, :provides:. 

"10 (1). Either party to a marriage, 
whether solemnised before or efter the 
commencement of this Act, may ` presen? 


“From decision of S. Phukan, Dist. J, 
Cachar at Silchar, D/- 28- 8-1972. 


EY/FY/C339/81/RSK i 


AJA Tlkiweg atten 





facts 


ba i 


4 


t 


` of Section 10 of the Act defines 
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petition to the district. court praying for. 
judicial separation on the- ground tha: 


the other party— 


(a 

(b) has treated the petitioner with such 
cruelty as to cause a reasonable appre- 
hension in the mind of the petitione? 
that it will be harmful or injurious for 
the petitioner’ to live with, the other 


party;” 

(relevant portion only) 
Clause (b) shows that the cruelty, if any, 
is on the part of the husband in imsistin2 


that the wife must come and - live with 
him in such a family, 
The question. is whether her conduct 


in the background of the above facts can 
be construed as cruelty to the husband, 
Admittedly two persons are _ sufferirg 
from T. B. Mr. Senapati, learned counsel 


appearing for the appellant, submits that 


T. B. is no longer a fell disease; it is 
curable and it would be unreasonable cn 
her part to be afraid of T. B. We do not 
know whether or not T. B. is a fell dis~ 
ease, but it can be said this is not 
nominal a disease as common cold, If, 
therefore, she refused to go to and live 
with the husband in the family which 
consists of two persons suffering from 
T. B., her conduct cannot be construed as 


‘(cruelty within the meaning of law. 


9. The Explanation to sub-section 11) 
.“deser- 
tion’ as follows: 

“In this section, the expression ieser 
tion’, with its grammatical variations and 
cognate expressions, means the desertion 
of the petitioner by the other party to 
the marriage without reasonable catse 
and without the consent or against the 
wish of such party, and includes the wil- 
ful neglect of the petiticner by the other 
party to the marriage...” 


As observed above, it cannot be said 
that the leaving of husband by the wife 
‘can be construed as desertion as her ze- 
ifusal cannot be said to be without rea- 
sonable ground. She has a genuine fear 
for the disease which is reasonable. 

6. In our opinion the learned District 
Judge has committed no error in holding 
that the appellant has failed to make out 
a case either of desertion or of cruelty 
on the part of the. respondent. This ap- 
peal has no force and. is dismissed. ‘We 


ANE the parties to bear their own costs. 


Appeal dismissed, 
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M/s: "Omega Advertising Agency w State 


AS - 


‘of the Assam’ State 


_ JY/KY/E846/81/AKJ — 


Electricity Board Gau. 37. 


AIR 1982 GAUHATI 37.. 
. K. N. SAIKIA, J. 


“M/s. Omega: Advertising Agency, Peti- 
tioner v. The State Electricity Board and 
others, Respondents. 

Civil Rule No. 599 of 1980, D/- 28-5- 
1981. 

(A) Constitution of India, Art. 12 —. 
Assam State Electricity Beard is auth- 
ority under Art. 12. AIR 1976 SC 127, AIR 
1875 SC 1331 and AIR 1967 SC 1857, Foll. 
(Electricity (Supply) Act (1948), S. 5). 

(Para 15) 

(B) Constitution of India, Art. 14 — 
Notice of Assam State . Electricity Board 
inviting offers for handling its advertise- 
ments on certain terms and conditions — 
P and R applying but R found not quali- 
fied — Held, action of Board in splitting 
up advertisements between P and R was 
violative of Art. 14 — It was contrary to 
tenor of notice with regard to reservation 
as to totality of advertisement and as to 
qualification —- It was neither reasonable 
nor in public interest, AIR 1980 SC 1992 
and AIR 1979 SC 1628, Foll, (Electricity 
(Supply) Act (1948), S. 18). 

(Paras 21, 22, 25) 

(C) Constitution of India, Art. 14 — 
Right not to be discriminated against — 
Cannot be waived. AIR 1959 SC 149 and 
AIR 1955 SC 123, Foll. (Evidence Act 
(1872), S. 115). (Paras 26, 27) 


Cases Referred: Chronological Paras 
AIR 1980 SC 1992 22, 24 
AIR 1979 SC 1628 : (1979) 2 SCWR 210 

22,. 23 


AIR 1976 SC 127: (1976) 2 SCR 307 14 

AIR 1975 SC ‘1331: 1975 Lab IC 881 : 
(1975) 1 Lab LJ 399 © 12 

AIR 1967 SC 1857 : (1968) 1 SCJ 461 12 


AIR 1959 SC 149 : 1959 SCJ 1207 27 
AIR 1955 SC 123 : 1955 Cri LJ 215 : 1955 
SCJ 73 26 


R. C. Choudhuri, B. Chaudhuri and B, 
Tanti, for. Petitioner; B. C. Barua, J. M. 
Choudhuri, N. N. Saikia and D. P. Cha- 
liha, for Respondents, 


. ORDER :— M/s. Omega averse 
Agency, a vroprietorial concern,. through 
its sole proprietor Shri Shankar Rajkhowa 
in this writ petition impugns two orders 
Electricity . Board 
dated 30-10-1980 splitting its classified ad- 
vertisements between the petitioner and 
the respondent No. 3 and appointing the 
latter for handling those for offices and 
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projects in Zones other than Lower 
Assam Zone. 

2. The Assam State Electricity Board 
(Shortly ASEB) issued a notice in the 
Assam Tribune on 20-9-1980 (Annex- 
ure-B! as follows: 

“Sealed offers are invited from reputed 
Agencies for handling of ASEB adverti- 
sements (other than display advertise- 
ments) inilially for a period of two con- 
secutive years beginning Nov. 1, 1980, 
under the following terms and conditions: 

(a) The Agency must have its Register- 
ed Head Office within the State of Assam 
ae Office/offices in city/cities outside the 

tate, 


(b) The Agency must be financially 
sound and must be capable of furnish- 
ing in favour of the ASEB a sum of 
Rs. 50,000/- as security deposit in form 
of cash, certificate or Bank guarantee. 

(c) The agency must have the experi- 
ence of handling at least two national ac- 
counts of reputed organisations, 

(d) The agency must preferably be ap- 
proved by the DAVP and be a member of 
IENS, 

Applications supported by photostat 
copies of certificates of membership/ap- 
proval ete. should reach the undersigned 
on or before September, 29, 1980. Can- 
vassing directly or indirecily will be re- 
garded as a disqualification.” 

3. The petitioner, which possessed all 


the quélifications, applied in response 
thereto for appointment as an ad- 
vertising agency to handle the ac- 


counts of the ASEB on 20-9-1980, com- 
plying with all the requirements. Res- 
pondent No. 3 and another also applied 
in response to the same notice. By the im- 
pugned order (Annexure F) dated 30-10- 
1980 the information and Public Relations 
Officer, ASEB (Respondent No, 2) in- 
formed the petitioner that the ASEB had 
decided to split its classified advertise- 
ments between the petitioner and the 
Respondent No. 3. By their next letter of 
the same date (Annexure G) the peti- 
tioner was informed that the ASEB had 
been pleased to accept the petitioner’s 
offer for renewal of appointment as handl- 
ing agents of ASEB classified advertise- 
ments in part and that the petitioner had 
been allotted the responsibilities of handl- 
ing ASEB classified advertisements issued 
by all offices and projects situated in its 
Lower Assam Zone, 

4. The petitioner thereafter submitted 
a representation (Annexure-H) pointing 
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out that in the notice inviting offers there 
was no clause for splitting the classified 
advertisements: and that M/s. Frontier 
Advertising Agency (Respondent No, 3) 
did not have the requisite qualifications . 
under clauses (c) and (d) of the said notice 
and those points had been overlooked, 
Even so, the petitioners informed that 
they were prepared to sign the agreement 
and comply with all other requirements 
without prejudice to their right of handl- 
ing the classified advertisements in all 
other Zones of the ASEB. The petitioner 
also requested ‘the ASEB not to issue 
any work order to Respondent No. 3 as 
their appointment was in contravention 
of the conditions of appointment laid down 
In the notice inviting offers, and their 
appointment was arbitrary and illegal, 
The petitioner though received no reply 
to its aforesaid representation, has in the 
meantime executed the agreement and 
has been handling split up advertisements 
as per the impugned orders dated 30-10- 
1980 and on 8-11-1980 deposited a sumof 
Rs. 50,000/- as fixed deposit with the 
United Bank of India, Silpukhuri Branch, 
as security deposit in favour of the ASEB 
and claims right to have the entire ad- 
vertisement, Hence this petition. 

ð. Mr. R. C. ‘Choudhury, the learned 
counsel for the petitioner, submits that 
while the petitioner fulfils all the quali- 
fications as given in the notice inviting 
offers and as such was the only concern 
qualified to apply, the Respondent No. 3, 
M/s, Frontier Advertising Agency, did 
not fulfil the qualifications and as such 
was no; even eligible to apply; and that 
the impugned order splitting the classifi- 
ed advertisements and appointing Respon- 
dent No. 3 for handling a portion thereof 
is discriminatory; and the ASEB being an 
authority under ‘Art. 12 of the Constitu- 
tion of India, the same is violative of 
Art. 14 of the Constitution of India and 
is liable to be quashed. 

6. Mr, B. C. Barua, the learned coun- 
sel appearing for Respondent No. 3, on 
the other hand, submits that the decision 
to split up the classified advertisements 
is an administrative decision, and the 
petitioner having: already accepted the 
appointment to handle a part, as per the 
impugned order, he has no right to ques- 
tion the apointment of Respondent No. 3 
for handling the other part of the classi- 
fied advertisements; and that the deci- 
sion to split up was taken in public in- 
terest and is not in any way arbitrary or 
illegal, 
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* 7. The precise questions requiring judi- 
cial determination are (i) whether. the 
ASEB is an authority under ‘Article 12 of 
the Constitution of India; #1) whether the 
impugned orders, namely, those splitting 
up of the classified advertisements, ap- 
pointing the petitioner to handle one 
part, and appointing the r2spondent No. 3 
to handle the other part are discrimina- 
tory and violative of Art. 14 of the Con- 
stitution of India; and (ili] whether those 
orders are liable to be iii by this 
couri, 


8. The ASEB was constituted by the 
State Government of Assam in exercise 
of powers under S. 5 of the Electricity 
(Supply) Act, 1948 (here-natfer referred 
to as ‘the Act’) which provides that the 
State Government shall as soon as may 
be after the issue of nctification under 
Sub-sec. (4) of S. 1, constitute by noti- 
fication in the official Gazette a State 
Electricity Board under such name as 
shall be specified in the notification. The 
Board shall consist of nof less than three 
and not more than seven members ap- 
pointed by the State Gevernment. The 
status and categorisation ef the ASEB has, 
therefore, to be decided in the light of 
the provisions of the Ac. Section 12 of 
the Act deals with incorporation of the 
Board and provides that the Beard shail 
be a body corporate by tre name notified 
under sub-section (1) of 5. 5 having per- 
petual succession and a ccmmon seal, with 
power to acquire and hod property both 
movable and immovable, and shall by 
the said name sue and te sued. There is 
no provision for raising capital by issue 
of shares ete. It is not a profit making 
body. Under S. 59 the 3oard shall not, 
as’ far as practicable and after 
taking credit for any subventions from 
the State Government umder S. 63, carry 
on its operations under this Act at a loss, 
and shall adjust its cherges accordingly 
from time to time: prorided that where 
necessary any amounts due for meeting 
the operating, maintenarce and manage- 
ment expenses of the Bcard for the pur- 
poses of Cis (i) and (ii) of S. 67 may, to 
such extent as may be senctioned by the 
State Government, be paid out of capi- 
tal. 


9. Under S. 78 of the Act the State 
Government may after previous publica- 
tion, by notification in the Official 
Gazette, make rules to sive effect to the 
provisions of this Act, end in particular, 
and without prejudice fo the generality 
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of the foregoing power, such rules may 


provide for —— 


“(a) the powers of the Chairman and 

the term of office of the Chairman and 
other members of the Board, the condi- 
tions under which they shall be eligible 
for re-appointment and their remunera- 
tion, allowances and other conditions of 
service; 
' (b) the terms and conditions of ap- 
pointment of members of State Electri- 
city Consultative Councils and Local 
Advisory Committees, the convening of 
meetings of such Councils and Com- 
mittees, and the conduct of business 
thereat; 

{c) the form in which the annual 
financial statement and supplementary 
statements under S. 61 shall be prepared 
by the Board and the particulars to be 
included therein; 

(d) the conditions subject to which the 
Board may borrow under S. 65. 

(e) the manner in which stock issued - 
by the Board shall be issued, transfer- 
red, dealt with and redeemed; 

( the manner in which the accounts 
of the Board shall be published under 
S. 69; 


(g) the form in which and the date Bg 
which the annual report of the Board 
Shall be submitted under S. 75, and the 
form and manner of furnishing statistics 
and returns by the Board under that 
section; 


(h) the business of the Board upon 
which the Local Advisory Committees 
concerned shali be consulted. 

10. S. 78A enables the State Gov- 
ernment to give directions as under: 

“78A. Directions by the State Govern- 
ment.— (1) In the discharge of its func- 
tions, the Board shall be guided by such 
directions on questions of policy as may 
be given to it by the State Government. 

(2) If any dispute arises between the 
Board and the State Government as to 
whether a question is or is not a ques- 
tion of policy, it shall be referred to the 
authority whose decision thereon shall . 
be final.” 

11. Under S. 10 of the Act the State 
Government may suspend from office for 
such period as it thinks fit or remove 
from office any member of the Board and 
conditions laid down therein. The gene- 
ral duties of the Board are enumerated 
in the Act. The Board is charged with 
the general duties of promoting the co- 
ordinate development of general supply 
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and distribution of electricity within the 
State in the most efficient and economi- 
cal manner with particular reference to 
such development in. areas not for the 
time. being served or adequately served 
by any licensee under the-Indian Electri- 
city Act, 1910 and for the purpose the 
Board is empowered to prepare schemes 
to carry out the same under Chap.-V, 
and to supply electricity to owners of 
the ccntrolled stations and to other 
licensees or fo persons requiring supply 
of electricity. 

i2. In Sukhdev Singh v. Bhagatram, 
‘reported in AIR 1975 SC 1331 it was 
ruled that the expression ‘other auth- 
orities’ in Art. 12 is wide enough to in- 
clude within it every authority created 
by a statute and functioning within the 
territory of India, or under the control 
of the Government of India. The expres- 
sion will include all constitutional or 
statutory authorities on whom powers 
are conierred by law. The State as de- 
fined in Art. 12 is comprehended to in- 
clude bodies created for the purpose of 
promoting economic interest of the peo- 
ple. The circumstance that the statutory 
body is required to carry on some acti- 
vities of the nature of trade or commerce 
does not indicate that the Board must be 
‘excluded from the scope of the word, 
State, In Rajasthan State Electricity 
Board v. Mohan Lal, AIR 1967 SC 1857 
it was observed that the Electricity 
(Supply) Act showed that the Rajasthan 
Electricity Board had power to give 
directions, the disobedience of which 
was punishable as a criminal offence. The 
power to issue directions and to enforce 
compliance was held to be an important 
- aspect. The Board was invested by the 
slatute with extensive powers of control 
over electricity undertakings, The power 
of the Board to make Rules and Regula- 
tions and to administer the Act was said 
to be in substance the sovereign power 
of the State delegated to the Board. 

13. Under S. 79 of the Act the Board. 
may make Regulations not inconsistent 
with the Act and the Rules made there-. 
under tc. provide for all or any of the 
matters stated thereunder for the purpose 
of carrying out the functions of the 
Board. 


14. In M/s. Bisra Stone Lime Co. Ltd. 


y. Orissa State Electricity Board, report-. 


ed in AIR 1976 SC 127 it was held that 
the State Electricity Board assumed all 
obligations of the State Government and 
as such was bound. by agreement, 
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15. From the above enunciation of tha 
law it can safely be held that the ASEB 
is an authority under Art, 12 of the Con- 
Stitution of India. 


16. The notice inviting offers 
nexure B) was clear as to its require- 
ments, The petitioner claims to hava 
satisfied all the qualifications and this 
claim is not denied by the ASEB. In its 
letter dated 20-9-80 (Annexure C) the 
petitioner stated that it handled the 
national accounts, namely, ASEB, Oil & 
Natural Gas Commission, Nazira, North 
Eastern Electric Power Corporation 
Limited, Shillong, Meghalaya State 
Electricity Board, Shillong, Assam 
Petrochemicals ‘Limited, Namrup, and 
Hindusthan Paper Corporation Limited, 
Jagiroad, and Ashok Paper Mills Limited, 
Jogighopa. It was also accredited to the 
Directorate of Advertising and Visual 
Publicity (DAVP), New Delhi and Indian 
and Eastern Newspaper Society (IENS), 
New Delhi. These statements have not 
been denied. There can, therefore, be no 
doubt that the; petitioner was fully 
qualified to apply. 

17. The learned counsel for the ASEB, 
while not denying the above claims 
states that the petitioner concern has 
been given the appointment in terms of 
the notice but administratively the ad- 
vertisements have been split up in pub- 
lic interest and Respondent No, 3 was 
appointed to handle a part thereof. 


18, The Respondent No. 3 in its affi- 
davit states that it has been ‘registered by 
the Directorate of Advertising and Visual 
Publicity (DAVP), Ministry of Informa- 
tion and Broadcasting as one of the ap- 
proved firms for the North-Eastern 
Region (except Bihar and West Bengal) 
and that it has been doing business of 
advertisement since 1960 and as such has 
got vast experience and knowledge in the 
matter of advertisement. It submits that 
Cl. (d) of the tender notice was directory 
and not mandatory. It further says that 
it is experienced. in handing accounts of 
various public sector undertakings, and 
as such it substantially fulfils the re- 
quisite qualifications as per the noticea, 
inviting offers, 


19. That the Respondent No. 3 did nol- 
possess all the requisite qualifications is. 
not in doubt. It did not possess the quali-. 
fication mentioned in Cis.. (c) and (d). If. 
had no experience of handling at least’ 
two ‘national accounts’ of reputed orga-... 
nisations; It had been enlisted on its aps.. 


(An- 
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proved panel on:a -provisienal basis by 
the Directorate. of. Ad~ertising and 
Visual Publicity, Ministry >f Information 
and Broadcasting for the North Eastern 
Region (except Bihar and West Bengal). 
It was however, not a member of the 
IENS, 


‘20. From the tenor of -he notice it is 
clear that an applicant must have fui- 
filled all the qualifications stated therein 
and no power was reserved for relaxing 
any of those qualifications. There is, 
therefore, no escape from the conclusion 
that the respondent No, 3 was not quali- 
fied to apply. 


21. The above being tke position, the 
action of the ASEB in splitting up the 
classified advertisements and giving a 
part to respondent No. 3 is clearly con- 
trary to the tenor of the notice inviting 
offers‘in which there was no reservation 
as to the totality of the advertisements 
and as to the requisite qualifications. 


22. It is now well settled by the deci- 
sion in Ramana Dayaram Shetty v. 
International Airport Authority of India, 
AIR 1979 SC 1628 followed by that in 
M/s. Kasturi Lal Laxmi Reddy wv, State 
of. Jammu and Kashmir, AIR 1980 SC 
1992 that an executive auchority must be 
rigorously held to the standards by 
which it professes its actian to be judged; 


and it must scrupulously observe those. 


- standards on pain of invalidation of an 
act in violation of them. It is also well 
settled that the notice inviting offer has 
_ to be construed without ascribing any 
superfluity to its language, and any con- 
struction which would render any word 
of the document meaningless should be 
avoided. So construed, there is no room 
for appointing anyone who does not 


possess the qualifications. The notice pre- 


scribed the conditions of eligibility which 
. were required to be fulilled by every 
party applying for appointment. The 
qualifications laid down im Cis, (a), (b), 


(c) and (d) of the notice zonstituted the 


standard or norm of eligbility and the 
ASEB prescribing those ~as fettered its 
own discretion to go outside that norm; 
and it must be rigorously held to the 
norm or standard by wich it’ professed 
to act, If they were to appoint somebody 
ho did not qualify, according to the 
orm or . standard, it would amount to 
discrimination and violaticn of Art. 14 of 
he Constitution. As was pointed out in 
tamana’s. case, the rule against discrimi- 
ation though «seems to have. emanated. 
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from Art. 14, it does not rest merely on 
that Article and has independent exist-- 
ence of its own. It is a rule of adminis- 
trative law evolved by judiciary as a 
check against abuse or arbitrary exer- 
cise of power by the executive authority. 


23. In the ever expanding measure of 
economic activities of the welfare 
State 1t is necessary to ‘structure and 
restrict’ the power of the executive so 
as to conform to the rule of law in the 
matter ` of socio-economic distributive 
justice. Modern welfare State is much 
more than a police or laissez faire State 
and is the dispenser of enormous benefits 
including services, contracts, settlement, 
licenses, allotments and conferments in 
various forms which mean livelihood and 
wealth for the citizens, It is, therefore, 
necessary to forbid discrimination in 
distribution or allotment of 
this new kind of wealth. As was observ- 
ed by Bhagwati, J, in Ramana’s case 
(para 11) — ' 


“Some interests in Government largess, 
formerly regarded as privileges, have 
been recognised as rights while others 
have been given legal protection not 
only by forging procedural safeguards 
but also by confining/structuring and. 
checking Government discretion in the > 
matter of grant of such largess. The dis- 
cretion of the Government has been held 
to be not unlimited in that the Govern- 
ment cannot give or withhoid largess in 
its arbitrary discretion or at its sweet 
will.” 
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24. The Government, unlike a private 
individual, cannot always pick and 
choose the person with whom it will deal, 
The activities of the Government have a 
public welfare and distributive element 
in them wherefor there lies a duty on 
the State to act with fairness and without 
discrimination. The State is not bound 
fo enter into contract with anyone, but if 
it does so it must do so fairly and with- 
out discrimination. Any action contrary 
to this principle would be liable to be 
struck down unless it can be shown that 
the departure was not arbitrary, but bas- . 
ed on some valid ground. The Govern- 
ment. may act through its instrumentality 
or agency. A Corporation, like the ASEB 
acting ‘as the instrumentality or agency 
of the State would also be bound by the 
same principle and subject to the same 
limitations and duties. In case of a de- 
parture, its action shall have to satisfy 
the test of- reasonableness or public’ 
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interest, failing which, its action cannot 
be sustained. It is true, as was observed 
in Kasturi Lal’s case (AIR 1980 SC 1992) 
(supra), the Court cannot lightly assume 
that the action taken by the Government 
is unreasonable or without public inter- 
est because there are various policy con- 
siderations: which may weigh with the 
Governmeni’s decision. The Court would 
not, therefore, strike down an action as 
invalid on this ground unless it is clear- 
ly satisfied that the action is unreason- 
able or not in public interest. But where 
it is so satisfied it would be the plainest 
duty under the Constitution to invalidate 
the governmental action, 

“This is one of the most important 
functions of the Court and also one of 
the most essential for preservation of the 
rule of law. It is imperative in a demo- 
cracy governed by the rule of law that 
governmental action must be kept within 
the limits of the law and if there is any 
transgression, the Court must be ready 
to condemn it.” 

25. Applymg the ratio of the above 
decisions to the facts and circumstances 
of the present case, the actions of the 
ASEB in splitting up the classified al- 
vertisements and appointing respondent 
No. 3 to handle a part, as ordered in 
Annexures F and G, which cannot be said 
to be reasonable or in public interest, 
have to be struck down, and are accord- 
ingly done. 

26. The last contention of Mr. Barua 
is that the petitioner having accepted a 
part of the classified advertisement as 
per Annexure ‘F’ is to be taken to have 
waived his right under the notice invit- 
ing offer or to have acqmesced to the 
splitting and appointment of Respondent 


No. 3, This submission is not acceptable,. 


The right not to be discriminated against 
as enshrined in Art. 14 of the Constitu- 
tion of India, is one of the fundamental 
rights. These fundamental rights have 
been embodied in our Constitution not 
merely for the benefit of a particular in- 
dividual, though individuals are naturally 
benefited. Those have been enshrined as 
a matter of constitutional policy and for 
public good; and the doctrine of waiver 
or acquiescence cannot be applied there- 
to. A citizen cannot voluntarily get dis- 
crimination or waive his fundamental 
right against discrimination, (Behram 
Khurshid v, Bombay State, ATR 1955 SC 
123). 

27. As was observed in Basheshar 
Nath v. IL T, Commr,, ATR 1959 SC 149, 
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by virtue of Art. 12, the State, which is, 
by Art. 14 forbidden to discriminate be- 
tween persons ‘includes the Government 
and Parliament’ of India and the Govern- 
ment and the Legislature of each of the 
States and all local or other authcrities 
within the territory of India or under 
the control of the Government of India. 
Art. 14, therefore, is an injunction io 
both the legislative as well as the execu- 
tive organs of the State and the other 
subordinate authorities, It is absolutely 
clear from the language of Art. 14 that 
it is a command issued to the State as a 
matter of constitutional policy with a 
view to implement its object of ensuring 
the equality of status and opportunity 
which every welfare State is expected to 
do; and no person can, by any act or 
conduct, reheve: the State of the solemn 
obligation imposed on it by the Constitu- 
tion. A citizen cannot give up or waive 
the benefits of this fundamental right 

which is indirectly conferred on him by 
the mandate directed to the State. 


28. In the result the impugned orders 
of splitting up of the classified advertise- 
ments and appointing respondent No. 3 
to handle a part as in Annexures 'F’ and 
‘'G’ to the petition are quashed, The peti- 
tion is allowed and the Rule is made ab- 
solute. Under the peculiar facts and cir- 
cumstances of the case I make no order 
as to costs, | 

Petition allowed, 
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Dinabandhu Deva Bhagawati, Appellant vV. 
Nirada Bala Devi and others, Respondents. 


F. A, No. 91 of 1979, D/- 21-5-1981. 


Civil P. C. (5 of 1908), O. 23, R. 1 and 
O. 14, R. 1 — Dismissal of suit in view of 
prohibifion under 'O, 23, R. 1 — However 
no issue framed regarding that controversy 
— Dismissal heldi without jurisdiction. 


In the instant case the defendants raised 
objection regarding maintainability of the 
suit in view of O.'23, R. 1 only at the argu- 
ment stage. There was no pleading to that 
effect in written statement nor was there any 
issue framed in that regard. Under such 
circumstances, the trial Judge could have 
called upon the defendant to amend his 
pleading to take up the plea, frame issue and 
decide the question whether the subsequent 
suit was barred under O. 23, R. 1. He did 
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neither. Therefore the trial Judge had no 

jurisdiction to enter into the controversy 

whether the suit was barred under O. 23, R. 1. 

(Para 3) 

B. Sarma, Y. K. Phukan and A. C, Sarma, 
for Appellant. 


JUDGMENT :— This appeal arises out of 
the judgment apd decree dated 17-8-1979 
passed by Shri N. C. Barua, Assistant Dis- 
trict Judge, Barpeta in Title Suit No. 4 of 


1974 dismissing the plaintiffs suit on the - 


grounds, (a) that in respect of the same 
causes of action the plaintiff had instituted 
Title Suit No. 7 of 1973 but he withdrew 
from the suit under O. 23 of the Civil P. C. 
for short ‘the Code’, without obtaining liberty 
to institute a fresh suit in respect of the sub- 
ject matter of the suit; (b) the plaintiff did 
mot make any averment in his plaint that he 
had withdrawn the suit with the permission 
of the Court with liberty to institute a sub- 
sequent suit and, (c) the plaintiff did not pay 
the cost of Rs. 50/- awarded by the Court 
while permitting the plaintiff to withdraw 
from Title Suit No, 7 of 1973, a condition 
precedent for institution of the subsequent 
suit. 

2. Order 6 deals with “pleadings” gene- 
rally. The term “pleadings” means formal 
allegations by the parties of their respective 
claims and defences, for the judgment of the 
Court. The term “pleadings” has a techni- 
cal and well defined meaning. Pleadings are 
written allegations of what is affirmed on the 
one side or denied on the other disclosing to 
the Court having jurisdiction to try the cause, 
the real matter in dispute between the par- 
ties. A plaint must contain “material facts” 
as to the cause of action and nothing more. 
No evidence need be stated. It is indubitable 
that in the instant case the defendants, in their 
written statements (pleadings), did not take 
up the plea that the subsequently instituted 
suit was not maintainable in view of the bar 
imposed by O. 23, R. 1(4) ‘of “the Code”. 
Therefore, no specific issue was framed as to 
the alleged violation of O. 23, R. 1 of “the 
Code”, It is well known the pleadings of the 
adversary in a civil action are meant for 
setting forth the controversies to enable the 
other side to meet the controversies. In the 
instant case the defendants could have taken 
up the plea of non-maintainability of the suit 
in view of the bar under O. 23, R. 1(4) of 
the Code. However, no such plea had been 
faken by the defendants nor any issue was 
framed apart from a general omnibus issue 
reading : 

“Whether there is any cause of action in 
the suit?” 
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3, Consequently, the plaintiff had no op- 
portunity to. meet the controversy which was 
raised for the first time during the argument 
stage after the evidence of the parties had 
been recorded. Upon hearing oral arguments 
the learned Assistant District Judge held that 
the suit was not maintainable in view of the 
bar under O. 23, R, 1 of the Code. The 
issue framed was to the existence of cause of 
action to sue. The question of want of cause 
of action cannot be equated with the ques- 
tion of bar of institution of a fresh suit in 
violation of O. 23, R. 1 of the Code. As 
such, the learned Judge had no jurisdiction 
vested in him by law to determine the ques- 
tion as to whether the suit was barred or not 
maintainable in view of the prohibition con- 
tained in O. 23, R. 1 of the Code, without 
framing a specific issue on the point, with- 
out affording opportunity to the plaintiff to 
meet the specific plea and without giving the 
plaintiff opportunity to adduce evidence on 
the plea. The learned Judge, could nave 
called upon the defendant to amend his plead- 
ing to take up the plea, frame issue- and de-| 
cide the question whether the subsequent suit 
was barred under O. 23, R. 1 of “the Code”, 
‘He did neither. For the reasons we are con-! 
strained to hold that the learned Judge had: 
no jurisdiction to enter into the controversy 
whether the suit was barred under O. 23, 
R. 1 of ‘the Code’. 


4. Be that as it may, the plaintiff, by way 
of abundant caution, proved the order dated 
4-1-1974 in Title Suit No, 7 of 1973 passed 
by the Assistant District Judge, Barpeta, 
whereby the learned Judge upon hearing the 
parties allowed the plaintiff to withdraw from 
the suit (T. S. 7/73) under O. 23, R. 1 (3) of 
the Code with liberty to institute a fresh suit 
in respect of the subject matter of the suit. 
The learned Judge was satisfied that the suit 
would fail for formal defects as pointed out 
by the plaintiff. However, the plaintiff was 
saddled with cost of Rs. 50/- payable to the 
defendant. The certified copy of the order 
sheet produced before us clearly indicates 
that on 30-1-1974 the costs were deposited by 
the present plaintiff whereupon ihe learned 
Judge passed an order directing the defen- 
dant to receive the deposited amount. We 
quote the order dated 4-1-1974 in Title Suit 
No. 7 of 1973 which runs as follows :— 


“4-1-1974 : Considered the petition No. 476 
filed by the plaintiff on 19-12-1973 for leave 
to withdraw the suit due to certain formal 
defects in the plaint. Considered also the rea- 
son as mentioned in the petition for the 
delay in taking steps for withdrawal of the 
suit. 
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Heard also learned Jawyer for both parties, 
and I am satisfied that the suit may fail fov 
the formal defects as pointed’ owt by the 


Plaintiff. The petition is accordingly allowed. . 


The suit is dismissed on withdrawal with 
cost of Rs. 50/- to the defendant, 

The plaintiff ‘is allowed to refile the suit. 
But the cost shall be prepaid.” 

5. As the condition precedent for filing 
the subsequent suit was duly and faithfully 


fulfilled by the plaintiff on 30-1-1974, there . 


was no impediment for institution of the sub- 
sequent suit. In this view of the matter we 
are consirained to hold that the learned Judge 
was wrong in holding that the subsequent suit 
was not maintainable in view of the prohibi- 
tion contained in R. 1 (4) of O. 23 of the 
Code. 


& This was the only issue decided against 
the plaintiff and the plaintiff was non-suited. 
The main issues were left over and the suit 
was dismissed. For the reasons set forth 
above we hold that the learned Judge was 
wrong in holding that the plaintiff was pre- 
cluded from instituting the present suit under 
©. 23, R. 1 (4) of the Code. 

7. In the result we allow the appeal on 
setting aside the impugned judgment and de- 
cree and remit the suit to the Assistant Dis- 
trict Judge, Barpeta, who shail cause notices 
to be served on the parties and upon hearing 
both the parties shail dispose of the suit in 
accordance with Jaw. There will be no order 
as to costs, 


Appeal allowed. 
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General Manager, Oil Refineries Ltd., Ap- 
pellant v. General Manager, S. E. Railways 
and others, Respondents. 7 

First Appeal No. FA, 58 of 1973, -17-9- 
1981.* 

Limitation Act (9 of 1908), Art. 31 — Non- 
delivery of goods by Carrier — Spit against, 
for compensation — Limitation — Computa- 
tion of — Time would run after elapsing of 
reasonable time within which goods ought to 
have been delivered. - - | 

The ‘circumstances that have to be con- 
sidered in deciding the reasonable. time. as 
given in Art. 31 are indubiously those. . that 
attended the act of carriage after the goods 
were handed over to the carrier till the goods 
* From decision of J. Singh Chetry Asstt, 


Dist. J. No. 2 at Gauhati, Dj- 8-9-1972. . 
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are ready for delivery to the consignee at the 
destination. In determining the reasonable 
time of delivery taken by the carrier, Court 
should consider the normal period of carriage 
with relation to the prevailing conditions of 
the carriage and in so doing the time already 
taken by the carrier in carrying like goods 
other than the suit goods from the same place 
of despatch to the same place of destination 
having been handed over to the carrier at 
about the same time is a relevant factor in 
this connection. | (Paras 9, 10, 11) 

Where therefore, certain goods consigned 
to a carrier failed to reach the destination 
and were not delivered to the consignee where- 
as substantial portions of similar goods des- 
patched from the same place near about the 
same date reached the destination in five 
months, while calculating the limitation period 
for a suit against the carrier for non-delivery 


of the abovesaid goods it was held that the 


normal period of; carriage of similar goods 


between the same points of despatch and de- 
stination being 5 months, in fixing the point 
of time from which limitation under Art. 31 


would run it would be proper to add 5 mcnfhs © 


to the date of despatch of the goods. ‘Case 
law discussed. ! (Para 13) 

One particular case of carriage respecting 
the time consumed: by the carrier cannot form 
the exclusive factor of calculation of the Jimi- 
tation period when’ there are other similar cir- 
cumstances involving different periods of car- 


riage before the Court. AIR 1958 Cal 434, 
distinguished. | (Para 13) 
Cases Referred : Chrotological Paras 
AIR 1962 SC 1716 ` 9 11 
AIR 1958 Cal 434 | 11 
AIR 1957 Punj 49 (FB) 9, 11 
AIR 1955 Pat 182 9, 11 


AIR 1949 Pat 268; — : 9 

S. C. Bordoloi, Sulaiman, C. K. S. Barua 
and Mrs. A. Hazarika, for Appellant; P. P. 
Duara and D. Choudhury, for Respondents. 

S. M. ALI, J. L This appeal arises from 
judgment and decree passed by Shri J. Singh 
Chetry, Asstt, Dist. Judge, Gauhati in M. Suit 
No. 9 of 1963 (M. S. 13 of 1972) dismissing 
the suit on contest against the plaintiff. Bzing 
aggrieved by the judgment and decree the 
plaintiff has come up in appeal before this 
Court. | 

2. The suit is for recovery of a sum. of 
Rs. 16,473.65 p. due to loss caused to the 
plaintiff for non-delivery of goods by the 
carriers. ; s , 

-3. On 4-8-1961 M/s. Hindusthan Steel Co. 
Ltd. made over 194 pieces of M. S.. Plates to 
ihe servants of first . defendant being. the 
General Manager of the South Eastern Rail- 


~ 
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ways at Rourkela for despatch of the . same 
to' Gauhati Bazar Ghat and for delivery of 
the.same to the plaintiff. The consignment 
was made under Railway Receipt No. (in- 
voice No. ) 6/207302 dated 4-8-1961, in two 
wagons being S. E. 11759 and C. R. 31607. 


4. Thereafter on 13-9-1961 a lot of 105 
pieces of M. S. Plates conteined by wagon 
No: C. R. 31607 was delivered to and re- 
ceived by the plaintiff. Bu: the remaining 
M. S. Plates being 89 in number contained 
by the other wagon No, S. E. 11759 did not 
arrive at the destination. Whe plaintiff issued 
due notice to the defendants registering its 
claim respecting the non-delivery of 89 pieces 
of .M. S. Plates. Some otter wagons con- 
taining M. S. Plates under separate Invoice 
Receipts namely Invoice No. 10/207361 dated 
12-8-1961 and Invoice No. 14/207512 dated 
1-9-1961 were also despatched from the same 
Railway Station at Rourkele forthe destina- 
tion at Gaubati Bazar Ghat near about the 
aame time for delivery to the plaintiff. Some 
of those wagons arrived a- the destination 
earlier; but one lot of 138 pieces under In- 
voice No. 10/207361 and arother lot of 144 
plates under Invoice No. 14/207512 were de- 
livered by the Railways on 5-2-1962 and 7-2- 
1962 respectively to the pmintiff at Indian 
Refineries Railway Siding, Noonmati. The 
plaintiff avers further that tae 2nd defendant 
acknowledged notice for claim for the plain- 
tiff by their letter dated 7-3-1962 and that the 
3rd defendant wrote to the plaintiff on 17-5- 
1962 repudiating the claim of the plaintiff. 
They intimated the plaintiff that they had re- 
ferred the claim of the plamntiff to the Rail- 
ways concerned. Accordinz to the plaintiff 
the carriers were in correspoadence with the 
plaintiff through their letters dated 6-11-1962 
and 7-1-1963 with regard t delivery of the 
goods. Whe sub-agent of the 2nd defendant 
at Gauhati Bazar Ghat issued a short certifi- 
cate to the plaintiff on 1-42-1962 regarding 
said 89 pieces of M, S. Places. Notice under 
S. 80, C. P. C. was duly issued by the plain- 


5. Fhe first defendant General Manager 
of the South Eastern Railways) in his written 
statement contends inter alza that the suit is 
not maintainable as due notice was not served 
on the defendant. The dezendant states that 
2 K. C. Wagons No. 11753/S.E. and 31607/ 
CR. containing steel plates were booked 
under Invoice No. 6 R. R, 207302 dated 
3/4-8-1961 from H. S. P. G. (Banda Munda) 
Railway Station to Gaukati Bazar Ghat. 
The consignment was lozded in the wagons 
and sealed by the senders. But the contents 
were not counted -by fhe ‘Railways. - 


G. -M., -Oil ‘Refineries Ltd. v. G. M., S. E. Railways 


. mentary evidence. 


The . 


Gavu. 45 


plaintiff received. the contents of Wagon No. 
C. R. 31607. . The contents of Wagon No. 
S. E, 11759 were transhipped at Chakradhar- 
pur into Wagon No. N. R. 44249 which was 
made over to the adjoining Railways being 
Eastern Railways at Sitpur on 3-9-1961. 
Therefore, the defendant is not liable for any 
damages that might have been caused.. 


6. The 2nd defendant (The Joint Agent 
of M/s. R. S. N. Co. Lid. and I. G. N. and 
Railway Co. Ltd. at Gauhatt) in his written 
statement stated that he is merely an agent 
of the 3rd defendant. He further states that 
the Steamer Co. received the contents of 
Wagon No. C. R. 31607 for 105 pieces of 
M.S. Plates from the Port Commissioner, Cal- 
cutta which they carried to Gauhati Bazar 
Ghat and delivered to the plaintiff. The 
Steamer Co, never received the contents of 
Wagon No. S. E. 11759 containing 89 pieces 
of M. S. Plates from the contiguous system. 
The 3rd defendant (M/s. R. S. N. Co. Ltd. 


-and I. G. N. and Railway Co. Ltd., Joint 


Claim Deptt., Calcutta) contends in its written 
statement that it received the contents of 
Wagon No. C. R. 31607 containing 105 pieces 
of M. S. Plates from the Port Commissioner, 
Calcutta which it carried to Gauhati Bazar 
Ghat and delivered to the plaintiff. It did 
not receive from its contiguous system 89 
pieces of M. S. Plates contained in Wagon 
No. S. E. 11759, 


.7. On the pleadings of both sides the 
following issues were struck by the trial - 
Court :— 

(1) Whether the notices on the Aeren 
were served. 

(2) Whether the defendants are liable for 
non-delivery of 89 M.S. Steel Plates. 

Q) Whether the defendants are liable to 
pay damages as claimed. 

(4) What other ~ relief, 
entitled to. 


On behalf of the plaintiff one witness was 
examined and one was examined on behalf of 
the defendants. Both sides adduced docu- 
The learned Asstt. Dist. 
Judge found that the suit is barred by limita- 
tion and also that the plaintiff could not estab- 
lish its ownership of the suit goods. He 
therefore dismissed the suit. 

8. During arguments in this Court the 
ownership of the suit goods was not disputed 
on: behalf of the defendants. There is no 
denial on the part of the defendants, that they 
did not receive the goods of the plaintiff 
under Railway Receipt Invoice No. 6/207302 
dated 4-8-1961 in two wagons being No. S. E. 
11759 and C. R. 31607. D. W. 1, Shri Phanin- 
dra Nath Uzir admits that the S.. E. Railways. 


the plaintiff is 
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informed in March 1966 that it delivered 89 


_ pieces of goods to the N. E, Railways which - 
-carried the goods to Gauhati on 24-10-1966 | 

and carried it back to Bongaigaon and de- 

- livered the same to the Store-keeper, The - 


finding of the Court below regarding plain- 
. tiffs ownership of the suit goods is not cot- 
- rect. Whe plaintiff has established its owner- 
ship, of the suit goods. The only point de- 
_ bated by. the parties before us was on the 
point of limitation. 
~ 9, Admittedly the present case falls under 
Art. 31 of the old Limitation Act which pre- 
scribed that the period of limitation is. one 
. ‘year against a carrier for compensation for 
non-delivery of or delay in delivering goods 
and that the limitation starts from the time 
when the goods ought to be delivered. To 
this one year, notice period of two months is 
to be added and the total period comes up to 
14 months with effect from the time when 
the goods ought to be delivered. It is beyond 
dispufe that the expression in the third column 
of Art. 31 of the old Limitation Act envisages 
nothing but a reasonable time. The expres- 
sion ‘reasonable time’ however has been the 
subject matter of discussion and decision in 
a long series of cases and this is the moot 
point to be decided in consideration of facts 
of the present case. In considering the rea- 
sonable time in a case of carriage of goods, 
regard should be had to the circumstances 
affecting the carriage, the traffic conditions 
prevailing at the time when the goods are 
given to the carrier and also those prevailing 
from that point of time till the time when the 
goods are ready for delivery at the destina- 
tion are relevant for the purpose of deter- 
mining the reasonable time. Even delay 
beyond control of the carrier, but not con- 
nected with any negligent conduct of the 
carrier should not be left out of consideration 
in deciding the issue. In Dominion of India 
y. Amin Chand, AIR 1957 Punj 49 (FB) 
which was referred to by the learned coun- 
sel for the respondents, it was held that no 
inflexible rules can be laid down as to when 
the goods ought to be delivered in a given 
case, where time is not expressly or impliedly 
fixed by contract between the parties and that 
the Court must decide the reasonable time 
within which the consigned goods ought to 
-~ have been delivered having regard to all the 
circumstances of the case and evidence before 
it and then fix that date as the date from 
which the limitation under Art. 31 of the 
Limitation Act should start. In Gajanand 
Rajgorai v. Union of India, AIR 1955 Pat 
182 a similar view was expressed by their 
Lordships of .the - Division Bench in the 
following words— “Under Art. 3: the period 
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of Limitation isione year from the date when 
the goods ought to be delivered. As has been 
observed in the Governor General in Coun- 
cil v, Kashiram|Marwari, AIR 1949 Pat 268, 
the question “when the goods ought to be de- 
livered”’ is essentially a question of fact. If 
no particular date is specified for delivery it 
must be determined as a matter of what is 
reasonable having regard to the circumstances 
of the contract and the conduct of the parties. 
Our attention was also drawn to Boota Mal 
y. Union of India, AIR 1962 SC 1716, where- 
in it was held that the expression used in 3rd 
column of Art. 31 of the Limitation Act re- 
garding the starting point of the limitation 
means the expiry| of reasonable time to be de- 
cided by the Court taking into consideration 
all the circumstances of the case before it and 
also the subsequent correspondences unless 
they: throw light on the question of determin- 
ing the reasonable time for the carriage of 
goods from the place of despatch fo the place 
of destination have no bearing in the matter 
of determining the reasonable time of de- 
livery of goods. It was also held in that case, 
that reasonable time will depend upon the 
facts of each case and that in the absence of 


‘any special circumstances, the reasonable time 


would practically! be the same between the 
two stations, as would normally, usually or. 
ordinarily be taken for the carriage of goods 
from fhe one station to the other. 


10. So, the circumstances that have to be 
considered in deciding the reasonable time 
are indnbiously those that attended the act of 
carriage after the goods were handed over to 
the carrier fill the goods are ready for delivery 
to the consignee at the destination. In other! 
words in determining the reasonable time of 
delivery taken by the carrier we should con- 
sider the normal! period of carriage with 
relation to the prevailing conditions of car- 
riage and in so doing the time ordinarily taken 
by the carrier in carrying like goods other 
than the suit goods from the same place of 
despatch to the same place - of -destination 
having been handed over to the carrier at 
about the same time, is a relevant factor in 
this connection. | 


it. In the light of the aforesaid position 
of law we are to! proceed to determine the 
reasonable time in| the present case. Jt was 
insisted on behalf of the respondent that 13-9- 
1961 should be the reasonable time when the 
89 pieces of M. S. Plates should have been 
delivered to the ‘consignee (plaintiff. The 
learned conusel for the respondent advanced 


- the ground for this view, that the major por- 


tion of the consignment under R. R. 6/207302 
dated 4-8-1961 m delivered to the consignee 
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on this date. He also pointed out that the 
major part of the consignments for plaintiff 


under R. R. 10/207361 dated 12-8-1961 and..- 


R. R. No. 14/207512 dated 1-9-1961 being a 
total of 282 plates reached the plaintiff much 
earlier than 6-2-1962 or 7-2-1962, when two 
wagons carrying lesser portion of those con- 
signments being a total of 278 pieces of 
M. S. Plates reached fhe plaintiff. Therefore 
according to him the time taken by the Rail- 
ways in carrying last instalment of the goods 
cannot form the basis of calculating the rea- 
sonable time. These parts of the goods 
took about five months to reach the place of 
destination from fhe place of despatch. In 
support learned counsel relied on the Patna 
case (supra). In that case the entire consign- 
ment of 200 bags was delivered on 5-4-1950 
and on weighment it was found that 8 of the 
' bags of sugar did not contain as much sugar 
as they should have. So the entire quantity 
of sugar ought to have been delivered when 
ihe 200 bags of sugar were delivered to the 
consignee. Because the goods consigned 
which were in 8 bags could not have been de- 
livered on any subsequent date separately. 
Learned counsel next referred to the case of 
Punjab (supra) in this connection. The issue 
that was posed in that case was whether in 
cases of non-delivery limitation starts only 
from the time when the carrier definitely re- 
fuses or expresses ifs inability to deliver the 
_ goods whether the goods are not delivered at 
all or are only partly not delivered, or whe- 
ther the reasonable time for the purpose of 
. determining the starting point of limitation 
should be determined to be that which is 
normally or usually or ordinarily taken for 
this purpose. The decision arrived at in that 
case was that the Court must decide the rea- 
sonable time within which the consigned 
goods ought to have been delivered having re- 
gard to all the circumstances of the case and 
evidence before it and then fix that date as the 
date wherefrom limitation starts. So neither 
the Patna case nor fhe Punjab case is identi- 
cal with the present case. Learned counsel 
also cited before us Union of India v. Megh- 
raj, AIR 1958 Cal 434 in which it was held 
that when the major portion of the consign- 
ment of goods was delivered on 20-9-1948, the 
entire consignment having been booked on 
28-6-1948, the undelivered remainder of the 
goods ought to have been delivered on 20-9- 
1948 itself. Their Lordships held “It would 
in most cases be proper to hold in the ab- 
sence of peculiar circumstances that the date 
when a major portion of the consignment was 
delivered would be the date when the rest of 
the consignment ought also to have been de- 


livered.” It was in connection with the first . 
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consignment, out of two consecutive consign- 
menis and shortage. of four bags of bidi 
tobacco out of thirteen bags was found and 


: These four bags could not be expected to 


arrive at fhe place of destination separately. 
The second consignment was booked on 
20-9-1948, nearly fhree months after booking 
of the first consignment. Therefore, in the 
case of short delivery of the first consignment, 
the arrival of second consignment could not 
have been taken in determining the reason- 
able time because due to the time gap be- 
tween the two consignments the circumstances 
attending the carriage of the two consignments 
cannot be taken to be identical. In the Su- 
preme Court case (supra) which was also relied 
on on behalf of the respondents, notice of 
compensation was given by the plaintiff to the 
Railways on 22-1-1948. But he brought the 
suit in Dec. 1949. In that case limitation 
period started from 22-1-1948 due to the 
notice having been issued on the date. 


12. It is the contention of the learned 
counsel for the plaintiff that considering rea- 
sonable time in the present case the time. of 
the partial delivery of the goods of the con- 
nected consignment should not be the basis. 
He submitted that on 4-8-1961 the connected 
consignment was booked which was despatch- 
ed in two separate wagons nofed above, one 
of which carrying 105 plates reached the desti- 
nation place on 13-9-61 and that on 12-8-61 
and on 1-9-61 two more consignments of the . 
same goods were booked which were carried 
in different wagons, the last two of which | 
reached the destination place five months 
after their booking. Therefore, according to 
the learned counsel this span of five months 
should be taken as the normal period of 
carriage of goods between those two points 
by the Railway administration. On the other 
hand, learned counsel for the respondents 
pointed out fhe evidence of P. W. 1, Sri 
A. V. S. Nayar who says “we received the 
said depleted goeds on 13-9-1961. ‘The re- 
maining goods was to be received on the 
same date under normal circumstances”, This 
is no doubt the remark of a man of the con- 
signee who must have been quite eager to get 
hold of the goodsin transit atthe earliest pos- 
sible time. This, however, does not fix up the 
reasonable point of time in the present case. 


13. As it is found that substantial por- 
tions of goods which were booked at the place 
of -despatch within periods of 27 days and 8 
days from 4-8-1961 when the suit goods ‘were 
booked at the same place of despatch and 
that those goods reached the place of destina- 
tion not before a period of 5 months, it is! 
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quite reasonable to think that the normal. 


period cf carriage of goods between the point 


of despatch and the point of destination is . 


not less than five months having regard to 
ithe fact that the Railway administration has, 
‘mot put up any explanation for such belated 
delivery in the form of abnormal or unusual 
circumstances attending carriage of those 
goods. This being so, it has been quite pro- 
per on the part of the plaintiff-appellant to 
‘add five months to 4-8-1961 when the suit 
goods were consigned to fix the point of time 
from which limitation would run. The suit 
was filed on 20-2-1963 and according to the 
aforesaid calculation the last date of institu- 
tion of the suit was 4-3-1963. As found 
earlier while discussing the case law referred 
to on behalf of the respondents, the sole 
factor of major portion of the consigned 
.{goods reaching the destination at a particular 
time cannot give start to the limitation period 
irrespective of the conditions and circum- 
stances of the consignment as well as the 
function of carriage of the goods by the 
carrier generaily. One particular case of car- 
riage respecting the time consumed by the 
carrier when there are other similar circum- 
stances inyolving different periods of carriage 
before the Court, cannot form the exclu- 
sive factor of calculation of limitation period. 
It is also found that the consignee was in 
correspondence with the different systems of 
carriage with regard to the non-delivered 
goods presumably expecting that the goods 
would be delivered by the carrier within a 
reasonable time. In view of the correspond- 
ences mentioned in the pleadings of the plain- 
tiff which however have not been denied by 
the other side, it is quite proper to think that 
the plaintiff was taking into consideration the 
late arrival of other consignments. He was, 
therefore, rather awaiting receipt of the goods 
in view of the fact that such delay generally 
occurs with the Railway carrier. We, there- 
fore, hold that the reasonable time as cal- 
culated by the plaintiff has not been wrong 
and in that view the suit is not time barred. 


14. The result is that the appeal is allow- 
ed on contest but with no cost. The im- 
pugned judgment and decree passed by the 
Assistant District Judge-2, Gauhati dated 8-9- 
1972 are set aside and the suit is decreed in 
favour of the plaintiff-appellant to the effect 
that the plaintiff-appellant is entitled to get 
Rs. 16,473/- from the first defendant-respon- 
dent as compensation for loss of the un- 
delivered suit goods. | 

Appeal allowed. 
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Ramendta Narayan Singha Choudhury (de- 
ceased by L. Rs!) and others, Appellants V. 
State of Assam, ‘Respondent. 


Second Appeal No. 17 of 1976, Dj- 4-8- 
1981.* 


(A) Limitation ‘Act (36 of 1963). S. 30 and 
Ari. 113 — Suit for declaration of title in 
land im respect of which title was denied in 
1940 and which subsequently vested in the 
State — Limitation ‘ 

Where a suit was filed for declaration of 
title over the suit land which vested in the 
State Government, within 7 years from the 
date when the Circle Officer tried to realise 
rent from tenant of the plaintiff and was try- 
ing to settle new tenants on the land, the suit 
would be saved even though the claim to the 
suit land was negatived by the Government in 
1940 as limitation: mentioned in S. 30 would 


‘commence when plaintiff’s rights were inter- 


fered with. The threat which results inac- 
crual of the right to file a suit must be an un- 
equivocal threat to infringe the right asserted 
by the plaintiff. . AIR 1980 All 225, AIR 
1960 SC 335, Rel. on. (Para 9) 


(B) Assam State Acquisition of Zamin- 
daries Act (18 of 1951), S. 4 — Acquisition of 
proprietary estate — Suit on basis of adverse 
possession — Not maintainable. 

Where the plaintiff claimed acquisition of 
title by adverse possession to certain lands in 
the estate, the same would not be maintain- 
able on vesting of estates and the vesting 
took place. free of all encumbrances, 

| (Para 13) 

Further, even if: the plaintiffs; adverse pos- 
session would have ripened into full title oves 
the suit land before acquisition of the parti- 
cular estate, that title would have got extin- 
guished on that property vesting in the State 
because of the provisions in the Act. As a 
full right could get washed away, a lesser and 
inchoate right of probability of acquiring title 
through adverse possession could not have 
stood the oneaugh! of the Act. 

(Paras 13, 14) 

(C) Assam State Acquisition of Zamin- 
daries Act (18 of 1951), S. 6 — Acquisition 
of particular estate — Estate noi showing 
village in its return for getting compensation 
— Government would be liable to pay com- 
pensation for that village to legally entitled 
person. (Civil P. C. (1908), O. 7, R. 7). 


* From decision of M. M. Rahman, Dis- 
trict J., Goalpara, Dj- 21-11-1975, 


AZ/BZ/A9/82/PGS/SNV- -- 
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. Jf a particular estate which had been ac- 
quired ‘by the State Government,. had not 
shown the village in its return submitted for 
the purpdse of getting compensation under 
the Act, as averred in the plaint to which 
- there was no specific denial in the written 
statement, and which aspect was asserted by 
the plaiatiff in his deposition also, it could 
mot be denied that the Government owes a 
legal obligation to pay compensation for it 
to the legally entitled person. Therefore, the 
. plaintiff would be entitled to receive the com- 
_ pensation. In such a case, the fact that.in 
the plaint there was no prayer as regards 
compensation would not make any difference 
as it is always open to the Court to mould 
reliefs and to grant one which is deemed just. 
AIR 1952 SC 47; AIR 1980 SC 1334, Rel. on. 
s (Para 17) 
Cases 


Referred : Chronological Paras 
AIR 1981 SC 707 il 
AIR 1980 SC 1334 | 17 
AIR 1980 Ail 225 : 9 
AIR 1977 SC 1566 . : B 
AIR 1960 SC 335 9 
AIR 1952 SC 47 17 


K. P. Sen, for Appellants; Govt, ayant. 
Assam, for Respondent. 


. JUDGMENT :— The origin of the dispute 
can be traced to the year of India’s first 
struggle for independence, which was in 1857. 
The case of the plaintiff is that in that fateful 
year his great grandfather Rai Bahadur Pri- 
thiram Choudhury had granted the entire vil- 
lage of Chaibari ag dowry to his eldest 
‘daughter, Dayamoyee, which was a part of 
.Lakheraj estate of Mechpara. Husband of 
Dayamoyee was late Raghunath Singha, 
whose son Golok Singha died leaving behind 
the plaintiff as one of his heirs. It seems, 
Chaibari though called a village, had 2526 
Bighas 18 Krantis 7 Dhurs of land. As such, 
anybody- would like to fight for it till, if pos- 
sible, eternity, as hunger for land seldom dies. 
‘ A dispute did arise among the heirs of Rai 
Bahadur Prithiram and by a ‘Solenama’ (com- 
promise deed) executed on 16-12-1875 it was 


agreed that the parties would honour gift of. 


10 Hals of land (200 Bighas) in favour of 


each of the married daughters of the father. 
The plaintiff, however, asserts . 
that the entire: Chaibari village was a to. 


of the family. 


late ‘Dayamoyee. 


mor sig, Ow np 


>> 2, -When some area of Mehpare : estate 


was‘ being: surveyed, late Golok. Singha filed 
objection. The certain Lakheraj areas were 
‘also surveyed. : “In: the meantime, ‘-Mechpara 


estate had‘ come:to be managed by the Court 
To eut t ie paid hamid sue with- i 


Fane es weirs 


Of: Wards: 
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out doing injury to the case, it may be stated 
that the matter was even referred to the then 
Prime Minister of Assam in 1939 and by an 
order dated 14-6-1940, the petitioners in that 
objection case were asked to establish their 
rights in Civil Court and the Manager of the 
Court of Wards was asked to take steps for 
the eviction of the objectors if they continue 
to occupy khas lands of the Estate. The dis- 
pute, it seems, continued and came to head 
again after the Mechpara Estate had come 
to be vested in the State of Assam under. the 
provision of the Assam State Acquisition of 
Zamindari Act (for short, the Act). The 
vesting, as per the- plaint was on 14-4-1957. ` 
Survey operations were also going on simul- 
taneously. On publication of the draft re- 
cord of rights, an approach was made to the 
Assistant Revenue Officer against what was 
stated in the draft. This Officer passed-an 
order to record 245 Bighas 3 Ks. 19 Ls. of 
land in the name of the objectors, vide ` his 
order dated 12-9-1960. Feeling aggrieved at 
that, the Revenue Officer was approached, 
who, after going through the matter in detail 
came to the conclusion that the objectors 
were entitled to 268 Bighas 6 Ks. 5 Dhurs of 
land covered by dag Nos. 8, 15 and 17, as 
per his order dated 14-2-1961, which is Exhi- 
bit 24, 


3. After the Nechpara Estate had ‘been 
acquired and had vested in the State,. the 
case of the plaintiff is that the Circle Officer 
of Lakhipur tried fo realise rents from 
tenants of the plaintiff and was trying. to 
settle new tenants in Chaibari village. It is 
ultimately this which led the plaintiff to file 
this suit. In the plaint an averment had also 
been made that Lakheraj property of Mech- 
para Estate had not been acquired by the 
State Government and the same had_ not 
vested in the State along with the vesting of 
Mechpara. This averment was denied by the 
sole defendant — the State of Assam. 

4. On the pleadings of the parties, the 
following issues were framed : 
ead © ‘Whether the suit is maintainable? 

35, Whether there is any cause of action for 
the suit? 

- 3. Whether the suit is time-barred? o 

4. Whether the suit is bad for non-joinder 
and multifariousness of the causes of action? 
. 5. Whether the plaintiffs are entitled to the 


. suit land and correction of Khatian as pray-- ` 
ed for? .. - 
. 6. Reliefs.” . 


* 
Ies t 


: 8. -The : Jearned trial ‘Court direi: the i 
suit... On -appeal, the learned District Judge 
has- Eet nara ‘the’ Leora and decree of the 


50 Gan, 


trial Court, but has decreed the plaintiff's suit 
for 268 Bighas 6 Ks, 5 Dhurs of land cover- 
ed by dags Nos. 8, 15 and 17, which as already 
noted, the Revenue Officer had ordered by 


Ext. 24 to record in the name of the plaintiff. 


6. Before the learned District Judge, threé 
points were urged and his decision is con- 
fined to these :— 


“1. Whether there is cause of action for 
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‘the suit and whether it is maintainable in its . 


present form ? 
2. Whether the suit is barred by limitation ? 


3. Whether the plaintiff has acquired any 
valid right, title and interest over-the land in 
suit and is entitled to the reliefs. claimed in 
the suit?” . 

7. On the first point, it has been stated 
by the learned District Judge that as the 
plaintiff did not prefer any appeal against 
the order of the Revenue Officer passed on 
14-2-1961 (Ext. 24) as provided in S, 109 of 
the Goalpara Tenancy Act, the suit was not 

-maintainable in view of S. 114 of that Act. 
The same was also held to be barred by 
limitation, because even if Art. 120 of the 
old Limitation Act was to apply, which had 
provided for a limitation of 6 years, the 


learned District Judge thought that this period - 


had to be counted from 14-2-1961, and the 
same having expired when the suit was filed, 
which ‘was in 1970, the suit was hit by the 
Limitation Act. According to the learned 
District Judge, Art. 142 of the old Act, or 64 
of the new Act, has no application. On the 
plaintiff’s right and title, it was held that as 
the suit property had vested in the State 
“free from all encumbrances”, under S. 4 of 
the Act, the plaintiff could not get a declara- 
tion of his title against the State, even if his 
case of adverse possession against the pro- 
prietors of Mechapara estate be tenable, 
which was not. 

8. Mr. Sen urges- ‘before me that S. 114 of 
the Goalpara Tenancy Act cannot stand in 
. the way of the plaintiff because the suit pri- 
marily is for declaration of title, whereas that 
section bars Civil Court's jurisdiction in re- 
spect of any order directing the preparation 
of a record-of-rights, or in respect of fram- 


- ing, publication, signing or alteration’ of such 


a record. As to the limitation it is urged 
that even if the same is counted’ from 1940, 
in: which year the Government had rejected 
the claim of: the predecessor-in-interest of the 
plaintiff, the full period of 30 years was yet 
to expire by 1970 when the. suit was filed. 

.:9. On the point of maintainability of the 
suit it may only be stafed that the relief I am 
going . to.. grant - ultimately. does . not’ come 
within the purview of S. 114 of the Goalpara 


hi 


i 
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Tenancy Act, As to the limitation, though 
Shri Sen contends that the period of 30 years 
had not expired by the time tbe suit was 
filed, the same does not appear to be. correct 
because the Government Order was dated 
14-6-1940, whereas the suit was filed on 25-8- 
1970. But then, I am of the view that in the 
present case it is Art. 120 of the old Limita- 
tion Act, whose corresponding provision is 
Art. 113 in the new Act, which is attracted. 
Though the period. of limitation under the 
new Article is 3 years, S. 30 of this Act as 
amended by Act 10 of 1969, which has pro- 
vided for 7 years period from the commence- 
ment of the Act in this regard, would save 
the limitation inasmuch as the averment is 
that the Circle Officer, Lakhipur was trying 

to realise rents since 1964 — the suit having 

been filed in 1970.) In this connection re- 

ference may be made to Rajkumar v. Jag- 

wati, AIR 1980 All 225, which has reviewed 

the law dealing with fhe field of operation of 
old Art. 120. This decision has referred to. 
three Privy Council decisions which were ap- 

proved by the Supreme Court in Rukhmabai 

v. Laxminarayan, AIR 1960 SC 335. - The 

law on this. subject | iis that the threat: which 

results in accrual of the right to file a -suit 

must be an unequivocal threat to infringe the 

right asserted by the plaintiff. Such infringe- 

ment happened in this suit on and from 1964 

when Circle Officer tried to realise rent from 

tenants settled by the plaintiff. 


10. Despite this, | the appellants who. are 
the heirs of the plaintiff, cannot be declared 
to have acquired right, title and interest over 
the suit land. Let it be seen why ? The case 
of the plaintiff as regards his right was that 
the entire property known as Chaibari Lakhe- 
raj Estate had been! - ‘gifted to Dayamoyee 
and as such heirs of! Dayamoyee had -become 
full owners of that property. In the alterna- 
tive, it was contended that her heirs had 
become owners by. adverse possession. The 
first aspect is a pure question of fact which 
did not appeal to any of the Courts below. 
This plea cannot be| accepted as even -in the 
‘solenama’ of more than a century old (it is 


of 1875) the agreement was relating to gift 


of 10 hals of land and a homestead to each 
of the married daughters of Rai - Bahadur 
Prithiram — their number being 7.- As such, 
it cannot be held that the entire 2500 Bighas 
and odd land had been gifted to Dayamoyee. 
Shri Sen. himself does not press for my ac- 
ceptance this aspect of the matter. 


11. The learned tomsa is however keen 
that I should accept. that the plaintiff had 
acquired title by adverse possession inasmuch 


as he, or his predecessor-in-interest, had been 
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exercising hostile rights openly by way of 
either felling trees, or collecting rents. Jn 


‘the plaint a number of incidents relating to 


felling of trees have been given and many 
witnesses were examined on this point. Large 
number of documents were’ also exhibited. 
Shri Sen refers to Kshitish Chandra v.*Com- 
missioner of Ranchi, AIR 1981 SC 707, 
which has held that to acquire title by 
adverse possession, it is enough that posses- 
sion is open and without any attempt at 200- 
cealment. It is not further necessary- that 
possession must be so effective as to briag it 
to the specific knowledge of the owner. 


12. Even if it is assumed in favour of 
the- plaintiff that he was adversely posseasing 
the suit land against the proprietor of the 
Mechpara Estate, the important question is 
whether the plaintiff could tag the. same 
against the State. The learned District Judge 
has held that the right of adverse possession 
is an encumbrance. He has referred in this 
connection to S. 37 of the Revenue Sale Law 
(Act XI of 1895), which is not available to 
me. Shri Sen submits that this Act hes no 
application and refers me to S. 2 (ja) of the 
Act, which had defined “encumbrance” as 
below : 

“(ja) ‘encumbrance’ in relation to an estate 
and rights of proprietors .or their tenure- 
holders does not include rights of a raiyat 
or non-agricultural tenant.” 

13. It is thus seen that really there is no 
definition as such of the word “encumbrance” 
in the Act. What has instead been sta-ed is 
that the word encumbrance would not in- 
clude the rights. of a raiyat or non-agricul- 
tural tenant. Now, it is not the case cf the 
plaintiff that he is either a raiyat or non- 
agricultural tenant. He is really claiming 
the right of proprietor. Thus, S. 2 (ja) does 
not assist the appellants. We have, here. 
fore, to see what is really meant by “en- 
cumbrance” in its ordinary sense. Reference 
may be made to National Textile Corpora- 
tion v. State of Maharashtra, AIR 1877 SC 
1566. A question had come up for deter- 
mination therein as to whether notifications 
under the Land Acquisition Act would fall 
within the category of “other encumbrances” 
mentioned in S. 4.(2) of the Sick Textile 
Undertakings (Nationalisation) Act, 1974. 
Under the provisions of that: Act, the pro- 
perty of the sick undertaking was to vest in 
the Central Government free from “any 
trust, obligation, mortgage, charge, lien and 
all other encumbrances affecting it”, Earlier 
to the vesting, notifications under the . Land 
Acquisition Act relating to a part of the 
property had been issued. The point for 
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determination was whether the notifications 
were part of the encumbrances.. The 
Supreme Court: examined the meaning of the 
expression “encumbrance” in pata-4 and 
referred to its definition in Wharton’s Law 
Lexicon, where it is described as being a 
claim, lien or liability attached fo property. 
It was then observed: ’. ae i 

“This is the sense in which .the term is 
ordinarily used. An encumbrance in. this 
Sense has to be a liability ‘attached to pro- 
perty’. Jt must be a burden oz liability that 
runs with ‘the land .......” 


As an adverse possession against predeces- 
sor-in-titie could be tagged in law against 
subsequent title holder. there is no doubt 
that this is a burden on the land which runs 
with it. It has- therefore to be regarded as 
an encumbrance. But as under S. 4 of the 
Act land has to vest free from all encum- 


- brances, there is no manner of doubt that 


the adverse possession claimable against th 
proprietor of Mechpara Estate would not be 
available against the State. Point No. 3 was 
thus rightly decided by the learned District 
Judge against the appellants. i 


14. This aspect may be looked into from! 
another angle also. If the plaintiffs adverse 
possession would have ripened, as it must 
have if his case be correct, into full title over 
the suit land before acquisition of Mechpara 
Estate, there can be no denial that the title 
would have got extinguished on this property 
vesting in the State because of the provisions 
in the Act. Now, if a full right could get 
washed. away, a lesser and inchoate right of 
probability of acquiring title through adverse 
possession could not have stood the onslaught 
of the Act. Looked from any angle, it can- 
not be accepted that as against the State the 
plaintiff could claim his right, title and inter- 
est over the suit land. 


15. - This is not all. Shri Sen urged before 
me that the Chaibari village had really not 
been acquired by the Government and as 
such the same had not vested in the State. 
The pleadings on this point have already 
been noted. Some how no issue on this 
aspect was framed, but the parties did lead 
some evidence. The learned trial Court 
decided issue No. 5 in favour of the plaintiff 
on the ground that the defendant “totally 
failed to prove that the village was within 


‘the Mechpara Estate” and that it vested in 


the Government. This facet of the case was 
perhaps‘not urged before the learned District 
Judge and so we do not find- any discussion 


-of the same in the impugned judgment. This 
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was.. nonetheless. mentioned .. before me- by 
Shri Sen and at one point of time I felt that 
to do complete justice between the parties, I 
could as well see the real..position in this: re- 
gard. To enable -the*respondent to produce 
the necessary notification, time was granted 
on.many occasions ‘and on the learned Gov- 
ernment Advocate finding. it difficult in pro- 
ducing the. same because of lack of full co- 
operation by . the Department, I granted 
time for the last occasion on 9-7-81, . with 
difficulty, the learned counsél produced a 
notification before me. on 27-7-81, which is 
published at P 1343 in Part-I of the Assam 
Gazette dated May 8, 1957, bearing ` No. 
RRZ. 20/§7/2. This notification speaks of 
appointment of Shri L. C.. Das as Manager 
of ihe Estate mentioned in the notification, 
of which Mechpara Pargana is one, Mention 
has also been made about Lakheraj Estate 
in this notification which however belongs 
to ‘Khaschor. Noabad’ Estate. Apparently, 
‘this canno: conclusively show that Chaibari 
village had also been ‘acquired by the. Gov- 
ernment, e 


‘16. So we have to confine to the mate- 
tials already on record, As alluded, the 
learned trial Court came to the conclusion 
that Chaibari village was not included within 
Mechpara Estate and as such it did not vest 
in the Government. In coming tc this find- 
ing the Court relied in the main on the evi- 
dence of D. Ws. 2 and 3. But such a con- 
clusion is not merited on their evidence. 
D. W. 2, Circle Officer of Lakhipur had clear- 
ly stated that Chaibari had formed part of 
Mechpara. To the same effect was the state- 
ment of D. W. 5. The fact that this village 
‘was ‘not shown in the list given at the time 
of acquisition, about which D. W. 2 deposed 
would not establish the fact-that the village 
did not form part of Mechpara Estate. The 
purpose ‘of giving the list is not clear from 
the evidence. -D. W, 2 had not testified that 
“he has nothing to show that S/L was a Khas 
land of Mechpara Estate and that it was 
within ‘the Mechpara Estate” as stated in the 
Judgment of the first Court. What he had 
really vouched was that Chaibari village was 
made ‘khas’ during last survey settlement, 
- but in his office he had no. list of ‘Khas’ 
lands of Zamindaris. The deposition | of 
D. W. 3 that he had not given the list, does 
not mean anything against the respondent 
after he had asserted that the whole of Mech 
para Zamindari had been acquired by the 
Government. ; 


> 


“ 17.- There is another aspect of the matter. 
shown as.to why more - 


-° Nothing has been. ri 
*.. than 2500 ‘bighas- of. land - would. have... been 
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left untouched by: the Government. when it. 
was acquiring the ‘parent estate. Thus from. 
the materials on record, it cannot be held - 
that Chaibari village was not acquired. ` This 
plea having been taken by the plaintiff it was 
his burden to establish the same which he 
has failed. But then, if Mechpara_ Estate 
had not shown Chaibari village in. its. return 
submitted for the purpose of getting compen- 
sation under the Act as averred in the -plaint 


‘to which there is no specific denial in the 


written statement, and which aspect was.as- 
serted by. the plaintiff in. his deposition also, 
it cannot be denied, that the respondent cyes 
a legal obligation to pay compensation fer it 
to the legally entitled person.” If Mechpara 
Estate had not claimed the same, I have no 
doubt that the appellants are the best ` per 
sons entitled to receive’ the ‘compensation. 
Though, in the plaint there is no such 
prayer, it is always'open to ‘the ‘Court ‘to 
mould reliefs and to grant one which is 
deemed just, as stated in Kedar Lal v. Hari 
Lal, AIR 1952 SC 47 and Bai Dosabai v. 
Mathuradas, AIR 1980 SC .1334.. Such a 
relief can also be allowed under the prayer 
of granting “such other relief to which the 
plaintiff is entitled under law of equity” as 
stated in para 32 (h). In the present case- 
I would therefore conditionally decree the’ - 
suit by ordering that if compensation payable 
under the Act has not been paid to erstwhile 
Mechpara Estate, the same would. be paid 
to the appellants.. | 


18. The appeal stands disposed of as. 
above. In the facts land circumstances of the 
case, I would leave the parties to bear their 
costs throughout. Before parting, I- would 
express my extreme displeasure at. the apathy, 
which I would regard as criminal, shown by 
the Department in not assisting the learned 
Government Advocate in producing ‘the rel- 
evant notification before this Court. It could 
well have been that the State might have 
lost part of this case just because of >this 
lapse on the part of the Department, :and I 
might have decreed the - suit in terms of 
prayers (d) and (f) of the plaint. restraining 
the State to settle tenants or realise rent from. 
them or to. interfere with the “possession of- 
the appellants. Let: this part of the. judg- 
ment be communicated to the Chief Secre- 
tary, Government: of Assam, to enable him 
to take such steps in. the matter as are deem- 
ed: fit and proper by him. ee 


<4 > Order: accordingly. 


i 
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W. LAHIRI AND B. L. HANSARIA, JJ. 


Hav. Dengzirliana, Petitioner v. Lalthan- 
kimi and others, Responden’s. 


. Civil Revn. No. 167 of 1975, 
1981.* 

(A) Constitetion of Indra, . “Art 227 — 
Finding of fact — Concurrent findings of 
fact by lower Courts thar allegations of 
adultery agains; wife were false and fine im- 
posed under’ Mizo Cusfamary Laws on 
ground of defamation — . No interference 
onder Art. 227. (Para 4) 

(B) Mizo Customary Laws, 84 — Defama- 
fon — Payment of fine — Person defamed 
ehould be paid the amount of fine and not 
the nezrest male relative of the defamed. 

o (@ara 6) 
FE C Borgohaih, for 


Dj- 7-7- 


.B. M. Goswami, 
Petitioner. : 

LAHIRI, J.:— The Mizos have their own 
life-style and culture. They have a care- 
free and liberal way of living, and it has 
the sanction of their society. However, the 
liberal ways of social order is possible as 
they have a highly civilized and sophisticated 
custom and customary laws They -derive 
their force by long usage. These have been 
_acted upon in practice from time immemo- 
rial with such invariability ss to show that 
most of them have been acted upon in prac- 
tice as to show that they Lave, by common 
consent ripened into governing rules of the 
Mizos. These rules maintain a status quo 
and act as brakes, checks and barricades and 
prevent them to misuse ther social liberty 
and freedom. The liberal social order is 
possible to be kept within bounds by the 
village elders because they have the backing 
of a forceful custom and customary laws 
honoured and respected br all of them. 
Even making love fo a girl just for fun is 
punishable. Touching a woman in some 
sensitive parts of the body s punishable. In 
the recorded Mizo custom which may not be 
in the strict sense of the term customary 
iaw one wonders to find a Highly sophisticat- 
ed human behaviours. Whey depict a pano- 
gama of the social life of the Mizos, Re- 
spect, honour, dignity and reverence for 
women, ladies and girls are eloquent in the 
set of rules. One of such rules, recognised 
from time immemorial, is that to -bring a 
false imputation to a married woman ‘about 


From order .of,.Magistrate -1st Class, Sub 
District Council Court, Aizawl, re 


1975. . 
F¥/LY/E830/81/HR/RSK: | 
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illicit intercourse is also an offence punishable 
by the Village Courts. The social wrong is 


styled as “Hmingchhiat man” which-is more 
“defama-: 


or less akin to what is known as 
tion”. A Mizo making an allegation of adul- 
tery against'a woman must establish the truth 
of the allegation. Ifit turng out to be false 
allegation, he is liable to be fined. The 
amount of punishment is undoubtedly too 
trivial i.e. Rs. 50/- only. This has been made 
a’ social wrong and punishable as such in 
view of the setting of the social order in 
Mizoram. 

2. ‘he petitioner has been fined for bring- 
ing false imputation against his wife, as aa 
adulteress. His wife brought an allegation in 
the Court of the Additional Subordinate Dis- 
trict Council Court, Aizawl, that the peti- 
tioner had made false allegation of: adultery 
against her. The matter was enquired and 
fried by the Subordinate “District Council 
Court who directed the petitioner to take 
back the complainant, Lalthankimi, within 
10 days of the order. In default, it was 
ordered, she would be free to declare herself 
as.a “divorcee”, with a direction that none 
of the couple should do anything which 
might affect the “divorce”; the parties were 
prohibited from bringing down the reputa- 


tion of the adversary. The husband-petitioner 


did not accept his. wife but -preferred an 


appeal to the Court of the District Council, 
Aizawl and in the-memo of appeal he made. 


imputation that Lalthankimi his wife had 
lived in adultery with one Zoramliana. The 


appeal was duly considered and the appel-’ 
late Court held that. the’ petitioner had com- ` 


mitted customary wrong or offence of 
“Hmingchhiat man” and directed “the peti- 


tioner-husband to pay Rs. 50/- “to the nearest - 


male relative of Lalthankimi, according to 
the Mizo ‘Customary Law”. Being aggrieved 
the husband has filed this application under 
Article 227 of the Constitution as there 
exists no remedy against such fines under 
any law for the time being in force. ' 

3. Mr. B. M. Goswami, counsel for the 
petitioner , submits that the petitioner, never 
brought any imputation for which the Court 
could have imposed the customary fin: for 
the commission of social wrong or offence. of 
“Hmingchhiat man”. The offence or wrong 
of “Hmingchhiat man” as defined in the 
Mizo Customary Laws framed by the Dis- 
trict Council, Mizoram reads as follows : 

“84. Hmingchhiat Man: (Defamation). 
Whoever either by: words or by writing 
makes false imputation. concerning. another 


` person -thereby- defaming. that person; may be 
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'= commission ‘of adultery ig punishable: with | 
fine. False imputation to-a woman about 
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punished with a fine. Imputation of a mar- 
ried woman as committing adultery. Impu- 
tation of a girl for having illicit intercourse 
with a man, imputation of any person as be- 
ing a thief, witchcraft, posted with evil 
spirit, epilepsy and other false imputation 
that may lower the reputation of a person 
constitute. the offence of defamation.” - 


_ 4. We find from the records that the peti- 
tioner made allegations of adultery against 
his wife Lalthankimi. _ The Courts below 
found that the allegations were false znd im- 
posed the customary fine. The findings are 
conclusive and binding. There are materials 
in. support of the findings. We see no ground 
fo inferfere with the concurrent ae of 
fact based on record. 


5. The next contention is that the imputa- 
_ tion of adultery if any was made at Dergaon 
= the Court at. Aizawl had no jurisdiction 

to try the action. The woman Lalthankimi 
was defamed not only at Dergaon but also 
at Aizawl, When the petitioner preferred 
the appeal he alleged in the memorandum of 
appeal that his wife had “lived an adulterous 
‘life with Zoramliana”. The Court of the 


first instance also found that on 20-5-73 the - 


petitioner told to the reporters “I myself ac- 
cused my wife as adulterous”. Mr. Goswami 
submits ihat the ‘statement was made by the 
‘petitioner at Dergaon (Assam).- We assume 
the same to be correct. It is beyond ~ ques- 
: tion that a person. may make a defamatory 
statement at one place in consequence 
whereof a person may be defamed in another 
place, if the consequence: follows in the se- 
cond place. Be that as it may, the ‘trial 
Court did not impose the fine but the appel- 


late Court imposed it as the petitioner made ` 


the imputation in writing in the memo of 
appeal presented to the Appellate Court at 


Aizawl, Mizoram, and an appeal is the con- 


tinuation of the original law - suit initiated 
in the trial Court. The District Council 
Court is an appellate authority, The case 
was transmitted to the appellate Court at the 
initiation of the petitioner. The appellate 
Court is governed by the principles of justice, 
equity and good conscience and is not govern- 


ed by the technicalities of procedural laws. - 


When the false allegations were renewed in 
the appellate Court, a new cause of action 
cropped up empowering the appellate Court 
to impose the penalty. The appellate Court 
has. had the co-extensive power to impose 
the fine. Counsel for the petitioner has fail- 
ed to show lack of jurisdiction of the appel- 
late Court to impose the fine on the peti- 
tioner. Under the circumstances. we are 
 onstrained to hold that the appellate Court 
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had jurisdiction to try the case and impose 
the fine. 

6. The Rule is wholesome. It is of uni- 
versal application, Therefore, the fine im- 
posed cannot be held to be illegal or unjusti- 
fied. However, one thing strikes us as in- 
compatible with the customary laws. The 


_ appellate Court has directed the payment of 


the fine to the nearst male relative of Lal- 
thankimi’ allegedly “in accordance with -the 
Mizo Customary Law”. But we do not find 
in the Customary : Law that the nearest male 
relative is entitled: to receive the fine. In 
fact, the person who is “defamed” should 
ordinarily be paid'the amount. We do‘ not 
find any justifiable reason to pay the amount 
to the nearest male relative of the person 
defamed. Therefore, .we direct that the fine 
when realised shall be paid to Lalthankimi. 

7. In the result, the application stands 
dismissed with modification noted above but 
we award no costs. 
| Application dismissed. 
| 
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M/s. Bhura Brothers and another, Appel- 


lants v. Dinendra Narayan kay and otaers, 
Respondents. ` 


S, A. No. 18 of 1978, D/- 8-1- 1981:3 + 


= (A) Transfer of Property Act (4 of 1882), 
Ss. 106, 111 (h) — Notice to quit — Evic- 
tion of tenant under Assam Urban Areas 
Rent Control Act -— Giving of nofice u/s. 106 
y.| AIR 1979 SC 1745, 
(Assam “Urban Areas Reat Control 
i . (Para 5) 

(B) Assam Urban Areas Rent Control Act 
(17 of 1972), Ss. 5 (1) o, 2 $) “Own 
occupation” — Business purpose would come 
within the fold of the expression by virtue of 
definition of hind given in S. 2 (b). 





Applied. 


(Para 6) | 


Chronological. Paras 
AIR 1979 SC -1745 5 

B. C; Barua, B. K. Das and P. K. Musha- 
hary, for Appellants; J. P. Bhattacharjee, 
S. K. Homchoudhury and A. a a 
for Respondents, | 


JUDGMENT :— This appeal which is 


being treated Dow aa devon in view of the 


decision of this Court in LPA/11/76 relates to 
a suit for eviction. filed in: 1969. Counted 


*Against decision- of G. C. Phukan, Dist. J.,- 
Cachar Silchar, in Title Appeal No. 10 of 
1973. 
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court-wise the matter has ccme up for the 
eighth time before a judicial forum which 
includes a Special Leave Petition to the 
Supreme Court and so it is high time that 
the forensic fight sees its finality; - 

2. The suit for eviction was on the ground 
that the premises described in the Schs. I and 
fi of the plaint were needed bona fide by the 
plaintiffs for expansion of their business as 
well as for their residential purpose. The 
suit went through various v-cissitudes as it 
was dismissed first and on appeal it was 
remanded to be dismissed 2gain by the trial 
Court which order was upkeld in appeal by 
the learned District Judge and on further 
appeal to this Court, the case was remanded 
for the second time. 
decreed now by-the learnec District Judge, 
Cachar on his being satisfied about: (1) the 
maintainability of the suit; @) validity of the 
notice end (3) bona fide requirement of the 
plaintiff which are the three points urged 
before him. l E 

3. Before the submissions of Sri Das re- 
lating to these points are ncted, it is worth- 
while pointing out that when the matter had 
been examined by this Couct once before in 
Second Appeal No. 148/73 the issue relating 
to bona fide requirement <lone was gone 
into, may be because it were the plaintiffs 
who had then approached this Court against 
whom if had been decided that the premises 
were not needed bona fide, It was against 
this decision that the defendants had ap- 
proached the Supreme Comt, as stated by 
Sri Bhattacharjee when the Supreme Court 
had refused to interfere. 5 

4. The suit was not ma_ntainable accord- 


ing to the defendant because proper court-` 


fee had not been paid. Tte averment relat- 
ing the court-fee owes its origin to the case 
of the defendants that though they were 
lessees with respect to Sch. I property describ- 
ed in the plaint, they were licensees: as re- 
gards the Sch. IE properties.. It was there- 
fore stated that though the suit for eviction 
from Sch. I property could be filed by pay- 
ing court-fee on 12 months rent, for Sch. N 
premises court-fee must have-been paid on 
the valuation of the proper-y. Relying how- 
ever the position that a suit cannot fail 
merely because of insuficient court-fee, 
which would seem to follow from S. 12 of 
the Court-fees Act, 1870, abo, Sri Das urged 
that the suit having’ combired the two pro- 
perties, is hit by multifaricusness of causes 
of. action and was therefor= not maintain- 
able. In reply, Sri Bhattacharjee has rightly 
drawn my attention to S. £9 of the Civil 
P. C. wherein it is stated that no decree can 
be reversed in appeal on account of mis- 


M/s. Bhura Brothers v. 
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joinder of causes of action unless the’ same 
has affected the merits of the case or the 
jurisdiction of the Court, In this case, the 
trial Court being the Assistant District Judge, 
whose pecuniary jurisdiction is unlimited, 
apparently his jurisdiction would not have 
been affected even if the’ case of the defen- 
dants that they were licensees as regards se- 
cond Schedule be accepted. I do not also 
find any dent to the merits of the case be- 
cause of the two statuses of the defendants, 
In this view of the matter, it is not necessary 
to say whether the case of the defendants 
that they were merely licensees for the Second 
Schedule is correct or not specially when the 


matter is- being examined by this Court in _ 
its revisional jurisdiction. Even so, it may 


be stated that the learned District Judge has 
examined this aspect in detail and he has 
arrived at his conclusion after noting that 
Sch. If land was necessary for enjoyment of 


»Sch. I premises; that the defendants could 


not have been evicted only from Sch. HM, and 
that water tap, bathroom and urinal are 
located in Sch. II land. So finding in this 
regard is really such which could not be in- 
terfered with by this Court even if the mat- 
ter were to be treated as second appeal, the 
learned District Judge has tried to find out 
the intention of the party which alone is the 
determining factor in this regard. Sri Das 
has submitted that Ext. 3 itself has described 
the defendants as licensees as regards the 
courtyard which is situated in Sch. If of the 
plaint. It is however well settled that any 
nomenclature is not decisive in. this regard, 
and what counts is the intention of the par- 
ties which aspect has been adequately borne 
in mind by the learned District Judge. 

5. The next point urged is related to the 
validity of notice. But it has been held in 
Dhanpal, AIR 1979 SC 1745 that notice of 
termination is not necessary in such cases. 
Sri- Das has contended that ratio of Dhanpal 
may not apply to cases under the Assam 
Urban Areas Rent Control Act, as this Act 
was not one of those which had been con- 
sidered by the Supreme Court in the above 


case.. I would however think that 
what has been stated in Dhanpal bas 
to be applied to all statutes which 


have created an embargo on the eviction of 
tenants despite issue of notice of termination 
contemplated by S. 111 (h) of ‘Transfer of 
Property Act, in which cases determination 
of tenancy ‘becomes a mere surplusage as a 
landlord cannot evict a tenant even after 
such a notice. This-is the position under the 
Assam Act also. So it cannot be held that 
Dhanpal’s decision would not apply to the 
cases under the Assam Act. 


-6;.- The. last submission is-about the. find- 


ing on the bona fide requirement of the pre- 


mises by- the plaintiff. This aspect too has 
been dealt at great length: by the learned 
District Fudge, may be because of remand of 
the case earlier by this Court on this point. 
The-learned District Judge has first set out 
the evidence relating to the circumstances 
under which the premises had been let out. 
He has then scrutinised the evidence led by 
both the sides as to whether the premises 
were needed bona fide by the plaintiffs for 
expansion of their business and for accom- 
modation of their family members. The 
scrutiny of the evidence is such and the con- 
clusion founded thereon is of such a nature 
which could not have been disturbed by a 
second appellate Court not to speak of a re- 
visional Court. The point urged by Sri Das 
in this connection is-that a business purpose 
would not come within the fold of the ex- 


pression “own occupation” used in S. 5 (1) (©). 


of the Assam Act. A reference to Sec. 2 (b) 
of the Act which has defined “house” would 
negative this contention, as it has been stat- 
ed therein that “house” means any building 
etc, let out for residential or non-residential 
purposes. 

7. In the aforesaid view of the matter 
` the three contentions raised by Sri, Das can- 
not be accepted to merit interference with 
the impugned judgment.. Thus, despite the 
best efforts of Sri Das, the petition has fo 
‘be dismissed -which I hereby do. Sri Das 
prays that as the appellants are running a 
business in the premises which is situated in 
the centre of the town, some reasonable. 
time may be allowed to them to find out a 
suitable alternative. |The appellant would 
pet four months’ time from today for this 
purpose.. It is hoped that fruits of the fight 
would not be denied to the plaintiffs. any 
fonger. 

Petition dismissed. 
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' State of Assam and others, Appellants 
v. N alini Kanta Doloi, Respondent. 

Misc, First Appeal No.. 44 of 1976, D/- 
11-9-1981. . 

Motor. Vehicles. Act (4 of. 1939), S; 110B 
me Quantum of damages — Just few 
‘months before marriage, girl aged about 


*From decision of S. P. Raj khowa, ’ Mem- 
‘ber, Motor’ Accidents” Claims Tribunal, 
_ Nowgong, ‘Di 8-12- 1975, 0 


AZII ERIRSE 


: State of Assam v. Nalini Kanta , 


ATR. 


15/16 years knocked: down by- rashiy 
driven car. — Girl ‘dying 2 days later in 
hospital — Assessment of damages -scaled 
down from Rs, 30, 000 to Rs. 10,009. 

An unmarried! girl aged about 15/16 
years was knocked down by a car which 
was driven at high speed. The girl was 


“taken to the hospital by her father in a 


hired car, but she died 2 days later as a 
result of the grievous injuries. The Tribu- 
nal, on being satisfied about the neglig- 
ence of the driver, awarded the parents 
a sum of Rs. 30, 000 as compensation with- 
out, however, indicating the basis of an 
same. 


Held, in the present case, there was no 
evidence about the type of assistance, ‘if 
any, the girl was offering to the family. 
Even if some’ assistance in household 
affair be assumed, as the girl was to get. 
wedded in few months time, whereafter 
the would have ceased to render such 
assistance to her; father, financial loss to 
the claimant on this count was very no- 
minal. Whether! her would-be . husband 
would have contributed anything as pecu- 
uiary benefit to the claimant’s family was 

a highly conjectural question which could 
aor be gone into! What the Court could 
award in such cases was the loss based on 
“reasonable prophecy”. Now, the girl 
must have undergone some suffering dur- 
ing the 48 hours; before she expired. 
Some amount must have been spent by 
the claimant in sending her to Hospital 
by hiring a car. If something was also to 
be paid on account of loss of companion- 
ship, the just compensation on all these 
counts could not ‘exceed Rs. 10,000. AIR 
1977 SC 1189 and AIR 1977 Gauhati 3r 
(FB), Rel. on; AIR 1973 Mad 83; 1981 Acc 
CJ 299 (Puni & Har); 1981 Acc CJ 296 
(All); 1979 Acc CJ 76 (Madh Pra}; (1956)- 
1 QB 454; AIR ‘1971 SC 1624; AIR 1970 
SC 376; AIR 1966 SC 1750; 1942 AC: 601; 
AIR 1962 SC 1; (1943) 2 All ER 477; 1941 
AC g and AIR 1981 SC 178, Refd. to. 

i (Paras. 20, 21) 


Cases Referred : Sorenaree ice Paras 


AIR 1981 SC 178 | 4 
1981 Ace CJ 296 :/1981 TAC 396 (All) 18 
1981 Acc CJ 299: 82 Pun LR 739 - I8 
1979 Acc cy 16: m TAC 51 nen Pra) 

18 
AIR ‘1977 SC £189 15, 19, 20 
AIR 1977 Gauhati 31 (FB) 17, ‘21 
‘AIR: 1973 Mad 83: 1972 Acc Cy 470: 13 
AIR 1971 SC 1624 -~ I 


“AIR 1910; SC oe rot Ace cs 110. 12, 


15. 
L, AIR-1966-SC 700° ere omen I5. 


AIR “1962 .8C-4 - ai = tee 2, 15 


of quantum. The - 


-vehicle belonged denied the 
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(1956) 1-QB 454: (1956) 1 All ER 433: 
- (1956) 2 WLR 526, Preston v. Hunting 


- Air Transport Ltd. e ' 16 
(1943) 2 All ER 477: 169 LT 300: 112 LJ 
KB 605, Garcia v. Harland & Wolff 
Ltd. 8 
1942 AC 601: (1942) T All ER 657: 167 LT 
74, Davies v. Powell Daffryn Associsted 
Collieries Ltd. 12 
1941 AC 157: 164 LT 290: (1941) } All 
ER 7, Benham v. Gambling 6 


D. C Mahanta, for Appellants; B. 
Sarma and Y. K. Phukan. for Respondent. 


HANSARIA, J.:—— An unmarried irl 
aged about 15/16 years, s was Renubala 
Doloi at the relevant time, met her ənd 
în a motor accident whieh took place at 
about 8-30 A.M. of 22-9-1974 on Naticnal 
High Way No..37 near Dharamtul. Mar- 
riage of Renu was however in sight. Cnly 
a few months were left zo see her depart 
from the parents’ loving care—she was to 
be wed in Magh, the aecident being in 
Aswin. Renu was a student of Class IX 
and had gone to a nearkty house to fetch 
a pencil, not knowing taat it was going 
to cost her life. Accordinz to the claimant 
She was returning to her house by the 
feft side of the road. A vehicle bearing 
registration No. ASZ 9689 knocked her 
from behind. The car was in high sp2ed. 
Despite the accident, the car did not stop, 
maybe because a Minister of the Govern- 
ment of Assam was travelling in the 
vehicle. The girl sustained grievous in- 
furies-and was shifted to Nowgong Civil 
Hospital where she succumbed on 24-9- 
1974. A claim of Rs. 50,090 was lodgec by 
the father of the deceased girl as cm- 
pensation, without giving any breakup. 

2. The State of Assam to whom the 
allegat.ons 
relating to any negligenee on the part of 
fhe driver as according to it the vekicle 
‘was driven in a normal speed and the 
girl having run from her right to the left 
got herself dashed against the veh-cle. 
The claim of Rs. 50,000 was said to be ex- 
cessive. - 


3. In support of his case the peones 
examined five witnesses before the learn- 
ed Motor Accidents Clazms Tribunal and 
the opposite parties did not adduce - any 
evidence. The learned Tribunal on: b3ing 


satisfied about the negiizence of the dri- 


ver has awarded a sum of Rs. 30,000 -as 
compensation without, however, indicat- 
Ing the basis of the same. The State of 
Assam: has. filed, this: appeal to which- a 
cross-objection has: also been taken by the 


-petitioner -which. relatez. to. the -question 
learred. Ġovernment. 
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Advocate has not addressed, and rightly, 
on the issue relating to negligence ‘on 
fhe part of the driver, which: finding -is 
based on a proper appreciation of the 
evidence led by the claimant. The only 
controversy, therefore, which requires 
our determination relates to the amount 
of compensation. According to the State, 
award of Rs. 30,000 is not . justified, 
whereas the claimant asks for Rs. 50,000 
saying that. the Tribunal erred in holding 
that the petitioner “could not have got 
pecuniary benefit from his deceased 
daughter,” 


4. This small question has, however, 
raised a big issue before us as we felt 
that it would be in fitness of things to 
first apprise ourselves about the position 
of an unmarried daughter in our social 
set up to enable us to fix compensation 
on the basis of known principles. The 
Supreme Court had an occasion to say 
something about the position of a daugh- 
ter (‘putrika’) in a Hindu society in the 
recent case of Shyam Sunder v. State of 
Bihar, AIR 1981 SC 178. The point exam- 
ined was whether ‘putrika-putra’ could 
take the place of a begotten legitimate 
son, and in a scholarly judgment Ven- 
kataramiah, J., examined the various 
source materials on this question which 
included reference to various texts of the 
Smritis. The one to which we can refer 
with profit is what was stated by Manu, 
the most renowned Smritikar of India, 
noted in para 29 of the judgment. The 
English rendering of the text is: 

“A son is even one’s self a daughter 
is equal to a son, how can another (heir) 
take the estate while (such daughter wD 
is) one’s self lives.” 

‘Thus, a daughter-has been placed on an 
equal footing with a son.’ History, how- 
ever, shows that the daughter lost many 
a round subsequently, may be because of 
her being a member of weaker sex and 
more properly belonging to the family of 
her husband: The Hindu Succession Act, 
1956, however, restored the past position 
of a daughter as regards her right to suc- 
ceed the estate of her father. She now 
occupies a place equal to that of a son in 
this regard. — 


5. Despite this it cannot be forgotten 


‘that the normal presumption about an 


unmarried daughter specially- who is in 
her teens or twenties is that she would 
be given in marriage and would there- 
after : become a. member of the other 
family. In the instant: case, Renu ‘was -to 


-be. married: soon. But then by: marrying 
away a -daughter do we. not get a son-in- 


58 Gau. - 
law? Of course, how far a son-in-law can 
replace a son depends on a number of 
. circumstances some. of which lie on the 

realm : of imponderables. We may not 
enter into the zone of uncertainties be- 
cause for the case at hand this is not re- 
quired, as we 'have‘to confine our atten- 
tion to the question of compensation 


which in a case like this.is awarded on. 


two counts— (1) general damages or nón- 
pecuniary loss; and (2) special damages, 
or pecuniary loss. 

6. General damages are those which 
are assumed to exist in such cases, where- 
as special damages must be specifically 
pleaded and proved. General damages 
- consist of (1) pain and suffering, (2) loss 
of amenities of life, and (3) shortened 
expectation of life. In Winfield and Jolo- 
wieczi’s "Law of Tort’, the injury itself 
has been regarded as another and dis- 
tinct head of damage apart from ithe 
above, noted in Salmond’s “The law of 
Tort’, by stating that compensation may 
be awarded for an injury itself, quite 
apart from pain and suffering, even 
though it causes no disability. Pain and 
suffering .may include mental agony due 
to, say, claimant's appreciation that ‘his 
life has been shortened. Damage for loss 
of amenities will depend on nature of 
the injury and circumstances: of the 
injured, e.g. a young and active man 
who has been crippled or blinded might 
recover substantia] damage. Damages for 
shortened expectation of ‘life require 
many circumstances to be borne in mind 
which were spelt out in Benham v. Gam- 
bling, 1941 AC 157, and for the purpose 
of this case, a discussion of the same is 
not called for. (See, however, pp. 577-8 of 
Salmond’s “The Law of Tort”,.17th Edn). 

7. Special damages are awarded on 
two counts: (1) expenses and (2) loss of 
earnings. A claimant is entitled to re- 
cover all expenses, such as, medical, tra~- 
velling, nursing, etc. actually and reason~ 


ably incurred. Loss of earning is calculat-.. 


ed to put. it shortly, by balancing loss of 
future pecuniary benefit and advantage 
due to death from whatever source, i.e, 
it is a balance of loss and gain. . 

8. Let it ba acknowledged before pro- 
ceeding- further in the words . of Lord 
Atkinson in Garcia v. Harland & Wolff 
Ltd., (1943) 2.All ER 477, that: 

“Life is deemed by law to be our most 
precious asset. The severest punishment 
that the law knows is that of depriving 
a man of his life;”’ 
© 9. Where a life is lost, and that too 
of a budding flower, the loss is really 
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irreparable. No amount òf money can be 
a solatium or substitute for a near and 
dear one snatched away by cruel hands, 
Still then sentiments do not have a place 
when we come to quantify the loss in 
terms of money in a case of this type, 
though hard currency can hardly be a 
substitute for the loss sustained. Law is 
sometimes not-only blind, but deaf also. 
10. At common law no action in tort 
lay against a man who caused the death 
of another person, This result arose from 
two distinct rules: :.(1) the death of per- 
son gave no cause of action to others 
either for mental suffering or material 
loss; (2) the wrong done to the deceased 
himself died with: him — actio personalis 
moritor cum persona, (See p. 462 of Bin- 
gham's Motor Accident Claim Cases, 7th 
Edition). Therefore statute had to inter- 
vene and the provisions in Fatai Acci- 
dents Act and Motor Vehicles Act are 
some of these, so|far as we are concern< 
ed. Our Fatal Accidents Act has its fore- 
runner in English _ Statute of the same 
name. | 
11. The basic principle for the məa- 
sure of damages in tort as well as in con- 
tract is that there should be restitutio in 


integrum. Apart from the cases im which- 


exemplary damages are awarded the 


principle is: 

“Where. any injury is to be compensat~ 
ed by damages, in settling the sum of 
money to be given for reparation of dam-~ 
ages we should asi nearly as possible get 
at that sum of money which will put the 
party who has been injured or who has 
suffered, in the same position as he would 
have been in if he had not sustained the 


‘wrong for which he is now getting the 


compensation or reparation”, (See pages 
561 and 562 of Winfield and Jotowicz’s 
“The Law of Tort”, 10th Edn.). 

12. -It is, thus, a “hard matter of 
pounds, shillings and pence, subject to 
the element of reasonable future proba- 
bilities”, as stated by Lord Wright in 


Davies v. Powell Duffryn Associated Col- - 


lieries Ltd., 1942 AC 601. In Gobald Mo- 
tor Service Ltd. iv. Veluswami, AIR 
1962 SC`1, attention was primarily paid 
to the loss on account of probable future 
earnings, on which count a sum of Ru- 
pees 25,200 was paid, apart ‘from which 
an award: of Rs.’ 5, 000 was made repre- 
senting mental agony, suffering and loss 
of expectation of ‘life. It was made clear 
in C. K. S. Iyer'v. T. K. Nair, 1970 Ace 
CJ 110: (AIR sai Sc 376 at p. 380}, by 


stating : 
“In assessing “dumage: the Court must 
exclude’ all considerations of matter 


; 
+ 


ri 
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which rest in speculation or fancy though 
conjecture to some extert.is unavoidable. 
As a general rule parencs are entitled to 
recover’ the present cash value of the 
prospective service of the deceased -minor 
child. In addition they may receive com- 
pensation for loss of pecuniary .benefits 
reasonably ‘to be expected after the child 
attains majority.” (Emphasis supplied) 

13. It has been earier observed in 
this case that in ascertaining ‘pecuniary 
loss, it must be borne im mind that these 
damages are not to be given as solatium, 
but are to be given with reference to a 
pecuniary loss which has to be calculated 
with reference to a reasonable expecta- 
tion of pecuniary benefit from the conti- 
nuance of the life of the deceased. It is, 
however, not a condition precedent that 
the deceased should heve been actually 
earning money or money’s worth or con~ 
tributing to the support of the person 
making claim. Reasonable expectation of 
pecuniary benefit will also do. 

14. Applying these principles, the 
award of Rs. 6,000 by the. High Court 
(Rs. 5,000 u/s.-1A of tke Fatal Accidents 
Act and Rs. 1,900. u/s. 2) was not regard- 
ed as inadequate by the Supreme Court 
for the death of a bright boy aged about 
8 years in a motor accident, though the 
father was a substantial person . and 
though there was reasorable possibility of 
the deceased becoming a successful: man 
in life. Still the award was not interfered 
with because (1) the sm would not have 
given any financial assistance till he was 
at least 20 years, old; @) age of parents 
was not on records anc (3) there was no 
evidence about. their state of health. 


15. Some attention is required to be 
paid as to whether any compensation is 
payable for loss of companionship. In 
none of the Supreme Court cases which 
have come to our notic2 any amount was 
awarded on this score. ‘See Gobald Motor 
Service (ATR 1962 SC 1) (supra); Munici- 
pal Corporation v. fubhagwanti, AIR 
1966 SC 1750; C. K. S. Iyer (AIR 1970 SC 
376) (supra), Sheikhapara Transport Co. 
v. Northern India - Transport Insurance 
Company; AIR 1971 SC 1624; and M. P, 
State Road Transport Corpn, v, Sudha- 
kar, AIR 1977 SC 1189. -` 

16. Under English law also, no dam- 
age is awarded for loss of companionship. 
In Preston v. Hunting Air Transport Ltd, 


‘1956-1 QB 454, claim Zor a child aged 


about 2 years on the ground that it had 
lost loving care of the mother (who had 
‘been killed) was not entertained pointing 
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out that as in law a husband who had lost 
his wife could not recover anything for 
loss of companionship of a wife, nor a 
wife for loss of her husband’s com- 


‘panionship, no distinction could be made 
‘In the case of an infant. 


17. In Hira Devi v. Bhaba Kanti, AIR 
1977 Gauhati 31 (FB), a Full Bench of this 
Court, however, accepted an award of 
Rs. 10,000 towards the loss of companion- 
ship also. The amount too was regarded 
as reasonable, That case had dealt with 


the death of a person whose widow was ` 
. the claimant'on behalf of self and minor 


children. The accident had also seen ‘the 
death of a son of the couple, 

18. Before applying these principles to 
the case at hand, certain decisions may 
be referred which will show the unsatis- 
factory condition of this branch of law, 
and ‘absence of any ‘cohesive approach, In 
Sabir Ali v. Dewalal, 1979 Acc CJ 76, the 
learned single J udge of Madhya Pradesh 
High Court did not feel inclined to en- 
hance the “nominal compensation” of 
Rs. 2,500 which had been awarded for 
the death of a girl who must have been 
minor but whose age cannot be ascertain- 
ed from the judgment. This has been 
done because the deceased was not an 
earning member and being a girl “she 
‘was expected to remain as a liability till 
her marriage.” Phuggilal v. U, P. State 
Transport Corporation, 1981 Acc CJ 296, 
saw the Allahabad High Court awarding 
a sum of Rs. 7,200 as compensation for 
the death of a 6 year old girl, to the 
claimant who was a small cultivator and 
was earning Rs. 5/- per day as daily 


labourer, This had been done because it 


was expected that the girl must have 
rendered service to her parents at least 
for 10 years, even if the age of marriage 
is taken to be around 16 yéars. The ser- 
vice rendered by the deceased girl was 
quantified at Rs. 25/~ per month. On this 
basis Rs. 3,000/- was calculated on ac- 
count of loss of service and Rs. 4,000/- 
as general damages. (Rs. 200/- had been 
awarded towards funeral expenses). The 
dealt 
with the case of death of a boy aged 
13 years who was studying in Class VII. 
This was in Afgan Bus Service v. Gur- 
bachan Singh, 1981 Acc CJ 299 (Punj & 
Har).. The amount. awarded by the Tri- 
bunal was Rs. 6,000/- and nothing was 
brought to the notice of the Court on the 
basis of which the compensation could 
be enhanced. In M. A. Rahim v. Sayari 
Bai, 1972 Ace CJ 470 : (AIR 1973 Mad 
83), a Division Bench of Madras High 
Court had, however, awarded a eum of 
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j Rs, 25,000/- for. the death of a’ 12 years 
old boy. Of course; this’ has been done 
because the Court found that the boy 


came from a well-to-do family being the 


only. son of the parents who were tak- 
ing: all efforts to build up his career and 
it was evident from the fact that he had 
been put in the best school. ‘That’ apart 
the boy was found to be healthy and 
was first in rank in school. 


18-A, No doubt, some amount not only 
_ of estimation but of conjecture is un- 
avoidable in fixing the just compensa- 


tion, but should it vary with the foot of 
Chancellor? It is humbly felt that some~ | 


thing is required to be done to put the 
juristic jungle of this branch in order. 


19. To assist us to determine compen~ 
sation in the case in hand, particular 
reference to M. P. State Road Transport 
Corporation v. Sudhakar, AIR 1977 SC 
1189, may be made. Therein a Division 
Bench presided by Krishna Iyer, Je, 
scaled down the enhanced sum of Ru- 
pees 50,000/- awarded to a husband, who 
had lost his 23 year old wife who was an 


earning member of the family drawing a 


salary of Rs. 190/- per month, to Ru- 
pees 15,000/-, which was the sum award- 
ed by the Claims Tribunal. Though the 


‘husband had-married within a year of 


the accident, this is not what had weigh- 
ed: -with the Supreme Court in cutting 
down the compensation, awarded by the 
High Court. It was rather done on the 
score that the claimant’s loss due to his 
wife’s death reasonably worked out to 
Rs. 50/- per month, i, Rs. 600/- per 
year, and not what was accepted by the 
High Court. A multiplier. of 20 was 
thought as reasonable keeping in view 
the relevant facts and contingencies. The 
figure of loss thus came to Rs. 12,000/-. 
The sum of Rs. 15,000/- as awarded by 
the Tribunal was, therefore, not regard- 
ed as too low though i, was not based 
on proper grounds. 


20. In the present case, there.is no 


evidence about the type of assistance, if 


any, Renu was offering to the family. 


Even if some assistance in household af- 


fair be assumed, as Renu was to get 
wedded in few months time, whereafter 
she would have ceased to render such 
assistance to her father, financial loss to 
the claimant on this count was very 
nominal. Whether her would-be husband 
would have contributed anything as 
pecuniary benefit to the claimant’s family 
is‘a highly conjectural question which 
may not be gone:- into. ° 
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for more? 


What the Court- i 
can-award. in. such’ cases is the-loss pases e “7 years by now that the- accident»: chad . 


ALR 


on “reasonable prophecy”, . 
Sudhakar (supra): 

21, Of course, Renu wae have inde: 
gone some suffering during, the: 48> hours 
from 8-30 A.M. of 22nd Sept. 1974 t 
8-30 A.M. of 24th Sept., when she ex- 
pired. Some amount must have been 
spent by the claimant in sending: her to 
Nowgong - Civil ‘Hospital by hiring a car 
as stated by him. If something is also to 
be paid on account of loss of companion- 
ship on the ratio of Hira Devi (AIR 1977 
Gauhati 31) (FB)! (supra), the just cam- 
pensation on all these counts cannot ex- 
ceed, according to me, Rs. 10,000/-. Not 
that this sum represents value of a bu- 
man life in present day India in terms 
of money; not! that Renu was worth 
these chips to her parents. Really - no 
amount of money: can soothe the injur- 
ed feelings of her, parents and can com- 
pensate them for lwhat they had lost in 
Renu; but wheni we come to calculate 
the loss in terms lof money, it is pecu- 
niary loss alone which is recoverable, 
apart from general damage which can be 
awarded in this case for pain and suffer- 
ing alone. We have to confine ourselves 
to the “hard matter of rupees, annas and 
pies” which tinkle. well, but mingle ill 
with sentiments; and on this hard sur- 
face, where is the case of the claimant 
Justice, _after all, has to be 
administered as per law. When a claim- 
ant comes to the Court of law to realise 







compensation in such cases, the Court 
has to rise above; sentimentalities, and 


try to compensate the claimant not for 
his injured feelings, but for his financial 
loss — real and probable. On the facts 
of the present case, I do not think if. 
reasonably more than the aforesaid sum 
can be awarded, if we are to' obey and 
act (where is the alternative?) as per the 
law enunciated :and explained by the 
apex Court of the: land. 


22, Accordingly: I would partially ak. 
low the appeal, reject the cross-objection 
and fix the quantum of ` compensation 
payable to the claimant at Rs. `10,000/- _ 
(Rupees ten thousand). This sum would 
carry interest @6% per annum from the 
date of filing of the claim petition as per 
the provisions of S. 110-CC of the Motor 


. Vehicles Act which came into effect from 


2-3-1970. 


. 23. In view of partial dismissal of the 
appeal, we have thought it fit to award . 


cost to the respondent as we understand 


that ‘no amount at all towards compen- 
sation was paid. to him though: it is about’. 


[i 


i 


as stated inj- A 
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taken place. We assess the’ cost ‘of both 
the Courts at Rs. 500/- and the Adve- 
cate’s fees at Rs. 500/-. 

“K. LAHIRI, J.:— I agree. 

= ae Appeai Partly owel 
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Gopal Ch. Kalita, Petitzoner v. Chiddi 
Sau, Respondent. 

Civil Revn. No. 48 of 1980, D/- 12-3- 
1981. 

Civil P. C. (5 of 1908), @. 5, R. 19A @) 
— Service of summons — Proof — Tiat 
postal article contained the summo.s 
must be proved — Mere refusal of postal 
article is not sufficient. 


The provisions of ©. 5, R. 19A (2) d5- 
close that it must be prcved that the 
postal article contained the summons as 
ordered by the court. The wordings in 
the provisions, “the pas-al article con- 
taining the summons is received back hy. 
the court etc.” clearly indicate that the 
postal article which is received back 
must be containing the summons and 
that unless the summons be proved io 


. have been contained by “he postal arti- 


cle, mere refusal of the postal article 
will not comply with the provisions >f 
law: Certainly, it is on the plaintiff lo 
pray to the court for opening of the en- 
velope and adduce eviderce to the ` eÈ 
fect that the summons related to the ori- 


ginal suit itself, (Para 4) 
Cases Referred : Chronological Paras 
AIR 1972. SC 2379 5 
AIR 1971 SC 2324 5 


P. N. Goswami, for Petitioner; B. C. 
Baruah, D. K. Bhattacharjee, A. K. Das 
and H. K. Sarma, for Respondent, 

ORDER :— This revision petition is 


against the order dated 13-2-1980 passəd .. 


by Shri Jaisingh Chetri, Sadar Munstff, 
Gauhati in Misc. Case No (J) 19 of 1979 
setting aside the ex parte decree passed 
by him on 28-2-1979 in T-tle Suit No, 26 
of 1978. The circumstances leading to 


this-petition are as follcws. The pezi- 
tioner instituted ejectment suit being 


No. 26 of 1978 against the defendart- 
respondent for ejectmen: from the snit 
house and for recovery of arrear rent to- 
gether with compensation amounting ` to 
Rs.,.56.50 p. In that suis summons was 
issued to the . defendant-respondent. It 
is alleged that he refused to accept the 
summons and the Process Server affixed 
a copy of the summons on. the. wall of 
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house ef the’ respondent; 
But the court directed the summons to 
be. served by registered: post and accord- 
ingly the summons was issued to the re~ 


_spondent by registered post with acknow- 


ledgment due which was returned to the 
court with an endorsement by the postal 
peon to the effect that the addressee re- 
fused to accept the envelope. On ihe 
direction of the court,.the summons was 
reissued by registered post with acknow- | 
ledgement due and this time also the re- 


_spondent refused to accept the cover 


containing the summons which was re- 
turned by the Postal Department with 
an endorsement of the postal peon that 
the defendant-respondent refused to ac- 
cept the envelope containing the sum- 


‘mons, Thereafter the court took that the 


summons Had been served on the defen- 
dant-respondent and by order dated 9-2- 
1979 the suit was fixed for hearing ex 
parte on 23-2-1979. On this date, the 
learned court heard the plaintiff-petitioner 
and then passed the impugned order of 
ejectmenf and arrear rent. against the 
The 
plaintiff-petitioner thereafter started 
execution proceeding in title execution 
case No. 6 of 1979 and in execution of 
the decree obtained delivery of khas pos- 
session of the house through court by 
ejecting the respondent on 8-4-1979. The 
respondent defendant filed an application 
on 9-4-1979 to the court under O. 9, 
R. 13, C. P. C. for setting aside the ex 
parte decree on the allegation that he 
had not been served with any: summons . 
or notice of the case or of the execu- 
tion proceeding. On this petition Misc. 
Case No. (J) 19 of 1979 was started. In. 
this case the plaintiff-petitioner submit- 
ted a written objection denying the al- 
legations of the defendant-respondent 
and taking the plea of bar of limitation. 
Both parties: adduced evidence, oral and 
documentary. The allegation of the de- 
fendant-respondent is that during the 
relevant time he was away from Assam _ 
and was living in Bihar at his permanent 
residence in connection with the illness 
of his father and that no summons was 
issued to him either by post or otherwise. 
The learned Munsiff found that the sum- 
mons was not duly served on the defen- 
dant-respondent in the suit and so he 
set aside the ex parte decree and fixed 
26-2-1980 for steps in the main suit. 
Against this. order, the present revision 
petition has been filed by the plaintiff. 
2. In this revision petition the points 
to be. determined are whether the sum- 
‘mons ‘was’ duly served on the ‘defetidant- 
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respondent in the suit in which the ex 
parte decree was passed and whether the 
Misc. Case No. (J) 19/79 under O.. 9, 
R- 13, C P. C. was time barred. 


»& AS regards the point of limitation : 
under Art. 123 of the Limitation Act, the 


limitation period is 30 days with effect 
from the date of decree. The matter de= 
pends on proper service of the summons, 
_ Otherwise, . the limitation period. runs 
' from the date of knowledge of the party 
concerned about the ex parte decree. So, 
this question also depends on the finding 
regarding service of the summons in. ane 
main suit. 


4, It was argued ‘on behalf of the: peti- 
‘tioner that in suit No. 26 of 1978, service 
of summons through post to the defet- 
dant-respondent ` was accepted by ‘the 
court as valid. It was further argued that 
in the Misc. Case, the learned Munsiff 
did not discuss the evidence on record. 


But as is found in his order dated 18-2- 


1980, learned Munsiff considered the evi- 
dence although there has been no detail- 
ed discussion’ of the evidence. I find no 
reason to think that ‘the impugned’ ‘order 
should be set aside on this ground. — The 
main point ` ‘argued in this case on. “both 
sides is regarding the provisions of sub- 
rule {2 of Rule 19A of O. 5, C. P. C; 
These provisions read as follows :—. 

“(2) When an acknowledgment pur- 
porting to be signed by the defendant, 
or his agent is received by the court or 
the postal - article containing the sum- 
mons is received back by the court with 
an endorsement purporting to have been 
made by a postal employee to the effect 
that the defendant or his agent had re- 
fused to take delivery of the postal arti- 
cle containing the summons, when tend- 
ered to him, the court issuing the sum- 
mons shall declare that the summons had 
been duly served on the. defendant.” 
On behalf of the petitioner it was argu- 
ed that these provisions of law were com- 
. plied with in the suit in favour of the 
plaintiff-petitioner. PW 3, the postal peon 


-- in his evidence in the Miscellaneous C’ase 


supported this by deposing that when he 


tendered the envelope, it was refused by - 


the addressee. On this point learned 
court below also found.that as per- last 
order of the court dated §-Y2-1978, the 
registered letter No. 1706 ` _ dated 20-12- 
1978 was issued.’ But it is found that 
there is no proof that. this letter was 
. refused to be accepted by the defendant- 
` respondent himsif.: The. learned Munsiff 
- ‘also found that it has not been proved 


that the summons issued earlier and the. 


— 


al 
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one issued on 20-12-1978 - through the 
aforesaid registered envelope were the 
same. The registered letter dated 20-12- 
1973 was before. the court. but. it. being 
remained closed! 
tents of the summons could not be as- 
certained. On behalf of the petitioner it 
was argued: that the learned Munsiff 
ought to have ‘opened the envelope to 
make such ascertainment. The provisions 
of sub-rule (2) of Rule 19A of O. 5 dis- 
close thatit must be proved ‘that. the 
postal article ‘contained the summons: as 
ordered by the court. The wordings in 
the provisions, -| “the postal article con- 
taining the stimmons is received back by 


the court ete,” clearly ` indicate that thel. 


postal article’ which is received back 
must be containing the summons and that 


unless: the summons be proved to haveļj 


been ‘contained | - by the postal article, 
mere refusal of, the postal article will 
not comply with the provisions of law. 
So, the finding of-the learned Munsiff 
has not been wrong that the plaintiff- 
petitioner did.. not take steps to. prove 
that the registered -envelope contained 
the summons of! court, ‘The closed enve- 
lope remained closed during the trial 
of the case. The question arises as to 
who was to take initiative in this regard. 
Certainly, it lay, on the plaintiff opposite 
party to pray to the court for opening of 
the envelope and adduce evidence to the 
effect that the summons related to the 
original suit itself. These things were- not 
done by the plaintiff-petitioner. In that 
view; the aforesaid provisions of law. can- 
not ‘be taken to have been complied, with. 


‘5. On behalf 7: the respondent, it was 
also argued that the present petition un- 
der S. 115, C. P. C. is not maintainable. 
The pene of a 115. read as fol- 
lows :— -| 


"115. Revisioù — a The High Court 
for | the. record of any case _ 


which has _ been decided by court. sub- 
ordinate. to suc ch High Court and. for 
which no appeal lies thereto’ and if: such 
suporauate court appears — 


(a) to have exercised a jurisdiction not 
vested in it by law or 


(b) to have failed to exercise, jurisdic- 
tion so vested o 


(c) to have acted in thé exercise of its 
jurisdiction illegally or with material ir- 
regularity, the High Court may make 
such order in the case as it thinks fit.” 
There - is no doubt that the court below 
had jurisdiction |to decide the matter of 
the Misc. Case No, (J) 19 of 1979, . 
| 


f 


i 


the identity and con-- 


The 


W 
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only thing to be seen here is whether the 
court below acted in the &xercise of its 
jurisdiction illegally. or wizh material ir- 
regularity. On behalf of the respondent, 
AIR 1972 SC 2379, M. L. Sethi v. R. P. 
Kapur was referred to wherein it was 
held that the jurisdiction | ‘of the High 
Court u/s. 115,.C. P. C. is a limited one. 
The Section is not directed against con- 
clusions of law or fact im which the 
question of jurisdiction is not involved 
and that S. 115 empowers the High 
Court to satisfy itself on three matters 
— (a) that the order of -he subordinate 
court is within its jurisd-ction, (b) that 
the casa is one in which fhe court ought 
to exercise jurisdiction, amd (c) that in 
exercising jurisdiction the court has not 
acted illegally, ie. in breach of some 
provisions of law or with material ir- 
regularity by committing some error of 
procedure in the course of the trial 
which is material in thet it may have 
affected the ultimate decision~ Here, m 
the present case, there has been no 
breach of any provision cf law, nor has 
there been any error of procedure in the 
trial which was material in that it might 
have affected the ultimate decision. On 
behalf of the respondent the ratio or AIR 
1971 SC 2324 was also brought to my 
notice. In that case it was held that 
while exercising the jurisdiction u/s. 115 
it is not competent. to the High Court 
to correct errors of fact however-gross or 
even errors of-law unless the said errors 
have relation to the jurisdiction of the 
court to try the dispute itself and that 
the words “illegal” and “with material 
irregularity” as used in Clause (c) of 
sub-sec. (1) of S. 115 do not. cover either 
errors of fact or. of law and also that 
the errors contemplated in this clause 
may relate either to breath of some pro- 


vision of law or to material defects of, 


procedure affecting the ucitimate decision 
and not errors either -of fact or of law 
after the prescribed fermalities have 
been complied with. That being the posi- 
tion of law, I doubt whether this peti- 
tion: is maintainable u/s. "15,C. P. C. The 
learned court below has arrived at the 
impugned decision in exezcise of its own 
jurisdiction and there has been no breach 
of any provision of law >r any material 
defect of procedure | affecting the ulti- 
mate denson, A are 


6. “In my view the above discussion is 
sufficient to. dispose. of tis petition and 
in the light of the discussion made above, 
the petition is dismissed but with no 
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cost. The impugned order of the learned 


‘court below shall stand good. 


„Petition dismissed. 





AIR 1982 GAUHATI 63 
K. LAHIRI AND T. C. DAS, JJ. 

Gandhamoyee Devi, Appellant v. Col- 
lector of Kamrup, Gauhati, Respondent. 

First Appèal No. 302 of 1973, D/- 1-9- 
1981.* 

(A) Land Acquisition Act (1 of 1894), 
Ss. 3 (b), 5A 9, 11 — “Person interested” 
Any person affected by extinguish- 
ment of right in land is person interested. 

(Para 5} 

(B) Land Acquisition Act (1 of 1894), 

Ss, 3 (b), 11, 54 — “Person interested” — 

g course of compensation proceed- 
ings or before conclusion of trial in civil 
court, person interested relinquishing his 
right to compensation in favour of an- 
other person — Whether that another 
person can acquire status of “person 
interested”, 


Where the . tenant, . relinquished his | 
right, title and interest in the acquired 
land, after making of the award by the 
Collector but during the proceedings be- 
fore the Court and his interests devolv- 
ed in the owner of the land, the com- 
pensation which the tenant was entitled. 
should be awardable to the owner. Simi- 
larly if the tenant was entitled to gef 
any enhanced rate in the proceeding be- ' 
fore the court or in the appeal, the 
owner would also be entitled to get it. 
AIR. 1968 SC 366, Foll. (Para 6) 
Cases Referred : Chronological Paras 


(1976) F. A. No. 117 of 1966, D/- 4-8-1976, 


(Gauhati), Collector of Kamrup v 
Rabiran. . T 
AIR 1968 SC 366 ` 6 
ATR 1926 Mad 307 6 


(1910) 12 Cal LJ 420: 6 Ind Cas 546 6 
(1910) 12 Cal LJ 545 : 7 Ind Cas 481 6 

B. M. Goswami and M. K. Bhatta- 
charyya, for Appellant; D. N. Konwar as 
Govt. Advocate, Assam, for Respondent. 


, LAHIRI, J.:— The three-tier land ac- 
quisition proceedings took 21 years and 
6 months to conclude. Those responsible 
for. the inordinate delay must be up and 
doing to see. that such. remiss do not re- 
cur in future. H.such procrastination, 
apathy and negligence -continue it would 


*F'rom decision of. J. L. Singh Chetri, 
Asstt. Dist. Judge No. 2, Gauhati, D/- 
25-1-1973. i l 
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culminate in the destruction of the court. 
system without which no democracy can- 


survive. Values in all spheres of life and 


-Society are dwindling, crashing down and 


- with it the money. value. One is just to 


glance at the Price Index to notice how 


: prices have gone up since 1960 (the year 


of acquisition). The relevant Notification 


-u/s. 4 (1) was made on 9-3-1960, so the 


"e 


The 


‘Compensation has to be pegged to the 
“Market value as on that date. Of course 


about 22 years have rolled by since, 
thanks to delay which has come to stay 
permanently in the administrative and 
forensic processes of our land. One of 
us lamented in similar tune in F. A. No, 
117 of 1966, Collector of Kamrup v 
Rabiran, decided on 4-8-1976. It seems 
that no force can activate our admin= 
istrative and forensic process to maké 
them ambulatory, Now as late as in 1981 
we can perhaps do no more than look 
towards Heaven with folded hands. Who 
suffer? Surely, the poor litigants, Is 
change in law imperative? We have no 
doubt in our mind. 


2. The appellant is a widow. She pre- 
ferred this appeal u/s. 54, Land Acquisi-« 
tion Act, 1894, “the Act” for short, 
against the Judgment and Award/Decree 


- Of the Acquisition Judge dismissing the 


claims of the Appellant’ (i) for enhance- 
ment of the market value of her acquir- 
ed land and (ii) for a declaration that Tek 
Bahadur, who had been held by the Col- 
lector as a Tenant in respect of a por- 
tion of the acquired land, was not.a ten= 
ant entitled to any compensation. 


3. A parcel of land measuring 10 Bi- 
ghas 4 Kathas and 5 Lechas at village 
Japorigog, Mouza Beltola, Gauhati, own= 
êd by late Ambika Prasad Goswami, hus= 


band of the appellant was acquired by’ 


the State for New Gauhati Railway Mar- 
shalling . Ward. The Notification under 
S. 4 (1) of the Act was duly published 
©n 9-3-1960 and the declaration under 
S. 6 was made on 5-10-1960. On receipt 
of the ‘notice the appellant, appeared be- 


fore the Colléctor and put: forward her. 


claim. On inquiries the Collector found 
the . appellant, wife of the. recorded 
owner (late Ambika Goswami) as the 
person interested in thè acquired land, 
Collector ‘awarded ` compensation 
@ Rs. 2.500/- per”bigha, that is, Rs.- 500/- 
per Katha; as the market value of the 
land. The Collector held that Sri Tek 


.- Bahadur. -was'-a’ raiyat.in respect of 6._ 
-Bighas 4 Kathas. and 5.Lechas-of the. ac.. 
quired. land. covered _by.- Dag. Nes.-322.and’ 

282 in K.. P.. Patta No.-185` and awarded 


\ 
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to- Rs. 6,892.81. : He prepared the states 


ment of compensation showing the appel-. 
lant as the person entitled to compensa- - 


tion. The Collector-communicated the 


ALR: 


1/4th of compensation in respect of the 
land held by = as a tenant which came, 


award and the appellant claimed for ref- - * 


erence u/ss. 18 and 31 of “the Act”, She 


claimed that the market. value was Ru- ' 


pees 3,000/- per 


katha, Tek Bahadur was 
not- her tenant | | 


the land, However, 
stated 
full description of the acquired land and 


all other material particulars, While sub- . 


mitting his report the Sub-Deputy Col- 


lector stated that the acquired land stood 


in the name of'the appellant’s husband. 
On rectification | of the technical defect 
the reference was made by the Collector. 
In the letter of reference the appellant 


was shown as the only person entitled to ` 
The Collector sought to - 


compensation. 
justify the award of market value of the 
land, | 

“On the basis i of sale transactions of 
land in the locality and other material 
including nature! and situation of class of 
the Tand,”’ 

4. 


No objection was raised by the Collector 
about the locus! standi of the appellant. 
Tek Bahadur ‘appeared to contest the 
claim but had to admit that the appel- 
lant was his landlady and she was owner 
of the: acquired | land. 
were examined on behalf of the appel- 
lant and six documents were exhibited, 
The Collector ‘examined two witnesses 


and proved some documents. Tek Baha- . 


dur deposed. On conclusion of trial the 
{earned Judge dismissed the claim of the 
appellant, The learned Judge held thats 


(i) The appellant was not a person ` 


interested in the land and she had no 


focus standi to claim compensation. Not<- 
‘withstanding the said finding the learn- | 
-ed Judge . proceeded to decide the other 

‘issues and determined them against ue 


claimant namely; 


-G -The award: of compensation seat 
by the Collector! was just, fait and. ade-. 
‘quate; and, ; 

Gii). Sri. Tek Bahadur Was the recorded. 
tenant of a portion of the land‘and he: 
. was, entitled to. compensation : as. awaa 
-ed by. the Collector. pes ee ea 


t 


On reference, -the civil court took 
cognizance of the same and caused it to` 
be registered as Misc. Case No. 3 of 1969. 


and so he was not en- .. 
titled to any apportionment of the com- .. 
pensation. There was a technical error in .. 
her application in quoting the Mouza of |: 
she .had correctly 

the Land Acquisition Case No., . 


-r 
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Insofar as the first point is concerned 
suffice is to say that she learned Judge 
made out a new case, misread and/or 
omitted to read the relevant evidence. 
- In determining points (ii) and (iii) the 
learned Judge made a summary ass=ss~« 
' ment of the evidence in a slipshod man- 
ner and reached the conclusions which 
required much more exercise at that 
end. 


5.. Now let.us consider as to whether 
the appellant is a person interested or 
not. The -meaning of the expression 
“person interested” will be a relevant 
consideration for determining point No. 
(iii) as well. Therefore, it is necessary to 
explain the meaning of the expression as 
understood in “the Act.” The effect of 
Land Acquisition is to relinquish the 
rights of the owners-in the land and to 
vest it exclusively in the Government. 
As such, any person affected by the ex- 
\tinguishment of ‘the right in the land 
comes within the provision of S. 3 (b) of 
“the Act”. S. 3 (b) reads as follows :— 


*3. In this Act, unlass there is same- 
thing Spugna in the subject or con- 
text: 

(a) | | 

(b) the expression ‘person interested’ 
includes all persons claiming an interest 
in compensation to be made on account 
of the acquisition of lend under this Act, 
and a person shall be deemed. to be 
interested in land if he is interested in 
an easement affecting the land” 


A mere look at the definition makes it 
clear that any person claiming an inter- 
est in compensation on account of acqui- 
sition of land falls within Sec. 3 (bt) of 
“the Act”, Even “a person interestej in 
easement in land” is also a person inter- 
ested by virtue. of the deeming provi- 
sion. The entire scheme of “the Act” 
shows that the Collector must deal with 
those persons who are interested in the 
land and they must be. heard under 
S, 5-A of “the Act”. 5, 11.of “the Act”. 
provides that Collector must inquire in< 
to the respective interest of the person 
claiming interest and it. is a condition 
precedent for making a valid award by 
the Collector. The appellant was heard 
under Ss. 5-A and 11 of “the Act”. She 
was held to be the person interested and 
compensation was awarded in her favour 
as we find in the Statement of Compen-~ 
sation. Nobody objected to her claim. of 
compensation. The learned Judge made 
out a new case for the Collector that the 
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appellant was not interested in the land 
though no such case:was pleaded by the 
Collector or any person in any form 
whatsoever. From the letter of reference 
Ext. Ka, we find that the Collector on 
inquiry found and declared the appellant 
as the only person interested in the land. 
The Revenue Authorities admitted that 
she is the widow of late Ambika Go- 
swami, the recorded pattadar of the land. 


Collector of Kamrup - 


_ The statement of compensation proves 


that she was awarded compensation by 
the Collector. Even the tenant Tek Baha- 
dur deposed in clear term that she was 
the landlady in respect of the land 
which he held as tenant. He admitted 
that the appellant was the owner of the 
land. Therefore, we find clear admission 
from the tenant Tek Bahadur as well as 


from the Collector that she was the per- ` 


son entitled to compensation as the 


owner of 
we find there is 
dence in support of her right 
to claim compensation. It is true that 
some negotiations were made by her sons 
in respect of the acquired land, however, 
they do not show that the claim of right 
of the appellant was defeated by the ac- 
tions of her children. All the witnesses 
examined in the case deposed in one 
voice that she was the owner of the land 
and entitled to compensation and these 
include the witnesses for the Collector 
as well. Therefore, where was the con- 
test that enabled the learned Judge. to 
hold that the appellant was not a person 
interested, is beyond our comprehension, 
Admittedly, she is the wife of late Am- 
bika Goswamy, the recorded pattadar. 
None of her children claimed any part 
of the compensation at any stage of the 
proceedings. On the other hand PW 1 
Rama Prasad Goswami, son of the ap- 
pellant, has testified on oath that she is 
the owner of the land and entitled to 
compensation and all his brothers are 
living. with the’ appellant in a joint 
family. Therefore, we hold that the self 
created -contest was the product of ima- 
gination emanating from the mind of the 
learned Judge which had no foundation 
whatsoever. The evidence on record is 
an one .way traffic in favour of the ap- 
Accordingly we set aside the 
finding of the learned Judge and hold 
that the appellant is undoubtedly a per- 
son interested in the land and has had 
locus standi to contest the Award. 


6. However, in the instant case, it is 
essential to ascertain the amplitude, 


documentary evi- 


the land. Apart from this, . 
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range and sweep of the meaning of the 
expression “person interested”, Can a 
person acquire the status of “a person 
interested” if during the course of the 
compensation proceedings or before con- 
clusion of trial in the civil court a per- 
son interested relinquishes his right to 
claim compensation in favour of the 
former? An answer to the question is 
essential to determine a cognate question 
connected with the third issue. In the 
instant case, after the making of the 
Collector’s award but during the pend- 
ency of the proceedings before the civil 
court, Shri Tek Bahadur admittedly re- 
linquished his tenancy right in respect of 
6 Bighas 4 Kathas 5 Lechas of the ac- 
quired land in favour of the appellant, 
executed a deed of relinquishment and 
in lieu of such relinquishment got one 
‘bigha of land from the appellant. Whe- 
ther on such relinquishment the appel- 
lant would be entitled to claim the com- 
pensation awarded and/or further en- 
hancement of compensation, if any, at 
this end? The factum of relinquishment 
is a subsequent event. Can we take such 
subsequent events into consideration? A 
similar question arose before the 
Supreme Court in Sunderlal v. Param- 
sukhdas, AIR 1968 SC 366 (at p. 370). 
Their Lordships have held that there is 
nothing in “the Act” which prohibits the 
Collector from making a reference u/s. 30 
of “the Act” for determination of the 
‘title of the person who has since the date 
of award acquired a right of compensa- 
tion. If after a reference is made, a per- 
son interested dies and his title devolves 
on another person because of inherit- 
ance, succession, insolvency, forfeiture or 
compulscry winding up or from other 
form of statutory transfer, it would be 
open to the party upon whom the title 
devolves to prosecute the claim which 
the person from whom the title has de~ 
volved could have prosecuted. Their 
‘Lordships upheld the decision in Pro- 
motha Nath Mitra v. Rakshlal Das, (1910) 
11 Cal LJ 420, where it had been held 
that a reference made by the Collector 
at the instance of the proprietor of the 
land might be prosecuted by the pur- 
chaser of his rights, after making of the 
award, at a revenue auction, Their Lord- 
ships 
in Golabkhan v. Bholanath Manick, 
(1910) 12 Cal LJ 545 and Siva Pratap 
Bhattadu v. A. E. L, Mission, AIR 1926 
Mad 307. It follows, therefore, that if 
Tek Bahadur, the tenant, has relinquish- 
ed His right, title and interest in the ac- 
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quired land, after making of the award 
by the Collector but during the proceed- 
ings before the Court and if his interests 
devolved in the appellant, the compensa- 
tion which the tenant was entitled should 
be awardable to tke appellant. Similarly 
if the tenant is er-titled to get any en- 
hanced rate in the proceeding before the 
court or in this |appeal, the appellant 
shall be entitled tc get it, : 


_ 4, Leaving the matter for the time be- 
Ing let us consider the question of the 
market value of the land. The market 
value of the land|is to be determined on 
the date of the notification. A person is 
entitled to get the market value of the 
land, the damages referred in S. 23 (1), 
secondly to sixthly, plus 15% on such 
market value, in consideration of the 
compulsory nature of acquisition. When 
the amount of compensation is not paid - 
or deposited on or before taking posses- 
sion of the land the Collector must pay 
the amount awarded with interest there- 
on at the rate of € per cent per annum 
from the time of so taking until it is 
paid or deposited.) The intention of S. 23 
of “the Act” is to) provide a complete in- 
demnity to a person whose land is com- 
pulsorily acquired. The sub-clauses of 
S. 23 give effect to she principles by enu- 
merating the heads under which compen- 
sation shall be awarded. The key to the 
meaning of the word “compensation” is 
to be found in S.|23 (1) of “the Act”, It 
may be divided|into two categories — 
firstly, the market value of the land at 
the date of publication of notification 
u/s. 4 (1) ‘of “the| Act” and 15 per cent 
solatium u/s. 23 (2) of “the Act”. Second- 
ly, it consists of all the damages refer- 
red in S. 23 (1) secondly to sixthly. The 
expression “market value” has not been 
defined but it has acquired a definite 
connotation by judicial pronouncemenis. 
The concept of market value is that a 
willing purchaser iwould pay to a will- 
ing seller for the property, having due 
regards to its existing condition with all 
its existing advantages and its potential 
possibilities when laid out in the most 
advantageous manner, excluding any ad- 
vantage due to the carrying out of the 
scheme for which| the property is com- 
pulsorily acquired: The Supreme Court 
has laid down the methods of valuation 
to be adopted in ascertaining the market 
value on the date of notification u/s. 4 
(1). The following methods have been 
prescribed by their Lordships to ascer= 
tain the market value : 


@) Opinion of experts; 


a 
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(ii) the price paid within a reasonable 
time in bona fide transactions of purchase 
of the lands acquired or the lands adja- 
cent to the Jands acquired and possessing 
similar advantages and, 

Gii) a number of years’ purchase of 
the actual or immediately prospective 
profits of the lands accuired. 

It will be evident that these are not 
exhaustive and other methods might be 
adopted under special circumstances, The 
entire object is to arrive, as early as pos- 
sible, at a reasonable correct market 
value. It may be necessary to take two 
or all of the methods set forth above in- 
to account. But all the methods are 
more or less based on guesswork and 
approximate calculation. Accuracy is 
well nigh impossible. However, calcula- 
tion must be based on some basic mate- 
rials on record. - 
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8. Now let us try to find out 
whether the market value of the 
land determined by the Collector 
can be relied upon. No effort 
was made by the learned Judge 


to consider the material at his disposal. 
As alluded, the letter of reference states 
that the Collector arrived at the conclu- 
sion that the relevant market price of the 
land was Rs. 2,500/~ per bigha, ie, Ru- 
pees 500/- per katha on the basis of (1) 
sale transaction of the land in the loca- 
lity, (2) other materials including the 
nature, situation and class of land. The 
claimant questioned the valuation where- 
upon on behalf of the Collector evidence 
was adduced and two witnesses were 
examined to justify the award made by 
the Collector. PW 1 Madhab Das stated 
that originally the market value was fix- 
ed at Rs, 2.500/- per bigha but later it was 
revised to Rs. 3,50C/- per bigha, He 
readily conceded in  cross-examination 
that the sale statement could not be pro- 
duced in Court. He took up the plea that 
the sale statement was filed in the High 
Court, However, we find a different 
statement in the Justification Report, 
marked Ext, ‘Cha’, There is no inkling 


. in the Justification Report that the Col- 
. lector ever took into consideration any 


' sale transaction of land during the rel- 


"m r 


evant period. Ext. ‘Cha’ clearly shows 


! that he merely visited and held that 
. the value should be Rs. 2,500/~ per bigha. 


There was no basis for arrival at the 
conclusion. The Collector did not consi- 
der about value of the product of the 
land but admitted that the land was agri- 
cultural. In the same village for the first 
block he assessed the market value at 
Rs, 5.000/- per bigha for’ the second 
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block he assessed at Rs. 3,500/- per 
bigha. But there was no reason why 
there was such difference in valuation. 


“The Justification Report” is most 
scrappy. In fact, it is not the original 
but only a copy and no explanation was 
given why the original could not be pro- 
duced. We find that there was no exer- 
cise made by the Collector to take any 
expert opinion or consider the price paid 
within a reasonable time in bona fide 
transactions of purchase of land acquir- 
ed or-the lands adjacent to the land ac- 
quired or the number of years’ purchase 
of the actual or immediately prospective 
profits of the land acquired. In fact, no 
effort was made by the Collector at all. 
It was a conclusion based on no mate- 
rial. Witness No. 2 for the Collector said 
that Dag No. 322 was agricultural land 
and was at a distance of 1320 feet from 
the Zoo Road, a P.W.D. road. Land in 
Dag No. 242 (282) was Ala Le. agricul- 
tural land. Whereas land of Dag No. 273 
was ‘Naba’ is Basti land. It was 1980 feet 
away from the public road but there was 
a path connecting the acquired land with 
the road. Therefore, from the Collector’s 
side we do not find that the lands suf- 
fered from any intrinsic disadvantage ex- 
cept that they were around 400 yards to 
660 yards away from Zoo Road. However 
a path connected the lands with the main 
road. As such, the lands acquired were 
just average lands and had no special 
disadvantage except that they were 
Slightly away from the road. 


Collector of Kamrup 


9. Now, let us turn to the evidence 
of the appellant’s side. The learned Judge 
rejected them on the ground that they 
were not helpful. PW 1 Sri Goswami has 
proved three sale deeds and an award 
made in a land acquisition case. We fail 
to understand how could the learned 
Judge hold that the documents were in- 
admissible, Exts, 1, 2 and 3 are undoubt- 
edly certified copies and not the original. 
However, these were proved without any 
objection, All the documents were ad- 
mitted without any objection by the Col- 
lector. Ext. 1 shows that the appellants 
husband sold two kathas of land in 
Patta No. 185 (the patta is the same with 
that of the acquired land) at Rs. 6,000/-, 
that is to say at the rate of Rs. 15,000/- 
per bigha, The transactions took place on 
4-9-1957, about three years before the 
notification u/s. 4 (1), Ext. 2 shows that 
the husband of the appellant sold 2 ka- 
thas 12 lechas of land at Rs. 10,400/-. 
Ext. 2 is also from Patta No. 185 (the 
Same patta with the acquireq land): 


i 
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However, we find that it isa road side 
land. As such, land in the same patta was 
sold in 1957 at Rs. 3,000/- per katha i.e. 
@ Rs. 15,000/- per Bigha. The land of 
Ext. 1 is not a road side land. We also 
find that in 1959 a parcel of road side 
land was sold at Rs. 20,000/- per Bigha. 
Ext. 3 is a document which shows that 
from the same field 2 Kathas of land 
were sold at Rs. 14,500/-. I: has been 
stated that Ext. 3 was close to the ac- 
quired land. However, the transaction 
was on 2-8-1963, long 3 years after the 
date of acquisition. Many developments 
and projects indeed took place in the 
mutation. As such the price.in 1963 can- 
not be a measure for determination of 
the market price of the land in the pre- 
sent case. Similarly Ext. 4 is not very 
relevant for the purpose of this case. It 
is true that the court awarded Ru- 
pees 20,000/- per bigha in respect of 
similar land in Misc. Case No. 20/68. 
However, we do not get when the land 
had been acquired. In the absence of any 
evidence that the land was acquired in 
or arour.d March, 1960, we leave the 
document out of consideration. Summing 


up the evidence we find that the land is 


of standard quality. There is no inherent 
disadvantage except that it is away from 
the main road, however, there was a path 
that connected the land with the main 
P. W. D. road. The land is a compact 
block. In 1957, land from the same patta 
was sold @ Rs. 3,000/- per Katha ie. Ru- 
pees 15,000/- per bigha and in 1959 land 
from the said patta was sold at Rupees 
20,000/- per Bigha vide Exts. 1 and 2 re- 
spectively. But these small plots and the 
iland acquired is comparatively larger. 
Further, Ext 2 land is road side: land. 
But there was a distinct sign of increase 
in market value of land. The city of 
Gauhati increased by leaps ard bounds, 
Refinery, Brahmaputra Bridge and all 
round industrial and commercial expan- 


‘sions were coming up just about 1960 — 


any Hand Book on Statistics would show 
these, With these, demands value of 
land increased. There is no doubt that 
these are relevant factors. But there is 
no evidence about the impact of indus- 
trializaticn ete. in the area. The learned 
counsel has drawn our attention that Re- 
finery, the Capital Complex and all im- 
portant growth were towards the area. 
We can say this much and no further 
that the claimant should have adduced 
evidence to substantiate them. 


PW 2, Prem Kanta Chaudhury is a 
retired S$, K. and Mandal working in the 
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Revenue Department of the Government. 
He is a resident of the same village with 
that of the acquired land. He has stated 
that the price of the lands in the area 
was on the increase since 1957-58. PW3 
Mafizur Rahman is resident of the area 
and he stated that the value of land in 
1957-58 was Rupees three or four thou- 
Sand per katha. Taking into consideration 
the oral evidence of these witnesses 
which were not contradicted by the Col- 
lector as well as Exts. 1 and 2 we find 
that the value of ‘land in the same patta 
was Rs. 15,000/ per Bigha in 1957 and 
Rs. 20,000/- per Bigha in 1959. However, 
these were smaller plots and Ext. 2 land 
was road side land having a distinct ad- 
vantage. Further,, we assume that these 
were the best plots in the patta. So, we - 
determine the market value of the ac- 
quired land at half the rate at which it 
was sold in 1957-59 and assessed it at 
about Rs. 10,000/-- per Bigha. However, 
about two years elapsed in between the 
Sale transaction and the date of acquisi- 
tion two very important and relevent 
years of growth ahd increase in value of 
land in and around Gauhati. As such, we 
arrive at the conclusion that the market 
value of the land’ in its actual condition 
at the time of the! expropriation was Ru- 
pees 12,500/- per Bigha. As such we ce- 


-clare that the appellant shall be entitled 


to (i) compensation at the rate of Ru- 
pees 12,500/- for the acquired land, (ii) 
interest @ 6% from the date when the 
possession of land was taken till the final 
payment of the amount is made to the 
claimant as well vas the statutory sola-. 
tium @ 15%. However, the solatium shall 
be payable to the' claimant in respect of 
the enhanced amount of solatium has 
been. awarded by ‘the Collector on his 
awarded amount. , Otherwise the appel- 
lant shall be entitled to solatium for the 
entire amount: Wè make the contingent 
order as the original Award has not been 
produced before us. 


10. Will Shri Tek Bahadur be entitled 
to any share in the increased amount of 
compensation? Is he entitled fo compen- 
sation awarded by, the Collector, in view 
of the deed of relinquishment? Shri Tek 
Bahadur appeared: in Court and deposed 
as a witness in support of his case. How- 
ever, he admited that his ryoty land þe- 
longed to the appellant Gandhamoyee. 
He indeed tried to deny about relinquish- 
ment deed in his. Examination-in-Chief 
but in cross-examination he admitted in 
unequivocal term that he executed the 
deed of relinquishment of the tenancy 


1982 


right in favour of the eppellant on 9-3- 
1971, gave up his right, <itle and interest 
in' the acquired land and. in lieu thereof 
got one Bigha of land ir. a separate plot 
of land in terms of the deed of relin- 
quishment. The appellan: sold 1 bigha of 
land. He deposed that he relinquished 
“stating not to claim as a tenant’. There- 
fore it is an admitted fact that Tek Baha-~ 
dur relinquished his right, title and in- 
terest in the land and also relinquished 
his claim for compensa-ion as a‘ tenant 
in respect of the portion of land under 
his occupation as tenant Upon acquisi- 
tion of the land the lard vested in the 
Government and he hac no right, title 
or interest therein except to claim com- 
pensation for compulsory acquisition. 
The said right to compensation was re- 
linquished by Tek Bahadur in favour of 
the appellant. Although it was after the 
making of the award bu; it was undoubt- 
edly during the pendency of the case in 
the court of the learned Judge. There- 
fore, the subsequent event of relinquish- 
ment is material because the appellant 
stepped into the shoes cf the tenant and 
became entitled to comzensation which 
the tenant was entitled in law on devo- 
lution of the said right by the deed of 
relinquishment coupled with the admis- 
sion of Tek Bahadur. As such the entire 
compensation awarded by the Collector 
in favour of Tek Bahadur and the en- 
hanced compensation of the land must 
go in favour of the appellant. As such 
we: hold the appellant shall be entitled 
to the entire compensation awarded and 
enhanced by us in this appeal. 


11, In the result the impugned award 
of the learned Judge is set aside and the 
payment of compensation shall be award- 
ed to the appellant in tarms of the judg- 
ment and decree in the appeal. The ap- 
pellant shall be entitled to costs of this 
appeal. 


12, Before we take leave we would 
observe that Assam Land Acquisition 
Manual requires thorough scrutiny and 
overhauling to bring it up to the mores 
of the day. It should ke moulded in the 
light of the laws made by the Supreme 
Court: We reckon that the Manual has 
outlived its utility. This apart, we find 
inordinate delay in disposal of land ac- 

uisifion cases. The remedial measures of 
the chronic ailment is to treat the cases 
as Original Civil Suits and strict direc- 
tions from the High Court to dispose 
them of within six morths from the date 
of registration of the cases, Stalled pro- 
ceedings cause agonies, pangs and econo- 
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mic hardship to the poor litigants. Early 
disposal of the cases is ‘imperative in 
view of the fall in money value. We also 
note that the Assam Rules framed under 
“the Act” by Government of Assam’s 
Notification No. 1211-R dated the 19th 
April, 1932 is. absolutely inadequate to 
meet the present need. 

T. C. DAS, J. :— I agree. 


Appeal allowed. 
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_ Bindeshwar Narayan Singh and others, 
Appellants v. Managing Committee, Shri 
Sundarmal Hindi High School and others, 
Respondents. 


M. A. (F) No. 17 of 1981 and Misc. Case 
No. 16 of 1981, D/- 1-9-1981. 

(A) Civil P.C. (5 of 1908), O. 39, R. 1 — 
Temporary injunction — When can be 
granted. (Specific Relief Act (1963), S. 37). 


Where the defendant has committed or 
is threatening what the plaintiff alleges 
to be a trespass or a wrong, the plaintiff 
may ask the court to direct the subject 
matter of the dispute to be maintained in 
status quo till the issue between the par- 
ties has been determined. Where the sole 
object of a suit is protection by means of 
an injunction, to withhold the temporary 
injunction may practically decide the 
cause in favour of the defendant, without 
giving the - plaintiff an opportunity to 
establish the truth of the case made by 
his plaint. It.is true that the court will 
not so interfere if it thinks that there is 
no real question between the parties, but 
assuming that there is a substantial ques- 
tion to be decided, it will preserve the 
property until such question can be regu- 
larly disposed of. The court should grant 
the temporary injunction if the effect of 
not granting such an injunction will be 
to deprive the plaintiff for ever of the 
right claimed by him in the suit. 
ES . (Para 12) 

In exercising its jurisdiction by way of 
interlocutory injunction the Court is to 
act upon the principle of preventing irre- 
parable injury. In a case where serious 
injury is likely fo.arise fram the act 
complained of, the Cour? will interfere 
before the hearing to restrain the breach, 
but if the contract or covenant is obscure 
or the breach doubtful sand no irrepara- 
ble damage can arise to the plaintiff then 
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the question resolves itself into one of 
comparative injury, whether the defen- 
dant will be more damnified by the in- 
junction being granted or the plaintiff by 
it is being withheld. (Para 13) 

Where a doubt exists as - to the right 
specially when an injunction will cause 
‘great hardship on the defendant, an inter- 
locutory injunction may be refused on 
the defendant’s undertaking to keep an 
account in which case the plaintiff is en- 
titleld to a formal undertaking. (1975) 1 
All ER 504 (HL), Rel. on. (Para 14) 

(B) Civil P. C. (5 of 1908), O. 39, R. 1, 
O. 41, R. 33 — Powers of appellate Court 
in matter of injunction, 


The power of the appellate Court in the 
matter of injunction is rather circum- 
scribed. The appellate Court would be 
slow to interfere with the exercise of dis~ 
cretion and would normally not be justi- 
fied in interfering with the exercise of 
the discretion under appeal solely on the 
‘ground that if it had considered the mat~ 
ter at the trial stage it may have come to 
a contrary conclusion, If the discretion 
has been exercised by the trial Court 
reasonably and in a judicial manner the 
fact that the appellate Court would have 
taken a different view may not justify 
interference with the trial court’s exer- 
‘cisé of discretion. Lf it appears to the ap- 
pellate Court that in exercising its dis- 
cretion the trial court has acted unrea- 
sonably or capriciously or has ignored 
relevant facts then it would certainly be 
open to the appellate Court to interfere 
with the trial court's exercise of discre- 
tion. AIR 1967 SC 249, AIR 1969 SC 938, 
AIR 1977 SC 747 and AIR 1981 SC 1426, 
Rel. on. (Para 16) 
Cases Referred: Chronological Paras 


AIR 1981 SC 1426: (1981) 2 SCC 766 20 
AIR 1977 SC 615: 1977 Lab IC 290 18 
AIR 1977 SC 747: (1977) 2 SCC 457:1977 
Lab IC 272 16 
(1975) 1 All ER 504: (1975) AC 396: (1975) 
2 WLE 316 (HL), American Cyanamid 


Co. v. Ethicon Ltd. 15 
AIR 1968 SC 938 oe ie ae |: 
AIR 1967 SC 249 f 16 


P. G. Baruah, D. Goswami, H. Das and 
M. Sarma, for Appellants; B, Sarma and 
N. C. Das, for Respondents, 

SAIKIA, J.:— The M. A. (F) No. 17 of 
1981 is from the judgment dated 13-3-81 
of the Assistant District Judge, Sibsagar, 
Jorhat in Mise. Case No. 18 of 1981, aris- 
ing out of Title Suit No. 33 of 1979, issu- 
ing temporary injunction restraining the 
defendants Nos. 6 to 13 from receiving 
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any grant-in-aid from defendant No. 1 
(State of Assam) lin the name of Shri 
Sundarmal Hindi iM. E. School and also 
restraining the defendant No. 1 from 
sanctioning any grant in that name. Misc. 
Case No. 16/81 is; the application under 
O. 41, R. 5 and/or S, 151, C.P.C., filed by 
contesting defendants praying for stay of 
operation of the aforesaid impugned 
judgment. They are heard and disposed 
of together. S | 

2. On 28-4-79 the Managing Commit- 
tee of Shri Sundarmal Hindi High School, 
Sibsagar with 13 members thereof insti- 
tuted Title Suit No. 33 of 1979 (now pend- 
ing) against the State of Assam, four of 
its officials, and the Managing Committee 
of Rajakiya Sundarmal Hindi Madhyamik 
Bidyalaya (Provincialiseq Sundarmal 
Hindi M. E. School) with its Headmaster 
and Secretary, Shri B. N. Singh (defen- 
dant No. 6), and other members, 


3. The following is the plaint case, 
The plaintiff No. 1 is the Managing Com- 
mittee of Shri Sundarmal Hindi High 
School, situate in|the premises of Shri 
Marwarj Panchayat at A. T. Road, Sib- 
sagar. The Marwari Panchayat was run- 
ning one M. E. School named Shri Shiv 
Shankar Vidyalaya in its premises and 
on or about 28-3-61 it was upgraded. and 
renamed as Sundarmal Vidyalaya after 
its donor. Later it was bifurcated into 
(1) Shri Sundarmal Hindi M. E. School, 
and (2) Shri Sundarmal Hindi English 
High School in 11975. The Sundarmal 
Hindi M..E. School received Government 
grant-in-aid under the deficit system 
while the Sundarmal Hindi English -High 
School received ad! hoc Government grant, 
The managements of the two institutions 
by resolutions dated 8-7-77 or so decided 
to amalgamate once. again both the 
schools; and the Government of Assam 
approved the amalgamation and withdrew 
its grants-in-aid from both the institu- 
tions, but continued the recognition 
on condition that |the services of the 
teachers were fully, guaranteed. Since 
then the plaintiff | Managing Committee 
has been running the amalgamated School, 
namely, Shri Swundarmal Hindi High 
School, as a purely private institution 
giving benefits to ithe teachers as under 
the Education Department, Government 
of Assam. The defendant No. 6, Shri B. N. 
Singh, was the Headmaster and the de- 
fendants Nos. 7, 8, 9 and 10 were Assist- 
ant Teachers of the erstwhile Sundarmal 
M. E. School; and after amalgamation the 
defendant No. 6 was retained in the amal- 
gamated High School as teacher in charge 

` | 


| 
| 
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of the M. E. Section as per instructions 
of the Government, anc defendants 7, 8, 
9 and 10 were retained as Assistant Tea- 
chers, protecting their benefits. The 
Managing Committee later dispensed with 
the services of defendant No. 6, Shri 
B. N. Singh, whereafte> he served i 
Sonari Hindi High Schcol, while defen- 
dants 7 to 10 continued in the amalga- 
mated School. 


4, The defendant Nc 3, namely, the 
‘Additional Director of Public Instruc- 
tions, Assam, by telegraphic message 
dated 31-3-79 intimated the Inspector of 
Schools, Sibsagar Circle Jorhat (respon- 
dent No. 4) to arrange payment of sala~ 
ries of staff of Sundarmal Hindi M. E. 
School, Sibsagar as sanctioned under, his 
letter No. P. C. 10/77/6228-87 dated 1-12- 
1977, and copies of the telegram were des~ 
patched for necessary ection. As defen- 
dant No. 6 was the Heacmaster and Secre- 
tary of erstwhile Shri Sundarmal Hindi 
M. E. School, Sibsagar, he managed to 
receive a copy of the above communica- 
‘ tion and promptly taking defendants 7 
to 10 with him started a new School 
named ‘Rajakiya Sundermal Hindi Ma- 
dhyamik Vidyalaya’ (Provincialised Sun- 
darmal Hindi M. E. School) with effect 
from 5-4-79 in hired premises at B. G. 
Road, Sibsagar Town; and he has heen 
trying to withdraw the granted sum of 
Rs. 37,759.05 P. which amount was al- 
ready drawn by the Deputy Inspector of 
Schools in charge, Sibsagar as salaries of 
teachers of Shri Sundermal Hindi M. E 
School from the date ož its amalgamation 
that is 1-10-77 till 28-2-79, It has accord- 
ingly been prayed that the defendants 6 
to 10 be declared disemtitled to receive 
the above amount as salaries of teacher 
of the former Sundarmal Hindi M. E, 
School and that defendants Nos. 1 to 5 not 
_ competent to make such payment to de- 
fendants 6 to 10 and that defendants 6 to 
13 have no right to start any institution 
in the name of Shri Sundarmal Hindi 
M. E. School involving its donor’s name 
and reputation, 


5. The plaintiffs filed petition No. 378 
dated 7-3-81 in Misc, Case No. 18/81 for 
a temporary injunction. restraining the 
defendants Nos, 5 to 13 from receiving 
any or further grant zor their newly 
started school and for restraining defen- 
dant No. 1, the State o£ Assam, from pay- 
ing any such grant, 


6. The case of the aggrieved defen- 
dants-appellants petitioners as can be 
gathered from their stay application and 
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the appeal, is that the plaintiffs’ averment 
that defendants’ receiving the grant-in- 
aid is causing or likely to cause serious 
irreparable injuries to plaintiff is not cor- 
rect; that the Government letter dated 
10-8-77 regarding withdrawal of recur- 
ring grant was cancelled by order dated 
30-3-78; that defendant No. 6 did not re- 
ceive any order of dismissal; that Sun- 
darmal Hindi M. E. School refused to 
accept any grant; that the suit amount of 
Rs. 37,759.05 P. was already drawn by 
the authority as salaries to the teachers 
of Sundarmal M. E. School, and not as 
grant~in-aid; that the Government is 
agreeing to release further grants in the 
name of the Sundarmal Hindi M. E 
School which has been provincialised; and 
that the teachers have been facing acute 
financial hardship due to the injunction 


which has caused them irreparable 
injury. 
7 The learned Assistant District 


Judge ordered issue of temporary in- 
junction as stated above. Hence the first 
appeal and the Misc. Case. 

8. Mr. P. G. Baruah, the learned coun- 
sel appearing for the defendants (Nos. 6 
to 10) appellants-petitioners, submits, 
inter alia, that the learned court below 
did not take into consideration the fact 
that the amount was sanctioned for arrear 
Salaries of teachers of Sundarmal M. E. 
School, which has been provincialised 
and the defendant No. 6 appellant-peti- 
tioner is the Headmaster and Secretary 
of the School; that the School was never 
amalgamated with- Sundarmal High 
School; that the balance of convenience 
is in favour of the contesting defendants- 
appellants-petitioners inasmuch as with- 
out pay they will have to starve; and 
that it is they and not the plaintiffs-re- 
spondents-opposite parties who will suffer 
irreparable loss if the grant ceases to 
come; and that the learned court below 
erred in granting the injunction and con- 
trary to the provision of S.41(j) of the 
Specific Relief Act, when the plaintiff has 
no personal interest in the matter, 


9. Mr, B. Sarma, the learned counsel 
appearing for the plaintiffs-respondents- 
opposite parties, replies that the granf 
having been sanctioned in the name of the 
teachers of the Sundarmal M. E. School 
which has since been amalgamated with 
the Sundarmal High School, which is be- 
ing run as a purely private institution, 
the contesting |defendants-appellants- 
petitioners have no right to start a new 
school in the name of Sundarmal M, A 
School which includes the name of its: 
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donor, Shri Sundarmal; and that even 
if they start a new School they have no 
right to appropriate the name of the 
donor and to receive the grant sanctioned 
for the teachers of a school no longer in 
Separate existence, and for a period 
prior to the establishment of the new 
school, or to continue to receive such 
recurring grants, 


10. It is evident that Sundarmal High 
School is in existence with its M. E. Sec- 
tion into which Sundarmal M. EF. School 
was, according to plaintiffs, amalgamated 
as far back as in Oct. 1977. Prior to such 
amalgamation the Sundarmal M. E. 
School used to receive ad hoc Govern- 
ment grant, which was withdrawn, but 
was restored, according to the defendants. 
The grant in dispute amounting to Rs. 
37,759.05 P, is for arrear salaries for the 
period from 1-10-77 to 28-2-79. According 
to the plaintiffs, the new school was esta- 
blished from 5-4-79 in a separate rent- 
ed house which is different from the 
Marwari Panchayat premises where ear- 
lier the Sundarmal M. E. Schoal was 
housed and the present Sundarmal High 
School is accommodated. The defendants 
say that the M. E. School was provincia~ 
lised. This may create doubt as to whe- 
ther the defendants school is the same 
Sundarmal Hindi M. E. School, or a 
breakaway school and is trying to ap- 
propriate the grant sanctioned in the 
name of the erstwhile Sundarmal M. E 
School for a period prior to the new 
school coming into being. If such grant 
is received by the defendants concerned, 
it has to ke seen whether the reputation 
of the donor, namely, Sundarmal, of the 
erstwhile Sundarmal M. E. School and 
the present Sundarma] High Schoo] will 
‘be affected or not. There appears to be, 
therefore, a serious question to go to trial, 
If the grant is appropriated by the defen- 
dants the management, assets and liabili- 
ties of the Sundarmal M. E. School may 
be involved as per the Provincilisation 
Act of 1977. This may have to be consi- 
dered in light of the fact that the Sundar- 
mal High School is being run as a purely 
private institution not taking any Gov- 
ernment grant, but protecting the bene- 
fits of the erstwhile M. E. School teach- 
ers. If the grant is appropriated and in 
the suit i is decided that the grant was 
made for the erstwhile Sundarmal M. E. 
School, which no longer exists separately, 
then the question of refunding the 
amount tc the Government as per Gov- 
ernment financial rules, may arise and 
may lead to serious complications, The 
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balance of convenience is therefore in 
favour of the plaintiffs. 


11. On the other hand if the aggriev- 
ed defendants-appellants-petitioners are 
found to be entitled to the grant, their 
temporary deprivation of the same due to 
the injunction, and possible discontinua- 
tion of the same as a result shall also 
have to be considered, 


12. The circumstances under which 
temporary injunction may be granted 
have by now been. more or less crystal- 
lised. Where in any suit it is proved by 
affidavit or otherwise that any property 
in dispute is in danger of being wasted, 
damaged, or alienated by any party ta 
the suit, or to restrain the defendant for 
committing injury.of any kind relating 
to the same property or right, the court 
may grant a temporary injunction at its 
discretion on such terms as to the dura- 
tion of the injunction, and subject to 
condition as the court thinks fit. Where 
the defendant has committed or is threat- 
ening what the plaintiff alleges to be a 
trespass or a wrong, the plaintiff may 
ask the court to direct the subject matter 
of the dispute to be maintained ‘in status 
quo till the issue between the parties has 
been determined. Where the sole object 
of a suit is protection by means of an in- 
junction, to withhold the temporary in- 
junction may practically decide the cause 
in favour of the defendant, without giv- 
ing the plaintiff an opportunity to estab- 
lish the truth of the case made by his 
plaint. It is true that the court will net 
so interfere if it thinks that there is no 
réal question between the parties, but 
assuming that there is a substantial ques- 
tion to be decided, it will preserve the 
property until such question can be 
regularly disposed cf. Where a perpetual 
injunction is sued for and the plaintiff 
applies for a temporary injunction, the 
court should grant the temporary injunc- 
tion if the effect of not granting such an 
injunction will be to deprive the plainti® 
for ever of the right claimed by him in 
the suit. The Court should be satisfied 
that the matter is 'emergent and its im-~ 
mediate assistance is required before it 
will issue a temporary -injunction, for 
there is a possibility of irreparable injury 
being caused to the party. If an injunc-< 
tion is prayed for either before or at or 
after the hearing of any case or matter, 
to prevent any threatened or apprehend- 
ed waste or trespass, such an injunction 
may be granted if the Court shall think 
fit and proper. It may not by itself be 
a sufficient reason for the issue of a tema 
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porary injunction that she suit would be 
infructuous if it did not issue, but thre 
may be causes where refusal to grant tem- 
porary injunction pending disposal of zhe 
suit would make the success at the close 
` of the suit but a barren and worthkss 
victory. 

13. In exercising its jurisdiction by 
way of interlocutory injunction the Court 
is.to act upon the principle of preventing 
irreparable injury. In a case where seri- 
ous injury is likely to arise from the act 
complained of, the Court will interfere 
before the hearing to restrain the breech, 
but if the contract or covenant is 3b- 
scure or the breach doubtful and no irre- 
parable damage can arise to the plairtiff 
then the question resolves itself into >ne 
of comparative injury, whether the de- 
fendant will be more camnified by the 
injunction being granted or the plairtif 
by it being withheld. 


14. Where a doubt exists as to the 
right specially when an injunction will 
cause great hardship on the defendant, 
an interlocutory injunction may be retus- 
ed on the defendant’s undertaking to keep 
an account in which case the plaintiff is 
entitled to a formal undertaking. 


15. In American Cyanamid Co. v. 
Ethicon Limited, (1975) 1 All ER 504 
principles have been stated as under :— 


“There was no rule of law that the 
Court was precluded from considering 
whether, on balance of convenience, an 
interlocutory injunction should be grant- 
ed unless the plaintiff succeeded in es ab~ 
lishing a prima facie case or a probability 
that he would be successful at the trial 
of the action. All that was necessary was 
that the court should be satisfied chat 
the claim was not frivolous or vexatious, 
ie. that there was a serious question to 
be tried.” ° 


16. The power of the appellate court 
in the matter of injunction is rather cir- 
cumscribed. The appellate Court weuld 
be slow to interfere with the exercise of 
discretion and would normally not be 
justified in interfering with the exercise 
of the discretion under appeal solely on 
the ground that if it had considered _the 
matter at the trial stage it may lave 
come to a contrary conclusion, If the dis- 
cretion has been exercised by the trial 
Court reasonably and in a judicial m.an- 
ner the fact that the appellate Court 
would have taken a different view may 
not. justify interference with the trial 
Courts exercise of discretion. If it ap- 
pears to the appellate Court that in exer- 
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cising its discretion the trial Court has 

acted unreasonably or capriciously or has 
ignored relevant facts then it would cer- 
tainly be open to the appellate Court to 
interfere with the trial Court's exercise 
of discretion (AIR 1967 SC 249). Where 
the trial Court had not exercised its dis- 
cretion capriciously or arbitrarily, no 
case for interference would be made out 
{AIR 1969 SC 938). Only if the discretion 
is not exercised by the trial Court in the 
Spirit of the statute or fairly or honestly 
or according to the rules of reason and 
justice, the order passed by the lowe. 
Court can be reversed by the superior 
Sint (1977-2 SCC 457): (AIR 1977 SC 


17. While emphasising the above prin- 
ciples it should not be understood that 
the trial Court’s decision in the matter of 
injunction should be treated as final, It 
is always subject to scruitiny of the higher 
courts as outlined above, 


18. In Varanasaya Sanskrit Vishwa- 
vidyalaya v. Dr. Rajkishore Tripathi, AIR 
4977 SC 615, on consideration of O. 39, 
Rr. I and 2, S. 151 of the Civil P. C. and 
S. 37 of the Specific Relief Act, it was 
held that in the matter touching either 
the discipline or the administration of the 
internal affairs of a University, Courts 
should be most reluctant to interfere. 
They should refuse to grant an injunction 
unless a fairly good prima facie case is 
made out for interference with the in- 
ternal affairs of educational institutions. 


19. In the instant case, however, we 
are not concerned directly with the 
management and internal affairs of an 
educational institution; inasmuch.as_ it 
relates to arrears of salaries pertaining toa 
period prior to the alleged establishment 
of the defendants’ institution, and involv- 
ing the name and reputation of the 
school’s donor. 


20. In United Commercial Bank v. 
Bank of India, (1981) 2 SCC 766: (AIR 
1981 SC 1426), it was held that the Court 
was not justified in issuing the injunction 
in a transaction between bankers by pre- 
judging the whole issue and restraining 
one banker from claiming refund from 
another bank. The appellate Court has 
to be equally cautious not to prejudge 
the whole issue. It. cannot be said that 
the trial Court prejudged the issue in the 
instant case, 


21. While deciding the injunction ap- 
peal it would not be proper to make ob- 
servations on merits of the case which 
may prejudice the case of ejther of the 
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‘parties. On consideration of the facts and 

circumstances the learned trial Court in 
‘passing the impugned order has held 
that the plaintiffs had a substantial issue 
to go to trial and thus adequately con- 
‘sidered the question of prima facie case. 
He also considered the balance of con- 
venienc2 and the question of irreparable 
injury. He considered that the plaintiff's 
fair name might be tarnished by the de- 
fendants’ receiving the grant and thus 
they might suffer irreparable loss, Per- 
sonal interest, as envisaged in S. 41 (j) 
of the Specific Relief Act is there. It can- 
not be said that he exercised his jurisdic- 
tion capriciously or arbitrarily. We find 
no infirmity in the impugned order and 
accordingly dismiss the appeal and the 
miscellanzous case and discharge the 
Rule, but without costs. 


D. PATHAK, Acting C. J.:— I agree. 
Appeal dismissed. 
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D. PATHAK, (Acting) C. J. 
K. LAHIRI AND T. C. DAS, JJ. 

Ka Dymmiew Silty Giri, Petitioner v. 
U. Moonly Passah, Respondent. 

Divorce Suit No. 55 of 1979, D/- 9-7- 
1981. 

Divorce Act (4 of 1869), Sections 10, 
14 — Decree of dissolution — Validity — 
Judge satisfieq as to Christian profession 
of parties — Further satisfied as to wilful 
desertion by respondent and living in 
adultery — Decree of dissolution is 
justified. | 


Where the Judge was satisfied on geru- 
sal of the evidence that the parties 
were Christian and they were married 
under tke Christian Marriage Act and 
the said marriage was duly solemnised 
and also the parties lived and cohabited 
together for sometime, but subsequently 
the respondent without any valid cause 
deserted the petitioner and committed 
adultery and continued to commit the 
same openly and lived as husbang and 
wife with co-respondent and the Judge 
was also satisfied that the Church had 
excommunicated the 
adultery and there was no collusion or 
connivanze between the parties, the 
Judge would be justified in passing de~- 
cree of dissolution, (Case law discussed). 

(Paras 5, 6) 
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respondent for. 


A.L R. 
Cases Referred : Chronological Paras 
AIR 1958 SC 444: 1958' All LJ 671 2 


(1951) AC 391: (1951) 1 TLR 8: (1951) 
1 All ER 124 (HL) Preston Jones v.: 


Presion Jones 2 
(1874) 30 LT 649:23 WR 12 (HL) Mor- 
daunt v. Moncreife 2 
(1810) 161 ER 648 : 2 Hag Con, 1 Love- 
den v. Loveden 2 
ORDER :— We have noticed cer- 
tain shortfalls in the proceedings which 
cannot be overlooked. To obtain re- 
lief under the Divorce Act, 1869, for 
short, ‘the Act’, the conditions set out 
in the provisions. of ‘the Act’ must be 
strictly complied by the parties. The 


Act is applicable tc the parties who pro- 
fess Christian religion. However, jif 
one of the parties profess Chritian faith 
it would give jurisdiction to the Court 
lo give relief under ‘the Act’. Dissolu- 
tion of a marriage is a serious thing and 
the Court trying matrimonial cases 
should carefully follow the provisions of 
‘the Act. The grounds on which a 
Christian marriage may be dissolved 
have been set fortt in Section 10 of “the 
Act”. Section 11 makes it obligatory on 
a husband, in a petition for dissolution 
of marriage on the ground of adultery, 
to make the adulterer a co-respondent 


unless he is exempted or excused by 
the Court on one of the three grounds 
mentioned in the Section. Leave for 


such “excuse” must be applied for . and 
duly obtained. Collusion to obtain a 
decree for dissolution of a marriage has 
been expressly prohibiteq under Sec. 12 
of ‘the Act’. Collusion in judicia] pro- 
ceeding ig a secret agreement between 
two persons that one should in- 
stitute a suit against the other, in order 
to obtain the decision of a judicia] Tri- 
buna] for some ulterior purpose, such 
collusion may be apparent or patent, but 
it is very rare. What is more common is 
secret Or covert agreement to obtain a 
decree colluding with each other. How- 
ever, collusion in ‘matrimonial proceed- 
ings is said to exist where initiation of a 
suit for dissolution of marriage is pro- 


cured or its conduct provided for 
by agreement or bargain express or 
implied, between ‘the parties or their 


agents, vide Halsbury’s Laws of England, 
3rd Edn. Vol. 12 pr. 235, 236. Therefore, 
a collusive bargain for the procurement 
of a decree on a false case or improper 
pressure by financial bribery or threat or 
promise to abandon a defence is abjured, 
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The order of tria} Court must show that it 
exercised in so far as His reasonably 
possible, to find out abser.ce of collusion 
in such proceedings. Th2 Court should 
as well consider whethe> the petitioner 
has been accessory to cr connived at or 
has condoned the adultery vide S. 13 of 
the Act. The expression “satisfied on the 
evidence” contained in & 14 should not 
be taken lightly. The expression imposes 
.a heavy duty on the Court to be satis- 
fied. In majority of the cases we find that 
the grounds for dissolution is a commis- 
sion of adultery by the other party. Adul- 


tery is voluntary sexual intercourse be~ | 


tween a married man and some one other 
than his wife or between a married 
woman and someone other than her hus- 
band, vide Websters Seventh New Col- 
legiate Dictionary. Adultery is consen- 
sual intercourse between a married per- 
son and a person of the opposite sex not 
the other spouse, during the subsistence 
of a valid marriage, vide MHalsbury’s 
Laws of England 3:d Ed. Vol. 12 
pp. 235, 235. 


2. What is the stancard of proof in a 
divorce proceeding? the expression 
“satisfied on the eviderj@” came up for 
consideration before the Supreme Court 


in E. J., Tahite v. Mrs. K.O 
White AIR 1958 SC 444. Their 
Lordships have held that the 


words imply that the duty of the Court 
is to pronounce a decre= if satisfied that 
the case for the petitioner has been prov- 
ed but dismiss the petition, if not satis- 
fied. To prove a case, the evidence must 
be clear and satisfactcry beyond the 
mere balance of probabilities and conclu- 
sive in the sense that it wil] satisfy what 
Sir William Scot descrited in Loveden v. 
Loveden (1810) 161 ER 8 as “the guard- 
ed discretion of a reesonable and just 


man”, Their Lordships: quoted with ap- 


proval the observations of Lord Mac 
Dermott in Preston Jones v. Preston 
Jones, (1951) AC 391 at page 417. 


“The jurisdiction in divorce involves 
the status of the parties and the public 
interest requires that the marriage bond 
shall not be set aside lBhtly or without 
strict enquiry. The terms of the statute 
recognise this plainly. and I think it 
would be quite out of keeping with the 
anxious nature of its provisions to hold 
that the Court might be ‘satisfied’ in re- 
spect of a ground for dissolution, with 
something less than prodf beyond reason- 
able doubt, I should, perhaps, add that I 
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do not base my conclusion as to the ap- 
propriate standard of proof on any ana- 
logy drawn from the crimina] law. I de 
not think it is possible to say at any rate 
since the decision of this House in Mor. 
daunt v. Moncreife (1874) 30 LT 649 (F) 
that the two jurisdictions are other than 
distinct. The true reason, ag it seems to 
me why both accept the same generaj 
standard proof beyond reasonable doubt 
lies not in any anology but in the gravity 
and public importance of the issue with 
which each is concerned.” 


Their Lordships observed that the said 


Rule laid down by the House 
of Lords should provide the 
principle of Rule which. Indian 
Court should apply to cases gov- 


erned by the Indian Divorce Act and the 
standard of proof in divorce cases would, 
therefore, be such that if the Judge is satis- 
fied beyond reasonable doubt as to the 
commission of the matrimonial] offences. It 


has been ruled that matrimonia] jurisdic- 


tion and criminal jurisdiction are dis- 
tinct and separate; but the terms of S. 14 
of “the Act” make it clear that when the 
Court is satisfied on the evidence in re~ 
spect of matrimonial offences the guilt 
must be proved beyond reasonable doubt 
and it is on that principle that the 
Courts in India would act. The rationale 
for adopting this standard of proof is the 
grave consequence which follows a find- 
ing of guilt in matrimonial] cases. Their 
Lordships have held that in a suit ground- 
ed on a matrimonia] offence, it is rarely 
possible to prove the offence by direct 
evidence barring in very few exceptional 
cases. Therefore, the Court must depend 
on circumstantia] evidence in almost all 
the cases, 


3. We would like to observe that the 
Court is not bound to pronounce a decree 
for dissolution of marriage even when 
the petitioner proved his/her case if it 
finds that the petitioner has been guilty 
of adultery or that the petitioner has 
been guilty of “unreasonable delay in 
presenting or prosecuting such petition” 
or the petitioner is guilty of cruelty to- 
wards the other party or the petitioner 
had deserted or wilfully separated him« 
self/herself from the other party before 
the adultery complained of and without 
reasonable excuse the petitioner wil- 
fully neglected or misconducteq towards 
the other party, which conduced to the 
adultery. The observations are made for 
the guidance of the Courts below in 
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charge of the Administration of Justice 
in matrimonial cases. 


State of Tripura v. Sajal 


4, Let us now turn to the instant case. 
The judgment is not up to the expecta- 
tion. It is true that the Judge, District 
Counci] Court, is not governed by the 
letters of the Civil P. C. yet it is govern- 
ed by its spirit. Its guiding stars are “the 
principles of justice, equity and good 
conscience”. A judgment must be full, 
clear, exhaustive. The Court must state 
the case of the petitioner in brief, set 
forth the issues which are called upon 
to decid? and reasoned decisions on 
the issues. The judgment must contain 
the materia] facts so that the court hav- 
ing jurisdiction to confirm the decree can 
gather a full picture of the entire case of 
the petitioner on mere perusal of the 
judgment. 


5. In the instant case the wife peti- 
tioned for dissolution of her marriage 
with the respondent, her husband, on 
the ground that he had committed adul- 
tery coupied with desertion without any 
reasonable excuse for two years Or up- 
wards. The adulteress has been implead- 
ed as co-respondent. Notwithstanding 
due receipt of the notice the respondent 
did not contest the suit. The proceeding 
was heard ex parte. The petitioner ex- 
amined 3 witnesses including herself. 
She has proved that they were married 
on 5-4-1975 under the Christian Marri- 
age Act and the marriage was solemnised 
by Rev. L. Dkhar at Jaiwa Presbytarian 
Church. After their marriage they lived 
as man and wife, cohabited at Jaiaw 
Langsning, but had no 
wedlock. In Jan., 1976 the respondent 
without any cause whatsoever deserted 
her. She went to recall him on various 
occasions, but the responden; refused to 
return to her. She came to learn that the 
respondent had committed adultery with 
the co-respondent and they were openly 
living together and leading an adulterous 
life. For that act of adultery the respon- 
dent was ex-communicated from the 
Church. She continued to live her desert- 
ed life in her parents house and has 
ultimately resorted to the suit. P. W. 2, 
U. P. Pariat, proves that the marriage 
was duly solemnised by Rev. L. Dkhar 
and the parties lived together as husband 
and wife. He proves that the respondent 
deserted the petitioner and committed 
adultery with the co-respondent. He has 
also stated that the respondent was ex- 
communicated from the Church for the 
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commission of adultery. P. W. 3 B. H. 
Jyrwa supported the case of the petitioner 
In all materia] particulars. 


The learned Judge was satisfied on 
perusal of the evidence. The parties are 
Christian; they were married under the 
Christian Marriage Act and the said mar- 
riage was duly solemnised on 5-4-1275 
at Jaiwa. He held that the parties lived 
and cohabited together for sometime, but 
in Jan. 1976 the respondent without 
any valid cause deserted the petitioner 
and committed adultery ang continued 
to commit the same openly and lived as 
husband and wife: The learned Judge 
was satisfied that ' the Church had ex- 
communicated the’ respondent for . adul- 
tery. There was no collusion or conniv- 
ance between the. parties. The learned 
Judge was satisfied ag to absence of col- 
lusion in the instant case and concluded 
that the petitioner was entitled to a de- 
cree for dissolution of the marriage and 
accordingly pronounced a decree nisi. 


6. We holg that the learned Judge 
was justified in arriving at the conclu- 
sion and in pronotmcing the decree nisi 
on the facts and in the circumstances of 
the case. ; 


7. As a result of the foregoing dis- 
cussions we confirm the decree for dis- 
solution of the marriage made by the 
learned Judge u/s. 17 of the Act. Hov- 
ever, there will be no order as to costs 
as the respondents have not turned up 
to contest the proceedings before this 
Court as well. | 

Decree confirmed. 
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State of Tripura and others, Petitioners 
v. Sajal Kanti Sengupta, Respondent. 

Civil Revn. No. 46 of 1981, D/- 16-4- 
1982.* 

(A) Civil P. C. (5 of 1908), S. 115 (as 
amended by Act 104 of 1976) — Revision 
to High. Court — Not maintainable 
against an order in which appeal lies 
either to High Court or any Court sub- 
ordinate thereto. (Point conceded). 

l (Para 2) 

(B) Civil P. C. (5 of 1908), Ss. 80, 
151 — Suit against public officer — Ex 


*From order of’ B. B. Deb, Munsiff, 
Sadar, Agartala, D/- 20-10-1981. 
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parte interim relief viz. njunction grant- 
ed on ground of urgency by invoking 
inherent powers — Validity. 

Where in a suit agains’ a public officer, 
the Court granted ex parte temporary 
injunction as an interim relief on the 
ground of urgency by ®mvoking inherent 
powers under S. 151, the order could not 
‘be justified. Where thera are. provisions 
for dealing with certaim matters in the 
Code, resort to the inh2rent powers of 
the Court overriding +thkose provisions is 
prohibited. (Para 4) 


Further, in view of 5. 80 (2) if an 
urgent or immediate relief has to be 
given to the plaintiff’: tne provisions of 
sub-s. (1) of S. 80, C.F.C. can be dis- 
pensed with; but if afier hearing both 
parties the Court comes to the finding 
that no urgent or immediate relief need 
be granted in the suit, the plaint will be 
returned for compliance with the require- 
ments of sub-s. (1). And, therefore, even 
in the matter of an urg2nt or immediate 
relief interim or otherwise the court 
cannot dispense with giving an opportu- 
nity of showing cauSe in respect of the 
relief prayed for in the suit to the other 
party. The provision is mandatory and it 
cannot be bypassed inasmuch as the 
urgency/immediacy of the relief, interim 
or otherwise, are sifficiently dealt 
with under the provisions. Thus, the 
Court had no reason to travel] beyond 
these provisions and imvoke the provi- 
sions of S. 151 C.P.C. im order to defeat 
the provisions and thei- purpose under 
sub-s. (2) of S. 80. (Para 5) 


Cases Referred: Chronological] Paras 


AIR 1979 Gauhati 37 - 
AIR 1977 SC 397 3 
AIR 1973 Gauhati 120 

AIR 1965 SC 1144 

AIR 1964 SC 497:1963 All LJ 1068 
AIR 1962 Ker 261 


S. Banerjee, for Fetitioners; A. M. 
Lodh and H. Lodh, for Respondent. 


ORDER :— This application under 
S. 115 C.P.C. and unde- Art. 227 of the 
Constitution of India is directed against 
the order dated 20-10-€1 passed by Shri 
B. B. Deb, Munsiff, Sadar at Agartala in 
Misc. Case No. 390 of -981 arising out of 
the Title Suit No. 314 >f 1981. The cir- 
cumstances leading to she present peti- 
tion are as follows: 


The plaintiff who is serving at Sona- 


mura, West Tripura District in the post 
of Sub-Divisional PubHe Relations Offi- 
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cer was transferred to Kanchanpur T. D. 
Block “in the same rank”, by an order 
of the Joint Director, Information, Cul- 
tural Affairs and Tourism, Government 
of Tripura, Agartala dated 30-9-81. Being 
aggrieved by the said order of transfer 
the plaintiff opposite party instituted T. S. 
No. 314 of 1981 in the Court of Sadar 
Munsiff, Agartala for declaration of the 
order of transfer as void, invalid and 
illegal and for perpetua] injunction. A 
prayer for temporary injunction was also 
made by the plaintiff whereupon Misc. 
Case No. 390 of 1981 was started. As re- 
gards temporary injunction the learned 
Munsiff tided over the constraint of the 
provisions of sub-s. (2) of S. 80, C.P.C. 
by having resort to S. 151 C.P.C. and 
made the impugned ex parte order of 
temporary injunction restraining the de- 
fendants Nos. 1-3 from implementing 
giving effect to the impugned order of 
transfer and issued show cause notice to 
the defendants fixing 5-11-81 for hearing 
about the temporary injunction. There- 
after this revision petition has been insti- 
tuted challenging the aforesaid order. 


2 Learned counsel for the plaintiff 
opposite party submitted that this revision 
petition is not entertainable in view of 
Sub-s. (2) of S. 115, C.P.C. wherein it is 
laid down that the High Court shal] not 
under this section vary or reverse any 
decree or order against which an appeal 
lies either to the High Court or to any 
court subordinate thereto. Under the 
provisions of O. 43 (1) (r) an order under 
Rules 1 and 2 of O. 39, C.P.C. is appeal- 
able. Learned counse] for the defdt. peti- 
tioners on the other hand, was of opinion 
that these provisions apply to an appeal 
to the High Court and do not apply to an 
appeal to a subordinate Court. An appeal 
against an order of temporary injunction 
lies tg the Court of the Subordinate 
Judge and not to High Court, and, there- 
fore, according to the learned counsel 
the revision to the High Court is quite 
maintainable. In support he relied on 
S. S. Khanna v. F. J. Dillon, AIR 1964 
SC 497, Vidya Vati v. Devi Das, AIR 1977 
SC 397 and Vasu v. Narayanan, AIR 
1962 Ker 261. But these decisions relate 
to a period prior to the coming into force 
of the amended C.P.C. In the unamended 
S. 115 of old C.P.C. there was no men- 
tion of the appellate Court and it was 
ruled in these cited casesthat where ap- _ 
peal lies to any Court below the High 
Court revision under Section 115, C. P.C. 
the 


Kanti Sengupta 
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appeal lies to the High Court revision 
under Section 115, C.P.C. cannot þe 
entertained. But in order to avoid the 
ambiguity found in the provisions of the 
old section the amendment to Sec. 115, 
C. P. C. has made it clear that revision is 
barred against the order in which an 
appeal lies either to the High Court or 
to any Court subordinate thereto. So it 
is foung that revision is incompetent against 
an order in which appeal lies either to 
the High Court or to any Court sub- 
ordinate thereto. In that view this re- 
vision is quite incompetent. Learned 
counsel] for the defdt. petitioners gave up 
the point and had recourse to the sub- 
mission that as the impugned order of 
temporary injunction has been passed 
by the learned Munsiff under Section 151, 
C. P.C. the revision is quite competent in 
the High Court. It is found, however, 
that the impugned order dated 20-10-81 


was passed by the learned Munsiff in 


exercise of his inherent powers under 
S. 151 Œ P. C. (sic). The learned counsel 
for the plaintiff opp. party pointed out 
that the impugned order of temporary 
injunction was passed by the learned 
Munsiff under Order 39, Rule 2 C. P. C. 
and that this being the position the 
order is appealable and hence not am- 
enable to revision in view of the pro- 
visions of sub-section (2) of Section 115, 
CPC 


3. But this view of the learned coun- 
sel cannot be accepted because the learn- 
ed Munsiff in his impugned order re- 
corded his reasons of taking recourse to 
inherent power provided under Sec. 151, 
C. P.C. He is clear in his order that he 
exercised his inherent power to give the 
temporary relief to the plaintiff opposite 
party. He found that in the face of 
the provisions of sub-section (2) of Sec- 
lion 80, C.P.C. he cannot pass any in- 
terim order. He also was of opinion 
that the inherent power of- the Court 
prevails over the other provisions of the 
C.P.C. “in an unpredictable situation 
only with a view to protect the ends of 
justice and/or prevent the abuse of the 
process of the Court.” So the con- 
troversy whether the learned Munsiff 
exercised his inherent power under Sec- 
tion 151 C.P.C., or he exercised his 
powers under Rules 1 and 2 of Order 39, 
vanishes. It is sufficiently clear that 
the learned Munsiff passed the impugned 
`” order under Sec. 151, C. P. C. Learn- 
ed counsel for the defdt. opp. party, 


however had no submission that the re-. 
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vision is incompetent against an order 
passed under inherent power of the 
Court, | 


4, This leads p to the question whe- 
ther the learned |Munsiff was wrong in 
exercising his inherent power under 
Section 151, C. P. C. Learned counsel 
for the defdt-petitioners relied on S. M. R. 
& O. Mills v. Hindustan Motor Ltd. AIR 
1973 Gauhati 120 wherein learned single 
Judge, Baharul Islam (as he then was) 


‘found “it is settled law that Section 151 


cannot be invoked when there are other 
provisions in the| Code.” In that case 
an order was passed by the Court be- 
low regarding a plea raised on behalf of 
the defence by an application after in- 
situation of the suit regarding lack of 
territorial jurisdiction of the Court. 
Despite there being clear procedure in 
the C. P. C. regarding raising of such a 
plea and disposal! thereof, the learned 
Court below entertained the application 
raising the plea and disposed of it by 
exercise of its inherent power as against 
the provisions for! the due procedure. 
Learned counsel also relied on Chou 
Khanybag Tea Company v. Prabhu 
Daya] reported in! AIR 1979 Gauhati 37 
wherein the learned Chief Justice,, M. 
Sadananda Swamy held that the Court 
cannot resort to its inherent powers under 
Sec, 151 for setting aside dismissal of 
suit ag Order 9, Rule 9 provides for the 
same. The ratio, therefore, of this case is, 
that where there are provisions for deal- 
ing with certain matters in the Code, 
resort to the inherent powers of the 
Court overriding |those provisions is 
prohibited. In this connection reliance 
was also placed by the learned counsel 
on Ram Karan Das v. Bhagawan Das, 
AIR 1965 SC 1144! There it was ruled 
that the inherent powers are to be ex- 
erciseqd by the Court in very exceptional 
circumstances for lwhich the Code lays 
down no procedure. The learned Judge 
of the Supreme Court found in that case 
that Rule 3 of Order 37 expressly gives 
power to a Court ito set aside a decr2e 
passed under the provisions of that order 
and that, therefore, if a case does not 
come within the provisions of that rule, 
there is no scope ito resort to Sec, 151 
for setting aside a | decree, 


5. In the cata case it has to be 
found whether the: impugned order could 
be passed by the learned Munsiff under 
Section 151, C.P.C. Sub-section (2) of 
Section 80 C. P. e provides that a suit 


| 


we 


‘helpless spectator and 
‘cess would be futile. 


‘compelling circumstances I am 
to exercise the inherent power under | 
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to obtain an urgent or immediate relief 
against the Government dr any putlic 
officer in respect of any act purporting 
to be done by such public officer in nis 
official capacity may be _nstituted with 
the leave of the Court without serving 
any notice as required by sub-section (1) 
of Section 80, C.P.C. But it is po- 
vided further that the Court shal] not 
grant relief in the suit interim or oth=r- 
wise, except after giving to the Govern- 
ment or public officer as the case may 
be a reasonable opportwnity of showing 
cause in respect of the relief prayed for 
in the suit. The provBo is that the 
Court shall, if it is satished after hearing 
the parties that no urgent or immed-ate 
relief need be granted in the suit, re- 
turn the plaint for presentation to it 
after complying with tha requirement ‘of 
sub-section (1). It is, therefore, found 
that those provisions are an exceptior. to 
the provisions of sub-section (1) of 
‘Section 80 C. P.C. in circumstances war- 
ranting urgent or immeiidate relief to 
be given to the plaintiff. This view, 
apart from the express wordings of sub- 
section (2), is further srengthened by 
the proviso to sub-secticn (2). The c-ear 
mandate couched in these provisions is 
that if an urgent or -mmediate relief 
has to be given to the plaintiff the pro- 
visions of sub-section (7) of Section 80, 
C. P.C. can be presentl~ dispensed with; 
but i£ after hearing both parties the 
Court comes to the finding that no urgent 
Or immediate relief neeg be granted in 
the suit, the plaint will be returned for 
compliance with the requirements of 
sub-section (1). It is, therefore, fcund 
that even in the matter of an urgent or 
immediate relief interin or otherwise 
the court cannot dispense with giving an 
opportunity of showing cause in respect 
of the relief prayed for in the suit to 
the other party. The provision is 
mandatory and it canrot be bypassed 
inasmuch as the urgency/immediacy of 
the relief, interim or otherwise, are 
sufficiently dealt with wnder the provi- 
sions. The learned Mumsiff records in 
his impugned order “if only show cause 
notice is issued the learned counsel to 
the plaintiff-petitioner argues the defen- 
dant would frustrate tke object of the 


‘suit by implementing the impugned order 


and in that event the justice would be 
the Court’s pro- 
Considering the 


inclined 
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Section 151 C. P. C. issuing ex parte 
interim injunction.” Therefore, it is 
quite clear that the learned Munsiff 
found that the relief asked for by the 
plaintiff was urgent and/or immedidate 
But the provisions of sub-section (2) are 
clear and a situation like the present one 
comes within the purview of these pro- 
visions. The learned Munsiff had suffi- 
cient scope to deal with the matter under 
sub-section (2} of Section 80, C. P. C: 
This being so he had no reason to travel 
beyond these provisions and invoke the 
provisions of Section 151 C.P.C. in 
order to defeat the provisions and their 
purpose under sub-section (2) of Sec. 80, 
C.P.C. Moreover, it is found that the 
impugned order of transfer was received 
by the plaintiff on 3-10-81 and he in- 
stituted the suit on 20-10-81 after a gap 
of more than two weeks. The impugn- 
ed order of temporary injunction was 
passed on 20-10-81 itself. It, therefore, 
becomes dubious as to whether there was 
so-much urgency or immediacy for pass- 
Ing the order as found by the learned 
Munsiff. Besides he did not record any- 
thing as to the injury that would befall 
the plaintiff had such an order been 
withheld for the time that would be 
required for complying with the provi- 
sions of sub-section (2) of Section 80 
C. P. C. except that the object of the 
Suit would be frustrated by the defen- 
oe implementing the order of trans- 
er, 


in 


6. It is, therefore, found that the 
impugned order was beyond jurisdiction 
of the learned Munsiff having regard to 
the non-compliance of the provisions of 
sub-s. (2) of S.80, C.P. C. and to the 
learned Munsiff exercising the inherent 
ie against the clear provisions of 
aw. ' 


7. The result ig that the petition is 
allowed. The impugned order of ad in- 
terim injunction is set aside. The rule 
is made absolute. There will be no 
order as to costs, _ 

Petition allowed. 
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D. PATHAK, (Acting) C. J. 
Adiram Sarma, Petitioner v. 
nandan Agarwalla, Opposite Party. 
Civil Revn. No. 31 of 1976, D./~ 15-12- 
1981.* 


Civil P. C. (5 of 1908), Ordey 39, Rr.1 
and 2 — Suit for declaration that ex 
parte decree was obtained by fraud and 
permanent injunction restraining defen- 
dant from executing it -— Temporary 
injunction to same effect can be granted 
if prima facie case of fraud is establish- 
ed — Temporary injunction refused as 
prima facie case not made out and plain- 
tiff was found not vigilant. AIR 1971 
Assam 95 and AIR 1971 Assam 157 Held 
not good law in view of AIR 1978 Gauh. 
56 (Œ. B.) 


In a suit for declaration that the ex 
parte decree sought to be executed by 
the -defendant was obtained by fraud and 
for permanent injunction restraining the 
defendant from executing if, a tempo- 
rary injunction can accordingly be grant- 
ed if prima facie the allegation of fraud 
is established. Where the plaintiff al- 
leged that the ex parte decree was ob- 
tained by the defendant fraudulently by 
suppressing summons and keeping plain- 
tiff out of knowledge of the suit kut it 
was found that the plaintiff had full 
knowledge of the ex parte decree as he 
had applied twice for setting it aside, a 
prima facie case of fraud cannot be said 
to have been establisheq and when both 
the applications for setting aside the ex 
parte decree were dismissed for default 
the plaintiff cannot be said to have been 
vigilant and diligent, Therefore the re- 
jection of plaintiff’s application for tem- 
porary injunction by the trial Court in 
exercise of ifs discretion was proper. 
AIR 1978 Gauh 56 (FB) Rel. on; AIR 
1971 As8am 95 and AIR 1971 Assam 157 
Held not good law in view of AIR 1978 
Gauh 56 (FB). {Paras 3, 5, 7) 
Cases Referred: Chronological Paras 
AIR 1978 Gauh 56 (FB) 5 
ATR 1971 Assam 95 4,5 
AIR 1971 Assam 157 4, 5 


B. Sarma; D. N. Baruvah and D. K 
Sarma, for Petitioner, J. P. Bhattachar- 
jee and S. N. Medhi, for Opposite Party, 


*Against order of N. C. Barua, Astt. 
Dist. J., Dibrugarh and Lakhimpur, 
D/- 22-11-1975. 
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ORDER :— This revision petition is 
directed against ‚an order dated 22nd 
November, 1975 passed by the learned 
Assistant District, Judge, Dibrugarh and 
Lakhimpur at Dibrugarh in Misc. Apreal 
No. 2 of 1975, affirming the order dated 
llth. January, 1975 in Title Suit No. 5 
of 1975, rejecting the prayer for injunc- 
tion. 

2. The brief narration of the facts is 
that the petitioner brought a suit against 
the opposite party being on the allega- 
tions, inter alia, that the opposite party 
had brought a suit against the peti- 
tioner being Title Suit No. 293 of 1972 
in the Court of the Munsiff. Dibrugarh, 
for arrears of rent and ejectment and 
fraudulently obtained a decree ex parte 
against the petitioner by suppressing 
summons and keeping the petitioner out 
of the knowledge of the said suit, end 
that the petitioner having knowledge of 
the ex parte decree, filed a petition 
under Order 9, Rule 13 Civil P. C., for 
restoration of the suit after vacating the 
ex parte decree, ‘but that the said’ re- 
vival case which iwas registereg as Misc. 
Case No. 363 of 1972 was unfortunately 
dismissed for default, and thereafter the 
petitioner filed another petition for’ re- 
vival of the aforesaid Misc. Case No. 363 
of 1972 and that thereafter the opposite 
party and the petitioner entered into an 
agreement to the effect that tha peti- 
tioner would be allowed to reamain in 
possession of the house and opposite 
party would not execute the decree and 
that on such assurance the petitioner 
did not pursue the matter, and that the 
petitioner having come to know that the 
opposite party is going to execute the 
decree, became compelled to file thé in- 
stant title suit No. 5 of 1975 for declara- 
tion that the decree obtained by the 
opposite party in: Title Suit No. 223 of 
1971 is fraudulent and not binding 
against the petitioner and also for per- 
manent injunction: 

In that suit the’ petitioner also mada 
an application under Order 39, Rules 1 
and 2 for temporary injunction restrain- 
ing the opposite party from executing 
the ex parte decree in Title Suit No. 223 
of 1971 dated 12-5-72. The opposite 
party filed an ‘objection against the 
prayer for temporary injunction. The 
learned Munsiff rejected the prayer for 
temporary injunction. Against that order 
of the learned Munsiff, the petitioner be- 
ing aggrieved preferred an appeal. But 
the learned appellate court also dismissed 


1982 
the appeal and hence this present peti- 


3. From the narration of the facts it is 
found that the petitioner was in full 


knowledge of the decree passed in the 
earlier suit and according to his own > 
version, there was some agreement that 


he would be allowed to stay in the pre- 
mises. Therefore, the question of frau- 
dulently obtaining the ex parte decree 
does not appear to have been established. 
From the facts also it is clear that on 
two occasions the ex parte decree in the 
earlier suit was sought to be set aside. 
On the first occasion, the Misc. Case 
No. 363 of 1972 was dismissed for de- 
fault and thereafter the petitioner filed 
another petition for revival of the afore- 
said Misc. Case No. 363 of 1972 and ac- 
cording to his own version the opposite 
party and the petitioner entered into an 
agreement that the petitioner would be 
allowed to remain in possession of the 
house as before and therefore it is aver- 
red that the petitioner did not bring any 
suit. 


4. The learned appellate Court has 
noticed that the subsequent petition for 
reviving the Misc. Case No. 363 of 1972 
for setting aside the ex parte decree was 
also dismissed for default and that Misc. 
Case wag registered as Misc. Case No. 8 
of 1974. In the suit the petitioner has 
taken a ground that the ex parte decree 
against the petitioner was obtained frau- 
dulently by suppressing the service 
of summons on him. The learned ap- 
pellate Court has observed that the order 
passed by the learned Munsiff was under 
Order 21, Rule 29 C.P.C. and the sama 
was not open to appeal. - In the suit 
the petitioner: filed a petition under 
Order 21, Rule 29 C. P.C. and Sec. 151 
C. P.C. with the following prayer: 


naea it ig prayed that your honour 
may be pleased to pasg order staying the 
execution of the Title Execution Case 
No. 9 of 1974, till disposa] of the suit.” 


In the above view of the 
made in the petition the, learned ap- 
pellate Court has held that the order 
passed under Order 21, Rule 29 C. P.C. 
is not appealable. The learned appel- 
late Court has further held that even 
assuming that the petition of the peti- 
tioner was under Order 39, Rules 1 and 
2 C. P.C. in that case also in’ view of 
the decision. of this Court. in Upendra 
Chandra Barman v: Nabin Chandra Su- 
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tradhar, AIR 1971 Assam 95 and 
Mira Rani v. Forman Ali; AIR 1971 
Assam 157 the “execution of a lawful 
ang subsisting decree cannot be restrain- 
ed by a temporary injunction.” There- 
fore, the learned appellate Court refused 
to grant any injunction. 


5. Mr. D. N. Baruah, the learned 
counsel for the petitioner hag submitted 
that in view of the Ful] Bench decision 
of this Court in Tazmul Ali v. Md. 
Ulairaja, AIR 1978 Gauhati 56 (FB) the 
above two decisions, namely, AIR 1971 
Assam 95 (supra) and AIR 1971 Assam 
157 (supra), are no longer good law. In 
Tazmul Ali (supra), the Full Bench has 
held that “when a plaintiff shows a 
prima facie case on the allegation of 
fraud challenging the disputed decree, 
to refuse injunction would in effect be 
granting a charter to the defendant-de- 
cree-holder to perpetrate fraud. In such 
a case if as a consequence of refusal of 
injunction, the decree ig executed, it 
would be clearly an injury within the 
meaning of Rule 2 of Order 39 C. P. C. 
The expression ‘injury’ takes in its 
sweep ‘harm’ or ‘damage’ to the right of 
a person or property. So, a decree 
which prima facie appears to be illegal 
Or void can also be considered as caus- 
ing injury to the person affected by it.” 
In view of the above Full Bench decision, 
I find force ip the submission made by 
the learned counsel that the above find- 
ing of the appellate court is not correct. 


6. Now the question is whether this 
is a case where prima facie the allega- 


-tion of fraud has been established or 


not by the petitioner in the suit. 


7. From the facts noticed above, it is 
seen that on earlier two occasions, he 
failed to press his application for restora- 
tion of the suit where ex parte decree 
was passed due to his own laches as 
noticed above, being in default. The 
grant of injunction by the Court is dis- 
cretionary. Therefore unless the peti- 
tioner ig vigilant- and diligent he can- 
not expect thé Court to grant injunction 


in his favour. - It cannot be said that 
the order of the trial Court and for 
that - matter that of the appellate 


court can be held to be infirm in which 
interference by this Court is called for. 
I have also gone through the. order pass- 
ed by the learned Munsiff where it has 
been noticed by that Court that the plea 
of not proceeding with the Misc. Case 
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- No. 8 of 1974 was not tenable.: The fnd- 

ing recorded by the learned Mumsiff is 
that there was No compromise at all. 
The learned Munsiff has clearly recorded 
the finding that manner in which .- the 
petitioner dealt with ‘the miscellaneous 
cases shows that his only motive was to 
cause inordinate delay. On considera- 
tion of the facts as well as for the re~ 
sons stated above, this is not a case 
where this.Court should interfere , with 
the order passed by the Courts below. 


8. Accordingly this petition is with- 
out merit and the same is rejected. The 
Rule is discharged. The stay order 
granted by this Court on 2-3-76 stands 
vacated. 

Petition disallowed. 


AIR 1982 GAUHATI 82 
B. L. HANSARIA, J. 

Rakesh Chandra Das, (deceased by LR) 
and others Petitioners v. Khan Bahadur 
Abdul Majid Choudhury, (deceased by 
LR) and others, Opposite Parties, 

Civil Revn No. 103 of 1972, D/- 25-1- 
1982.* 

Court-fees Act (7 of 1870), Sec. 7 tiv) 
(b) — Suit for partition — Court fee is 
to be delermined as per share claimed 
by plaintiff and not qua eure property 
im question. 

In a suit for partition, court fee has 
lo be determined ag per the share claim- 
ed by the plaintiff and not qua the en- 
‘tire property in question. This apart, 
when the suit attracts S. T (iv) of the 
Court Fees Act the valuation as puf by 
the plaintiff is normally to be accepted. 
Even if the same be somewhat arbitrary, 
the court has no jurisdiction to mterfere 
with the same. AIR 1979 Gau 27, AIR 

1958 SC 245: ATR 1962 Bom 4 and AIR 
` 1944 PC 65 Rel on. (Para 6) 


Cases Referred: Chronological Paras 
AIR 1979 Gau 27 

AIR 1962 Bom 4 4,5 
ATR 1958 SC 245 4 
ATR 1944 PC 65: 1944 All LJ 382. 5 


B. K. Das and S. R. Bhattacharjee, for 
Petitioners. 
ORDER :— This is a civil revision of 


1972. it has shaken its dust and has 

*Frorn order of P.C. Barthakur, Asstt. 
Dist. J., No. 1, Cachar, Silchar, Dj- 
6-9-1972. 
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reached, after having passed through 
various vicissitudes, the stage of final 
hearing. It is! a pity that a matter 
which is otherwise nof very complicated 
should have taken so long. Partly 
it seems it iş due to. the fact that thera 
are a number of opposite parties and it 
took the petitioner a long tims to get 
the notices duly|sarved on all of them. 


2. A suit for! partition was filed by 
the petitioner claiming himself to be an 
assignee of 1/6th share in the property 
in question. He valued the suit for the 
purpose of jurisdiction at a total sum of 


Rs. 3,000/-, of which the value for the 
suit land and hauses was fixed at Ru- 
pees 2,500/-. The learned tria] court 


had before it a Kabala showing sale of 
about 900 square cubits of lang at Ru~« 
pees 18,000/-. At this rate the value of 
the entire property came to around Rs. 
50,000/-. The learned Munsiff felt that 
for the purpose of jurisdiction the swit 
must have been valued at thet figure 
because of which |h= would cease to have 
jurisdiction. This has been upheld by. 
the learned Assistant District Judge in 
appeal. The plaintiff has therefore filed 
this revision. 

3. Shri Das, learned counse] for the 
petitioners, first refers io Sec. 8 of the 
Suits Valuation Act as per which the 
value as determinable for the computa- 
tion of court fees and the value for the 
purpose of jurisdiction shall be the same 
except those cases which are covered by 
paragraphs (v), (vi), (ix) and (xy (d) of 
Section 7 of the Court Fees Act, 1870. 
The contention is that in the present 
suit paragraph Gv} of Section 7 of ihe 
Court Fees Act is attracted and as such 
because of the provision. in Section 3 0f . 
the Suits Valuation Act, the value for 
the purpose of court fee and jurisdiction 
has to be the same. 


4. So far as Section 7 (iv) is concerns 
ed, if is urged that that provision has 
left valuation for the purpose of court 
fee to be determined by the plaintiff in 
accordance with the amount at which 
the relief sought lis valued in the plaint, 
Shri Das has referred me to a Division 
Bench decision of this Court m A. 
Singh.v. State Bank of India, AIR 1979 
Gau 27, which has dealt with this ques- 
tion in the context of S. 7 (iv (3 
whereas we are concerned with Sec 7 
(iv) (b). The Division Bench held that 
in a suit under |Section 7 fiv) (c) the 
plaintiff is at liberty to value the suit 

i 


i 
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at the amount at which ae values the 
relief sought and the court has no power 
to interfere with the valuation of relief 
put by the plaintiff for the purpose _ of 
court fee. It is submitted by Shri Das 
that the same analogy or reasoning would 
apply to the valuation of the suits cover- 
ed by Section 7 Gv) (bì. 
text, the decision of their Lordships in 
the Supreme Court in Sathappa Chettiar 
v. Ramanathan, AIR 195g SC 245, is very 
apposite as that haq dealt with this 
question in the context of suit covered 
by Sec. 7 (iv) (b). It was pointed out. 
that the theoretical basis for allowing 
court fee to be-determined as per the 
relief valued by the plaintiff is that in 
such cases it is really dfficult to value 
the claim with any precision or defi- 
niteness. This was illus-rated by their 
Lordships by pointing ott that in a suit 
for partition the conversion of the plain- 
tiffs alleged undivided sharein the joint 
family property into his separate pro- 
perty cannot be easily valued in terms 
of rupees. It was therefore pointed out 
that in suits falling -und2r Section 7 (iv) 
(b) the amount stated be the plaintiff as 
the value of his claim for partition has 
ordinarily to be acceptec ‘by the court in 
computing the court fee payable in re- 
spect of the said relief. 


5. My attention is rightly invited by 
Shri Das to Sabastian Antonio v. Rodolf, 
AIR 1962 Bom 4, wherein it was held by 
a learned single Judge that in a suit 
for partition it is the velue of the share 


which the plaintiff claims in the joint 
family property which determines the 
pecuniary jurisdiction of the court and 


not the value of the entire property. In 
coming to this conclusion, reference was 
made to Shevantibaj v. Janardhan, AIR 
1944 PC 65. That was a case in which 
an assignee of a share ir the joint family 
property sued for partiton of the family 
property, as is the case at hand. It was 
held by the Privy Council that the value 
of the share of the joinf family property 
in respect of: which the plaintiff was 
claiming must-be taken to be the sub- 
ject matter in dispute cf appeal to His 
Majesty in Council. It was pointed out 
by the learned single Judge that although 
that decision did not directly refer to: a 
suit for partition, but kad examined the 
point with reference to the appeal, that 
did not make the slightest difference. 


6. From the above it appears that in 
[suit for partition, court fee has to be 


U. Stoling Nonglang v. K. K. L. Umiong 


In this econ- 


Gau. 83 


determined as per the share claimed by 
the plaintiff and not qua the entire pro- 
perty in question. This aPart, when the 
suit attracts Sec. Y (iv) of the Court 
Fees Act the valuation as put by the 
plaintiff is normally to be accepted. Even 
if the same be somewhat arbitrary, the 
court hag ng jurisdiction to interfere 
with the same as held by the . Division 
Bench of this court in the case referred 
above. 


7. Keeping’ in view all the above, I 
would hold that the suit as filed was en- 
teriainable by the learned Munsiff, Karim- 
ganj and I would’ therefore di- 
rect the learned Munsiff to ac- 
cept the plaint and to proceed in ac- 
cordance with law. As the suit is of 
the year 1970, it merits expeditious 
disposa] and to enable the learned Mun- 
siff to do so, let the records be sent back 
expeditiously. 

8. The petition 
aforesaid. 


stands alloweq as 


Petition allowed. 
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U. Stoling Nonglang, Appellant v. 
Ka Klin Lyngdoh Umiong and others, 


~- Respondents. 


Second Appeal No. 124 of 1977, D7- 
24-9-1981. 

(A) Civil P. C. (5 of 1908), Order 14, 
R. 1 — Framing of issues — Necessary 
even when courts are governed þy United 
Khasi and Jaintia Autonomous District 
(Administration of Justice) Rules, (Uni- 
ted Khasi and Jaintia Autonomous Dis- 
trict (Aministration of Justice} Rules 
(1953). Pre.). 


Failure to frame issues by Court gov- 
emed by United Khasi and Jaintia 
Autonomous District (Administration of 
Justice) Rules results in failure of jus- 
tice. In such a case it could not be said 
that framing of issues is not necessary 
as such Courts are not governed by pro- 
visions of Civil P. C., but one guided 
by principles of justice, equity and 
good conscience. (Para 4) 

The formulation of the points or the 
issues have their origin from time imme- 
moria] and all Courts and Tribunals 
governed by the norms of justice or “the 
known principles of law”, settle issues 
and determine the disputes on the basis 
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of the issues. It is essentia] in all adver- 
sary system of tria] where parties are 
called upon to produce their evidence. 
(Para 4) 
Issues help Courts to decide the pre- 
cise questions required to be determined. 
When issues are framed a civi] court 
cannot go beyond them and formulate a 
new case for the parties. This rule is of 
universaj] application in al] trials Or pro- 
ceedings where evidence need be re- 
corded. (Para 4) 


Al) Rules containeq in procedural 
laws need be applied in trial of suits or 
cases by the courts governed by the 
Rules of the Administration of Justice, 
which are beneficia] in nature and bear 
Up the cause of justice. But, the princi- 
ples of law, which are of universaj ap- 
plication and those rules which accord 
with the principles of justice, equity and 
good canscience should be applicable in 
trials bv the Courts concerned. 

(Para 4) 


(B) Civil P. C. (5,of 1908), Order 41, 
R. 1; 0. 7, R. 1 — Rejection of plaint 
with direction to file fresh suit — Trial 
court not framing issues — It is proce- 
dural irregularity — Plaint cannot be 
rejected on this ground. (Para 5) 


(C) Civil P. C. (5 of 1908), Order 7, 
R. 11 — Rejection of plaint with direc- 
tion to file fresh suit —. Suit framed pro- 
perly but names of some of defendants 
not specifically mentioned — Those de- 
fendants examined without any objec- 
tion from other side — It is procedural 
irregularity — Plaint cannot be rejected 
on this ground. (Para 5) 


B. M. Mahanta, for Appellant. 


JUDGMENT :— This second appeaj is 
directed against the judgment and decree 


dated 20-4-1972 passed by Mr. B. R. 
Laso, Judge, District Council Court, 
United Khasi-Jaintia Hills, Shillong in 


Mise. Appeal No. 11 of 1971 wherein the 
learned Judge has allowed the appeal, 
set aside the decree of the trial Court 
and non-suited the plaintiffs-appellants. 


2. The appellants as plaintiffs filed a- 


suit being Political Case No. 27 of 1968 
in the Court of the Additional] Subordi- 
nate. District Council Court of Maharam 
Syiemship against five named defen- 
dants and 33 others but not named spe- 
cifically in the plaint. The suit was for 
cancellation of the sale deed dated Aug. 
27, 1965 executed in favour of the | five 
named defendants by some members of 
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their Nonglang clan in violation of. the 
customary law, without any knowledge 
and consent of the Kur elders. The plain- 
tiff asked for relief besides cancellation 
of the sale deed, a decree against the sel~ 
lers to return the consideration to de- 
fendants 1 to 5 land for declaration that 
the suit land | Mawkhyllung Rombah 
should remain with the owners of Khyn- 
dew Ri‘ Khain | of the Sawkpoh (four 
stocks) of Nonglang clan. The defendants 
During 
trial the plaintiffs examined witnesses 
and thereafter prayed for summoning 
the 33 persons | arrayed as defendants 
(bu; not named) for examination. They 
were summoned | by the Court and ex- 
amineg as witnesses. Thereafter the de- 
fendants (named) adduceq evidence 
and the case of ithe parties closed. Upon 
hearing the parties the trial Court de- 
creed the suit. On appea] the Judge Dis- 
trict Counci] Court held that (1) non- 
framing of issueg prejudiced the defen~ 
dants and the trial was vitiateq on that 
count; (2) the trial Court had committed 
error in summoning the 33 persons and 
examining them after the plaintiffs 
had examined their witnesses. The learn- 
ed Judge, on these grounds, not only re- 
versed the decree but non-suited the 
plaintiffs. It directed the plaintiffs to “file 
a proper suit, if so advised”. 

3. Mr. B. M. Mahanta, learned coun- 
sel for the appellants contends that the 
learned Judge has gone wrong on al] the 
points determined by him. 

4. The learned counsel for the appel- 
lant submits that! settlement and deter- 
mination of issues, whether on law or 
fact, are inconsequential insofar as the 
courts governed by the United Khasi & 
Jaintia Autonomous District (Admin- 
istration of Justice) Rules, 1953 are con- 
cerned, as the Courts are not governed ` 
by the provisions|of the Civil P. C. but 
are guided by the principles of justice, 
equity and good conscience. Issues need 
be framed in civi] actions under O. XIV 
of the Code which are inapplicable in 
trial by the Courts. Contentious proceed- 
Ings require determination of the. points, 
deduced from the’ pleadings of the par- 
ties, which are affirmed on the one: side 
and denied on the other. Issues are dis- 
puted points or questions to which the 
parties in an action have narrowed their 
several allegations, and upon which they - 
are desirous of obtaining the decision of 
the proper tribunal. The formulation of 
the points or the issues have their origin 
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from time immemorial and al] Courts 
and Tribunals covered by the norms of 
justice or “the known prindples of law”, 
settle issues and determine the disputes 
on the basis of the issues. H is essential 
in al] adversary system 2: tria] where 
parties are called upon to produce their 
evidence. In criminal trials charges are 
framed to give adequate information of 
the case appearing against the accused. 
Framing of issues help the parties to know 
the disputed points and to adduce evi- 
dence in support or against the issues. 


Parties have rights to lead evidence on — 


All material documents or 
oral evidence which travel beyond the 
issues are superfluous or wnat is styled 
as “irrelevant”. Issues he p Couris to 
decide the precise questions required to 
be determined. When issuss are framed 
a civil court cannot go beyond them and 
formulate a new case for the parties. 
These are the main reasons why framing 
of issues are essential in civi] action. This 
rule is of universal app-ication in all 
trials or proeeedings -wrere evidence 
need be recorded. It is heartening to 
note that the Rules compacted in O. XIV 
of the Civi] P. C., which are of universal 
application and beneficial provisions for 
just decision of suits, have been adopted 
by the learned Judge. Et is the right 
stance taken by the learned Judge and 
no objection can be allow:d to be taken 
when the learned Judge has adopted the 
right principles to upholc the cause of 
justice. In my opinion al] Rules contain- 
ed in procedural laws nezd be applied in 
trial of suits or cases by the Courts gov- 
erned by the Rules of the Administration 
of Justice, which are beneficial in nature 
and bear up the cause oj justice. The 
principles of law, which are of universal 
application and those rules which accord 
with the principles of justice, equity and 
good conscience should be applicable’ in 
trials by the Courts conserned. In my 
opinion the learned Judge was absolutely 
justified in holding that feilure to frame 
issues resulted in a failure of justice. In 
the result, the first contention is turned 
down. 


5. However, the other findings of the 
Appellate Court are unsupportable by 
any’ standard. For procedural errors 
committed by the tria] Court in not 
framing the issues, the 
nonsuited the plaintiffs 
them to institute a proper suit. The suit 
was properly framed but only the names 
‘of 33 defendants were ‘not specifically 


the issues. 
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mentioned. On tha; count a suit cannot 
be dismissed. The learned Judge should 
have directed the trial Court to add the 
said 33 persons as party defendants and 
to proceed on with the suit affer framing 
proper issues on the pleadings. As such 
the order of throwing the. plaintiffs out 
of Court for procedura] error was im- 
valid and must be set aside. The learned 
Judge also found fault with the trial 
Court for examining the said 33 persons. 
They were examined in presence of the 
parties and no objections were taken at 
the time of their examinations. It was 
merely a procedural] irregularity and 
cannot be qa ground to reject the plaint 
with the direction to file a fresh suit. As 
alluded, the learned Judge should have 
remanded the suit for fresh trial with the 
direction tg add the said 33 persons as 
defendants, thereafter to frame the 
issues and to proceed to try the actions 
in accordance with law. The learned 
Judge has committed illegality in dis- 
missing the suit as a whole. 


6. In the result, the appeal is allowed 
and the matter is sent down to the learn- 
ed Judge, District Counci] Court, Shil- 
long who shall make endeavour to find 
out the records. If the records are not 
traceable, as reported by the learned 
Judge, he shal] reconstruc; the records 
with the help of the parties and there- 
after send down the records to the trial 
Court. It hag been stated that the case 
can now be tried by the Subordinate 
District Counci} Court at Shillong. The 
learned Judge shall remi; the case to the 
Subordinate District Council Court at Shi- 
Hong for trial, if he considers that it would 
be convenient for the parties to have the 
trial at Shillong, upon hearing the 
plaintiffs and the 5 defendants. On re- 
ceipt of the records the learned Sub- 
ordinate District Council Court, Shillong 
shall direcy the plaintiffs to add the 
names of 33 defendants as party to the 
suit, frame appropriate issues and after 
examination of the witnesses dispose of 
the suit in accordance with law, on the 
available records at his disposal. In the 
result, the appea] is allowed. However, I 
leave the parties to bear theiy respective 
costs, 

Appeal allowed. 


— 
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Bhadreswar Boro, Petitioner v. Presid- 
ing Officer, S. T. A. Tribunal and an- 
other, Respondents. 
Civil Rule No.'73 of 1982, D/- 20-1- 
1982. 


Motor Vehicles Act (4 of 1939), S. 64 — 
Scope —- There is no provision to dis- 
miss appeal for default of parties. 


The mandatory provision of S. 64 en- 
joins the Tribuna] to give a decision even 
at the stage of admission. There is no 
power conferred on the Tribunal to dis- 
miss an appeal for default of the parties, 
as in other procedural laws. Such power 
of dismissal for default of the parties is 
by necessary implication prohibited in 
the statute. At the admission stage, the 
learned Tribunal should peruse the 
Memo of appeal and the impugned order 
and thereafter render ifs decision giving 
reasons in support thereof. In the ab- 
sence of the parties the Tribuna] may 
adjourn the proceedings. However, it is 
not desirable to do so unless the Tribunal 
thinks it fit to adjourn. The discretionary 
power to adjourn the date of hearing is 
implicit in S. 64. The power to dismiss 
an appeal at the admission stage, not on 
merit but for default of appearance of 
the appellant ic drastic and penal. Such 
lethal power must be conferred on the 
Tribunal by the statute creating it or 
the relevant rules under the statute. The 


. power of dismissal of an appeal, in such 


contingency, is nowhere to be found in 
“the Act” or “the Rules” framed there- 
under. I; follows, therefore, that such 
powers have not been conferred on the 
Tribunal and if the Tribunal so dismisses 
an appeal it amounts to exercise of juris- 
diction not vested in it by law; it must be 
held to be an order without jurisdiction. 
1971 Lab IC 1005 (Assam) and 1974 
Assam JuR 327 (Gauhati), Rel. on. 


(Para 4) 

Cases Referred: Chronological Paras 
1974 Assam LR 327 (Gauhatt) 6 
1971 Lah IC 1005 (Assam) 5 

_ ATR 1965 Assam 80 5 


K. C. Das, for Petitioner; Govt. Advo- 
cate, Assam, for Respondents. 

LAHIRI, J.:—- This writ application 
has come up for admission. The respon- 
dents are well represented by Mr. P. 
Prasad. the learned Govt. Advocate. We 
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have perused the impugned order and 
find that it would cause unnecessary de- 
lay in dispensation of justice if we issue 
a Rule and hear the parties who are 
well prepared,| to argue the case. Surely, 
il would come! up for disposa] after a 
couple of years and the petitioner would 
he deprived of his rightful relief. To 
uphold the cause of justice, we suggested 
fo the learned| counsel for both the par- 
lies about full| hearing and final disposal 
of the matter right today. The learned 
counsel have agreed to our suggestion. 
Therefore, upon hearing the Jearned 
counse] for the parties, we proceed to 
dispose this writ application under Arti- 
Cle 226 of the Constitution of India. 

2. The intrinsic facts of the case: The. 
petitioner appealed under S. 64 of the 
Motor Vehicles Act, 1939, for short ‘the 
Act’. The appeal came up for admission 
on 21-12-81. On that date the learned 
Presiding Officer, State Transport Appel- 
late Tribunal, Assam, Gauhati for short 
“the Tribunal”, dismissed the appeal 
Solely on the ground that "none for the 
appellant” was| present to press the ap- 
peal. Later, the petitioner turned up and 
filed an application for restoration of the 
appeal, which was turned down by “the 
Tribunal” on 29-12-81 on ‘the score that 
it had no jurisdiction to restore the ap- 
peal to file. In this writ application the 
petitioner questions the validity of the 
orders ag welj as the jurisdiccion of the 
Tribunal to make the letha] order of dis- 
missal. | 

3. The crucial question is whether the 
learned Tribunal had jurisdiction vested 
in it by or under the law to dismiss the 
appeal under S. 64 of “the Act” on the 
"ground of absence of the appellant and/ 
or his counsel. | 

The relevant extracts of the provisions 
of S. 64 (1) of the Act” are as follows:— 

“64 (1) Any person * + 

eee | 

may, within the prescribed time and in 
the prescribed | manner, appeal to the 
State Transport Tribunal -` constituted 
under sub~sec. (2), who shall, after giv- ‘ 
ing such person and the origiral author- 
ity an opPortunity of being heard, givea 
decision thereon which shall be final, 


k k% 
eee | 
Explanation * |* *” 
(Emphasis added)* 
4. It is indubitable that there is no 
prescribed procedure for hearing such an 


*(Emphasis not! marked in copy—Ed.) 


i 
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appeal but the mandate of S. 64 of "tha 
Act” is to “give a decision” on the appeal, 
Now, the question that creps up is whe 
ther at the stage of admission, if the ap- 
pellant and/or his counsel does not tura 
up, is it the obligation of the Tribunal, (a) 
to adjourn the case, or, (bì) to dismiss it 
for default of the parties, cr (c) to render 
an ex parte order admittirg or rejecting 
the appeal? In our opinion the mandatory 
provision of S. 64 of “the Act” enjoins 
the Tribuna] to give a decision even at 
the stage of admission. There is no power 
conferred on the Tribunal to dismiss an 
appeal for default of the parties, as we 
have in other procedural laws. Such 
power of dismissa] for default of tke 
parties is by necessary implication prc- 
hibiteg in the statute. In our opinion at 
the admission stage, the lzarned Tribu 
nal should peruse the Memo of appeal 
and the impugned order and thereafter 
render its decision giving zeasons in sup- 
port thereof. In the absenc2.of the parties 
the Tribunal may adjourn the proceed- 
ings. However, it is not cesirable to co 
SO unless the Tribunal thinks it fit to ad- 
journ. The discretionary power to ad- 
journ the date of hearing is implicit m 
S. 64 of “the Act”. The power to dismiss 
an appeal at the admission stage, not cn 
merit but for default of appearance of 
the appellant is drastic amd penal. Such 
lethal power must be conferred on the 
Tribunal by the statute cr2ating it or the 
relevant rules under the statute. The 
power of dismissal of an appeal, in such 
contingency, is nowhere to be found n 
“the Act” or “the Rules” framed therə- 
under. I; follows, therefore, that such 
powers have not been conferred on tke 
Tribuna] and if the Tributea] so dismiss2s 
an appeal it amounts to exercise of juris- 
diction not vested in it by law; it must 
be held to be an order withou, jurisdic- 
tion, i 


5. In a different contex:, similar ques-- 
tion came up for consideration in Work- 
men of Sofai T. E. v. Labcaur Court, AIR 
1965 Assam 80 and Associated Industries 
(Assam) v. Jadumoni Bhanjo, 1971 Lab 
IC 1005, where the scope and procedure 
of enquiry by the Labour Court under 
S. 33 (5) of the Industrie] Disputes Act, 
1947 came up for consideration of this 
Court. In the last named decision P. K. 
Goswami, C. J. speaking for the court 
laid down the scope and procedure of 
enquiry by the Labour Court under See- 
tion 33 (5) of the Industriz] Disputes Act. 
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The Labour Court dismissed an applica- 
tion under S. 33-(2) of the Industrial Dis- 
putes Act for the absence of the appli- 
cant. The petitioner contended that there 
was no power in the Labour Court to 
dismiss the application merely for the 
absence of the petitioner. His Lordship 
has observed that S. 33 (5) of the Indus- 
trial Disputes Act clearly indicates that 
the Labour Cour; “shall hear the applica- 
tion and pass such order’ in relation 
thereto as it deems fit. Following the 
principles of Workmen of Sotai T. E 
(supra) the Division Bench held that 
there was no power in the Labour Court 
to dismiss an application for non-prosecu~ 
tion and it was duty-bound to dispose 
the same on merit. 


6. While interpreting S. 80 of the 
Assam Co-operative Societies Act, 1949, 
as extended to Manipur, a Division 
Bench of thi; Court gave Similar con- 
slruction in Abdul Karim v. Abdu] Latif, 
1974 Assam LR 327. I; has been held 


that the Assam Co-operative, Societies 


Act does not prescribe any procedure 
for disposa] of an appeal and there is also 
no power to dismiss an appea] in the ab- 
sence of aparty, as such, notwithstanding 
absence of any provision similar to O. 41, 
R. 18 of the Civil P. C. there is no bar 
on the appellate authority to revive an 
appeal, dismisseg for default of the coun- 
sel. The decision is also an authority for 
the proposition that in the absence of 
clear investment of a power in an appel- 
late authority to dismiss an appeal] for 
default of appearance, it has no power 
of dismissal: it is bound to dispose of the 
appeal on merit. 


7. For the foregoing reasons and on 
the authority of the decisions referred 
above we have no hesitation fo hold that 
the appellate authority was incompetent 
to dismiss an appea] for non-prosecution 
merely on the ground of absence of a 
party. Such power hag not been conferred 
on the Tribuna] either expressly or im- 
pliedly by the statute creating the Tri- 
bunal. 

8. In the result we hold the order of 
dismissal of the appeal for non-prosecu- 
tion and/or for mnon-appearance of the 
party wag absolutely without jurisdic- 
tion and the order cannot be sustained. 
Accordingly we guash the impugned 
order dated 21-12-81. and all other sub- 
sequent orders ang direct the Tribunal 
to reslore the matter to file. issue notice 
to the appellant, pos; the matter for ad- 
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mission and upon hearing the appellant 
pass such order as it deems ‘fit, strictly 
in accordance with the provisions of Sec- 
tion 64 of the Act”. 
9. The petition is allowed. There will 
be no order as to costs. 
Petition allowed. 
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K. LAHIRI AND B. L. HANSARIA, JJ. 
Bejiram Ingty, Petitioner v. State af 
Assam and others, Respondents. 
Civil Rule No. 285 of 1975, D/- 7-9- 
1981. l 
(A) Assam Forest Regulation (7 of 
1891), Ss. 3 (2) and 75 — ‘Fores; produce 
— Stone is not ‘forest produce’. AIR 1971 
SC 694 and AIR 1973 Gauhati 51 Foll. — 
Hence S. 75 has no application in respect 
of settlement of stone quarry. 
(Parg 7) 


(R) Assam Settlement of Forest Coupes 
and Mahals by Tender System Rules 
(1967), Rr. 17 and 18 — Offer to  reseli 
made but accepted by none — Rr. 17 and 
i8 are not attracted. 

Rule 17 is applicable only when in faci 
and in reality a coupe or Mahal is resold 
and then the difference between resale 
value and the value at which it was ori- 
ginally settled is realisable as due. In no 
other contingency an arrear becomes a 
due under “the Rules”. There is no pro- 
vision to treat such arrears as dues under 
the Rules. Therefore, when offer to re- 
sell was made and nobody turned up to 
accept the settlement Rr. 17 and 18 are 
not attracted. AIR 1973 Gauhati 51, Foll. 


(Para 101 
Cases Referred: Chronologicaj Paras 
AIR 1973 Gauhati 51 3, 7, 9, 11 
AIR 1971 SC 694 3, 6," 


J. Singh, for Petitioner; Govt, Advo- 


cate, Assam, for Respondents. 
LAHIRI, J.:— Three trite questions 
have come up for solution in the Civil 


Rule under a different setting. The ques- 
tions to be resolved are:— (1) Whether 
stone is a “Forest produce” within the 
meaning of the Assam Fores; Regulation, 
1891 (Regulation VII of 1891), or under 
the Assam Settlement of Forest Coupes 
and Mehals by Tender System Rules, 
1967, hereinafter called “the Rules’?; 
(2) Whether the petitioner is obliged to 
pay any amount to the State who ` had 
offered extension of the settlement/lease 
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but the petitioner - refused to. accept? 
| 

Whether the mere’ offer of- extension by 
the State which was not accepted -by 
the petitioner created any “contract” on 
the basis of which . the State could pro- 
ceed to recover, the amount of Rupees 
9387.75, allegedly for breach of. contract, 
and, recover the amount in Revenue Re- 
covery proceedings and (3) Whether a 
proczeding -for| recovery of the said 
amount can be taken by the respondents 
under the Assam Land Revenue Regula- 
tion, 1898, or “the Rule” frameq there- 
under, “in other words can the State 
proceed to recover an amount due on 
account of non-payment of instalments of 
astone mahal by way of a Bakijai Pro- 
ceeding under the Assam Land and Re- 
venue Regulation, or “the Rules” framed 
thereunder’?, These are the main ques- 
tiong posed in this writ proceeding. 


2 The Divisional Forest Officer, South 
Kamrup Division, for short “the D. F. O.” 
invitad tenders for sale of stones from 
Kanilipara Stone Mahal for the period 
commencing from November, 1, 1968 to 
October 31, 1971. Shri Bejiram Ingty, 
the petitioner, 4 member of the Sche- 
duled Tribe submitted tender offering 
Rs. 37,551/-. for 3000 cubic meters of 
stone. The offer was accepteq and the 
petitioner was informed to deposit the first 
Kist money of Rs. 4,700/~ as wel] as the 
security amountiof Rs. 990/-. He was 
also asked to deposit seven other kists of 
Rs. ¢,693/- each|on alternate month: In 
all the petitioner depositeqg Rs. 23,472/- 
but could extract only 813 cubic metres 


of stone. As the petitioner could not 
extract stones due to numerous diff- 
culties he made! a representation to the 


then Minister-in/-charge for extension ot 
the period of operation up to 31-10-1972. 
He also prayed |for leave to deposit the 
6th, 7th and 8th kists on 2]-1-71, 1-3-71 
and 1-5-71, respectively, The auth- 
orities, however,| put the Mahal. to re- 
sale at the risk jof the petitioner. But 
in view of the; difficulties which the 
petitioner had encountered, none came 
forward to submit any tender. There- 
upon, the petitioner was informed by 
two notices that; the quarry could -not be 
resold at his risk as no tender was re- 
ceived; the petitioner was called upon to 
deposit the due ' kists otherwise in ac- 
cordance with clause 13 of the. sale 
notica the settlement will be cancelled. 
Moreover, if any loss. is incurred by the 
Government,, in j accordance with Cl. 14 


. of the.sale notice, the same. will. be re- 
| 


j 
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alised as arrears of land revenue. “In 
reply, the petitioner prayed to the auth- 
orities to reduce the quantity of the 


maha] to'1000 cubic meters and to cause 


refund of the excess emount .to the 
petitioner. Thereafter, “the D. F. O.” 
informed that the Gcvernment had 


granted extension of the working period 
of the stone mahal for sx months “on 
payment of proportionate bid value equi- 
valent to 25% of the settled value of 
the mahal amounting to Rs. 9,387.75 
and on payment of the cutstanding dues 
of Rs. 14,079.00 on account of the 6th, 
Tth and 8th kists during the period of 
extension all terms and conditions of 
the agreement would remain in force.” 
On failure of payment o- the dues with- 
in the stipulated time, it was stated, ac- 
tion would be taken to re-sell the mahal 
at his risk. To this the petitioner ex- 
pressed his inability to deposit any extra 
amount and prayed that he might -be 
given opportunity to remove stones to 
the extent of the amount he had already 
deposited. The petitioner also informed 
"The D. F. O.” that he had extracted 
stones worth Rs. 8,000/- only but had 
already paid a sum of Rs. 23,472/-. How- 
ever, in the meantime, <he respondents 
started Bakijai proceedirgs against the 
petitioner for recovery əf Rs. 23,467/-, 
i.e, Rs. 14,079/- for tke arrears kist 
money and Rs, 9,387.75 being the pro- 
portionate bid value equivalent to 25% of 
the settled value of the mahal. Where- 
upon the petitioner appealed to the Board 
of Revenue who turned Jown the appeal. 
Hence, this writ applicacion before this 
Court. 

_ 3. Mr. J. Singh, learned counse] for 
the petitioner has contendeq that the 
damages for breach of fhe terms of sale 
notice in respect of right to quarry stones 
is not “an amount due” either under the 
Assam Land and Revenue Regulation or 
under “the Rules framed thereunder”, as 
such, it isnot recoverable as arrears of 
land revenue. The learned counsel re- 
lies on: the Divisional Forest Officer, 
South Kamrup Divisicn, Gauhati v. 
Moolchand Saraugi, AIR 1971 SC 694, and 
submits that stone is not a forest pro- 


duce. He also relies on AIR 1973 Gau- 
hati 51, Praneswar Das v. State of 
Assam. Counsel] further submits that 


under no circumstances the respond=nts 
were entitled to recov2- the amount of 


Rs. 9,387.75, being the allegeq pro- 
portionate’ bid value of ‘the mahal, as 
the petitioner had neveg accepted the 
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extension of settlement offered to him. 
The learned counsej submits that the 
Assam Board of Revenue has failed to 
exercise its jurisdiction vested in it by 
law in ignoring the aforesaid decisions 
and the principles of law enunciated 
therein. 


State. of Assam. 


4. Mr. D. N. Konwar, appearing for 
the respondents contested al} the con- 
tentions raised on behalf of the peti- 
tioner. 


5. Let us take up the question as to 
whether the respondents are competent 
fo take any proceedings to recover the 
Sum of Rs. 9387.75 under the provisions 
of “the Regulation” or “the rules framed 
thereunder”. The indubitable position is 
that the petitioner had asked fcr ex- 
tension of time to quarry up to 3lst Oct. 
1972, vide his representation marked as 
annexure IX. The representation clearly 
expressed that the petitioner had claimed 
therein that he could not werk out the 
mahal but had paid huge ar:ount and 
he also set forth six insurmountable diffi- 
culties to cuarry in the mahal. In clear 
terms he prayed for extension of the 
time to quarry as well as extension of 
time to deposit the arrears kists. He 
never Stated that he wanted the exten- 
sion on payment of any extra money. 
However, the Government offered an 
extension, on payment of proportionate 
bid value amounting to Rs. 9,387.75. 


The petitioner was asked to accept the 
offer within seven days but the peti- 
tioner declined to accept the offer. He 
fervently pleaded that he should be 


granted time to remove stones to the ex- 
tent of the amount he had already de- 
posited. It is apparent on the face of 
the records that the petitioner had asked 
for extension of the working period of 
the maha] to enable him to quarry stone 
without payment of any extra amount. 
However, the Government offered exten- 
Sion of the terms of the lease up to 
30-4-1972, on payment of an extra 
amount of Rs. 9,387.75. The petitioner 
declined to accept it. Mr. Konwar sub- 
mits that although the petitioner had 
not accepted the offer of extension in so 
many words, buf in reality he worked in 
the mahal and therefore he was liable to 
pay the amount. On perusa] of the 
entire records, we fing that the peti- 
tioner had prayed for extension of per- 
iod to quarry stone without payment of 
extra amount, but the Government-of- 
fered him the extension on payment . of 
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an extra amount of Rs. 9,387.75. The 
petitioner declined to accept it in clear 
terms, vide his letter dt. 12-11-71 vide 


Annexure-VI. As such, there. was ne 
agreement and/or any valid contract be- 
tween the parties nor was there any 
breach of.the terms of any contract. 
Therefore, payment of any amount for 
breach of any contract did not arise at 
all. We are, therefore, constrained ‘to 
hold that the Respondents proceeded to 
the coercive method of recovery of the 
said amount in Bakijai proceedings with- 
out any authority of law. The state has 
failed to establish its right to recover 
Rs. 9,387.75 under the authority of law. 
It was not an amount legally recover- 
able from the petitioner. Any penal 
action of the State must have the back- 
ing or “Authority of law”, which is 
conspicuously absent in the instant case. 
Under these circumstances, the pro- 
ceeding for recovery of the said amount 
as arrears of land’ revenue was proceed- 
ing without jurisdiction. The petitioner 
cannot be fastened with the liability 
when the petitioner refused to accept the 
offer made by the Respondents. In the 
result, we accept the contention of the 
petitioner and hold that the recovery 
proceeding in respect of Rs. 9,387.75 is 
illegal] and without jurisdiction and must 
be quashed. 


6. The next question is whether 
“stone” is a “Forest produce”. The ex- 
pression “Forest produce” has been de- 
fined in Section 3 (2) of “the Regulation”. 
The question as to whether stone is a 
forest produce as contemplated under 
“the Regulation”, came up for considera- 
tion before the Supreme Court in the 
Divisional Forest Officer v. Moo] Chand 
-Saraugi. Jain, AIR 1971 SC 694. The 
Supreme Court has held that it is doubt- 
ful whether sotne is a forest produce. 
We extract the exact words used by 
their Lordships in Moolchand (supra). 
(para 5) 


“It is again difficult to hold that 
“stone” is a forest produce within the 
meaning of the Act” 

7. The view expressed by their Lord- 
ships is binding on us and in fact a 
Division Bench of this Court, bound as 
it was, followed the law in Praneswar 
Das v. State of Assam, AIR 1973 Gauhati 
51. We are therefore constrained to 
\ho'd that “we are in great doubt as to 
whether “stone” is a forest produce or 
not.” We wonder how, notwithstanding 
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the decision in Moolchand (Supra) the 
State has remained silent as a star and 
immcbile? Why has it failed to- recast, 
change or amend the definition of the 
term ‘forest produce’ in “the Regulation”? 
It follows, therefore, that the State 
has accepted that stone is not “a forest 
produce” and the meaning of the word 
requires no reformation. So we find no 
amendment in Section 3 (4) of ‘the Re- 
gulation’. Under these circumstances 
we are confirmed that ‘stone’ is not a 
forest produce. | We do not propose to 
paraphrase the definition as the point 
has teen concluded by the authoritative 
pronouncements {just alluded. There- 
fore, once we hold that ‘stone’ is not aj 
forest produce invariably it leads us to 
the conclusion that the provisions of 
Section 75 of ‘the Regulation’ cannot be 
made applicable in respect of settlement 
of stone quarry. | Section 75 of “the Re- 
gulation” reads as follows:— 


i 


“75. Recovery of money due to the 
Government.— All money other fines, 
payable to the Government under -this 


Regulation, or under any rule made there- 
under, or on account of the price of any 
forest produce or of expenses incurred 
in the execution of this Regulation in 
respect of any forest produce, may, if 
not paid when-due, be recovered under 
the law for the time being in force as 
if it were an arrear of land revenue.” 


8. Hon-Gavient of kist is not a 
“money payable” under “the Regulatian” 
ag stone is not forest produce to attract 
the Regulation. Similarly it ig not a 


fine payable to the Government under 


“the Eegulation’.| So to attract the 
provisions of Sec.: 75, “the due” must 
be one under any | rule made under the 


Regulation or on account of any price of 
any ‘forest produce’. As this is not 
price for any ‘forest produce’, Mr. D. N, 
Konwar, learned counsel for the Re- 
spondents, has submitted that it is a 
due urder “the Rules” and attracts Sec- 
tion 76 of “the Regulation.” Therefore, 
let us turn to the Assam Settlement of 
of Forest Coupes and Mahals by Tender 
System Rules, 1967, referred by Mr 
Konwar. 


9. We find another obstacle when we 
turn to Rule 2 (c) of the Rules, which 
defines ‘mahal’ un 


at 
2 wennse POE i 


(a) ‘Mahal’ means a defined area 


wherefrom certain) type of forest pro- 
| 
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duce are sold on conditicn of their 
moval within a specified period.” , 

Emphasis added) 
Therefore, to attract the term ‘Maral’ 
it must be a defined area wherefrom 
forest produce are sold. When stone 
is not a forest produce t cannot come 
within the fold of the term ‘Mahal’ de- 
fined in “the Rules.” As such, we have 
doubt as to whether the Rules are ap- 
plicable in so far as the settlement of 
stone quarry is concerned. If the Rules 
are not applicable the respondent's forum 
to recover the amount # civil court and 
they cannot take Bakijai action under 
tthe Rules” framed under the Assam 
Land and Revenue Regulation. However, 
we do not express any nal opinion in 
this case, as we can dispose of the case 
on the authority of a binding dectsion 
which has held that no Bakijai Proceed- 
ing under the Assam Land and Revenue 
Regulation, for default of Such instal- 
menis, can be proceeded against a settle- 
ment holder or lease-haider of a, stone 
quarry. Ip Praneswar Das v. State of 
Assam (AIR 1973 Gaubati 51) (supre) a 
Division Bench of this Court held that 
arrears of instalments .s not an amount 
due under the Regulation or under “the 


re- 


Rules.” Rule 14 of “the Rules’ pro- 
vides the manner of Ceposit of security 
amount etc. Rule 15 lays down the 
payment of instalments These Bules 
are not very relevant insofar as _ this 
case is concerned. Rule 16 prescribed 
the form in which an agreement need 


be executed. Rules 17 and 18 are rel- 
evant which we extrac hereinbelow — . 


“17. Cancellation and resale for failure 
to pay security and instalments, and to 
execute agreement. If the tenderer 
whose tender has been accepted, fails 
to pay on due dates tke security men- 
tioned in Rule 14 or to pay the instal- 
ments mentioned in Rule 15, or to ex- 
ecute the agreement mentioned in E. 16, 
the settlement of the ceupe or the mahal 
shal] be liable to be cancelled and the 
coupe or the mahal may be resettlej for 
. the remaining part o? the settlement 
period at the risk of such tenderer as 
regards the loss to the Government and 
if the proceeds on resettlement arə less 
than the value at which it was originally 
settled, the difference shal] be realisable 
from him; and further, the eernest 
money and the security money if al- 
ready deposited, shall be liable to-. be 
forfeited. 
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18. Mode of realisation of amount.— 
Any amount due under these rules shall 
be recoverable as arrears’ of land 
revenue.” 


Mr. Konwar submits that the State is 
authorised to recover the amount of ar- 
rears of instalments under Rr. 17 and 18. 
This is the authority of law pointed out 
to us by Mr. Konwar. The provisions of 
R.17 may be paraphrased as follows:— 

(1). On failure to pay the security 
money or instalments on due dates the 
settlement must be cancelled: 

(2). Upon cancellation of the settle- 
ment, “the Mahal” must be resold for 
the remaining part of the settlement 
Period at the risk of such tenderer, As re- 
gards loss to the Government it provides 
that if the proceeds on resettlement are 
less than the value at which it was ari- 
ginally settled, the difference shalj be 
realisable from the originaj settlement 
holder or lessee and; 

(3). the earnest money and the secur- 
ity money if already deposited, shall he 
liable to be forfeited. 


Therefore, we. find from R. 17 that the 
first condition is cancellation of settle- 
ment by the Government and the penal- 
ties prescribed on such cancellation are 
two fold. First, the earnest money and 
the security money of the defaulter shall 
be forfeited, and secondly, in the event 
of re-sale, if the sale proceeds on re- 
‘settlement are less than the value at 
which it was originally settled, the differ- 


ence shall be realisable from him. There- ` 


fore, the entire scheme of the Rule clear- 
ly shows that there ig no provision em- 
powering the Government to realise any 
instalment straightway as arrears of 
land revenue or to treat the arrears in- 
stalments as due under R. 18 of “the 
Rules”. The view that we have just ex- 
pressed finds ample support in Pranes- 
war Das (AIR 1973 Gauhati 51) (supra), 
where the question was whether the 
State Government was entitled to re- 
cover arrears in payment of instalment 
by way of Bakijaj proceeding under the 
Assam Land and Revenue Regulation 
ang the Rules framed thereunder. The 
Division Bench answered the question in 
the negative and observed as follows 
(Para 18): 

“The crucial point, therefore, is whe- 
ther the amount due iy these cases can 
be said to be due under these rules. 
Rule 18 is a tiny rule and does not take 
in any amount due under any other 
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condition,. for example, 
breach of terms of a contract, past or 
present. In these cases, the amount is 
claimed on account of the breach of the 
terms of the sale notice to recovey the 
deficiency, or resale, namely, of Rupees 
15,543/- in one case and Rs. 1,32,805.60 
in the other. In that sense it ig clearly 
recovery of damages for breach of con- 
tract. The amount due for breach of 
contract does not come within the ex- 
pression “any amount due under these 
rules”, The matter would have been 
different if the rule was framed to in- 
clude not only any amount due under 
these rules, but also for breach of terms 
of the agreement or otherwise whatso- 
ever.” 


on account of 


f 


10. Realising the position, Mr. Kon- 
war tried to salvage the case wf the re- 
spondents in taking up the plea that it 
was not a case of recovery of any instal- 
ments but the coupe was resold and the 
respondents proceeded to recover the 
balance between the nil resale value and 
the price which was originally settled. 
However, the fact clearly shows that 


the quarry could not be re- 
sold and in fact it was not re- 
sold. R. 17 is applicable only when in 


fact and in reality a coupe ory Mahal is 
resold and then the difference between 
resale value and the value at which it 
Was originally settled is realisable as due. 
In no other contingency an arrear be- 
comes a due under “the Rules”. There is 
no provision to treat such arrears as dues 
under “the Rules”. Therefore, when offer 
to resell was made and nobody turned 
up to accept the settlement Rr. 17 and 18 
are not attracted. Jn the instant case 
there was no resale of "the alleged 
coupe’. Under these circumstances, we 
are unable to accept the contention of 
the learned counse] for the respondents. 

11. Therefore, on the authority of 
Praneswar Das (AIR 1973 Gauhati 51) 
(supra) and for the reasons  set-forth 
above we hold that the proceeding in 
Bakijai Case No. 22/73-74 is not main- 
tainable against the petitioner and the 
State action is without any authority of 
law liable to bé quashed, which we 
hereby do upon setting aside the order 
of the Board of Revenue. 


In the result, the petition is allowed. 


Parties to bear their respective costs. 
Petition allowed. 
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Akhil Chandra| Bhowmik, Appellani v, 
Gurdit Singh and another, Respondents. 

M. A. (F) No. 20 of 1974, D/- 28-8-1981. 

Motor Vehicles 'Act (4 of 1939), Ss. 110 
and 110-B — Matters required to be prov- 
ed —. Involvement of the respondents’ 
vehicle in the accident not proved — Re- 
spondents not liable. 


The claimant in a motor accident case 
has to prove (1) that a motor vehicle caus~ 
ed the accident resulting in the death or 
Injury of a person and (2) that “the per- 
sons liable’ were the insured, insurer, 
driver of the vehicle or persons responsi- 
ble for the accident. It might be establish- 
ed by preponderance of probabilities, 
Where even though in the claim petition 
one particular truck was. said to have 
been involved there was no proof ther2of 
nor the only eyé-witness did give the 
number of that truck; the claimant who 
had not witnessed, the accident asserted 
that the accident was caused by the driver 
of that truck but failed to bring on record 
the source of such information in the 
form of police records or otherwise and 
the respondents denied that their truck 
had anything to do with the accident held 
that in the absence of proof to the above 
effect the respondents could not be held 
liable. (Paras 4, 5, 7 and 8) 


T. N. Phukan, for Appellant. 

LAHIRI, J.:— This appeal is against 
the judgment and! order dated 15-12-73 
passed by the Presiding Officer, Motor 
Accident Claims Tribunal at Jorhat in 
M.A.C. Case No. 88/68. 

2. The learned| Tribunal has dismiss- 
compensation for the 
death of the claimant’s son in a motor 
accident which occurred on 28-6-64. The 
learned Tribunal; concluded that the 
claimant had failed to discharge his 
burden to establish the identity of the 
‘offending vehicle’ | or the vehicle involv- 
in the accident. The claimant in his peti- 
tion mentioned that the vehicle responsi- 
ble for causing death of his son wasa 
truck and set | forth the register- 
ed number in! his claim peti- 
tion as ASJ 2254.; However, the learn- 
ed Tribunal held that the claimant had 
miserably failed to adduce any evidence 
vehicle No, ASJ 2254 
was the vehicle responsible for the acci- 
dent, to fasten liabilities on the. insured, 
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insurer or the driver of vehicle 
No. ASJ 2254. 

3. Mr. TT’ N. Phukan, the learned 


counsel appearing on beha.t of the claim- 
ant has candidly admitted that none of 
the witnesses deposed that vehicle 
No. ASJ 2254 was culpable for the death 
of the boy. But the learned counse] sub- 
mits that as the claimant 1ad mentioned 
in the application for compensation that 
vehicle No. ASJ 2254 wes the offending 
vehicle so the reference of “the vehicle” 
in the evidence of P. Ws. 3,4 and 5 
meant vehicle No. ASJ 2254 and the evi- 
dence should be interpretzd in favour of 
the poor claimant who has lost his young 
son. 


4. We shall undoubtedly try to give 
meaning to the evidence bearing in mind 
the colossa] loss but all sach interpreta- 
tions or constructions must be in accord- 
ance with law. The core cf justice is the 
exclusion of arbitrariness. We are not 
knight errants nor can wE set right every 
wrong which might be peraded before us 
_lwithout adequate regards to the rules of 
the game. We are bound within checks, 
restraints and limit of the aws. We cannot 
innovate a principle of law of evidence 
for the case to depart from in the next 
The principles must be consistent, con- 
sonant and uniform. The burden of proof 
is on the claimant to esteblish that the 
opposite parties are obliged to pay com- 
pensation. The obligation to pay compen- 
sation. arises only whem the party is 
legally liable to pay such compensation. 
The liability accrues only when the per- 
son is the owner or diver or person 


directly. or indirecthy responsible 
for the accident, or the insurer 
who has statutory liabil#ies. Therefore, 


in a motor accident case i is the bounden 
duty of the claimant to establish, inter 
alia, that (i) a motor vehicle caused the 
accident resulting in the death or injury 
of a person, (ii) “the persons liable” . are 
the insured, insurer, driver of the vehicle 
or persons responsible fcr the accident. 
It may be established by preponderance 
of probabilities. The claimant alleged in 
his application that truex No. ASJ 2254 
was responsible for the eccident. So the 


owner, driver and the insurer were liable. 


to pay compensation but the focal point 
is whether he has adduced any evidence 
or material to show that vehicle 
No. ASJ 2254 was the offending vehicle 
or the vehicle respomsible for the 
accident. f° om 
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5. Now let us analyse the lega] evi- 
dence, P. W. 1, A. K. Goldsmith, Medical 
Superintendent, Mission Hospital, Jorhat 
has stated that the boy died in theiy hos- 
pital as a result of the injuries he had 
sustained. He stated that the boy suc- 
cumbed in their hospital on 1-7-64. The 
opposite parties did not dispute that the 
boy succumbed to the injuries sustained 
in a motor accident but they firmly as- 
serted in their written statements that 
vehicle No. ASJ 2254 “is not responsible 
for the accident”. P. W, 2, B. Borthakur, 
proved that respondent opposite party 
Gurdit Singh was the registered owner 
of truck No, ASJ 2254 during the relevant 
period. The witnesses are not witnesses 
to the occurrence, so they had no occa- 
sion to implicate vehicle No. ASJ 2254 as 
the vehicle which caused the accident. 


6. Now let us see as to how the claim- 
ant could get the number of the truck 
and how he has established that ASJ 2254 
was responsible for the accident. To bear 
up his case the claimant examined him- 
self and two other witnesses. P. W, 3 
Bhabesh Chandra Neog, an eye witness, 
merely stated that “a truck” came from 
the opposite direction and caused the 
accident. Jt is true that the truck was 
driven rashly and negligently but he did 
not state the number of the truck. Of 
course, he claimed that he had noted 
down the number of the truck but he 
could not recollect the number of the 
offending vehicle nor made any declara- 
tion connecting the said vehicle -with 
vehicle No. ASJ 2254. He claimed that he 
had noted down the number in a piece of 
paper and passed it on to one Jewel 
Ahmed. Neither Shri Ahmed was ex- 
amined nor the paper was produced in 
Court. Be that as it may, the fact remains 
that the witness never testified that truck 
No. ASJ 2254 was “the truck” which was 
answerable for running down accident. 
The witness stated in his evidence that 
the driver of the truck involved in the 
accident informed the police about the 
event. The minimum that was expected 
from the claimant was just to cal] for the 
police records to establish that the truck 
which caused the accident was No. ASJ 
2254. Non-production of the records goes 
against the case of the claimant. However, 
instead of drawing any such presumption 
let us proceed to scrutinise the evidence 
of the other witnesses to see - whether 
there is any materia] emanating from any 
other witness that vehicle No. ASJ 2254 
was responsible for the accident, 
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T. P. W. 4, Taznur Ali, is another eye- 
witness. He saw the accident but could 
neither give the number of the truck nor 
could furnish any material to connect 
“the said truck” with ASJ 2254 We 
have examined the records to find out 
whether the claimant conducted his ease 
himself or engaged any lawyer to pro- 
secuie nis claim. We find that the case of 
the claimant was conducted by an Advo- 
cate, As such, we conclude that the omis- 
sion to mention the truck number was 
not an accidenta] omission due to lack of 
legal aid but in fact and in reality the 
}wiimesses could not place or identify the 
jnumber of the motor vehicle involved in 
{the accident. = 








8. Now, let us turn to the evidence of 
the claimant who examined himself as 
the last witness. It is pathetic and rueful 
that he lost his youthful son, a victim of 
the running down accident. However, we 
cannot saddle any of the opposite parties 
with any liability unless we find some 
material to show that their vehicle was 
responsible for the accident, We find 
that the claimant, Shri Akhil Chandra 
Bhowmik, is ‘not an eye-witness. 
witness nowhere stated in his evidence 
that vehicle No. ASJ 2254 was directly or 
remotely connected with the unfortunate 
accident, Queerly enough, the witness 
did not state as to how he could get the 
number of the truck to incorporate it in 
his claim petition. As he was not an eye- 
witness to the occurrence he had def- 
nitely chtained the number from ‘some 
source’ which remained wumdisclosed. 
Therefore, how is it possible on cur part 
to hold that he gotthe correct number 
of the vehicle and had collected the same 
from “a reliable person” who had him- 
self seen the occurrence. There is no 
material to show that the claimant col- 
jected the number from a responsible or 
reliable person or a person who had seen 

the occurrence. Under ` these circum- 
stances we cannot act on Akhil’s asser- 
tion in his claim application that the im- 
volved vehicle was truck No. ASJ 2254. 
We need the testimony of the person who 
had informed Akhil tọ test whether we 
can place some reliance on his statement. 
it is hardly possible to accept the asser- 
tion made in the claim petition when 
there is absolutely no confirmation there- 
‘tof in the evidence, more so when the as- 
sertion oz the claimant was denied in the 
written statement of the opPosite parties. 
P. W. 5 Akhil even does not state in his 
evidence that vehicle No. ASJ 2254 ‘was 
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responsible for the accident or that he had 


collected information about its involve- 
ment in the accident. 


Therefore, we conclude that there is 
absolutely no ‘evidence that the offending 
vehicle or the vehicle involved in the 
accident was ASJ 2254 In the result, 
we hold that the learned Tribunal is ab- 
solutely justified in concluding that there 


is no evidence that vehicle No. ASJ 2254 
was responsible for the accident As such, | 
the learned Tribuma] was justified im con- 
cluding that there was no material as io 
the culpability of the opposite parties to 
Pay compensation. As a result of the 
foregoing discussions we conclude that 
there is no scope for interference with the 
impugned judgment or order and the ap- 
peal must be dismissed, which we hereby 
do. There is no order as to costs. 


| Appeal dismissed, 
AIR 1982 GAUHATI 94 
D. PATHAK, Ag. C. J. AND 
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Abhoy Charan| Nath Mazumdar, Ap- 
pellant v. Smit. Raimya Devi and others, 
Respondents. 


First Appeal] No. 301 of 1973, D/- 21-8- 
1981. | 
(A) Suceession Act @9 of 1925), S. 59 
— “Of sound mind” — Testator when 
held not to be of sound and disposing 
mind — Iltustration. 

A sound disposing mind implies sound- 
ness of mind, memory and understanding. 
It is necessary for the validity of a Will 
that the testator should be of sound mind, 
memory and wumderstanding. It implies 
sufficient cap acity to deal with and under- 
stand the disposition of property in his 
Will. A testator can be said to be capable 
of making a valid Will if he is shown to 
have the capacity to understand what is 
| Imbecility arising 
from advanced age or caused by illness 
may destroy testamentary capacity. 
| (Para 10) 

In the instant| case, the testator -was 
above 80 years of age and was bed-ridden 
and suffering from asthma at the time of 
making the Will. The testator ex- 
ecuted the Will under the nofion that 
his only son’s health was too bad and he 
might predecease him, and in his Debot- 
tarnama the testator bequeathed proper- 
ties which stood lin the name of his son 
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and not in his name. Now, the notion 
about the son’s physical kealth was pro- 
ved to be clearly wrong since the Som's 
wife deposed that her husband was M 
good health at the time o£ the testator’s 
death and that he lived jointly with tne 
testator and looked after the properes 
and maintained the family. Admittedly 
the son died, about 16 years after bis 
father. This clearly belied the notion 
urder which the testator was labouring 
about his son’s health. As regards the fact 
that fhe testator bequeathed prepert.es 
which stood im his som’s mame and not m 
his name, it was admitted that those pro- 
perties were henami properties and could 
therefore be bequeathed Sy the testator. 
But there was no explanation as lo way 
even that fact was not mentioned by fhe 
testator. 


Held, the above facts showed that the 
festator suffered from SOme mentaj -n- 
capacity. The mental m-eapacity of -he 
testator af the time of making the Will 
was apparent from the wrong nokon 
amounting to delusion he was lJabour-ng 
unde, and complete physical breakdozyn 
being unable to move. (Paras 10, 12) 


(B) Suceession Act (39 of 1925), S. 124 

— Conditional or contngent Will 
Operation ef Will dependent on testator’s 
son Predeceasing testator — Held, Will 
was a contingent one. AIR. 1986 SC 246 
and AFR 1960 Ker 1 (33, Ref. 
. _ (Para 28) 
Cases Referred: Chrenological Paras 
ATR 1980 SC 446: (1980) 1 SCC 412: 1386 

All LJ 163 26 


Abhoy Charar. v. 


Raimya Devi 


Gau, 95 
AFIR 1962 SC 567 j i7 
AIR 1960 Ker 1 (FB) 27 


B. K. Das, for Appellant; P. Choudhury 
and B. K. Acharyya, for Respondents. 

SAIKTA, J.:— This propounder’s. pro- 
bate first appeal is fromthe judgment and 
decree of the District Judge, Cachar at Sil- 
char in Testamentary Suit No. 2 of 1972 
refusing probate of the Will purported to 
be executed by Dulal Chandra Nath 
Muzumdar on 26-11-1948. For proper ap- 
preciation of the circumstances surround- 
ing the Will the family genealogy is 
given below: i f 

(See Genealogy Table below) 

2. The plaintiff-appellant Abhoy 
Charan Nath Mazumdar filed Testamen- 
tary Suit No. 2 of 1972 for probate of the 
aforesaid Will as its executor. The Testa- 
ter Dulal Chandra Nath Mazumdar died 
an 12-1-1949 and the plaintiff-appellant 
was granted probate by the District Dele- 
gate, Cachar on 27-8-49, but the probate 
wags not actually taken out until 27-5-70 
after his father, Atul Chandra Nath 
Mazumdar, died on 17-12-1965. The de- 
fendants-respondents filed an application 
u/s. 263 of the Indian Succession Act, 
hereinafter referred to as ‘the Act’ chal- 
lenging the will as a fraudulent docu- 
ment and praying for revocation of the 
grant of probate on the ground that it 
was made without proper citation; and by 
order Dt. 31-8-7t the District Delegate 
revoked the probate on that ground, The 
plaintiff-appellant thereafter applied for 
revival of the origina] probate case being 
Misc. Case No. 51 of 1949 issuing proper 


Dula! Chandra Nath Mazumdar 
(Diec on 12.1-1949) 


(Will executed on 26- 11-1948) 


(Died on 17-12.19605 


Atul Chandra Nath aadar 
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citations to the objectors at which the 
defendant-respondent No. 7, Raimya Devi, 
änd defendant-respondent No. 2, Anil 
Chandra Nath Mazumdar, defendant-re- 
spondent No. 6, Minati Nath and defen- 
dant-rèspondent No. 9, Jogomaya Devi, 
being the widow, sons and daughter, re- 
spectively of the deceased Atul Chandra 
Nath Mazumdar, the only son of the 
testator, contested the application filing 
written objections whereupon the misc. 
case was registered as a testamentary 
suit. Defendants Nos. 7 and 8, being two 
other sons of Atual Chandra Nath 
Muzumdar did not contest. 

3. The defendants-respondents plead- 
ed that the application for probate was 
not maintainable in law in its present 
form; that it was barred by limitation; 
that the testator was not in his proper 
senses and was physically and mentally 
incapacitated and that he never volun- 
tarily executed any Will, as alleged; and 
that the alleged Will was a fraudulent 
and sham document created by inter- 
ested person; and lastly, that the Will was 
a contingent one and the contingency 
never happened. 

4. On the pleadings the following 
issues were settled: 

“1. Is the application for revival of 
the Probate Case No. 51 of 1949 main- 
tainable.in law? 

2. Is the application barred by limit- 
ation? 

3. Was the Testator mentally and phy- 
Sically fit at the time of making the 
alleged Will? ; 

4. Whether the alleged Wil] is a 
fraudulent and sham document? 

5. Is the alleged Will a contingent one 
and is it entitled to probate? 

6. Is the plaintiff entitled to probate 
of the alleged Will of Dulal Chandra 
Nath?” 


5. At the hearing the plaintiff-appel- 
lant examined himself and four | other 
witnesses. The defendant-respondent No. 1 
examined herself only for the contesting 
defendants. Defendants Nos. 3 to 5 be- 
ing minor sons of Atul Nath were re- 
presented by their mother and next 
friend, defendant No. 1. On appreciation 
of the evidence on record the learned 
District Judge found that the plaintiff- 
appellant was not only the executor of 
the alleged Wil] but also qa beneficiary 
thereunder and that he was legally enti- 


tled to apply for issue of citations with- - 


out making fresh application for grant of 
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probate and that the application was not 
barred by limitation. On issue No. 3it 
was held that the plaintiff-appellant fail- 
ed to establish that Dulal Nath was 
‘mentally and physically fit at the time 
of making the allegeq Will (Ext. 4) and 
the weight of evidence and circumstances 
on record satisfactorily established that 
Dulal Nath had no mental capacity which 
rendered Ext. 4 invalid. Issue No. 4-was 
decided in the negative, the defendants- 
respondents having failed to` discharge 
_their burden of proving fraud. It was 
also held ‘that the due execution of Ext. 4 
had not been established. . 


6. Issue No. 5 was answered in the 
affirmative and against the  plaintiff-ap- 
pellant holding the Will to be a contigent 
one as the condition of operation of the 
will was found to be dependent on Atul 
Nath predeceasing Dulal Nath as could 
be clearly gathered from the opening 
words in Ext. 4; and in the above view 
of the matter the) contingency having not 
happened, Atul Nath not predeceasing 
the testator, the | probate was refused, 
Hence this first appeal. 


7. Mr. B. K. Das, the learned counsel 
for the plaintiff-appellant, submits, inter 
alia, that the finding on issue No. 3 that 
the due execution | of the Will was not 
proved, is erroneous in law; that in 
arriving at the finding that the testator 
did -not have testamentary capacity at ihe 
time of making the Will, the learned 
court failed to appreciate that a register- 
ed Will is prima facie genuine and pro- 
perly executed when the registration of 
the Will itself was not challenged, that 
the finding that the Will was void is not 
sustainable in law; that fraud wag not 
properly pleaded! as required under 
Order 6, Rr. 2 and 4 of the Civil P. C. 
and that the Court erred in construing 
the Will while holding that it was a cən- 
tingent one. 


8. Mr. B. K. Acharyya,. the learned 
coumsel for the | defendants-respondents 
counters contending that the learned 
court was correct/in all its findings which 
deserve no iier ereneg: 


9. On perusal | of the application for 
probate, the objections filed by the de- 
fendants, and the: depositions of the wit- 
nesses the following suspicious circum- 
stances appear: (a) the alleged Will was 
executed on 26-11-48 and the testator, 
Dulal Chandra Nath Mazumdar, died on 
12-1-49.. Probate was applied for on 
1-1-49 and was. granted on 1-7-50 and 
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despite the grant it was not taken out 


till 27-5-70 after . Atul VYhandra Nath 
Mazumdar’s death on .17-12-65. This 
appears to have some bearing on the 


contingent nature of the Will; (b) The 
first grant of probate was obtained with- 
out proper citations; (ej tne plaintiff-ap- 
pellant remained silent for more than 20 
years til] after the death of his fathər 
Atul Chandra Nath Mazumdar; (d) the 
testator was above 80 yeacs of age and 
was bedridden, unable to move, and from 
the contents. of the Will % appears that 
he had a notion that his cnly son’s health 
was too bad ang he mizht predecease 
him, and he in his Detottarnama be- 
queathed properties whick belonged to 
Atul and not to himself; (e) and last_y, 
he did not bequeath anytking to his orly 
son under the Will and appears to have 
by his Will provided for an eventuality 
in case his only son predeceased him. 


10. Circumstances (a), (b) and (ce) 
above are not disputed and there is no 
reasonable explanation oz the delay as 
well as failure to give proper citations. 
There is no dispute that the testator was 
above 80 years he himse.f having stated 
so in this Will. P. W. 5 deposes that 
at the time of making tae Will Dulal 
Nath suffered from asthmatic trouble and 
rarely moved about but he was consci- 


ous. Defendant-respondett No. 1 as 
D.W. 1 stated that from about two 
months before his death, Dula] Nath 


suffered from asthma and disorder of 
bowels for which he waz bedridden end 
almost unconscious and he died in taat 
condition. It is not in dispute taat 
Dulal Nath died about oie and a kalf 
months after making of the Will. The 
testator himself slated thet he was (Words 
in vernacular are omitte¢ here—Ed). Ad- 
miltedly. Mohendra Doctor, ‘who treated 


him during his illness, was stil] alive 
but was not examined in the case. 
P.Ws 4 and 5 did not deny that the 
testator suffered from asthma at the 


time of making the Will. This is on the 
physical aspect. On th= menta] capa- 
city it is evident that his express notion 
that his only son, Atul Nath’s physical 
condition was too bad ard he might even 
predecease him, was proved to be clear- 
Iy wrong. D. W. 1 deposes that her 
husband, Atul Nath, was in good health 
at the time of Dula] Nath’s death and 
that he lived jointly with Dulal Nath and 
looked after the properties ang maintain- 
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ed the- family. Admittedly Atul Nath 
died in 1965, about 16 years after Dulal. 
This clearly belies the notion under 
which Dulal Nath was labouring about 
Atul’s health. It is again not iņ dis- 
pute that in Ext. 5, the Debottarnama, he 
included properties which stood in the 
name of Atul and not in his name. The 
learned counse] submits that those pro- 
perties were benami properties and could 
therefore be bequeathed by Dulal Nath. 
Bul he has no explanation as to why 
even that fact was not mentioned, These 
two facts at least go to show that the 
testator suffered from some menta] in- 
firmity. A sound disposing mind im- 
plies soundness of mind, memory and 
understanding. It is necessary for the 
validity of a Will that the testator should 
be of sound mind, memory and under- 
standing. It implies sufficient capacity 
to deal with and understand the disposi- 
tion of property in his Will. A testator 
can be said to be capable of making a 
valid Will if he has shown to have the 
capacity to understand what is written in 
the Will. MImbecility arising from ad- 
vanced age or caused. by illness may 
destroy testamentary capacity. As has 
been observed in Halsbury’s Laws of 
England, Third Edition, Volume 39, Sec- 
tion 1294, “in order to be of sound dis- 
posing mind, a testator must not only be 
able to understand that he is by his will 
giving his property to one or more ob- 
jects of his regard, but he must. also 
have capacity to comprehend and to re- 
collect the extent of his property and 
the nature of the claims of others whom 
by his will he is excluding from partici- 
pation in that property. Mere forgetful- 
ness to comprehend some property or to 
recollect the claims of those excluded, 
would not seem sufficient to invalidate 
the will, unless such forgetfulness estab- 
lishes incapacity such as illusory notions 
and beliefs. It is essentia] that no dis- 
order of the mind should poison his af- 
fections, pervert his sense of right, or 
prevent the exercise of his natural fac- 
ulties, that no insane delusion should in- 
fluence his will in disposing of his pro- 
perty and bring about a disposal of it 
which, if the mind had been sound would 


not have been made. Perversion of 
moral feeling does not constitute un- 
soundness of mind. Eccentricity alone 


does not prevent a man from disposing 
of his property by will; and the extra- 
vagance of the provisions of a will is 
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not necessarily in itself conclusive evi- 
dence cf unsoundness of mind.” 

11. Unsoundness of mind may be 
caused by senile decay, as has been ob- 
served, “in case where unsoundness of 
mind arises from want of intelligence 
occasioned by defective organisation, or 
by supervening physica] infirmity, or by 
the decay of advancing age, as distin- 
guished from mental derangement, that 
defect of intelligence is also a cause of 
incapacity. In these cases, however, though 
the mental power may be reduced þe- 
low the ordinary stand, yet if there is 
Sufficient intelligence to umderstand 
and appreciate the testamentary act in 
its different bearings the power to make 
a will remains.” 


12. In the light of the above princi- 
ples the menta] incapacity of Dula] Nath 
at the time of making the Will is ap- 
parent from the wrong notion amounting 
to delusion he was labouring under and 
complete physica] breakdown being un- 
able to move (Words in vernacular are 
omitted—-Ed). 

13. The Will begins with the follow- 
ing expression: 


“And Whereas I am advancing more 


than 80 years of age at present and have. 


been suffering from various complicated 
ailments of old age lying bedridden in a 
dying stage. My only son Sri Atul Chan- 
dra Nath is still alive. Hig sons (1) Shri 
Abhoy Charan Nath (2) Sri Aswini Kanta 
Nath, respectively who were born through 
him are still alive. At present my sons’s 
health is in a very precarious condition. 
There is no such hope of his surviving 
more in the world. God forbid, if 
death occurs to my son during my life 
time, I, with a view to keep my im- 
movable properties from destruction that 
may be caused by my future heirs and 
successors and with a view to save the 
properties from further trouble that may 
have to be faced in future, have made 
this testamentary disposition (my last 
Will) in the following terms and con- 
dilions:......... ig 

14. The eventuality is— “if death 
occurs to my son during my lifetime, I, 
with a view to keep my immovable pro- 
parties from destruction...... have made 
this testamentary disposition....”. This 
clearly provides for a Situation that 
might arise in the event of his son pre- 
deceasing him. 

15. The learned counsel for the re- 
spondents submits that the fact of en- 


: | 
Abhoy Charan v. Raimya Devi | 


A. R. 


visaging such an eventuality and the 
fact that the testator was above 80 years 
and suffering from various old age ail- 
ments, go to show that the teslator was 
mentally alert. : The submission  over- 
looks the fact that the testator was en- 
rely wrong in his notion that hig son’s 
health was precarious and he might pre- 
decease him. Except this delusion there 
was no other reason why his only son 
should have been totally deprived under 
the Will. This; may have had some- 
thing to do with the delay of 20 years in 
taking out the first probate obtained 
wilhout proper : citations. The family 
genealogy also throws some light on this 
aspect. | 

16. As regards the finding on issue 
No. 3 the evidence is that P.W. 4 had 
written the Will, Ext. 4, as per narration 
of the testator ang having completed the 
writing he read over to the testator who 
put the signatures thereon in presence of 
the witnesses, Exts. 4 (5) and Ext. 4 (6) 
being those signatures. Exts, 4.(7) and 
4 (8) are signatures of the witnesses. In 
cross-examination; however, he said that 
the attesting witnesses of the deed, Joy- 
deb Nath, took him to the house of 
Dulal Nath. No draft was prepared be- 
fore writing Ext. 4. On his arrival at 
the house of Dulal Nath the latter asked 
him to write a Will and a Debottarnama 
and he had written those. He cate- 
gorically stated that the testator did 
not give him statements at the time of 
writing Ext. 4.. This contradicts his 
earlier statement that he wrote Ext. 4 as 
per narration of' the testator. Under 
such circumstances whether the Will was 
that of the testator, who was ill, be- 
comes doubtful. - The circumstances of 
long delay and obtaining the first pro- 
bate without citations considered in light 
of deprivation of the only son under the 
Will and the Debottarnama including 
properties of the son aggravate the doubt. 


17. In Purnima Debi v. Khagendra 
Deb, AIR 1962 SC 567, relied on by the 
learned counsel, it has been observed (at 
p. 574): 3 

‘There isno doubt that if a will has been 
registered, that is a circumstance which 
may, having regard to the circumstances 
prove its genuineness. But the mere 
fact that a will is registered will not by 
itself be sufficient to dispel all suspicion 
regarding it where suspicion exists, with- 
out submitting the evidence of registra- 
tion to a close examination. If the evi- 
dence as to registration on a close ex- 
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amination reveals that <he registrat.on 
was made in such a manner that it was 
brought home to the testator that -zhe 
document of which he was admiitng 
execution was a will disposing of his 
property and thereafter he admitted its 
execution and signed it in token thereof, 
the registration will dispel the doubt as 
io the genuineness of the will. Bul if 
the evidence as to registration shews 
that it was done in a perfunctory man- 
ner, that the officer reg:stering the will 
did not read it over to che testator oF 
did not bring home to him that he was 
admitting the execution of a will or did 


not satisfy himself in some other 
way (as, for example, by secing the 
testator reading the will) that the 


testator knew that it was a will the ex- 
ecution of which he wes admitting, the 
fact that the will was registered weculd 
not be of much value. It is not umn- 
known that registration may take p-ace 
without the executant really knowing 
what he was registering.” 

18. The learned course] relies on the 
endorsement of the registering officer on 
the back of the Will tœ the effect — 
“Presented for Registrat.on at 7 A.M. on 
the 29th November, 194€ at the residence 
of Dulal Chandra Nath Mazumdar at 
Malugram by the said Dula] Chardra 
Nath Mazumdar s/o Bolai Nath Mazim- 
dar by caste Jogi, by profession cultiva- 
tor, and the said Dulal Ch. Nath Maz.im- 
dar admitted the execirion of the Will 
who has been identified by Madhab Ch. 
Nath Mazumdar, s/o Medhunath Mazum- 
dar, resident of Malugrem by caste ogi, 
by profession cultivator. ” 

19. It is admitted that the registering 
officer was not examined in the casa in 
proof of his endorsements. Under the 
suspicious circumstances of this case, in 
face of the objections, the examinaticn of 
the registering officer would be expected. 


20. As regards the submission that 
fraud was not properly pleaded as re- 
quired under Order & Rr. 2 anc 4 


C. P. C., it may be noted that issue Mo. 4 
was decided in the nezative observing 
that the defendants hav2 not in dear 
terms placed how fraud was resorted to 
in making Ext. 4. 

21. We do not find any infirmity in 
the finding in issue No. 5 that the “Will 
was a contingent one and that the con- 
tingency did not happen 

22. Section 124 of the Succession Act 
deals with a case of bequest contingent 
upon specified uncertain event, no -time 
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being mentioned for ifs occurrence, as 
follows: 

194, Where a legacy is given if a 
specified uncertain event shal} happen 
and no time is mentioned in the will for 
the occurrence of that event, the legacy 
cannot take effect, unless such event hap- 
pens before the period when the fund 
bequested is payable or distributable.” 

23. This Section imposes both the rule 
of construction and rule of law applica- 
ble to legacy contingent on the happen- 
ing of a specified uncertain event. If the 
words of awill, on a fair and natural 
construction, are capable of bearing the 
meaning that the testator contemplated 
the happening of the contingency not at 
any time or after the period of distribu- 
tion but only before that period, then 
the will has to be read in that sense. 

24, Under section 125 of the Act 
where a bequest is made to such of cer- 
tain persons as shall be surviving at 
some period, but the exact period is not 
specified, the legacy shal] go to such of 
them as are alive at the time of pay- 
ment or distribution, unless a contrary 
intention appears by the will. 


25. In the instant case the eventuality 
provided for in the Will was in case‘his 
son Aful predeceased the testator, which 
did not happen. 


26. In Smt. Pramod Kumari Bhatia 
v. Om Prakash Bhatia, (1980) 1 SCC 412: 
(AIR 1980 SC 446), where the testator’s 
intention 'was to give the property to Om 
Prakash in case Lakshmi Devi pre- 
deceased the testator, it was held to be 
patently and reasonably certain and no 
speculation but a compelling conviction 
that the Court would be justified in ex- 
ercising its crucia] draftsmanship for the 
testator and supplying the specific words 
missing from the Will; and that the 
Court had jurisdiction to do so. 

27. The intention of the testator is 
to be gathered by reading the Wil] as a 
whole. In Sridevi Amma v. Venkita- 
parasurama Ayyan, AIR 1960 Ker 1 
(FB) it has been held that “a conditional 
or contingent will is one which depends 
for its operation upon the happening of 
a specified condition oy contingency. If 
the condition fails, the will is inopera- 
tive and void thereafter. Jf a will is 
conditional] only, it will be null on the 
contingency not happening even though 
the testator subsequently refers to it as 
his will and though after his death it be 
found in his writing desk. In fact such 
a will can also be revoked either by 
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implication or by express words. Whe- 
ther or not a writer to be regarded as 
contingent depends upon the intention of 
the testator. Courts will not regard a 
will as conditional or cortingent unless 
the inlention of the testator to make 
it so clearly appears either expressly or 
by necessary implication from the langu- 
age of the will as a whole. A will is 
not made conditional] by statements there- 
in whizh have no reasonable or logical 
reiation to the testator’s property or to 
the objects of his bounty. A statement 
in the will of circumstances which 
merely indicate the necessity or serve as 
the occasion or inducement for making 
the will will not render it contingent.” 
Where it is doubtful] whether the will 
is contingent upon the occurrence of an 
event the circumstances under which the 
wil] was executed or the language ofthe 
instrument may be considered. 

28. From the text of the Wil] it is 
clear that predeceasing the testator by 
Atul is envisaged and that is why he has 
not been seen at al] in the Will. In the 
Debottarnama also Atul’s properties are 
included. Construing the Will as a 
whole we do not entertain any doubt 
that the Will was contingent and it pro- 
vided for an eventuality of Atul pre- 
deceasing the testator. 

29. For the reasons discussed above, 
we do not find any infirmity in the im- 
pugned judgment and we dismiss the 
appeal bul under the facts and circum- 
stances of the case without costs. 

D. PATHAK, Ag. C. J.:— I agree. 

Appeal dismissed. 


rm 


AIR 1982 GAUHATI 100 


(IMPHAL BENCH) 
B. L. HANSARIA AND S. M, ALI, JJ. 
Khuraijam Ongbi Thoibisana Devi and 


others, Appellants v, Akoijam Amubi 
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115 — Res judicata and estoppel — 
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sequent stage of same litigation —- No 
estoppel against law, 

The principle of res judicata apolies 
also as between two stages in the same 
litigation to this extent that a Court 
having at an earlier stage decided a mat- 
ter in one way will not al- 
low the parties'to reagitate the mat- 
ter again at a subsequent stage of the 
Same proceedings, However, interlocu- 
tory orders which have the force of a 
decree and terminate the proceeding 
must be distinguished from those which 
are a step towards the decision of the 
dispute between the parties by way of 
a decree or a final order, The second 
type of interlocutory orders can be 
challenged in an: appeal from the final 
decree or order | AIR 1960 SC 841, Rel. 
on. (Para 12) 

(B) Bombay Money- Lenders Act (31 of 
1947), Ss. 2 (2), 2 (9), 10 — ‘Business of 
money-lending’ and ‘loan’, meaning oi — 
Money lent to a contractor cannot be 
said to be a loan — Hence S, 10 is not 
attracted and ‘suit for recovery of 
money is not barred, 

A person becomes a money-lender on 
his carrying business of money-lending. 
The meaning of “business of money- 
lending” in S. 2 (2) is the ‘business of 
advancing loan” |The word “loan” in 
S5, 2 (9) excludes'a loan to a trader ex- 
cept for the purpoSe of Sections 23 and 


25. The word “trader” includes as per 
S, 2 (16) a contractor, (Para 16) 
Thus, money ilent tg a contractor 


cannot be said to be a “loan” within the 
meaning of S. 2 (9). S, 10 (1) therefore 
did not operate so the suit for the re- 
covery of money’ lent cannot be held to 
be barred by ine provisions of the Act. 

(Para 16) 

(C) Evidence Aei (1 of 1872), Ss. 68, 
69 — Document executed for taking loau 
— Attesting witness could not be found 
— S. 68 not attracted — Case is covered 
by S. 69 — ‘Bond’? meaning of, (Stamp 
Act (1899), S. 2 (5) (b); Limitation Act 
(1963), S. 2 (d)). , 

The definition of “bond” in the Stamp 
Act or for that matter in the Limitation 
Act is not exhaustive as would appear 
from the word “includes” with whose 
aid this word has been defined in bot 
these enactments, The definition given 
in these Acts cannot be taken to apply 
generally to the term “bond” as distin- 
guished: from mortgages, gifts and wills 
about which the statutes in question 
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have specifically spoken about attesta- 
tion, That so far as “bond” is concern- 
ed, it is S, 72 of the Evidence Act, which 
applies which has stated that an attested 
document not required by law to be 
attested may be proved as if it was un- 
attested. (Para 20) 
In case of a “bond” S, 68 would not 
operate. This section applies if a docu- 
ment is required by law to be attested. 
It cannot however be said about a bond 
that it must be attested, as is apparent 
from S. 2 (5) (a) of the Stamp Act and 
S. 2 (d) of the Limitation Act. As the 
Evidence Act is a general statute, its ap- 
plicability cannot be made to depend 
upon a particular statute, and that too 

On a particular clause in the statute, 
(Paras 21, 22) 


Cases Referred: Chronological Paras 
AIR 1964 SC 993 14 
AIR 1960 SC 941 12 
AIR 1953 Madh Bha 158 2 
ATR 1948 Oudh 258 20 
AIR 1945 Cal 350 22 
ATR 1940 Nag 240 20 
AIR 1928 Nag 244 20 
AIR 1928 Patna 356 22 
AIR 1921 PC 11:48 Ind App 187 12 


(1883) 11 Ind App 37: ILR 6 All 269 12 
(1883) 11 Ind App 181:ILR 7 All 102 12 


(1863-66) 10 Moo Ind App 340 12 
(1863-66) 10 Moo Ind App 413 12 
` (1857-59) 7 Moo Ind App 283 12 


A. Nilamani Singh, for Appellants; 
R. K. Manisana Singh, Advocate Gene- 
ral, for Respondents, 


HANSARIA, J.:— Civil. law is a law- 
yer’s paradise, In its labyrinth just 
cases are also sometimes lost, Here is 
a simple case as to whether the defen- 
dant had borrowed a sum of Rs. 6,000 
from the plaintiff or not: and whether 
the latter can realise the same from the 
former through the assistance of the 
Court? But legal coverings have not 
allowed the kernel to be seen so easily. 
The law points urged before us are (1) 
whether the suit was hit by Section 10 
(1) of the Bombay Money-Lenders Act, 
1946, hereinafter the “Act”, which 
was extended to this Union Territory 
by notification dated 4-8-61?; (2) whe- 
ther any order passed or concession 
made in the case operated as res judi- 
cata or estopped by conduct? and (3) 
whether Section 68 of the Evidence Act 
is attracted or not? And if so, whether 
requirement of Section 69 was complied 
or not? > "aaa ; 
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2. Before adverting to these ques- 
tions, the relevant facts of the case may 
be noted. According to plaintiff (whose 
legal representatives are the respon- 
dents), the predecessor-in-interest of the 
appellants, one Kulabidhu Singh, had 
borrowed on 31-3-63 a sum of Rs, 6,000. 
In token of this borrowing, a document 
was also executed on that day being 
Ext, A/1. But as the defendant failed to 
repay the loan in spite of repeated de- 
mands, the suit in question was filed 
against Kulabidhu for realisation of the 
principal amount of Rs, 6,000 along with 
the interest of Rs, 3,500 calculated at the 
stipulated rate of 3 per cent per month. 
The defendant denied taking of loan and 
stated that he had not executed any 
document in this connection. 

3. A plea was taken by the defendant 

by filing a petition on 14-11-68 that the 
suit was barred by Section 10 of the 
Act, and so the same be dismissed. The 
Court ordered to register a miscellane- 
ous case and accordingly Judicial] Mis- 
cellaneous Case No. 419 of 1968 was 
started, The plaintiff first took the stand 
that Section 10 of the Act was not ap- 
plicable and as this plea had not been 
taken in the written statement, the same 
could not be done without amendment 
of the pleading, On 18-12-68 the learn- 
ed trial Court passed the following 
order in the Miscellaneous Case: 
“parties present with the counsel. In 
this petition the defendant-petitioner 
raised an objection for bringing the suit 
against the plaintiff-O. P. as barred by 
S, 10 (1), Bombay Money Lenders Act, 
1946. The learned counsel for plaintiff- 
O.P. has withdrawn his objection to the 
petition of the defendant-petitioner, He 
wants time for production of money- 
lenders license already applied for, 

Thus time given for the production of 
license, 

Accordingly the petition is disposed of 
in favour of the defendant-petitioner. 

Announced.” 


4, The defendant died on 27-2-1989 
and his legal representatives filed their 
written statement on 10-11-1969 in 
which inter alia a plea was taken that 
the suit was barred by provisions of the 
Act, When the question of framing issues 
on the basis of this pleading was taken 
up On 5-12-1969, the learned trial Court 
observed, inter alia, as below : 

"In the W. S. the defendants contend 
that the suit is not maintainable as the 
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alleged deed is not admissible and it is 
aliso barred by provision of Bombay 
Money Lenders Act. As the records show 
that the deed is impounded u/s, 35 of 
the Stamp Act and the plaintiff also 
produced licence as required under the 
Bombay Money Lenders Act, the ques- 
tion of maintainability of this suit on 
the point does not arise. On this point 
issue need not ba framed, The issues al- 
ready framed on 11-6-1968 will serve 
for the decision of the suit”, (Emphasis 
supplied), 

However, after the evidence had been 
closed and the time for judgment ar- 
rived, the learned trial Court felt that 
there should be an issue about the ap- 
plicability of the Act and so set down 
for his decision the following issue also 
numbered as issue No, 4: 


“Whether the Bombay Money fender 
Act will apply in this suit? If so, its ef- 
fect? And whether the plaintif com- 
plied with the provisions of Ss, 18 and 
19 of the Money Lenders Act, 1946?” 
It may be stated that apart from the 
aforesaid issue the following issues had 
also been framed : 


“(1) Did the defendant borrow Ru- 
pees 6,000/- from the plaintiff on condi- 
tion of repayment with interest at the 
rate of 3% per month by the execution 
of the deed dated 31-3-1963 in favour of 
the plaintiff? 

(2) Did the defendant further promise 
for repayment of the loan with interest 
at the rate of Rs, 2,000/- per month 
payable on the 10th of each month? 

(3) Is the plaintiff entitled to the 
reliefs as claimed? 


(5) Is there any cause of action of the 
suit?” 


Khuraijam Ongbi Thoibisana 


5. The learned trial Court arrived at 
the finding that the defendant had bor- 
rowed the amount in question and had 
promised the repayment at the rate of 


Rs, 2,000/- per month, As to applicability . 


of the Act. it was stated that though the 
plaintiff was a money lender under the 
Act, the borrowing by the defendant 
being for his contract work, the loan for 
the same was not covered by the provi- 
sions of the Act, Claim for interest was 
rejected because the learned Subordi- 
nate Judge felt that even if the Act ap- 
plied i; would affect the interest be- 
cause of the provisions in Ss; 18 and 19 
of the Act, The legal representatives of 
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the origina] defendant have preferred 


this appeal, 

6. Let us first see to the kerne] leav- 
ing aside verbal booby-traps and legal 
claptrap, The fundamental fact to be as- 
certained is whether the plaintiff had 
lent a sum of| Rs, 6,000/- to the defen- 
dant and whether the defendant had: 
executed Ext, A/1. On this aspect, there 
is the evidence of PWs 1 and 2 on the 
One side, and DW 1 on the other, PW 1 
is the scribe of Ext, A/i and according 
to him he had, written the same on the 
request of the deceased defendant Kula- 
bidhu who had signed the same after 
knowing the contents, A sum of Ru- 
pees 6,000/- had then been given by the 
plaintiff to Kulabidhu and that one 
Chandrakritj Singh was an attesting 
witness to this; document, PW 2. who is 
the plaintiff also deposed to the same 
effect, DW 1. a son of Kulabidhu, deni- 
ed any borrowing by his father and also 
stated that the signature in Ext. A/1 
which was marked as Ext, A/1(1) was 
not that of his father. 


T. Shri Nilamani Singh for the appel- 
lants contends that the eviderce on re- 
cord does not establish the case of any 
borrowing by the defendant, According 
to him, a false case was instituted 
against the defendant because of animo- 
sity of the plaintiff against the defen- 
dant about which the DW 1 had depos- 
ed. He further contends that as Kula- 
bidhu was doing contract work with the 
aid of his own] capital there could have 
been no occasion for Kulabidhu to go in ` 
for any borro ing. As to the animosity, 
this was not pleaded at all either in the 
written statements filed by the original 
defendant or iby his legal] representa- 
tives. No reason for the animosity was 
also given by DW 1. As to the doing of 
contract work by Kulabidhu Singh with 
his own capital as deposed by DW 1, it 
is sufficient to say that it is common 
knowledge that| people who do work 
with their own! capita] also take the as- 
sistance of borrowing. This. in any case, 
is a neutral circumstance, The further 
submission in ithis regard is that as 
Kulabidhu used to sign normally in 
English as deposed by DW 1 and would 
appear from the verification of the writ- 
ten statement, | and other petitions on 
record, the signature in Ext. A/1 being 
in Bengali script has to be rejected on 
this score alone’ to be that of Kulabidhu. 
But then DW) 1 himself admitted that 
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his father could read and write Manipuri 
language in Bengali script. As Ext. A/1 
is in Bengali script, we do not think if 
we could hold that Ext. A1 (1) is not the 
signature of Kulabidhbu merely because 
the same is in Bengali script. 


8. It is then urged by Shri Nilamani 
Singh that the evidence of the two PWs 
about the lending of money by the 
plaintiff and execution of Ext. A/1 is 
discrepant on materia] particulars, He 
refers in the main to these discrepan- 
cies : (1) the money was paid according 
to PW 1 after the defendant had signed 
Ext. A/i, whereas this was before, as 
per PW 2: (2) the money consisted of 
currency notes in the denominations of 
Rs 100/-, Rs. 10/- and Rs. 5/- according 
- to PW 1. whereas the evidence of PW 2 
is that these were in first two denomi- 
nations; (3) though the statement of 
PW 1 is that the money was in the hand 
of the plaintiff when the documen; had 
been written, PW 2 has stated that he 
went inside his house after the deed had 
been prepared to bring the money; and 
(4) according to PW 1 there were two 
mats on which the four concerned per- 
sons had sat — two persons occuvving 
one mat each, whereas PW 2 stated that 
all the four had sat on one mat, 


9. These discrepancies are undoubted- 
ly on question of minor details, It has 
to be remembered that the witnesses de- 
posed in 1971 about the dea} which was 
in 1963. As such some discrepancy in 
their evidence was rightly characterised 
by the learned Advocate General, who 
appeared for the respondents, as “natu- 
ral,’ Had it been that the PWs. differed 
on the question whether the defendant 
was not present when the deed had been 
written, or at whose behest it was writ- 


ten, or where was it scribed, or who 
were present at the relevant time 
or whether the attesting witness 


was there or not, or if there would have 
been some difference in their evidence 
about the amount involved the position 
would have been definitely different. 
Even if there would have been discre- 
pancy as to when the attesting witness 
came and when he signed, we would 
have held that the evidence lacked con- 
sistency and as such it did not inspire 
confidence But that is not so. The dis- 
erepancies which Shri Nilamani Singh 
has brought to our notice are not such, 
in- our opinion, - because of which we 
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would be justified in saying that the two 
witnesses did not establish the case re- 
garding lending of Rs, 6,000/- by the 
plaintiff to the defendant, or the execu- 
tion of Ext. A/1 by the defendant. 

19. Thus, justice demands that the 
lender should get back his money, As 
the learned trial] Court has disallowed 
the interest, and as there is no cross- 
objection to that part of the decree, the 
plaintiff must get back his principal 
sum, of course, if the law does not stand 
in his way. Before proceeding further, 
we may say that we have noted almost 
with horror that interest was visualised 
@ 3% per month and that too in the 
year 1963. This greedy and unconscion- 
able act was rightly nipped in the bud 


and justly disallowed by the learned 
Subordinate Judge, may be for wrong 
reason, 


11, Let us now see if there is any legal 
hurdle in realising the principal amount. 
The first to which we must advert is 
about the applicability of the Act to the 
transaction in question and whether it 
was hit by the Act, It should be men- 
tioned at this stage that though the 
plaintiff had sought for time to produce 
licence under the provisions of the Act 
as stated in the order passed on 18-12- 
1968 in Judicia] Misc, Case, the one he 
ultimately produced was for the period 
from 31-3-1963 to 31-3-1969, as would 
appear from the licence filed in the 
Court Which at page 23 of File “C” of 
the lower Court, To decide the contro- 
versy, let us read S, 10 (1) of the Act: 

"10. Stay of suits by money-lenders 
not holding licence— (1) After the ex- 
piry of six months from the date on 
which this Act comes into force, no 
Court shall pass a decree in favour of 
a money-lender in any suit filed by a 
money-lender to which this Act applies 
unless the Court is satisfied that at the 
time when the loan or any part thereof 
to which the suit relates was advanced. 


the money-lender held a valid licence.” . 
(Underlining ours) 

Sub-see, (2) requires granting of time if 
the money-lender had not a valid 
licence when the suit was filed, Sub-sec- 
tion (4) contains a mandate that if the 
money-lender fails to produce the 
licence, the Court shal] dismiss the suit. 
As the licence has to be for the period 
when the loan was taken. and as the 
licence produced in the present case did 
not cover. thai period, it is submitted by 
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Shri Nilamani Singh, that the suit had 
to be dismissed as required by sub-sec- 
tion (4). He has also contended that it 
Was not open to the plaintiff on the face 
Of the stand taken by him in the Judi- 
cia] Misc, Case to contend that the Act 
was not applicable. The stand taken by 
the plaintiff then would operate at least 
as estoppel by conduct, submits the 
learned counsel According to the learn- 
ed Advocate General, however, the 
plaintiff had then wanted time to pro- 
duce licence as a measure of precaution, 
and there cannot be any estoppel] against 
law. His further contention is that if 
there has to be any estoppe] the same 
would be operafive against the appel- 
lants inasmuch es in the order passed 


on 5-12-1969, it had been stated by the. 


Court that the maintainability of suit on 
the touchstone of the Act did not arise. 
This would operate as estoppel] by re- 
cord, that is, as res judicata, contends 
‘the learned Advocate General, 


12. We had a learned address on the 
question as to whether an order passed 
during the course of a trial can operate 
as res judicata in the subsequent stage 
of the same litigation, Both sides placed 
reliance on Satyadhyan v, Deorajin, AIR 
1960 Sc 941. It has been held in this 
decisio: that the principle of res judi- 
cata applies also as between two stages 
in the same litigation to this extent 
that a Court having at an earlier stage 
decided a matter in one way wil] not 
allow the parties to reagitate the mat- 
ter again at a subsequent stage of the 
Same proceedings, There was however 
a poser. The same was whether a higher 
Court at a later stage of the litigation 
could consider the matter where the 
lower Court had decided an interlocutory 
matter in one way and no appeal has 
been taken therefrom or no appeal Jay? 
Ir was pointed out in para 21 in this 
connection that interlocutory orders 
which have the force of a decree and 
terminate the proceeding must be dis- 
tinguished from those which are a step 
towards the decision’ of the dispute be- 
tween the parties by way of a decree or 
a final order, As to the second type of 
interlocutory orders, it was stated by 
referring to Moheshwar Singh v, Bengal 
‘Government, 
283; Forbes v, Ameeroonissa, 
10 Moo Ind App 340; 


(1863-66) 
and Sheonath v. 


Ramnath, (1863-66) 10 Moo Ind App 413° 
that such.orders could be challenged in. 
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an appeal - from the final decree or 
order. (The illustrations to the first type 
of order were jprovided by Ram Kripal’s 
case, (1883) 11. Ind App 37; Bani Ram’s 
case, (1883) 11) Ind App 181: and Hook’s 
Case. (1921) 48: Ind App 187: (AIR 1921 
PC 11). The reason for this as stated in 
Moheshur Singh is that any other view 
would be ‘detrimental to the expediti- 
ous administration of justice’, and any 
different view would have caused “end- 
less expense and delay.” 


13. The rationale in the language of 
the Supreme Court lies in the fact that 
were it to be otherwise “every litigant 
against whom an interlocutory order is 
decided” will be put to the burden of 
“running to the higher Courts for: re- 
dress even though it may very wel] be 
that though the interlocutory order is 
against him, the final order will be in 
his favour, Apart from the unavaoidable 
delay in the progress of the litigation 
that such a rule would cause the inter- 
ests of the other party to’ the litigation 
would also suffer.” 


14. Arjun Singh v, Mohindra Kumar, 
AIR 1964 SC 993, throws further light 
on the different kind of interlocutory 
orders, As stated therein these orders 
are of various kinds: some are like 
orders of stay, injunction or receiver, 
which are designed to preserve the sta- 
tus quo pending the litigation, As they 
do not impinge! upon the legal rights of 
parties to the litigation nor decide in 
any manner the merits of the controver- 
sy in issue in the suit, the principle of 
res judicata does not apply to them De- 
Spite this, repeated application on the 
same facts would be rejected as an abuse 
of the process of the Court, There are 
however other; orders which are also 
interlocutory, but would fal] into a dif- 
ferent category. These are not ‘directed 
to maintaining the status quo or to pre- 
Serve the property pending the final 
adjudication but are designed to ensure 
the just, smooth, orderly and expeditious 
disposa] of the suit, They are inter- 
locutory in the sense that they do not 


_decide any matter in issue arising in the 


suit, nor put 'an-end to the litigation. 
The case of an, application under O. 9, 
R. 7 was given as an illustration of this 
type. It was stated that though the same 
Court is not finally bound by any order 


- passed. under that rule at later. stages, 
.and even if the./ruie of-res judicata does 


net apply. to such order, it- would. not 
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follow that on every suosequent day the 
petition could be rapeated and fresh 
orders sought. . 


15. From what has been stated above 
about the facts of this case, it is clear, 
that at one stage of tke suit the plain- 
tiff had as if conceded that the Act 
would apply to him ard had therefore 
prayed time to file a ticence under the 
Act, On the same beinz filed, the Court 
without examining as to whether the 
same covered the period in question ob- 
served in its order passed on 5-12-1969 
that the question of maintainability of 
the suit because of anything contained 
in the Act did not arise, Thus, om the 
one hand we have before us the conduct 
of the plaintiff which constituted an es- 
toppe] against him as per Shri Nilamani 
Singh, and on the other hand the order 
passed by the Court, which operated as 
res judicata according to the learned 
Advocate General, Bui as this order and 
the further observat:cn that there was 
no necessity to frame an issue regarding 
maintainability has tc be regarded as 
interlocutory and did not terminate the 
proceedings, principle of res judicata is 
not attracted and we do not think if 
the appellants are desarred from agitat- 
ing the question of maintainability in 
this appeal. As there cannot be estoppel 
against law also, we Lave thought it fit 
to examine the questicn of maintainabi- 
lity on our own,. 

16. Reference to the provisions of the 
Act shows that’ a person becomes 
a money-lender on his carrying business 
of money lending. The meaning of 
“business of money lending” in S, 2 (2) 
of the Act is the “busness of advancing 
loan”, The word “loan’ in S, 2 (9) of the 
Act, excludes a loan to a trader except 
‘lfor the purpose of Ss. 23 and 25, with 
which we are not corcerned, The word 
“trader” includes as per S. 2 (18) a con- 
tractor The learned Advocate General 
has contended that from the materials 
ow records, specially the evidence of 
DW 1, it is clear that the defendant was 
a contractor and so S. 10 (1) is not at- 
tracted, Shri -Nilamani Singh would say 
that as one swallow would not make a 
summer, 
tract work would not make a person a 
contractor within the meaning of S, 2 (18) 
of the Act, which has defined: the- word 
“trader” to mean’a person who in- the 
regular course ‘of busiress buys:and sells 
goods: or other’ propery,- Learned Advo- 
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cate General would submit that present 
was not case of doing casual contract 
work by the defendant, even if one 
were to regard the requirement of regu- 
larity as essential qua a contractor. Ref- 
erence to the evidence of DW 1 shows 
that according to him Kulabidhu, . his 
father, was a contractor, which would 
indicate that as per DW 1 his father 
Was by profession a contractor. He fur- 
ther stated that his father did contract 
work With his own capital, He also ad- 
mitted in  cross-examination that his 
father used to maintain account for his 
contract works. From all these. we do 
not entertain any doubt in Saying that 
the defendant was in the business of 
contract, It is not a case of an unwary 
witness admitting things, as contended 
by Shri Singh. DW 1 has been a teacher 
at least since 1963 and he was aged 
about 35 years when he was examined. 
His evidence being that his father used 
to consult him in all important matters 
after he attained majority, he was the 
best person to depose, in his father’s ab- 


sence, about his father’s business ete. 
Then, of the three statements noted 
above, two were made in examination- 


in-chief, The averment in Ext. A/1 would 
also show that this was so. It has been 
stated therein that the loan had been 
taken With a view to use the same in 
Contract for supply of ration (food for 
cattle).” Now, a supply work of a type 
mentioned jin Ext. A/1 cannot be a 
casual contract. Thus, money lent by 
the plaintiff to the defendant cannot be 
Said to be a “loan” within the meaning 
of S. 2 (9) of the Act, Section 10 (1) 
therefore did not operate, So, the suit 
cannot be held to be barred by the pro- 
visions of the Act. 


17, This disposes of the first two con- 
tentions raised by Shri Nilamani Singh. 
The last legal submission is related to 
the admissibility of Ext. A/1. The same 
is built-up on the strength of Sec. 68 of 
the Evidence Act, which reads : 


“68. If a document js required by law 
to be attested. it shall not be used as 
evidence until one attesting witness at 
least has been called for the purpose of 
proving its execution, if there be an at- 
testing witness alive, and subject to the 





“process of the Court and capable of giv- 


ing evidence; 
EK KXXX ah 


(Emphasis supplied) 
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The attesting witness of Ext, A/I Shri 
Chandrakrilti Singh was alive and was 
capable of giving evidence at the rel- 
Cvant time, Efforts were also made 
(really by both the sides) to obtain his 
evidence, The summons meant for him 
Were returned with the endorsement to 
the effect that either he was not found 
Or was not available. What had happen- 
€d was that according to PW 2. Chandra- 
kriti had left for Assam sometime back 
and his whereabouts were not known. 
Queries Were made about him from the 
. Neighbours and it was learnt that he had 
left for Assam, 


18. This being the factual position, the 
learned Advocate General has two ans- 
Wers to the contention of Shri Nilamani 
Singh in this regard. He first states that 
it could not be said that Ext. A/I is a 
document which is “required by law to 
be attested.” Secondly, as the attesting 
Witness could not be found, the case is 
covered by S. 69 cf the Evidence Act, 
inasmuch as the attestation by Chandra- 
kriti has been proved by PWs 1 and 2, 
who have also testified about the signa- 
ture of the defendant, Shri Nilamani 
Singh counters by contending that it 
could not be said that Chandrakriti 
could not be found: and that Ext. A/1 
would not have been regarded as a bond 
unless it. would have been attested by 
a witness anq as such it did require at- 
testation tc become a bond. 


19. Let it first be seen if S. 68 is at 
all attracted. The answer to this ques- 
tion rests on the decision whether 
Ext. A/1 is a document required by law 
to be attested. As Ext. A/1 was held to 
be a bond in an earlier proceeding of 
the ease relating to its impounding 
(which order was affirmed by the learn- 
ed Judicia] Commissioner) the learned 
Advocate General has not contested that 
Ext. A/1 is not a bond It was however 
so regarded because of the definition of 
“bond” in Sec, 2 (6) (b) of the Indian 
Stamp Act which reeds : 

“2.  Definitions— In this Act, unless 
there is something repugnant in the sub- 
ject or context,— 

XXX XXX XXX 

(5) Bond.— “Bond” includes— 

(a) XXX XXX 

(b) any instrument attested by a wit- 
ness and not payable to order or bearer, 
whereby a person obliges himself to pay 
money to another; and 


Khuraijam Ongbi Thoibisana Devi v Akoijam Ama Singh 


i 
i 


t 


A, I. R. 


XXX. XXX XXX” 
But this is not only the definition of 
bond. The Jearned Advocate General has 
referred to the definition of this word 
in S. 2 (d) of the: Limitation Act, which 
has defined it thus ; 


“(d) ‘bond’ includes any instrument 
whereby a person ‘obliges himself to pay 
money to another.’ on condition that the 
obligation shal] be void if specified act 
is performed. or ‘is not performed, as 
the case may be:” 


This definition is a the same as in 
S. 2 (5) (a) of the Stamp Act. It is, 
therefore, contended that a “bond” is 
not such an instrument or document 
Which has to be attested for all purposes, 
in contrast to say, la mortgage, gift cr 
unprivileged will, which for their vali- 
dity require attestation as would appear 
from Ss. 59 and 123 of the Transfer of 
Property Act and S, 63 (c) of the Indian 
Succession Act. 


20. As the Evidence Act is meant not 
only for the types, of bonds covered by 
S. 2 (5) (b) or (c) of the Indian Stamp 
Act but for other types of bonds also, 
it is urged by learned Advocate General 
that it cannot be said that for the pur- 
pose of S. 68. a bond is type of docu- 
ment for which the requirement of this 
Section must be fulfilled, Reference is 
Made in this connection to Motiram v. 
Ratna Mukundi, AIR 1953 Madh Bha 
158, Where the learned single Judge took 
the view that the bond was not a docu- 
ment required by Jaw to be attested as 
contemplated by S. /68, Evidence Act, In 
coming to this conélusion reference was 
made to Ram Chandra v, Jhibal, AIR 
1940 Nag 240 and Ramdat Ram v, Lalta 
Prasad, AIR 1948: Oudh 258. It was 
pointed in both the decisions that the 
definition of “bond” in the Stamp Act 


‘or for that matter in the Limitation Act 


is not exhaustive as would appear from 


the word “includes”. with whose aid this 
Word has been defined in both these en- 
actments, So it was! held that the defini- 
tion given in these Acts cannot be taken 
to apply generally ‘to the term “bond” 
as distinguished from mortgages, gifts 
and wills about Which the statutes in 
question have specifically spoken about! 
attestation, It wasitherefore concluded 
in Ramachandra that so far as “bond” 
is concerned, it is S. 72 of the Evidence 
Act, which applies which has stated that 
an attested document not required bv 
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law to be attested may be proved as if 
it was unattested, 


21. With respect, we feel that there 
is much force in the reasoning contained 
in the above judgmerts. What has led 
us to hold that in cass of a “bond” Sec- 
tion 68 would not operate is, apart from 
What has been statec in the aforesaid 
decisions, the language of S. 68 itself. 
This section applies if a document is re- 
quired by law to be attested. Now if we 
substitute the word “bend” for the word 
“document” in the section (as We are 
dealing with bond) wə get the answer. 
It may be that the bond with which we 


are concerned is attested, or that, but 
for attestation the docament would not 
have been held to be a “bond”, Despite 
Ext, A/1 being a bone, S. 68 is not at- 
tracted with all force, because for it to 
apply each and every document of the 
type with which the Court is concerned 
must be required to 5e attested to be 
valid document. This follows from the 
word “a” in Section €8 before the word 
“document”. Had th2 adjective been 
‘the’ different cenclusion would 
have followed, and in that case applica- 
bility of S. 68 would have depended on 
the particular document before the 
Court, It cannot however be said about 
a bond that it must be attested, as is 
apparent from S. 2 (@ (a) of the Stamp 
Act and S. 2 (d) of che Limitation Act. 
As the Fvidence Act is a general statute. 
its applicability cannct be made to de- 
pend upon a particuler statute, and that 
too on a particular clause in the statute. 


22, We therefore Fold that S. 68 did 
not operate in the present case, Accord- 
ing to learned Advocete General even if 
it had its application, the instant case is 
covered by S. 69 inasmuch as the at- 
testing witness in question could not be 
found, and other requirements of S. 69 
were duly fulfilled. Sari Nilamani Singh 
contended that reqvirements of S. 69 
were not complied with as it is not 
enough to satisfy thst requirement to 
say that whereabouts of the attesting 
witness were not known, and fer that 
matter mere taking out of summons is 
not sufficient in this ~egard. He has ref- 
erred to Amal Sanka- v, Dacca Co-ope- 
rative Housing Society, ATR 1945 Cal 350 
and Shahzadi Begum v. Mahomed Qasim, 
AIR 1928 Pat 356 in support of his lat- 
ter submission. These are twe Bench 
decisions which say that before a party 
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relies upon S. 69, he must ask the Court ' 
to exhaust all processes as laid doWn in 
O. 16. R. 10. That provision of the C.P.C. 
deals with the procedure where witness 
fails to comply with summons, Sub- 
rule (1) speaks of examining the serving 
officer on oath apparently to get satisfi- 
ed about proper service of Summons. or 
the cause of- non-service. Sub-rule (2) 
empowers issue of proclamation requir- 
ing the person te attend to give evidence 
if the person “has, without lawful ex- 
cuse, failed to attend or to produce the 
document in compliance with such sum- 
mons or has intentionally avoided ser- 
vice.” Sub-rule (3) empowers the Court 
to issue a Warrant in lieu of or at the 
time of issuing aforesaid proclamation. 
The reading of R. 10 makes it clear that 
for the tWo modes to get attracted the 
person who was required to attend the 
Court or to produce a document must 
have either avoided doing so even on 
receipt of the summons or muSt have in- 
-tentionally avoided the service of sum- 
mons, The present is a case in which 
none of the alternatives is attracted in- 
asmuch as the summons Was admitted- 
ly not served on Chandrakriti, and it is 
not the case of the parties that he had 


intentionally avoided service of the 
summons, Therefore what has been 
stated in the aforesaid decisions cannot 


apply to the facts of this case, because, 
lf the conditions necessary for operation 
of R. 10 are absent, the question of ey- 
hausting all processes required by sub- 
rules (2) and (3) does not arise, 

23. Shri Nilamani Singh has fired an- 
other shot in the arm. By referring to 
Deorao v. Dhondirao, AIR 1928 Nag 244, 
it is urged by the learned counsel that 
as the plaintiff had not examined the 
persons from whom he had made en- 
quiries about Chandrakriti, the require- 
ment of section cannot be said to have 
been fulfilled) We are remindeg that 
S, 69 is attracted when a witness_cannot 
be found, and not merely when he has 
not been found. Here again, the learned 
Advocate General has a convincing ans- 
Wer and the same is that apart from 
what has been deposed by the plaintiff 
about the enquiry made from the neigh- 
bours, the plaintiff did duly take out 
summons, and on occasions more than 
once, which were returned with the en- 
dorsements inter alia saying that he was 
not available. Indeed, as both the par- 
ties had wanted the presence of 


? 


— 
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Chandrakriti, it has to be held that the 
present was a case Where Chandrakriti 
could: not be found to give his evidence. 
24. This all what Shri Nilamani Singh 
has to say—really there is nothing more 
Which anybody else could have said. As 
We are not satisfied if any of the afore- 
Said legal hurdles can stand in between 
the plaintiff and realisation of the prin- 
cipal sum of Rs. 6,000/-. we dismiss t+- 
appeal by affirming the judgment and 
decree of the learned trial Court. The 
appellants would pay the costs of both 
the Courts. 
S. M. AL], J.:— I agree. 
Appeal dismissed. 
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Vimede Angami. Petitioner v. Zie- 
krue-o Angami, Respondent. 

Civil Revns. Nos. 16 (H) and 2 (K) of 
1979. D/- 22-4-1982.* 

(A) Oaths Act (44 of 1969), S. 7 — Re- 
fusal to take oath — Court should pro- 
ceed to discharge its obligation and de- 
cide case according to custom and law. 

Where a party refuses to take oath, 
the court should proceed to discharge 
its obligation and decide the case ac- 
cording to the Naga Custom and the law. 
It is true that the Courts of Gaonburahs 
and dobhasis as enjoined by the 
Rules for the administration of justice 
in Nagaland should first of all see that 
the parties arrive at a settlement. Indeed 
they ought to assist the parties to reach 
at an amicable settlement, However, 
when the parties fail to arrive at an 
amicable settlement the court should 
earnestly try to decide the legal rights 
of the parties. The aforesaid courts are 
part of the court-system in India; they 
have constitutional obligation to deter- 
mine the cases upon hearing the parties 
and their witnesses, Therefore the easy 
method of forcing the parties to take 
Oath should be discarded. (Para 3) 

(B) Civil P. C. (5 of 1908), S. 11 — Res 
judicata — Principles of — Applicabi- 
lity to Nagaland. 

Where the party which claimed that 
the water course of the river flowing 
by the paddy fields of the party and 


Zee MM 
*Against order passed by Addi, Deputy 
Commr., Kohima, D/- 26-4-1979. 
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those of the opposite parties was. inter- 
fered with by the; opposite parties to 
the detriment of the party, had come in 
appeal to the Additional Deputy Com- 
missioner of Nagaland against the order 
of the lower Court Which maintained 
“status quo” kept: alive the disputations 
between the villagers and merely pass- 
ed a prohibitory order restraining the 
parties to do certain acts, the claim of 
the party before the Additional Deputy 
Commissioner could not be said to be 
barred by principles of res judicata. 
(Para 2) 


It is well known that the courts gov- 
erned by the Rules for the administra- 
tion of justice in Nagaland are not gowy- 
erned by the Civil P, C, Only the spirit 
of the Code is applicable and the courts 
are not bound by the letter of the Code. 
The people of Nagaland are simple, trial 
machinery and the! trial system are sim- 
ple and “the Rules” were framed with 
an eye to Simplify that the technicalities 
of the Code should not trammel litiga- 
tion embarked upon by `a people not 
used to them. The guiding factor of “the 
Rules” is that both the parties should 
be able to present their cases effectively 
and unhampered by the technicalities of 
complex laws, Therefore, the complex 
Civil P. C. have not been applied and in- 
steaqd only the spirit of the Code has 
been directed to be applied so that jus- 
tice may not fail on account of techni- 
calities, The object. of “the Code” is to 
restrain or control ‘the discretion of the 
courts, In Nagaland, it was considered 
necessary that the icaSes should be de- 
cided on the basis of 3 pillars (1) Jus- 
tice; (2) Equity and (3) good conscience. 
Therefore, discretion should play a 


greater role than 'technical Rules and 
the spirit of the ‘Code has been made 
applicable for the, þest interest of the 


people. In Nagaland discretion of the 
courts or Judicial Officers is not subject- 
ed to rigid control. Removal of the tech- 
nicalities was aimed at speedy but deli- 


berate justice and ` meant for cutting 
liti- 


short What we say, tlong distance 


gation.” (Para 7) 
Cases Referred : Chronological Paras 
(1961) Civil Appeal No, 659 of 1957, D/- 
4-2-1961 (SC) !Gurumayum Sakhi 
Gopal Sarma v. K. Ongi Anisija Devi 

i - . 9 

R. K. Singh, for Petitioner; W, A. 


Shishak, for Respondent, | 
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LAHIRI, J.:— This is a revision under 
the Rules for the Administration of Jus- 
tice which involves several substantial 
questions of law. 


2. The petitioners claim that the 
water course of the river flowing by the 
paddy fields of the petitioners and those 
of the opposite parties was interfered 
With by the opposite parties to the detri- 
ment of the petitioners. A dispute was 
lodged with the Gaonburahs P. Khe] of 
Kohima village, The Gasnburhas did not 
decide the case of the parties in any 
form whatsoever. What they did was to 
prohibit both the villagers not to inter- 
fere with the natural flow of the river 
and forbade the parties to take any ac- 
tion which might endanger or damage 
the paddy fields of the parties. Shortly, 
put, the Gaonburahs maintained “status 
quo”, kept alive the disputations between 
the villagers and merely passed a prohi- 
bitory order restraining the parties to 
do certain acts. In view of the non-de- 
termination of the righis the inevitable 
consequences followed, The villagers of 
the petitioners alleged that the villagers 
of the opposite parties had violated 
the order of the Gaonburahs who had 
decided matter in favour of the peti- 
tioners, In consequence of the complaint 
the opposite parties were fined Rs. 100 
and the obstruction put up by them 
was directed to be removed. Even dur- 
ing the Second round of the disputation, 
the Gaonburahs did not determine the 
rights of the parties but merely penalis- 
ed the opposite parties, Against the im- 
position of the fine. the opposite parties 
preferred an appeal to the court of the 
Dobhasis. The Dobhasis Court also did not 
decide the rights of the parties. No issue 
was framed nor did the court deterrnine 


the right. ttile and interest of the par- 
ties, The Dobhasi Court accepted the 
age old method of oath taking. Bv this 


method the parties are asked to take 
oath on their life or the life of the vil- 
lager, If any misfortune happens due 
to natural calamities or otherwise on any 
of the parties he loses the case although 
the claim of that party may be just. legal 
and valid. By adopting the procedure 
the courts do not decide the real rights 
of the parties but leave them to Al- 
mighty, Nagaland has progressed by leaps 
and bounds, it is one of the most for- 
ward States in India, a great leap is evi- 
dent in the life style of the Nagas, ad- 
vancement is noticeable: all-around : and 
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in every sphere of Naga activities, It is 
an intriguing question whether the court 
system constituted under "the Rules” 
should remain passive to the great 
march and advancement and instead 
continue to decide cases not on merit 
but leave the decision to Nature or to 
chances, This case is a shining example 
that old values should give way to new 
and some of the practices followed 50 
far by the courts governed by the Rules 
for the Administration of Justice and 
Police require changes, We must serious- 
ly consider the advisability of forcing 
the parties to take oath and leave the 
ultimate decision to Almighty. 


3. It is true that oath taking is an 
age-old custom which has been acted 
upon in practice for a long period and 
We know that it was by common consent 
remained as the governing rules of the 
Nagas. A valid custom must not only be 
ancient, certain and reasonable but must 
be sound and reasonable, A custom to 
Which the people do not pin faith must 
Sive way. as no unreasonable and anti- 
people custom can or should be retain- 
ed and continued to be treated as Cus- 
tomary Law, In the instant case the peti- 
tioners refused to take oath. Naturally. 
they wanted a decision from the court. 
However, we refrain from expressing 
any opinion whether the practice of oath 
taking by the parties to an action should _ 
be encouraged or discouraged, valid or 
invalid. as + is for the legislature to de- 
Cide the question, We would like to im- 
press upon all including the courts of 
the Gaonburahs as well as the Courts of 
the Dobhasis that whenever a dispute 
arises, it is their obligation as judges to 
make all out efforts for effective and 
Speedy disposal of disputes. Delay in 
disposal of the disputations create hard- 
Ships, tensions, anxieties and hostilities 
among the parties, In good old davs 
such disputes Were decided by these 
courts in a silver quick fashion and that 
too finally. The Courts never dilly dalli- 
ed with the disputes, They used to Set 
at rest all disputes speedily. Therefore. 
We have had a glorious court-system in 
Nagaland where the litigants obtained 
Speedy and cheap justice, We feel that 
the old practice should be restored and 
the courts should be up and doing to 
decide all intra-village and inter-village 
disputes speedily, In the instant case we 
are unhappy to say that the Dobhasis 
Court did not make any exercise to de- 
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termine the dispute. Instead it took a 
short cut slipshod method of asking for 
parties to take oath. Oath taking is a 
voluntary act. There should not be any 
compulsion. Where a party refuses to 
take oath, the court should proceed to 
discharge its obligation and decide the 
Case according to the Naga Custom and 
the Law, It is true that these courts as 
enjoined by “the Rules” should first of 
all see shat the parties arrive at a settle- 
ment, Indeed they ought to assist the 
parties to reach at an amicable settle- 
ment. However, when the parties fail 
to arrive at an amicable settlement the 
court should earnestly try to 
decide the legal rights of the parties. 
The aforesaid courts are part of the 
court-system in India: they have consti- 
tutional obligation to determine the cases 
upon hearing the parties and their wit- 
nesses, In our opinion the easy method 
of forcing the parties to take oath should 
be discarded. 


4. In the instant case in the court of 
tha Dobhasis the petitioners refused to 
take oath for which they were fined 
Rs. 500. 


5. The learned counsel for the par- 
ties have failed to show before us any 
law or custom which authorises the 
court to impose fine on a party, if it 
decline to take oath. In the interest of 
public or the villagers, it was the obliga- 
tion of the Courts to see that paddv 
fields of the parties got reasonable and 
proportionate water. They should have 
locked to the interest of the villagers, 
decided the rights of the villagers to 
draw reasonable water from the river. 
Surely the Court could have made neces- 
sary prohibitory order restraining the 
parties not' to do any act which was 
harmful or. injurious to the interest of 
the villagers, From the decision of the 
Court of Dobhasis the parties came to 
the court of the Additional Deputy Com- 
‘missioner, Kohima but could obtain “no 
decision”. The learned ADC was of the 
view that the claims of the petitioners 
were barred by principles of “res judi- 
cata” so nothing was decided at that 
end. 


6. We fail to fathom the order. How 
the appeal was barred by res judicata? 
Realising the hollowness of the decision 
the learned counsel for both the parties 
prayed before us that the case ‘should be 
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sent down to the court of the learned 
ADC, Kohima tb decide the disputes ac- 
cording to law. The learned counsel for 
the parties also| expressed that we should 
lay down the laws regarding framing of 
issues, the importance thereof and the 
meaning of principles of “res judicata”. 

7. Tt is well known. that the courts 
governed by the Rules for the admin- 
in Nagaland are not 
governed by the Civil P. C. Only the 
spirit of the Code is applicable and the 
courts are not bound by the letter of the 
Code. The people of Nagaland are sim- 


ple, trial machinery and the trial sys- 
tem are simple |and “the Rules” were 
framed with anjeye to simplify that 


the technicalities) of the Code should not 
trammel litigation embarked upon by a2 
people not used to them, The guiding 
factor of “the Rules” is that both the 
parties should be able to present their 
eases effectively and unhampered by the 
technicalities of complex laws, There- 
fore, the complex Civil P. C. have not 
been applied and instead only the spirit 
of the Code has | been directed to be ap- 
plied ‘so that justice may not fail on ac- 
count of technicalities, The object of “the 
Code” is to restrain or contro] the discre- 
tion of the courts, In Nagaland, it was 
considered necessary that the cases 
should be decided on the basis of 3 pil- 
Jars (1) Justice, (2) Equity and (3) good 
conscience, Therefore, discretion should 
play a greater role than technical Rules 

and the spirit of the Code has been made 
applicable for the best interest of the 
people. In Nagaland discretion of the 
courts or judicial Officers is not subject- 
ed to rigid control. Removal of the tech- 
nicalities was aimed at speedy but deli- 
berate justice and meant for cutting 
short what We say tlong distance liti- 
gation”. | 

8. However, there are certain rules 
or legal maxim | applicable the world 
over: they are of universal application 
One amongst them is that it is the duty 
of the Presiding ‘Officer of the Court 
to know and letiknow the  disputants 
the real claims of the respective parties. 
When both the parties file their respec- 
tive claim the court has to find what 
was affirmed by the one party and deni- 
ed by the other, Framing of issues arise 
when a material | proposition of fact or 
law is affirmed by the one party and 
denied by the other. The court must as- 
certain what material 


| 


propositions of 


+ 
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fact or law (including ewstomary lav) 
are affirmed by the one party and den- 
ed by the other, The couct must infern 
the parties What are the mał- 
ters of dispute betwesn the parties. 
These are called issues under “the Code’. 
Without ascertaining the issues, le. 
material proposition on which the par- 
ties will bring witnesses end adduce evi- 
dence, it is not possible for the parties 
fo lead evidence nor is it possible for tre 
court to decide the real disputes. Sinee 
the beginning of  civilizazion throughout 
the world it Was considered by the court 
to determine such issues and inform 
them to the parties, This enables the 
parties to get opportunity to adduce ei- 
dence, In Nagaland, if we look to the 
past history of the court-system we find 
that the courts used to get a grip of the 
issues and used to inform the partes 
about them. The reasons are too obvic.s, 
as after issues are framed, the partes 
adduce evidence and thereafter fhe 
court renders decision. On the issues, 
such decisions are fina. decisions, Of 
course subject to appeal. If the deci- 
sions are appealed and he findings are 


upheld or partly upheld or wholly re- 
jected such decisions of the appellate 
court becomes final. 

9. Framing of issues in a manner 
laid down in O. XIV of the C.P.C. is 
essentially necessary in Nagaland as zhe 
principles governing the rules are of 


universal application. Even in the recent 
past, all Officers and Courts  constitused 
by “the rules” used to inform the par‘ies 
about the material proposition of fact 
or law affirmed by the ene party and 
denied by the other, ani while writng 
out judgments they used to formulte 
the points for decision, Fhis is our rast 
tradition. Framing of issizes is necessary 
for court to get a grip of the case, which 
enable it to determine the material peo- 
positions affirmed by the one party end 


denied by the other. It affords the par-- 


ties to know the real .cas2 put up by che 
parties and to adduce evidence accord- 
ingly. It also enables the appellate or 
the revisional court to cetermine wne- 
ther substantia] justice Fas been done 
to the parties. This apart, the spirit of 
the provisions of S. 11 af the C.P.C. nas 
been made applicable in the areas gov- 
erned by the Rules of Administration of 
Justice by the SupreMe Tourt in Guru- 
mayum Sakhi Gopal Sarma v. K. Ongi 
Anisija Devi, Civil Appeal No. 659 of 
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1957 decided on 4-2-61. The Supreme 
Court has laid down that the spirit of 


S. 11 is applicable in the areas governed 
by “the rules’, That being the position 
of law, it is now imperative for the 
courts governed by “the Rules” to frame 
issues, for the simple reasons that S. 11 
of the Code forbids a Court to try a suit 
in which the matter directly and sub- 
stantially in issue has been directly and 


substantially in issue in a former suit 
between the same parties, or between 


the parties under whom they or any of 
them claim, litigating under the same 


title, in a court competent to try such 
subsequent suit or the suits in which 
such issue has been substantially raised 


and has been finally decided by such 
Court, Therefore, it is crystal clear that 
issues need be framed in a civil action 
even in Nagaland where Civil proceed- 
ings are governed by “the Rules”. 


10. The doctrine of res judicata rest 
on the principle that one should not he 
vexed twice for the Same cause and 
there should be finality of litigation. The 
rule also rests on public policy. Res judi- 
same issue 
Once again in respect of the issues Which 
have been conclusively determined in 
a previous suit. The principles of res 
judicata are applicable under the follow- 
ing conditions: (1) There must be identi- 
ficability of the issues, that is. the matter 
directly and substantially in issue in the 
Subsequent suit must be the same mat- 
ter which was directly and substantially 
in issue in the former suit, (2) There 
must be identity of parties, that is, the 
former suit must be between the same 
parties or between the parties under 
whom they or any of them claim, Jiti- 
gating under the same title. (3) The par- 
ties to the suit must litigate under the 
Same title in the former suit. (4) The 
Court which decided the former suit 
Was competent to try the said suit. (5) 
Finality of the decision. The matter di- 
rectly and substantially in issue in the 
subsequent suit must have been heard 
and finally determined in the former suit. 
These are the main factors which 
govern the principles of “res judicata” as 
defined and explained in Ss. 11 and 12 
of “the Code”. 


11. A word about the meaning of the 
expression “cause of action”. The ex- 
pressions are inextricably mixed up with 
the provisions of S. 11 of the Code, In 


112 Gau. 


a civil suit or action the plaintiff is re- 
quired to include the whole of the claim 
to which he is entitled to make in re- 
Spect of the causes of action. In short, 
the expressions cause of action mean the 
whole of the material fact which is ne- 
cessary for the plaintiff to allege and 
prove in order to succeed. It does not. 
however, necessarily include other facts 
including those facts which have no re- 
lation to the material evidence necessary 
to prove the case of the plaintiff. 


12. We have set out the meaning of 
the term of “cause of action”. We have 
explained Why issues need be framed by 
the. Courts governed by “the Rules”. We 
have alsə pointed to the decision where- 
by the Supreme Court has categorically 
Stated thet principles of res judicata 
are applicable in the areas governed by 
the Rules where the letter of the Code 
are inapplicable, but the spirit of the 
‘act is applicable. 


13. The impugned order is bad as the 


learned Additional Deputy Commis- 
sioner failed to appreciate the true 
_meaning of the expressions “res judi- 


cata” Accordingly we remand the mat- 


ter to the learned Additional Deputy 
Commissioner. Kohima, He shall frame 
appropriate and proper issues. If the 


learned Additional Deputy Commissioner 
considers that the parties should be 
given an opportunity to adduce evidence. 
he may take evidence and decide the 
issues finally and for good, so that de- 
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cisions rendered by him may become 
res judicata in a subsequent suit or ac- 
tion. We direct the learned Additional 
Deputy Commissioner to determine alj 
the disputes between the parties. name- 
ly, their right, title and interest in re- 
spect of the subject matters of the dis- 
pute fully and finally, In Nagaland liti- 
gants villagers suffer miseries, agcnies 
and anxieties due to failure of the courts 
to decide the main dispute. Almost all 
such litigations are at par with public 
interest litigations because the disoute 
arises between the villagers of one vil- 
lage with those ‘of the other village. 
Such disputes ought to be tried and dis- 
posed of fully and finally so that hosti- 
lity between the: villagers do not mount 
to the extent which might create law 
and order problems We are constrained 
to observe that the learned Additional 
Deputy Commissioner shall uphold the 
mandate of the Constitution and recog- 
nize human rights and shall dispose of 
the matter as expeditiously as possible. 


} 

14, For the foregoing reasons We set 
aside the impugned judgment and orders 
and remit the case to the learned Addi- 
tional Deputy Commissioner, Kohima, 
for disposal of the disputes between the 
parties in accordance with law. No order 
as to costs. | 

. Order accordingly, 
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AIR 1982 GOA, DAMAN AND DIU 1 
Dr. GUSTAVO FILIPE COUTO, Ag. J. C. 
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Dr. Ku. Maria D. P. de Rego and others, 
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Special Civil Appln. (W. P.) No. 120 of 
1981, D/- 12-10-1981. 


' (A) Constitution of India, Art. 226 — 
Natural justice — 
graduate Course in Medical College — 
Modification of rules prevalent at the 
time of selection — Proof -of alleged 
evidence to be 
taken — Failure of 
modification — Held, it could not be said 
that fair play and justice had been vio- 

; (Para 6) 


(B) Constitution of India, Art. 14 — 
Reasonable classification for special treat- 
ment -— Not barred. 


Reasonable classification for the pur- 
pose of special treatment is not barred 
and the test of reasonableness is that : 
(i) the classification is retional and based 
on intelligible differentia which distingui- 
shes the persons or the things that are 
grouped together from others that are left 
out of the group, and (ii} the basis of dif- 
ferentia has a rational nexus or relation 
with the policy or the object.to be ac- 
hieved. . (Para 7) 


‘“ (C) Constitution of India, Arts. 226, 14 
— Admission to post-graduate course in 
Medical College — Question as to parti- 
cular rule as prevalent at the time of 
selection —- Parties _ net in agreement 


about. this point — Such an. open ae 
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`- determination —. 


Admission to post- 


peczitioner to prove. 


tion of fact requiring evidence for its 
Petitioner’s contention 
being doubtful and-not established: — 
Selection could not be said: to be arbit- 
rarily done — Art. 14 not violated. 
(Para 7) 


(D) Constitution of India, Art. 144 — 
Admission to post-graduate course in 
Medical College — Oral directions for 
selection of candidates on earlier occa- 
sion without knowledge and consent of 
Government — Dean acting beyond scope 
of his authority and arbitrarily — Doct- 


` rine of promissory estoppel does not come 


into operation in subsequent selection of 
candidates. AIR 1980 a 1285, Applied. 
(Evidence Act (1872), S. 115 — Promis- 


sory estoppel.) (Para “43) 
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F. Rebello, for Petitioner; J. Coelho ~ 
Pereira, (for No. 1) and J, Dias, Govt. 
Advocate (for Nos, 2 to 4), for Respon- 
dents. 


ORDER :— Dr. S. K. J uwarkar, resi-. 
dent of Pediatrics, Goa Medical College, 
Panaji, challenges in this petition filed’ 
under Art. 226 of the Constitution, the 
validity of. the selection of Dr. “(Kim.) 
Maria D. P. dé Rego,’ respondent No. 1. 
for the Peet eaves course. iw Pedia 


feat 
: “ar! b, 
n 


. * 
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trics, and prayed that her selection be 
quashed and respondents Nos. 2 to 4 be 
commanded to select him instead by 
writs of certiorari and mandamus, respec- 
tively, or any, other appropriate writ, 
order or direction. 


2. The case of the petitioner is that 
he holds a Degree of M. B. B. S. since 
April, 1978. He has passed the First 
M. B. B. S- with an aggregate percen- 
tage of 62.62% the Second M. B. B. S. 
with an aggregate of 64% and the Final 
with an aggregate percentage of 64.40% 
The Goa Medical College has facilities 
for -training students to appear.for the 
M. B. B. S. courses conducted by the 
Bombay University. On 29th June, 1981, 
applications were invited for ` Post- 
Graduate courses in the Pediatrics De- 
partment and the last date for receiving 
such applications was the 16th of July, 
1981. The number of seats shown was 
ONe and the petitioner applied for . the 
said seat. By notice, dated 20th July, 
1981. issued in continuance of the Notice, 
dated 29th June. 1981, it was announced 
that the number of seats of Post-Graduate 
courses in the Pediatrics Department 
was two. Admissions to Post-Graduate 
courses are based on the Rules framed 
by the Sub-Committee for drafting Rules 
for selection of. candidates to Post- 
Graduate studies of the Goa Medical 
College along with the Association of the 
Resident doctors known as ‘the Goa As- 
sociation of Resident Doctors’, to be here- 
inafter referred to as GARD. 


Rule (1) of the initially framed Rules 
was harsh and oppressive and as such, 
GARD served demands on respondent 
No. 2 and thereupon, respondents agreed 
to discuss the matter. A meeting tock 
place on 5th August, 1980, between the 
representatives of the GARD on the one 
hand and the Chief Minister for Goa, 
Daman and Diu, the Health Secretary to 
the Government of Goa, Daman and Diu 
and, the Dean of the Goa Medical Col- 
lege on the other hand and, - among 
others, the demand that the Rules for 
admission for the Post-Graduate courses 
be framed in form of Prospectus to be 
effective for a period of five years and in 
consultation with the executive of the 
GARD- was considered. On 8th Septem- 
ber, 1980 another meeting was held þe- 
tween the members of the Sub-Committee 
for drafting the Rules for selection of 
candidates for Post-Graduate studies and 
the GARD and the Dean made a sugges- 
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tion that ‘the merit list should be drawn 
by adding aggregate percentage of three 
M. B.’ B. S. examinations and the subject 
percentage for which the candidate seeks 
Fost-graduation. 


The deduction lof 5% marks for failure 
in the examination should be done from 
the subject marks of that subject in 
which- the candidate has failed while cal- 
culating the aggregate percentage and 
not from the aggregate total percentage 
as is done at thé present nor from sub- 
ject percentage for computing the merit 
list. This suggestion was not opposed by 
any other member of the Committee and 
the GARD agreed with it. By letter 
No. 71-50- 80/PHD. dated 3rd January, 
1981 - confirmed in terms, what was 
agreed on 5th August, 1980 including the 
rule pertaining to the selection for Post- 
Graduate courses, Candidates hed to be 
selected in February, 1981 for Diploma 
Courses in the various Faculties with the 
College of Physicians and Surgeons, 
Bombay, and the jselection was done tak- 
ing into considération:the new Rules as 
suggested by the ‘Dean and agreed to by 
the GARD. | 


The amended Rules were the only 
Rules in existence at the time applica- 
tions were invited for the two seats in >: 
the Pediatrics Department. After ap- 
plications were invited for filling up the 
seats for Post-Graduate courses, on the 
20th July, 1981, the representative of 
the College Council acting on behalf of 
the College as also the Dean of the Goa 
Medical College arrived at an agreement 
with the representatives of the GARD, 
according to which, the deduction of 
marks for failure was to be effected from 
the subject marks. used for calculation of 
aggregate marks as had been followed for 
the selection of January/February, 1981 
and, (2) the method of computation is an' 
ad-hoc arrangement applicable only for 
July/August, 1981 | batch of selection for 
Post-Graduate courses. There were two 
seats in the Department of Pediatrics and 
the name of one of the candidates select- 
ed for one of the) seats was announced 
on 10th August, 1981 and the name of the 
second on the 18th August, 1981. 


Besides the petitioner and the respon- 
dent No. 1, one Dr. (Kum:) Alka Sardesai 
was also-a candidate for the second seat 
in Pediatrics and | respondent No. 1 has 
been preferred over the petitioner and 
the said Dr. (Kum.)} Sardesai, respondent 
No, 2 having applied therefor the initial . 


i 


2 | 


1982 


Rules. As per these non-amended initial 
Rules respondent No. 1 and Dr. (Kum.) 
Sardesai have each the same percentage 
of 124, whereas the petitioner gets a per- 
centage of 123.04. However, as per 
amended Rules, petitioner gets an aggre- 
gate of 126.12 whereas r2spondent No. 1 
and Dr. (Kum.) Sardesai have a percen- 
tage of 124 and is, therefore, entitled to 
the second seat in Pediatrics. 


3. Only respondents Nos. 1 and 2 filed 
their returns. Their case, in short, is that 
the petition is mala fide and vexatious, 
the petitioner having indulged in ‘sup- 
pressio veri and suggestio falsi’ and having 
based his petition on disputed questions of 
fact which require evicence to be led. 
Petitioner did not pass his final M. B. B. 5. 


at the first attempt, hav_ng failed in all’ 


the subject at the final M. B. B. S. in 
October, 1977 and having been successful 
only when he appeared in April, 1978. 
The admission to the Post-Graduate 
courses is not based on rules framed by 
the Sub-Committee for drafting rules for 
selection of candidates to the Post-Gradu- 
ate seats of the Goa Medical Coilege 
along with the GARD tut in accordance 
with the Rules approved by the Govern- 
ment (Annexure ‘A’), which had been 
drafted by a Sub-Committee of the Col- 
lege staff in consultation with the GARD. 
These rules are not statutory rules but 
merely administrative instructions. There 
was no demand to ameni the Rule (1) in 
the Charter of Demands considered at 
the meeting held on 5th August, 1980, be- 
ing a fact that the Government was not 


a party to the said me=ting and the sug- — 


gestions made by the Cean, Dr. Bhargava 
were never communicated to the Govern- 
ment. 

By letter dated 3rd January, 1981, the 
Government communiceted .as_ to what 
was agreed at the meeting held on 5th 
August, 1980 and to whet extent. A copy 


of the resolution passed by the General 


Body of the GARD held on 2nd February, 
1881 was sent to Dr. Bhargawa who re- 


corded only the words ‘academic section’ 


without showing thereky his agreement. 
Dr. Bargava, however, instructed orally 
Dr. Ghogte, Professsor of Physiology, 
that the suggestions made in the afore- 
said resolution be followed in the selec- 
tion to be done in February, 1981 and 
Dr. Ghogte appears to Lave followed the 
same for February selection. The said 
resolution was never sent to the Govern- 
ment nor the Government was aware of 
the oral directions giver. by Dr. Bhargava 
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The Rules applicable for the selection for 
Post-Graduate degree and diploma cour- 
ses are the Rules made in Decem., 1977, 
as modified subsequently by Orders of- 
this Court. The oral instructions given 
by the then Dean, Dr. Bhargava, to 
Dr. Ghogte are in breach of the Decem- 
ber Rules. These Rules were drafted by 
the Selection Committee of the College 
in consultation with the GARD in Decem- 
ber, 1977 and accepted and approved by 
the Government. ; 


By letter dated 3rd January, 1981, the 
Government agreed that rules will be 
framed for Post-Graduate registration in 
consultation with the executive of the 
GARD and the same will be published in 
the Government Gazette for inviting ob- 
jections, if any, before finalization. No 
change in the Dec., 1977 Rules has been 
made by-the Sub-Committee in consulta- 
tion with the GARD, but in 1978 the 
Government made an additional Rule tothe 
effect that in selecting candidates for the 
Post-Graduate courses, students of the 
current batch only should be considered 
and students of the earlier batches should 
be precluded from being selected. The 
said Rule was challenged in Writ Peti- 
tions Nos. 106 and 164, both of 1978: (re- 
ported in AIR 1981 Goa 39), and this 
Court struck down the said additional 
Rule as violative of Art. 14 of the Con- 
stitution as also because the Rule was 
made much after applications were invit- 
ed and preferred and hence, was against 
the principles of natural justice. 


4. It was argued before me by 
Mr. Rebello, learned advocate appearing 
for the petitioner, that the Rules framed 
in December, 1977 were never approved 
by the Government, The- said Rules were 
made by the Dean of the Goa Medical 
College who, ‘as such, had all the auth- 
crity and power to amend or modify 
them .and accordingly, he modified them 
in the terms of his suggestion made in 
the meeting held on 8th September,, 1980 
which was accepted by the GARD. Hence, 
the Rules existing on 29th June, 1981 
were the said Rules of December, 1977 
as modified in accordance with the sugges- 
tions made in the said meeting of 8th 
September, 1980. In the premises, it was 
contended by Mr. Rebello that: (i) there 
was a departure from the Rules existing 
on 29th June, 1981 while making the 
selection of respondent No. 1 and such 
departure was done without notice to the 
petitioner in violation of the principles 


` , > 4 Goa-. 


' of natural: justice and- fair. play; (ii) the 


Rules as existing on 29th June, 1981. were: 


not followed and, as- such, the ` selection 


made contrary to them is arbitrary and’ 


violative of the Art. 14 of the Constitu- 
tion; and (iii) the Rules existing on 29th 
June 1981 should. be enforced by virtue 
of the doctrine of the. promissory estop- 
pel... 
5» I shall deal with these points seria- 
tim. But : before that, it is pertinent - to 
note that the crux of the problem resides 
in knowing what were the Rules prevail- 
ing at the relevant time the selection of 


the respondent No. 1 was made. Accord- 


ing to the petitioner, those Rules. were 
the December, 1977 Rules as modified by 
the suggestions made by. Dr. Bhargava on 
8th September, 1980 and accepted by the 
GARD, whereas it is the case of the 
respondents Nos. 1 and 2 that the prevail- 
ing Rules were the December, 1977 Rules 
as modified by the Orders of this Court. 
In order to substantiate his submission, 
petitioner placed reliance on the Annex- 
ures C, D and E to the petition as well 
as on the admission that selection of 
candidates 
made in February, 1981 was done follow- 
ing the aforesaid suggestions of the Dean 
and accepted by the GARD. Annexure 
‘C’ is a copy of the minutes of a meeting 
that appears to have been held on the 
8th September, 1980. by the members of 
the Sub-Committee for drafting rules for 
selection of candidates of Post-Graduate 
studies and embodied at paragraph 3 the 
suggestion made by the Dean, Dr. Bhar- 
gava. 

Annexure 'D’ is a 
tion passed by the General Body of the 


for Post-Graduate courses 


copy of the resolu- 
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quired in case- the December, 1977 Rules: 
had already been modified. This is,. ther- - 


' fore, an open question of fact which can’$. . 


be determined in. this petition. 


It is true that Mr. Rebelo ` dendea 
that respondents did not prove that the 
December, 1977 Rules had been approved 
by the Governinent and that the very 
circumstance that the selection of candi- 


' dates for the Post-Graduate courses made 


‘such approval was necessary. 
‘view of the Judgment of this Court m 


# 


GARD agreeing to the aforesaid sugges~ - 


tion of the Dean. Annexure ‘E’ is a copy 
of an agreement that’ appears to have 
been arrived at between the representa- 
tives of the GARD on one side‘ and the 
representatives of the College Council on 
the other. These exhibits do not, however, 
prove that the Rules framed in: Decem- 
ber, 1977 were lawfully amended, speci- 
ally in the light of the contention of 
respondent No. 2 that the December, 1977 
Rules (administrative: instructions) were 
approved by the Government and. that 
the suggestions made by. the Dean and 


agreed upon by the GARD were not 


brought - -to the-notice. of the.. Government 
and were ' never approved, Indeed, this 


contention .of. the respondent No. 2 gets” 


some, support- ` from: the- very Annexure 
E- . Because: ‘no. Such: agreement: Was: Ter 


- self- to this question, it won! t be out’ of a 
che ir 


Art.. 14 of the. 


in February was! done in accordance with 
the suggestions of the Dean and duly ac- 
cepted by the GARD establishes that no 
‘But, 


“Mukul Madhukar Sinai: Mahatme v 
Dean, Goa Medical College, Panaji” (AIR 
1981 Goa 39), this contention loses its 
force. In fact, by quashing the Govern- 
ment order whereby an additional rule 
has been added to the December. 1977 
Rules, this Court impliedly recognised 
that the said Rules had been framed 
with knowledge | and/or approval of the 
Government. | 


6. The question of whether. or not the ` 
December, 1977 Rules were modified as 


alleged by the petitioner - remains, there- 


fore, open and it} requires evidence ta be 
determined. This | circumstance and the 
absence of sufficient enabling material 
prevent the Court from arriving at a 
finding as. to whether or not there existed 
a departure from | the existing Rules while 
making the selection of respondent No. 1. 
No doubt, if there was such.a departure 
and no prior notice thereof was given 
to the petitioner, the principles of natural 
justice and fair | play would have been 
violated. _ This departure was to have 
been firmly established by the petitioner, 
but he failed to’ discharge this burcen, 
having failed particularly to: prove that 
the Rules prevailing at the time of the 
selection of respondent No. 1-were the 
Rules as modified) in accordance with the 
suggestions of the . Dean, Dr. Bhargava 
and agreed by. the GARD. Hence I am 
unable to accept that- the principles of 
natural justice and fair play bad: been 
violated while selection of respondent 
No. 1 was made. | l 


4. The second point raised by the peti- 
tioner is that the selection of. the respon- 
dent No. 1 was arbitrary and violative of 
Constitution because the 
Rules. as. existing! on 29th ‘ June, ‘1981 
were not: followed. While addressing my- 


order : to. reeolleet; that. Art, . 14 y of, 
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before the law or the equal protection of 
thé laws within the Territory of Indfa 
though such right or prot=ction 
absolute and may be. subzect to reason- 
able restriction. The Supreme Court has, 
in a plethora of cases, examined and ex- 


plained the scope of the szid Art. 14 ard 


it ‘suffices therefore, to recall that reason- 
able classification for the surpose of spz- 
cial treatment is not barred and the test 
of reasonableness is that: (i) the clasg- 
fication is rational and based on_intelH- 
gible differentia which distinguishes the 
persons or the things that are grouped 
together from others that are left out of 
the group, and (ii) the basis of differentia 
has a rational nexus or relation with the 
policy or the object to be achieved. 


. It would be, as such, ir this light that 
the contention of the petitioner had to 
be examined and consicered. But pezi- 
tioner’s submission that fhe selection of 
respondent No. 1 is arbitrary and viola- 
tive of Art. 14 of the Constitution is 
solely based on the allegation that the 
Rules fer selection as existing on. 2€th 
June, 1981 were discard2d and not fol- 
lowed. The material and relevant point is, 
therefore, respecting to what were the 
Rules prevailing at the time of the selec- 
tion. Parties are not in agreement on tais 
Point, which remains an epen question of 
fact requiring evidence fcr its determima- 
tion. Hence, the basis of -petitioner’s cen- 
tention being doubtful ard not establish- 
ed, I am not in a position to say and hold 
that the selection of respondent No. 1 was 


‘arbitrarily done and in violation of Arti- 


cle 14 of the Constitution. 


8. The last point raised by the peti- 
tioner is that the Rules-existing on 23th 
June, 1981 were the December, 1377 
Rules as amended in accerdance with the 
suggestions of the Dean, Dr. Bhargava 
and agreed by the GARD, and that sach 
Rules should be enforced by virtue of the 
doctrine of promissory estoppel, parti- 
cularly on account of che circumstance 
that admittedly the said Rules were acted 
upon while selecting cardidates for pəst- 


= Graduate courses in February, 1981. It 


has been contended by Mr. Rebello that, 
although admittedly such Rules were 
acted upon while making selection of 
candidates for the Post-Graduate courses 
in February, 1981, respondent No.. 2: de- 


parted from. such Rules while making the 


selection of respondent Mo. T. Thus: acting: 


‘upon: the-aforésaid Riles gives: ‘nisé’'to dr 


. 5. K. Juwarkar v.: Maria-D:;- P.. de. Rego: 
Constitution confers the right to equality -» 


is net. 


missory estoppel -and makes; .as-there is.- 
departure from the- principles of promis- 
sory. estoppel, -the -said Rules EERE 
against the authorities. i 


3. In “Motilal Padampat Súpan Mills 
Co. Ltd. v. State of U. P.”, (ATR 1979 SC- 
621), while noting that the doctrine of 
promissory estoppel is a principle evolv- 
ed to avoid injustice, Their Lordships ob- 
served (at p 631): 


“The true principle'of promissory estop- 
pel seems to'be that where one party has 
by his words or conduct made to the 
other a clear and unequivocal promisé 
which is intended to create legal relations 
or effect a legal relationship to arise in 
the future, knowing or intending that it 
would be acted upon by the other party 
to whom the promise is made and it is 
in fact so acted upon by the other party, 
the promise would be binding on the 
party making it and he would not be en- . 
titled to-go back upon it, if it would be 
inequitable to allow him to do so having 
regard to the dealings which have taken 
place between the parties, and this would 
be so irrespective of whether there is any 
pre-existing relationship between the par- 
ties or not”, 


And after Keer observing that “It is 
indeed the pride .of constitutional demo- 
cracy and rule of law that the Govern- 
ment stands on the same footing as a 
private individual as far as the obligation 
of the law is concerned and that the Gov- 
ernment cannot claim to be immune from 
the applicability the rule of promissory 
estoppel”, the Supreme Court note (at 
p. 622): 

“But if the Government makes such a 
promise and the promisee acts in reliance 
upon it. and alters his position, there is 
ho reason why the. Government should 
not be compelled to make good such pro- 
mise like any other private individual. 
But since the doctrine of promissory 
estoppel is an equitable doctrine, it must 
vield when the equity so requires”. 

10. In “Century Spinning and Manu- 
facturing Co. Ltd., v. Ulhasnagar Munici- 
pal Council” (AIR 1971 SC 1021), it has 
been similarly óbserved (at p. 1024) :—- 


“Public bodies are as such bound as 


. private individuals to carry out represen- 
‘tations ‘of facts 


and promises: made by 
them, relying on which other persons have 


-altered their position, to their prejudice, 
‘The obligation arising against am indivi- ' 


dual. oùt 'of his representation amounting 


vto a: eee imay.. be’ -enforeed-ex-contra~ 
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ctu by a person who acts upon the promise; 
when the law requifes that a con- 
tract enforceable at law. against a public 
body shall be in certain form or be 
executed in the manner prescribed by 
statute, the obligation may be enforced 
against it.in apprepriate cases in equity. 
In Union of India v Indo-Afgan Agencies 
Ltd. (1968) 2 SCR 366 : (AIR 1968 SC 718) 
this Court held that the Government is 
not exempt from the equity arising out 
of the acts done by citizens to their pre- 
judice, relying upon the representations 
as to its future conduct made by the Gov- 
ernment”. i 


It was also observed that {at p. 1025)— 

“A public body is. in our judgment, not 
exempt from the liability to carry out 
its obligation arising out of representa- 
tions made by it relying upon which a 
citizen has altered his position to his pre- 
- Judice”. 

11, It is, therefore, well settled that 
the doctrine of promissory estoppel has 
application against the Government. So 
also settled is that public bodies infringe 
directly the guarantee of equality em- 
bodied in'Art. 14 of the Constitution 
when they depart without reason from 
the norms laid’ down by them te dis- 
charge their functions. Accordingly, this 
Court, placing reliance on the observa- 
_tions made by the Supreme Court in the 
ease of Dr. Amarjit Singh Ahluwalia v. 
State of Punjab (AIR 1975 SC 984), held 
in the case of Gladson Menino Vaz v. Goa 
Medical College, Panaji, (AIR 1981 Goa 
21) that ‘Administrative instructions 
may not have force of law, but no Gov- 
ernment on its sweet will could depart 
from them without rational justification 
or valid reason. Any departure made 
without rational justification will amount 
to clear violation of Articles 14 and 16 of 
of the Constitution.” l 


12. Respondent No. 2 specifically 
denied that the December, 1977 Rules 
were ` modified in accordance with the 
suggestions made by the then Dean 
Dr. Bhargava and agreed upon by the 
GARD. And in para 11 of the affidavit- 
in-reply, while admitting that selection 
for the post-graduate courses were made 
in February. . 1981 following the said 
suggestions of Dr. Bhargava, it was stat- 
ed -that this was done on account of the 
oral instructions of the said Dr. Bhar- 
gava, given without the knowledge and 
approval of the Government. It was fur- 
ther stated, in para 20 that what was done 
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in February, 1981 was illegal, arbitrary 
and. without authority. And Mr. Dias, 
learned Government advocate, has also 
argued that Annexure ‘E’ to the petition 
clearly shows that the December, 1977 
Rules were not) amended as alleged by 
the petitioner because the agreement that 
the said Annexure purports to embody 
would not have |been required in case the 
Rules had been) already amended. This 
stand of the respondent No. 2 gets cor- 
roboration to some extent in the judg- 
ment of this Court in the case of Mukul 
(AIR 1981 Goa |39) (supra) whereby it 
was impliedly recognised that the prevail- 
ing Rules are the December, 1977 Rules 
as modified by this Court. This. factual 
S:tuation is most relevant and important 
for the purpose|of determining whether 
or not the Government was bound to 
follow by virtue of the doctrine of pro- 
missory estoppel the Rules adopted for 
the selection of | candidates for the post- 


graduate courses in February, 1981. 


13. In the case of "M/s. Jit Ram Shiv 
Kumar v. State !of Haryana” (AIR 1980 
SC 1285), their Lordships of the 
Supreme Court held {at p. 1305) :— 


' “On a consideration of the decisions of 
this Court it is clear that there can be 
no promissory estoppel against the ezer- 
cise of legislative power of the State. So 
also the doctrine cannot be invoked for 
preventing the Government from acting 
in discharge of its duty under the law. 
The ‘Government would not be bound by 
the act of its officers and agents who act 
beyond the scope of their authority and 
a person dealing with the agent of the 
Government must be held to have notice 
of the limitations of his- authority. The 
Court. can enforce compliance by a pub- 
lic authority of the obligation laid on 
him if he arbitrarily or in his mere whim 
ignores the promises made by him on be- 
half of the Government It would be open 
to the authority to plead and prove that 
there were special considerations which 
necessitated his not being able to comply 
with his obligations in public interest.” 
Applying these principles to the- instant 
case and being apparent on the face of 


the record that the then Dean, 
Dr. Bhargava acted Beyond the 
scope of his authority and arbitrarily, 


and without the knowledge and consent 
of the Government gave oral directions 
for the selection 'of candidates for the 
post-graduate courses to be made in 
February, 1981 in contravention of the 


yp 
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existing Rules, the doctrine of promissory 

estoppel does not come into operation 

the present case. $ 


14. The case of the pet-tioner is sole-y 
based on his -allegation that the Decem- . 
ber 1977 Rules had beer amended = as 
suggested by the then Dean, Dr. Bharg- 
gava, for according to such amended 
Rules he would have beer the candidae 
with higher percentage and, therefore, 
entitled for selection. He admits thet, 
following the December 1977 Rules, res- 
pondent No. 1 and one Dr. (Kum) Sar- 
desai are in higher posicions than him. 
He did not succeed in establishing and 
proving that the December 1977 Rulss 
were amended as allegei by him, nor 
that in the context of the case, the said 
allegedly amended Rules are enforceatle 
by virtue of the doctrine of promissozy’ 
estoppel. Petitioner, therefore, failed to 
make out a ease justifying the exercBe 
of its writ jurisdiction by this Court. Tre 
petition is accordingly Jismissed. Tae 
provisional registration of Respondent 
No. 1 made in pursuance to this Court’s 
erder, dated 24th Augusz, 1981, to ae 
regularised, 

Petition dismissed. 
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The Goa Cancer Sociezy, Petitioner v. 
Dr. Antonio F. G. Pinto, Fespondent P 


Civil Revn. Appin, No. ' 174 of 19860, 
D/- 23-6-1981. 


Civil P. C. (5 of 1908), O. 14, R. 2 — 
Disposal of suit not possible on a findiag 
in respect of an issue — No necessity to 
decide such issue as preliminary issue. 

Where the question is a pure question 
of law or a mixed question of law and 
fact and may result in the disposal of the 
suit it should be decided as a prelimineéry 
issue. Where the question is a pure ques- 
tion of law but which may not dispose 
of the entire suit, it is n3t necessary to 
decide it first and it may await the stege 
of the final decision of the suit. AIR 
1978 MP 16, Rel. on. ‘Paras 9 and 10) 
Cases Referred : Chronziogicat Paras 
AIR 1978 Madh Pra 16 : 1977 MPLJ 452 
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F. Dawania with S. Tamba, for Peti- 
tioner; Coelho Pereira, fcr Respondent. 


SV/LY/E576/81/CWM 


Antonio F. G. Pinto Goa ? 


JUDGMENT :— The point that arises 
for determination in this civil revision 
petition, brought by the defendant is 
whether the learned trial, Court has com~ 
mitted a jurisdictional error in refusing 
to take up the question of jurisdiction of 
the Court to try the suit, covered by 
issue No. 6, as a preliminary issue. 

2. To lead to the point of decision, it 
will be necessary to state in brief -certain 
facts. The respondent (plaintiff) who is 
M. S., F. R/C. S. was employed as Sur- 
geon in the Goa Cancer Hospital run by 
the petitioner -society sometime in the 
year 1977. For some irregularities and 
misconduct the respondent was first put 
under suspension and then his services 
were finally terminated. Upon termina- 
tion of his services, the respondent filed 
Special Civil Suit No. 265/78 claiming 
therein the following eight reliefs :— 


(a) That this- Honourable Court be 
pleased to declare the action on the part 
of the defendant in suspending the plain- 
tiff from duty and conducting any en- 
quiry into the so-called suspension as il- 
legal and as null and void. 


(b) That the defendant be ordered to 
pay to the plaintiff a sum of Rs. 12,550/- 
as arrears of salary illegally withheld by 
the defendant as from Jan., 1978 until 
11-9-1978. 

(c) For.an order directing the defen- 
dant to complete and pay to the plaintiff 
in terms ofthe contract, the emoluments 
due on out door patients examined and on 
patients operated by, him at the Hospital 
during the period from 22-5-1977 to 23-1- 
1978. 

(d) For a declaration that the notice of 
termination of the plaintiffs services 
dated 8-9-1978 {Exhibit J-1) is illegal, 
null and void. 

(e) For an order directing that the de- 
fendant to pay damages to the tune of 
Rs. 16.560/- for illegal termination of the 
plaintiffs services. 

(f) For an order directing the defen- 
dant to pay to the plaintiff damages to 
the tune of Rs. 1,50,000/-. 

(2) For such other and further reliefs 
as the circumstances of the case may re- 
quire, 

(h) For costs of this suit. ` 

3. The petitioner prayed to the Court 
that issue No. 6 touching jurisdiction be 
taken up as preliminary issue. The reason 
for not acceding to the above request of 
the petitioner is contained in para. 6 of 
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‘the Order of \the trial Court which may 
` be. extracted: as under :-— 


_ “6. It is clear, therefore, that if the pre- 


liminary objection raised by the defen- 
dants can be decided based on law only 
and not on law and fact, this Court can 
decide that issue as a preliminary issue. 
However, the Court finds that there are 
many questions of fact involved in this case 
which will have to be proved before the 
Court passes an order with regard to the 
contention raised by the defendant that 


this Court has no jurisdiction to entertain 


. this suit. Besides, it is found that many 
of the prayers included in the plaint are 
clearly with the jurisdiction of this Court, 
and, as such at the most it could be said 
that some of the prayers could not be_ 
decided by this Court for want of jurisdic- . 
tion but it would not affect the suit. 
Therefore, the prayer of the defendents 
to discuss the issue of jurisdiction as a 
preliminary issue is not maintainable and 
hence it is to be rejected. The defendants 
shall produce the list. of their witnesses 
if any on the... 


4. Mr. F panes learned advocate 
for the petitioner has vehemently con- 
tended that the learned trial Judge has 
committed a serious error of jurisdiction 
inasmuch as he has failed to see that if 
the trial takes place the parties had to 
unnecessary go through the whole gamut 
of leading evidence when the pleadings 
prima facie indicate that the Civil Court 
has no jurisdiction to try the suit. Issue 
No. 6 is based only on law and for its de- 
termination no amount'of evidence ‘is 
necessary. The interest of justice require 


”? 
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that such issue should be determined in. 


the first instance before venturing upon 
the other issues involved in the suit, ^ 


5. The contention of Shri Coelho 
Pereira, learned advocate, for the respon- 
dent is that the dispute raised by the 
respondent in the suit is not beyond the 
‘jurisdiction of the Civil Court, in’ view of 
the relief asked under cl. (f) which relates 
to recovery of Rs. 1;50,000/- on account of 
damages ‘caused to reputation of the res- 
“pondent. “So assuming but not admitting 
that the other reliefs are referable to. the 
‘Industrial Disputes Act;. the relief. 
cannot certainly be granted by; the. In- 
dustrial Tribunal’ and when the suit cari- 
not be disposed of finally, the learned 
trial J udge, was perfectly justified- in not 
„taking. up issue. No. 6 as a: .preliminary 
: issue. Further, even as regards the deter- 
“mination of issue NG’ 6)/some: evidence 
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‘the matter if it is not decided at. 
cause’ , un- 


(f) 


. parties. It has therefore been 


| 
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the effect that he is a worker -within tha 
meaning of the Industrial Disputes Act, - 


6. Rule 2 of |Order 14, C. P. C, (after 
amendment) reads as follows : :— 


i A. L-R: < 


will. be’ necessary.: . ‘inasmuch: as--the .res- - 
pondent -would like to lead evidence ..to. 


“Rule 2. Court to pronounce judgment z 


on all issues— 

(1) Notwithstanding that z a case may. be 
disposed of on a preliminary issue, the 
Court shall, subject to the provisions of 


sub-rule (2), ai i judgment on all 


issues. 
' (2) Where issues both of law ‘and “of 


fact arise in the isame suit, and the Court 


is .of opinion that the case or any part 
thereof may be disposed of on an issue of 


law only, it may try that issue first if 


that issue relates to— 
(a) the jurisdiction of the Court, or 
“(b) a bar to the suit created by any law 


-for the time being in force,‘and for that 


purpose may, if it thinks fit,. postpone the 
settlement of the othér issues until after 
that issue has been determined, and may 
deal with the suit: in accordance with the 


decision on that issue. 


Rule 2 has been! substituted E the old: 
Rule 2. Sub-rule (1) of the present rule 
provides that notwithstanding that a case 
may be disposed! of on a preliminary 
issue, the Court shall, subject to the pro- 
visions of sub-rule (2), shall pronounce 
judgment on all issues. There is not much 
difference between ‘the new sub-rule and 
the old. sub-rule except that issue of law 
to be tried as preliminary issue must 
refer to-(a) jurisdiction of the Court;. or 


(b) to a bar to the suit being provided by . 


some other law for the time being in 
force. ! a 

7. Courts are agreed that the question 
of jurisdiction must be decided first. But 
there appears to ibe some difference of 


opinion among the High Courts as to the - 


jurisdiction of the trial Court to try. the 
question. of jurisdiction when that’. ques- 


tion cannot be decided without recording 


evidence on it. As the question of juris- 
diction is one which goes to the root. of 
tha 
earliest opportunity it may 
necessary expense and harrasment' to the 
enjoined 


that the question of jurisdiction should be 


decided first as a preliminary issue. If 


however some .evidence is to .be..recorded. 
before: it, so. . that: the question’ ‘of juris; 


diction..can, be. disposed of, ' that also. the 


| 
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- of M/s. 
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Court can: do. ‘But: where an independent. 
- issue of. fact has to be. determined, . >n 


which: the question: of jurisdiction canzot 
be decided without such other indepen- 


_ dent issue. of fact being decided, to reccrd 


evidence on the question of jurisdiction 


will be to record evidence on that fact ior, 


which there is an indeper-dent issue, Tris 
in other words would mean lopsided tral 
and this ‘has not found fevour with their 
Lordships in S. S. Khanna v. F. J. Dillon, 


= {ATR 1964 SC 497): So where the question 


is a pure question of law or a mixed 
question of law and. fact and may result 
in the disposal of the suit it should be 
decided as: a preliminary issue, 


8. In the instant case it has been con- 
tended on behalf of the petitioner that 
having’ regard to the pleadings the Civil 
Court has no jurisdiction. to try the suit 
and therefore issue No. 3 which touches 
the question of jurisdicticn should be de- 
cided as a preliminary issue in order to 
save the petitioner from the hardship of 
undergoing the whole gamut of the trial. 
Mr. Coelho Pereira; on the other hand, 
has contended that apart from the fact 
that the decision of the said issue neces- 
states some evidence to be adduced by 
the plaintiff, by the decis-on of the afcre- 
said issue, the whole suit cannot be dis- 
posed of in view of the fact that the 
plaintiff has also claimec sum of Rupees 
150,000 on account of demages. So when 
the decision of issue No. 6 will not result 
in the disposal of the suit there is no war- 
rant in law for the Court to decide that 
issue as a preliminary issue. 


9. A similar question came to be con- 
sidered by the Division Bench of the 
Madhya Pradesh High Court in the case 
Ramdayal Uneraomal v. M/s. 
Pannalal Jagannathji, ATR 1978 Madh 
Pra 16. The following observation of the 
Court is relevant for our purpose:— 


_ “Where the question is a pure question 
of law or a mixed question of law and 
fact and may result in the disposal of 


the suit it should be dezided as a pre- 


liminary issue. Where the question is a 
pure question of law brt which may not 
dispose of the entire suit, it is not neres- 
jsary to decide it first and it may await 
the stage of the final decision of the suit.” 


I have my: respectful agreement with the 
principle laid down, in ihat case, l 


-T0. ~ Applying’ the : . principle of: the 
-gforbsaid case. tò the: facts: of this ‘case’ 1 
will? Beiseen- that reven- E-iste -Ng 6’ 


-M/s.: Alcon’ Constructions v. Board af- Frustees,:Port of -Mormugao.. 


taken, -upvand decided, 
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-gstill'.the decision 
will not result in the final disposal of the 
suit because the Court has yet to deter- 
mine the entitlement of. the plaintiff to 
the damages claimed which does not 
spring from the relationship of employer 
and. employee in terms of the industrial 
Law. The claim on that score clearly 
arises out of tortious action. So in the 
view that emerges from the discussion, I 
find that: the petitioner has not been able 
fo establish his*right to have issue No. 6 
tried as a preliminary issue. Consequently, 
I find no infirmity, much less any juris- 
dictional error, in the order under chal- 
lenge. Accordingly this petition of revi- 
sion is dismissed, but in the circumstances, 
without costs, 

Revision dismissed. 


AIR 1982 GOA, DAMAN & DIU 9 
K. M. MISHRA, Ag. J. C. 
M/s. Alcon Constructions, Panaji, Peti- 
tioner v. Board of Trustees of the Port of 
Mormugao, Respondent. 


- Spl. Civil Applu. (W. P.) No. 53 of 1981, 


D/- 25-3-1981. 

Contract Act (9 of 1872), S. 38 — Tender 
~- Acceptance of — Acceptance not com- . 
municated to tenderer — Reconsideration of 
recommendation of Tender Committee by 
authority, without assigning any reasons to 
tenderer — Not arbitrary and illegal. (Con- 
stitution of India, Arts. 14, 226). oe 


Where the authority (Board of Trustees) 
had accepted the tender and the acceptance 
was neither communicated to the tenderer 
nor it was finally accepted by the tenderer, 
however, subsequently, the decision of the 
authority -to reconsider the recommendation 
of the Tender Committee, was communi- 
cated to the tenderer without assigning rea- 
sons for reconsideration, it could not be 
said that the authority acted arbitrarily and 
illegally merely because the reasons for re- 


consideration of recommendation of Tender 


Committee was not assigned to the tenderer. 
AIR 1980 SC 1992 and AIR 1979 SC 1628, 


Rel. on. _ (Para 12) 
‘Cases | Referred : - Chronological Paras 
‘AIR 1980 SC 1992 9, t1 
AIR 1979 SC -1628 9 
73 Yale Law Journal 733 . § 
’ §. K: Kakodkar, for Petitioner. 7 

' ORDER :— After hearing Shri S.. K. 
Kakodkar,' leatned advocate for the writ 


. petitioner. “the Court by oral order ‘declined 
s HYAXIDSBINNE aL y o 


‘ the Tender Committee recommended 
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to admit the application. Reasons which 
weighed with the Court for coming to the 
above conclusion to dismiss the petition in 
limine are now given below: 


2. The petitioner is a partnership firm 
engaged in construction works. The respon- 
dent/Board of Trustees of the Port of 
Mormugao, a Body corporate set up under 
the Major Port Trusts Act, 1963, invited 
tenders for the construction of a new ware- 
house at its Mormugao Harbour at an 
estimated cost of Rs. 23.14 lakhs approxi- 
mately by notice, Annex. P-1. Five tenders 
were submitted in response to the said 
notice, one of them, being from the peti- 
tioner. M/s. Espee Constructions Private 
Limited was also one of the tenderers (not 
made party to the petition). It appears that 
that 
the petitioner’ s tender for Rs. 25,57,979.14 
be accepted in preference to the other ten- 
ders. The petitioner has however not so 
far received the formal order of acceptance 
of its tender from the respondent. 


3. While so, M/s. Espee Constructions 
instituted a' suit against the - petitioner 
the respondent for permanent injunction re- 
straining the respondent from accepting the 
petitioner’s tender and in case the same was 
already accepted, from issuing any 
order, in the Court of the Civil Judge, 
Senior Division, Vasco-da-Gama. By order, 
dated 31-1-81 the Court granted ad interim 
injunction in terms as prayed for by the 
said M/s. Espee Constructions. Motion for 
confirmation of ad interim injunction relief 
stands posted for disposal on 27-3-1981. 


` 4. On 17-3-1981 Mr. M. S. Kantak, 
learned advocate for the respondent wrote 
to the petitioner that the respondent/Board 
intended to reconsider the recommendation 
of the Tender Committee and that he had 
lodged caveat on behalf of the respondent 
in the Court of Vasco, on the ground that 
the petitioner might seek relief in the Court 
against the .respondent’s decision to re- 
consider the recommendation of the Tender 
Committee. ‘The aforesaid letter, Annex. P 2, 
was accompanied by a copy of the Caveat 
application under S. 148 (A) of _ the Civil 
Procedure Code. 


5, On receipt of the wearceaad letter the 
petitioner sent a reply, dated 19-3-1981 
through its lawyer Mr. Sinai Bhaangi to the 
respondent calling upon the Board not to 
reconsider the recommendation of the Ten- 
der Committee. In the said letter a time 
‘Limit of 48 hours was put saying that if no 
reply was received within the stipulated time 


M/s. Alcon Constructions v. Board of Trustees, pori oi Mormugao 


and . 


work — 


A. I. R. 


it would be taken that the petitioner’s 


demand had been irejected. 


6. Since no reply was received to the 
petitioner’s letter/reply, dated 19-3-1981, the 
present writ petition was filed in this Court 
on 24-3-1981, substantially for the following 
reliefs : | 


(b) For a writ of mandamus or a writ in 
the nature of mandamus or any other ap- 
propriate writ, direction or order under 
Art. 226 of the Constitution of India re- 
straining the respondents from reconsidering 
the recommendations of the Tender Com- 
mittee that the petitioners’ tender for con- 
struction of a new, warehouse in place of 
R-i and R-2 sheds jin the Port of Mormugao 
be accepted and/or| awarding the work of 
the said tender to. any other contractor/ 
tenderer and/or refendering the said work; 


(c) For an order, and injunction restrain- 
ing the respondents from reconsidering the 
recommendations of the Tender Committee 
that the petitioners’ tender for the construc- 
tion of a new warehouse in place of R-1 
and R-2 sheds in the Port of Mormugao be 
accepted and/or awarding the said work to 
any other contractor/fenderer and/or re- 
tendering the said work pending the hearing 
and final disposal of the petition; and - 


(d) For ad interim ex parte reliefs in 
terms of prayer (o above. 


7. One more fact which requires to be 
stated here is about -the contents of an affi- 
davit in reply of the Chief Engineer of de- 
fendant No. 1, iie.; the Board of Trustees 
of the Port of Mormugao in the suit before 
the Civil Judge, Senior Division, Vasco-da- 


Gama. The copy of the affidavit shown to 
the Court is dated 9th Feb., 1981. -F will 
refer only to few- statements made therein 


instead of quoting the wiog text of the 


affidavit. 


“12, we aai 
I say and repeat hat the tender of defen- 
dant No. 2 (i.e. the petitioner) was accept- 
ed because it was! unconditional, 
the plaintiff (i.e. M/s. Espee Constructions) 
was not Pran to submit an unconditional 
tender . ewes PEE E AEE TE E E ia 


“13; With nale to para 9 of the ap- 

plication I say that the plaintiff is not en- 
titled to restrain this defendant from consid- 
ering and accepting the tender of defendant 
No. 2, etc.” : 
Thus it appears that in substance’ the pre- 
sent respondent seems to have opposed the 
grant of injunction asked = ae Mjs. Espee 
Constructions. E : 


whereas — 


¥; 


--nittee. 
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8. The contention of Mr. Kakodkar is 
that the respondent’s acticn in taking a 
decision to reconsider the - Tender Cəm- 
mittee’s recommendation has impaired the 
fundamental rights guaranteed to the peti- 
tioner by Arts..14 and 19 +1) (g) of the. Con- 
stitution of India. Proceeding to elabozate 
the above ground it has been contended -hat 
the respondent’s decision: *o reconsider the 


recommendation of the Teader Committee is- 


arbitrary, capricious, illegal, unconstitutienal 
and mala fide on the following among’ other 
grounds :— 

(i) The recommendation of the Teader 
Conimittee that the petitinner’s tender be 
accepted reached after a proper and otjec- 


` tive scrutiny of all the teaders were receiv- 


ed was binding on the ‘respondent. 


(ii) Since the. respondent accepted or deem- 
ed to have accepted the petitioner’s tender, 
respondent is not at liberty to reconsider 
the recommendation of- the ‘Tender com 
mittee. 


(iii) No. reason has been assigned ey the 
respondent for its decisior. to reconsider the 
recommendation of the Tender Commitee. 

(iv) No opportunity was given to the peti- 
tioner to show cause against the decisien to 
reconsider the recommencation of the Ten- 
der Committee. 


(v) The mere fact of he Vasco Court 
granting ad interim injunction cannot aford 
relevant or valid reasons to the respordent 
to decide to reconsider the recommendation 
of the Tender Committee especially when 
the respondent opposed the grant of ad 
interim injunction. 


8-A. The only pertinent ‘question that 


arises for the consideratien of the Court is ‘ 


whether the petitioner. Bas made ort a 
prima facie case in order to be entiiled to 
the reliefs asked for. As will be seen from 


the narration of facts, the tender of tbe 


petitioner has not so far been accepted, in 
the sense that formal order of accepiance 
has not yet been communicated. While so, 
the respondent takes a decision to recorsider 
the recommendation of the Tender Com- 
The question which at once arises 
is this: Has not the respondent got the 
power and authority to reconsider the re- 
commendation of the Teader Committee be- 
fore communicating its formal acceptence? 


-To put it differently, whether the acticn on 


the part of the respondemt is arbitrary and 
irrational so as to be nterfered with- at 
this stage on the ground that if it is cllow- 
ed to remain, there will be clear infréection 
of the fundamental rights of the . petitioner 


M/s. Alcon Corstructions v. Eoard of Trustees, Port of Mormugao 


‘It is insisted, as pointed out 
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guaranteed under Arts. 14 and 19 (1) (g) of 
the Constitution. 


9. In support of the contention that the 
respondent cannot in law proceed to re- 
consider or reopen the Tender-question, it 
has been argued that the State has no right 
to act’in an arbitrary or irrational way in 
respect of granting works to tenderers. The 
same principle which applies to State ` will 
also apply to the respondent in this case. 
In his above submissions reliance is. placed 
in two decisions of the Supreme Court, re- 
ported in. AIR 1979 SC 1628 and AIR 1980 
SC 1992. My attention has been drawn to 
the following observation in the. case of 
Ramana v. I. A. Authority of India {AIR 
me SC 1628) (at P. 1637): 


"ii discretion of the Government has been 
held to be not unlimited in that the Gov- 
ernment cannot give or withhold largess in 
its arbitrary discretion or at its sweet will. 
by Professor 
Reich in an especially stimulating article on 
“The New Property” in 73 Yale Law Journal 
733, “that Government’ action be based on 
standards that are not arbitrary or un- 
authorised”. The Government cannot be 
permitted to say that it will give jobs or 
enter into contracts or issue quotas or 
licences only in favour of those having grey 
heir or belonging to a particular political 
party or professing a particular religious 
faith, The- Government is still the Govern- 
ment when it. acts in the matter of granting 
largess and it cannot act arbitrarily. It does 
not stand in the same position as a private 
individual.” 
The following observation from the case of 
Kasturi Lal v. State of J. & K. (AIR 1980 
SC 1992) is also referred to for my consid- 
eration {at p. 2001) :— ~ 

“Where the Government is dealing with 
the public, whether by way of giving jobs 
or entering into contracts or granting other 
forms of largess, the -Government cannot 
act arbitrarily at its sweet will. There are 
two limitations imposed by law which struc- 
ture and control the discretion of the Gov- 
ernment in this behalf. The first is in re- 
gard to the terms on which largess may be 
granted and the other, in regard to the per- 
sons who may be recipients of such largess. 
Unlike a private individual, the State can- 
not act-as it pleases in the matter of giving 
largess and it cannot choose to deal with 
any person it pleases in its absolute and un- 
fettered discretion. 

Every activity of the Government has a 
public element in it and it must ‘therefore, 
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. be informed with reason’-and guided- by 
public interest. If the Government awards 
a.contract or leases out ‘or otherwise | deals 
with its property or grants any other largess, 
it would be liable to be tested for its: vali- 
dity on the touchstone of reasonableness and 
public interest and if it fails to satisfy either 
test, it would .be unconstitutional and. in- 
valid. os : 


It must. follow: as a necessary corollary 
that the Government: cannot act in a man- 
fier which would benefit a- private party at 
the cost of the State; such an action would 
be both unreasonable and contrary to pub- 
lic interest. The Government, therefore, 
cannot, for example, give a. contract or sell 
or lease out its property for a consideration 
less than the highest that can be obtained. 
for it, unless of course there are other con- 
siderations which render if reasonable and 
in public interest to do ‘so. ` Such considera- 
fions may be that some Directive Principle 
is sought to. be advanced or implemented or 
that the contract or the property is given 
not with a view to earning revenue but for 
the purpose of carrying out a welfare scheme 


for the benefit of a particular group or’ secs , 
tion of people deserving it or that the. per- 


son who has offered a higher consideration 
_ is not otherwise fit to be given. the contract 
or the property. A 


There may be an infinite variety of- con- 
siderations which may. 
into account by the Government ‘in formu- 
lating its policies and it is on a total evalua- 
tion of various considerations which have 
weighed with the Government in taking a 
particular action, that the Court would have 
to decide whether the action of the Gov- 
ernment is reasonable and in public interest. 7 


10. I would like to make it clear that 
there can be no scope for. doubting the 
validity of the observations of the Hon’ble 
Supreme Court.. The question however is: 
Is the said principle attracted to the facts of 
the case on hand? 


11. The Hon’ble. Supreme Court has 
also observed in M/s. Kasturi Lal {AIR 1980 
SC 1992 “at p. 2001) that — 

“One basic principle which must paide 
the Court, in arriving at its determination on 
this question is that there is always a pre- 
sumption that the Governmental’ action is 
reasonable and in public interest and ` it is 


for’ the party challenging: its validity to show | 
that it ‘ig wanting ‘in reasonableness. Or- is- 
This- 
burden is a heavy one :and. it:has to be dig- 
charged. “to ‘the- “satisfaction -of Abe. Court:by. 


not informed, with - public- - interest. 


M/s. Aleon Constructions v: ‘Board of’ Trustees, Poit “of ‘Mormugae `> 


. proper and adequate ‘materiaj 


have to tbe' taken- 


. having a second look’ at the’ question. 


. stage I. do, not..find any illegality, 
ness OF, irrationality ` in‘ the, action of the: z 
‘respondent in: faking; h ay decision, to. Teconsides:, l 


| 
| 


A.I. R. 


“The * 
cannot lightly assume that the action taken 
by the Government is unreasonable’ or with- 
out public ‘interest. But where it is ‘so satis- 
fied, it: would be the plainest duty of the 
Court under the Constitution to invalidate 
the Governmental laction. - This :is one of 
the most important functions of* the : Court 
and also one of the. most essential for pre 
servation of the rule of law. It. may be 
pointed out that this ground of invalidity, 
namely, that the governmental . action is up- 
teasonable or lacking in the quality of pub- 
lic interest, is different from that of- mala 
fides though it may, in a given .case, furnish 
evidence of mala fides.” 


“42. As earlier said, ‘the respondent by 
the letter, dated 17: 3- 81, has ` merely con- 
veyed to the petitioner . its decision to re- 
consider the recommendation of, the Tender 
Committee. It is indeed true that’ in the 
communication no reasons have been assigns 
ed. It is argued that non-assignment of rea- 
sons by the respondent is arbitrary, | capri- 
cious and irrational. I am unable to agree 
with such ‘type of [criticism especially in a 
case where the acceptance of . the — tender 
submitted by the petitioner has not been 


finally accepted and acceptance communicat- ` 
ed. Not only no right has accrued in favour} 
recommendation). 
cannot bei- 
maintained that the’ respondent has lost its). 


of the petitioner. by mere 
by the. Tender Committee, it 


right and authority to reconsider its earlier 
consideration; It may be a fact that the re- 
spondent had decided to accept the tender 
but that does not in| any way prevent it from 
I do 
not think in -doing.iso the Tespondent is ob-« 
liged or required to assign reason and. failure 


to do so will amount: to arbitrariness on itsi- 


part. -If in every trifle action of. the Gov- 


ernment as in this ‘case, Government is call- 


ed upon to assign reasons, I do not, think, 


any Government càn effectively function. 
The principle laid down: by the Supreme 
Court does not lend: support to such a pro- 
position as is argued before me. In the in- 
stant ‘case no final decision: has been taken. 
I do not think the petitioner will:be without 
remedy if. ultimately the decision goes 
against him. He: can very well. approach 
either this Court or any other Court chal- 


lenging the arbitrary, illegal and unjustified © 
_ action of the , respondent: 


é _ The principle 
laid ‘down by. the Supremé Court cannot be 
stretched te any, limitless extent. | At. _ this. 
arbitrari- 


1 
[i 
l 


Court.” 
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the recommendation of the „Fender: Com- 


mittee in spite of the fact. that, it had _sup-- 


ported. the -tender of the pecitioner as: against 
M/s. Espee Constructions in the suit in. the 
_ Vasco Court. 

: 13. Besides, the E though not 
in its present form; but as a matter of fact 
- has already been taken. to-a Court of law. 
It is open to: the- petitioner to approach the 
said Court asking it to restrain the respon- 
‘dent from reopening the matter. 
fore not a case where the petitioner is com- 
pletely without any remedy. .It is therefore 
not a fit case where this Court should feel 
inclined to invoke its Aroro jurisdic- 
tion. 

14. For the reasons stated above, I am 
of the clear opinion that the present peti- 
tion is misconceived and mo useful purpose 
will be served by admittinz the same. “The 
petition is accordingly dismissed in limine. 

© ` Petition dismissed. 


` AIR 1982 GOA, DAMAN & DIU 13 
K, M. MISHRA, Ag. J. C. . 

Chandrakant Govind Naik, Petitioner v. 
Smt. Sugenia Dias e Souza. and others, Re- 
spondents:' 

Spl. Civil Appln. (Writ Petn.) No, 105 of 
1977, D/- 15-6-1981. 

~“ (A) Goa, Daman and Div- Buildings 
(Lease, Rent and Eviction) Control Act (2 of 


1969), S. 32 — Payment or deposit of rent | 


during pendency of evictien proceedings — 
Methods as to — Remi:tance of rent by 
Money-order not contemplated by S. 32. _ 


Remittance of rent to landlord by Money- 
Order after filing of the. proceedings for 
eviction is not contemplated by S. -32 and 
the. tenant so remitting rert by Money-Order 
cannot be-said to-have complied with the 
requirements of law as cortained in S. 32 (1). 
The words “unless he has paid to the land- 
lord” in S. 32 (1) do not include ‘tender’. 


Only two methods have keen prescribed for. 


complying with the requirements of thelaw 
as contained in sub-section (1) of Sec. 32. 
One method. is to pay the amount (directly 
or indirectly) to the landkord and the other 
is to deposit the same wth the Controller 


in case of refusal by the landlord to accept. 


the payment (Para 7) 

(B) Goa, Daman “and Did Buildings 
(Lease; Rent and Eviction) Control Act (2 of 
_ 1969), S. 32 (4) — Evicti: an proceedings — 
Failure of tenant to pay rent during its pen- 


HYB Y DASSI VVGIDV = amo 


- + €hardrakant. v.. Sugenia: Dias -e Souza. .; 


It is there-. 


‘and : (b) (i} of the Goa; 


. Goa-13' . 


dency .—. Discretion -to’-decide - whether ‘suffi- - 
cient cause to tie contrary’: is shown by 
tenant —- Discretion :vested in Rent Cor-. 
troller not unfettered, unbridled and -uxn-- 
canalised -— Authority in . deciding . has to 
consider all facts: and circumastances of case 


— Provision not unconstitutional. (Consti- 
tution of India, Art; 14). (Para 10) 
Cases Referred: . Chronological Paras 
(1977) .Civil Writ Applns. Nos. 10 and 63 of 

1977 and 169 of 1976 (Goa) : 10 
1973 Ren CJ 384 (Mys). 10 
(1965) 2 Mys LJ 371 10 


S. K. Kakodkar, . for Petitioner; “AL P. 
Cardozo, for Respondėnts Nos. 1 and 2. 


ORDER : :— The petitioner at whose in- 
stance. this Civil Rule bas been issued is a 
tenant in respect of one room in the ground 
floor of a building situated on 31st Juary 
Road, Panjim, belonging to respondents 
Nos. 1 and 2. On 26-5-76, the aforesaid 
two respondents applied to the Controller, - 
North Goa Division, hereinafter referred to 
as “the Controller” for an order of. evic- 
tion of the petitioner on two grounds 
(i) arrears of rent and. (ii) sub-letting of the 
room, under the provisions of S. 22 (2) (a) 
Daman and Diu 
Buildings (Lease, Rent and Eviction) Contrel - 
Act, 1968, hereinafter referred: to` as “the . 
Rent Act”.. The petitioner was served with- 
the. notice of the proceedings on 2-6-76 and 
opposed - the. application- by a wriiten state- 
ment dated 17-6-76. 


On 5-8-76, the Controller recorded - the 
evidence of respondent No. 2 and his wit- 
nesses and then adjourned the case for the 
petitioner’s evidence to 10-9-76. On 10-9-76, . 
before the petitioner could lead evidence, 
the advocate for the respondents Nos. 1 and 
2 prayed for an order against the petitioner 
under sub-section (4) of S, 32 of the Rent 
Act, on the ground that the petitioner had 
not paid or deposited rent in respect of the 
leased premises. :On this application the 
Controller issued a notice to the. petitioner 
to show. cause why action under sub-sec. (4) 
ofS. 32 of the Rent Act be not taken 
against him. The petitioner showed . cause 
by.a reply dated 18-9-76 stating that. the 
petitioner had remitted rents of the leased 
premises to respondent No. 1 by money- 
orders but that the said money-orders were 
refused by her. 


2. By his order dated 29-11-76, the Con- 


- troller held. that -the petitioner had failed to- 


shew cause as to why further proceedings. 


should ‘not be stopped ‘and passed an order= _ 
under. sub-section. (4) ‘ef. S.. 32u of . ihe, Rent - .. 
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Act directing the petitioner to handover 
“vacant possession of the room to respondents 
Nos. 1 and 2. Feeling aggrieved by the 
aforesaid order, the petitioner preferred an 
appeal to the Administrative Tribunal. By 
order dated 13-6-77, the Tribunal dismissed 
the petitioner’s appeal. 


3. Mr. Kakodkar, learned advocate for 
the petitioner h£ in the first place submitted 
that remittance of rent by the tenant not be- 
ing prohibited under S. 32 (1) of the Rent 
Act, the learned Controller committed a 
manifest error of law in holding that if a 
landlord refuses to accept rent tendered by 
the tenant (through M. O.) during the pen- 
dency of the proceedings for eviction, the 
tenant was bound-to deposit the same with 
the Controller. His second submission is 
that S. 32 (4) is unconstitutional. 


4. Sub-sections (4), (2) and (4) of S. 32 
relevant for our purpose read as follows :— 

“S. 32— Payment or deposit of rent dur- 
ing pendency of proceedings for eviction — 

(1) No tenant against whom a proceeding 
for eviction has been instituted by a land- 
lord under this Act shall be entitled to con- 
test the proceeding before the Controller or 
any appellate or revisional authority’ or to 
prefer any appeal or revision under this: Act, 
unless: he has paid to the landlord or depo- 


sits with the Controller or the appellate or 
Tevisional authority, as the case may be, all 
arrears of rent due in respect of the build- 
ing up to the date of payment or. deposit 
and continues to pay or deposit any rent 
‘which may‘ subsequently become due in re- 
spect of the building, until the termination 
of the proceedings before the Controller or 
the appellate or revisional authority. 

(2) The deposit of rent under sub-sec. (1) 
shall be made within such time and in such 
manner aS may be prescribed. ji 


(3) 

(4) If any tenant fails do pay or to depo- 
sit the rent.as aforesaid, the Controller or 
the appellate or revisional authority, as the 
‘case may be, shall, unless the tenant shows 
sufficient cause to the contrary, stop all fur- 
ther proceedings and make an order direct- 
‘ing the tenant to put the landlord in posses- 
sion of the building.” 

5. In the writ application, dates of remit- 
tance of the rents have been mentioned. 
Out of those dates, only one date, i.e. 11-5- 
76 falls prior to the institution of the pro- 
ceedings, the rest of the dates being admit- 
tedly after the proceedings were instituted 
on 26-5-76. Admittedly the petitioner has 
not led evidence by producing the remittance 


eseeen a8 Be8bSB s@eee ae eae @ my eae 


Chandrakant v. Sugenia Dias e Souza 


~ 


A.I. R. 


slips. It is the contention of Mr. Kakodkap 
that it was. incumbant upon the Controller 
to require the petitioner to prove the said 
contention by production of ilie money 
order counter foil. He is not correct on 
this score. It was none of the business of 
the Controller to ‘call upon the petitioner to 
file them; it was the duty of the petitioner 
to have produced ‘them in order to substan- 


tiate his contention in the case. 


| 
| 


6. The attention of the learned Advis 


istrative Tribunal was drawn to the state- 
ment made by the respondent No. 2 in his 
cross-examination regarding remittances of 
rent. After quoting the portion, the learned 
Tribunal has come to the conclusion that it 
is not known if the two money-orders refer- 


red to wére sent before or after the filing - 


of the eviction suit. If the money-orders 
were sent before the filing of the suit, it was 
the duty of the appellant (petitioner here) 
to comply with the provisions of S. 17 (3) 
of the Act which prescribes that if the 
landlord who is authorised does not accept 
any rent tendered iby a tenant, ‘the tenant 
should remit his rent to ‘the landlord by 
money-order after deducting the money- 
order commission and continue to remit 
any tent which may subsequently become 
due in respect of the building in the same 
manner until the landlord signifies, by a 
written notice to the tenant, his willingness 
to accept -the rent}and deliver a receipt. 
In case the said |money-orders were sent 
after the filing of the suit and they were re- 
fused by the: respondent No. 1, they were 
rightly refused because in this case S. 32 of 
the Act which provides for the payment or 
deposit of rent during the pendency of. the 
proceedings for eviction is attracted. 


7. I am in full ‘agreement with the afore- 
said view of the ;Administrative Tribunal. 
: > fortified in this regard by ‘the words 

32 (1) (underlining by me), the words 
navies he has paid to the landlord”, do not 
seem to include “tender”. If that were the 
intention of the Legislature, there was no 
difficulty whatsoever in stating “unless he 
has tendered or paid to the landlord”. Only 
two methods have ‘been prescribed for com- 
plying with the requirements of the law as 
contained in sub-section (1) of S. 32. One 
method is to pay the . amount (directly or 
indirectly) to the landlord and. the other is 
to deposit the same with the ‘Controller in 
case of refusal by the landlord to accept the 
payment (sent either by M. O. or through 
some other agency): A tenant has therefore 
either to pay the amount or deposit the same 


with the Controller; if he is unable to pay 


1 
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the amount, or the landlord refuses to re- 
ceive it. As to the manner of deposit, R. 7 
has been made pursuant to the provisions 
contained in sub-section (2) of S. 32. There 


{appears to be no escape from the conclusion 


that remittance of rent by M. O. after filing 
of the proceedings for evicion is of no 
avail and the tenant cannot, taking advantage 
of such remittance, contenc that he has 
complied with the requirerent of paying 
the rent to the landlord anc no obligation is 
cast on him to deposit the same. In this 
view of the matter, there cannot be two 
opinions that the petitioner has failed to 
comply with the requirememts of law. The 
finding of the. learned Administrative Tribu- 
nal on this score is therefor endorsed. 


8. The next finding of the learned Tribu- 
nal is that the petitioner also failed to show 
sufficient cause as to why all further proceed- 
ings should not be stopped as envisaged 
under sub-section (4) of S. 32 of the 
The present argument that sub-section (4) of 
S. 32 of the Act is uncons-itutional had not 
been taken before the Administrative Tri- 
bunal. It has been raised for the first time 
The ficst point is that 
the said sub-section does mot indicate what 
facts or circumstances the tenant must estab- 
lish by way of “sufficient zause to the con- 
trary” to avoid the charge of failure to pay 
or deposit rent ‘during the pendency of 
eviction proceedings as required by sub- 
section (1). The authorities have been con- 
ferred with unbridled, unfettered and un- 
canalized discretion to decide what facts or 
circumstances shall constitute “sufficient 
cause to the contrary” m the absence of 
guidelines. They are enabled to pick and 
choose between tenants in the matter of re- 
cording the finding that fhe tenant has of 
has not shown “sufficient cause fo the con- 
trary”, the matter being one of their sweet 
will. The second part of the. contention is 
that the said sub-section snables the land- 
lord to recover the possession of the leased 
premises even where he dai not apply for 
eviction of the tenant on the ground of ar- 
rears of rent. Thus, it ‘gives an unfair 
advantage to the landlorc to dispossess the 


tenant during the pendency of the eviction- 


proceedings even in cases where the sub- 
stantive application for eviction would be 
bound to fail on trial. 


9. The second part cf the para 
may be disposed of first, because it © a 
hypothetical proposition unconnected with 
the facts of the case. In the instant case 
eviction has been sought on the ground that 
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the tenant fell into arrears of rent, besides 
the ground that he had sublet the same. 


10. Coming to the first part, I have no 
doubt that it has no substance. According 
to S. 29 (4) of the Mysore Rent Contrel 
Act (22 of 1961), if a tenant fails to pay or 
deposit the rent then the Court shall stop all 
further proceedings and make an order di- 
recting the tenant to put the landlord in 
possession of ‘the premises, unless the tenant 
shows sufficient cause as to why the order 
should not be passed. In the similar line, 
are the provisions contained in S. 32 (4) of 
our Rent Act. As to what is “sufficient 
cause to the contrary” has been the subject 
matter of consideration by the Mysore High 
Court. In the case of ‘Thomas Veigas v. 
Leelavathi’, (1965) 2 Mys LJ 371 (374), ithas 
been held that the sufficient cause to be 
shown by the tenant under S. 29 (4) of the 
Act is not for the failure to pay or deposit. 
the rent, but cause to be shown against the 
stopping of further proceedings and making 
an order. directing the tenant to put the 
landlord in possession. of the premises. In 
the course of the judgment, it -has been 
stated that the object of S. 29 of the Act is 
to. secure prompt payment of rent by the 
tenant to the landlord during the pendency 
of the proceedings for eviction under the 
Act and to discontinue any attempt on the’ 
part of the tenants from stopping him. So, 
if a tenant is not prompt in payment of 
rent, then provision had to be made in that 
regard and the Legislature did not consider 
it proper to provide that on account of 
mere non-payment of rent, the tenant is 
liable to be evicted. That is why what has 
been provided is that the tenant must show 
sufficient cause as to why an order under 
sub-section 29 (4) of the Act could not be 
made. The following relevant observation 
from that case be extracted here :— . 


“What circumstances would constitute 
‘sufficient cause’ to afford relief to the tenant 
under sub-section (4) net having been laid 
down by fhe Act, the Courts have to exer- 
cise ‘the discretionary power taking all the 
facts and circumstances of the case. In the 
considération of the facts and circumstances, 
one of the relevant considerations’ would be 
the circumstances under which the tenant 
failed to pay or make the deposit. But that 
would not amount to saying that the ‘suffi- 
cient cause’ has to be shown. for the default. 
The tenant has to show cause by submitting 
all the facts and circumstances of the case 
including the, circumstances under which he 
made default. : The Court in exercising its 
jurisdiction under the said sub-section must 
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judge each- case on its facts. 
conduct- of the parties and: the difficulties to 
which the landlord has been put to,- should 
all enter into the consideration. - ‘If: the 
delay is not great and from the conduct of 
the tenant, no want of bona fides can be 


imputed to him, and if he makes payments. 


‘by paying or depositing into Court all the 
rent in arrears together with interest and 
costs. I do not see why the Court will not 


be justified in granting relief to the tenant. 


In dealing with-S. 5 of the Limitation Act, 
and similar provisions in the Representation 
_ of the People ,Act, . the Supreme Court has ob- 
served that ‘the words ‘Sufficient cause’ 
should receive a liberal construction so as 
to advance substantial justice when no ne- 


gligence nor inaction nor want of bona fides. 


As imputable _ to the appellant.” 


The view expressed in the aforesaid -case has 
been endorsed:in ‘I. P. Hansraj v. G. S. 
Pannalal’, 1973 Ren CY 384 (Mys). This 


Court in Civil Writ Applns. Nos. 169 of 1976, 


10 of 1977 and 63 of 1977 had occasion to 
consider the case of Hansraj (supra). While 
- generally endorsing the principles laid down 
in that case this Court had however not 
agreed to the hardship of the landlord be- 
ing taken into consideration as in the opin- 
ion of this Court that would amount to dis- 
‘crimination between the tenants of 
landlords and those of poor landlords. 
that as it may, the fact remains that 
Court has accepted what remaining facts 
should. .enter into the consideration for 
determining “sufficient cause to the con- 
trary”, to afford relief to the tenant under 
sub-section (4): ofS. 34. When. the: Court 
had to exercise the discretionary power tak- 
ing all the facts and circumstances of the 
case, it is futile to contend: that the provi- 
sions have conferred, unfettered, unbridled, 
and uncanalized discretion on the auth- 
jorities and therefore . they . 
tional. If the authorities do not exercise 
their judicia] discretion in. judicious manner, 
the higher Court will not hesitate to set 
aside exercise of such discretionary power. 
In the view that I have taken I am of the 
clear opinion that the . provisions are not 
unconstitutional. 


11. 


Be 


„ two orders challenged in this writ applica- 
. ~ tion. In the result this Civil Rule which is 
ae without any merit is ‘dismissed, but” in ‘the 
circumstances . without -costs, 
. discharged. ~: MAE eee ee 
a re ‘Rule dismissed, 


: Joachim: Milagres Piedad: Dias -y, ‘Administrative! Tribunal 
The delay, the - 


: kéeping: possessio 


rich . 


this 


are unconstitu- 


missed the appeal, He now 
. fore me with this writ petition. 


Having regard to the discussion made’ 
above, I find no infirmity whatsoever in the 


Rule’ issued is 7 


k 
| 
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Joachim . Milagres Piedad Dias, Peti- 
tioner v. The Administrative Tribunal 
of Goa, Daman jand Diu and. another, 
Resp ondents, j 


Special. . Civil | Appin. (Writ : 
No. 76 of 1978, Dj- 30-1-1980. 
(A) Transfer | of Property Act (4 of 
1882), Ss. 108 (k) (i), 111 — Lease — 
House gutted by, fire requiring re-con- 
struction and not repairs — Tenant 
: of- house cannot stop 
payment’ of ‘rent | without ` giving notice 
to landlord for ¢arrying out repairs, 
| (Paras 5, 6, 8, 9) 
(B) Constitution of India. Art. 226 — 


.Petn.) 


tioner is fot restricted to grounds on 
which his petition’ is admitted. (Para 3) 
(C) Transfer of Property Act (4 of 
1882), Sec. 106 mal Notice to quit — Not 
necessary if eviction of tenant is under 
any of grounds mentioned in Rent Con- 
trol Act. AIR 1979 SC 1745, Rel. on. 
| (Para 4) 

Cases Referred:; Chronological Paras 
AIR 1979 SC 1745 : (1979) 4 SCC 214 4 


William Gomes) for Petitioner; G. A. 
Kamat, for Respondent No, 2, ed. ot 
ORDER :— The 


i 


spect of the suit premises. 


- ABR. - 


-. Writ ' proceedings — Hearing of ` peti- . 


petitioner was a 
‘tenant of the second respondent , in re- 
The . suit 


premises were gutted down by fire. The 


petitioner stopped residing in the pre- 
mises, but kept the house locked and 
retained the key with him. He stopped 


. paying the rent from the month of June 


1973. The second 

eviction application 

non-payment of rent, 
plication was granted by the Rent Con- 
troller, The petitioner. went in ‘appeal 
to the Administrative Tribunal who. dis- 
comes . be- 


respondent filed an 
on the ground’ of 


2 The- contentions of Shri William 
Gomes are twofold: The first is’ that 
this tenancy ` was not treminated by «a 
proper’ notice and the second is that he 
had ‘shown ‘sufficient cause for 
payment of rent and. that, therefore, the 
tenancy could, not| be terminated... 


“3. My. Learned ‘Brother, Shri Mithra; a 


admitted the petition 
ground, | 


only on the first 
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i 


f 


The eviction ap-. 


hoñ- . 


It. is coriténded ` by Shri Wil- ` 
'.: JBX/EX/C115/80/AS/SSG —". 


cè 


yf 
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he could not carry out the repairs be- 


iam Gomes that the learned Additional 
Judicial Commissioner had no jurisdic- 
tion to admit only a part of the petition. 
He states that the petition should be 
admitted or rejected in toto, Shri G, A. 
Kamat does not seriously object to this 
contention. I too feel that once the 
petition is admitted on some grounds, I 
cannot limit the jurisdiction of this 
Court to hear the petitioner only on 
those grounds, 

4. On the question oz notice, it ıs a 
settled question of law in view of the 
ruling in “V, Dhanapal Chettiar v. Yes- 
odai Ammal” (1979) 4 SCC 214: (AIR 
1979 SC 1745) that no notice of termina- 
tion under S. 106 of the Transfer of 
Property Act is necessary to evict a 
tenant under any of the grounds men- 
tioned in the Rent Control Act.. 

5. I come now to the second point. 
The petitioner retained the possession of 
the suit house and he was bound to pay 
the rent. His justification for non-pay- 
ment of rent is that tue landlord was 
bound to repair the house, This argu- 
ment is opposed by Shri Kamat, on be- 
half of the first respondent on the 
ground that the questicn was not of re- 


pairs but of re-construction and that the. 


Act provides for no remedy to the 
tenant to demand re-ccnstruction by the 
landlord. I agree with Shri Kamat. 

6. Even if it is admi-ted that the. peti- 
tioner had a right to compel the land- 
lord to re-construct, tae petitioner -is 
bound to file proper proceedings to en- 
force his: right, and raise the question of 
payment of rent in those proceedings. 
The contention of Shr: Kamat that the 
rent for the re-constructed house would 
have to be ascertained according to the 
cost of re-constructicn, also carries 
weight, 

7. In any event, the question that the 
house has to be repaired, as . alleged by 
the petitioner, and no:  re-constructed, 
as alleged by the secord respondent, is 
a question of fact, which will not be as- 
certained by me, The fnding of the two 
Courts below on the question as to whe- 
ther good cause was shown or not by 


the petitioner for non-payment of. rent, 


shall stand. 


8. The argument of Shri William 
Gomes is that he had tc vacate the house 
because it, could not be inhabited as . it 
was gutted by fire. He also states that 
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cause the repairs were major, He fur- 
their contends that since he had not occu- 
pied the house, he was not bound to pay 
his rent and that this justification should 
be accepted by the Administrative Tri- 
bunal. I am unable to agree with Shri 
William Gomes, When a house is gutt- 
ed by fire and it becomes useless for 
habitation, the tenancy should be deem- 
ed to have ended because the house 
can no longer be used for the purpose 
for which it was rented. The petitioner 
could therefore vacate the house and 
stop paying the rent. Since the peti- 
tioner choose to keep the house destroy- 
ed by fire, in his possession, he was 
bound to pay the rent. | 

9. Under the Rent Act if the landlord 
is nut prepared to repair the house the 
petitioner is entitled to repair it and - 
then deduct the cost of repairs from the 
rent, If the petitioner had done so, ` 
the stoppage of rent would not be a 
grond for eviction, provided notice in 
-writing was given to the landlord by 
the petitioner to the effect that the pe- 
titioner would be carrying out the re- 
pairs and deducting the cost of the re-| 
pairs from the rent payable to the land- 
lord. The petitioner neither gave any 
notice nor carried out the repairs. 
Therefore, as long as the -petitioner 
keeps. the possession of the house he is 
not entitled to stop the payment of rent. 
Besides, from the very admission of the 
petitioner that the repairs were major, 
the question arises as to whether the 
thing which the petitioner called “repair” 
was merely a “repair” or á “reconstruc- 
tion”. | 

10. The 
with costs, 


writ petition is dismissed 

Petition dismissed. 
AIR 1982 GOA, DAMAN AND DIU 17 
Dr’ GUSTAVO FILIPE COUTO. Ag. J.C. 


Premabai, Appellant v. Rukminibai Jaga- 
nath Joshi, Respondent. 

First Civil Appeal No. 6 of 1977, D/- 9-6- 
1982. 

(A) Goa, Daman and Diu Buildings (Lease, 
Rent and Eviction) Control Act (2 of 1969), 
S. 23 — Suit for eviction on ground of per- 
sonal occupation ——' Portion .of iouse in oc- 
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cupation of landlady insufficient — Portion 
in ocenpation of tenant noi indepemdcnt — 
Held, landlady could be said io have proved 
her need for portion in occupation of tenant. 

Where in a suit for eviction, the evidemoe 
adduced by the parties showed that the por- 
tion of the house occupied by the lardlady 
was not actually sufficient to satisfy her needs 
and besides, the portion occupied by the 
tenant was mot independent, but on the cenm- 
trary formed a part.of the house, the portion 
occupied by the landlady, being separated 
therefrom only by doors, it could not be 
said that the landlady did not require the 
. portion occupied by. the tenant for ber own 
use. In such a case, the plea of balance of 
convenience would be entirely irrelevant as 
the suit was not for injunction but for evic- 
tion. {Para 7) 


(B) Goa, Daman and Diu Buildings (Lease, 
Rent and Eviction) Control Act (2 of 1569), 
S. 23 (3) — Swit for eviction filed separately 
against two ‘tenants on account ef orders of 
Court — Applicability of S. 23 (3). 

Provisions of S. 25 (3) wonld not he at- 
tracted to the facts of a case where the land- 
lord had filed right from the begimning a 
suit for the eviction of both the tenants of 
the house on the ground that she required 
the same for occupation of her family and 
her own and it was on accoun: of the orders 
of the Court that she was forced to split the 
original Suit into two, but the original prayer 
was not at all altered. {Pzta $) 

M. P. Muleaonkar, for Appellant; M. $, 
Usgaonkar, for Respondent. 


JUDGMENT :— ‘This appeal is directed 
against the judgment and decree dated Oct. 
16, 1976, passed by the Civil Judge, Jr. Dvn., 
Mapusa, whereby the appellant was ordered 
to vacate the three rooms occupied by her 
and to give ‘vacant posedon thereof to the 
respondent herein. 


2. A suit for eviction has been instituted 
against the appellant by -the respondent 
herein in the exercise of the right conferred 
by Sec. 53 of the Decree No. 43525 on the 
grounds that the suit house, situate af 
Mapusa and belonging in equal shares to her 
sons Waman, Raghunath and Shantaram, was 
tequired foriher personal occapafion and 
‘that of her sons. The suit was resisted by 
the appellant herein but ultimately decreed 
by the impugned judgment 

3. The case of the appellant against the 

impugned judgment is that the trial Court 
misdirected itself by extraneous considera- 
tions and therefore, failed to address itself 


to the “real questions at issue. In fact, the 
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trial Judge wrongly held that the premises 
occupied by the appellant are required by 
the respondent for| the personal use of her 
family, when the portion occupied by the 
same respondent is more than adequate and 
sufficient for the accommodation of fhe re 
spondent and her family. Further, the trial 
Court wrongly held that it is not proved 
that the respondent and cher family never 
occupied the rooms eviction from which is 
sought, as wrongly! ‘held that Sec. 23 of the 
Goa, Daman and Diu Buildings (Lease, Rent 
and Eviction) Control Act, 1968 is not ap- 
plicable to the facts of this case. 

4, Elaborating the above grounds, Mr. 

P. Mulgaonkar, learned advocate appearing 
for the appellant, argued before me that the 
‘respondent is residing in the portion of the 
house which was earlier occupied by Dr. 
Kuvelkar along with only one son. The said 
portion is sufficiently ample to comfortably 
house her and her son, being a fact that the 
tooms occupied by| the appellant are situat- 


ed at the back of the house, have an inde- 
perdent entrance and had been always oc- 


bae by servants and persons of low status. 
further, respondent ought to have applied 
under S. 23 (3) of the G. D. D. Buildings 
(Lease, Rent and Eviction) Control Act, 1968 
and could have got the rooms occupied by 
the appellant only im case she had succeeded 
to satisfy tthat she required fhe said addi- 
tonal acoommodation for ‘her own use and 
for the mse of her family. Finally, Mr. Mul- 
geenkar submitted that appellant is prepared 
te vacate two out of the three rooms rented 
to her as shortage of accommodation is well 
known to exist at Mapusa. 

S. As against this, Mr. M. S. Usgaonkar, 
learned advocate appearing for the respon- 
dent, contended that fhe evidence on record 
shows that the portion of the house at the 
present oocupied by the respondent is mot 
sufficient for her OWD use and that of her 
family members. In any case, Mr. Usgaon- 
kar further argued, ‘appellant is holding on 
lease three rooms, but actually she is occupy- 

ing for ber own use only one room, being a 
ie that she has been giving on rent the 
other two rooms, giving cause to muisance, 
specially when the portion occupied by her 
is not independent from the portion of the 
house occupied by the respondent. Insofar 
as the provisions of! S. 23 (3) of the Act are 
concerned, Mr. Usgaonkar submitted that the 
said provisions are not at all attracted to the 
facts of this case because the respondent had 
initially filed a single suit against Dr. Kuvel- 
kar and the appellant ‘herein, ‘but as the 
Court felt that she | had to institute two 
separate suits, she had to amend the original 

| 
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suit and file a second suit against the apsel- 
lant. However, right from the begmn-mg, 
respondent sought possession of the whale 
house. He also invited my atitemtiom to: the 
evidence and: submitted that it is not preved 
that respondents did not occupy the rooms 
at the present in possessiom of the appellant, 
as the statement of Raghunath Josie cosro- 
borates. 


6. The challenge of the. appellant against 
the impugned judgment is based in two main 
facts, namely: (i) the portion of the house 


occupied by the respondent is more than. 


sufficient to satisfy her needs; and Qi) re 
spondent ought to have applied fo the Con- 
troller under S. 23 (3) of the Act to get Jos- 
session of the rooms occupied by the appel 
lant. J will, therefore, deal with the said 
two points. 


4. In order to satisfy me that the heuse, 
or part thereof, occupied at the present by 
the. respondent is ample enough for ker anc 
her family members, Mr. Mulgzonkar imvit- 
ed my attention to the circumstance that 
the respondent herself avers im the pam 
that one of her sons is staying, at Bombay 
where he works for th: BESE. and that 
her other. son is. staying at Margao. In the 
premises, it was submitted by Mir. Mulgzone 
kar that the accommodation is more ‘than 
sufficient for the needs of the respondent 
Besides, the shortage of accommodation is 
so great. at Mapusa that appellamt wil deft- 
nitely suffer direly if she is forced to leave 
the premises. occupied by ber and sa, the 
balance of convenience. is im her faxoux I] 
am, however, unable to agree with Mr. Baul 
gaonkar. In fact, the evidence addvecd by 
the parties conclusively shows, that the por 
tion. of the house occupied by the: resporcient 
is. not. actually sufficient. to satisfy her needs 
and besides, the portion. occupied by the ap- 
pellant is not independent, but om the mom- 
trary, forms a part of the house, the portiom 
occupied by the respondent, being separated 
therefrom by only doors. Im these’ citcum- 
stances, it cannot be. said: that. the respondent 
does. not require. the rooms. eccupied by the 
appellant for her own use, the argumest of 
the balance. of convenience beimg entirely ir- 
relevant, for this is net a suit for injunction 
but for eviction. a, 

§. The second point raised by the app 
lant also fails, for, as correctly contended 
by Ms. Usgaonkar, the provisions. off Sec- 
tiom 23 (3) of the Act are mot attracted to 
the: facts of this case, where the responifent 
had: filed, right the beginning, 2 suf 
for the eviction of both the tenants of the 
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house, namely, Dr. Kuvelkar and the appel- 
lent herein, on the ground that she required 
the same house for occupation of her family 
and her own. Et was on -account of the 
oxdexss of the Court that she was forced to 
split the origmal suit into two, but the origi- 

mal prayer was not at all altered. 
$ ke appeal, therefore, has no sub- 
stance amd fails. Consequently I dismiss it 
Appeal dismissed. 


SIR £982 GOA, PAMAN AND DIU B 
GUSTAVO FELIPE COUTO, Ag. J. C. 
Chowgule and Company, Goa and another, 

Petitioners w. Union of India and others, 

Respondents. 

Spt. Civil Appin. (W. P.) No. 2. of 1980, 
Dj- 28-5-1982. 

(å) Censiifmfion of India, Art. 226 — 
Agreement for supply of electric energy — 
Sepeliers vested wiih statofory powers whilst 
emtexize agreemen’s — Agreement fs at least 
partly statnfory — Matter arising out of 
aercement — Writ petition is mamfainabhle. 
a Act: (1910), Ss. 23. (3) ©, @, 


In the light of Ss. 23 (3) (©), (4 and 51-A 
of the Electricity Act, where the Stafe Gov- 
ernment engages in the business of supply- 
ing energy to the public, it is vested with 
some statutory powers whilst entering into 
agreements for the supply of electric energy 
and as such the said agreements are at least 
partly statutory. Therefore in ithe. case of 
amy matter arising out of the alleged breach 
of suck am agreement, a pefition under Arti- 
cle 226 of the Constitution is maintainable. 
AIR 1973 SC 205, Rel. on; AIR 1977 SC 
1496, AFR 1975 SC 1121 and AIR 1952 
Trav-Co 2&7, Dist. (Para 4) 

(B) Constitution of India, Art. 19 (1) (2) 
— KEfectsicity Act (1910), S. 23 (3} — Mini- 
mum demand charge — Leviable under 
agreemenf, fo the same extent even when 
due to power cut, energy could not be sup- 
plied as stipulated — Agreement held, was 
inequitable — Charge should be reduced 
pro rata. to extent to whick supply is made. 

When, for reasons beyond the control of 
the consumer he is prevented from: consum- 
ing electricity as per the contract between 
him and the suppliers, to the extent he 
desizes, a proportionate. reduction in monthly 
demand charges, should follow. An agree- 
ment which requires the consumer to pay 
the minimum charges even. when power is 
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not supplied as stipulated in the contract, is 
inequitable. (Para 8) 

In terms of S. 23 (3) of the Electricity 
Act, a licensee may charge for energy, sup- 
plied by him. If so, the minimum demand 
charges can be levied and collected only 
when the licensee is ready to supply but the 
consumer does not consume. Consequently 
when the consumer is ready to consume but 
the licensee is unable to supply it would not 
be correct to say that the consumer is liable 
to pay for energy not consumed by him. 
That would be unreasonable, arbitrary and 
unfair and all the statutory authorities should 
act reasonably and with fairness. Therefore 
the Tariff in respect of the minimum charge 
should be so construed and a pro rata re- 
duction should be made in cases where for 
no fault of the consumer, energy is not sup- 
plied as stipulated in the contract. AIR 
1968 SC 718, Ref. to; AIR 1979 SC 1628 
and AIR 1980 SC 1992, Rel. on. (Para 9) 


(C) Electricity Act (1910), Ss. 23 (3), 51-A 
— Constitution of India, Art. 14 — Classifi- 
cation in Electricity Supply Tariff distinguish- 
ing high tension consumers from low ten- 
sion consumers — Is based. on intelligible 
differentia — Is not discriminative or viola- 
tive of Art, 14. 

The classification in the Electricity Supply 
Tariff distinguishing high tension consumers 
from ordinary low tension consumers is 
based on intelligible differentia and there is 
clear nexus with the object to be achieved. 
In fact, the ordinary low tension consumers 
are practically domestic consumers whereas 
the high tension consumers are the large 
scale consumers of electrical power, normally 
industries, which require special power lines. 
This classification is undoubtedly rational 
and is linked to the object of achieving the 
industrial and economic development of the 
country. Hence, the classification is not dis- 
criminatory and violative of Art. 14 of the 
Constitution. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1992 
AIR 1979 SC 1628 
AIR 1977 SC 1496 
AIR 1976 SC 1100 6, 7, 
AIR 1975 SC 1121: 1975 Tax LR 1569 
AIR 1973 SC 205 
AIR 1968 SC 718 
AIR 1952 Trav-Co 287 

A. M. Setalvad, Sr. Counsel with J. F. 
Pochkhanawalla and G.. Tamba, for Peti- 
tioners; J. Dias, Govt. Advocate, for Re- 
spondents. 


ORDER :— Petitioners herein M fs. Chow- 
gule. and Company ‘Private’ Limited and 
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| 
Union of India | A-L R. 
Ashok Vishwasrao iChowgule seek in this 
writ petition a declaration that whilst the 
power cut was in operation, respondents 
were not entitled to claim from them the 
full demand charges, the liability of the peti- 
tioners No. 1 being to pay only the said 


demand chadges reduced pro rata to the ex- ` 


tent to which the supplies were made, anrd 
also a direction to| the respondents not to 
charge the full demand charges as per the 


contract and Tariff! whilst respondents were 
unable to supply the contracted quantities 
and further to refund to the Ist petitioners 
the sum of Rs. 1,39 3800/~ and any other 
demand charges collected illegally from them. 


2. The case of the petitioners is as 
under :—- | 


The Ist petitioners carry on business 
inter alia, as mine iowners and operate cer- 
tain mineral processing plants, palletisation 
plants and also have a ship building yard 
and a textile mill. | For the aforesaid pur- 
pose, they require electricity which is sup- 
plied to them by the respondents under an 
agreement dated 8th Feb., 1978. This agree- 
ment is to be read ‘and construed ir confor- 
mity with the provisions of the Electricity 
Act, 1910 and provides that the supplier shall 


supply and the consumer shall take all the 
power requirements; at the petitioners’ Pale 
plant with a demand of 8,000 KVA. It fur- 


ther provides that | the charges for such 
supply would be made in accordance with 
the Scheduled rates specified in suppliers’ 
standard rate Schedule HTI in force and 
that in consideration of the special obliga- 
tions assumed and investments made by the 
supplier for the benefit of the consumer, the 
consumer undertook and guaranteed that 
the total annual charges payable by him for 
a period of 7 years: for the electric energy 
consumed shall not be less than Rs. 55,339/- 
and that if the amount chargeable was less 
than the said amount in a particular year, 
the consumer would make up the difference 
and pay the same. | Under S. 23 read with 
Sec. 51-A of the Electricity Act, 1910, a 
licensee is empowered to prescribe Schedules 
from time to time laying down charges to be 
recovered by the licensee for 
of the electricity supplied. In the exercise 
of the said powers, ‘different methods of cal- 
culating power charges are prescribed by the 
respondents. Ordinary domestic . consumers 
are ordinarily required and receive low ten- 
sion supply and they are charged only on the 
basis of the actual quantity of electrical 
units consumed by them. Consumers - like 
the ist petitioners are supplied. high tension 
power and are charged on a double basis 
i 


the purposes’ 
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being required to pay what are called. . de- 
mand charges and what are called. energy 
charges. Energy charges are collected at the 
prescribed rates depending upon the quantity 
of energy actually consumed by the con- 
sumer in question. Demend charges are 
however charged at the raze prescribed per 
KVA of billing demand per month and the 
Tariff provides that the amount of such 
minimum monthly charges will be payable 
by all the high tension consumers. The said 
monthly minimum demand charges are cal- 
culated on the basis of the actual demand 
during the relevant month. or 75% of the 
contract demand or the actaal maximum de- 
mand during the period of 11 months which- 
ever is higher. Accordingly, petitioners were 
required to pay not only tke charges of the 
actual energy consumed but. also the demand 
charges calculated as aforezaid. The Union 
Territory of Goa obtains virtually the totality 
of its electricity requirem2nt from Maha- 
rashtra or Karnataka. Maharashtra and 
Karnataka have reduced the supply of electri- 
city available to the respondents for distribu- 
tion in Goa and as a resul thereof a power 
cut ranging from 40 to 60 der cent has been 
imposed throughout Goa and the Ist peti- 
tioners were permitted to consume reduced 
energy as laid down in Column 2 of the 
Order No. 2-12-72-IPDB, dated 31-10-1979. 
Consequent upon this power cut, petitioners 
have suffered heavy losses as they were unable 
to produce the various- products made by 
them to the full extent, the investments 
having remained constant end the overheads 
and other expenses having continued to be 
the same. Despite this pcwer cut and that 
the agreed amount of pover had not been 
supplied, respondent have demanded the 
minimum demand charge based on the 
actual maximum demand during 11 months 
or the contract demand wkichever is higher. 
This action of the responcents had caused 
great prejudice to the petitioners as they 
were made to pay the minimum demand 
charge based on the supplies of energy as 
per the agreement when the actual energy 
supplied to them was substantially less. The 
Ist petitioners paid the demand charges 
under protest. Respondents are undoubtedly 
entitled in the case of bulE consumers such 
as the Ist petitioners to charges made not 
merely on the basis of the actual amount of 
energy consumed by the ccnsumers but also 


by taking into account a certain demand 
charge. 


to: consume energy to a cer-ain agreed extent 
does so and if he fails to do so, he must. 
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ensure that a large consumer who had agreed | 
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nevertheless pay for the same on a minimum 
charge basis. It is inherent to the very con- 
cept of charging the minimum charge that 
the consumer is in a position, if so desires, 
to consume the electrical energy up to the 
maximum contracted quantity. The levy of 
the said minimum charge in the circumstances, 
were beyond the control of the consumer 
respondents refused to supply the contracted 
energy, resulis not only in a totally unfair 
levy of a charge but a levy totally unwarrant- 
ed by the Scheme and object of the Act and 
ihe Schedule (sic). The said minimum de- 
mand charge as per the terms of the said 
Schedule cannot be levied in cases where 
due to power cut imposed by the licensee 
the consumer is unable to take the full con- 
tracted quantity, for in such a case the 
amount of such minimum demand charge 
must be reduced pro rata to the extent to 
which the respondents are able to make 
supplies. Besides, the Electricity Act oniy 
empowers the licensee to make a charge for 
the electricity supplied by it and has not em- 
powered the licensee to impose a charge 
wholly unconnected with the electrical energy 
supplied by it. The levy of minimum de- 
mand charge, though the respondents were 
unable to supply electrical energy to the full 
contracted quantity under the Tariff, violates 
Art. 19 (1) (g) of the Constitution inasmuch 
as it imposes a wholly unreasonable restric- 
tion on the rights of the petitioners to carry 
on trade or business. Similarly, the insistence 
of the respondents in recovering the said 
minimum demand charge without taking into 
account their inability to supply power to 
the contracted quantity would cause heavy 
loss to the petitioners’ business and is an un- 
reasonable exercise of statutory power con- 
trary to Art. 19 (1) (g) of the Constitution. 
The Tariff does not impose any such mini- 
mum demand charge in the case of ordinary 
low tension consumers. In the event of in- 
ability of supply, such ordinary low tension 
consumers are, therefore, only required to 
pay for the elecfrical energy actually con- 
sumed by them. There is, as such, hostile 
discrimination contrary to Article 14 of the 
Constitution ‘between consumers such as the 
Ist petitioners and the ordinary low tension 
energy consumers. 


3. Only respondent No. 3 filed a return. 
His case is that the petition is not maintain- 
able inasmuch as the relationship between 
the petitioners and the respondents is based 
on a written contract entered into between 
the Ist petitioners and the President of India. 
On merits, respondent No. 3- submits that 
special arrangements were to meet the: power 


22 Goa 


requirements of the various industries of the 
Ist petitioners on their agreeing and under- 
taking to pay the minimum demand charges. 
The said payment was understood and meant 
to be solely made for having arranged and 
given the necessary supply and not for the 
use thereof. The ist petitioners have agreed 
and undertaken to pay the full tariff mini- 
mum charges even if any restrictlons were 
placed in the supply for causes beyond the 
control of the respondents. The cut in 
energy was solely due to causes beyond the 
control of the respondents and therefore, 
‘petitioners are bound and obliged under the 
contract to pay the minimum demand 
charges. No demand cuts have been im- 
posed in respect of the petitioners’ Pale 
plant. However, a general order dated 
31-10-1979 applicable fo ali high tension 
consumers was made imposing energy cuts 
ranging from 40 to 60 per cent of their 
average monthly consumption over the period 
from October 1978 to June 1979 and peti- 
tioners’ Pale plant was imposed a cut of 60 
per cent. By the said order restrictions have 
been imposed only on the drawal of energy 
and not on ‘Demand’ and notwithstanding 
the imposition of energy cuts, the demand 
of the various installations of the Ist peti- 
tioners has not shown any downward trend. 
Restrictions in energy do not mean reduc- 
tion in demand, being imposed in accordance 
with Section 22-B of the Electricity Act. 
There are two systems of tariffs, one being 
the flat rate system and the other the two 
‘part tariff system. In case of a consumer 
whose requirement of load is 100 KVA and 
above the second system is attracted and the 
said consumer is required to pay demand 
charges to cover the expenditure towards the 
power purchased. 


4 Before entering into the merits of the 
petition, it is necessary to deal first with the 
preliminary point raised by the respondent 
No. 3 in respect of the maintainability of the 
petition. In fact, it was contended that the 
petition is not maintainable inasmuch as the 
Telationship between the petitioners and the 
respondents is based on a contract entered 
into between the 1st petitioners and the Pre- 
sident of India and the whole case of the 
petitioners is founded in an alleged breach 
of the said contract by the respondents. Mr. 
Joachim Dias, learned Government advocate, 
argued that the agreement entered into by 
the respondents with the petitioners is not 
at all statutory and, therefore, the writ juris- 
diction is not attracted. Reliance was placed 
on the rulings of the Supreme Court in the 
cases of Radhakrishna Agarwal v. State of 
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Bihar, (AIR 1977 SC 1496) and Har Shan- 
kar v. Dy. E. & T. Commr., (AIR 1975 SC 
1121), as well as on the case of Krishnan v. 
State of Travancore & Cochin (AIR 1952 
Trav-Co 287). It was, however, contended by 
Mr. Setalvad, learned Sr. Advocate appearing 
for the petitioners,.that the agreement itself is 
bad inasmuch as it contravenes the provisions 
of the Electricity !Act, according to which 
charges are to be levied on the actual 
energy consumed. It was further contended 
that respondents were not discharging mere 
contractual functions under the Electricity 
Act, but were acting under statutory obliga- 
tions imposed by the same Act. My aīten- 
tion was specifically invited to S. 23 (3). (4) 
and S. 51-A and to the circumstance that 
petitioners challenge the action of the respon- 
dents based on the Tariffs and/or the agree- 
ment which was entered into and is subject 
to the Act. Therefore, as held in D. F. O., 
South Kheri v. Ram Sanehi, (AIR 1973 SC 
205), the petition is maintainable. Ad- 
mittedly, respondent No. 2 is the licensee 
and the agreement was entered into under 
the Electricity Act, 1910. Section 23 of the 
Act provides that ‘a licensee shall not show 
undue preference in making any agreement 
for the supply of: energy. Sub-sec. (3) lays 
down that in the absence of an agreement to 
the contrary, a licensee may charge for 
energy supplied or by the electrical quantity 
contained in the supply, or by such method 
as may be approyed by the State Govern- 
ment. Sub-section (4) provides that any 
charge made by a licensee under Clause (c) 
of sub-section (3), may be based upon, and 
vary in accordance with, any one or more 
of the factors mentioned therein. And Sec- 
tion 51-A provides that when the State Gov- 
ernment engages in the business of supply- 
ing energy to the public, it shall heve all the 
powers and obligations of a licensee under 
the Act. In the light of the above provisions 
of law, it appears to me that respondents 
Nos. 2 and 3 were vested with seme statu- 


tory powers whilst entering into agreements 


for the supply of electric energy and as such, 
the said agreements are, at least partly, statu- 
tory. J fail, therefore, to see in what manner 
the rulings in the cases of Krishnan v. State 
Trav. & Co., Har Shankar and Radhakrishna 
Agarwal (above) help the respondents. On 
the contrary, the ruling of the Supreme 
Court in the case:of D. F. O., South Kheri 
v. Ram Sanehi (supra) is more to the point. 
I, therefore, have no doubt in holding that 
the petition is maintainable. 


5. I shall now address myself to the 
merits of the case. The only question that 
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ises in this petition is whether the respon- 
a n ee a minimum demand, charge 
from the consumers in a case where a power 
cut is imposed so as the consumer is unable 
to consume the electric energy to the extent 

desires. 
se It was agreed by Mr. Setalvad that 
petitioners entered into an agreement for 
supply of electric energy with the respon- 
denis on 8-2-1978 and it was, inter alia, 
apreed that the same agreement would be 
read and construed in all respects in confor- 
mity with the provisions oi the Indian Elec- 
tricity Act, 1910 and Rules made thereunder; 
that the consumer would pay to the supplier 
every month charges for the electric energy 
supplied at the specified rates; and that the 
petitioners guaranteed that the total annual 
charges payable by them for a period of 
seven years for the energy consumed would 
not be less than a certain amount, or the 
minimum tariff charges pavable under Cl. 9 
(a), whichever is higher, and further that, 
although they would be billed for the actual 
energy consumed every month subject to the 
monthly minimum, the difference, if any, be- 
tween the guaranteed minimum charges and 
the actual charges paid would be paid by 
the consumer. He further submitted that 
the Standard Schedule recuires a consumer 
to pay the minimum charges, which under 
Cl. 8 of the Electricity Supply Tariffs, com- 
prise the monthly demand on billing demand 
plus energy charges for energy consumed 


‘during the month. The Gilling demand, as 


per Cl. 5, means either (© the actual maxi- 
mum demand during the month; or (ii) 75% 
of the contract demand; or (iii) actual maxi- 
mum demand during the previous 11 months, 
whichever is higher. ‘Therefore, under the 
agreement read with the Tariff, petitioners 
are required to pay the minimum charges 
even when, due to a power cut, respondents 
could not supply energy as stipulated in the 
contract. This, Mr. Setal-ad contended, is 
inequitable and unjust. Reliance was placed 
in support of this submission in the case of 
‘N. I. I. & S. Co. v. State of Haryana’, (AIR 
1976 SC 1100). 


7. Mr. Dias, however, countered that the 
Electricity Act is not meaat to the Govern- 
ment only but, as can be sen from the very 
definitions of consumer and licensee given 
in Section 2 (c) and (b), oth for the cop- 
Sumer and licensee and = such, both are 
subject to its provisions. The Government 
is empowered under Sect.on 23 (3) (c) to 
charge for energy supplied by such a method 
as approved by it and in the exercise of such 
powers read with Section 51-A, it framed 
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the Electricity Supply Tariffs, which in note 
to Cl. 9 lays down the meaning of a Billing 
Demand. The demand means the load 
power required to start the machinery and 
has nothing to do with the consumption of 
power. The demanded load of power was 
supplied to the petitioners at all times, 
though, for purpose of reduction of con- 
sumption, the period of time during which 
it was supplied was reduced.~ Therefore the 
Cls. 9 (a), 10, 11 and 12 of the agreement 
are not unjust and inequitable. He further 
submitted that the case of N. I. I. & S. Co. v. 
State of Haryana stands on an entirely 
different footing, for in that case there exist- 
ed a cut in the demand, and further, there 
was a specific clause in the agreement in 
respect of force majeure. 


8. It is not disputed that, in terms of 
CI. 9 (a) of the agreement, petitioners agreed 
to pay to the supplier, every month, charges 
for the electric energy supplied at the rate 
specified in the suppliers Standard Rate Sche- 
dule H. T. I. and in Cl. 10 guaranteed that 
the total annual charges payable by them 
for electrical energy consumed would not be 
less than the tariff minimum charges payable 
under Cl. 9 (a). It is also not disputed that 
Cl. 11 provides that the supplier would take 
all reasonable precautions to ensure con- 
tinuity of supply of power to the consumer 
at the point of supply,‘ but the same supplies 
would not be liable to the consumer for any 
loss due to the interruption in supply of 
power “by reason of damage to the equip- 
ment of the supplier during war, mutiny, 
riot, strike or by reason of earthquake, hurri- 
cane, tempest or any accident or for routine 
maintenance of the lines and associated 
equipment or such other causes as may be 
beyond the control of the supplier”. It ap- 
pears, therefore, correct that, in the terms of 
the agreement, petitioners are liable to pay 
the minimum charges even in case respon- 
dents are unable to supply the energy as sti- 
pulated. The question, however, is whether 
this is unjust and inequitable. As it was 
observed in N. I. I. & S. Co. v. State of 
Haryana, (AIR 1976 SC 1100) (supra), there 
are two well-known systems of Tariffs one 
is the flat rate system and the other is known 
as the two-part Tariff system. Under the 
former a flat rate is charged on unit of 
energy consumed. Fhe latter system is. 
meant for big consumers of electricity and 
comprises of (1) demand: charges to cover 
investment, installation and the standing 
charges to some extent and (2) energy 


charges for the actual amount of energy: 
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consumed. Dealing with problem of whe- 
ther or not, the supplier is entitled to ask for 
any demand charges in the event the same 
supplier was not ready to serve the con- 
sumer and the latter was ready to consume 
maximum electric energy and considering the 
rival contentions, their Lordships further ob- 
served “Such an extreme stand on either side 
appeared to us a bit puzzling and leading to 
inequitable results. The difficulty was not easy 
to solve. Jf we were to hold that for the 
Board’s inability to supply a fraction of the 
consumer’s demand as per the contract it 
could claim only the energy charge, it would 
have been very hard and unjust to the Board 
and the consumer would have unjustifiably 
got the supply at a very cheap rate. If on 
the other hand, we were to say that the con- 
sumer was liable to pay the entire demand 
charge as per the method of assessment pro- 
vided in Clause 4 of the Tariff even when 
for no fault of it, it could get only a frac- 
tion of its demand fulfilled, resulting in its 
not being able to run the industry to its full 
capacity, it would be liable to pay a huge 
amount per month, and this will not only be 
uneconomical but would seriously affect its 
economic structure”. Finally, it was also ob- 
served that “We are, therefore of the view 
that the inability of the Board to supply 
electric energy due to power cut or any other 
circumstance beyond its control as per the 
demand of the consumer according to the 
contract will be reflected in and considered 
as a circumstance beyond the control of the 
consumer which prevented it from consuming 
electricity as per the contract and to the ex- 
tent it wanted to consume,” and held that 
the monthly demand charge had to be re- 
assessed and proportionate reduction be 
made. Though the above decision was pass- 
ed, it appears, in a case where only a frac- 
tion of demand power was supplied, it seems 
to me that the principle laid down is that 
when, for reasons beyond the control of the 
consumer, the latter is prevented from con- 
suming electricity as per the contract and to 
the extent he desires, a proportionate reduc- 
tion in the monthly demand charges should 
follow. I see no sound reason as to why the 
principle should apply only in case demand 
power is not supplied, for what matters is 
that electricity is not supplied as per the con- 
tract and to the extent desired. In the cir- 
cumstances, I find force in the contention ‘of 
Mr. Setalvad and as such hold, that the 


agreement is inequitable inasmuch as it re- 
quires the petifioners to pay the minimum 


charges even when power is not supplied as 


| stipulated in the contract. 
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9, It was further argued by Mr. Setalvad 
that on a true construction of the Electricity 
Act and the Schedule, the minimum demand 
charges as per the terms of the said Sche- 
dule cannot be levied in cases where, on ac- 
count of power cut imposed by the licensee, 
the consumer is unable to take the full con- 
tracted quantity and should be reduced pro 
rata to the extent to which the supplies are 
made, because all statutory authorities must 
act reasonably. Reliance was placed in 
‘Union of India v. Anglo Afghan Agencies’, 
(AIR 1968 SC 718). ‘Ramana v. International 
Airport Authority of India’, (ATR 1979 SC 
1628) and ‘Kasturi Lal v. State of Jammu 
and Kashmir’, (AIR 1980 SC 1992). I find 
myself entirely in agreement with Mr. Setal- 
vad, for in terms of Section 23 (3) of the 
Electricity Act, a licensee may charge for 


energy supplied by him. If so, 





lected only when the licensee is ready to 
supply but the consumer does not consume. 
Consequently, when the consumer is ready 
and willing to. consume but the licensee is 
unable to supply, it would not be correct to 
say that the consumer is liable to pay for 
energy not consumed by him. That would 
be unreasonable, arbitrary and unfair and all 
the statutory authorities should act reasonably 
and with fairness, as observed by the Supreme 
Court in the cases of International Airport 
Authority and Kasturi Lal (supra). It ap- 
pears, therefore, to me that the Tariff in res- 
pect of the minimum charge should be con- 
strued as above and a pro rata reduction 
should be made in cases where, for no fault 
of the consumer, energy is not eel as 
stipulated in the contract. 


10. The last contention of Mr. Setalvad 
had been that the Tariff is ultra vires Arti- 
cle 14 of the Constitution as consumers other 
than high tension consumers do not have 
to pay a minimum charge even when the 
licensee curtails supply. I find no force in 
the contention, for the classification distin- 
guishing the high tension consumers from 
the ordinary low tension consumers is based 
on intelligible differentia and there is a clear 
nexus with the object to be achieved. In 
fact, the ordinary low tension consumers are 
practically domèstic consumers, whereas the 
high tension consumers are the large scale 
consumers of electrical power, normally in- 
dustries, which require special power lines. 
This - classification is ‘undoubtedly rational 
and is, linked to the object of achieving the 
industrial and economic development, of the 


country. Hence, the classification is not dis- 
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the mini-} __ 
mum demand charges can be levied and col- 
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criminatory and. violative of Art. 14 of the 
Constitution. oo ff 
11. The petition, therefore, succeeds. As 
a result, the rule is made absolute in terms 
of prayer (a) of para 36 of the petition and 
it is therefore declared taat the liability of 
the first petitioner is to pay the demand 
charges reduced pro rata to the extent the 
respondents are able to make supplies. Res- 
pondents are further direc-ed to refund to the 
first petitioner any amount -collected in ex- 
cess of the amount pro rata reduced. There 
will be no order as to costs in the circum- 
stances of the case. 
Petition allowed. 
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Shaikh A. Kadar and athers, Petitioners v. 
Jose Camilo Gomes and thers, Respondents. 


_ Civil Revn. Appln. Nc. 206 of 1980, D/- 
28-1-1982. 


Civil P. C. (5 of 1908), D. 23, R. 1; Ss. 2 (2) 
and 115 — Application under O. 23, R. 1 to 
withdraw suit with permission to file fresh 
one — Court cannot split prayer and allow 
only withdrawal of suit — Order allowing 
withdrawal of suit but not granting permis- 
sion to file fresh one — It is not a decree — 
Revisable. 

When an application is made. under O. 23, 
R. 1 to withdraw a suit with permission to 
file a fresh one, the Coart cannot split the 
prayer and allow only the withdrawal of the 
suit. The order allowing withdrawal of the 
suit but not granting the permission to file a 
fresh one: does not determine any matter in 
the controversy and canrot be said to have 
conclusively arrived at a decision on the 
subject matter of the suit and cannot be con- 
sidered and construed az a decree. Hence 
revision filed against it i: maintainable. 

(Paras 5 and 6) 


Cases Referred: Chronological Paras 
AIR 1977 Raj 131 6 
AIR 1970 All 382 6 
AIR 1941 Nag 180 4, 5 


P. Mulgaoncar, for Petitioners; J. D’Souza 
(for Nos. 1 and 2) and £. K. Kakodkar (for 
Nos. 3, 4, 5, 6 and 7), fer Respondents. 

ORDER :— This Revision Application is 
directed against the order. dated 2nd Septem- 
ber, 1980, passed by the Civil Judge, Junior 
Division, Margao. 

2. The facts of the case are that the peti- 
tioners/original plaintiffs filed an application 
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before the learned: Civil. Judge withdrawing 
the suit and seeking permission to file a fresh 
one under O. 23; Rr. 1 and 3 (b), C. P.-C 
This application was objected to by the res- 
pondents, their case being that no permis- 
sion to file a fresh suit be granted to the 
present petitioners. The learned trial Judge 
after considering the arguments advanced 
before him, passed the impugned order 
whereby he allowed the withdrawal of the 
suit but did not grant the permission to file 
a fresh ome. l ; 

3. It is the case of the petitioners that the 
learned trial Judge erred while passing -the 
impugned order ‘because he has no power to 
split the prayer of the petitioners which was 
on the one hand to withdraw the suit and 
on the other, to get permission to file a fresh 
one. Elaborating the case of the petitioners, 
Mr. P. Mulgaonkar, learned advocate ap- 
pearing for them, submitted that O. 23, R. 1 
lays down that the plaintiff while withdraw- 
ing the suit, may seek permission of the 
Court to institute a fresh suit in respect of 
the subject matter of the withdrawn suit. 
The Court, while considering the application 
for withdrawal of the suit with permission 
to file a fresh one, is not entitled to split the 
said application and has either to grant the 
same or to dismiss it in toto. The learned 
trial Judge, therefore, committed a material 
irregularity while disposing of the application 
of the petitioners, allowing only the with- 
drawal of the suit and dismissing the ap- 
lication in the part it was prayed that per- 
mission be given to file a fresh suit. 

4. As against this, Mr. S. K. Kakodkar, 
learned advocate appearing for respondents 
Nos. 3 to 7. submitted that the revision peti- 


tion is not maintainable because the order 


passed. by the learned trial Judge amounts 
to a decree and, therefore, appeal lies against 
it. Reliance was placed by Mr. Kakodkar 
in the case of Vilayatali Khan v. Mt. 
Khairunnissa, (AIR 1941 Nag 180). 

5. Before entering into the merits of the 
present revision application, it becomes ex- 


-pedient, therefore, to deal with the preli- 


minary point raised by Mr. Kakodkar, ‘ac- 
cording to which no revision lies against the 
impugned order. -In the aforesaid case of 
Vilayatali Khan, it was held that no revision 
lies when the Court allows the withdrawing 
of a suit, because such order amounts to a 
decree: However, the said decision is dis- 
tinguishable because the facts of the said case 
are completely different. Infact, a suit had 
been filed by three plaintiffs and the plain- 
tiffs Nos. 2 and 3 were deriving their title 


- from’ plaintiff No. 1. ° Plaintiff No. 1 with- 
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drew the suit and therefore. the Court dis- 
missed the whole suit as withdrawn.. It was 
held that sech decision amounts to a decree 
within the meaning of Section 2 of the Code 
and is appealable because it is a decision on 
the merits of the case. This is not the posi- 
tion before us. Indeed, in the present case 
the situation is quite different and all the 
petitioners/original plaintiffs filed an applica- 
tion to withdraw the suit with permission to 
file a fresh one. The learned trial Judge 
did not decide anything on merits and split 
the prayer of the petitioners and allowed 
only the withdrawal of the suit. Section 2 (2) 
of C. P. C. defines decree as the formal ex- 
pression of an adjudication which, so far as 
regards the Court expressing it, conclusively 
determines the rights of the parties with re- 
gard to all or any of the matters in con- 
troversy in the suit and may be either pre- 
tliminary or final. In the present case, the 
{Court has not determined any matter in con- 
ltroversy and has not conclusively arrived at 
a decision cn the subject matter of the suit. 
In the circumstances, the impugned order 
cannot be considered and construed as a de- 
cree. 


6. Order 23, Rule į allows the plaintiff to 
withdraw. or abandon the suit at any time 
after its filmg and further allows the said 
plaintiff to get the permission of the Court 
to file a fresh suif. In Radha Krishna v. 
State of Rejasthan, (AIR 1977 Raj 131), it 
was held that the Court has no power, apart 
from O. 23, R. 1, C. P. C., to allow a suit to 
be withdrawn with liberty to file a fresh one, 
and the power has to be exercised subject to 
the conditions prescribed therein. It was 
further observed that when leave is granted 
to the plaintiff to withdraw from the suit 
with liberty to bring a fresh suit, the order 
must not be one dismissing the suit with 
liberty to bring a fresh suit, but one granting 
permission to the plaintiff to withdraw from 
the suit with liberty to file a fresh suit. There- 
fore, it was further observed that where 
leave is refused, the Court should simply dis- 
miss the application. Similarly in Balbir 
Singh v. Smt. Sulochana Devi, AIR 1970 
All 382, it was held that the Court cannot 
split the prayer for withdrawal of the suit 
with permission to file a fresh one. Tt is, 
therefore, a settled position of law that when 
an application is made to withdraw a suit 
with permission to file a fresh one, the Court 
cannot split the prayer and allow only the 
withdrawal of the suit. The learned trial 
Judge committed, as such, a clear and mate- 
rial irregularity while passing the impugned 
order allowing only the withdrawal of the 
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suit and dismissing the application in the 
part where permission was sought to file a 
fresh one. 

7. In the circumstances, this revision ap- 
plication has substance’ and is therefore 
allowed. The impugned order is conse- 
quently set aside and permission to file a 
fresh suit is allowed to the petitioners. 

Costs by the respondents. 

Revision allowed. 
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K. M. MISHRA, Ag. J. C. 
Indian Oil Corporation Ltd. and others, 
Petitioners v. The ‘Union of India, New 
Delhi and others, Respondents. 


Special Civil Appin. (W. P.) Nos. 129, 130 
and 131 of 1980, D/- 15-6-1981. 

(A) Constitution of India, Arts. 226 and 
265 — Goa, Daman and Diu Municipalities 


- Act (7 of 1969), Clauses 164 and 165 — 


Appeal against order demanding octroi on 
import of petroleum: within Municipal limits 
— Appeal not entertainable unless fuli 
amount demanded under bill was first deposit- 
ed under Section 165 -—- Levy challenged an 
ground of its being imposed without auth- 
ority of law and, as, such, violative of Arti- 
cle 265 — Writ petition fo challenge levy 
would be maintainable in spite of remedy of 
appeal to standing Committee under the 
Bye-laws. | (Para 7) 

(B) Constitution of, India, Art. 226 — Writ 
petition — Disputed question of fact — 
Octroit leviable on goods consumed within 
municipal limits — In demand fer octroi 
Municipality including ifems of sale of oil 
to bunkers of vessels by Indian Oil Company, 
— No allegation that goods in question were 
used or consumed within municipal limits — 
No question of fact is involved — Writ petis 


tion to chalienge levy of octroi, is maintain« 
able. (Para 9) 
(C) Goa, Daman and Diu Municipalities. 


Act (7 of 1869), Cl 307 — Mormugao Muni- 
cipal (Octroi) Bye-Laws (1979), Cl. 3 — Levy 
of octroi on petroleum products -— Cctroi 
cannot be levied in respect of geods which 
are re-exported for consumption outside 
Municipal limits, AIR 1963 SC 905; AIR 
1976 SC 1446 and Civil Special Appeals Nos. 
$, 13 and 31 of 1977 {Raj), Re. on. 

(Paras 16 and 13) 


Cases Referred: Chronological Paras 
(1977) Civil Special Appeals Nos. 9, 13 and 

31 of 1977 (Raj) ` 13 
AIR 1976 SC 1446 | 12 


AIR 1963 SC 906 


HY /i¥/D559/8i/SMA/SNV 


11, 12,.13 
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A. Setalvad: with M. D. Gaitonde, for Peti- 
tioners; S. K. Kakodkar, “or Respondents. 

ORDER :— These three writ petitions 
under Art. 226 of the Corstitution have been 


filed by three different om corporations, all . 


Government Companies incorporated under 
the Companies Act, 1956 challenging levy 
of octroi on petroleum products by the 
Mormugao Municipal Council, Vasco-da- 
Gama. Because the facts and law involved 
in all these three petitions are the same, it 
is proposed to dispose of the three petitions 
by this common -judgment ~ 

2. The facts relevant zor the disposal of 
these writ applications may now be stated :— 


I shall take up the facts of writ petition 
No. 129/80 filed by Indian Oil Corporation 
Ltd. The facts in the cther two petitions 
filed by Hindustan Petroleum Corporation 
Ltd. and Bharat Petroleum Corporation Ltd. 
being almost identical, I do not consider it 
necessary to narrate them separately. 

M/s. Indian Oil Corparation Ltd. (to be 
hereinafter referred to as I. ‘O. C.) has an 
installation at Vasco-da-Gama, where it re- 
ceives petroleum products manufactured by 
it in its refineries and procured through other 
sources. These products are received in bulk 
for storage through ocean tanks, tank -wagons, 
tank trucks, etc. and thereafter distributed to 
various agents, dealers and customers for the 
purpose of consumption within the munici- 
pal area and are also re-exported for sale/ 
consumption ` outside the limits of the said 
municipal area. The disposal of the products 
imported by the I. O. C. at its installation 
at Vasco-da-Gama is grouped into the 
following main categories :— ` 

(i) products sold by the Oil Corporation 
to its agents, dealers and consumers situated 
within the ‘municipal limits; . 

(ii) products sold by it to its dealers and 
customers situated outsde the - municipal 
limits; 

(iii) products re-exported by it from their 
installation to places outside the municipal 
limits where they are sofi to agents, dealers 
and customers’ for ‘consumption; by them 

(iv) products re-exported by it to their 
own. depots outside ‘the municipal limits; 

(v) products consumed by it within the 
municipal limits; 

(vi) deliveries to other oil companies on 
product exchange basis; and . 

{vii) sales to internacional vessels and 
barges calling at Mormugao port. | 

Prior to May, 1978, the Mormugao 
Municipal Council had not provided for levy 
of any octroi. Octroi was for the first time 
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introduced: on petroleum products by fram- 
ing certain Bye-laws which were published 
in the official gazette dated Ist February, 
1979. i 

Before and upon the coming into force of 
the Bye-laws there were some meetings be- 
tween. the petitioners, the Municipal Council 
and Secretary (Revenue), wherein some 
modalities and procedure regarding collec- 
tion of octroi from the Oil Corporations 
were evolved. They were to this effect: 

(i) Octroi would not be payable by the 
oil companies at the time of imports within 
the Municipal limits. Octroi would be pay- 
able by the Oil Companies only on the 
quantities actually sold to the retail outlets 
and consumers sifuated within the municipal 
limits for consumption by such retail out- 
jets/consumers. g 
- Gi) The oil companies would pay octroi 
in terms of (i) above on a monthly’ basis and 
should make payments not later than the 
fifth day of the following month. A. state- 
ment showing the details of sales made to 
retail outileis and consumers within the 
Mormugao Municipal Limits on which octroi 
was payable would also be furnished by ths 
oil companies to the Municipal Council along 
with the payment. 


(iii) The value for the purpose of assess- 
ment/payment of octroi as aforesaid would 
be based on the ex M. I. price i.e. the main 
port price fixed by the Central Government 
and that such ‘value’ would not include sales 
tax, octroi or other local levies, if any. 


(iv) Octroi would not be payable in respect 
of sales made by the oil companies to barges 
or fishing vessels for their own consumption 
for their fishing operations. 

(v) The question regarding the levy of 
octroi in respect of bunkers as well as the 
ocean going coastal vessels for their con- 
sumption would be decided after verifying 
the position with regard to such levy from 
the Bombay Municipal Corporation. In the 
meantime, no octroi would be paid on such 
bunker sales. . 

(vi) Pending amendments to the said Bye- 
laws which were under consideration by the 
Government in line with the above terms, 
the oil companies would follow the above 
procedure for payment of octroi. 


(vii) The octroi payments for the period 
5th May, 1979 to 31st May, 1979 would be 
made immediately on the basis of the above 
terms. ane 


3. Pursuant to the above agreed terms and 
procedure the I. O. C. paid octroi for the 
month of May, 1979, on or about Sth June, 
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1979 by cheque. The I. O. C. since then 
has been making octroi payments month 
after month in accordance with the agreed 
terms and procedure and with each payment 
including statement showing details of sales, 
consumption and use of goods within the 
municipal limits during the relevant months 
(vide Annexure ‘G’), which a copy of the 
said statement showing the details of pay- 
ment of octroi made to the municipal Coun- 
cil (for the period from 5th May, 1979 to 
3ist Dec., 1980). Notwithstanding the pay- 
ment of octroi in accordance with the agreed 
terms and procedure as aforesaid, the 4th 
respondent, i.e. the Chief Officer, Mormugao 
Municipal Council, Vasco da Gama, (here- 
inafter to be called the ‘Chief Officer’) by 
his letter dated 25th September, 1979, ad- 
dressed to the I. O. C. proceeded to serve 
on-it two bills purporting to be the bills for 
deposit under Bye-law No. 4 of the said 
Bye-laws. The purported deposit bills, both 
of which were dated 25th September, 1979, 
required the I. O. C. to pay an aggregate 
amount of Rs. 1 lakh (each bill being for 
Rs. 50,000/-). The I. O. C. by its reply 
dated 3rd Dec., 1979 stated, inter alia, that 
the two aforesaid bills were uncalled for as 
the I. O. C. had in fact already paid the 
amount due as octroi not only for the said 
two months but also for the subsequent 
months. It further informed that the amounts 
demanded under the said bills were far in 
excess of the octroi dues and in fact the 
amount mertioned therein had no nexus 
whatsoever to the amount payable under the 
said Bye-laws, clarifying that octroi was not 
payable on the entire quantity of imports 
made by its installation at Vasco da Gama, 
but only on the quantities consumed, used or 
sold within the Municipal limits. Despite 
the aforesaid letter the Chief Officer served 
on the J. O. C. a fresh bill, dated 17th Jan., 
1980, purporting the claim octroi for ‘the 
period from 5th May, 1979 to 31st Decem- 
ber, 1979, amounting to Rs. 10,47,394.61 on 
different items of petroleum products alleged 
to have been imported by the I. O. C. within 
the Mormugao Municipal limit during the 
Said period. The said fresh bill contains cer- 
tain items of petroleum products which were 
not imported by the I. O. C. Neither the 
quantities nor the value shown therein were 
correct and thus the said amount of octroi 
was claimed- arbitrarily and without any basis 
whatsoever. The I. O. C. made several re- 
presentations to the Mormugao Municipal 
Council and also to other authorities but to 


no effect. The Chief Officer instead of with- 


drawing the bills, issued a further bill dated 
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Ist February, 1980, a notice of,, demand; 
dated 18th February, 1980, and eventually a 
warrant under the provisions of the Munici- 
pal Act. The aforesaid demands, bills and 
warrant issued by the Chief Officer were 
challenged by the I, O. C. ‘in this Court by 
Special Civil Application No. 26 of 1980 
under Art. 226 of the Constitution. The 
said petition was admitted by this Court and 
injunction was issued directing the Chief 
Officer (who was impleaded as a party there- 
to) not to'enforce the impugned demand and 
warrant until the disposal of the petition on 
the I. O. C. undertaking to deposit the sum 
of Rs. 35,000/-. At the request of the 
Municipal Council ‘the Court directed, in 
order to facilitate the consideration of the 
real dispute, the I. O. C. to furnish further 
particulars as regards receipt of petroleum 
products. Based on’ the aforesaid further in- 
formation provided by the I. O. C. the fifth 
respondent (who is another Chief Officer of 
the Mormugao Municipal Council) passed a 
fresh order purporting to be the assessment 
order on or about ‘the 30th of Fuly, 1980, 
for the same period, i.e. Sth May, 1979 to 
3ist December, 1979, and raised a demand 
of Rs. 32,38,035.29 ‘purporting to be the 
octroi payable by the I. O. C. on imports 
made by them during the said period. Since 
the order impugned ‘in the Special Civil Ap- 
plication was substituted by a new order of 
assessment dated 30-7-1980, this Court by its 
order, dated 31-7-1980, dismissed the writ 
petitions treating the same as infructuous. 
4. On 26-9-1980 this application and the 
other two have been filed challenging the as- 
sessment order, dated 30-7-1980. ïn the 
meantime it appears ‘that the earlier Bye-laws 
were amended by :the Municipal (Octroi) 
(Amendment) Bye-laws, 1980, which were 


duly published in the Official Gazette, dated 


6th March, 1980. The I. O. C. feeling ag- 
grieved by the order, dated 30th July, 1980, 
has also filed an appeal petition before the 
Standing Committee of the Mormugao 
Municipal Council ‘on 7th August, 1980, 
along with a petition for granting stay. | 
5. The assessment order, dated 30-7-1980 
is challenged as illegal, contrary to law and 
without jurisdiction and/or without the auth- 
ority of law on the; following grounds :— 


Bye-law No. 3, prior to its amendment, 
creates a charge for the levy of octroi on 
quantities imported : and subsequently sold 
and consumed within: the municipal limits. 
On a true construction of the aforesaid pro- 
vision of the said Bye-laws prior to their 
amendment, octroi is leviable only on goods. 
for consumption thereof and not on the. 
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goods exported outside the municipal limits 
after their imports. The sale simpliciter will 
not attract the levy of octroi since the sine 
qua non for the levy of cctroi is consump- 
tion. Consequently no levy can be charged 
in respect of goods which are re-exported 
for consumption outside the Municipal 
limits. In other words on goods re-exported 
outside the Municipal limits, no octroi is 
payable by the importers. The liability to 
pay octroi on goods brougkt into the Munici- 
pal area is therefore only on goods: (1) to 
be consumed by the I. O. C. itself or sold 
by it to consumers direct within the munici- 
pal limits and (2) for sale to dealers who 
in their turn sell the goods to the consumers 
within the municipal arez irrespective of 
whether such consumers by themselves have 
used the entire goods or sold outside it. The 
I. O. C. is therefore not liable to pay octroi 
in respect of goods which are to be re-export- 
ed. 

The above in short is the case and conten- 
tion of the I. O. C. in this writ application 
No. 129/80. 


6. The Sth respondent i.e. Shri J. I. 
Antani, Chief Officer, Mozmugao Municipal 
Council, Vasco Da Gama, has filed a reply 
for himself and on behalf >f the respondents 
Nos. 3, 4 and 5. Apart from denials of 
everything alleged by the petitioner, the 
teply does not disclose any positive case of 
the 3rd respondent, except the following 
case : 

“It is not petitioner’s case that the alleged 
Te-export is not consequenza] upon the sale 
of the goods within the local limits”. 
According to the aforesaid averment, sale 
simpliciter within the mun:cipal area. would 
attract the levy of octroi. In addition it 
has been urged to dismiss the petition in 
limine on twin grounds that there is an 
effective alternative remedy available to the 
petitioner against the impugned orders and 
that the case involves complicated questions 
of facts which cannot be determined in this 
writ petition. ; 

7. The last two objecticns which are of 
preliminary character are taken up first. 

The petitioner itself w-.thout concealing 
has in para 28 clearly stated that being ag- 
grieved by the order, dated 30th July, 1980, 
it has filed an appeal petition before the 
Standing Committee of the Mormugao 
Municipal Council on 7th Aug., 1980, in ac- 
cordance with Bye-law No. 7 of the Bye- 
laws.- In para 34 of the petition it has been 
further stated that the petitioner has no 


other adequate and efficacious remedy under, 


the Goa, Daman and Diu Municipal Act, 
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1968 (to be hereinafter called the Municipal 
Act) as no appeal is entertainable unless the 
full amount demanded under the bill is first 
deposited under S. 165 of the Municipal Act. 
The order contained in Annexure ‘N? and the 
Bill Annexure ‘P’ are violative of: the peti- 
tioner’s fundamental rights guaranteed uncer 
Art. 265 of the Constitution and has been 
passed without any authority of law. The 
same being illegal is liable to be set aside in 
this proceeding. 


8. After going through the pleadings it 
appears to me that the petitioner seeks to 
challenge the very jurisdiction of the Mormu- 
gao Municipal Council to levy octroi on 
petroleum products which are re-exported 
from the depot of the I. O. C. situated within 
the municipal limits of Mormugao Municipal 
Council to outside places. In other words 
the contention raised on behalf of the peti- 
tioner is that octroi is being levied or col- 
lected without the authority of law. Arti- 
cle 265 of the Constitution speaks that no 
taxes shall be levied, collected or realized 
except by the authority of law. If there is 
total want of jurisdiction in the Mormugao 
Municipal Council to levy, collect and rea- 
lize octroi on the petroleum products re- 
exported outside the municipal area, such 
action would clearly amount to infringement 
of legal right guaranteed under Art. 265 of 
the Constitution and in a case of this nature, 
writ petition would be maintainable. Besides, 
this question cannot be gone into by the 
Standing Committee or the Appellate Auth- 
ority. So the first preliminary objection has 
got to be rejected. 


9. The 2nd objection has also no merit 
and is therefore bound to fail. 


It has been argued with regard to two 
items in the bill attached to Annexure ‘N’ 
that they involve disputed questions of fact 
which cannot be gone into in this proceed- 
ing. The two items relate to the sale of 
petroleum products to bunkers to inter- 
national vessels and bunkers to coastal vessels. 
It has not been indicated in the counter 
filed by the 5th respondent that those two 
items involve determination of any fact. 
When it is not the case of the respondents 
that the petroleum products are used or 
consumed within the municipal area it ap- 
pears the question of determination of any 
fact.is involved in this case. In -that view 
of the matter the contention on this score 
is too rejected. 


10. This brings me to the main point, 
namely, whether. the third respondent has 
authority to levy,. collect and realise octroi 
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om the: petroleum: prođmts reemporsted by 


ï. O: C from its depat (irsializition) at 
Vasco da Gama. Clause (xp) of the Byes 


laws defixes. ‘Octyoi” to mean æ tax cm fie 
entry of goods intm the council arep for eom- 
sumption, use or sale thezeim Tiis clause fs 
ia conformity with Emtrw 5%. List 2 of the 
Tila Schedule of the Constituttom which states 
as follows. :—- 

“Taxes: on the entry of goods into the 
local area for consumption, use or sale 
therein.” 

Clauses 3 and 4 of Byelaw No. 2 define 
“Export” and “Expanter” respectively. The 
term “Export? means taking oui of move- 
ment of any geods. fram any place within 
the octreti Emits of. the Council to amy place 
outside. the said. municipal limits. Fhe term 
‘Exporter’ is defined to meam a persom wiro 
exports goads: within: sevem days neat after 
the import into the municipal. limits and also 
includes a person. who owns the goods at the 
time of. the export on whose name is shown 
in. the export register as. the: exporter. Bye 
law No. 3 prion ta its amendment creates a 
charge for the levy of octrai on . quantities. 
imported and subsequently sold and consum- 
ed. within the municipal limits. It appeass 
to me on a true constructiom of the afore- 
said provisions, of the said Bye-laws prior to 
their amendment that actroi is leviable only 
on the goods. imported into the municipal 
area for consumption. therein. and. nei on the 
|goods exported outside the municipal linsits 
after their imports. In other words, sale 
simpliciter will not. attract the levy of octroi 
since the sine qua non for the levy of actroi 
being consumption is absent. Consequently 
To octro? cam be. levied! im respect of goods 
which are re-exported for consumption ouat- 
side the municipal. limits. Octzei can be 
levied. therefore only om two types of goeds: 

(1) to be: consumed: by the petitioner itself 
or soldi by: it tm consumers direst withim the 
municipal limits. and (2y for sale to dealers 
wko in their tusm sell. the goeds to the con- 
sumers witlim the maomeipal anea irrespective 
ef whether such cousunrers by themselves 
have usedi the entire goods or soldi outside it. 
The above point has beem settled ty two 
_ Supreme Court decisions, amd -aœ decisiom of 
the Rajasthan High Court. 

4. In ‘Burmal Shell Oil Storage. Co of 
India Lidi, Belgaum v. Belgaum Borough 
Municipality, Belgaum” (AIR 1963 SC 906), 
their Losdships were considering the meam- 
ing of the expression “consumptřom, use OF 
sale therein’ appearing im the Bombay Muni- 
cipal Boroughs Act (£8 off 1925): as amended 
by the Bombay Act. (35 of 1954). The: rel- 
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evant observations are contained in paras Zi, 


22 amd 23. They'may be reproduced here 
ag uneer :— 


_ “21. Looking to the trade of the company, 
it is quite obvious that it brings in the goods 
(a) for consumption by itself — which of 
course is within the term ‘octroi’ as describ- 
ed; (b} for re-export either by itself or 
through dealers outside the area — which as 
is. admitted by the municipality, entitles the 
company to a refund of tax and (c) for sale 
by it directly to consumers or to dealers 
who distribute the' goods within the area to 
ultimafe consumers. So long as the goods 
are brought inside‘ the area for sale within 
the area to an ultimate consumer, it makes 
no difference that the consumer does not 
consume them in the area but takes. them 
out for consumption. elsewhere. A motorist 
who buys petrol within the municival area 
and goes outside if for a drive buys the 
petro! in the area for purposes of consump- 
tion and the person who keeps. and stores 
fhe petrof for sale in such circumstances 
keeps it for consumption therein. ‘The word 
‘therein’ does not mean that all the act of 
consumption must ‘take place in the area of 
the municipality. It is sufficient if the goods 
are browght inmside‘the area to be delivered 
to the ultimate consumer in that area be- 
cause the faxable event is the entry of goods 
which are meant to reach an ultimate user 
or consumer in the area. Indeed, the con- 
sumer may never consume them as, for ex- 
ample, a motorist buys a tin of oil and finds 
that rt does not suit his vehicle and leaves 
it lymg om his shelf. The goods must be 
regarded as having been brought in for pur- 
pose of consumption when a person brings 
them either for his own use or consumption, 
or to pat them in ‘the way of others in the 
area, who are to use and consume. In this 
process the act of sale is merely the means 
for puttime the goods in the way of use or 
consumption. HH is an earlier stage, the ulti- 
mate destination of the goods being ‘use and 
consumption’. The earlier stage, namely, the 
sale by him, does not save the persom who 
brought the goads into the local area from 
liability to the. tax if the goods were brought 
inside for consumption or use. Jn other 
words, a sale af the goods brought inside, 
even though not expressly mentioned in the 
description, of octroi as it stood formerly, 
was implich, provided, the goods were not 
re-exported out of the area but were brought 
inside for use or consumption by buyers. in- 
side the area. In this sense the. amplification 
ef the description both in the Government 
of India Act, 1935 and the Constitution did 
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not make any addition to the true concept 
of ‘octroi’ as explained above. That concept 
included the bringing in of goods in a jozal 
area so that the goods came to a reposo 
there. When the Government of India Act, 
1935 was enacted, the word ‘octroi’ was defi- 
berately avoided and a description added to 
forestall any dispute of the mature which 
has been raised in this case. In other words, 
even without the description the tax was on 
goods brought for “consumption, use or sac- 
The word ‘octroi’ was also avoided because 
terminal taxes are also a kind of octroi and 
the two were to be allocated to different 
legislatures. 


22. In our opinion, even without fhe word 
‘sale’ in the Boroughs Act the posifion was 
the same provided the goods were sold in 
the local area to a consumer who bought 
them for the purpose of use or consumption 
or even for resale to others for the purpose 
of use or consumption by them in the arza. 
It was only when the goods were re-expert- 
ed out of the area that the tax could not 
legitimately be levied and in this case “he 
municipality has agreed to refund the amount 
of tax on goods re-exported witheut beng 
used or consumed in the municipal area. 
In this view of the matter it was not neces- 
sary for the Municipality to follow the po- 
cedure for imposing taxes when ‘the section 
‘was amended. The tax still remamed “he 
same. Its nature, incidence or rates were not 
altered. 


23. In our opinion, the company was diasle 
to pay octroi tax on goods brought iato 
local area {a} to be consumed by itself or 
sold by it to consumers direct and (6) sor 
sale to dealers who in their turn sold she 
goods to consumers within the municipal 
area irrespective of whether such consumers 
brought them for use in the area or cutexile 
it The company was, however, not diamle 
to octroi in respect of goods which it bromght 
into the local area and which were re-expart- 
ed. But to enable the company to sale itself 
from tax in that case it had to fellow she 
procedure laid down by rules for refund of 
taxes.” 


12. In “Hiralal Thakerlai Dalal v. Brozch 
Municipality (AIR 1976 SC 1446), the iner- 
pretation of the same expression ‘for cen- 
sumption, use or sale’ came up before “he 
Supreme Court. The Supreme Court clearly 


Tuled out the question of reconsidering “he 


Jaw laid down in Burmah Shell’s case (supra). 
‘The two cases of the Supreme -Court thus 
make it clear that “sale simplicite ‘will not 
attract the levy of octroi. In other ‘words, 
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as has heen the -oomtention on behalf of ithe 
petitioner, the sine qua mon af levy of octroi 
being consumption, its absence ousts the 
jurisdiction of ‘the authority to levy octroi. 
Consequently no octroi can be ‘levied in re: 
spect of goods which are re-exported for 
consumption or use outside the municipal 
limits. 


13. The Rajasthan High Court had ocs 
casion to consider this very same question 
in three Division Bench Civil Special Appeals 
Nos. 9, 13 and 31 of 1977. The learned 
advocate for the petitioner has ‘supplied a 
copy of the unreported decision for the 
perusal of the Court. Their Lordships have 
takon fhe same view, as I khave taken above, 
relying on fhe afforesaid two denisions of ‘the 
Supreme Court. Mir. Kelkodkar, terrned að- 
vocate for the respondents has sought te dis- 
timgutth the Barmah hells case (APR 1963 
SC 90S) (supra) on tthe basis of tthe fact that 
the Belgaum Municipality had made a con- 
cesson. if do not thimk tthe cansession made 
by the Belgwaam Maumioipality mikes any 
difference im the principles laid down by their 
Lordships of dhe Sapreme Court. ‘bus the 
trading firm would be liable to pay œctsai 
on goods brought into dhe doral area (a) tio 
be cansumad by itself @r sald by dt to aom- 
Sumers diract and (b) for sale to dealers who 
in their tarn sald the goods do gonsamers 
within dhe municipal anea iinrespective of 
whether such consumers brought them far 
lise in the aiea or outside i, but at would 
not be liable to octroi in resped œf gomds 
Which it brought into the ‘local :area and 
Which were reexported. I aceept the above 
view of fhe Supreme Court and accordingly 
hold that the 3rd respandent bas mo auth 
osity fo levy octroi on dhe basis of sale of 
petroleum products simpliciter. 


a4. Out of fhe eight items, ‘the petitioner 
gave wp its contest im respect of items Nos. 1, 
7 and 8. Whey are respectively: (1) local 
sale for consumption ‘within the ‘municipal 
{imwtts; (2) déltveries ‘to barges at Mormugao 
Port Trust; and (3) own use. Ttems ‘Nos. 2, 
3, 4, 3, 6 and 6A are contested. ‘None of 
those items stands fhe test as laid down ‘by 
the ‘Supreme Court liable to ‘the levy of 
octroi. Mm that view of the matter, it must 
be held that ‘he third respondent ‘has no au- 
thority to levy octroi on ‘the goods covered 
by those items. 


1% For dhe reasons as stated above; dll 
these dhree writ petitions are bound to suc- 
ceed and the same are accorilingly allowed 
with the prayers asked-for therein. Rules 
issued are made absolute. Cost as admissible 
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in law is allowed in favour of the successful 
petitioner in each case. 


Place a copy of this judgment in the other 
writ petitions. 
Petitions allowed. 
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K. N. MISHRA, Ag. J. C. 
Satar Abdulla, Petitioner v. Constancio 
Camilo Pereira and others, Respondents. / 
Special Civil Appin. (W. P.) No. 44 of 
1977, D- 14-5-1981. 


(A) Goa, Daman and Diu Buildings (Lease, 
Rent and Eviction) Control Act (2 of 1969), 
S. 45 — Appeal against order of eviction — 
Matter heard by bench of Tribunal — Dif- 
ference of opinion Matter referred to 
Chairman — Order of Chairman signed by 
himself alone It would not be vitiated 
merely because members of bench were pre- 
sent when appeal was heard by Chairman. 
(Constitution of India, Art. 226). (Para 7) 


_ (@) Goa, Daman and Diu Buildings (Lease, 
Rent and Eviction) Control Act (2 of 1969), 
Ss. 32 (4) and 45 — Appeal against order of 
_ eviction — Failure of tenant to make some 
deposits of rent within prescribed time — 
‘Tenant given opportunity to show cause 
against stopping of proceedings under Sec- 
‘ tion 32 (4) — Tenant showing cause for non- 
deposit only — Order of eviction for not 
showing sufficient cause — It does net suffer 
from infirmity. 

Where in an appeal against the order of 
eviction the Tribunal on finding that before 
it, the tenant had failed to make some depo- 
sits of rents within the prescribed time, gave 
an opportunity to the tenant to satisfy the 
Tribunal as to why an order should not be 
passed in terms of the provisions of sub-sec- 
tion (4) of S. 32 for stopping the proceedings 
but the tenant only showed cause for non- 
deposit of rent in time but failed to show 
sufficient cause for not stopping the proceed- 
ings, the order of eviction by the Tribunal 
could not be said to suffer from an infirmity 
and was not liable to be set aside. If the 
tenant besides the one cause would have 
shown or pleaded some other causes and if 
the Tribunal would not have gone into them 
a fault could have been found on the ground 
that the decision of the Tribunal suffered 
from infirmity liable to be set aside but when 
the tenant had shown only one cause, it 
would not be proper to es fault at the door 
of the Tribunal. (Para 10) 
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Satar Abdulla~v.Constancio Camilo Pereira 


OSs A. I. R. 
- (C) Constitution -of - India; Art. 226 — 
Writ petition — Finding of fact — Inter- 


ference — Finding of delay in depositing 
rent — It is finding of fact — High Court 
would -not interfere. (Goa, Daman and Diu 
Buildings (Lease, Rent and Eviction) Control 
Act (2 of 1969), S. 45). (Para i1) 
Cases Referred: | Chronological Paras 
(1976) Special Civil Appln. No. 169 of 1976 
(Goa) | 9 
1973 Rent CJ 384: 1972 Ren CR 587 ak 
(1965) 2 Mys LJ 371: ILR (1965) Mys 1099 
: 8, 9 
M. S. Usgaonkar, for Petitioner; B. Reis, 
(for No. 1), for Respondents. ; 
ORDER :-— This writ petition has been 
filed to quash the order dated 4-6-77, passed 
by the Chairman, Administrative Tribunal. 


2. The facts giving rise to this writ ap- 
plication may be stated as under :— 

On 1-10-72, Shri Jose Francisco filed an 
application before the Rent Controller, 
South Sub-Division, Margao, for eviction of 
the present petitioner for recovery of arrears 
of rents due. The ‘present petitioner admit- 
ted before the Court of the Rent Controller 
that he was in arrears of rent. As per the 
order of the Rent Controller the petitioner 
deposited the arrears. While the matter was 
pending before the Rent Controller the land- 
lord died and his heirs have been brought 
on record. A petition was filed for ordering 
eviction of the petitioner as he had admitted 
to be in arrears of rent. On 3-1-76 the mat- 
ter was heard and on 28-2-76 the Controller 
passed order directing the petitioner to put 
the landlord in vacant possession of the suit 


‘premises within. 30 days from the date of the 


order. 

3. Feeling aggrieved by the said order, 
the petitioner filed,an appeal (Eviction Appeal 
No. 15 of 1976) before the Tribunal. When 
the matter came up for hearing before the 
Tribunal on 13-9-76, it was found that ‘some 
deposits of rents before the Tribunal were 
not made within the prescribed time. The 
hearing of the appeal on merits was adjourn: 
ed and the petitioner was given an opportu- 
nity to satisfy thé Tribunal as to why an 
order should not ‘be passed in terms of the 
provisions of sub-sec, (4) of S. 32 of the Goa, 
Daman and Diu Buildings (Lease, Rent and 
Eviction) Control Act, 1968, to be -herein- 
after called ‘the Act’. An application was. 
made on behalf of the landlord on 14-9-76 
praying that the: proceedings be stopped 
under sub-sec. (4). of S. 32 of the Act and 
that an order be made directing the petitioner 
to put the landlord-in possession of the suit- 
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premises. The matter was heard by a bench 
of the Tribunal consisting of two members. 
There was difference of opinion betweea the 
members. The’ matter was therefore referred 
to the Chairman as laid down in the Rules. 


4. The learned Chairman has stoppei the 
‘proceedings and ordered the petitione to 
give possession of the premises. 

5. The defaults commitied by the peti- 
tioner are these :— 


(a) 15 days in respect of the rent cf the 
month of March, 1976, since deposit was 
made oniy on 5-5-77. 

(b) 12 days regarding the rent. of the 
month of May, 1976. 

(c) Two days regarding the rent of the 
month of June, 1976, and 

(d) 5 days consisting the rent of the month 
of July, 1976, 


6. The first point urged before me by 
Shri Usgaonkar, learned Advocate for the 
petitioner, is that S. 32 (4) of the Act does 
not enable the Court to stop the proceeding 
- and order the eviction upon a finding that 
the tenant had not shown. good. cause foy 
not depositing the rent. The Court kas to 
find out whether, apart from the failare to 
show cause for non-payment in time, the 
tenant had also shown cause that there was 
good reason for his not being evicted under 
S. 32 (4) of the Act. In support of his argu- 
ment, reliance is placed on T. P. Hansraj v. 
G. S. Pannalal’ (1973 RCT 384) (Mys). 


The second argument of Mr. Osgzeonkap 
is that the decision of the learned Chzirman 
of the Tribunal is vitiated because he allow- 
ed the other two members who had heard 
the matter earlier to participate in the hear- 
ing of the appeal. 


7. Whe second point be disposed of first. 
As earlier said the appeal was heard ty two 
members consisting of Mr. P. Mulgeonkar 
and Shri Floriano Roque Justino Barreto. 
While Mr. Mulgaonkar was of the view that 
the tenant had shown sufficient cause, the 
other member, Shri Barreto took the con- 
trary view. The Chairman in his order writes 
that the other two members participated. 
ie observation in this regard reads as fol- 
OWS ‘-- 


“The matter was heard by bench of this 
Tribunal, but there was difference of opin- 
jon amongst the members. The matter was 
referred to him and it was heard afresh when 
both the Hon'ble members also participated 
in the hearing of the matter.” 
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The ‘word ‘participated’ used by the Chaire. 
man has given scope to Mr. Usgaonkag to 
contend that the decision is vitiated. I find 
that the-order. is signed only by the Chair- 
man and not by the other two members. 
There is no affidavit before me to show that 
the other two members also participated in 
the hearing, namely, that they accosted the 
lawyers arguing the case by putting questions, 
etc. The only thing that I find from the - 
portion extracted from the Chairman’s order 
is that he took up the hearing of the appeal 
in the presence of the other two members. 
The learned Chairman should not have fol- 
lowed this procedure but by merely allowing 
them to sit I do not think his decision is 
rendered vitiated when they have not signed 
the order. So the second point holds no 
water and is accordingly rejected. 


8. Coming to the first point it is seen 
that the Chairman. has relied upon a passage 
quoted from ‘Thomas Viegas v. Leelavathi’ 


reported in (1965) 2 Mys LJ 371. Tho. 
passage runs as follows :— 
“What circumstances would constitute 


‘sufficient cause’ to afford relief to the tenant 
under sub-section (4) not having been laid 
down by the Act, the Courts have to exer- 
cise the discretionary power taking. all the 
facts and circumstances of the case. In the 
consideration of the facts and circumstances, 
one of the relevant considerations would be 
the circumstances under which the tenant 
failed to nay or make the deposit. But that ` 
would not amount to saying that the ‘suffi- © 
cient cause’ has to be shown for the default. 
The tenant has to show cause by submitting 
all the facts and circumstances of the case 
including the circumstances under which he 
made default. The Court in exercising its 
jurisdiction under the said sub-section must 
judge each case on its facts. Whe delay, the 
conduct of the parties .and the - difficulties 
which the landlord has been put to, should 
all enter into the consideration. If the delay 
is not great and from conduct of the tenant 
no want of bona fides can be imputed to 
him, and if he makes payments by paying 
or depositing into Court all the rent in ar- 
rears together with interest and costs, I do 
not see why the Court will not be justified 
in granting relief to the tenant.” 


9. In Special Civil Appin. No. 169/76, 
the above observation of the case rendered 
in (1965) 2 Mys LJ 371, was considered by 
this Couri. This Court did not agree that 
the hardship of the landlord should enter 
into the consideration while examining ‘suffi- 
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mination between the tenants of rich land- 
lords and the tenants of poor landlords. 
But the principles as laid down in the case 
of I. P. Hansraj has otherwise been approv- 
ed. In the case of I. P. Hansraj His Lord- 
ship was considering the meaning of the ex- 
pression ‘sufficient cause’ occurring in Sec- 
tion 29 (4) of the Mysore Rent Control Act, 
1961. It is not in dispute that the provisions 


contained in S. 29 (4) of the aforesaid- Act | 


are identical with the provisions contained 
in S. 32 (4) of our;Act. In the considera- 
tion of the facts and circumstances, one rel- 
evant consideration would be the circum- 
stances under which the tenant failed to pay 
or make the deposit. But that 
amount to szying that sufficient cause has 
to be shown for the default. The tenant 
has to show cause by submitting all the facts 
and circumstances of the case including cir- 
cumstances under which he made the default. 
„The Court in exercising its jurisdiction under 
the sub-section must judge each case on its 
facts. The delay, the conduct of the par- 
ties, etc. etc. should all enter into consid- 
eration. This is the position which emerges 
' from the case of I. P. Hansraj. 


10. Now coming to the case on hand, it 
will be noticed that the only cause shown 
by the petitioner was relating to the non- 
payment/depasit of the rent in time. After 
examining the reasonableness of the cause, 
the learned Chairman has held that the ap- 
pellant before him had also failed to show 
sufficient cause for not stopping the pro- 
ceedings. If the petitioner besides the one 
cause would have shown or pleaded some 
other causes and if the Tribunal would not 
have gone into them, a fault could have 


been found on the ground that the decision- 
from an infirmity. 


of the Tribunal suffers 
liable to be set aside. When the petitioner 
has only shown one cause, it would not be 
proper to lay the fault at the doors of the 
Tribunal who has rightly approached the 
matter. 


11. Now the question that arises is whe- 
ther the finding .of the Tribunal that the 
petitioner could not explain the delay pro- 
perly is to be disturbed or not. The finding 
is purely a finding on fact. Merely because 
a different decision is possible, it is not open 
to this Court to interfere in the finding on 
facts. Besides, the finding of the Chairman 
is supported by the conclusion of another 
member. It cannot therefore be said that 
the finding of the Chairman is perverse op 
erroneous, 


R. X. A. de Monte Furtado v. Administrator, Goa 
cient cause’ as that would amount to discri- 


would not. 


À. I. R. 


12. For the reasons as aforesaid, I find 
no merit in the writ; application which is 
accordingly dismissed, but in the circum- 
stances without costs. 
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Dr. GUSTAVO FILIPE COUTO, Ag. J. C. 


R. X. A. de Monte Furtado, Petitioner v 
The Administrator, Goa, Daman and Diu 
and others, Respondents. 


Spl. Civ. Appin. (W. P.) No. 23 of 1980, 
Dj- 12-5-1982. 


(A) Constitution of India, Art. 311 — 
Appointment on ad hoc basis — Prescribed 
procedure for selection not followed — Ap- 
pointee does not acquire right to the post — 
Reversion — It need'not be for valid rea- 
sons. (1975) 1 Serv LR 580 (Delhi), Disfing. 

| (Para 5) 

(B) Constitution of India, Arts. 14, 16, 311 

~~ Petitioner and his; junior holding substan- 


. tive post — Both appointed fo Grade II post 


on ad hoc basis — Reversion of petitioner 
alone while his junior retained — No reas 
sons given — Reversion is discriminatory. 


The action of retaining the services of a 
junior while terminating the services of a 
senior, when it is not shown that the services 
of the latter are worst than those of the 
junior, amounts to 'discrimination and is 
arbitrary. This principle applies equally to 
the cases of reversion. Case law discussed. 

| (Para 6) 

Thus where the petitioner holding a sub- 
stantive post was appointed along with an= 
other, who was junior to him in the substan- 
tive post, to the Grade II post on ad hoc 
basis and subsequently without giving any 
reasons the petitioner, was reverted back to 
his substantive post while the services of the 
junior were retained, ithe reversion was arbi- 
trary and discriminatory. (Para 6) 


(C) Constitution of India, . Art. 311 — 
Petitioner reverted from ad hoc post to sub- 


stantive post — His suspension on the same 


day — Order whether punitive — Reversion 
whether amounts to reduction in rank, 


Where the petitioner who was appointed 
to an ad hoc post was reverted back- to his 
substantive post and ion the same day was 
suspended on ground that a case against him 
was under investigation and a Govt. Press 
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release was published in fhe local newspapers 
stating that petitioner hai been suspended 
from his substantive pos after cancellation 
of his ad hoc appointment on account of 
prima facie finding of Lis involvement in 
certain acts causing breach of conduct rules 
during the preliminary investigations the 
orders were made clearly on account of the 
findings arrived at the preliminary inquiry 
against the petitioner. The orders as such 
were punitive casting stigma on petitioner’s 
character and integrity znd amounted to re- 
duction in rank within tae meaning of Arti-. 
cle 311. The reduction having been done 
without following procedural safeguards of 
Art. 311 (2) the order was invalid. 

(Paras 8, 9) 


(D) Constitution of india, Art. 226 — 
Mandamus — Petitioner reverted illegally — 
No demand for justice made — No repre- 
sentation by petitioner <gainst alleged viola- 
tion of rights — Mandamus cannot be 
issued. (Para 10) 
Cases Referred: Chronological Paras 


1981 Lab IC 729:(19815 1 Serv LR 785 

(Orissa) 4,6 
AIR 1980 Kant 207 10 
(1980) 1 Serv LR 710 (@unj & Har) 4, 6 
1979 Lab IC 146: AIR 1979 SC 429 4,6 
1979 Lab IC 473: AIR 1979 SC 684 7,8 
1979 Lab IC 1389: AIR 1980 SC 42 7, 8 
1979 Lab IC NOC 142 (1979) 2 Serv LR 

540 (Delhi) 4,5 
1976 Lab IC 1647: AIR 1976 SC 2547 7 
1975 Lab IC 363: AIR 1975.SC 538 10 
1975 Lab IC 1784: AIR 1975 SC 2292 7, 8 
(1975) 1 Serv LR 580:1975 Serv LJ 634 

(Delhi) s 4,5 
1974 Lab IC 353: AIR 1974 SC 423 7,9 
1973 Lab IC 918: AIR 1973 SC 1133 7,8 
1972 Lab IC 665: AIR 1972 SC 1329 7 
1972 Lab IC 1270: AIR 1972 SC 2060 10 
1971 Lab IC 724: AIR 1971 SC 1011 7,8 
1971 Lab IC 1369 : AIR. 1971. SC 2151 7,8 
1968 Lab IC 1286: AIR 1968 SC 1089 7,8 
AIR 1967 SC 1264 7, 8 
AIR 1966 SC 1529 6, 7 
AIR 1958 SC 36: 1958 All LJ 372 6 
V. B. Nadkarni, for Petitioner; J. Dias, 
Govt. Advocate, for Respondents. 


ORDER :— In this petition under Art. 226 
of the Constitution 3f India, petitioner 
R. X. A. de Monte Furtado challenges the 
validity of the Notification No. 6-6-78-Div. 1, 
the Order No. COL/CCNF/EST/ passed by 
the Collector of Goa and two orders both 
bearing the No. 7-2-78-Div. 1 (Part) passed 
_ by the Joint Secretary, Government of Goa, 
Daman and Diu, all dated Sth Nov., 1979. 
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2. The admitted facts are as. under :— 

By Notification No. 3.16-76-Div. 1 (Part 
file), dated 17th April, 1978, petitioner was 
appointed to the Grade II Post of the Goa, 
Daman and Diu Civil Service on ad hoc 
basis and posted as Addl. Deputy Collector, 
North Goa Division. Immediately before 
the said appointment, he was holding the 
post of Superintendent (outside Secretariat) 
in the Public Works Department in substan- 
tial capacity. On account of his appcint- 
ment to the post of Addl. Deputy Collector 
he was also appointed Additional Rent Con- 
troller. He officiated in addition to his duties 
of Addl. Deputy Collector as Administrative 
Officer, Directorate of Health Services from 
24-7-78 to 8-8-78, as Under Secretary (Reve- 
nue) from 27-10-1978 to 25-11-1978 and 
as Addl. Director of Municipal Administra- 
tion from 30-4-1979 to 31-5-1979. On 5-11- 
1979, the Collector of Goa, by his Order 
No. COL/CONF/EST/79, relieved the peti- 
tioner from his duties as Addl. Deputy Col- 
lector with effect from 5-11-1979, afternoon. 
Petitioner was served on the same day with 
the Order No. 7-2-78-Div. I (Part) dated 
5-11-1979 and was posted as Superintendent 
in the Public Works Department consequent 
upon the cancellation of his appointment to 
Grade II post. Petitioner was also served 
with another order bearing the same number 
and date, whereby he was placed under sus- 
pension with immediate effect, as a case 
against him was under investigation. A 
news item under the caption ‘L.T.C.: Officer 
suspended was published in the issue dated 
6-11-1979 of the local newspaper Navhind 
Times, stating that a Goa Government Press 
release said that petitioner had been suspend. 
ed from his substantive post of Super- 
intendent after cancellation of his ad hoc 
appointment to the post of Addl. Deputy 
Collector on account of prima facie finding 
of his involvement in certain acts causing 
breach of the conduct rules during the pre- 
liminary investigations conducted by the 
Directorate of Vigilance including false claim 
of L. T. C. Petitioner had claimed L. T. C. 
for his family members, excluding himself, 
for their journey from Goa to Kashmir. By 
the aforesaid Notification, dated 17-4-1978, 
two other employees besides the petitioner 
holding the post of Superintendent, viz. Shri 
S. M. Naik and Shri Mateus O. B. V. de 
Jesis: Mascarenhas were appointed to 
Grade II posts on the Goa, Daman and Diu 
Civil Service, all on ad hoc basis. Shri 
Mascarenhas is junior to the petitioner in 
the substantive post of superintendent, but 


he continues to hold the post of Grade H 
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although the appointment of the petitioner 
was cancelled. 


3. . The case of the petitioner is that the 
impugned Notification was issued by way of 
punishment end amounts to reduction in rank 
within the meaning of Art. 311 of the Con- 
stitution, made without satisfying the pro- 
cedural safeguards contemplated in Art. 311 
(2). The appointment of the petitioner to. 
Grade If post was not for any special or 
particular purpose and has therefore to be 
considered for all legal purposes as a “tem- 
porary appointmen? and not “ad hoc ap- 
pointment”. The impugned notification “has 
yisited the petitioner with penal consequences 
and casts aspersions on his character and 
integrity, having been passed mala fide with 
a view to circumvent the provisions of Arti- 
cle 311 of the Constitution. The Goa Gov- 
ernment Press release will inevitably lead the 
public to believe that the petitioner's Services 
as Addl. Deputy Collector have been can- 
celled on account of misconduct and hence, 
it casts a stigma on the character of the peti- 
tioner, who was arbitrarily picked up for 
purposeful discrimination, as Shri Mateus 
O. B. V. Mascarenhas, who was junior to the 
petitioner in the substantive post of Superin- 
tendent, continued in Grade II post. The 
impugned Nolification and the subsequent 
orders are, therefore, without the authority 
of law and without jurisdiction, invalid and 
_inoperative. 

4. It was argued before me by Mr. V. B. 
Nadkarni, learned advocate for the petitioner, 
that the impugned notification is invalid as 
it offends the provisions of Arts. 14 and 16 
of the Constitution. Indeed, by Notification 
dated 17th April, 1978 (Exh. P-1) two other 
employees, besides the petitioner, namely 
Shri S. M. Naik and Shri Mateus O. B. V. 
de Jesus Mascarenhas, were also appointed 
to the Grade II post of the Goa, Daman and 
Diu Civil Service. The three appointments 
were purported to be on ad hoc basis. Shri 
Mascarenhas is admittedly junior to the peti- 
tioner in the substantive post of Superinten- 
dent. Despite this, the appointment of the 
petitioner to Grade II post was cancelled, 
whereas Shri Mascarenhas, though junior to 
the petitioner, continued to hold on ad hoc 
basis a post of Grade O. This shows that 
petitioner was picked up for purposeful dis- 
crimination and hostile treatment and there- 
fore, there is violation of the Arts. 14 and 
16 of the Constitution. It was further sub- 
mitted that petitioner could have been revert- 
ed to his original post only for valid reasons 
which are absent in this case. Reliance was 
placed in support of the above submissions 
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in C. B. Dubey v. Union of India (1975 (1) 
Serv LR 580) (Delhi), Govt. Branch Press v. 
D. B. Belliappa, AIR 1979 SC 429 : (1979 
Lab IC 146), Rupinder Kaur v. Secretary of 
Govt. Punjab (1980 (1) Serv LR 710) (P & H), 
Savitri Devi v. M. C., Delhi, (1979 (2) Serv 
LR 540): (1979 Lab IC NOC 142) (Delhi) 
and A. Mohanty v. Union of India (1981 (1) 
Serv LR 785) : (1981 Lab IC 729) (Orissa). 
It was, however, contended by Mr. Joachim 
Dias, learned Government advocate, that 
when a person is appointed to a post on ad 
hoc basis on account of- exigencies of the 
service without following any procedure of 
selection for such appointment as prescribed 
under the rules, the question of any infringe- 
ment of the principle of equality before the 
law and equality of opportunity in the matter 
of public employment does not arise. The 
Goa, Daman and Diu Civil Services Rules, 
1967 provide for two methods of recruit- 
ment to such posts namely by direct recruit- 
ment and by promotion on basis of selec- 
tion. Petitioner is neither a direct recruit 
nor he has been selected as per the prescribed 
method of selection laid down in the rules 
and as he has not acquired any right to the 
appointment to the said post, his reversion 
from his ad hoc post does not amount to re- 
duction in rank. It was further argued that 
the appointment of Shri Mascarenhas was 
on ad hoc basis due to administrative 
exigency and his retention in the said post 
does not affect the petitioner. 


5. I do not find much force in the last 
submission of Mr. Nadkarni. In fact, as 
rightly submitted by the learned Government 
advocate, when a person is appointed to a 
post on ad hoc basis on account of the 
exigencies of the service without the proce- 
dure of selection as laid down in the rules 
being followed, the question of infringement 
of the principle of equality before the law 
and equality of opportunity in the matter of 
public employment enshrined in Arts. 14 and 
16 of the Constitution does not arise. Peti- 
tioner did not disclose in the petition if he 
was appointed to Grade II post after having 
been selected for promotion as per the pre- 
scribed method of selection under the pre- 
vailing rules, nor he denied the specific aver- 
ment made in the affidavit-in-reply that he 
is neither a direct recruit nor he has been 
selected for promotion in accordance with 
the method prescribed in the rules.. It is, 
therefore, to be concluded that the appoint- 
ment of the petitioner to Grade II post has 
been made without observance of the proce- 
dure of selection laid down in the prevailing 
rules and that the said appointment was a 
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stop-gap arrangement dictated by the exigen- 
cies of the service, as otherwise the para 2 
of the Notification dated 17th April, 1978 
appears to corroborate. Im the circumstances, 
T am satisfied that ‘petiticner has not acquir- 
ed any right of appointm2nt to the said post. 


No doubt, in the cases of C. B. Dubey, - 


(1975-1 Serv LR 580) (Delhi) and Savitri 


Devi (1979 Lab IC NOC 142) (Delhi) (supra),- 


it was held that an officicting or ad hoc or a 
temporary appointee who does not have a 
right to hold a post can 3è reverted only for 
valid reasons. However, this was held in the 
context that, though the expression ‘ad hoc’, 
in its true meaning would mean ‘stop-gap’, 
the ad hoc appointment has been made after 
consideration of the claims of all in accord- 
ance with the basis of selection provided by 
the rules, a conditionalism that is absent in 
the case before us. Hence, the said auth- 
orities do not help the czse of the petitioner. 


6. Whe other ground on which petitioner 
alleges discrimination is that Shri Mateus 
Mascarenhas, who is junior to him, continues 
to hold a post of Grade II to which he had 
been appointed on ad hoc basis along with 
the petitioner and Shri $. M. Naik, whereas 
his appointment has beea cancelled. Before 
addressing myself to the above submission, 1 
feel it expedient to -refer to some judicial 
pronouncements on the sabject. In Rupinder 
Kaur v. Secretary to Punjab Government 
(1980-1 Serv LR 710) (Œ & H) (above), the 
services of the petitioner therein had been 
terminated to accommodate a regular 
candidate while juniors to her had been re- 
tained. Their Lordships of the Punjab and 
Haryana High Court held that the order of 
termination of her services was clearly arbi- 
trary and illegal, as there was no material on 
record prior to the passing of the said order 
that her work and conduct was unsatisfac- 
tory and on the contrarr there was material 
to show that it was satisfactory and further 
that, she being senior to two other steno- 
typists, she could not have been made to 
make way for the regular candidate. Simi- 


- larly, in A. Mohanty v. Union of India, (1981 


Lab IC :729) (above), the Orissa High Court 
held that the termination of the services of 
the petitioner therein has been made in the 
exercise of arbitrary discrimination as there 
was no material fo show that the said peti- 
tioner stood as class by Himself and that per- 
sons junior to him had a better record of 
service and therefore, the provisions of Arti- 
cles 14 and 16 of the Censtitution had been 
violated. And in the case of Government 
Branch Press v. D. B. Belliappa (1979 Lab 
[IC 146) (supra), their Lordships of the Su- 
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preme Court held that, where the services of 
a temporary Government servant were ter- 
minated without giving any reason while 
some other employees junior to him were 
retained and though a show cause notice 
questioning his integrity and fidelity had 
been served on him but found that there was 
no nexus between the notice and the termina- 
tion of service, such termination of service 
was made arbitrarily. Mr. Joachim Dias 
argued, however, that the above authorities 
are not attracted to the facts of the present 
case as all of them deal with cases of termi- 
nation of services, a situation which is quite 
different from the one of the present peti- 
tioner. In fact, petitioner’s services were not 
terminated, but he was reverted to his sub- 
stantive post of Superintendent, a reversion 
which having been made for reasons of un- 
satisfactory work. or unsuitability, would not 
amount to reduction in rank. Further an 
appointment to a post, permanent or tem- 
porary, on probation or on an officiating 
basis or a substantive appointment to a tem- 
porary post gives to the servant so appoint- 
ed no right to the post and his services may 
be terminated. Reliance was placed in the 
Mysore v. 
Raghavendrachar (AIR 1966 SC 1529) and 
P. L. Dhingra v. Union of India (AIR 1958 
SC 36). I am, however, unable to agree 
with Mr. Dias when he submits that the auth- 
orities of Rupinder Kaur, A. Mohanty and 
Government Branch Press (above) are not 
attracted to the facts of the case before us, 
only because in all the said authorities the 
cases of the petitioners were that their ser- 
vices had been terminated for one or other 
reason, but the services. of persons junior to 


‘them had been retained, whereas the case of 


the petitioner is that he was reverted to his 
substantive post of Superintendent on ac- 
count of the cancellation of his appointment 
to the Grade II post. In fact, the guiding 
principle of the above authorities is that the 
action of retaining the services of a junior 
while terminating the services of a senior, 
when it is not shown that the services of the 
latter are worst than those of the junior, 
amounts to discrimination and is arbitrary. 
There is no sound reason, in fact, for ignor- 
ing the said principle in case of reversion. 
No doubt that, as observed by the Supreme 
Court in Dhingra’s case (above), except in 


‘the two cases mentioned by their Lordships, 


the appointment to a post, permanent or 
temporary, on probation or on an officiating 
basis or a substantive appointment to a tem- 
porary post gives to the servant so appoint- 
ed no right to the post and his service may 


38 Goa 


be terminated unless his service had ripened 
into what is, in the service rules, called a 
quasi-permanent service. But as held in the 
Govt. Branch Press v. D. B. Belliappa, a 
termination of service without giving any 
reason while other employee junior to the 
employee whose services were terminated is 
continued in service, is arbitrary. In the 
case before us no reasons were assigned for 


the cancellation of the appointment of the | 


petitioner to the Grade II post and taere- 
fore, it would appear that the said order is 
arbitrary and discriminatory, violating, as 
such, Arts. 14 and 16 of the Constitution, 
for they strike at arbitrariness and discrimi- 
nation. 


7. The next contention of Mr. Nadkarni 
was that the impugned notification was 
issued by way of punishment and amounis to 
seduction in rank. He further argued that 
the Goa Govt. Press release will inevitably 
lead the public to believe that petitioner's 
services as Addl, Deputy Collector had been 
cancelled on account of misconduct and 
therefore, the petitioner was visited with 
penal consequences on account of the im- 
pugned Notification which further casts a 
stigma on his character and integrity. Re- 
liance was placed in the cases of State of 
Bihar v. S. B. Mishra, AIR 1971 SC 1011 : 
(1971 Lab IC 724), Madan Mohan v. State 
of Bihar, AIR 1973 SC 1133 : (1973 Lab IC 
918) and State of Maharashtra v. V. R. 
Saboji, AIR 1980 SC 42: (1979 Lab IC 
1389). Mr. Dias, however, contended that 
the Goa Govt, Press release cannot be con- 
strued as a punishment given to the petitioner 
and further such press release cannot ob- 
viously be the foundation of the very news 
reported therein. He next contended that 
the impugned notification did not cast any 
kind of stigma on the petitioner nor has it 
visited him with penal consequences. ‘That 
the petitioner hadno rightto the post, being 
a fact, therefore, it cannot besaid that his re- 
version to the substantive post of superinten- 
dent amounts to reduction in rank. Reliance 
was placed in State of Punjab v. Sukh Raj, 
AIR 1968 SC 1089 : (1968 Lab IC 1286), 
I. N. Saksena v. State of M. P. (AIR 1967 
SC 1264), State of U. P. v. Shyam Lal, AIR 
1971 SC 2151 : (1971 Lab IC 1369), State 
of Bihar v. S. B. Mishra, AIR 1971 SC 1011: 
(1971 Lab IC 724), State of U. P. v. Ram 
Chandra, AIR. 1976 SC 2547 : (1976 Lab IC 
1647), State of U. P. v. Bhoop Singh, AIR 
1979 SC 684 : (1979 Lab IC 473), State of 
U. P. v. Sughar Singh, AIR 1974 SC 423 ; 
(1974 Lab IC 353), S. P. Vasudeva v. State 


,. of Haryana, AIR, 1975 SC 2292 : (1975 Lab 
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Raghavendrachar (AIR 1966 SC 1529) and 
Union of India v. Gajinder Singh, AIR 1972 
SC 1329 : (1972 Lab IC 665). It was also 
argued by Mr. Dias that the investigation 
carried on by the Government was not the 
foundation of the impugned order, though 
it may have been its motive. 

8. The impugned: Notification is simpli- 
citer in its language: It reads as follows: 
“The Administrator of Goa, Daman and Diu 
is pleased to cancel the ad hoc appointment 
of Shri R. X. A.;de Monte Furtado as 
Grade If Officer of :Goa, Daman and Diu 
Civil Services, now officiating as Additional 
Deputy Collector North Goa Division, 
Panaji, issued vide Notification cited above, 
and post him as Superintendent against his 
substantive post of | superintendent (outside 
the secretariat) with ‘immediate effect”. The 
notification has, however, to be read with 
the Order Exh, P-9; whereby the petitioner 
was put under suspension, because ‘a case 
against Shri R. X. A. de Monte Furtado, Su- 
perintendent (outside| the Secretariat) posted 
in P. W. D., Panaji, is under investigation’ 
and with the Exh. P-11, which is an extract 
of the news item published inthe newspaper 
Navhind Times, issue on 6-11-1979, and 
teads “Panjim, November 5 Mr. Roque 
Xavier Antonio de Monte Furtado has been 
suspended from his substantive post of Su- 
perintendent after cancellation of his ad hoc 


appointment to the post of Addl. Dy. Collec- - 


tor on account of his prima facie involve- 
ment in certain acts: causing breach of the 
Conduct Rules during the preliminary in- 
vestigation conducted. by the Directorate of 
Vigilance including false claim of L. T. C., 
says a Goa Govt. Press release”. It becomes 
apparent, therefore, that the cancellation of 
the appointment of: the petitioner to the 
Grade II post, his subsequent reversion to 
his substantive post ‘of Superintendent and 
his suspension were on account of the pre- 
liminary investigation conducted against him 
for certain acts allegedly constituting breach 
of the Conduct Rules. No doubt that the 
aforesaid news item is- not, and could never 
have been, the foundation of the impugned 


notification and ordets, but nevertheless the. 


said item gives support to the contention of 
the pétitioner that the investigation conduct. 
ed against him is the foundation of the said 
notification and orders. The relevant re- 
cords were produced‘ by the respondents for 
the perusal of the, Court and on going 
through them, I am' fully satisfied that, in 
fact, the said records corroborate the conten- 
tion of the petitioner and fully warrant the 


# 
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inference that the aforesaid impugned notifi- 
cation and orders were made on account of 
_ {the findings arrived at the preliminary in- 
quiry conducted by the Vigilance Depart- 
ment against the petitioner. In the, circum- 
stances, I have no hesitation in holding that 
the said Notification and orders are punitive 
in nature and had visited the petitioner with 
penal consequences, casting also a stigma on 
his character and integrity. In State of Bihar 
v. S. B. Mishra (1971 Lab IC 724) (SC) 
(supra) it was observed that for applicability 
of Art. 311 of the Constitution it is not 
necessary that there should be express words 
of stigma attributable to the conduct of the 
Government servant in the impugned order 
and that the entirety of circumstances pre- 
ceding or attendant on the impugned order 
must be examined, the overriding test being 
always whether misconduct is a mere motive 
or is the very foundation of the order. In 


_ . Madan Mohan’s case (1973 Lab IC 918) (SC) 


(above), it was held that simple termination 
„of service of a government servant holding 
a permanent post, though temporarily, with- 
out any enquiry against him is violative of 
Art, 311 (2) and as such illegal. It was fur- 
ther held that such termination of service in 
the background of the Chief Minister's state- 
ment in the Assembly about his services 
being unsatisfactory and the Government's 
_ intention to serve him a show cause notice, 
does carry with it stigma of inefficiency and 
misconduct. And in State of Maharashtra 
v. V. R. Saboji (1979 Lab IC 1389) (SC) 
(supra), it was similarly observed that an 
order may be simpliciter in its frame, but 
the material on record may disclose that the 
order was passed in fact by way of punish- 
ment and in such a case, the innocence of 
the language will not protect it if the proce- 
dural safeguards as contemplated in Art. 311 
(2) of the Constitution have not been satis- 
fied. Mr. Joachim Dias submitted, however, 
that as held by the Supreme Court in State 
of Punjab v. Sukh Raj (1968 Lab IC 1286) 
(above), reversion by itself does not amount 
to punishment and as held in State of U. P. 
Vv. Bhoop Singh (1979 Lab IC 473) an order 
terminating temporary services cannot be 
construed as one made by way of punish- 
ment. He further argued that in a case of 
reversion for reason of unsatisfactory work 
of a government employee who had been 
appointed to a higher post, the Court cannot 
look beyond the order, as held in S. P. Vasu- 
deva v. State of Haryana (1975 Lab IC 1784) 
(SC). The above authorities do not help, 
however, the case of the respondents for on 


one hand, as held in State of Bihar y. S.B. 
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Mishra, the entirety of circumstances pre- 
ceding or attendant on the impugned order 
have to be examined and in the present case 
they show that the impugned order was by 
way of punishment and on the other, there 
is nothing on record brought by ‘the respon- 
dents as to show that the cancellation of 
the appointment of the petitioner was due to 
his unsatisfactory work. On the contrary, 
his appointment to officiate on other posts 
in addition to his post of Addl. Deputy Col- 
lector warrants the inference that the work 
of the petitioner was found to be satisfactory. 
Mr. Dias next contended that in the absence 
of words casting stigma, the order cannot 
be construed as of removal within the mean- 
ing of Art. 311 of the Constitution, as ob- 
served by the Supreme Court in I. N. 
Saksena v. State of M. P. (AIR 1967 SC 
1264). This ruling of the Supreme Court 
appears, however, to have been overruled by 
the subsequent ruling of the same Court in 
the case of State of Bihar v. S. B. Mishra 
wherein it was held that there is no need 
that there should be express words casting 
stigma and that the entirety of the circum- 
stances have to be examined, and also by 
the ruling in the case of State of Maha- 
rashtra v. V. R. Saboji. It was also argued 
that if the order does not cast any stigma 
by itself, the Court cannot go beyond the 
order as to find the motive in passing the 
same order, reliance having been placed in 
this connection in the case of State of U.P. 
v. Ram Chandra (1976 Lab IC 1647) (SC). 
This ruling does not appear to me to have 
any relevance for our case, where irrespec- 
tive of motive that caused the Government 
to make the impugned notification and 
orders, the circumstances preceding and at- 
tendant on them clearly show that the alleged 
misconduct was the foundation of the said 
notification and orders. 


9. In State of U. P. v. Sughar Singh (1974 
Lab IC 353) (supra) their Lordships of the 
Supreme Court held that where the peti- 
tioner alone is reverted from his officiat~ 
ing post to his substantive post allowing 
others who were juniors to him to re- 
tain their officiating posts and the basis 
of such reversion is admitted to be an 
adverse entry in his character roll, the order 
of reversion is by way of punishment and 
amounts to reduction in rank, being also 
violative of Arts. 14 and 16 of the Constitu- 
tion. In the case before us, it is an admitted: 
position that Shri Mateus Mascarenhas who ' 
was appointed to Grade II post is junior to 
the petitioner and that he continues to hold 
the said Grade II post. he reversion of 
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(Aug) 233 ——O, 22, R. 9 (2) and (3) — Setting aside 
—-—5, 47 and - S. 2 (2) (as amended -by---abatement —- Condonation of delay — 
(Apr) 96 


Amending Act, 1976) — Order passed underPrinciples 


‘Civil P. CG. 


“Jaw — Such a finding cannot be, in: 


(contd.) | i 
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—S, 146, O. 21, R. 16 — ‘pansice: nf- suit 


property by judgment- creditor. pending exe~. 
recover | 


cution proceedings with right | to 
possession thereof -— 'Transferee, also Ap- 
pointed -as the receiver of suit property "ee 


Execution can be ‘proceeded at the instance ; 


of tr ausreres of judgment- creaior. 


(Dee) 350. B 


z ed 
So a R. G ee ‘Non’ ilada of. „parties ' piane 
Effect ia 1 


—+:0:-5; R. 21A and ©. 9,- R. 138 => Šum- 


mons- sent by registered post returned. with- 
` Presumption of 
(Aug) | 235 | 


endorsement ‘refused’ | — 
service ` 


——-. R. GA — “See “Bombay Publië Trust 


(Jun) 152 C. 


(May) 129 A. 


“i. 


ty 


f? 


ma 


-~ pellant 


= Subject Index, A. I. R. 1982 Gujarat 
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——QO, 23, R. 1 — See Hindu Marriage. Act 
(1955), S. 13 (1A) (ii) (Sep) 254 A 


=. 23, R. 3 and S. 47 — Court was 
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compromise — Decree made on such alter- 
ed term- could not be executed . (Aug) 233 


—— 0. 39, R. 1 + See also Ibid, O. 43, R. 1 


(r) (Sep) 264 
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(3) ‘Specit: € Relief Act aa S. 37 


l (Nov) 289 D 
So 39, Rg, Š. 115 . . Jurisdiction to 
grant. interim’ injunction (Nov) 289 C 


——O. 39. R. 2 — Grant of temporary in- 
junction .— -Mere possibility of multipli- 
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vant consideration `` ~' “ (Nov) 289 F 


—— 0O. 41, R. 22.— -Cross-objections against 
co-respondents —-- Granting relief to ap- 
insurance company requiring 
reopening.: of question of liability -of 
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objections maintainable ` (Jun) - 145 


Ea 41, a 25 — See Ibid, O. 41, R. 27 


(Aug) 230 


~-—O. 41 Rr. 27, 25 — Addifiónal evidence 
im Appellate -Court -— - -Principles governing 
reception ` of (Augi 230 
—~—O:.43, R. I (r) and’ O. 39, Rr, 1 and 2 
-~ Order under O. 39, Rr. 1 and 2 passed 


ex parte —. Appeal against order is compe- 
tent. AIR a Maq 350, Dissented from 
o” fia (Sep) 264 
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Art. 226 : (Mar) 58 (FB) 
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University Act (1949), S. 11 (4) 
——Art, 226 — See also 
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Act (1964), S. 27 (5) (Nov) 298 B 
(2) Patents Act (1970), S., 25 (Sep) 250 
(3), State: gata Corporation Act (1951), 
S. 24 (Jul) 198 


——Art. 226 _. writ ‘against university 
Powers of Court are limited (Feb) 37 A 


——Art, 226 — Nature and scope of pro- 
ceeding under ` Review application 
against judgment of Division Bench in writ 
petition pending before a Division Bench — 
Chief Justice by order posting before Full 
Bench — Writ petition against — Not main- 
tainable ‘(Mar) 52 (FB) 


—— Ärt, 226 — Decision of High Court 
under Art. 226 — Review of — Grounds — 


Cad 


Gujarat 
(Feb) 37 C 


Inherent power of .High Court — Provisions 
; of. O. 47,. R.. 1 not applicable 


(Mar) 58 (FB) 


——Art. 296 — Other remedy open — Elec- 
tion to municipality — Challenge to plural- 
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ter- entire. election. —- ‘Other -remedy. avail- 
able — Petition: Is: not: maintainable, (4971) 
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l : (Jun) 163 A . 
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— Petition .challenging election to munici- 
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paper -- Remedy by way of election peti- 
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ternplates a case where validity of election. 


of member is “questioned —- Case law dis- 
cussed ~.. (Oct) 281 A 
——Art. 226 — Other remedy open — Elec- 
tion disputes —— Gujarat District Pancha- 


yats and Election Rules (1962), Rr. 14 (2), 8 
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naton paper -- Remedy of appeal under 
R. 14 (2) against the same becoming stale 
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tion in this regard taken at the time of. ad-- 


mission —, Held, objection was waived > 
(Oct) 281 B 
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Produce Markets Act (1964), S. 27 (5) 
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~-—-Art, 227 — Writ petition. under Arti- 
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(Aug) 220 B 
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cultural Lands (Vidarbha Region and 


Kutch Areai Act (99 of 1958), S. 107 — Pe- 
tition under Art. 227 against appellate de- 
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to object te jurisdiction of appellate auth- 
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tion of jurisdiction (Aug) 220 Cc 
' Contract: Act (9 of 1872) 

—-~S, 14 — Consent. caused by coercion, 

undue influence ete. — Proof (Nov) 307 
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—-—§; 153 — See Ibid, S. 9 (Jun) 154 
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Act (contd.) 

his individual share is to be taken into con- 
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Easements Act (5 of 1882) 


——S. 52 — See T. P, Act (1882), S. 105 
(Sep) 266 
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~—-Gujarat University Act (50 of 1949) 


—-—S, 11 (4) — Powers of Vice-Chancellor 
-= Circular issued by Vice-Chancellor 
ratified by Executive Council dispensing 
examinations — Mass promotions given 
thereby — Circular is illegal (Feb) 37 B 
——S. 11 (4) — 
S. 11 (4) by Vice-Chancellor — Guidelines 
provided in section — Provision is not ultra 
vires (Feb) 37 C 


ee ee cm meget NOH apnea 


Evidence Act (1 of 1872) 


——Ss. 101-104 — See also Motor Vehicles 
Act (1939), S. 110-A (Nov) 308 C 
——Ss. 101-104 — “Burden of proof” and 
“onus of proof” — Distinction — Burden of 
proof lies upon person who has to prove a 
fact and it never shifts, but onus of proof 


shifts (Nov) 308 B 
——S. 114 — See Specific Relief Act (1963), 
S. 39 (Dec) 340 C 
—--—5S, 114 (e) and (f) — See Civil P. C. 
(1908), O. 5, R. 21-A (Aug) 235 
~—~-§, 115 — See also 

(1) Civil P. C. (1908), S. 11 (Dec) 340 A 


(2) Constitution of India, Art. 228 
(Oct) -281 B 

(3) Constitution of India, Art. 227 
(Aug) 220 C 
(4) Houses and Rents — Bombay Rents, 
Hotel and Lodging House Rates Con- 
trol Act (1947), 5. 13 (1) (Jan) 1 A 

(5) Motor Vehicles Act (1936), S. 110-D 

(May) 136 B 
(6) State Financial Corporations Act (1951), 
S. 24 (Jul) 198 
——§. 115 — Doctrine of promissory estop- 
pel — Party altering its situation relying on 
representation made by Government — Gov- 
ernment cunnot resile from carrying out its 
promises (Apr) 107 
——S§, 115 — Estoppel — There can be no 
estoppel where grievance is that statutory 
rules have been violated (Jul) 183 C 


Fatal Accidents Act (13 of 1855) 


—-—Ss. 1A, 2 — Death caused in motor acci- 
dent — Assessment of damages — Benefit 
received under accelerated payment of life 
insurance policy and of accident insurance 
money is not liable to be deducted 

(Mari 72 
—-—S, 1A — Death of cultivator in accident 
-— Assessment of damages (Jul) 188 
——S, 2 — See Ibid, S. 1-A (Mar} 72 


Guardians and Wards Act (8 of 1890) 
-—-—Ss, 7, 17, 19 and 25 — Adoption by fore- 
igners — Factors to be considered by Court 
before sanctioning — Hindu Adoption and 
Maintenance Act (1956), S. 9 (4) (Jul) 193 


- to Director under Section 27- (5) — 


and `: 


Exercise of power under ` 


I. R. 1982 Gujarat 
Guardians and Wards Act (conid,) 


~———— i, 17 — See Ibid, S. 7 {Jul} 193 
D, 19 — See Ibid, S. 7 (Jul) 193 
——S, 25 — See Ibid, S. 7 (Jul) 193 


Gujarat Agricultural Produce Markets Act — 


(20 of 1964) 
——5S. 27 (5) — Limitation Act (1963), Sec- 
tions 5 and 29 — General Commission Agent 
Licence — Fresh Licence refused — Appeal 
Delay 
in filing appeal can be condoned — Section 5 
Limitation Act applies (Nov) 298 A 


——~-S, 27 (5) — General Commission Agent. 


Licence — Fresh licence refused to petitioner 
— Appeal under S. 27 (5) — Provisions of 
S. 5 of Limitation Act if applicable 

(Nov) 298 B 


Gujarat Co-operative Societies Act 
(10 of 1962). 
See under Co-operative Societies. 


Gujarat District Panchayats and Election 
Rules (1962) 
See under Panchayats. 
Gujarat Municipalities Act (34 of 1974) 
See under Municipalities. 
Gujarat Panchayats Act (6 of 1962) 
See under Panchayats. 
Gularet Panchayat Service (Classification & 
Recruitment) Rules (1967) 
See under Panchayats 
Gujarat Rural Debtors Relief Act (1 of 1976) 
See under Debt Laws. 
Gujarat University Act (50 of 1949) 
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HIGH COURT RULES AND ORDERS 


—Bombay High (Appellate Side) 
Rules (1960) 
—-—-Part I, Chap. 1, R.-6 — See Constitution 


of India, Art. 226 (Mar) 52 (FB) 


Court 
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Hindu Adoptions and Maintenance Act 
(78 of 1956) 
~D, 9 (4) — See Guardians & Wards Act 
(1890), S. 7 (Jul) 193 


Hindu Marriage Act (25 of 1955) 
——S. 13 (1A) (ii) — Decree for restitution 
of conjugal rights — Appeal and cross-ob- 
jections filed but both dismissed for want 
of prosecution — Held, such dismissal 
amounted to recognition of existing decree 
of trial court and period of one year in 
S. 13 (1A) Gi) had to be reckoned from date 
of such decree (Sep) 254 A 
=S, 13 (IA) (ii) aad 23 (1) (a) — Order 
of appellate court suspending execution of 
decree of trial court for restitution of con- 
jugal rights for period of one month from 
date of withdrawal of appeal and cross-ob- 
jections — Does not operate as a bar to fll- 
ing of petition under S. 13 (1A) (ii) within 


that period (Sep) 254 B 
——§. 23 (1) (a) — See Ibid, S. 13 (1A) (it) 
(Sep) 254 B 


HOUSES AN D RENTS 


—Bombay Rents, Hotel and Lodging House 
Rates Contro} Act (57 of 1947) 
——§, 3 (6) — See Ibid, S.12 (1) (Jan) IC 
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Houses & Rents — Bomtay Rents, Hotel and 

Lodging House Rates Zontrol Act (contd.) 
——S. 11 — See Civil P, C. (1908), S. 115 (1) 
(c) (Apr) 85 F 
——S. 11 (1) — Fixation of standard rent — 
Determination of value of land for finding 
fair return to landlord — House let after 
1-9-1940 -~ Price of land at the time of first 
letting has to be considered (Apr) 85 B 
——S. 11 (1) — Fixation of standard rent — 
Determination of value sf land — Value of 
the minimum area of land prescribed by 
building Regulations for raising the struc- 
ture has to be taken (Apr) 85 C 


——§. 11 (1) — Fixation of standard rent — 
Different floors built and let at intervals of 
afew years — Value of land how to be 
computed in respect of each floor (Apr) 85 D 


——S,. 11 (1) — Fixation of standard rent — 
Provision for outgoings has to be made 

(Apr) 85 E 
——S. 11 (1) (a) — “Excessive” —— Meaning 
of — Standard rent can Je fixed only if con- 
tractual rent is unreasonably high 

(Apr) 85 A 
——S. 11 (4) — See also Ibid, S. 29 (3) 

(Nov) 296 

ia; 11 (4), 29 (2) — Question as to man- 
ner of construction of order under Section 11 
(4) — Is a question of lew — Can be raised 
in revision under S, 29 (2) (Apr) 103 A 


——S. 11 (4) — Order striking off defence — 
Controversy as to factura of tenant — Court 
must first decide as to who is tenant before 
striking off defence (Apr) 103 B 
——S. 12 — See Ibid, S. 50 (Jun) 152 A 
——Ss. 12 (1), 3 (b — Suit for eviction — 
pay 
rent within month from issue of notice — 
(Jan): 1 C 


——S. 13 (1) — Suit for eviction —~ Ground 
of change of user, contrary to rent note — 
Waiver of — Inference sf (Jan) 1A 
——S. 13 (1) (ee) — Giving of part of pre- 
mises on licence — What does 
to (Jan) 1D 
——S, 25 (2) — Revision-— Interference — 
Scope — Finding that shop let, used for 
cyele repairs immediately after letting — It 
is a finding of fact — Finding not perverse 
— Cannot be interfered with in revision 
(Jan) 1B 
——S. 29 (2) — See Ibid, S. 11 (4) 
(Apr) 103 A 
——Ss. 29 (3) and 11 (4) — Revision — Main- 
tainability — Order passed under S. 11 (4) 
-- Revision application against order is 
maintainable under S, 23 (3) (Nov) 296 


——S. 29 (3) — Revision against an order 
under S. 47, C. P. C. is maintainable in Dis- 
trict Court (Dec) 324 B 


——~— Ss. 50, 12 — Suit for eviction — Appeal 
— Rent Act made appHcable during pen- 
dency of appeal to premises in question — 


Suit is not required to be dealt with and 
decided under provisions of Rent Act 
(Jun) 152 A 
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Land Acquisition act (1 of 1894) 


——S. 11-A — See Ibid, S. 23 (1) Seventhly 
(Jun) 157 B 


not amount. 


Land Acquisition Act (contd.) 

——5S. 23 — Acquisition of land in respect 
of which claimants were deemed purchasers 
under S. 32 of Bombay Tenancy Act, 1948 — 
Purchase price as determined by Tenancy 
Act already paid by claimants to owners i.e. 
original landlords — Deduction of amount 
equivalent to purchase price from compen- 
sation payable to claimants, held, was not 
justified (Jun) 157 A 
~-—-§s. 23 (1) Seventhly (Gujarat) 11A (Guj- 
arat) and 23 (2) — Solatium is part of com- 
pensation — Hence in case of acquisition of 
land held by claimant on restricted tenure 
amount payable to Government has to be 
sliced down from entire compensation and 
not from Section 23 (1) amount alone. (1980) 
21 Guj LR 774, Overruled (Jun) 157 B 
——S, 23 (2) — See Ibid, S. 23 (1), Seventh- 
ly (Jun) 157 B 


Limitation Act (36 of 1963) 
——S,5 — See l 
(1) Civil P. C. (1908), O. 22, R. 9 (2) (3) 
(Apr) 96 
(2) Gujarat Agricultural Produce Markets 
Act (1964), S. 27 (5) (Nov) 298 A 
——5. 29 — See Gujarat Agricultural Pro- 
duce Markets Act (1964), S. 27 (5) 
(Nov) 298 A 


Motor Vehicles Act (4 of 1939) 


—-—Ss. 81, 1108 — Bombay Motor Vehicles 
Rules (1959), Rr. 146 and 213 — Negligence 
—- Determination (Sep) 243 
——Ss. 95 (1) (b), 95 -(2) and 96 (2) (b) (i) (a) 
— Benefit of statutory insurance — Death or 
bodily injury to a passenger carried for hire 
or reward on insured vehicle when accident 
giving rise to claim occurred — Liability of 
insurer (May) 116 (FB) 


—-—S. 95 (1), Proviso — Person collecting 
milk for society at ‘A’ for commission to be 
delivered to society as 'S’ — He accompany- 
ing cans of milk while being carried to 
latter society — His carriage while so ac- 
companying in tempo is carriage in pursu- 
ance of contract of employment (Aug) 212 
——-S. 95 (2) — See also Ibid, S. 95 (1) (b) 
(May) 116 (FB) 
——S. 95 (2) (d) — Liability of insurer for 
damage to property of third party —— Not 
limited to ‘act liability’ i.e. to Rs. 2,000/- 


only — Insurer can by contract expand its 
liability (Apr) 112 B 
——S. 96 (2) — Liability of insurer — 


Breaches of statutory rules committed by 
driver of insured vehicle not falling within 
conditions in S. 96 (2) (b) (i) to (iii) — Such 
breaches cannot enable insurance company 
to escape from its liability qua third parties 

(Apr) 112 A 
——§. 96 (2) (b) (i) (a) — See Ibid, S. 95 (1} 
(b) (May) 116 (FB) 
——S. 110-A — See also Civil P. C. (1908), 


Q. 41, R. 22 (Jun) 145 
AE 110-A — Claim application — Nature 
-of proof and duty of Tribunal (Nov) 308 A 
——S, 110-A — Claim application — Burden 
of proof (Nov) 308 C 


——S, 110-4 — Adequacy of compensation 
-- Non-pecuniary loss — “Pain” and “suffer- 
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Motor Vehicles: Act - Euo : k 
ing” .and “Loss of amenities and a byen 
. of life” — Meaning of (Dec) 332 A 
——S. 110-A — Assessment of compensation 
— Appreciation of medical evidence 

(Dec) 332 B 
——S. 110-A — Compensation for injury to 
excretory organs — Rupture of urethra due 
to accident — Requiring urgent surgical 
intervention — Claimant required to under- 
go dilation once a month — Quantum of 
damages for non-pecuniary loss 

(Dec) 332 C 


——S. 110-A — Quantum of damages under 
non-pecuniary loss — Award of special dam- 
ages and general Gomeees — Principles nae 
ed. (Dee) 332 -D 
——S. 110-B — See also . 

(1) Ibid, S. 81 (Sep) 243 

- (2) Fatal Accidents Act (1959); S. 1-A l 
(Mar) 72 


——Ss. 1108, 116 — Nsiivenea — . Motor Ac- 
cident — Plea of sudden mechanical.-failure 
cannot be accepted by merely relying on 
uncorroborated statement of driver —- Cor- 
roborative evidence that mechanical failure 
resulted despite all cure and caution must 
be adduced : (Jan) 23 A 
——S. 110B — Vicarious liability — Driver 
of water-tanker belonging to State driving it 
on State business — Driver giving. lift. to a 
passenger and latter dying - - accident 
caused .by driver’s rash and agent driv- 
ing "Held State was vicariously liable, 
notwithstanding. that driver was not auth- 
orised to take passengers | a < Wan) 23.B 


—— 5s. 110B, 116 — Negligence —. Unmanned 
railway crossing - Bus’. _ driver. ‘jgnoring 
warnings. by - passengers and: ‘dashing ‘against 
on-coming -train with tremendous speed — 
Held driver was guilty of rashness and neg- 
ligence © (Jan} 27 A 
——S. 110B — Damages — Capitalising ‘loss 
of dependency benefit — Deceased, a-bread- 
winner of the family aged 45 with sound 
health — Multiplier of 12-could not be said 
to be a higher multiplier (Jan) 27 B 
——S. 110B — Deductions from cornpensa- 
tion amount -— Burden is heavy on the 
wrongdoer to show that deduction claimed 
is a permissible deduction (Jan) 27 C 
——S§. 110-B — Truck. accident +. Case if of 


equal -contributory negligence (May) 136. A 
——S, 110B — Accident — Compensation 
from insurer — Amount of — Assessment 

Do (Jun) 151 
——S, 110-B:— Quantum of damages =— 
Determination of — Negligence of injured 


in treatment of his injury — Whether relev- 
ant factor (Sep) 241 
——S. 110B: — Dependency benefit —. Claim 
by parents of deceased who was studying in 


school — Evaluation of (Sep) 257 
—~—-S. 110B — Compensation — Determina- 
tion (Sep) 260 A 
——S. 110B — Calculation’ of multiple 

i (Sep) 260 B 


' ——§ 110B — Loss of expectancy of life — 


Normally a notional figure of Rs. 5,000 is- 


awarded (Sep) 260. C 


Art. 226 


=- 


Motor Vehicles . Act. ‘(contd:) 7: = 8002: 
——§, 110-D —- Truck accident — Victims 
occupying seats in driver’s cabin — Claim 
allowed by Tribunal — Appeal — Cross- 
objection filed by ‘Insurer — New plea that 
victims were gratuitous: passengers: — Plea 
having not. raised before Tribunal could not 
be allowed to be raised by way of cross-ob- 
jection in. appeal “—- Insurance Company 


must be. held ‘to have waived its objection 


regarding its liability (May) 136 'B 
——S, 116 — See Ibid, S. 110-B `(Jan} 23°A; 
| (Jan) 27 A 


MUNICIPALITIES 


—Ahmedabad Municipal Corporation Octroi 
Rules ; 


R.: 2 (a) — See Municipalities — “RoE 
bay Provincial Municipal - Corporation Act 
(1949), - S: 457 (7) (Oct) 276 
R. 11 — See Municipalities — Bombay 
Provincial Municipal : Corporation A (1949), 
S. 457 (7) T (Oct) 2276 
——-—Sech, D — See Municipalities — Bombay 
Provincial Municipal. Corporations Act (1949), 
S: 457 (7) ; (Oct) 276 


Ahmedabad Municipal’ 
‘Standing Orders | 


ae) 2:7.— See Municipalities ~. “Bombay 
Provincial Corporations Act (1949), S.. 457 (7) 

(Oct) 276 
——O, 2.9 "See Municipalities ` =— Rombay 
Provincial, ‘Municipal WOEnOEAnOnS Act (1949), 
S, 457 AE l 7 (Oct) | ‘276 


Cofporation Octro’ 


Bombay: ‘Provineial ‘Municipal Corporations 


-Act (59: of 1949) ca 
nae 149 (1) — Se ‘Thid, S. 457 a 


i (Oct) 276: 


EARS 411, by “(as 
Gujarat) — ‘Valuation’ appeals pending ` 

Application for reference to High Court — 
Refusal on ground: that `'as- no ‘evidence. is 
adduced statement of facts cannot be drawn 
_—_ S. 411 (b) not. attracted (Jan) 26 


Ss, 457 (D: 149 (1), 466 read. with Ahme- 
dabad Municipal Corporation: .. Octroi Rules, 
Rr. 11, 2 (a), Sch. I and Ahmedabad Muni- 
cipal Corporation Octroi -. Standing -Orders. 
Orders .2.7, 2.9 — Person doing business oï 
Angadia (conveyer of goods) is ‘importer of 
goods’ -—- Can be served with requisitio1: 
notice under R. 11 read with Sch, I, of the 
Rules : (Oct) 276 
meS S00 e See, Ibid, Ss 457 (7) (Oct) 276 


—Gujarat Municipalities Act (34 of 1974) 
me, 4 m See- Constitution of India, Arti- 


‘applicable ` to State of 


cle 226 (Jun) 163 A 
ove, GS Ses Specific Relief Act n 
5. 37 : (Jan) 6 
D, 66 — _ See Specific ‘Relief Act Sir 
Gane 


S. 37 en 
| PANCHAYATS 
—Gujarat District. 
Rules (1962) 


——R, 8 — See also’. ‘Constitution of ‘India, 
` (Oct) 281 B 


Panchayats & Election l 


S 
7 
4 


S 


me 
l 


Ta 
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[Panchayats —~ Gujarat District Panchayats 
and Election Rules (cantd.) . 

——Rr. 8, 10 — Nomination paper filed by 

petitioner giving ali detals — Rejection of 


-— Validity (Oct) 281 C 
——R. 10 — See Ibid, K. 8 (Oct) 281 C 
——R. 14 (2) — ‘See Corstitution of India, 
Art. 226 - (Oct) 281 B 


a Guiarat Panchayats Ac: (6 of 1962) 


——S. 24 — See Constitction of India, Arti- 
«cile 226 (Oct) =51 A 


Gujarat Panchayat Service (Classification 
and Recruitment) Rulez (1967) 


. —— Sch. IV, Item 4 — Appointment of Gram 


Sevaks — Select list prepared without hold- 
ing qualifying written test is illegal and 
Jiable to be set aside - (Jul) 1283 A 


——Sch. IV, Item 4 — Select list for Gram 
mevaks — Advertisement inviting applica- 
‘tions and relaxing age Limit to 40° years in 


case of Government and Panchayat Servants 


as permitted by rules — Panchayat Servants, 
“not called for. interview on. ground that they 
‘had ‘crossed 30 years — Held, in view of 
cadvertisement select list prepared without 
interviewing panchayat servants was not 
-sustainable (Jul) 183 B 


Patents Act (39 of 1970) 
——S. 25 — Right to lodge objections or 


. «opposition to grant of any patent —- Being a 


statutory legal right can be enforced by 
‘High Court under Art. 226 (Sep) 250 


Registration Act (16 of 1908) 


--—-—S, 17 (1) (b) — Agreement in two parts 
— Under one part, parties to share sale pro- 
«ceeds of certain property in certain shares 
-— One-executant filing suit for his share in 
‘sale proceeds — Document is not compul- 
sorily registrable — Mertion in document 
in earlier part of plaint-ff’s share in some 
‘other property — Immaterial (Dec) 347 
-——S. 20 (1) — See Urban Land (Ceiling & 
Regulation) Act (1976), S. 26 (Nor). 317 


—S. 71 (2) — See Urban Land (Ceiling & 
‘Regulation) Act (1976), S. 26 (Nov) 317 


‘Representation of the Peeple Act (43 of 1951) 


-——S. 33 (2) — See also Ibid, S. 36 (4) 
(Feb) 34 B 


-—-—S, 33 (2) — Requirerment for a valid no- 
‘mination — Nomination paper of candidate 
for reserved seat to contain declaratior spe- 
cifying his caste or trib2 — S. 33 (2) whe- 
ther otiose in view of constitution of single 
member constituency -  @eb) 34 A 


——Ss. 36 (4) and 33 (2) — Requirement of 
S. 33 (2) is of substantial character — Sec- 
tion 36 (4) cannot overrice provisions of Sec- 
tion 33 (2) — Elected candidate — Nomina- 
tion paper not fulfilling requirements of Sec- 
tion 33 (2) — Acceptance of nomination im- 
‘proper —— His election sez aside (Feb) 34 B 


1982 (Guj.) Indexes/1 (2) (4 pages) 


| Mad 194, Dissented from 


g 
. Specifte Relief Act (47 of 1963) 
———§, 14 — See 
(1) Ibid, S. 20 ey) 289 E 


(2) Civil P, C. (1908), O. 39, R. 
(Nov) 289 C 
SS. 20, 14 — Jurisdiction to decree spe- 
cific performance under S, 20 is discretionary 
-- Court is not bound to grant such relief, 


‘merely because it is lawful to do so — Held, 


S. 20 is not departure from rigours of S. 14 
(Nov) 289 E 
-——-Ss, 37, 38, 41 (e) — Injunction — Sale of 
plots by auction by Municipality — Contract 
as to schedule — Resolution sanctioning sale, 
not passed by Municipality — Contract, not 
binding on municipality and cannot be spe- 
cifically enforced — Injunction for restrain- 
ing municipality from reauctioning or resel- 
ling such plots — Cannot be granted 
(Jan) 6 
——Ss. 37, 41 — Grant of temporary injunc- 


“ tion — Principles governing grant of per- 


petual injunction, would govern grant’ of 


temporary injunction also (Nov) 289 D 
——S. 38 — See Ibid, S. 37 (Jan) 6 
——S. 38 (3) (d) ` — See Civil P. C. (1908), 
O. 39, R. 2 (Nov) 289 F 


9, 39 — Suit by purchaser for perma- 
nent injunction — Maintainability 

(Dec) 340 C 
——S, 41 -—~ See 


(1) Ibid, S. 37 (Nov) 289 D 
(2) Civil P. C. (1908), O. 39, R. 2 


(Nov) 289 C 
S. 41 (e) — See Ibid, S. 37 (Jan) 6 


State Financial Corporations Act (63 of 1951) 


——Ss. 24, 25 (1) (g£), (2) and 30 (1) — State 
Financial Corporation entering into agree- 
ment in respect of loan by requiring con- 
cern to make equitable mortgage of its pro- 
perties in its favour — Corporation if liable 
to honour its obligation of extending finance 
-= Promissory estoppel if applies — Writ 
petition if competent (Jul) 198 
——S. 25 (1) (g) (2) — See Ibid, S. 24 

(Jul) 198 


——S, 30 (1) — See Ibid, S. 24 (Jul) 198 


Succession Act (39 of 1925) 


——Ss. 2 (c), 102, 138, 222, 232, 276, 281, 282 — 
Application ‘for probate or in alternative 
for letters of administration — Will contain- 
ing absolute bequest coupled with obligation 
~~ Held, on facts, that applicant was not 
executor of will nor residuary legatee but 
was universal legatee — He was not entitled 
to probate but only to letters of administra- 
tion, F. A. No. 514 of 1975, D/- 16-8-1979 
(Guj), Reversed (Aug) 222 A 
——S, 102 — See Ibid, S. 2 (ce) (Aug) 222 A 
————S, 138 — See Ibid, S. 2 (ec) (Aug) 222 A 


—-—-S, 222 — See Ibid, S, 2 (9 (Aug) 222 A 
~~, 232 —- See 
(1) Ibid, S. 2 (c) (Aug) 222 A 


(2) Ibid, S. 235 (Aug) 222 B 
——§s, 235, 232 — Section 235 dispenses with 
requirement of issuance and publication of 
citation when letters of administration are 
to be granted to universal or residuary 
legatee, AIR 1929 Pat 385 and AIR 1975 
(Aug) 222 B 


zp ; _ Subject Index, A. L. R. 1982 Gujarat 


Succession Act (eontd.) . 
——S, 276 — See Ibid, S. 2 (c) (Aug) 222 A 
‘——S,. 281 — See Ibid, S. 2 (c) (Aug) 222 C 


———S. 282 — See Ibid, S, 2 (c) -(Aug) 222 A 
| TENANCY LAWS 


—Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 


=——§, 2 (18) id) and Section 32FF — Scope 
and applicability of Ss. 2 (18) (d) and 32FF 

(Jan) 9 B 
——S, 3I (3) and (4) — See Ibid, S. 32-F 

(Jan) 9 C 
——S. 32 (1B) — Protected tenant in posses- 
sion of land on appointed day — Voluntari- 
ly walking out of land by private dealing 
with landlord before specified date —— Pri- 
vate dealing has no legal efficacy — Tenant 
or his successor-in-interest can be declared 
deemed purchaser under Sectien 32 (1B) 

(Jan) 3 A 
— Ss, 32-F and 31 (3) and (4) — Right of 
tenant to purchase land of widow 


(Jan) 9 C 

——S. 32-FF — See Ibid, S. 2 (18; (d) 
‘ (Jan) 8 B 
——-S, 70 (b) — See Ibid, S..85 (May) 142 C 


——8. 85 — See also Civil P, C. (1908), S. 115 

(May) 142 A 
— Ss. 85, 854A and 70 (b) — ‘Question if a 
person was a tenant or not was exclusively 
for the Tenancy Court to decide — Civil 


Court had no jurisdiction (May) 142 C 
—S. 85-A — See Ibid, S. 85 ` (May) 142 C 
——Ss, 100 (2, 107 and 110 — In view of 
Section 107 ‘order passed by Mamlatdar 





Tenancy Laws — Bombay Tenancy . and. 
Agricultural Lands Act (eontd.) 

under Sec. 100 (2) is not appealable — It is 

open to appellant to request appellate auth- 

ority to treat appeal as revision application: 


under Sec. 110 (Aug) 220 A 
——S. 107 — See | 
(1) Ibid, S. 100 (2): (Aug) 220 A. 


(2) Constitution of India, Art. 227 
(Aug) 220 C 
==. 110 — See Ibid, S. 100 (2) 
ree 220 A 


Sararen 


1 
l 


m Torts 
——Negligence — Vicarious liability — See 
Motor Vehicles Act enon), S. 110-B 

(Jan) 23 B 
Transfer of Property Act (4 of 1882) 


——S. 105 — Lease or licence — Exclusive 
possession negatived : by overwhelming evi- 
dence on record — ' Held, parties intended- 
not to create interest in property but ta 
create a licence (Sep) 266 
—S, (106 — pee also Civil P. c. (1908), O. I, 
R. 9 (Jun) 152 Č 
——S. 108 — denans — Notice for termina- 
tion — Validity ` (Jun) 152 Bi 


Urban Land (Ceiling and Regulation) Act 
(33 of 1976) 
E 26 and 28 (a) — Interaction of Sec- 
tions 26 and 28 with relevant provisions of 
Registration Act — Document governed by 
Ss. 26 and 28 — ‘Whether Sub-Registrar 
acting under Registration Act has power to 
refusè to accept for registration such docu- 
(Nov) 317 
See Ibid, S. 26 


ment 
——S. 28 (a) — (Nov) 31% 


t 
i 
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LIST OF GUJARAT CASES OVERRULED, REVERSED AND DISSENTED 
FROM IN A. I. R. 1982 | 


Over.: 
1982 


Diss.: Dissented from in; 


AIR 1963 Guj 258 — Diss. AIR 
Delhi 14 A (Jan). 

{1969) 10 Guj LR 8 — Held no longer good 
law in view of AIR 1980 SC 1612. AIR 

' 1982 Guj 163 B (Jun). 

(1971) 12 Guj LR 439 — Held no longer good 
law in view of AIR 1977 SC 1703 and 
ATR 1980 SC 1612. ATR 1982 Guj 163 A 
(Jun), 


AIR 1972 Guj 189 (Pt. A) — Diss. AIR 1982 - 


Bom 225 (May). 

AIR 1973 Guj 131 (FB) — Not followed in 
. view of ATR 1977 SC 1599. AIR 1982 
Bom 282 (Jun). 

(3974) 15 Guj LR 528 — Held no longer good 
law in view of AIR 1977 SC 1703 and 

; AIR 1980 SC 1612, AIR 1982 Guj 163 A 

` (Jun). 


Overruled in; Revers.: ‘Reversed in 


AIR 1977 Guj II (Pt. A) — Over. AIR 1982 
(NOC) Guj 72 A, (FB) Noe). 

AIR 1977 Guj 15 (Pt. A): 18 Guj LR 32 
(FB) — Diss. AIR 1982 Bom 563 A (Dec} 

(1979) F. A. No. 514 ‘of 1975, D/- 16-8-1979 
(Guj — Revers. AIR 1982 Guj 222 A 


(Aug). 

1979 Tax LR 211 (Guj) (FB) — Diss. AIR 
1982 Punj 1 C (ŒB) (Jan). 

(1980) 21 Guj LR 7 — Over. AIR 1982 SC 
1439 (Nov). 

(1980) 21 Guj LR 774 — Over, AIR 1982 Gui 
157 B (Jun). 

(19880) Spl. Criminal Appln. No. 185 of 1979, 
D/- 16-1-1980 (Guj) — Revers. AIR 1982 
SC 152 A (Feb). 

(1980) Spl. Criminal Appin. No, 185 of 1979, 
D/- 16-1-1980 (Guj) — Revers. AIR 1982 
SC 633 A (Mar). 
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AIR 1982 GUJARAT 1 
A.M. AHMADI, J. 


Abdulkadar Ahmed Turava, Petitioner 
v. Lalla Abdulrashid, R2spondent. 


Civil Revn. Applu. Na. 577 of 1978, D/- 
10-4-1981.* i 


- (A) Bombay Rents, Bote] and Lodging 
House Rates Contro} Azt (57 of 1947), 
S. 13 (1) — Suit for eviction — Ground 
of change of user, contrary to rent note 
— Waiver of — Inferemte of. (Evidence 
Act (1872), S. 115). 


Where the premises iat for running à 
tailoring’ shop were beirg used for cycle 
repairs’ since almost from the inception 
of the tenancy, the lendlord would be 
deemed to have waived the infraction of 
condition ang had acquiesced in the user 
of the premises for cycle repair 
work. (Para 4) 


(B) Bombay Rents, Hote] and Lodging 
House Rates Contro] Act (57 of 1947), 
S. 25 (2) — Revision — Interference — 
Scope — Finding that saop let, used for 
cycle repairs immediately after letting 
— It is a finding of fact — Finding not 
perverse — Cannot be interfered with in 
revision. (Civil P. C. (1998), S. 115). 
; (Para 4) 

(C) Bombay Rents, Hetel and Lodging 
House Rates Control Art (57 of 1947), 
Ss. 12 (1), 3 (b) — Suit for 


Against judgment of B. R. Acharya, 
Asst. Judge, Surat, in Civil Appeal 
No. 56 of 1976. | 


TY/KY/E72/81/SNV Tom 


1982 Guj./1 I Gef. : Vag 


. mises 


eviction =. 


S. 13 (1) (ee). 


Inference that tenant is not ready to pay - 
rent within month from ‘issue of notice 
~— Propriety. . 


‘Where after the service of the suit 
notice on the tenant, he tendereg the 
amount of rent claimed by that notice to 
the landiord’s advocate within a period 


` ofone month but the landlord’s advocate 


for want of instructions from the land- 
lord, refused to accept the. amount 
tendered and, therefore, the tenant was 
constrained to send the amount by 
Money Order and that Money 
Order came to be refused by the 
landlord, the tenant could not be said 
to be not ready and willing to pay the 
standard rent in respect of the premises 
occupied by him. (Para:5) 


(D) Bombay Rents, Hote] and Lodging 
House Rates Contro Act (57 of 1947) 
S..13 (1) (ee) — Giving of part of pre- 
on licence — What does not 
amount to. 


Where a board was permitted by the 
tenant to rest on the roof top occupying 
the air space above the premises it could 
not be said that the tenant has given on 
licenee a part of the premises leased to 
him. Consequently, even assuming that 
the tenant was allowed to see cinema 
shows exhibited in Theatre whose board 
the tenant had allowed to rest, gratis and 
that tantamounted: to -receiving mone- 
tary consideration, the landlord would 
not be entitled to eject the tenant under 
(Para 6) ` 


Miss V. P. Shah, for . Petitioner. B J. | 
Shelat, for Respondent, — 


2 Guj. 

ORDER :— This is a landlerd’s Re- 
vision Application directed against ihe 
judgment of the learned Assistant Judge, 
Surat, in Appeal No. 56 of 1976 where- 
by he reversed the decree of eviction 
passed by the learned Judge of the Court 
of Small Causes, Surat, in Suit No. ~896- 
of 1975. The brief facts leading to this 
Revision Application may be stated as 
under:— 


2. The petitioner is the landlord of a 
shop situate in Nondh No. 2227 of Ward 
No. 7 in Surat. He let it out to the re- 
spondent under a rent-note dated Ist 
Oct., 1963, Exhibit 25. According to the 
terms of the said rent-note the tenant 
agreed fo pay Rs. 15/- per month as 
rent for the shop leased to him. Condi- 
tion No. 5 of the rent-note which is in 
Gujarati language reads as under :— 


“5. Bhade rakheli milakat hamoe 
hamara potana Darjina: dhandana 
upayoga mate bhade rakhi chhe Teno 
bijo koi upayoga hamare karavo ya 
karawa devo nahi, temaja beeja koi 
sakhsane bhade ya peta bhade vaparwa 
apavo nahi Temaja hamara bhadut tari- 
kena ke beeja koi hakko goodwilthi ke 
beeja koi rite koipan sakhsane mraneier 
ke assign karava nahi.” 


There is dispute 
‘paying the rent at the rate of Rs. 15/- 
per month after he entered upon the 
premises in question. till he was served 
with a notice, Exhibit 83 dated 16th Feb., 
1970 terminating his tenancy and call- 
ing upon him to vacate and deliver pos- 
session of the premises on the ground 
that he had fallen in ‘arrears of rent; 
that he had sublet the demised premises 
' to origina] defendant No. 2 Ahmad Sule- 
man and that he had committed a breach 
of the terms of tenancy by changing the 
user Of the premises’ from a tailoring 
shop to a cycle shop. However, that 
notice was not acted upon.. Another 
notice, Exhibit 29 dated. 1st June, 1971, 
was served on the tenant for eviction on 
the ground that he had failed to. pay the 
rent from ist March; 1970 to 30th May, 
1971: that he had sublet. the shop to 
original defendant No. 2; that he nad 
given the shop on licence by permitting 
the proprietor of Moti Theatres to put 
an advertisement board above his roof 
and that he haq changed the user of the 
premises in breach of Condition No. 5 of 
the rent-note Exhibit 25. This notice 
was admittedly received by the tenant 
on 3rd June, 1971. The tenant gave a 


# 
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‘amount of rent 


. common ground that this 


that the tenant was - to be evicted as: 


A. ER. 


reply to the said notice, Exhibit 34 dated 
Ist Juiy, 1971, and tendered it to the 
landlord’s lawyer. ‘Along with the reply 
he tendered the amount of rent as claim- 
ed in the notice, Exhibit 29, to the land- 
lord’s lawyers buti the latter refused to 
accept the rent on the ground that he 
had no instructions in that behalf as is 
clear from the . endorsement in the 
margin of Exhibit 34 dated 3rd July, 
1971. Thereupon’ the tenant sent the 
) which was claimed in 
the notice Exhibit.29 . by Money Order, 
Exhibit 39 dated 4th J uly, 1971. It is 
Money Order 
was refused by the landlord. The land~ 
lord then instituted the suit in question 
on 25th Oct., 1971. The learned trial 
Judge decreed the suit on the ground that 
the tenant had sublet the premises to 
origina] defendant!No. 2 and that by per- 

mitting the proprietor of Moti Theatres 
tc place a Board above the roof, he had 
rendered himself liable to eviction under 
S. 13 (1) (ee) of the Bombay Rents, Hotel 
and Lodging House Rates Contro] Act 
(hereinafter called ‘the Act’). He also 
came to the conclusion that by sublet- 
ting the premises ithe tenant was” pro- 
fiteering. The learned trial Judge also 
took the view that the tenant wes liable 
he had committed a 
breach of the terms -of tenancy by using 
the premises for the purpose of cycle re- 
pairs in breach of. condition No. 5 of the 
rent note Exhibit; 25. In this view that 
the learned trial Judge took, he decreed 
the suit and directed the tenant to 
deliver possession | cf the premises on: or 
before 15th April! 1976. The tenant feel- 
ing aggrieved by:the decree and order 
of the learned trial Judge preferred an 
appeal which was' ‘heard and decided by 
the learneq Assistant Judge, Surat. 

3, The learned Assistant Judge came 
to the conclusion that a casual] display of 
an advertisement: board on the roof of 
the premises canno; constitute parting of 


possession of the portion of the roof 
ejther. by lease or ‘licence within the 
meaning of S. 13 (1) (ee) of the Act. 


According to him' the evidence clearly 
disclosed that this Was a Stray or casual 
display and not a continuous or regular 
one so as to attract the provisions of 
of S. 13 (1) (ee) of the Act. He also found 
that no payment was beme made to the 
tenant by the proprietor of Moti Thea- 
tres but at the most the tenant was al- 
lowed to see a show in the cinema house 
gratis, presumably on a complimentary 
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ass. This. according to the’ learned ap- 


_silate Judge, did not constitute ‘mone-' 


tary consideration’ within the meaning 
of S. 13 (1) (ee) of the Act and, there- 
fore, the decree in ejectment passed on 
that ground could not be sustained. So 
far as subletting is concerned, the learn- 
edq appellate Judge came to the conclu- 


dagion that the shop was being used for the 


ae of cycle repairs since almost the 


” inception of the tenancy and that original 


defendant No. 2 Ahmad Suleman was in 
charge of the shop for about two years 


in his capacity as the employee of the- 


tenant on payment of Rs. 4/- per day as 
deposed by the tenant as well as Ahmad 
Suleman and, therefore, there was no 
subletting of the demised premises with- 
out the meaning of S. 13 (1) (ee) of the 
Act. In this view that he took he re- 


“versed the finding recorded by the learn- ` 


ed trial] Judge on the question of sub- 
letting. So far as the change of user is 
concerned, the learned appellate Judge 
came to the conclusion that even though 
no specific issue on this point appears to 
have been raised by the learned trial 
Judge, the parties have adduced evidence 
and, therefore, the point can be answer- 
ed on the evidence on record. He found 
on scrutiny of the evidence that even 


though Condition No. 5 of the rent-note — 


prohibits the use of the shop for any 
business other than the one mentioned 
namely, running a tailoring shop, in fact 
from the very inception the shop was 
being used as a cycle repair shop to the 
knowledge of the landlord and yet no ac- 
tion whatsoever was taken by the land- 
lord till he issued the notice of 16th Feb., 


1970 to which the tenant replied by Ex- 


hibit 33 on 7th Mar., 1970. Even there- 
after the landlord did not file any suit 
but instead issueq another notice, Ex- 
hibit 29 dated ist June, 1971 which was 
received by the tenant on 3rd June, 1971 
to which the tenant replied. by Exhibit 34 
dated ist July, 1971. He, therefore, took 
the view that the landlord had tolerated 
the change of user for almost seven years 
and had continued to accept the rent 
from the tenant and, therefore, waiver 
Or acquiescence on the part of the land- 
‘lord can clearly be inferred. In this view 
that he took, he came to the conclusion 
that no decree for eviction could be pass- 
€d against the tenant on the ground that 
he had committed a breach of Condition 
No. 5 of the rent-note, Exhibit 25. ` An 
additiona] contention was urged before 


the lower appellate Court, namely, that 


“ 
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the tenant had failed to deposit or tender 
in Court regularly the rent in respect of 
the demised premises after the filing of 
the appeal and was, therefore, Hable to 
be evicted under S. 12 (3) (b) of the Act. 
This contention was repelled by the 
learned appellate Judge on the ground 
that the tenant was always ready and 
willing to pay.the standard rent in re- 
spect of the demised premises but the 
landlord- was deliberately refusing to 
accept -rent as is clear from the fact 
that his advocate refused to accept the 
rent when it was tendéred to him on 3rd 
July, 1971, vide the endorsement on Ex- 
hibit 34, anq the Jandlord himself refus- 
ed to accept the Money Order sent on 
the very next day, that is, on 4th July, 
1971 as is evidenced by Exhibit 39. The 
learned appellate Judge, therefore, came 
to the conclusion that the landlord was 
not entitled to institute a suit on the 
ground of non-payment of standard rent 
because the tenant had showy his 
readiness and willingness to pay 
the same and had in fact tend- 
ered ‘the same to the landlord’s adve- 
cate and thereafter to the landlord by 
Money Order. He, therefore, came to the 
conclusion that the omission on the part 
of the tenant to regularly deposit the 
rent in the appellate Court would not 
entitle the landlord to a decree under 
S. 12 (3) (b) of the Act. In this view that 
the learned appellate Judge took, he 
allowed the tenant’s appeal and set aside 
the decree for eviction. He, however, 
confirmed the finding regarding standard 
rent. The landlord feeling aggrieved by 
the reversion of the decree for eviction 
has filed the present Revision Applica- 
tion. 


4. Miss V. P. Shah, the learned advo- 
cate for the landlord, raised the very 
same points before me and took me. 


‘through the relevant evidence as well as 


the documents on record for the purpose 
of persuading me to hold that the view 
taken by the learned Assistant Judge 
was thoroughly erroneous. The questions 
whether the teriant had sublet the pre- 
mises to origina] defendant No. 2 or had 
committed a breach of the terms. of the 
tenancy by changing the user thereof 
may be conveniently taken up together. 
If we peruse the plaint there is no aver- 
ment as to from what date the tenant 
had started to use the shop in question 
for cycle repairs. In the written state- 
ment filed by the tenant it is contended 
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_that he-is using the premises for cycle 
repairs almost since the inception of the 
Tease, In the evidence before the Court, 
the landlord Abdul Kader, Exhibit 24, de- 
posed that the tenant used the suit shop 
for tailoring purposes for some time 
and thereafter he started the cycle re- 
“pair Shop and also began to give cycles 
on hire. He then stated that the defen- 
dant started the cycle business about six 
_ months before the notice of eviction was 
served upon him. In other words, accord- 
ing to the iandlord the tenant started the 
cycle repair work in the demised pre- 
_mises sometime in the last quarter of 
1970. It is also the case of the landlord 
_ that this cycle repair shop was being run 
by the original defendant No. 2 Ahmad 
_ Suleman. According to the landlord the 
“tenant had parted with the possession of 
„the shop to Ahmad Suleman and was 
charging higher rent from the latter 
„and was thus profiteering. He, however, 
. had to concede that he had never seen 
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years. He has deposed’ that the busi 
ness which was being carried on in. the 
shop was of the'tenant and he had 
nothing to do with that busi- 
ness except that he was working in 
the shop as an employee on payment of 
Rs. 4/- per day. He has also deposed 
that in respect of the work done at the 
cycle shop, no acccunts were maintaiigeemmas 
ed. He has deposed that the son of i 
tenant used to come to the shor while ` 
he was working there and has denied 
the suggestion that except himself none 
else worked in the shop. Therefore, 
the tenant has by examining himself and 
Ahmad Suleman clearly explained the 
presence Of Ahmad Suleman in the shop 
in 1971 and 1972. The learned Assistant 
Judge has accepted this explanation and, 
in my  opinion,. rightly. There can, 
therefore, be little doubt that the land- 
lord has failed to prove that the premi- 
ses in question were sublet by the ten- 
ant to Ahmad Suleman. The avidence 









Pa 


£ 


:._residence and he had started cycle 


ant at any point of time. 
` expect a landlord to be a witness to the 
_ sub-tenant paying rent to the tenant but 


on payment of Rs. 4/- per day as 


.. reparing. 


Ahmad Suleman paying rent to the ten- 
One cannot 


it would be a matter of inference to be 
drawn from the facts and circumstances 
of each case. In the instant case we find 
that according to the landlord, defen- 
dant No. 2 Ahmad Suleman was carry- 
ing on the cycle repair business in the 


shop and he did that business for almost 
two years. If it is proved that the shop 
_ wag in the possession of Ahmad Sule- 
. man, it would be a matter for the Court 


te consider whether an inference of sub- 
letting from that fact should be drawn. 
Now, the tenant has entered the witness- 
box and has explained the circumstances 
under which Ahmad Suleman was found 
-in the shop. He has deposed that he 
Was carrying on grocery business at his 
re- 
pair business in the demised premises 
. with a view to engaging his son in busi- 
ness and had employed Ahmad Suleman 
he 
was conversant with the work of cycle 
He has deposed that it was 
his desire that his. son should learn the 


interfering with the 


also shows that soon after the shop was 


taken on hire,  the- tenant start- 
ed cycle repair work in the 
shop to which the landlord’ never ob-. 


jected. The evidence of Ahmad Sule- 
man shows that he worked in the shop. 
for about two years. Even prior to. 
that cycle repair work was being done 
in the shop. The learned Assistant Judge. 
has found on facts that the shop was be- 


ins used for cycle repair’ work -for 
almos: seven years. Even the lan¢lord 
in his evidence. states that sometime 


after the shop was let to the tenant, the 
tenant started using the shop for cycle 
repairs. This is ‘a finding of fact which 
must be accepted and unless found to be 
perverse. J would not be jus‘ified in 
same. There is 
evidence on record which the learned 
Assistant Judge has considered and it 
was not submitted before me by Miss 
Shah that the finding was perverse Or 
against the weight of evidence. If that 
is so and if the prsmises were being used 
for cycle repairs since almost the im- 
cention of the tenancy, the conclusion 
reached by the learned Assistant Judge 
that the landlord had waived the in- 


fraction of Condition No. § and had ac- 
quiesced in the user of the premises for 
cycle repair work cannot be assailed. 


"said work from Ahmad Suleman so that 
-. he may be able to carry on business in 
.. the shop on his own. Ahmad Suleman 

.- hag also been examined as a witness and 

-- he has stated in no uncertain terms that 
“+ he was employed by the tenant to work 
nthe shop on..the daily wage of Rs. 4/- 

în 1972 and 1972 ° for ‘about: two 


5. It was next argued by Miss Shah 
that the, landlord is entitled to eviction 
„under Section 12 (3) (b) of the, Act as 
the tenant had féiled to deposit the rent . 


- Judge, Miss 


+ 


- the Act. 


i 
a 


e 


‘1982 


in the appellate Court regularly @s re- 
:quireqd by that sub-section. In this þe- 
half she invited my attention to the ob- 
servation of the learned Assistant -Judge 
-who has undoubtedly stateg that the 
tenant had committed default in deposit- 
Jing the rent regularly during the pen- 
.dency of the appeal. On this state- 
ment made by the learned Assistant 
Shah vehemently argued 
that the tenant was not ready and will- 
ing to pay the standard rent fixed by the 
learned trial Judge since he did not 
deposit or tender the amount of the 
. standard rent regularly during the pen- 
. dency of the appeal] and was, therefore, 
liable to be evicted under Section 12 (1) 
read with Section 12 (3) (b) of the Act. 
I am not impressed by this argument 
for the simple reason that after the ser- 
vice of the suit notice, Exhibit 29, on the 
tenant on 3rd June, 1971 he tendered 
the amount of rent . claimed by that 
: notice to the Jandlord’s advocate on 3rd 
July, 1971 within a period of one month 
as is clear from the endorsement on the 
-reply Exhibit .34 dated Ist . July, 1971. 
Unfortunately, the landlord's advocate 
for want. of instructionns from the land- 
:lerg refused to accept the amount ten- 
dered by the tenant and, therefore, the 
: tenant was constrained to send the 
-amount.by Money Order on . the very 
mext day which Money Order came to 
: be refused by the landlord as is clear 


..from Exhibit 39. It, therefore, becomes 


. Obvious that within one month after the 
receipt of the notice, the tenant tender- 
‘ed the full: amount of rent which was 
claimed by- the landlord by. his notice 
Exhibit 29 and, therefore, the ten- 
-jant could never be said to be not ready 
Jand willing to pay the standard rent in 
|respect of the premises occupied by him. 
Since the tenant had already tendered 
the amount of rent as claimed by the 
landlord within one month from the 
date of service. of the notice, the land- 
lord had no cause of action to institute 
a suit for eviction on the ground of 
jJnon-payment of rent. If that be so, itis 
obvious that the landlord cannot claim 
possession On that ground. JI am, there- 
fore, in agreement with the conclusion 
jreacheqd by the learned Assistant Judge 
so- far as this contention is concerned, 


6. That takes me to the last conten- 
tion founded on Section 13 (1) (ee) of 
That section ‘provides that 
. the landlord. shall be entitled to recover 
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possession of any premises if the Court 
is satisfied that the tenant has, after the 
commencement of the Bombay Rents, 
Hote] and Lodging House Rates Control 
(Gujarat Extension and Amendment) 
Act, 1963, given the whole or any part 
of the premises on licence for monetary 
consideration to any person, without the 
previous permission of the landlord. 
Miss Shah emphasized that even if a 
part of the premises is given on licence 
for monetary consideration to another 
person without the Jandlord’s permission, 
the landlord would be entitleg to evic- 
tion under the said sub-section. In the 
instant case the evidence shows that the 
tenant had permitted the proprietor of 
Moti Theatre to put up a hoarding or 
acvertisement board on the roof of the 
shop let to him for monetary consideration, 
namely, the right to see any show ex- 
hibited in Moti Theatre gratis. If we 
turn to the photographs, Exhibits 26 and 
27, we find that the advertisement board 
is rested on the roof-top eccupying the 
air column above it. The physica] condi- 
tion of the shop shows that there js no 
construction above the roof and it is 
open to sky. The question which arises 
for consideration is whether the instal- 
etion ofan advertisement Board occupy- 
ing the air column above the roof can 
amount to giving a part of the premises 
on licence merely because the board 
rests on the roof. Under the terms of 
rent-note Exhibit 25 what has been given 
On lease is the shop in which the tenant 
can carry on his avocation as a tailor. 
The tenant has no right to the air space 
above the roof. Therefore, if a board 
is permitted to rest on the roof top oc- 
cupying the air space above it, I do not 
think that it can be said that the ten- 
ant has given on licence a part of the 
premises leased to him. Therefore, as- 
suming for the sake of argument that 
the tenant is allowed to see cinema 
shows exhibited in Moti Theatre gratis 
andthat tantamounts to receiving mone- 
tary consideration, I do not think that 
the landlord is entitled to eject him 
under Section 13 (1) (ee) of the Act as 
it cannot be said that the tenant has 
given any part of the premises let to 
him on licence to the owner of Motil 


Theatre. In that view that Itake, itis not 


necessary for me to go into: the. question 
whether the learned Assistant Judge 
was right in holding that a casual or 
stray use of the roof for the purpose of 


resting an advertisement board is not 
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sufficient to order eviction under Sec- 
tion 13 (1) (ee) of the Act, 

-@. As none of the contentions 
before me by Miss Shah hold merit, this 
Revision Application fails and-is dismiss- 
ed. The rule is discharged with no 
order as to costs. é 

‘Revision dismissed. 
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Doshi Mohanlal Durlabhji, Appel- 
lant v. Savarkundla Municipality, Re- 
-spondent. 
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Specific Relief Act (47 of 1963), Ss. 37, 
38, 41 (e) — Injunction — Sale of plots 
by auction by Municipality — Contract 
as to such sale — Resolution sanctioning 
sale, not passed by Municipality — Con- 
tract, no¢ binding* on municipality and 
cannot be specifically enforced — In- 
junction for restraining municipality. 
from re-auctioning oy reselling such 
plots — Cannot be granted. (Gujarat 
Municipalities Act (34 of 1964). Ss. 65, 
66). (Paras 16, .17) 
Cases Referred: ~Chronological Paras 


AIR 1962 SC 554: (1962) 1 SCJ 612 17 


D. U. Shah, for Appellant; A. P. 
Ravani, for Respondent. 
JUDGMENT :— This is an ` appeal 


against the judgment and decree passed 
by the learned District Judge, Bhavnagar 
in Regular Civil Appeal No. 23 of 1977, 
allowing the appeal of Savarkundla 


Municipality and setting aside the judg-. 


ment and decree passed by the learned 
Civil Judge, Junior Division, Savar- 
kundla in Civil Suit No: 22 of 1973. in 
favour of ihe plaintiff (present appel- 
lant) restraining the defendant Muni- 
cipality (present respondent) from re- 
auctioning or reselling plots Nos. 1 and 
8 from the land of Krishna Oil Mill, 
Savarkundla. | 
2 The case of the appellant-plaintiff 
is that the defendani-Municipality had 
published an advertisement for auction- 
-ing various plots of Krishna Oj] Mull 


*Only portions approved for renorting by 
High Court are reported here. 


"Against decision of N. K. Desai, Dist J., 
Bhavnagar. in Civi] Appeal No. 23 
a of 1977. : 
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urged - 


defendant-municipalizy 


A.L R. 


land -of Savarkundla, . and according to 
the accepted position, at the avction held 
On. 25-4-1968 he was the highest bidder 
for plot Nos. 1 and 8, and his bid for 
plot No.l was Rs. 10,£25/-, and for plot 
No. 8 was Rs. 11,501/-. According to the 
plaintiff, this auction. was confirmed by 
the municipality and, <herefore, as per 
the conditions, plots were to be given to 
the highest bidder; and the highest bid- 
der had to pay one-haf of the: surchase 
price on acceptance of the pid, and se- 
cond condition was thet the bzélance of 
the purchase price|was to be paid within 
15 days of the acceptence’ on the in- 
formation given by, the municipality. Ac- 
cording tọ the. plaintiff, he was given 
notices by the municipality on 26-4-1968 
to deposi, half the price for those two 
plots. Those notices are Exs. 44 and 45. 
According to the plainciff, he went to 
pay the said amount. but he was inform- 
edthatas there was stay order from the 
Collector, the amount would nct be ac- 
cepted. It is, therafor2, his case that he 
did not receive any mtimation there- 
after to pay the amount. 

3. As against this, it is the case of the 
that the plain- 
tiff was sent intitmation to pay up the 
amounts, but as he did not pay the 
same, the auction in favour of the plain- 
tiff was cancelled.' and the municipality 
arranged to re-auciion che plots. As the 
municipality attempted to re-atcction the 
plots, the plaintiff: filed the aforesaid 
suit for injunction restraining the muni- 
cipality from auctioning the said plots 
which were purchased sy him as a high- 
est bidder in the auction. j 


4. The trial Court, as stated earlier, 
granted the relief prayed for by the 
plaintiff, but the appellate’ Court set 


aside the decree of ihe triaj - Court. 
Therefore, the plaintiff has come in ap- 
péal. ’ | l 

5.7. x XX x: 

8 During the arguments, rermission 
was sought from me aiso to argue whe- 
ther this was a completed contract, and 
whether there was' any scope for the 
plaintiff to ask for mere injunction ` re- 
straining the municipality from not -sell- 
ing- the said plots: witnout asking for 


‘possession. This argum=nt was advanced 


by Mr. A. P. Ravani, learned Advocate 
for the respondent-defendant (munici- 
pality) mainly because the plaintiff has 
come with a suit in a very. peculiar man- 
ner to restrain .the -nunicipality from 
selling the plots’ for aii: time to come 
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asking for poOss2ssion by making 
Frayer to make payment of sale con- 
ideration or depositing that amount be- 
ore the Court at any “ime and, there- 
ore, he wants to hold the municipality 
t ransom by adopting ‘the dog in the 
anger’ policy by askirg for an imjunc- 
tion simpliciter without asking relief for 
possession. . 


$.-10. xxx x 

ll. Before going int the details of 
this aspect, without encering into ` the 
minutest details of facts, it will be pro- 
per for me to.narrate some facts, and 
one of the facts is that according to the 
municipality, it had sent notices to the 
plaintiff to pay up the amounts, but the 
Plaintiff diq not pay up the said amounts 
and, therefore, the municipality was re- 
quired to sell the plots by holding the 
auction again. 

12. In this background, now it has to 
be considered whether the plaintiff can 
get an injunction. Umder the provi- 
sions of Sec. 37 of the Specific Relief 
Act, 1963 (hereinafter referred to as ‘the 
Act’), the modes of grenting temporary 
and perpetual injunct ons are given. 
Sub-section (1) of it shows the types of 
temporary injunctions t be those which 
wil] continue until a specified time, or 


unti] the further order of the Court, and. 


may be granted at any stage of a suit 
and are regulated by fhe Code of Civil 
Procedure 1908, while sub-sec. (2) of 
if shows that a perpetual injunction can 
only be granted by the decree made at 
the hearing and upon he merits of the 
suit; the defendant is trereby perpetual- 
ly enjoined from the assertion of a 
right, or from the commission of an act, 
which would be contrary to the rights of 
‘the plaintiff. It is the submission of 
Mr. D. U. Shah that ir the instant case 
the plaintiff has a righ to. purchase the 
plots in question and, therefore, when 
the municipality wanted to commit an 
act which was contrary to the rights of 
the plaintiff, the plaintf has a right. to 
obtain a perpetual injuction. 


13. The question that is relevant for 
consideration is whether the plaintiff has 
really obtained a right which can be 
considered to be a righ; in terms of law 
so that he can obtain she perpetual] in- 
junction? Under Sectior 38 (1) of the 
Act,. perpetual injuncticn may be gran- 
ted to the plaintiff to prevent the breach 
of obligation existing in his. favour, whe- 
ther expressly Or by implication. Sub- 
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section (2) of it provides that when any 
such obligation arises from contract, the 
Court shal] be guided by the rules and 
provisions contained in Chapter II 
Chapter II of the Act refers to Specific 


-Performance of Contracts. Question that 


has been posed before me is whether 
there was a contract, It is submitted 
that in order that this auction can be 
complete, and the municipality would 
be liable to sel] the lands to the plain- 
tiff, it should be necessary for the plain- 
tiff to prove that he hag paid the amount 
to the municipality according to the con- 
ditions of the auction, The conditions 
of auction are produced at Mark 13/1. 
Those conditions are as stated earlier, 
that one-half of the amount shal] be de- 


posited immediately on the acceptance 
of the auction, and the remaining one- 
half of the amount shal] be paid after 


the person is informed of the approval 
of the Genera] Board of the municipa- 
lity, and that amount should be paid 
within 15 days of that information, and 
if there will be a default, then there 
will be re-auction. Clause 5 of the said 
conditions is that possession of the plots 
will be handed over after the sanction 
by the General Board of the Munici- 
pality and after an application is made 
after the entire amount of the plots is 
paid. The defendant-municipality has 
come out with a case that so far as the 
plaintiff was concerned, the municipality 
did not pass any resolution fo grant the 
plots to him. 


14. xxxxx 


15. Now, what is the 
municipality not having passed the re- 
solution? This has become materia] be- 
cause under Section 41 (e) of the Act, 
an injunction cannot be granted to pre- 
vent the breach of a contract for per- 
formance of which would not be speci- 
fically enforced. So fay as specific per- 
formance of contracts is concerned there 
is already Chapter I] about which re- 
ference is made in Section 38 of the Act. 
This Chapter IT refers to the contracts 
which are complete in themselves, while 
under Sections 65 and 66 of the Gujarat 
Municipalities Act, 1963, there are some — 
formalities which are required to be 
completed before the contract with the 
municipality can be said to have been 
entered into. If from those provisions 
it can be shown that the contract was 
not complete, then specific performance 
cannot be ordered, and if so, under Sec- 


effect of the 


8 Guj. 
tion 41 (e) of the Act, 
cannot: be granted. — 


16. Under Section 65 (3) of the Guja- 


an injunction 


rat Municipalities Act, in the case of a. 


lease for a period exceeding. one year or 
of a sale or other transfer of immoveable 
property the market value of which does 
no. exceed one lakh of rupees op con- 
tract for the purchase of any immove- 
able property, the sanction of the muni- 
capality by a resolution passed at a 
genera] meeting is required. Ag rightly 
observed by the learned appellate J udge, 
there is no evidence to show that such 
a resolution was passed by the muni- 
cipality, and if that is so, the contract 
Was not complete. Under Section 65 (5) 
of the Gujarat Municipalities Act, no 
contract shal] be binding on aq muni- 
cipality unless the requirements of this 
section have been complied with, and if 
there was to be a completed contract, 
then, the provisions of Section 66 ofthe 
Gujarat Municipalities Act would come 
into operation, wherein there would be 
a contract entered into by a Chief Offi- 
cer on behalf of a municipality, and 
Should be entered into in such a manner 
and form as would bind such Chief Offi- 
cer if such contracts were on his own 
- behalf, and may in the like manner and 
. form be varied or discharged and that 
-contract shal} have to be.entereqd into 
‘.under the common seal of the muni- 
‘Ieipality. So, this was not a perfect and 
‘completed contract and, therefore, with- 
‘lout the resolution of the municipality, 
the plaintiff could not get any vested 
right so for as the plots in question were 
concerned. 


17. There is a decision of the Sup- 
. reme Court in H.R. Rikhy v, New Delhi 
Municipality, AIR 1962 SC 554, per- 
taining to the tenancy of a municipal 
Shop under the Delhi and Ajmer Rent 
Control] Act, 1952. It has becn speci- 
‘fically observed therein (at p. 562) : 


_ “Where the statute thus makes it ob- 
_ligatory that there should be a contract 
in writing and duly executed by the 
persons authorised by the Act to do so, 
the absence of such a contract cannot be 
cured by the mere receipt of rent from 
the occupiers of the shops owned by the 
‘municipality. There being thus no re- 
lationship of landlord and tenant be- 
tween the Municipal Committee and the 
`- occupiers of shops in Municipal market, 
_ the oceupiers having been allotted shops 
‘on the acceptance of their ‘tenders; ` the 


Mohanlal Durlabhji v. Savarkundla Municipality 


- Therefore, in view of those 


‘ missed. 










Delhi and Ajmer Rent Contro] 
does not apply and the application 
the said occupiers under Section 8 of th 
said Rent Control] Act for the  fixatioi 
of the standard rert is incompetent.” 
Under Section 18.of the Punjab Muni 
cipal Act, 1911, the niunicipality is 
thoriseq to enter into -contract and to 
transfer property belonging to it. But 
that provision is subject to other provi- ` 
sions of that Act, and the contract to 
transfer property has to satisfy the con- 
ditions laid down in Sec. 46 (9) if . the 
value or amount thereof exceeds Ru- 
pees 500/-. It was provided under that 
Act that in order that the transfer of 
the property. should be binding on the 
the municipal Committee, it is essential 
that it should have, as required by Sec- 
tion 47, been made by an instrument in 
writing, executed by the President or 
the vice-President, and at least two 
Other members of the Committee, and 
the execution by ‘them should have been 
attested by the Secretary: It was, there- 
fore, observed by the Supreme Court 
that if those two conditions are not ful- 
filled, the contract of transfer shal] not 
be binding on the Committee, and it 
was, held that the provisions of Sec. 47 
(2) of the said Punjab Municipal Act are 
mandatory and are not merely directory. 
provisions 
the Supreme Court held that those per- 
sons who had occupied as tenants and 
were actually paying rent as tenants 
cannot get the benefit of tenancy because 
the contract of tenancy was noi entered 
into with them legally. Provisions of 
sections 65 and 66 of the Gujarat Muni- 
cipalities Act, to which I have made 
some reference abcve, are of the like 
nature and if that is so, it can welj be 
said that there was no contract which 
would bind the municipality and, there- 
fore, there was no contract which could 
be specifically enforced and, therefore, 
no injunction could be available, 


18. Further, on equitable grounds 
also, the claim of the plaintif was such 
that he merely wanted an injunction 
keeping a perpetual sword of uncer- 
tainty hanging on the municipality so 
far as the plots in question were con 
cerned. without asking for possession. 


19. Considering all these. aspects, I 
do not find any substance in this second 
‘appeal and, therefore, the same js dis- 
Looking to the nature of dis- 


ai 


If the aforesaid 
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alı be n> order as to costs 


Appeal dismissed. 
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S. B. MAJMUDAR, J. 
Patel Prabhudas Madhavdas. 
mer v. Bai Shivkore Respondent. 
Special Civil Appin. No, 762 of 1977, 
- 16-3-1981. 
(A) Bombay Tenancy and Agricul- 
ral Lands Act (67 of 1948), Sec. | 32 
8) {as inserted by Gujarat Amendment 
t 5 of 1973) — Protected tenant in 
ssession of land on appointed day — 
Juntarily walking oat of land by pri- 
te dealing with landlord before speci- 
qd date — Private dealing has no legal 
ficeacy — Tenant or his  successor-in- 
terest can be declar2d deemed pur- 
aser under Section. 32 (1B). 
Section 32 (1B) provides the  fol- 
wing contingencies :— B 
(i) the tenant -mus: be in possession 
t appointed day. 
(ii) He must have been dispossessed of 

ouch land’ or part of E before the speci- 


Peti- 


_ fied date otherwise than in the manner 


provided in Section 29 or any net pro- 
vision of the Act. 


(iii) He must not be in possession of 


such land or any part thereof and such 
land or part thereof is in the possession 


of the landlord or his successor-in~ ~inter- 
est on the said date; 


(iv) Such land or part thereof must 


not be put to a non-agricultural use on 
or before the said dae. 
conditions are satisfied, 
the Mamiatdar either suo motu or on 
the application of the concerned tenant 
has to hold an inquiry and to direct the 
said land to be restored to the tenant. 
(Para 20) 
It is now well settled that any private 
arrangement between -he landlord and 
tenant which does not go through the 
gamut and Altering process of Sec. 15 of 
the Tenancy Act viz, surrender pro- 
ceedings. has no legal efficacy and the 
tenancy of the tenant does not get ter- 
minated by such a prvate arrangement 
between the parties. 
(Para 20) 
Where a protected tenant who was ‘in 


possession of the land on appointed day 


but the deemed purchase of the as was 
TY/JY/E7/81/GDR: . 


Amending Act. 
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postponed as the landlady. was widow on 
1-4-1957, by private arrangement out- 
side the court, handed over possession 
of the land: for cultivation to the land- 
lady in 1962-63 without any valid order 
of the Mamlatdar in surrender proceed- 
ings and the landlady was in actual 
cultivation of the land all throughout 
and the land was not put to any non- 
agricultural use: 


‘Held, that Section 32 (1B) of the Act 
squarely applied to the case. Handing 
over of the land by the tenant to the 
landlady by private arrangement had no 
legal efficacy. The tenancy was not 
terminated and therefore the successor- ` 
in-interest of the tenant could invoke the 
provisions of Section 32 (1B) under 
which he could be declared as deemed 
purchaser. . AIR 1969 SC 1190: AIR 
1977 Gui 152 and (1981) 22 Gui LR 107 
Fol, | (Paras 20, 21, 22) 

(B) Bombay Tenancy and Agricul- 
tural Lands Act (67 of 1948), Secs. 2 (18) 
(d) and Section 32FF (as introduced by 
Gujarat Act 5 of 1973) — Scope and ap- 
plicability of Sections 2 (18) (d) and 
32FF. 

A mere look. at the provisions of Sec- 
tion 32FF shows that it can be 
pressed in service in case where the 
sitting tenant during the continuance of 
his tenancy. had surrendered his tenancy 
rights in faveur of the landlord and in- 
Spite of such surrender, his case was 
covered by the definition of the-- word 
“tenant” in Section 2 (18) (d) of the 
Act. Surrender of tenancy rights is a 
well-known concept ‘and provision for 
the same is laid down by Section 15 of 
the Act. | (Para 15) 

Where the tenant who could not be 
held to. be a deemed purchaser as the 


landlady was , a widow on _ 1-4-1957, 
‘voluntarily handed over possession to 
the. landlady in the year 1962 and it 


was not his case that he at any time 
had given an application to the Mamlat- 
dar for surrender of his tenancy rights 
in favour of the landlady within the 


two terminal dates as provided by Sec- 


tion 2 (18) (d) viz.. the appointed day 
15-6-1956 and specified date viz. 3-3- 
1973, Section 32-FF could not be pressed 
into service for getting him declared a 
deemed purchaser. (Para 16) 


(C) Bombay Tenancy and Agricul- 


tural Lands Act (67 of 1948), Secs. 32-F, 


and 31 (3) and A (as ` introduced by 
5 of 1973) — Right. of 
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. tenant to purchase land of widow — 
Tenant yoluntarily handing Over pos- 
session to landlady in 1962 — Landlady 
found m actual possession since 1962 — 
Held, there was no occasion fo; land- 
‘lady to again apply te Mamlatdar for 
getting possession of land under Sec- 
tion 31 (4) — Tenant was not entitled 
to be declared a deemed purchaser 
under Sec. 32-F (1) r/w Section. 31 (4) 
only on ground of failure of landlady 
to apply for possession within six months 
from 3-3-1973. (Paras 17, 18) 


Cases Referred: Chronological Paras 
(1981) 22 Gui LR 107 oe 22 
AIR 1977 Gui 152: (1977) 18 Gui LR 
901 21 
AIR 1969 SC 1190: (1969) 10 Gui LR 
829 20 
J. M. Patel, For Petitioner. | 
ORDER :— This petition under Arti~ 


cle 227 of the Consin. of India seeks to 


challenge the order passed by the Guja- > 


rat Revenue Tribunal in revision appli- 
_ cation No: TEN. B. A. No. 598 of 1975 
by which the Guiarat Revenue Tribunal 
exercising Its power under Section 76 
of the Bombay Tenancy and Agricul- 
tural Lands, Act, 1948, (hereinafter re- 
ferred to as ‘the Tenancy Act’), dismiss~ 
ed the revision application of the peti- 
tioner-tenant. The petitioner also chal- 
lenges in this petition, the subsequent 
review order passed by the Tribunal in 
Application No. TEN. C. A. 20 of 1976 
by which the Tribunal refused to re- 
view its earlier order. i 

2. The question posed for considera- 
tion of this court in the present pro- 
ceedings is a short one viz. whether the 
petitioner-tenant is entitled to be treated 
as a deemed purchaser of agriculural 
-land bearing S. No. 203 admeasuring 1 
acre-8 gunthas situated in the sim of 
village Thalota, in Visnagar taluka of 
Mehsana district under the provisions 
of Section 32 (1B) of the Tenancy Act, 

3.. In order to appreciate the real 
controversy between the parties, it is 


necessary to glance through the rel- 
evant facts leading to the present pro- 
ceedings, The - petitioners deceased 


father Madhavdas was the tenant of the 
aforesaid land. The land in question 
belongs to the respondent-landlady. She 
was a widow prior to 1-4-1957. Con- 
sequently, the petitioner’s father could 
not be declared to be a deemed pur- 
-@haser under the provisions of S. 32 read 
with Sec. 32-G of the Tenancy Act on 


amended the Tenancy Act. 
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account of the operation o 
of the Act. In an; inquiry 
under Section 32-G of the 
Mamilatdar and Agricultural 
bunal held that the peti: ‘ionet 
father could not be held a deem 
chaser of the land: in question as 
respondent-landlady was a widow : 
to 1-4-1957 and accordingly » sale 
postponed by an order of the then Ņ 
latdar and A. L. T. dated 11-6-1958, 
There is no er a about these facts. 
4. Thereafter the Gujarat Legisla- 
ture by Amending Act No. 5 of 1978, 
The said 
Amending Act came into force on 3-3- 
1973. As per the added definition of 
the word ‘specified: date’ as defined in 
Section 2 (16C), ‘specified date’ means 
the date of the coming into force of the 
Bombay Tenaticy | and Agricultural 
Lands (Gujarat ~- Amendment) Act, 1972. 
The said date was 3-3-1973 as stated 
above. By the aforesaid Amending Act, 
two provisions of the Tenancy Act, so 
far as relevant for: the purpose of the 
present petition, were amended. Under 
Section .31 (4) of the Act, as inserted by 
the aforesaid Amending - Act in the then 
existing Section 31: a disabled landlady, 
like the respondent-landlady, was given 
a locus poenitentiae to terminate the 
tenancy .of the existing tenant within a 
period of six:months on the coming into 
operation of the Amending Act.and if 
the concerned disabled widow- landlady 


did not avail of the said locus poeniten- 


tiae, the tenant of ` the con- 
cerned land was made the deemed 
purchaser thereof by virtue of Sec, 32-F 
read with Section 32-FF of the Tenancy 
Act. It appears that in the present case, 
the respondent-landlady did not exer- 
cise the right to get possession of the 
land in question within the period of 


- six months from the specified date, viz. 


3-3-1973 up to 3-9-1975. Under these 
circumstances, the' Mamilatdar and A. La 
T. Visnagar initiated a suo motu pro- 
ceeding under Section 32-F (Presumably 
read with Section. 32FF) and further 
read with Section 32-G and issued notices 
to the petitioner as well as the respon~ 
dent-landlady to appear before him in 
the said proceedings to show cause why 
the petitioner should not be held to be 
a deemed purchaser of the land in ques- 
tion, under the provisions of the Am- 
ending Act 5 of 1973. The sald proceed- 
ings were initiated by the Mamlatdar 
and A, L, T, Visnagar on 10-12-1974, 


o 


e 


„the land in dispute to che 


- Mamlatdar that 


-tended on behalf of the petitioner 
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5. It is pertinent to note at this stage 
that by the time the Mamlatdar and 
A. L. T. initiated the smo motu proceed- 
ings for deciding the cuestion whether 
the petitioner had beccme the deemed 
purchaser of the’ land in question, the 
Original tenant of the land, that is, the 
petitioner’s father Medhavdas had al- 
ready expired. - Consequently, a notice 
was issued to the petitoner as his heir 
and legal representative. The peti- 
tioner as the sole heir and legal repre- 
sentative of the deceased tenant and the 
respondent-landlady eppeared before 
the Mamlatdar in: the suo motu pro- 
ceedings. Both were examined on 5-3- 
1975 by the Mamlatdar In his deposi- 
tion before the Mamleatdar on 5-3-1975. 
the petitioner stated on oath that his 
father had expired about three years 
prior ‘thereto. Thus, .the ` petitioner's 
father, the original tenent seems to have 
expired somewhere in the vear 1972. 

6. The Mamlatdar and A. L. T. in the 
suo motu proceedings came to the con- 
clusion that as originally the landlady 
was the widow on 1-4-1957, the peti- 
tioner’s father the origimal tenant of the 
land could not be held as the deemed 
purchaser and the sale. was accordingly 
postponed by a prior order of 1958. The 
Mamaltdar ‘noted a furtner fact that the 
petitioner’s father: in kis lifetime had 
voluntarily handed over possession of 
respondent- 
landlady and that from 1969 the land 
appeared to be in personal cultivation 
of the respondent al] throughtout there- 
after. It was, therefor2. held by the 
there was no question 
of fixing any purchase price in favour 
of the petitioner so far as the land in 
dispute was concerned and hence, he 
dropped the proceedings under Sec. 32-G 
which he had started sto motu earlier. 

T. The petitioner, beifg aggrieved by 


` the aforesaid order of the Mam- 
latdar -and « A. L. T. carried the 
matter in appeal before the . Assistant- 


Collector, Mehsana. His appeal came to 
be dismissed. - Thereafter, he preferred 
révision ‘application No. TEN. B. A, 598 
of 1975 before the Gujarat Revenue Tri- 
bunal, invoking its revisional 
tion under Section 76 cf the Tenancy 
Act. Before the Tribural, it was con- 
that 
he was entitled to be declared a deemed 
purchaser of the land ir question and 
te be restored in possession of the said 
land, in the background of. the proved 
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and admitted facts as per the provision 
of Section 32 (1-B) of the Tenancy Act 
brought on the statute book by the” 
Gujarat Amending Act No. 5 of 1973: 
The Tribuna: entertained the said con- 
tention: and held that the. said provision _ 
would not be applicable to the facts 

of the present case because possession of 

land from the tenant was voluntarily 

handed over to the respondent landlady 

in 1969. On the aforesaid reasonins the 

Tribunal held that neither Section 32 

(1B) nor provisions of Section 32-F read 

with Section 32-FF helped the petitioner 

tenant and consequently, the Tribunal 

held that the petitioner tenant was not 

entitled to be declared adeemed purchaser 

under either of the  aforsaid . provi- 

sions. The result was that the petitioner’s 

revision application came to be dismissed 

by the Tribunal -by its order dated 11-2- 

1976. The Tribunal’s order is at An- 

nexure ‘C’ to the petition. Thereafter, 

it appears that the petitioner filed anap- - 
plication before the Tribunal praying 

for review of the earlier order of the 

Tribunal on the ground that the order 

On the basis of which the respondent 

landlady had got her name entered in 

the record of rights merely showed that 

she had obtained possession of the land 

without following the provisions of the 

Tenancy Act. The said earlier order of 

the Mamlatdar and A. L.T. dated 23-6- - 
1969. was produced before the Tribunal 
and on that basis, the Tribunal was re- 
quested to review its earlier decision. 
The Tribunal, however, took the view 
that the prayer submitted by the peti- 
tioner did not squarely fall within the 
review powers of the ‘Tribunal and 
hence, the Tribunal refused to review its 
earlier decision. The review judgment 
of the Tribunal is dated 12-11-1976 and 
is at annexure ‘E’ to the petition. 


8. As stated above, the petitioner has 
challenged both the orders of the Tri- 


' bunal at Annexures C’and B to the peti- 


tion, by filing the present proceedings 
under Article 227 of the Constitution of 
India. It may be stated that though the 


‘petitioner. has styled the petition as one 


under Article 226 of the Constitution, as“ 
the Tribunal’s decisions were in exercise 
of its judicial. powers under Section 76 


“of-the Tenancy Act, the present proceed- 


ings would in substance be under Arti- 
cle 227 of the Constitution and I have: 
accordingly dealt with this petition under = 
Article 227 of the Constitution. 
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9. The respondent-landlady, 
duly sérved. has not appeared 
test the present proceedings. 

10. Mr: J. M. Patel, learned Advocate 
appearing for the petitioner-tenant rais- 
ed the following submissions in support 
of the petition:— 

1. That the petitioner was entitled to 
be declared a deemed purchaser of the 
land in question on accoynt of the com- 
‘bined operation of Section 32-F read 
with Section 31 (4) and Secs. 32-FF and 
32-G of the Tenancy Act. 

2. Alternatively, it was submitted by 


though 
to con- 


Mr. Patel that even assuming that the 
aforesaid provisions do not cover the 
‘case of the petitioner. in any case, the 


provisions of Section 32 (1B) of the Ten- 
ancy Act squarely apply to the facts of 
the present case and the petitioner was 
entitled to be held a deemed purchaser 
under the said provisions and þe re- 
“stored possession of the land in question. 

11. The aforesaid submission of Mr. 
Pale] will have to be dealt with in the 
light of certain admitted and well estab- 
lished facts on the record of this ~ case. 
These facts which clearly emerge on the 
record of this case are as under: 

(i) The respondent landlady who own- 
ed the land in question was a cow 
prior to 1-4-1957: 

(ii) The land in question was origi- 
nally in possession of the petitioner's 
father Madhavdas who was admittedly a 
‘protected tenant of the land. 

‘> (ili) As the respondent-landlady was 
a widow on 1-4-1957, the deemed pur- 

chase provisions of the Tenancy Act as 
per Section 32 of the Act, could not be 
pressed in service by the petitioner's 
© father who was the protected tenant as 
the landlady wasa widowed landlady. By 
- combined operation of Section 32-F (1) 
and Section 31 (1) (3) of the Tenancy 
' Act as these provisions stood at the rel- 
-evant time. the compulsory purchase of 


the land in favour of the tenant was 
postponed. The then Mamlatdar and 
A.L.T. by his order dated 11-6-1958 


-had postponed the-sale of. the land in 
“favour of the petitioners father who 
- was then a sitting tenant. 

(iv): The Tenancy Act was amended by 
-Gujarat Act No. 5 of 1973. Under these 


amended provisions, postponed sales 
‘on account of . the fact . that 
the concerned landlady ..was a 


. disabled lady viz..a widow. were made 
‘subject to the operation of. 
purchase legislaticn by giving 


jocus 
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and the land appeared to 


‘The Mamlatdar, 


: review proceedings and which is 


compulsory .. 


A. I. R. 


poenitentiae to the widowed landlady to 
apply within six months of the coming 
into force of. the Amending Act No, 5 of 
1973 to get possession of the land in 
question. If she failed to avail of that 
opportunity, the concerned. tenant of 
the land was made the deemed purchaser 
On expiry of the period of six months 
from the date on which the Amending 
Act came into force that is on expiry 
of six months from 3-3-1973. 

(v) The petitioner’s - father. however, 
during his lifetime appears to have 
voluntarily handed over possession of 
the land in question to the respondent- 
landlady and appears to have walked 
out of the land. The record of rights 
which were produced before the Mam- 
latdar clearly showed that up to 1961- -6§2, 
the petitioner’s father was shown to be 
in actual possession of the land but in 
1962-63, he seems to have left possession 
have been 
taken in persona] cultivation of the. re- 
spondent-landiady. The method of culti- 
vation was changed from Mode No. 3 to 
Mode No. 1, that. is from cultivation. 
by tenant to self cultivation by the land- 
lady. : 

(vi) The respondent-landlady having 
obtained possession of the disputed land 
out of court from the petitioner’s father, 
had applied in 1969 to the Mamla‘dar. 
Visnagar to delete the name of the peti- 
tioner’s father as she had already ob- 
tained possession from him |. voluntarily. 
Visnagar by his order 


dated 23-6-1959 had ordered that the 
petitioners father’s name . be deleted 
from the record of rights as 
he seemed to have left the posses- 
sion of the land earlier and 
accordingly, entry as a protect- 
ed tenant which was there on the re- 


cord cf rights in favour of the peti- 
tioner’s father deserved to be deleted. 
The said order of the Mamlatdar in 
mutalion proceedings was produced be- 
fore the Tribunal by the petitioner in 
also 
annexed to this petition as Annexure 
‘D’. It, therefore, appears clear that 
the petitioner's father who was the pro- 


tected tenant of the land in question had 


voluntarily walked out of ‘the land and 
handed over possession of the land to 
the respondent somewhere in 1962-63 _ 


-and even the entry in his favour as a 


protected tenant.was deleted by . the 
order .of the Mamlatdar dated 23-6- 1969 
in mutation .proceëdings.. 


A) 


‘sion was voluntarily 
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(vii) From the time the respondent ob-. 
tained possession of fhe land from the 
petitioner’s father ou of court, the re- 
spondent has remained continuously in 
possession of the land as owner-culliva- 
tor. She has in terms deposed to that 
effect before the Manlatdar and A. L.T. 
in the present suo motu proceedings 
which were initiated by the Mamlatdar 
pursuant to suo motu notice dated 10-12- 
1974. 

(vill) By the time Gujarat Amend: 
ing Act No. 5 of 1973 came on the sta- 
tute book that is on 3-3-1973, - the re- 
spondent wa; already in actual posses- 
sion of the disputed land whose posses- 
given up by the 
petitioner’s father whko was the protect- 


-ed tenant, in favour xf' the landlady. 


(ix) The petitioner’s father died some- 
where in 1972. 
12. The aforesaid facts are well borne 


‘out from the record sf this: case and. 


stand practically und=puted on the re- 


cord. It is in the lisht of the aforesaid - 


well borne out and ucdisputed facts. that 
the moot question which has been posed 
for my consideration has to be. decided, 
viz. whether the petxioner, under the 


‘ aforesaid circumstances and in the baek- 
' ground of the aforeszid proved and ad- 


mitted facts. can be :aid to have be- 
come a deemed purchaser of the landin 
question under thé provisions of the 
Gujarat Amending Act No. 5 of 1973. 

` 13. It is now time for me to deal 
with the two questiorsoflaw raised by 


` Mr. Pate] for my consideration. Mr. Patel’s 


first submission was zhat by Gujarat 
Amending Aci No. 5 of 1973, in a case 


where compulsory sale of land to sitting 
tenant was postnoned earlier because of 


the fact that the cormerned landlord or 
landlady were disabled: persons, such dis- 
abled landlord or landlady were given 
‘last chance by the Amending Act to ap- 


‘ply for personal cultivation of the land 


in question within six months from the 


‘date on which the Amending Act came in- 
te force. Mr. Pate] submitted that in the 


present case, the respondent failed to 
apply to the Mamliatdar for obtaining 
actual possession of tae disputed land 
within the period of six months from 
the date on which the Guiarat Act 5 of 


` 1973, came into force and, therefore, the 


petitioner was entitled to be declared to 
be a deemed purchaser ‘on 


32-G of-the Tenancy “Act. - 


‘wail till such disabled 


account of - 
„the combined operation of Section 32-F 
“read with Sections 32-FF, 31 (4) ‘and. 
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14. In order to appreciate the afore- 
said submission -of Mr. Patel, it is 
necessary to have a look at the scheme 
of the Act, Under Section 32 of the 
Tenancy Act, on the first day of April 
1957, that is the tiller’s day. every ten- 
ant shall, subject to the other provisions 
of this section and the provisions of the 
next succeeding sections, be deemed to 
have purchased from his landlord, free 
of al] encumbrances subsisting thereon, 
on the said day, the land held by him 
as a tenant, Thus, under the pivot Sec- 
tion 32, every tenant of agricultural 
land was made a deemed purchaser on 
1-4-1957 of the land which was held by 
him as a tenant thereof. But the said 
provision was subject to the provisions 
of other sections of the Act, Tha; neces- 
sarily brought into effect Section  32-F. 
Section 32-F as it stood on 1-4-1957 read 
as under:— 

“32-F. (1) Notwithstanding anything 
contained.in the preceding sections — 

(a) where the landlord is a minor, .or 
a widow, or a person subject to any 
mental or physica] disability the tenant 
shall have the right to purchase such 
land under ‘Section 32 within one vear 
from the expiry of the period during 
which such landlord is entitled to termi- 
nate the tenancy under Section 31...... 
Thus, Section 32-F (1) had an overrid- 
ing effect over Section 32. Consequently, 
where the concerned landlord of the land 
was a minor or a widow or any other 
disableq person, the concerneq tenant 
was not automatically made the deemed 
purchaser on 1-4-1957, but he had to 
landlord could 
try to obtain possession of the land under 
Section 31 by terminating tenancy of 
the concerned tenant. Under Section 31 


as it stood then. a provision was made 
for disabled landlords to try to obtain 
possession from the concerned tenants 


as per the provisions of Section 31 (3) 
of the Act as it stood then. The said 
Section 31 (1) and (3) read as under:— 

“(1) Notwithstanding anything con- 
tained in Sections 14 and 30 but subiect 
to Secs. 31-A to 31-D (both inclusive) 
a landlord not being a landlord within 
the meaning of Chapter IN-AA may 
after giving notice and making an ap- 
lication for possession as provided in 
sub-section (2), terminate the tenancy of 
any land except a permanent tenancy, 


‘if the landlord bona fide requires ‘the 


land for any of the . following pur- ' 
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(a) for cultivating personally, or 


(b) for any pope nercultural purposes. 


X X X 
(3) Where a landlord is a minor, or a 
widow, or a person subject to mental or 
physical disability then such notice may 
be given and an application for posses- 
sion under Section, 29 may be made. 

(i) by the minor within one year from 
the date on which he attains majority; 

(ii) by the ‘successor-in-tit]le of a 
sido within one year from the date on 
which her interest in the land ceases to 
exist: 

(iii) within one year from the date 
on which menta] or physical disability 
ceases to exist: and...... 

A mere look at Section 32 (1), Sec. 32-F 
(1) (a) and Section 31 (1) and (3) shows 
that if a landlady was a widow on 1-4- 
57, then on a combined operation of 
these relevant. provisions, 
question which wag owned by her can- 
not be made the subject matter of com- 
pulsory purchase under Section 32 (1) 
as Section 32-F did supersede Sec. 32 (1) 
and under Section 32-F (1), even succes- 
sor-in-title of the widow could terminate 
the tenancy of the concerned tenant 
within one year from the date on which 
her interest in the land ceased to exist. 
Thus, for the” entire lifetime of the 
widow, the land in question was made 
immuned from the operation. of the 
compulsory purchase provisions and her 
successor was also given a right to ap- 
ply for -possession on the ground of per- 
Sonal cultivaiion under Section 29 read 
with Section 31 (3), Thus, as the Ten- 
ancy Act stood at the relevant time, 
that is on 1-4-1957, the  petitioner’s 
father who was admittedly a protected 
tenant could not have become a deemed 
purchaser of the land ọn the tillers’ day 
i.e 1-4-57 and even thereafter during 
the lifetime of the widow and even 
after her death, her  successor-in-inter- 
est would have been entitled within one 
year of widow’s death to apply for pos- 
session of the land in question from the 
concerned tenant. Thus, during the ‘en- 
tire period, there would have been no 
question of any deemed purchase of the 
land by the petitioner’s father. 
these then existing provisions as they 
stood at the relevant time, the Mamlat- 
dar and A. L.T. declared in -1958 that 
the compulsory sale of the land in aues- 
tion in favour of the petitioner’s father 
stood postponed during’ the lifetime of 
the respondent. The matter would have 
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the land in- 


Under. 
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rested there and nothing further would 
have happeneg during the lifetime of 
the respondent if the Legislature had 


-Not intervened by enacting Gujarat Act 


5 Of 1973 which came into force an 3-3- 
1973. By that Amending Act. the 
Legislature cut down the -time available 
to disabled landlords to try to get pos- 
session of the lang in question -from the 
existing tenants. A last opportunity 
was given to the concerned disabled 
landlords to apply for possession of the 
land within six months from the date on 
which the Amending Act came into 
force. So far as the respondent is con- 
cerned, as she was a widow prior to 
1-4-1957, in her case, she became enti- 
tled. to apply for possession of the land 
by terminating tenancy of the sitting 
tenant as per provisions of Section 31 (4) 
of the Act. Section 31 (4) which was 
inserted by Gujarat Act 5 of 1973 by 
Section 6 thereof, reads as under:— 

31 (4) Notwithstanding anything con- 
tained in sub-section (3), 

(a)-the right conferred under the said 
sub-section (3) on allandlord who is a 
minor or a person subiect to mental or 
physical disability shall. after the speci- 
fied -date, be exercisable, : 

(i) By such landlord, in`a case, where 
the period of one year within which 
such right may. be ‘exercised under sub- 
section (3) has commenced. within such 
perlod of one year or within a period of 
Six months from ithe specified date, 
whichever period expires earlier: 

(ii) by .the guardian or other legal-re~- 
presentative of such: landlord, in a case 
where the period ofi one year within 
which such right may be exercised under. 
sub-section (3) has not commenced, 
within a period of six months from the 
specified date; 

(b) the right ‘conferred under 
the said sub-section, (3) On a land- 
lord who was a widow on the first day 
of April 1957 shall. after the specified 
date: 

(i) be exercisable by the widow with- 
in a period of six months from the spe- 
cified date: 

(ii) be exercisable, in a case where 
the interest of the widow in the land 
has ceased to exist, by reason of her 
death or otherwise,’ before the specified 
date but the period of one year within 
which her successor-in-title is entitled to 
exericse. the right under Section 31 has 
not expired,’ by the successor-in-fitle of 
the widow within a, period of one year 


- applying for possession O 


_ 
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from the date on “ which her interest in 
the land ceased or, within a period of 
three months from tke: specified date, 
whichever period exrires earlier. 

Gü) in a- ‘case where the inter 
est of the widow >in: the land 
ċeases to exist. on or after the specified 
date, expire on the Cate on which her 
interest so ceases to =xist.” n ; 
Section 31 (4) (b) (i) ‘clearlv ‘shows that 
after 3-3-1973, the Legislature © expressed 
its intention different y and it gave a 
widow-landlady locus poenitentiae for 


in a period of six mths from the spe- 
cified date. The definition of ‘specified 
date’ was inserted by the ‘said Amending 
Act by adding Section 2 (16-C) of the 
Tenancy Act. I have already repro- 
duced earlier the defmition of the term 
‘specified date’ which means ‘the date 
of the coming into foce of the Bombay 
Tenancy and Agricul'ural Lands (Guja- 
rat. Amendment) Act, 1972? That date 
is 3-3-1973. Thus, the respondent who 
was a widow. could Lave applied within 
six months from 3-3-1973 for getting ac- 
tual possession of the jand in question. 
Now. in case. such disabled. landlady 
failed to take the advantage of the 
aforesaid locus poenitentiae, the provi- 
sions of Section 32-F would become ap- 
plicable. By combined’ operation of 
Section 32-F (1) (a) which is already 
extracted above, and the amended pro- 
visions of Section 31 #4), it appears clear 
that if the concerned disabled widow- 
landlady failed to take the advantage of 
Tocus poenitentiae granted to her by the 
Legislature, to apply for possession, the 
concerned tenant will have a right to 
purchase such land wnder Section 32 
within one year from the expiry of the 


_.of the period within which the said 


landlady -was entitled to terminate ‘the 
tenancy under Section 31; Now, even 
that one year’s period which was avail- 
able to the tenant to become a deemed 
purchaser after the expiry of he period 
during which the respondent was enti- 
tied to terminate the tenancy, was cut 
down by the Legislature by inserting 
Section 32-F (1-A) by earlier Amending 
Act 16 of 1960. TkEe said Sec. 39-F 
(1-A) reads as under :— 


32F "(1-A). On and after the date of 
the commencement of zhe Bombay Ten-~ 
ancy and . Agricultural Lands (Gujarat 
Amendment) ‘Act, 1968 (hereinafter re- 
ferred to in this sub-section as "the said 


of the land with- . 
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date”), every . tenant who has not exer- 
cised his right of ‘purchase within the 
period, of one year within which it may 


-be exercised under sub-section (1) shall, 
‘if the said: period has 


commenced be 
deemed to have purchased the land on 
the said date, whether the period has 
expired or not; and if the period has 


‘not commenced, he shall be deemed to 


have purchased the land on the date on 
which the period would have commenc- 
ed ‘but for the provisions of this sub~ 
section”. : 


Thus, in case of the widow-landlady 
who did not avail of the locus poeniten- 
tiae given by the Legislature to apply 
for actual possession of the concerned 
land under S. 31 (4) within six months 
of the coming into force of the 
Amending Act, that is the specified date, 
the concerned tenant would be -entitled 
to be held a deemed purchaser of the 
land on the day on which the period 
within. which the concerned landlord 
could terminate the tenancy actually ex- 
pired. In the present case, the said 
period available to the respondent would 
expire on 3-9-1973. under S. 31 (1) (4). 
Thus, on 3-9-1973, the petitioner would 
be entitled to become the deemed pur- 
chaser, on account of the combined 
operation of S. 32F (1) (1A) and S. 31 (4) 
as amended by the Amending Act. It is 
also necessary to note at this stage Sec- 
tion 32FF which was also’ brought on 
the statute book by the -same Gujarat 
Act 5 of 1973 which reads as under:— | 

(1) Notwithstanding anything con- 
tained in the preceding sections, a per- 
son who is a tenant within the mzaning 
of sub-clause (d) of clause (18) of Sec- 
tion 2 shall be deemed to have purchased 
the land in his possegsion of which he 
is the tenant, free from all encumbrances 
subsisting thereon, on the specified date, 


(2) The provisions of Sections 32 to 
32E (both inclusive) and Sections 32G to 
32R (both inclusive) shall, so far as may 
be applicable, apply. to such purchase.” 

15. - A mere look at the aforesaid pro- 
visions shows that it can be pressed in 
service in case where the sitting tenant! 


‘during the. continuance of his tenancy’ 


had surrendered his tenancy rights ini 
favour of the Jandlord and in spite of 
such surrender, his case was covered by 
the definition of the word ‘tenant’ in 
S. 2 (18) (d) of the Act. S. 2 (18) (d) as 
inserted by Amending Act 5 of 1973 by 
Section 2 (3). S, 2 (18) (d) as brought on 
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the statute book by the said Amending 
Act, reads as under:— 


“2 (18) — “tenant” means a person who 
holds land on lease and includes— 
x X XxxX X 


(d) a person who, after the surrender 

of his tenancy in respect of any land at 
any time 
before the specified date has continued, 
or is deemed to haye continued, to re- 
main in actual possession, with or with- 
out the consent of the landlord, of such 
land till the specified date.”. 
The said provisions can apply provided 
it was the case of the petitioner that his 
father had surrendered his tenancy 
rights in favour of the respondent at any 
time after the appointed day but before 
the specified date. The appointed day as 
defined by $. 2 (2B) means 15-6-1955. 
Thus, if it were the case of the petitioner 
that his father who was the sitting ten- 
ant of the land had surrendered his ten- 
ancy rights in favour of the respondents 
between 15-6-1955 and the specified date 
that is 3-3-1973 and if he had satisfied 
other requirements of S. 2 (18) (d). the 
present case could have been brought 
within the framework of Sec, 32-FF, It 
must be stated here that it is not the 
case Of the petitioner and it was not his 
ease before any of the authorities below: 
that his father had surrendered his ten- 
ancy rights in favour of the respondent. 
Surrender of tenancy rights is a well- 
known concept and provision for the 
same is laid down by 5. 15 of the Act 
which, as it stood up to 3-3-1973, read 
as under:— 

“(1) A-tenant may terminate the ten- 
ancy in respect of any land at any time 
by surrendering his interest therein in 
favour of the landlord.— 

Provided that such surrender shal] be 
in writing, and verified before the Mam- 
latdar in the prescribed manner. 

(2) Where a tenant surrenders his ten- 
nancy, the landlord shall be entitled to, 
retain the land so surrendered for the 
like purposes, and to the like extent, 
and in so far as the conditions are ap- 


plicable subject to the like condi- 
tions as are provided in Sections 31 
and 31A for the termination of ten- 
ancies. 


(2A) The Meamlatdar shall, in respect of . 


the surrender verified. under sub-sec- 
tion (1), hold an inquiry and decide whe- 


ther the landlord is entitled under sub- 
section (2) to retain the: whole, or any- 


Prabhudas Madhavdas v. Bai Shivkore 


after the appointed day but- 


A.I. R. 


an a the ae sO surrendered, and 
CILy e extent’ j i 
Gist bana. t' and particulars in 

(3) The land, Or any portion thereof, 
which the landlord is not entitled to re- 
tain under sub-section (2), shall be liable 
to be disposed of in the manner pro- 
vided under clause (c) of sub-section (2) 
of Section 32p”. l 

16. As the facts on the record of the 
case stand, it is not the contention of 
either side that the petitioner's father 
at any time had given 'an application to. 
the Mamlatdar for surrender of his ten- 
ancy rights in favour of the respondent 
within the two terminal dates as vrovid- 
ed by S. 2 (18) (d) viz. the appointed 
day 15-6-1955 and. specified date viz. 
3-3-1973. Consequently, S. 32-FF can- 
not be pressed into service by Mr. Patel 
for getting the petitioner declared a 
deemed purchaser. In this connection, it 
is Interesting to note that the concept of 
‘deemed possession’ as envisaged by Sec- 
tion 2 (18) (d) of the Act, as brought on 
the .statute book by Amending Act 5 of 
1973 gets its reflection in S. 84CC of the 
Tenancy Act brought on the statute book 
by the Amending Act 5 of 1973 by S. 20 
thereof. The said S. 84-CC reads as 
under :— 

“84CC. (1) Where any person who had 
surrendered his tenancy in respect of 
any land’or part thereof at any time 
after 3lst March, 1957 but before 5th 
December, 1972, the date of the publica- 
tion in the Official Gazette of the Bom- 
bay Tenancy and Agricultural Lands 
(Gujarat Amendment) Bill, 1972 (here- 
inafter referred to as the latter date) and 
had continued to remain in actual pos- 
session, with or without the consent of 
the landlord, of such land or, as the case 
may be, part thereof till the latter date 
had been dispossessed of such land or ` 
part thereof by the landlord at any time 
during the period between the latter 
daie and the specified date, and the 
Mamlatdar suo motu or on the applica- 
tion of the person so dispossessed or of 
any other person interested in such land 
or parť thereof has reason to believe that 
such dispossession was effected in anti- 
cipation in order to defeat the object of 
Section 32FF, the Mamlatdar shall issue 
a notice in the prescribed form to the 
landlord to show cause’ as to why such 
dispossession should not be declared to 
have been effected in anticipation in 
order. to defeat the object.:.of Sec- 
tion BUFF, °°) Fak 
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- (2) If after hearing żhe 
holding such inquiry. æ the Mamlatdar 
thinks fit, the Mamlatdar declares that 
the dispossession was effected in anti- 
cipation in order to defeat the object of 
Section 32FF, he shall direct that the 
land or, as the case may be, part there- 
of. shall be restored tc the person who 
has been dispossessed. 

(3) If the person to whom the land, or, 
as the case may be, part thereof, is 
directed to be restored refuses to take 
possession thereof, tre 
deemed to vest in the State Government 
free from all encumbrances lawfully 
subsisting thereon on tne date of such 
vesting and shall be d:sposed of in the 
manner proyided in 
Section 84C; 


(4) If the person to whom the land, or 
as the case’ may be, part thereof, is 
directed to be restored takes possession 
thereof, such person skall be deemed to 
have continued to remain in actual pos- 
session thereof during “he period of dis- 
possession as if he had not been dispos- 
sessed: of such land, or, as the case may 
be, part thereof’. 


It is obvious that the said provisions 


landlord and 


_can be of no avail to tne petitioner be- 


cause it is not his cas: that his father 
had surrendered his tenancy after 31-3- 
1957 but before 5-12-1972 -and had yet 
continued to remain-in actual possession 
thereof with or withou the consent of 
the landlady and that ke had been then 
dispossessed at any time between 5-12- 
1972 and 3-3-1973. As I have already 
stated above. no surreader, proceedings 
under S. 15 ever took place in the pre- 
case and consequently, the ques- 
tion of applicability of 5. 32FF of S. 2 
(18) (d) does not arise ~or consideration 
at all on the facts of the present case. 


17. It also appears c:ear On the facts 
of the case that the petitioner is also not 
entitled to be declared a deemed pur- 
chaser under S. 32F (1) read with S. 31 
(4).0f the Act only on the ground that 
the respondent-landlady failed to apply 
to get actual possessior of the land in 
question within six months- from the 
specified date that is from 3-3-1973. The 
reason is obvious. She had already ob- 
tained: possession of the land from the 
petitioner’s father out o? court when he 
voluntarily..walked out ef the land and 
handed over’ possession to her some- 
where in the vear 1962 as noted by ‘the 
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land shal] be 


sub-section (4) of l 


the slain. 


"was 
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( 
Mamlatdar. It, therefore, appears clear 
that when she was already in actual 
possession since years and from at least 
10 years prior to coming into force’ 
of the Amending Act 5 of 1973. there, 


- was No occasion for her to again apply. 
te the Mamlatdar for getting possessiori 


_of the land under S. 31 (4) of the Act‘ 


which was brought on the statute book’ 
by Amending Act 5 of 1973, It would; 
have been an ‘exercise in futility’. 
Consequently, the further question 
about application of S. 32F (1) on. the 
respondent-landlady not availing of her 
opportunity to obtain benefit -under 
S. 31 (4) as amended by the Amending 
Act 5 of 1973 did not survive for con- 
sideration. 


18. There was no sense in dopina . 
for possession of the -land in question 
after 3-3-1973 for the simple reason! 
that the respondent was already in pos- 
session of the land and she was cultivat- 
ing it personally from 1963 onwards. 
There arose no occasion for her to slay 
Thus, the entire gamut of 
S. 31 (4) and S. 32F (1) did not apply to 
the facts of the present case. Conse- 
quently, Mr. Patel cannot draw any sus- 
tenance from the said provision to ac- 
quire status of a deemed purchaser for 
the petitioner-t:mant. It must, there- 
fore, be held that the Revenue Tribunal 
quite justified when it took -the 
view concurring with the lower authorities 
that the petitioner cannot be held to be 
adeemed purchaser of the lang in ques- 
tion under the provisions of S. 32F (1) 


read with S. 31 (4) of the Act. 
19. That takes me to the alternative: 
contention of Mr. Patel for. the peti- 


tioner. Mr. Patel submitted that even as~, 
suming that the petitioner cannot be 
made the deemed purchaser of the land 
in question under the provisions of Sec- 
tion 32F (1) read with S..31 (4) or under 
S. 32FF of the Act. even then, on the 
proved and admitted facts on the record 
of the case, the petitioner was required 
to be held a deemed purchaser under 
S. 32 (1B) of the Act. It is pertinent to 
note that the said provision was also 
brought on the statute book by the same 
Amending Act 5 of 1973. The said provi- 
ee is required to be extracted verba- 
m a 


“( 1B) Where a tenant he was in pnos-: 
session of land on the appointed day and 
who, on account of his being disposses- 
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sed of such land or any part thereof by 
the landlord . at any time before the 
Specified date otherwise than in 


other provisions of this 
possession of such land or any part 
thereof and such land or part thereof is 
in the possession of the landlord or his 
Successor in interest on the said date and 


such land or part. thereof is not nut to a . 


non-agricultural use on or before the 
Said date, then the Mamlatdar shal, 
notwithstanding anything contained in 
the said Section 29 or any other provi- 
sion of this Act either suo motu or on 
an application of the tenant made within 
the prescribed period, hold an inquiry 
and direct that such land or, as the case 
may be part thereof shall be taken from 
the possession of the landlord or. as the 
case may be, his successor in interest, 
and shall be restored to the tenant: and 
thereafter, the provisions of this section 
and Sections 32A to 32R (both inclusive) 
shall so far as they may be applicable, 
apply thereto, subject to the modifica- 
tion that the tenant shall. be deemed to 
have purchased such land or part there- 
of on the date op which such land: or, as 
the case may be, part thereof is restored 
to him”. . =i 


20. Mr. Patel submitted that the Tri- 
bunal before whom this provision was 
pressed in service wrongly held that the 
said provision was not applicable to the 
facts of the present case on the supposi- 
tion that the petitioner’s father, 
sitting tenant of the land, had already 
surrendered his tenancy rights so far as 
the land jn. question goes in favour of 
the respondent. Mr. Patel invited my 
attention to the reasoning of the Tribu- 
nal on this aspect as found in para 6 of 
the judgment of the Tribunal] in revision 


‘application. It is necessary to reoroduce 


the said reasoning of the Tribunal as 
under :— ' 


“Section 31 (1B) also would not. apply 
because the possession of the tenant was 
taken by tbe landlady under the sur- 
render provisions of the Tenancy Act in 
the year 1969”. 


Mr. Patel submitted- that the aforesaid 
reasoning is patently erroneous in law. 
In that connection, Mr. Patel invited my 
attention to the order of the Mamlatdar, 


Visnagar dated 23-68-1969 being A. L. T. 
‘Vashi/101 which was 


already produced 
before the Tribunal in review proceed- 
ings and which has been annexed to the 
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the. 
manner provided in Section 29 or any 
Act, is not in 


‘Tribunal to be an order 


cord as protected 


AIR. 


present petition as Annexure 'D’. The 
Tribunal seems to have heavily relied 
upon the said order to come to the ‘cdn- 
clusion that the petitioner’s father had 
already surrendered his tenancy rights 
m favour of the respondent pursuant to 
the said order of the Mamlatdar dated 
23-6-1969. In that' connection, the Tri- 
bunal has noted as under in para 5 of 
its judgmeni:— | 

“The mutation entry jis at page 27 of 
the Mamlatdar’s record. That’ mutation 
entry No. 579 dated 16-4-1969 mentions 
that the name of the present applicant’s 
father was in revenue record as a pro- 
tected tenant: that he had applied to the 
Mamilatdar. and A. L. T. had ordered on 
1-3-1969 to delete his name and that. 
order No. 101 dated 26-3-1969 was issued 
to delete the name of the tenant and 
that, therefore, that mutation entry 
‘No. 579 was being effected. So, it is clear 
that the present applicant’s father had 
surrendered the tenancy during his life- 
time and that some proceedings before 
the Mamlatdar had taken place and that 
inquiry was also held in the matter”. 


The aforesaid. reasoning of the Tribunal 
clearlv shows that the order of the Mam- 
latdar , dated 23-6-1969 being annexure D 
to this petition, has been treate] by the 
under which 
the petitioner’s father had surrendered 
his tenancy. rights in favour of the re- 
spondent. Now, a mere look at the’ said 
Order clearly shows that it was pur- 


' suant to an application given by the re- 


spondent in 1969 requesting the Mamlat- 
dar, Visnagar to delete the name of the 
petitioner’s father from the record of- 
rights as a protected tenant. for the sim- 


‘ple. reason that from 1962-63, she hadal- 


ready obtained possession of the land 
from him. The said application seems to 
have been granted by the Mamlatdar by 
his order dated 23-6-1969 which is on the 
reverse of that application and which is 
styled as A. L. T. Vashi-101. The order 
shows that it was an order in mutation 
proceedings as passed by the Mamlat- 
dar and the Mamlatdar as Revenue Au- 
thority acting under the Land Revenue 
Code, directed that proper mutation 
entry be made, the name of the vpeti- 
tioner’s father be removed from the re- 
tenant and the land 
be mutated in the name of the respon- 
dent-landlady as being in personal cul- 
tivation. This order which was really 
passed under the Land Revenue Code 


‘not obtain possession of 


‘surrender proceedings kad never 


„under .S. 15 (2) of the Tenancy Act. 
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can never be- treated kv any stretch of 
imagination to be an order under ‘S. 15 


‘of the Act. Under S. 15 of.the Act as it 


stood at the relevant time in 1962-63 the 
protected tenant had hmself to apply in 
writing ‘to the Mamiatdar. under the 
Tenancy Act that he wanted to surrender 
his tenancy rights. Tnereafter,: the en- 
tire gamut and procedure. of S. 15 (2) 
had to be followed.anc then only it can 
be said that the concerned tenant had 
surrendered tenancy rights. It is no- 
‘body’s case that the petitioner’s father 
had ever applied under S.-15 (2) of the 
Act to surrender his t2nancy rights nor 
had the concerned Mamlatdar, held any 
inquiry pursuant to such application and 
verified the surrender o be. proper. The 
only order..cn which reliance is placed 
by-all the lower auchorities is _ An- 


nexure ‘D’ which is really an- order in = 


mutation ‘proceedings and `“ purely under 
the Land. Revenue Cods. Even the ap- 
plication pursuant to which the order at 
Annexure ‘D’. was passed: clearly shows 
that the respondent-landlady .in 1969 
had intimated tothe Mamlatdar that she 
had already obtained possession of. the 


land from .` 1962- -63 aid consequently, 
the name of. ‘the petifioner’s father as 
protected tenant was required to be 


deleted from the ‘other rights’ column. 
It is, therefore, obvious that: when the 
respondent ‘obtained possession of the 
land from the petitioners father in 1962+ 
63 and thereafter remained in possession 
thereof in personal cu=tivation, she did 
the land from 
the petitioner’s father pursuant to any 
valid order of the Mamlatdar.. under 
S. 15 (2) of the Tenancy Act. In | fact, 
taken 
place. Consequently, the only order on 
which the respondent relied, that is An- 
nexure D cannot be treated as an order 
It 
must, ‘therefore, be hele that. the” peti- 
tioner’s father had. never surrendered 
tenancy rights in favour of the respon- 
dent. But it appears thet bv some pri- 
vate arrangement outside the court, the 
petitioner’s father seems to have handed 
over possession of the lend for cultiva- 
tion to the responđent in 1962-63 a rew 
years after the deemed surchase. of. the 
land was postponed by an earlier order 
of the Mamlatdar. Such.’q private ar- 
rangement between the parties cannot 
have any legal efficacy. It is now well 
settled that any privae arrangement 


between the landlord ard. tenant which 
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does. not go through the gamut and. fil-| 
tering process of S. 15 of the Tenancy 
Act..viz. surrender proceedings, has no; 


legal efficacy and the tenancy of: the ten-| 


ant does not get terminated. by such a! 
private. arrangement between the par- 
ties. In the-case of. Vallabhbhai Natha- 
bhai v. Bai Jivi, 10 Gui LR 829: (AIR 
1969. SC - 1190). the Supreme’ Court, 
speaking through J. M. Shelat, J. has.in 
terms observed as under while consider- 
ing the provisions of S., 15 of the Act 
and other. relevant provisions (at p. 1192 
of AIR) .— 

“Under Sec. 15 (1), a tenant, -as des 
fined by Sec. 2: (18) of the Act, can ter- 
minate the tenancy in respect of the 
land held’-by him as‘a tenant by sur- 
rendering: his interest in favour of his 
‘landlord and as provided by. sub-sec. (2) 
On such surrender of the tenancy the 
landlord. becomes entitled to retain the 
land so surrendered by the tenant in the 
Same manter as when the tenancy is 
terminated under Sections 31 and 31A of 
the Act. The tenancy on such surrender 
comes to an end and thereupon the rela- 
tionship between them of a landlord and 
a tenant and the rights arising out of 
that: relationship terminate. The Legis- 
lature, however, was aware of the ` pos- 
sibility of landlords taking advantage 
over the tenants and therefore to ‘safe- 
guard the-.cenants against such a possi- 
bility it: laid down through the proviso 
that a surrender by a- tenant could only 
be valid and winding on him if it ‘was 
in writing and was verified by the Mam- 
latdar. ‘Before the - Mamlatdar would 
verify such surrender it would be his 
duty to ascertain whether the surrender 
was voluntary and was not under 
pressure or undue influence of the land- 
lord. But once the. surrender satisfies 
these two ; conditions..it has the same 
effect as the termination of tenancy: the 
tenancy comes to..an end and the land- 
lord becomes entitled: to retain the land 
of which possession is delivered to ~ him 
the tenant surrendering his interest 
as a tenant therein, In cases, however, 
T: the surrender has not. satisfied 
the two conditions, even if it is. volun- ` 
tary, it is no surrender and therefore 
there is no termination of relationship of ` 
a landlord and tenant. Conseauently, 
even if the tenant has voluntarily. sur- 
rendered possession; ‘and the landlord has 
taken it over, since the tenancy still--con- 
tinues the tenant obviously is entitled 
to retain possession. and therefore ' to, its 
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restoration. Though, therefore, Sec. 15 in law, it would be obvious that the.. 
does not in so many words provide that provisions of Section 32 (1B) would 


in such a case the tenant is entitled to 
restoration of possession, there being no 
valid surrender where the two conditions 
are not satisfied; the tenancy continues 
and the tenant can claim possession 
from the landlord as the tenant of the 
land in question, such claim being based 
on his right as such tenant to be in pos- 
session of such land and the  landlord’s 
disability to terminate the tenancy under 
the provisions of the Act. It is true that 
Sec. 37 expressly provides for restora- 
tion of possession to the tenant in the 
eventuality provided therein while Sec- 
tion’ 15 does not so provide. But the 
right to restoration had to be provided 
for in Sec. 37 as there would be termina- 
tion of tenancy which becomes revived 
‘and on revival thereof the tenant be- 
comes entitled to restoration of posses- 
sion. In a case under Sec. 15, however, 
if the surrender is not valid it is no sur- 
render at all and there is no question of 
termination of tenancy. The tenant con- 
tinues to be entitled ta possession and 
therefore there is no question of the sec- 
_ tion having to provide for restoration of 
‘ possession. There is, therefore, no force 
in the contention that in the case of an 
-invalid surrender the tenant is not en- 
' titled to possession under the provisions 
of the Act. He is in fact entitled to 
claim back possession under Sec. 15 it- 
self for under sub-sec. (2), the landlord 
becomes entitled to retain the land only 
if the surrender is in accordance with 
the provisions of “Section 15”. 


It is, therefore, clear that in the pre- 
sent case, Annexure 'D’ being not a 
- valid order of surrender under S. 15 (2) 
of the Act, is not legally efficacious. 
It has merely effected mutation entry 
.on the basis of the past dealing regard- 
ing land in question between the exist- 


ing tenant and the landlady. Such a 
private dealing of land between the 
parties has no legal efficacy. Consequ- 
-ently, the order at Annexure ‘D’ — can- 
not be treated to be a valid surrender 


of tenancy rights by the  petitioner’s 
father in favour of the respondent-land- 
Yady. : Hence, the Tribunal was patent- 
~- Iv in error when jt held that because of 
the aforesaid mutation proceedings and 
the order of the Mamlatdar. it can be 
said that the petitioners father had 
voluntarily surrendered his tenancy 

‘yights in favour’ of the respondent. Once 
- Ghat finding is found patently: erroneous 


-by the respondent. 


‘Saquarely apply to the facts of the pre~ 


sent case. As already stated above, the 
facts which are enumerated in details 
earlier are not in' dispute at all. The 
petitioner’s father who was a protected 


tenant seems to have been won over 
by the _respondent-landlady and he 
seems to have walked out of the land 


Somewhere in 1962-63 and seems to-have 
handed over actual possession of the 
land though without any valid order of 
the Mamlatdar in surrender proceedings. 
Thereafter, the possession of the land 
has continued with the respondent 4nd 
She is in personal cultivation of the land. 
The petitioner’s father expired some- 
where in 1972. Now, the petitioner as 
the heir and legal' representative invokes 
the provisions of Section 32 (1B) for his 


assistance. The aforesaid S. 32 (1-B) 
provides for the following ` con- 
tingencjes :— ` 


(i) The tenant A be in possession on 
the appointed day. 


(ii) He must have been dispossessed of 


secon 


such land or part of it before the speci-} 


fied date otherwise than in the manner 
previded in Section 29 or any other pro- 
vision of the Act. ”’ oF 

Gii) He must not be in possession- of 
such land or any part thereof and such 
Jand or part thereof is in the possession 
of the landlord or his successor-in-inter- 
est on the said date, 


(iv) Such Jand or part thereof must 
not be put to a non-agricultural use on 
or before the said date. 


If the aforesaid conditions . are satisfied, 
the Mamlatdar either suo motu or on 
the application of the concerned tenant 
has to hold an inquiry and to. di- 
rect the said land to be restored to the 
tenant. In the present case, in the suo 
motu inquiry, before the Mamlatdar, 


it has been clearly brought out that all. 


the aforesaid conditions for applicability 
of Section 32 (1B) have been complied 
with. The. petitioner’s father who was 
the protected tenant was in possession 
of the land. on the appointed day that is 
15-6-1955. He has been . dispossessed 
of the land after that time but before 
the specified date that is before 3-3-1973 
He seems to have, 


in fact, voluntarily walked out of the 
land by private dealing with 
‘the ` landlady without inviting any 


‘order .either undér Section 29 or Sec! -45 


a3 


ad 


d, 


of the Tenancy Act. 


Act in favour of. the 
has made it very clear in her application 


record of rights by deleting the 


order at Annexure 'D’ is neither 


‘tion 32 (1-B) on the wrong 
. that- the petitioner’s -father had already _ 
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The only order 
which the respondent can rely upon iS 
the mutation proceedings order at An- 


.nexure ‘D’ which as I have demonstra- 
ted above, is of no avail to the respon- 
dent, 


It is certainly rot an order under 
Section 29 or Sec. 15 of the Tenancy 
respondent, 


at Annexure ‘D’ below which the order 


of the Mamlatdar has been passed that 


she had already obtained possession 
from the tenant from 1962-63 and she 
wanted the Mamiatdar to correct the 
name 
Thus, the 
under 
Section 29 nor Sec. 1E or „under any 
other provisions of the Tenancy Act. [It 
is also clearly establisned on the record 
of the case in inquiry before the Mam- 


of the petitioner’s father. 


Jatdar in the present zase, that the re- 


spondent from 1962-62 all throughout 
has been in actua] cultivation of the land 
in question. It has net been put to any 
non-agricultural use. The Mamlatdar 


hag noted in his order that the landlady 
‘in: her deposition before him clearly sta- 
: ted that the land in question is in her 
'- personal cultivation and the 
; Tights shows that all 
: mode of 
i’ 1962-63 onwards. 
z dent’s own case that from the time the 
petitioner’ s father hanced over the pos- 
= session of the land to “ner, she. is per- 
‘ sonally cultivating the land. 
" basic conditions required for the 


record of 
throughout the 
cultivation was one from 
Thus, it -iş the: respon- 


Thus, all 
appli- 
cability of Section 32 {1-B) have been 
fully complied with in the present ‘case. 
The Tribunal failed to give relief tothe 
petitioner under Sectjon 32 (1-B) only 
on the ground that the petitioner’s 
father had’ surrendered his tenancy 
rights to the respondert pursuant to the 
order of the Mamlatdar being order 


"No. A.L.T. Vashi 101, dated 23-6-1969. 
Once that order is shewn to be legally ` 
` ineffective, nothing further remains be- 


tween the petitioner ard the proper re- 


. Hief which can be given to him under 


Section 32 (1-B) ás all’ basic reauire- 
ments have been fully established in the 


suo motu inquiry which the -Mamlatdar _ 


held pursuant to his netice dated 10-12- 


4974. The: Tribunal - was. therefore, 
patently in error’ when it refused . to 
exercise its jurisdiction and failed to 


give relief to the petitioner under Sec- 
assumption 
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‘replaced by 


_ported by dn order passed by the 
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rights years 
respondent- -land- 
contention of Mr: 


surrendered his tenancy 
back in favour. of the 
lady. - The second 


Patel, therefore, has got to be accepted. 


21. The provision of Section 32 (1-B) 
came up for consideration of this court 
in the case of Bhailalbhai Govindbhai v. 
Bai Nanduba, 18, Gui LR 901: (AIR 1977 
Gui, 152). M. P. Thakkar, J. in terms 
held (At p. 153 of AIR) :— 


“On an analysis of Sec. 32 (1-B) of the 
Bombay Tenancy Act (as amended by 
Act V of .1973) it is evident that all that 
the tenant has to establish in order to 
secure possession of the land in ques- 
tion is to establish (1) that he was ~ in 
possession onthe appointed day; (2) .that 
he was notin possession on the specified 
day (March 3. 1973) and (3) that he was- 
dispossessed before the specified date 
(March 3, 1973) otherwise than in the 
manner provided. in Sec. 29 or any other 
provision of. the Tenancy Act.” 

It has been further held:— 

“Even assuming that the tenant was 
persuaded: to surrender his tenancy. in- 
asmuch as it is an admitted position 
that surrender jis not in accordance with 
the provisions of the Tenancy Act and 
that possession has not been obtained 
either under Section 29 or any other 
provisions of the Tenancy Act, landlord 
cannot. succeed.” 


Thakkar, J. further 
connection : — 


The Tenancy Act being a benevolent 
piece of législation designed in order. to 
protect innocent and illiterate tenants, 
the expression “dispossession” must ap- 
ply in any case where a tenant who 
was previously in possession jis not 
in possession any more. It is 
not necessary to equate “dispossession” 
with “violent dispossession.” If the- 
tenant was in possession on the appoint- 
ed day and if he is not in possession on 
the specified day. it means that posses- 
sion . of the ` tenant has been 
possession of the 
landlord. Of necessity, therefore, 
it would follow -that the- ten- 
ant. has been dispossessed, The trans- 


Observed in that. 


“action by which the tenant lost posses- 
‘sion and the landlord. 


obtained pos- 
session must be one which must be sup- 
ten- 
ancy court cither under Section 29 or 
under some other provision of the ‘Ten- 
ancy Act.: A 
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Thus, all the aforesaid lega] require- 
ments for application of Section 32 (1-B) 
have been, on facts, found to be well 
established on the record of this case. 
22. It is true the petitioner as an heir 
of his father seeks assistance of the pro- 
visions of S. 32 (1-B). Even the question 


whether an heir of a tenant can seek 
benefit to Section 32. (1-B) is 
also no longer res integra, A Division 


Bench of this court in Motibhai Pancha- 
bhai Khristi v. Maganbhai Desaibhai 
Patel, (1981) 22 Gui LR 107, held that 
the heirs of the deceased tenant are 
entitled to make an application under 
Section 32 (1-B) of the Act. 
for the Division Bench, in the aforesaid 
decision, it was observed by me as 
under :— 

"Section 40 of the Bombay Tenancy 
Act clearly mentions that once a tenant 
dies, the landlord is deemed to have 
continued the tenancy on the same terms 
and conditions to such heir or heirs of 
the deceased tenant as may be willing to 
continue the tenancy. Thus, statutory 
tenancy of the deceased tenant enures 
for the benefits of his willing heirs. Sec- 
tion 40 operates on its Own and auto- 
matically. Consequently the tenancy 
- rights of the deceased tenant by opera- 
tion of Section 40 are available to his 
willing heirs and they step in the shoes 
of the deceased tenant. Once Sec. 40 

(1) is attracted on the death of a tenant 
“and once his tenancy right gets vested in 
his willing heirs, there is no reason why 
such willing heirs cannot take the bene- 
fit of Section 32 (1-B). and cannot apply 
under the said provision and fixation of 
purchase price. Consequently, even 
though the deceaseq tenant who is 
covered by Sec. 32 (1-B) may have died 
before he himself could make an appli- 
cation under Section 32 (1-B). there ap- 
pears no rhyme or reason to. contem- 


plate a situation where his heirs who 
automatically step in his shoes bv the 
statutory operation of Section 40 (1), 


cannot maintain an application for re- 
storation of possession of the land 
from the landlord as they are ‘statu- 
torily clothed with all rights of the de- 
ceased tenant as per the combined ope- 
ration of Sec. 32 (1-B) and See. 40 (2) 
of the Act. Hence. the heirs of the de- 
ceased tenant are entitled to make an 
application under Section 32 (1-B) and to 
carry it to its logical conclusion.” 
In the light of the aforesaid settled 
legal position and in the background of 


Speaking 
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proved and admitted facts on the record 
of this case, the only conclusion possible 
is that the petitioner has fully estab- 
lished his case for restoration of posses- 
Sion of the land in’ question amd for 
fixation’ of purchase price in his favour 
as per the provisions of S. 32 (1-Bi of the 
Tenancy Act. The Mamlatdar held 
necessary inquiry by initiating suo motu 
proceedings pursuant to his notice dated 
10-12-1974. Both the sides were heard 
by him on relevant points. The evidence 
was also recorded. Under these circum- 
stances, it must be held that all the rel- 
evant requirements for application of 
Section 32 (1-B) have been complied 


with. Consequently. the petitioner is 
entitled to get necessary relief under 
the provisions of Section 32 (1-B). It 


must be held that the petitioner is enti- 
tled to be declared as a deemed pur- 
chaser of the land in question rursuant 
to the aforesaid provisions and as his 
father, without following the relevant 
requirement of the Tenancy Act, had 
handed over possession of the land to 
the landlady in 1962-63 which event had 
squarely fallen within the two terminal 
dates of the appointed day and the spe- 
cified date as laid down in Sec. $2 (1-B), 
the petitioner is also entitled to get re- 
Storation of the said land from the re- 
spondent-jandlady.: Accordingly. the 
present petition is allowed. Rule issued 
thereon is made absolute. The impugn- 
ed orders of the Revenue Tribunal at 
Annexure C and E as well as the appel- 
late order of the Assistant Collector at 
Annexure ‘B’ and ‘the original order of 
the Mamlatar at Annexure ‘A’ are qua- 
shed and set aside. The petitioner’s re- 
quest for being restored the possession 
of the land in question under Sec. 32 
(1-B) is granted. The respondent is di- 


-rected to hand over vacant and peaceful 


possession of the land in question being 
survey number 203, admeasuring 1 acre 
8. gunthas situated in the sim of village 
Thalota in Visnagar taluka to the peti- 
tioner. The petitioner is also declared 
a deemed purchaser of the land in. ques- 
tion under Sections 32 to 32-R of the 
Act from the date on which the land is 
restored to him. On such restoration, 
the Mamlatdar is directed to fix the pur- 
chase price of the land in question in 
favour of the petitioner in accordance 
with law and after following lezal] re- 
quirements of Sec. 32 (1-B) especially 
the proviso theretc under which the 
petitioner is to be called upon to give 
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requisite undertaking =n writing to the 
Mamlatdar as per thə said provision. 
The Mamlatdar, “Visnagar is di- 
rected to proceed in accordance | with 
law under Section 32 (1-B) and to ob- 
tain necessary undertaking from the 
petitioner, He is alse directed to see 


that . possession of the land in question 
is restored to the peitioner _ forthwith 
and thereafter to fix the purchase price 
of the land payable b~ the petitioner to 
the respondent after following . proper 
procedure under Secticns 32 to 32-R and 
after holding proper inquiry under Sec- 
tion 32-G for fixation of purchase price. 
Rule made absolute accordingly with no 
order as to costs. 

= ~ Rale made absolute. 
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D. H. SHUKLA AND. 3. L. TALATI, JJ. 
Smt. Mariyam Jusak and others, Ap- 


pellants v. Hematlal Batila] and others, . 


Respondents, . 

First Appeal No. 24 of 1978, D/- 8-7- 
1981.7* - 

(A) Motor Vehicle: Act (4 of 1939), 
Sections 110B, 116 Negligence — 
Motor accident — Ples of sudden mech- 
anica] failure — Plea cannot be accepted 
‘by merely relying om uncorroborated 
statement of driver ‘Corroborative 
evidence that mechanical failure resulted 
despite all care and caxtion must be ad- 
.. duced, (Para 15) 


(B) Motor Vehicles Act (4 of 1939), 
Section 1108 — Vicarious liability 
Driver of water-tanker belonging to 
State driving it on State business — 
Driver giving lift ilo a passenger 
and latter dying in accident. 
caused by - drivers rash and 
negligent driving — Held State was 
vicariously liable, notwithstanding that 
driver was not authorised to take pas- 
sengers. (Torts — PFegligence — Vic- 
arious liability), 1976 Acc CJ 72 (Guj) 
‘ Applied, (Para 18) 
Case Referred: Chronological Paras 


1976 Acc CJ 72. (Gui) VW 


"Only portions approve for reporting 
by High Court are r2ported here. 


"Against decision of P. M. Chauhan, 
Esquire, Motor -Accidents Claims Tri- 
. bunal, Rajkot Dist. a Gondal in M. A. 
C. Case No. 60 of’ 1975. 


TY/J¥/E355/81/HR/RSK 


‘No. 1. Their 


— ` 


Hematlal Ratilal Guj. 23 


(1976) First Appeal No. 470 of 1976 D/- 
20-3-1981 Narakka v. Santosh Benefit 
_ Pyt. Lid. {Gui ~ 15 
(1973) F. A. No. 106 of 1972 D 9-4- 
1973 (Gui) l ; 17 
AIR 1966 SC 1697 17 
(1951) 2 K B 266: (1951) 1 All ER 363 
Conway v. George Wimpay & Co. 16 


S. M. Shah, for Appellants: S. J. Joshi, 
C. K. Takwani, Addl. Govt. Pleader and 
B. D. Shukla, for Respondents. 


SHUKLA, J.:— The appellants herein 
were originally the applicants in Motor 
Accident Claim Application No. 60 of 
1975 before ihe Motor Accidents Claims 
Tribunal, Rajkot District at Rajkot, 
wherein they had claimed compensation 
of Rs. 51,900/- for the death of Jusab 
Ibrahim, husband of. applicant No. 1, and 


. father of minor applicants Nos. 2 and 3, 


represente] by their mother,- applicant 
application was dismissed 
by the judgment and order dated 30th ’ 
July, 1977. against which they have filed 
fhe presert appeal. Original opponent 
No. 1 was the driver of a water-tanker 
‘bearing No. GTX 5131, which was of the 
ownersship of opponent No. 2, Opponents 
Nos. 3 and 4 are the parents of the de- 
ceased Jusab- Ibrahim. 


2. The applicants’ case is that deceas- 
ed Jusab Ibrahim and opponent No, 1, 
Hematial ' Ratilal, were’ friends and op- 
ponent No. 1 had taught the deceased 
driving of a heavy vehicle and had also 
promised him to secure a Government 
service for driving a water-tanker. It is 
their further case that opponent No. 1 
used to give lifts to deceased -quite often. 
On 20-9-1974 at about 8-30 A. M. op- 
ponent No. 1 gave a. lift in the, water- 
tanker to the deceased. The water-tanker 
was taken to Fofal dam for filling in 
water and from there they were pro- 
ceeding to Mandilkpur village to supply 
water to the villagers. At that time, op- 
ponent No. 1 was driving the said water- 
tanker ang the deceased was sitting by 
his side in the driver’s cabin. At a dis- 
-tance of about two furlongs away from 
Mandjilkpur village, the accident occur- 
red to the water-tariker. The applicants 
averred that opponent No. 1 drove the 
water-tanker at a high speed 
rash. and negligent manner. He took a 
sharp curve without applying the brakes 
and lost control over the tanker with 
the result that it capsized and its door 
got broken. The deceased was thrown 
off, was ‘crushed below. the tanker and 


and-in a - 
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died on the spot. The applicants averred 


that the deceased was in good health 
and was engaged in running a ‘Tonga’ 
from which occupation he was earning 


approximately Rs. 10/- per day. He was 
also likely to get a service as a motor 
driver in the near future. The deceased 
was at the time of the fatal accident to 
him about 29 to 30 years ef age, where- 
as the applicant No. 1 was aged about 


93 years, applicant No. 2 about 1'/s 
years and applicant No. 3 only four 
months old. 


3. The opponents Nos. 1 and 2 con- 
tested the proceedings by filing their re- 
spective written statements at Exhs. 16 
and 20 respectively. They have denied 
‘the averments made in the application 
‘and have denied any liability on their 
part to pay the compensation to the ap- 
plicants. It is specifically denied that the 
water-tanker was being driven in a high 
speed and in a rash and negligent man- 
ner. It is also denied that opponent No. 1 
had taken with him the deceased in the 
water-tanker. According to opponent 
-No. 1. while he was proceeding towards 


‘Mandilkpur, deceased had requested him ' 


very insistently that opponent No. 1 
‘should give him a lift in the tanker and 
therefore he had acceded to the request 
of the deceased. He was proceeding 
_slowly. There was a curve at the road 
and a herd of cattle came from the op- 
-posite side on the right hand side (that 
is to say on his left-hand side) and in 
order to avert an accident to the . cattle, 
„he swerved the tanker to his right, but 
in that act of his the main lift of the 
spring broke. He further found while he 
‘swerved the tanker to his right that by 
.the side of the edge of the road, there 
-was a pit wherein he feared that the 
tanker might fall and therefore he again 
swerved the tanker to the left in which 


-process he applied brakes, but the tanker - 


-capsized on the road. the door of it got 
‘opened, the deceased was thrown out on 
-the road and. was crushed under the 
wheels. In brief. opponent No.-1 plead- 
ed that it was an inevitable accident and 
-that the accident had not occurred on 
account of his negligence. 


:4. The State, opponent No. 2, con- 
‘tended that the opponent No. 1 had no 
‘authority to give a lift to any person in 
the tanker and if he did so it was not in 
‘the discharge of his duties and there- 
‘fore the State would not ‘stand vicari- 
‘ously liable for the wrongful act, if any, 
‘of opponent No. I in driving thé vehicle. 
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` prove by evidence what care was taken 


‘failure is pleaded, 


bunal has relied only-on a bare = 


have to accent it on the bare testimony 


-what is necessary in 


A. IR. 


© to 13. x x xx x x x. 


~ 14. The main argument of the Tribu- 
nal, however, for exonerating the driver 
is the sudden breakage of the main 
spring. The Tribunal has considered that 
he was not responsible for this mechani- 
cal defect which developed on the way, 
more sO because he had checked the 
tanker before he took charge of it, and 
that at that time he had found no de- 
fect in it. It is not so easy for the op- 
ponents to get away from the liability — 
for negligence on the plea of mechanical 
failure of some important parts in the 
vehicle just prior to the occurrence of 
the accident. 


15. While sitting with A. M. Ahmadi, 
J. in First Appeal: No. 470 of 1976, I had 
an occasion to discuss this aspect of the 
question. In that case, we have consider- 
ed the nature of the burden which the 
opponents must discharge in order to 
disprove any charge of negligence in a 
case where there was an occurrence of a 
latent mechanical failure. It is not 
enough that the driver had checked the 
tanker befgre he started to run it on that 
day. The opponent in general and the 
owner Of the vehicle in particular must 















of the vehicle to make it road-worthy, 
how old was the vehicle and what was 
the mileage covered” by it, -at- what 
periodical intervals it is their practice to 
check it and on which last occasion was 
it found to be fit ‘and proper and again 
by which mechanic. When mechanical 
all these relevant 
questions are required to be gone 
and the onus is on the opponents to 
satisfy the conscience of the Court that 
mechanical failure had’ resulted despite 
all care and caution on their part, 
which they exercised from time to time, 
to keep the vehicle in a road-worthy 
condition. In the present case, the Tri- 
state- 
ment of the driver that he had checked 
the tanker and had found it proper. That 
statement stands uncorroborated and we 


of the driver. But apart from that fact, 
order to take un 
not to prove it by the 


statement of a driver, but there are 
other relevant factors, some of them 
observed above. which must go into the 
evidence to enable the Court to-come to 
the conclusion that: for such: a mechani- 


this defence is 


—, oe — 


EY 


and negligent manner. 


‘and 2 was that 
_driver, was not authorised to give lift to 
‘a third party and therefore the act of 
. opponent No. 1 of: giving a- lift to the 


-opponent No. 1 himsel:. 
. have 
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eal failure, the‘driver and the ‘owner 
were not to be blamed. In our view, 
therefore, the Tribunal has over.empha- 
sised the value of the statement of 
the driver. We are of the further view 
that. considering. the evidence on the re- 
cord, the defence of mechanical failure 
eannot come to the rescue of the oppon- 
ents Nos. 1 and 2. The Tribunal was thus 
entirely in the wrong to come to the 
conclusion that the ccecurrence of the 
accident could not be attributed to the 
negligence of the driv2ar. We set aside 
the Tribunal’s finding with regard to the 
question of negligence and hold that the 
deceased had died on account of the 
accident which was caised by opponent 
No. 1 by driving the tanker in a rash 


. 16. The next plea oZ Opponents Nos. 1 
oppcnent No. 1, the 


deceased was ab initic an unauthorised 


“act and therefore outside the course of 


his employment. This contention of the 
opponents Nos. 1 anc 2 is covered: by 
issue No. 2. It has been answered in the 
negative. If we refer to the deposition of 
he is found to 
stated in- his cross-examination 
that he was not given. any instructions 
by opponent No.,2 that he should not 
give lift to anybody aithough- he knew 


. that in a State vehicie no lift can be 


‘given. There.are two distinct positions 
which must be noted, it is one thing 
that in a vehicle of this nature, no hft 
should be given to a stranger. It is 
also a different thing that in qa State 


‘vehicle, the driver is not authorised to 


give a lift to a stranger. However, it is 
entirely a different matter that the 
driver was given postive instructions 
prohibiting him from giving lift to a 
stranger. In the written statement of 
opponent No. 2 at para 8, a contention is 
raised this-wise, ‘ ‘The opponent No. 1 
was not required to tak= any person with 
him in discharge of his duties as a 
driver. It is absolutely -an independent 
act. of Opponent No, 1 in taking the de- 
ceased with him in the tanker as alleged, 
or permitting the deceesed to sit in the 
tanker by the opponent No. 1. Such an 


‘act has nothing to do with the discharge 


of duties by opponent No. 1 in the course 
of employment. It is cutside the course 
of employment and hence the -State is 
not liable for compensstion, if.any. arisr 
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ing out of the accident.” It is pertinent 
to observe that not a word is stated to 
the effect that positive instructions were 
given to opponent No. 1 prohibiting him 
from giving a lift to.a stranger. No. oral 
evidence is also led to that effect.. As 
seen above, the driver himself has in 
terms states that no such instructions 
were. given. We are not, therefore, re- 
quired to consider the legal position 
about the vicarious liability of the 
principal when the agent has either. de- 
viated from or disobeyed the prohibi- 
tive instructions which are restrictive of 
the scope of his employment. Mr. Fak- 
wani, referred ns to an unreported case 
of Wright v. International Tea Company, 
referred to in -Bingham’s Motor Claims 
Cases, Eighth Edition, 154. He also refer- 
red us to a second case of Conway v. 
George Wimpey & Co., reported in (1951) 
2.KB 266: (1951) 1 All ER 363. These. 
two cases would indeed help him. pro- 
vided however he succeeds in, proving 
that opponent No. 2 had issued prohibi- 

tory instructions to opponent No. 1.: Mr. ` 
Takwani, however, very fairly conceded 


that these authorities would be beside 
the point, if. we did not accept his con- 
tention that opponent No. 2 had issued 


prohibitory instructions to epponent 
No, 1. ave 


“17. This leads us to examine- the 
position about the vicarious liability of 
opponent No. 2 for the act of opponent 
No. 1 giving a lift to the deceased in a 
water-tanker which ‘was obviously not a 
passenger vehicle. This aspect of- the 
question is neatly: covered by a judg- 
ment of the Division Bench of this Court, 
reported in 1976 Acc CJ 72 (Amthiben 
Maganlal v. Superintending | Geophysic- 
ist O. N. G. C.). Therein, the accident 
took place on the Deesa Palanpur High- 
way at about 10-00 p. m. on July 21, 
1969. The deceased Mangalal Mistry. and 
the injured claimant, Maganlal Praja- 
pati, had ‘been given a lift by respondent 
No. 7, Deputy Engineer Mr. Patel who 
had gone for a visit on the site at Deesa. 
On the return journey, after leaving 
Deesa at about ‘9-15 p. m. when they 
had travelled for about 12 miles away 
between Chandisar and ` Chadotar vil- - 
lages on the ‘Highway in the Sim of 
Badarpura villages, the accident had 
taken place between the jeep and the 
O. N. G. C. truck in question bearing 
No. CTD 5497. The claimants’ jeep was 
left-hand vehicle ahd it was driven by 
respondent No. 7 Mr... -Patel. The 
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offending truck had dashed: with the 
jeep. It did not stop and had gone away. 
The relevant question wags discussed at 
para 14 of the judgment and that is a 
question as to the liability of the owners, 
that is master of these two tort-feasors, 
the driver of the said jeep, respondent 
No. 7, and respondent No. 3, the driver. 
So far as the owner of the jeep, that is 
to say the State was concerned. it was 
sought to be exonerated on the ground 
that respondent No. 7 had no authority 
to give any such lift to these two per- 
sons. J. B. Mehta, J., speaking for the 
Division Bench, observed as under:—~ 


“The material question which always 
arises in such case when there is colli- 
sion by negligent driving of the driver 
would always have io be examined by 
reference to the fact that whether at the 
time of negligent driving which injured 
these persons, he was driving the vehi- 
cle for the master’s purpose or on the 
frolic of his own.” 


“ Further, he observed as under:— 


« ....We had followed the earlier de- 
vision of this Court in F. A. No. 106 of 
1972 decided on April 9, 1973, where it 
had been in terms held that Section 60-B 
of the Motor Vehicles Act, 1939, which 
permitted the authority to cancel the 
permit of the vehicle if the holder allow- 
ed the vehicle to be used in a manner 
not authorised by the permit, could not 
be invoked because the court had not to 
go into the question whether taking of 
such passenger by the driver of the 
vehicle was illegal or not. It was the 
owner who had to decide whether to run 
the risk or not. If however the risk was 
taken, the owner would be liable for the 
damages. The decision in Sitaram v. 
Santanuprasad, (AIR 1966 SC 1697) was 
in terms followed by pointing out that 
the presumption would always be raised 
by the Court that the truck was driven 
for the master’s purpose and the driver 
was acting in the scope of employment 
unless the presumption was rebutted. 
Therefore, it was in terms held that in 
absence of any evidence to show that 
the owner had not authorised the driver 
‘to take passengers for payment on the 
truck in question, this salutary presump- 
tion raised by the Courts in such cases 
would not be rebutted. It was further 
pointed out that the matter can be look- 
ed at from another angle, If the driver 
had while driving the vehicle on the 
master’s business killed a pedestrian the 
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master would have been liable in dam- 
ages to the heirs and legal representa- 
tives of the deceased. Merely because the 
deceased had heen sitting on the truck 
and was hot a pedestrian passing on the 
road, it made no difference so far as the 
liability of the owner is concerned. If 
the driver drives a truck of the master 
on the master’s business, it does not make 
any difference if he kills a pedestrian or 
one sitting in the truck.” 


18. That the opponent No. 1 driver 
could not have given a lift to the de- 
ceased as a passenger on the water- 
tanker, since it was not a passenger 
vehicle, makes no difference. He indeed 
was driving the vehicle on the master’s 
business and that raises a presumption 
that he was driving the tanker in the 
course of his employment. That presump- 
tion is required to be rebutted and it 
has not been rebutted in this case. The 
Tribuna] has therefore rightly decided 
the question of the vicarious liability of 
opponent No. 2 ang has correctiy held 
that opponent No. 1 was at the time of 
the occurrence an authorised driver of 
the opponent No. 2. ' 


19. to 23. x xx x x x 
| Appeal allowed.. 
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Ahmedabad Mfg. & Calico Pts. Mills 
Co. Ltd., Ahmedabad, Petitioner v. Muni- 
cipal Corporation of Ahmedabad, Re- 
spondent. : 


“Civil Reyn. Applns. Nos. 525 to 648 of 
1981, D/- 15-4-1981.** : 

Bombay Provincial Munieipal Corpor- 
ation Act (59 of 1949), S. 411 (b) (as 
applicable to State of Gujarat) — Valua- 
tion appeals pending — Application for 
reference to High Court — Refusal on 
ground that as no evidence is adduced 
statement of facts cannot he drawn — 
S. 411 (b) not attracted. l 


Appeal under S. 411 (b) will lie to the 
High Court if and only if the Judge of 
the lower court hearing the valuation 


*Only portions approved for reporting 
by Hish Court are reported here. 


**Acainst common order of R. C. Bhatt, 
C. J., Small Cause Court, Ahmedabad, 
D/- 19-2-1980 and 3-9-1980. 


TY/JY/E357/81/IJSS: 
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and tax eee in - “the course of hearing 
decides himself a question of law or a 
question upon usage having force of law. 
or a question uron corstruection of docu- 
ment, but does not refer those questions. 
to the court either voktionally or com- 
pulsorily at the behest of one of the 
parties. (Para 1) 


‘In the course of valuation appeals 

pending before it, the court refused to 
entertain the apolicatim for reference 
on ground that no. scatement of facts 
could be drawn due tc absence of evi- 
dence on record, S..41_ (b) will not be 
attracted in suck a case, as refusal to 
entertain application’ af that stage can- 
not be said to be a decision upon a 
question of law >r uron a question of 
usage having force of law or upon a 
question of cons-ructiom of document 


(Para 1) 

K. M. Desai, for Petitioner; 5S. B. 
Vakil, for Respondent. < 
ORDER :— x * X X XX 


To me it appears that mere’ refusal to 
make a reference under S. 410 of the 
Act without deciding any question of law 
or usage having the forceof law or the 
construction of a document, the learned 
Judge does not decide “‘upon‘a question 
of law or usage having the force of law 
or the construction ož a document.” 
Under S. 410 of zhe Acz it is the obliga- 
tion on the part of the Judge to draw up 
a statement’ of facts amd to draw the 
question of law cr the question of usage 
having the force of law-or the construc- 
tion of a document ané refer the state- 
ment of facts with his opinion on that 
point or points for the decision: of the 
High Court. Under the scheme of the 
Act, the Judge aearine the appeal is 
competent to decide any question of law 
or usage- having-the forze of law or the 
construction of a docum2nt; ‘Under Sec- 
tion 410 of ‘the Act it is open to the 
Judge to make reference to the “High 
Court on one of the th-ee- subject’: mat- 
ters and it is incumbent -upon him to 
make a reference on any’ one of those 
three questions. if any varty prays. for 
- reference. What S 411 d. (b) of the Act 
says is that if the Judge himself decides 
any question of law- or ‘decides any 
question upon usaze ‘having the force of 


law or decides any question upor the - 


construction of a document, then' alone 
the appeal will He under: S.-411:(6) of 
the Act. In the instant case; the learned 


Armedabad Mpl. Transport Service v. Manekben 


. provided for bya 
S. 411 of the Act, therefore, is 


- Manned railway crossing —' Bus 
ignoring warnings 


Guji. 27 


Judge by refusing to entertain the ap- 
plication: at that stage has certainly 
reached some decision but it cannot be 
said to be a decision. “upon a question of 
law or ‘a question upon usage having 
the force of law or a question upon the 
construction of a document,” which are 
referred to in the same terms under 
Section 410 of the Act. So, to me it ap- 
pears that appeal: under S. 411 cl. (b) of 
the Act will lie to the High Court if 
and only if the Judge of the lower Court 
hearing the valuation and tax appeals in 
the course of the hearing decides these 
questions, himself but does not. refer| - 
those questions to. the Court either voli- 
tionallv. ‘or compulsorily at the behest of 
one of the parties. An appeal is a statu- 
tory right and an appeal lies only in 
those cases where an appeal is specifically 
statute. Cl. (b) of 
not at- 
tracted to‘the facts of the present case 
and these appeals from orders as such 
are liable to'be dismissed. 


2x x x x x x x x 
Appeals dismissed. 


$ 
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P. D. DESAI AND S. B. 
MAJMUDAR, JJ. 


- Ahmedabad Municipal Transport Ser- 
vice and another, Appellants v. Manek- 
ben and others, Respondents. 


First Appeals Nos: 722 to.724 of 1976, 
with (Cross-Objections). D/- 13-1-1981.** 


(A) Motor Vehicles Act {4 of 1939), 
Sections 110B, 116 — Negligence — Un- 
driver 
by passengers and 


dashing against on-coming train with 


tremendous. speed — Held driver- was 
guilty of rashness and negligence. AIR 
1972 SC 685 Rel. on. (Para 12) 


-(B) .Motor ` Vehicles Act - (4 of 1939), 
Section 110B. — Damages — Capitalising 
losg of dependency. benefit — Deceased, a 
bread-winney of the family aged 45 with 
sound health — Multiplier of 12 could 





*Only portions approved for . reporting 
-by High Court are reported. here. 


t+Against decision ‘Of K. M. Satwani, 
Motor ‘Accidents’ ' Claims Tribunal, 
Ahmedabad, at Narol, in M. A. C. Ap- 
plns. Nos. 90, io 92 of "1975. 
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‘pot be said to be a higher multiplier. 
AIR 1970 SC 376 Rel. on. (Para 15) 


(C) Motor Vehicles Act (4 of 1939), 
Section 110B — Deductions from com- 
pensation amount — Burden jis heavy 
‘on the wrongdoer to show that deduc- 
tion claimed is a permissible deduction. 


Before a wrongdoer can urge with any 
emphasis that certain deductions should 
‘be effected from the compensation 
amount which is made payable by him 
to the dependents of the deceased vic- 
tim, a very heavy onus lies on the 
wrongdoer to show how these deductions 
Go not fal] within the excepted cate- 
gories of payments which cannot be de- 
ducted from such compensation. Thus, 
before any amount is held to be a per- 
“missible deduction from the compensa- 
tion amount, it will have to be de- 
monstrated by the wrongdoer that this 
amount had any direct connection or 
linkage with the death of the victim and 
that it was not in the nature of pay- 
ment of compensation by way of acci- 
dent insurance or that it was mot a 
voluntary payment made to his depen- 
dents ex gratia. AIR 1973 Guj 216 and 


(1971) 12 Gui LR 783 Rel. on. (Para 24) 
Cases Referred; Chronological Paras 
1979 Cri LJ 622 (Gui) 15 


AIR 1973 Gui 216: 1973 Ace CJ 226 22 
AIR 1972 SC 685:1972 Cri LJ 496 12 


(1971) 12 Gui LR 783 21 
(1971) First Appeals Nos. 159 and 160 of 

1968, D/- 3-11-1971 (Gui) 21 
AIR 1970 SC 376 15 


(1969) 1 All ER 555:1970 AC 1 : (1969) 


'2 WLR 821 Parry v. Cleaver 21, 22, 23 


(1959) 1 WLR 554: (1959) 2 All ER 115 
° Jenner v. Allen West and Co. Ltd. 20 
(1956) 1 WLR 76: (1956) 1 All ER 44 
Mead v. Clarke, Chapman ang Co. 20 
(1874) LR 10 Exch. 1 : (1874-80) All ER 
Ren 195:31 LT 464 © Bradburn v. 
Great Western Ry. Co. 21, 22 
D. K. Trivedi. for G. N. Desai, for Ap- 
pellants: S. D. Shah, for Respondents. 
MAJMUDAR, J:— 1-2, xx x x 


- 3. We may briefly 
the relevant facts which have 
‘resulted in the present proceedings. On 
the night of 24th January, 1975 near the 
railway crossing gate No. 8 between 
Naroda and Sardar Gram station in Ku- 
ber Nagar area, on the outskirts of the 
city of Ahmedabad, occurred a railway 
accident in which train .No. 239-Up 


indicate 


popularly. known. as Dehgam Shuttle was - 
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. train at 2 


A.L R. 


involved in a collision with a municipal 
bus No. G.T. R. 5097 on route No. 126. 
As a result of the said accident, the rail- 
Way engine and one bogie immediately 
following the same were deraileq and 
the railway engine fel] by the side of 
the track and the result was tkat the 
engine driver as well as two other mem- 
bers Of the crew being a fireman and as- 
sistant fireman were crushed to death. 
Their dependents filed three claim peti- 
tions aforesaid before the Tribunal. con- 
tending that the accident was caused on 
account of the rash and negligent driv- 
ing of the municipal bus by its driver 
who was joined as a party opponent in 
the three claim petitions. alonz ‘with 


Ahmedabad Municipal Transport Service 


and the Ahmedabad Municipa] Corpora- 
tion to which the kus m question be- 


longed. 
4-11, x x x x x x x 
- 12. In the case of S. N. Hussain v. 


State of Andh Pra, AIR 1972 SC `685, 
the Supreme Court had an occasion to 
consider a case in which a collision had 
taken place between a bus and g goods 
level’ crossing. The level 
crossing in question was protected by a 
gateman and the question was whether 
the driver of the bus could be held 
to be guilty of crimina} negli- 
gence in entering the leve] crossing, 
when the gateman himself negligently 
kept the gate open. The High Court had 
held the bus driver to be criminally neg- 
ligent inasmuch as he had receiveqg a 
warning from the passengers in the bus 
that the goods train was coming and he 
had tried to cross the level crossing gate 
which was kept open by the gateman. 
Disagreeing with the aforesaid conclu- 
sion reached by the High Ccurt, the 
Supreme Court observed that on either 
side of the railway track, some distance 
away, there were road signals which re- 
quired a vehicle to stop and the High 


Court had found fault’ with ihe 
driver for not stopping the 
vehicle. According to the High 
Court, the bus driver should have first 
come to a dead stop at the road signal 


‘and made sure that there was no train 


on the railway line. Disagreeing with 


‘the said reasoning of the High Court -on 


the aspect: of crimina] negligence of the 
bus driver, the Supreme Court made the 
following observations in para 9 of the 
judgment :— : l 

“In our opinion, so much precaution 
Wag not necessary to .be. observed in the: 


Á! 


‘present case. 


bus at the eastern side bus 


- to. enter the same when the 


behing jt got derailed. and ‘the 
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Where a level crossing is 
unmanned, it may be right to insist that 
the driver of the veHicle should stop the 


‘vehicle, look both weys to see if atrain 


is approaching and ‘thereafter only drive 
there was no danger in crossing the rail- 
way track. But where a leve] crossing 
is protected by a gateman and the gate- 
man opens out the gate inviting the 
vehicles to ‘pass, it w-ll be too much to 
expect of amy reasonable and prudent 
driver to stop his vehicle and look out 
for any approaching train.” (Emphasis 
supplied). 


On the facts of the case before the Sup- 
reme Court, it was held that when the 
gateman kept open tke gate it cannot be 
said that the driver of 


he tried to cross the railway line on be- 
ing invited to enter the same on ac- 
count of the open ga es which were so 
kept by the gateman. But so far as 
unmanned level] crossings are concerned, 
ihe Suvreme Court :n terms observed 
that the driver of the vehicle would be 
required to stop the. vehicle and look 
both ways to see if a train is approach- 
ing before he can thiak of entering the 
unmanned railway ercssing. It is neces- 


“Sary. to keep in view that in the present 


case, crossing No. 8 was an unmanned 
railway crossing. ~. Umder these circum- 
stances, the observations of the Supreme 
Court regarding ihe duty of the driver 
of a vehicle who tries to cross an un- 


manned railway crossiag, would squarely 


apply to the facts of zhe present case. 
Thus, he should have stopped his vehi- 
cle and should have ensured having 
looked carefully on bcth the sides ‘ that 
no train was crossing his path before he 
could have thought o? crossing the un- 
manned railway crossing. The evidence 
in the present case, >n the contrary, 
shows that the driver did not: halt the 
stand even 
though he was requested by the bus 
passengers not io. start the bus ag the 
train was approaching. but on the other 
hand he recklessly and wantonly, ` with- 
out taking any care whatsoever, rushed 
towards the railway crossing and tried 
on-coming 
train had already come on the spot and 
he dashed in with such a tremendous 
speed that the engine end the first bogie 


the bus was 
guilty of any culpable negligence when. 


engine © 
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capsized resulting in the tragic deaths of 
al] the three members of the crew. Thus, 
the driver of the bus can be said to he 
clearly guilty. of gross rashness and neg- 
ligence when he drove the offending bus 
at the relevant time. In fact, when the 
aforesaid judgment of the Supreme 
Court was noticed by Mr. Trivedi, he 
rightly did not pursue the question of 
negligence of the bus driver any further. 
Taking an overall view of the evidence 
on the record of the case, we find that 
the accident was caused solely on ac- 
count of the rash and negligent driving 
of the offending bus by its driver. -We 
fully endorse the reasoning of the Tri 
bunal on this aspect. 

13.-14. x X x X X XxX: 

15. Mr. Trivedi’s secong objection 
was that the multiplier adopted by the 
Tribunal at the figure of 12 was requir- 
ed to be reduced to the figure of 10, as 
the deceased was aged 45 years at the 
time of the accident. Even this sub- 
mission of Mr. Trivedi cannot be coun- 
tenanced. The question as to what should 
be the correct multiplier to be adopted 
in such cases js now we]; settled by a 
series of judgments of this court. We 
may only refer. to one judgment on the 
point which is“rendered in first appeal 
No. 444 of 1974 decided by my learned 
brother P. D. Desai, J. sitting with M. K. 
Shah, J. (as he then was) on Apri] 14/17, 
1978 (reported in 1979 Cri LJ 622). My 
learned brother P. D. Desai, J. speaking 
for the Division Bench has observed in 
this connection as under (at p. 625) :— 


“The other aspect which must eq ually 


_be present to the mind is that 12 to 15 


has been a common multiplier in the 
case of a healthy man having a normal 
expectation of working life.” 


Placing reliance on Halsbury’s Laws of 
England, 4th Edition, Vol. 12, para- 
graph 1156 at page 453, and on the ob- 
servations in 'The Quantum of Damages 
in Persona] Injury and Fata] Accident 
Claims’ by Kemp and Kemp, Vol. I. 4th 
Edition, and also keeping in view the ob- 
servations of the Supreme Court in C. K. 
S. Iyer v. T. K. Nair. AIR 1970 SC 376, 
it has been observed that the number of 
years’ purchase js left fluid and ‘one 
from 12 to 15 has been quite a common 
multiple in the case of a healthy man 
and the number should not be materially 
reduced by reason of the hazardous 
nature of the occupation of the deceased 
man. - ‘This pronciple:. of course, will ap» - 


30 Guj. 


ply where the deceased was 
winner of the family. Thereafter, hav- 
ing considered various judgments of the 
Supreme Court and this court, the fol- 
lowing pertinent observations have been 
made. (at p. 626 of 1979 Cri LJ) :— 

“Jt would appear from these illustra- 
tive cases that the trend has been to 
capitalize the loss of dependency benefit 
at 15 years’ purchase On the outer side 
in the case of persons in . thirties and 
forties when they were the bread-win- 
ners of the family. It is well settled 
that in making awards in accident cases, 
the court is usually guided by awards 
made in previous cases. Therefore, these 
decisions must be held as providing 
the guideline for the determination of 
the correct multiple in the case of a 
person who was at the fag end of 
fifties.” 


It is thus clear that in cases of those 


victims of accidents who were in thirties . 


or forties when their lives were cut 
short by unfortunate accidents, multi- 
plier of 12 to 15 with outer limit of 15 
was found to be. quite a proper multi- 
plier to be adopted in © capitalizing 
the dependency benefits so as to work 
out just compensation to be made pay- 
able to the dependanig of such victims. 
4In the present case, the deceased was the 
bread-winner of the family. He was 
aged 45 when he lost his life. It is also 
pertinent to note at this stage that the 
deceased was in good health when’ his 
life was cut short. His widow has de- 
posed to that effect and there was no 
cross-examination by the other side to 
that part of her. deposition. Even though 
there is no clear evidence on the record 
as to the age at which the deceased 
would have been superannuated, we can 
take judicia] notice of the ‘fact that he 


would have gone on at least upto the 
age Of 58 years in service. Considering 
all these aspects of the matter, -it ap- 


pears to us that the Tribuna] cannot be 
said to have adopted a higher multi- 
plier when it resorted to a multiplier of 
12 years. Mr. Trivedi could not make 
anv effective grievance On that score. 
Hence, this second grievance also is 
found to be devoid of any substance. 
16.-19. x x x KX X X 


20. So far as first appeal No. 722 of 
1976 is concerned, the cross-objections 
centre ‘round two claims, viz. (1) deduc- 
‘tion of Rs. 10.000/- as effected bv the 
Tribunal from the compensation amount 
On account of payment of Rs. 10,000/- re- 
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a bread- 


_appellants-original | 


A L R. 
ceived by the widow of the deceased 
from the Railway, and, (2) consequent 
proportionate costs on that ` amount 


which was, according to the claimants, 
wrongly deducted by the Tribunal. 


Manekben, widow of the deceased ex- 
amined herself at EX. 32. She was 
cross-examined on behalf of the op- 
ponents jn the Tribunal. Therein, she 


Stated that she had got Rs. 10,000/- as 
compensation from the railway. Taking 
a clue from the aforesaid answer given 
by the widow of the deceased, a conten- 
tion was raised on behalf of the original 
opponents before the Tribunal that as 
the claimants had got Rs. 10,000/- from 
the railway on account of the death of 
the deceased, the said amount was liable 
to be deducted from the total compensa- 
tion which may be held payable to the 
claimants. Now, in this connection, it 


-must be noted that in the written state- 


ment filed by the opponents before the 
Tribunal, contesting the claim petition, 
no such contention has been put for- 
ward. It is now wel] settled that the 
onus of showing that the amount of 


compensation payable by a tortfeasor to 


the heirs of his victim is liable to be 


‘Sliced down on account of any permis- 
sible deduction from the 


compensation 
amount, squarely lies on the shoulder 
of the tortfeasor. The court of appeal in 
England in Jenner v. Allen West and Co. 
Ltd. reported in (1959) 1 WLR 554, held, 
relying on an earlier judgment in the 
case of Mead v. Clarke Chapman and 
Co. Ltd. (1956) 1 WLR 76, that onus in 
such a case would be on the defendants 
te put forward any: claim of deductions 
from the permissible amount of com- 
pensation payable to the concerned clai- 
mants. Jt is, therefore, clear that when 
a tortfeasor comes forward with a con- 
tention that the amcunt of compensation 
payable to the claimants should be slic- 
ed down by any permissible deduction, 
the onus ison the tortfeasor to point. out 
how the deduction is to be effected as 
permissible deduction. It is, there- 
fore, obvious that the burden lay on the 
opponents to show 
how the amount of Rs. 10,000/- received 
by the widow of the deceased was. lia- 
ble to be deducted from ‘the tote] com- 
pensation amount, which may be com- 
puted and held payeble to the claimants 
On account of the accident caused to the 
deceased by rash and negligent act of - 
the driver of the municipal transport 


bus. As we have already stated above, 


- 


‘a contention is found in the stray 


_a result of the death of the 
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there is no’ such pleading in the written 
statement of the opponents. But even 
apart from that, the only. basis for such 
sen- 
tence which the widow of the deceased 
uttered when during -her cross-exam- 
ination she stated that she got Rs. 10,000/- 
from the railway. Whether the compen- 


sation which was paid to her was in any 


way linked up with the sudden and ac- 
cidental death of the deceased or whe- 


ther the amount of Rs. 10,000/- received: 


by her was in the nature of compensa- 
tion by way of accident insurance or 
whether the. deceased was required to 
make any contribution for earning such 
compensation or whether the amount 
was paid to the widow of the deceased 
ex gratia or by way of benevolence, 
were all questions which were required 
te be thrashed ouy..6n evidence and the 
burden was entirely on the origina] op- 
ponents to show how the payments in 
question was required to be deducted as 
permissible deduction and did not fall 
in any of the aforesaid eategories of 
payments. . a 

21. -In this connection, it is necessary 
to kéep in view the settled legal posi- 
tion. ` In the case of Hirji Virji Trans- 
port v. Basiraibibi, (1971) 12 Guj LR 
783, a: Division Bench of this court con- 
sisting of J.B. Mehta and D. A. Desai, JJ. 
considered the question whether the 
insurance amount which became pay- 
able to the dependents of the deceased 
On account of his untimely death would 
be deducted out. of the compensation 
amount payable to the dependents. Re- 
lying on various Supreme Court judg- 


ments, J. B. Mehta, J. speaking © for the: 


Division Bench. ‘observed : a 


“Their Lordships have in enn held 
that the assessment is to be made. of the 
loss suffered by tortious act by, making 
an account of all gain and loss arising as 
concerned 
victim (of course otherwise than as by 
way of fruits of insurance).” 


In first appeal] No. 159 of 1968 heard 
with first appeal No. 160 of 1968 deci- 
ded by another Division Bench consisting 
of J. B. Mehta and S. N. Patel, .JJ., on 
3rd November; 1971, J. B. Mehta, J: 
speaking for the Division Bench. consid- 


ered a similar question, raised ‘by the 
‘learned Advocate for the original 


op- 
ponents in that case. It way observed by 
this court that the Tribunal haq not 


considered, as per the settled legal posi- 
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tion after the House of Lords decision in 
Bradburn’s case; (1874) LR 10 Exch 1 
that a collatera] benefit cannot be de- 
ducted from'the award of damages. J. B. 
Mehta, J. speaking for the Division 
Bench in the aforesaid judgment, placed 
strong reliance on the decision of che 
House of. Lords in Parry v. Cleaver, 
(1969) 1 All ER 555, and’ made the fol- — 
lowing observations :— 


“The House of Lords has approved the 
earlier decision in Bradburn’s case as 
setting the. common law principle that 
insurance amounts were. collateral 
benefits which could .not be deducted 
from the amount of- damages. Lord 
Pearson at page 588 while discussing 
Bradburn’s case pointed out that in that 
case the policy of insurance was against 
accident and the insurance money was 
held to be not deductible. Bramwell, B. 
had decided that one who paid premiums 
for the purpose or insuring himself pays 
On the footing that his right to be com- 
pensated when the event insured against 
happened was an eqivalent for the pre- 
miums he had paid.” 


Reliance was also placed on the observa- 
tions of Lord Reid who had ‘examined 
the. question of collatera] benefits in the 
aforesaid House of Lords decisions. Lord 
Reid’s observations in this connection 
were extracteq and the said eee 
read as under :— 

“There were two classes of cases 
where a sum given to the plaintiff as. a 
result of ‘the accident but which would 
not have come to him but for the acci- 
dent were disregarded: (1) proceeds of 
insurance and (2) sums given to him by 
reason of -benevolence. Thereafter, the 
following observations were made inthe 


aforesaid Division Bench judgment of 
this court :— 

“The learned Lord examined the true 
basis, disregarding - technicalities why 


these two classes of receipts were not 
brought into account—because common 
law: treated the matter of such deduc- 
tion as one depending on justice, reason- 
ableness and public policy. The amount 
of benevolence was disregarded for ‘he 
reason that springs of private charity 
would get dried up if such amounts 
went for. the benefit of the tortfeasor. 
As regards insurance moneys coming to 
the plaintiff under a contract of insur- 
ance, thé learned Lord at page 588 ob- 
served that the rea] and ‘substantial rea~ 
son for disregarding them was that the 
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plaintiff had bought them and it would 
be. unjust and unreasonable to hold that 
the money which he prudently spent- on 
- premium and the benefit from it should 
enure to the benefit of the tortfeasor. 
Why should the plaintiff be left worse 
off than if he had never insured? In that 
case he would have got the benefit of 
the premium money; if he hag not spent 
it he would have had it in his possession 
at the time of the accident grossed up at 
compound interest.” 


' 22, In another Division Bench judg- 
ment of this court, in L.LC. of India 
v. Kasturben Naranbhai Vadhia, report- 
ed in 1973 Ace CJ 226: (AIR 1973 Guj 
216), same bench of J. B. Mehta and S. 
N. Patel, JJ. again considered a similar 
question. J. B. Mehta, J. speaking for 
the Division Bench in para 13 of the 
Report, considered the question whether 
the amount of insurance money and the 
amount of death-cum-retirement gratu- 
ity which came to be paid to the depen- 
dents of the deceased after his ‘death 
ean be deducted from the compensation 
amount payable by the tortfeasor io the 
claimants. Holding that such amounts 
cannot be deducted, it was observed:— 


' “We have pointed out the legal posi- 
tion as enunciated in the latest decision 
by the House of Lords in Parry v. 
Cleaver, (1969) 1 All ER 555, where 
it was accepted as a settled principle of 
common law, which was followed not 
only in’ England but in all other com- 
mon law jurisdictions after Bradburn’s 
case (1874-80) All ER Repl. 195) that in- 
surance policy amounts were collateral 
benefits which the deceased had bought 
with his own money. It was a benefit 
derived by way of prudent savings 
éffected for his own benefit under a con- 
tract by the injured party whose benefit 
could never go to the tortfeasor. It is 
only alike which can be deducted from 
the like and, therefore, intrinsic nature 
of the payment must be considered be- 
-fore any such deduction; can be made.” 
(Emphasis supplied) 

It was further observed :— 


-That is why any pension amount: or 
retirement-cum-sratuity benefit which 
had the insurance element could never 
be deducted. It was only that pension 
which was earned after the contribu- 
tions had ceased that it assumed the 
character of wages and which alone 
could be deducted, when computing the 
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economic loss of future earnings or loss 
of- wages.” i 

23. We may also, in this connection, 
refer to the decision of House of Lords in 
Parry v. Cleaver (1969) 1 All ER 355. In 
that decision Lord Reid while consider- 
ing the question about permissible deduc- 
tions from the compensation amount 
which the tortfeasor was required to pay 
to this victim, observed as under :— 
“Two questions can arise, First. what 
did the appellant lose as a result of the 
accident? What ara the sums which he 
would have received but for the acci- 
dent but which by reason of the acci- 
dent he can no jonger get? And se- 
condly, what are the sums which he ‘did 
in fact receive as a result of the acci- 
dent but which he would not have re: 
ceived if there had been no accident?” 
The question of deduction, according to 
Lord Reid, would arise while consider- 
Ing the second question which he had 
posed. While considering that question, 
Lord Reid further observed :— 


“In two large classes of cases such sums 
were disregarded: (1) the proceeds of 
insurance and (2) sums coming to him 
by reason of benevolence.” 

While referring to Lord Campbell’s Act, 
Lord Reid observed ;— 

“In dealing with damages under Lord 

Campbell’s Act, such receipts were not 
disregarded unti] the law was altered by 
recent legislation. - There, there was a 
universa] rule. Here, there never ‘was. 
The common law has treated this matter 
as one depending on justice, reasonable- 
ness and public policy.” 
Considering the aspect of reasonableness 
while allowing such- deduction from the 
compensation amount payable by the 
tortfeasor, it was observed ;— 

“It would be revolting to the ordinary 
man’s sense of justice, and therefore 
contrary to public policy. that the suf- 
ferer should have his damages reduced 
so that he would gain nothing from the 
benevolence of his friends or relations 
or of the public at large and that the . 
only gainer would: be the wrongdoer.” 
In this connection, it was further, ob- 
served :— i 
` “We do not have to decide in this case | 
whether these considerations also apply ` 
to public benevolence in the shape of 
various uncovenanted benefits from: the , 
welfare State. but it may be thought : 
that Parliament did not intend them to ` 
be for the benefit of the wrongdoer.” 
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| ‘At page -563. of the Report, -. Lord. . Reid. 
- eonsidereq the statutory scheme of. ihe.. 


Fatal Accidents Act,.195¢- under , „ which 
the English Parliament had in terms 
provided that “In assessing damages -. in 
respect of a person’s death in-any action 
under the Fatal. Accidents Act, 1846,- or 
under the Carriage by Air Act, 1932, 
there shall not’ be taken “nto account any 
insurance money, benefi:, pension or 
gratuity which has been or will or may 
be. paid as a result of the death.” . 


Keeping -this in view, it vas observed:— 

“Tf publie policy, as row interpreted 
by Parliament, requires all. pensions to 
to'be disregarded in .actiongs under. the 
Fatal Accidents Acts, I fiad it impossible 
to see how: it can. be. proper to bring 
pensions into account jin common law 
actions, Plaintiffs were ‘ormerly worse 


_ Off under’ Lord Campbell’s Act and I can 


think of no reason why the position 
should now be reversed 30 as to make 
them worse off at commcn law. In. my 
judgment, a decision that pensions ‘should 
not be brought into account in assessing 
damages at . common Jaw is consistent 
with general principles 


with. public policy as.emacted by Par- 
liament and I would therafore so decide”, 

24. . It therefore, appears clear that, 
before a wrongdoer can urge with any 
emphasis. that certain deductions should 
be effected from the compensation 
amount: which is made payable by him 
to the dependents of the deceased victim, 
a very heavy onus lies om the wrongdoer 


jto show how these deduczions do not fall 


within the excepted catagories Of pay- 
ments which cannot be deducted from 
such compensation.. Thus, before any 
amount is held to be `a. permissible de- 
duction from the cOmpersation amount, 
it will have to be demonstrated by the 
wrongdoer that this amount had: any 
direct connection or litkage with the 
death of the victim and “hat it was not 
in the nature of paymen: of compensa- 
tion by way of accidert insurance or 
that it was ‘not ‘a. voluntary payment 
madeé to his epee acne ex gratia. In the 
present case, the original opponents had 
made no such éffort to stow as to what 
was the exact nature’ jf payment of 


Rs. 10,000/- to the widow of the deceased | 


as effected by the railway. Merely be- 


cause Rs. 10,000/- were. received by the - 
widow of the deceased ` from. the, railway, A 


it.-cannot:-be said that, a£- ‘necessity, Trae points out that Rs: 10;000/- were Te- 
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must- be. the payment-which did not fall 


in any of. the. excepted . categories as . 


shown -by--Us above.. Mr. Trivedi placed 


great reliance on the reply given by. the 


widow of the deceased. in her cross- 
examination wherein.she stated that she. 
had received compensation of Rupees 
10,000/- on account of her. husband's 
death. But merely because she used. the.’ 
word ‘compensation’ it. cannot be reason- 
ably said that the.. said compensation. 
amount was not voluntarily paid by | the 
railway Or was not as a result of any ob- 
ligation jn the nature of insurance which 
the railway had incurred towards its em- 
ployee who died on duty, and to which 
the employee might have himself con-. 
tributed by way of premium. It is also 
not shown whether the said amount 
was not in the nature of any ex gratia 
Or benevolent payment which the rail- 
way owned by the. welfare State -may 
have effected in favour of the widow. of 
the deceased-workman who died in har- | 
ness. It is too much to presume that an 
illiterate widow understood the afore- 
Said nice technica] distinctions between 
various connotations of and shades in the 
meanings of word ‘compensation,. It is 
not unknown that in caSe of railway 
accidents, ex gratia payments are made 
by.the railway authorities to the depen- 
dents of passengers who may meet un- 
timely deaths in such accidents or even to 
the injured passengers. Thus, merely, be- . 
cause Rs. 10.000/- were paid by the rail- 
way authorities to the widow of the de-s, 
ceased who died on duty. it cannot be 
said that the payment was not one which 
did not fall within any of the aforesaid 
excepted categories. As the original op- 
ponents failed to discharge the onus 
which lay on them.to show the exact 
nature of the payment which was receiv- 
ed by the widow from the railway au- 
thority, it is mot possible for us to ace `- 
cept the contention of Mr. Trivedj for 
the appellants that the said amount must `- 
necessarily be held to have been received . 
by her on account of the death of her. 
husband’ and that too- by way of: money 
compensation on account of the death of 
the workman .while'on duty. No effort 
was made. by the 
bring on record any order passed by the 
railway authorities’ under which’ this 
payment “came.ito-be effected to‘ ‘the 
widow ofthe. deceased.: Thus.’ the only 
evidence brought on the- record of this 
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ceived by the widow of the deceased 
from the railway. From this meagre evi- 
dence, it is impossible for us to hold that 
this amount was ilable to . be deducted 
from the compensation amount payable 
tc the dependents of the deceased unless 


al] various aspects of such payment 
were fully thrashed out on the 
record of this case. The appellants 


failed to lead proper evidence before the 
Tribuna] to point out the exact nature 
oi such payment to the widow of the de- 
ceased workman by the railway and in 
_ absence of such evidence, it is not possi- 

ble for us to accept the contention of Mr, 
Trivedi for the appellants that this 
amount must necessarily be deducted 
from the total compensation amount 
held payable to the claimants. On the 
state of the evidence in this case, we 
have to hold that the Tribuna] was ` not 
justified in deducting Rs. 10,000/- from 
the tota] compensation amount payable 
to the heirs of the deceased as the ap- 
pellants had failed to prove that this 
amount was a permissible deduction. 
With respect. the Tribuna} erroneously 
equated the mere receipt of Rs. 10,000/- 
by the widow of the deceased from the 
railway to a permissible deduction which 
can be effected from the compensation 
amount which the tortfeasor had to pay 
to the dependents of his victim. As we 
have already shown above, mere receipt 
of any amount by the widow of the de- 
ceased from the railway cannot auto- 
matically be treated as one liable to he 
deducted from the total] compensation, 
unless the true nature and character of 
the amount is fully established on the 
record of the case and as that type of 
evidence is lacking in the present case, 
it must be held that the appellants have 
failed to discharge the onus which lay 
on them to prove that this amount was 
liable to be deducted from the tota] com- 
pensation amount. Hence, the claim in 
cross-objections to the extent of Rupees 
10,000/- will have to be allowed. Further 
claim of Rs, 1000/- is a consequential one 
as it is concerned with the proportionate 
costs On the aforesaid amount which. ac- 
cording to the claimants has been wrong- 
ly deducted from the total compensation. 
Thus, the cross-objections in first appeal 
No. 722 of 1976 will have to be allowed 
with costs. The claimants wil] be entitled 
to the additional amount of Rs. 11,000/- 
by way of compensation with costs and 
running interest at 6% from the date of 
the application till payment. The award 
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passed by the Tribuna] will have to be | 
modified to that extent. 

25 to 31. x xxx. 
- Ordered accordingly. 
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Rathwa Mohansinh Chhotuohai, Peti- 
tioner v. Amarsinghbhaj Virayabhai 
Rathwa and another, Respondents. 


Election. Petition No, 2 of 1980, D/- 
28-1-1981. 
(A) Rora ai of the People Act 


(43 of 1951), S. 33 (2) — Requirements for 
a valid nomination — Nomination paper 
of candidate for reserved seat to contain 
declaration specifying his caste or tribe 
=- S. 33 (2) whether otiose in view of 
constitution of ‘Single member consti- 
tuency. | 
When despite the change in the consti- 
tution of the constituencies, by making 
them single member constituencies, 
the Parliament thought it wise to retain 
5. 33 (2) it would be improper to treat 
S. 33 (2) as otiose or to say that the pro- 
vision had lost all its significance and 
importance. The. presumption of law is 
that the legislature does not speak Any- 
thing which is devoid of meaning. 
Similarly it is not ordinarily 
safe to Say that Parliament 
through oversight forgot to delete the 
provision and attributed such a slip to an 
August body like Parliament 
| (Paras 21, 22) 
= The purpose of S. 33 (2) is not only to 
distinguish the candidates fcr reserved 
seats from those for genera] seats.: Over 
and above this ‘purpose the purpose of 
this section is to give a choice to the can- 
didate of the scheduled caste or tribe to 
opt for the additional] benefit of contest- 
ing on the reserved seat. Besides these 
the major purpose of the Parliament in 
enacting S. 33 (2) in mandatory form, 
and thereby requiring the candidate fora 
reserved seat to specify in Eis nomina- 
tion paper the caste or trib2 to . which 
he belongs, is to give a legitimate notice 
to the rival candidate so that he can 
effectively object to the claim 
of the candidate to be belonging to 





*Only portions approved for reporting by 
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one or the other of the .umber of castes 
or tribes within the per-od of few days 
available to him between the date of 
filing of nomination papers and the date 
of scrutiny. It is with this evident pur- 
pose that the Parliament despite being 
fully alive to the constitution of single 
member constituencies have retained 
5. 33 (2). (Para 21) 

(B) Representation of the People Act 
(43 of 1951), Secs. 36 (4) and 33 (2) — 
Scrutiny of nominationg — Defect which 
ls not of substantia] character — Re- 
quirement of S. 38 (2) s of substantial 
character — S. 36 (4) cannot override 
provisions of S. 33 (2) — Elected candi- 
date — Nomination paper not fulfilling 
requirements of S. 33 12) ~~ Acceptance 
of nomination improper — His election 
Bet: aside. (Paras 26, 27) 
Cases Referred: Chronological Paras 
AIR 1959 SC 1818:1966 SC J 1149 2i 


J. G. Shah with Miss D. T. Shah, for 
Petitioner, J. M. Thakore, Advocate- 
Genera] with H. M. Menta, for Respon- 
dent No. 1. 


ORDER :— 1-20. x = x K Xx xX X 

21. (x x x x) It is nct disputed that 
ever since the amendment in that 
Act, the double-member and multi-mem- 
ber constituencies have become a matter 
of the past. S. 33 (2) vas there in this 
very form in those days and Mr. Advo- 
cate Genera] with emphasis urged that 
the text of S. 33 (2) was such as would 
be applicable only to th2 situation where 
in a constituency, there were two or 
more seats, One or More of which was or 
were reserved fOr a member of the Sche- 
duled Caste or a Scheduled Tribe: He in 
this connection stressed the word “any” 
occurring there. It mus: be fairly con- 
ceded that the word “arty” denotes “any- 
one” and when there is reference to one, 
ordinarily there would be reference to 
two or more seats also. When S. 33 (2) 
was. there prior to the constitution of the 
single member constituencies, it was re- 
quired to be interpreted to mean where 
in a parliamentary cons-ituency any seat 
is reserved for a candidate of the Sche- 
duleqd Caste or Tribe, the member would 
be required to specify zhe specific . caste 
or tribe, so that out of a number of. can- 
didates in that: constituency, it could be 
ascertained at a sheer sance as to who 
are the candidates for'g reserved seat 
and who are the candidates for a general 
seat. The argument in sc far as it goes to 
this stage appears to be sound. The fur- 
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ther argument of Mr. Advocate General, 
however, was that the provisions of 
S. 33 (2) lost all significance and im- 
portance the momemt there came to be 
provided the  single-member consti- 
tuencies. -He, therefore, urged that 
S. 33 (2) should be treated as otiose by 
me. He, for that purpose sought reliance 
on sOme observations of the Supreme 
Court judgment in V. V. Giri’s case (AIR 
1959 SC 1318), already referred to by me. 
In that case, the illustration appended to 
S. 54 (4) of the R. P. Act, 1951 was 
treated by the Supreme Court as otiose 
in some respects. Said S. 54 (4) had an 
Hlustration, which is reproduced below 
(it is to be noted that this whole S. 54 
has been deleted from the statute by 
Representation of the People Amendment 
Act, 1961, being Act No. 40/61):— 


‘fllustration: At an election in a con- 
stituency to fill four seats of which two 
are reserved there are six candidates, 
A, B, C. D, E and F, and they secur? 
votes in descending order, A securing 
the largest number, B, C and D are 
qualified to be chosen to fill the reserv- 
ed seats, while A, E and F are not so 
qualified. The Returning Officer will first 
declare-B ang C duly elected to fil] the 
two reserved seats, and then declare A 
and D (not A and E) to fill the remain- 
ing two seats.” 


In paragraph 15 of the said reported 
judgment (VY. V. Giri’s case supra), the 
Supreme Court hag observed as follows 
(at p. 1325)):— 


“Whilst we are dealing with S. 54 we 
may incidentally refer to the appeliant’s 
argument based on 5. 8 (2) (c) of the 
Delimitation Act, which provides that in 
every two-member constituency one seat 
shal] be reserved either for the Sche- 
duled Castes or for the Scheduled Tribes 
and the other seat shal] not be so reserv- 
ed. It is urged that in view of this pro- 
vision, the case ‘contemplated by the 
illustration to S. 54 (4) is not likely to 
occur any more and in that sense the 
illustration has become ‘otiose’. That 
may be true. But even so the significance 
of the illustration lies in the fact that it 


` clarifies and explains concretely how the 


reservation of seats for the depressed 
castes and. tribes will actually work out 
in elections in the relevant consti- 
tuencies.” . 

In one sense, the Supreme Court agreed 
that the importance of S.54 (4) and the 
illustration appended to it was no more, 
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but the Supreme Court did not say. that 
the provisions came to be effaced. for all 
purposes. It has. emphasised that the 


‘Significance of .the illustration lay in the. 


fact that it clarified and explained con- 
cretely: how the reservation of seats for 
the depressed caste and tribe wil] actual- 
ly work out in elections in the relevant 
constituencies. The fact that S. 54 (4). 
came ‘to be deleted as a consequence of 
the amending 
thereof with effect from 20-9-61 shows 
that the Parliament is alive to the re- 
dundancy of any privisions. 
change in the constitution of consti= 
tuencies the Legislature thought it wise 
to retain S. 33.(2) on the statute book. 
Mr. Advocate Genera] wanted me to hold 
that ‘Parliament through over-sight for- 
got to delete this provision, when the 
Amending Act of 1986 came to be enact- 
ed. It is not ordinarily safe to attribute 


this sort of slip to an August body like 
Parliament. Apart from this general pro-. . 


position, there is a clear indication in 
Sec. 33 itself about the Legislature’s con- 


sciousness about the implications of the’ 


amendments of the year 1966. A big pro~ 
viso came to be added to sub-s. (4) of 
Sec. 33 by the very Amending Act of 
47/66 by S. 29 thereof. It is.’ there- 
fore, reasonable to assume that despite 
the change in the constitution of the con- 
stituencies by making them single mem- 
ber constituencies, the Legislature want- 
ed to retain sub-s. (2) of S. 33 of the 


R. P. Act. If the purpose of S. 33 (2) was 


the only purpose to distinguish the can- 
didates for reserved seats from those for 
general seats, the argument advanced by 
Mr. ‘Advocate Genera] perhaps would 
have held the field.. The purpose of. 
S. 33 (2), however, is not that only pur- 
pose to be served: Over and above the 
burpose already specified by Mr. Advo-~ 
cate General, the purpose appears to give 
a choice to the candidate of the sche- 
duled caste or tribe to opt for the addi- 
tional] benefit of contesting on the re- 
seryed seat. To me it appears that the 
major purpose of the Parliament in en- 
acting S. 33 (2) in the mandatory form 
fs that out of a number of castes and 


tribes, which would be obviously noti- 


fied by the President, the candidate must 
mention in his nomination form which 
one. out of a number of castes or. tribes, 
he is belonging to. The election forms 
are open to inspection at the hands of a 
rival candidate. Such a rival candidate 


his agent is . empowered to object te: 
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Despite the. 


the nomination paper of : the» other “can~ 
didate. In order to effectively object) to 
the claim of a candidate to. be. belonging 
to One or the other of a number.of castes 
or tribes, he is to be given a legitimate 
notice or information so that he may as- 
certain whether the claim is well-rooted 
Or hot. A parliamentary constituency is 
ordinarily a very big one. Comparatively 
smaller, but nevertheless quite extensive 
would obviously be the constituency for 
a State Legislative Assembly or Council, 
In sOme cases, riva] candidate may or 
may not be knowing the other rival can-. 
didate, who aspires for a reserved seat. 
In order to give, notice to the. other in~ 
tending objectionist, the Parliament. pro- 
vided that out of a number of castes or 
tribes, the claimant of this. . additional 
benefit of candidature for a reserved seat 
must specify to what caste or tribe he 
belongs. The objectionist canno; be and 
is not intended to be allowed to. remain 
in a nebulous state of mind. It is with 
this evident purpose in mind; which. must 
be existing even prior to 1966, S. 33 (2) 
is retained by the Parliament, despite 
being fully alive to the. constitution’ of!.- 
single member constituencies.. 


22. Mr. Advocate General in this con-* - 
hection had emphasised the words “any- 
seat” along with the words “that seat’ 
occurring in the latter part of that sub-’. 
section and urged that the phrase “that. 
seat? was obviously referable to the’ 
earlier words “any seat”. When the: 
Parliament, despite the constitution of 
single member constituency, retained 
sub-s. (2) of S. 33, it is more advisable 
to read the section by reading ‘a’ -for| 
‘any’ rather than ignoring ‘the entire 
statutory provision. Ordinary presump- 
tion of law is that the Legislature does 
not speak anything, which is devoid of 
any meaning. The retention of S. 33 (2), 
even after 1966, therefore, is to be under-' 
stood to be indicative of the Parliament’s 
desire to’ continue to achieve the earlier 
purpose of posting the would-be object-; 
ionist with the readily available mater- 
ia] for his further search and scrutiny, so 
that within a matter of a few days avail- 
able to him between the date of filing of 
the nomination papers and - ‘the date of 
scrutiny, he collects the requisite mater- 


/ lal and places it and presses his point. 


23. As an extension- of bis argument, 
Mr. Advocate Genera] urged that Art. 14 
of the Constitution of India would be 


_ attracted,. if one person fills; in: the form 


A 
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the 
form is sufficiently indicetive of the man 
being ‘of that tribe. It is difficult to ap- 
preciate this argument. This argument 
proceeds on the assumption, that both the 
fornis'are validjy accepted. ‘The argu- 
ment further proceeds cn the assump- 
tion’ that further evidence could be led- 
before the Returning Officer in’ order to 
make good the deficit. if any. When 
Sëec:'33 (2) cuts at the ncmination forms 
itself, the scope for any invidious differ- 
ént treatment would hardly arise. 

‘General’s further 
atsument in this ‘conneztion was _ that 
even though change in Ihe constitution 
of’ constituencies ` was effected in the year 
1966! ‘the original -form like Form 2-A 
contiriied to be operatiys and, therefore, 


tlie difficulty of the: rature, that has 
ativen - in © this case, would 
arise.’ “The argument was put For- 


ward in support of the p.ea that S. 33 (2) 
and’ ‘other allied © provisions of Rule 4 
and Form 2-A had beccme nugatory in 
importance, but when I do not ` uphold 
the main argument. the subsidiary argu- 


ment pressed by Mr. Adlvocate General 
.eannot be accepted. , .. . . 
was urged that the 


: : 25. Lastly, it 
Gujarat form, as was supplied by the 
office of the Returning -Cfficer, had mis- 
lédithe respondent, who for no fault of 
his,; comes to suffer. In a society where 


‘rulé of law prevails, a-man is presumed 


ta. know the law, including Sec. 33 (2) of 
the Act. A person; who puts forth him- 
belf-as a candidate--for Parliament, is 
expected to know .the law of the land 


and'this alleged mistake cannot be allow- 
ed::to have its) sway in .the matter of 


Janguage. I hasten tọ edd that at the 
hands of a careful .candxlate, there is no 


possibility of a form causing mis-. 


leading. 


26. It was then urgec that a technical. 


mistake like the one on hand should not 
be allowed to set at raæught the cum~ 
bérsome and costly precedure of elec- 
tion ‘and reliance in this connection was 
placed on S. 36 (4)-of the R. P. Act. It 
Was urged with considerable and appre- 


ciable; vehemence that -he provisions of 
had an: over-powering effect. 


S: 36 (4) 
over the provisions of & 33 (2) and - the 
defect in this case should be held to he 
"not Of a substantial character”. S. 36°(2) 


__ deals with the. scrutiny of nominations, 


,,pub-s. (4) of S. 36 mak®s a general pro- 


 vision~that ig the defect js not of a: sub~' 
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other person does not write ‘so, but ` 


- obtained urgently . by 


day. or other 
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stantial ‘character, it should not -be al- 
lowed. to sway the judgment ‘of the Re- 
turning . Officer. The question . again 
would turn to the character of the re- 
quirement: under S. 33 (2) of the R. P. 
Act. When the Parliament in very em- 
phatic language ordained that the nomi- 
tion papers shal] not be accepted, it is to 
be presumed legitimately that the Par- 
liament treated the requirement of 
S. 33 (2) as of substantia] character. 


27. In above view of the matter, the 
election petition is required to be allow- 
€d and the election of the respondent 
No. 1 is set aside, because there was im-|’ 
proper acceptance of his nomination 
paper and the result of the respondent 
No. 1 has been materially affected there- 
by. The election of the respondent No. 1]: 
is hereby set aside. The respondent No. 1: 
tc pay costs of the petitioner, which are - 
assessed at Rs. 500/-. The High Court to . 
intimate the substance of this decisión to 
the Election Commission and the Speaker . 
of the House of Parliament as soon as 
possible and as soon as may be there- 
after to send to the Election Commission 
an authenticated copy of this decision. ` 


28. At this stage). Mr. H. M. Mehta, 
the learned advocate appearing for the 
respondent No. 1, applied for stay of the 
operation of this order under S. 116-B of 
the Representation of the People Act, 
1951. The operation of this order is stay- 
ed for a period of three weeks, after the 
receipt of the certified copy of this judg- .. 
ment, which shal] be applied for and ' 
the respondent - 
No. 1. 

Petition allowed, 
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B. J. DIVAN, C. J. AND 
N. H. BHATT, J. 

Miss Sona] V, Shah and others, Peti- 
tioners v. Gujarat University and an- 
other, etc. Respondents, E 

Spl. Civil Appln. Nos, 2530 and 2779 
of 1981, D/- 18-8-1981. 

(A) Constitution of India, Art. 226 — ` 


Writ against University — Powers of 
‘Court. are limited, 
The University is an autonomous 


body, The questions that arise before 
this body in the course of its day-to- 
functions are to be left. 
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to their sole decision. The High Court 
is not a court of appeal in such matters. 
The powers of court are confined only 
to seeing that the hedges of law are 
not overstepped. Case law discussed. 
(Para 8) 

(B) Gujarat University Act (50 of 
1949) S. 11 (4) — Powers of Vice- 
Chancelijor — Circular issued by Vice- 
Chancellor and ratified by Executive 
Counci] dispensing examinations — Miass 
promotions given thereby — Circular 
is jiilegal, (Bombay General Clauses 
Act {1 of 1904) S. 21). 

There was some wide spread agita- 
tion in Gujarat by the Students relat- 
ing to abolition of reserved seats in 
Medical Colleges. After normalcy re- 
turned the Executive council of the 
University passed a resolution. It was 
resolved that the examinations to be 
held by the University in March and 
Apri] were deferred to July 1981, first 
and third week, in so far as the Faculty 
of Arts and Commerce jn the first and 
second year were concerned. In re- 
spect of the rest of the examinations, 
the Vice-Chancellor was given autho- 
rity to chalk out the plan. It was also 
resolved that the new academic year, 
viz. 1981-82 year, should start from 15th 
June as per the earlier practice and the 
students of the first year should be 
given admission to the second year and 
the students of the second year should 
be given admission to the third year 
on condition that they would be re- 
quired to clear the examinations of the 
first and second years respectively 
under the peril of not being declared 
successful at the results to be pronounc- 
ed normally in June 1982. Similar was 
the decision pertaining to the examina- 
tions of M. A. Part I and M. Com. 
Part I. Some students of the first year 
and second year of the Arts, Science 
and Commerce Faculties were agitat- 
ing for their being given admission to 


the higher class without any examina-. 


tions being held. This was popularly 
known as an agitation for maSs pro- 
motions, Purporting to exercise his 
powers under S. 11 (4) and in the face 
of the resolution the Vice-Chancellor 
of the University issued ‘circular letter 
that the students of the first B. A, 
first B. Sc, First B. Com., second B. A., 
second B. Se. and second B. Com. who 
had filled in their Forms for the Uni- 
versity examinations to be held in 1981 
and had paid the requisite fees and 
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who otherwise were eligible for appear- 
ing at the examinations were as a mat- 
ter of decision to be given mass pro- 
motions. It was further decided as per 
that circular that the students of M. A. 
Part I and M. Com. Part I and M. Sc. 
Part I who had filled in the Forms and 
whose terms were accepted were also 
to be given mass promotions. It was, 
however, clarified that the students 
who were given mass promotions were 
at liberty in their discretion to appear 
at those examinations . (of first year 
B. A. and M. A, Part I etc.) to be held 
in October 1981. The external students 
were however required to appear at 
the examinations, The petitioners con- 
tended that if it was possible for the 
University to hold examinations for ex- 
ternal students and also possible to hold 
all examinations of all classes of pro- 
fessiona] courses, there was no earthly 
reason why the University could not 
hold the examinations of students of 
various classes who were given the 
so-called mass promotions, 


Held, that the decision of the Vice- 
Chancellor ratified or approved by the 
Academ'‘c Council and Executive Coun- 
cil in giving mass promotions was a 
decison bad at law and without any 
authority of Jaw and, therefore, it is to 
be treated as non est fer all purposes. 
The action of giving mass promotions 
is, therefore, declared to be bad at law 
and as a corollary the University is 
bound to hold examinations for those 
courses of study including M. A. and 
M, Com. Part I. Case law discussed. 

(Paras 22, 24) 


The only acknowledged mode of test- 
ing the acquisition of instruction or 
knowledge and training is the examina- 
tion. If that is done away with, despite 
insistence on them in the Act itself, it 
is to be held, as a matter of necessary 
and inevitable corollary, that the 
University, by giving on a platter the 
option to the students to appear or not 
to appear to those examinations, has 
abdicated its necessary and compulsory 
functions, (Para 14) 


When the Court finds that even re- 
puted academicians are remiss in their 
statutory duties and have taken a deci- 
Sion against the provisions of law or 
without there being any provisions of 


law enabling to grant mass promotion 
it becomes inevitable to say that they 
had fallen from their high standards 
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and had become _ timme-servers for the 
time being. After all, law is not the 
respecter of personalities, (Para 15) 


Further, it is a gereral proposition 
of law that if any power is conferred on 
a public authority to enable that autho- 
rity-to discharge its cuties to a citizen 
or to the public at large, that authority 
cannot refuse to exerzise those powers 
on the specious plea that to exercise 
the power or not to exercise the power 
is within its discretior or sweet will. 
In procedural or per.phera] matters, 
such enabling provisiors: are to be treat- 
ed as discretionary: kut, in matters of 
substance in matters af public concern, 
they are to be treated as the mandate 
of law that cannot b= escaped by in- 
volving claim that pcwer is an. enabl- 
ing one -which power may or may not 
be wielded by the authority concerned. 
The degrees -or. diplomas conferred by 
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the University have a useful social pur- - 


pose to be served, Recognised Uni- 
versity degrees and dplomas, therefore, 
have to serve public purpose apart from 
serving the individual needs of exami- 
nees or candidates. The University 
cannot arrogate to itsalf the claim that 
it will not conduct examinations and 
will not confer degre2s or diplomas or 
grant any certificates, . {Para 19) 


(C) Gujarat University Act (50 of 
1948), S. 11 (4) — Exercise of power 
under S, 11 (4) by Vice-Chancellor — 
Guidelines provided -ina section -—~ Pro- 


vision ig not ultra vies. (Constitution 
of India, Art, 14), 
There are enough guidelines jin 


S. 11 (4).as to when those powers can 
be exercised by the Vice-Chancellor. 
The guidelines are th= existence of the 
emergency as understood by the Vice- 
Chancellor and reporting the matter 
either to the Executhre Council or to 
the Academic Council in whose sphere 
the subject-matter of the Vice-Chancel- 
lor’s decision falls) Therefore, the pro- 
vision is not ultra vires, (Obiter) 
‘(Para 13) 
Cases Referred : Chronological] Paras 


AIR 1980 SC 2141 : 1980 All LJ 571: 
1980 Lab IC 692 | 8 
AIR 1977 SC 615 : 1377 Lab IC 290: 
(1977) 2 SCR 213- 12 
AIR 1977 SC 1146 : 1977 Lab IC 710: 
(1977) 3 SCR 43 12, 13 
AIR 1974 All 211 ° 18 
AIR 1971 SC 33: (1971) 1 SCJ. 705 17 


‘it was found . “expedient” 


Guj. 39 
AIR 1970 SC 1118 : 1970 Lab IC 873: 


Gujarat University— 


(1969) 2 SCR 365 18 
AIR 1968 Delhi 226 18 
AIR 1965 SC_-491: (1964) 4 SCR 575 


AIR 1958 SC 1018:1958 SCA 1082 17 
AIR 1950 SC 218: 1950 SCJ 444 17 
(1880) 5 AC 214: 42 LT 546: 49 LJ QB 
577, Julius v, Lord Bishop of Oxford 
16, 17 


K. N. Raval and -> Bharat J. Shelat, 
for Petitioners; J, M. Thakore, Advo- 
cate-General with S, N. Shelat and 


with A. J. Patel, Asst. Govt. Pleader, for 
M/s. Bhaishanker Kanga & Girdharlal, 
for Respondents, 


N. H. BHATT, J.:— These two peti- 
tions by different students but against 
the common respondents, viz. the 
Gujarat University and the State of 
Gujarat, can be conveniently takeh up 
together and disposed of by this com- 
mon judgment as the questions can- 
vassed in these petitions and also at 
the time of hearing were almost com- 
mon, With ‘the concurrence of the 
learned Advocates appearing for 
the - respective parties, the mat- 
ters ‘were heard together and are 
being disposed of by this judgment. 
A few facts require to be closely noted 
in order to comprehend the contro- 
versy which is the basis of these two 
petitions, The respondent No, 1, the 
Gujarat University, is a corporate body 
having a perpetual succession and a 
common seal, capable of suing and 
liable to be sued by the said name. It 
is a body floated under the Act which 
was put on the statute books because 
to establish 
and incorporate a teaching and affiliat- 
ing University in-the (then) Province 
of Bombay to be known as the Guja- 
rat University as a measure in the 
decentralization and reorganization of 
university education. in the (then) Pro- 
vince of Bombay vide the preamble of 
the Act known as ‘the Gujarat Uni- 
versity Act, 1949, being Bombay Act 
(No. L of 1949). The University since 
its establishment jin the year 1949 has 
been clothed with certain powers 
which are enumerated in Sec. 4 of the 
Gujarat University Act, 1949, herein- 
after referred to as ‘the Act’ for 
brevity’s sake, The University is hav- 
ing powers, inter alia, to provide for 
instructions to affiliated colleges, to un- 
dertake specialization of studies, to lay 
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down the course of. instructions- for 
various examinations etc. : Cl. 
Sec, 4 of the Act 
the University with the powers to. hold 
examinations or tests and confer de- 


grees and diplomas on, and grant cer-. 


tificates to, persons who (a) have pur- 
sued ‘approved courses of study in the 
University or in an affiliated college, 
unless ‘exempted therefrom, in the 
manner prescribed by the Statutes, Or- 
dinances,. Regulations and Rules and 
have passed the examinations or tests 
prescribed by the University, or (b) 
have carried on research under condi- 
tions prescribed by the Statutes, Ordin- 
ances, Regulations or Rules. 


2. The University has got the Gov- 
ernor of Gujarat as its Chancellor and 
there are the Vice-Chancellor and other 
authorities of the University. The. said 
authorities of the University are set 
out in Sec, 15 of the 
inter alia, the Court, the Executive 
Council, the Academie Council and 
others. The. Vice-Chancellor is the 
principal Executive and academic offi- 
cer of the University and his powers 
are enlisted in Sec. 11 of the Act. The 
constitution .of the _ Court is provided 
for in Sec. 16 of the Act. It is a broad 
based body of the University, having 
its members drawn from various sour- 
ces, Its powers and duties are to be 
found. in Sec 18, It. was in the old 
days known as Senste. More. important 
from the. day-to-day administration 
point of view are the two 
bodies known as the. . Executive 
Council (erstwhile Senate). and the 
Academic Council] referred: to respec- 
tively in Secs. 19 and 21 of the Act. 
The powers and duties of the Execu- 
tive Council are to be found at S5. 20. 


It is a sort of a Managing Committee . 


of the University, One of the powers of 
the : Executive Council is to recommend 
to.the Court the institution and .con- 
ferment or grant of degrees, 
and certificates, in the manner pre- 
scribed by Statutes: to recommend to 
the Court: the conferment of ‘honorary 
degrees: to appoint examiners; and to 
make provision for instruction, teach- 
ing’ and.. training in 
learning and ~ courses of study. 

(xliii). gives the. residuary powers 
of the University to this body — the 
powers ~ which are 
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‘the Statutes, 
(12) of 
specifically . clothes. 


Act, They are,- 


- diplomas. 


such -pranches of: 


requisite ‘to give.: 
effect -to the: provisions of this Act or, 


A. LR. 
The 


regulation oof othe maintenance of 


standards of teaching and examination . 


with the University. The Cour? above- 
mentioned frames the Statutes by virtue 
of powers conferred on it under Sec.’ 28 
of the Act, The 
given power to issue 
der Sec, 29 of the Act and the Acade- 
Mic Council makes Regulations, These 
Statutes, Ordinances and Regulations. 


pertain to the field of activities of these'' 


3. It is common ground 
Gujarat University to a large 
is affiliating Colleges. 
ted thatit every year holds examinations 


in various courses of studies and those 
these examina- 
various degrees con- . 
ferred on them, The spectrum of acti- “ 
vity of this University extends to pro- 


who are successful at 
tions are having 


fessional as well as 
subjects, Professions] subjects includ- 
ing medicine, engineering, pharmacy . 
etc, Non-professional courses are those 
pertaining to’ Arts, Science, Com- 
merce, education ete. This University _ 
also grants diplomas to certain students. 
Thus this University is having a “wide 
net-work of Statutes, Ordinances and | 
Regulations in order to enable it to 
carry out its functions, Chapter 26 of | 
the Ordinances 


non-professional 


dule of such 
particular deals with Conduct of Exa- 


minations, The column appended to 
that Ordinance sets out a number of _ 
examinations in’ various Faculties | 


and the ordinary ' 
ment of those examinations, 


4. The petitioners 
to be students of brilliant 
career. In the beginning of 1981, i e. 
the. current year, 
Forms for the M. 
tion’ which admittedly was being held 
year after year, 
Gujarat an agitation of the students 
of Medica] Colleges who were out to 


do away with the abolition of reserva- 
tion of seats ete. This agitation had led = 
dislocation . 
‘of the normal life in the city of Ahme- -*' 


in a substantial measure to 


dabad and‘as‘a result of those disturb- 
ances, the authorities of the- University 


“Academic Council: 
‘Yeferred to above is a body, as its ‘name 
. Suggests, is having contro] and general: 


Executive Council is- 
Ordinances, un- ° 


that. the 
extent | 
It is also admit- 


deals with the details. . 
of examinations and the normal Sche- | 
examinations, O. 129 in : 


date of commence- 


Nos. Í, 2, 3 of l 
the first petition No, 2530 of 1981 claim > 
academic - 


they had filled in v 
A. Part I examina- ' 


There had started in- 


t 


F 


‘Annexure - 


1982 


were Almost: constrained to close down 


Colleges as also the University School 
of Social Sciences wkere these peti- 


tioners were -prosecuting their studies. | 
‘However, 


before the ‘advent of the 
month. of May -1981, ths agitation was 
withdrawn and normalcy. had returned 
to the city of Ahmedabad-‘and other 
parts of Gujarat. An 2ccasion, there- 


fore, arose for the University to replan 


their’ academic terms ard examinations. 
Ultimately, -Resolution No, 116 came to 
be: passed by the Executive Council] of 
the-.respondent Universizy on 16-5-1381 
resolving, inter alia, thet the examina- 
tions to be held by the University in 
March: and ‘April’ were deferred to 
July 1981, first and thrd° week, in so 
far ‘as the Faculty of Arts and Cam- 
merce “in the first and second yzar 
weré concerned, In respect of the rest 
of the examinations, the Vice-Chancel- 
lor ‘was given authority to, chalk out 
the plan, It was also resolved that the 
new ‘academic year, viz. 1981-82 year, 
should start from 15th June as per the 
earlier practice and tie students of 
the first year should ke given admis- 
sion’ to the second year and che 


students of the second year should þe. 


given admission to the third year on 
condition that they wold pe required 
to’ ‘cléar the examinations of the. first 
and second years respectively under zhe 
peril of not being dec_ared successful 
at the results to be pronounced nor- 
mally in June 1982. Similar was the 
decision. pertaining to .the examinations 
of M. A. Part I and M. Com. Part I. 


5.. It appears that some students of 
the first year and 
Arts, 
their being given 
admission to the higher class without 
any examinations being held. This was 
popularly - known as af ‘agitation Zor 
mass promotions. Despite that agitation 
the above mentioned -Resolution Annex- 


ure ‘A’ dated 16-5-1981 was taken: by ~ 


the Executive Council and it was in the 
fitness: of things, and zt- ‘appears 
facie also that this 
the requirements of academic standards 
without... putting -the students to 
loss of: the / 


those: examinations, Had the resolution 
‘A’ .. continuec to- hold the 
field, :there would not bave arisen any 
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‘tions, It was 


valuation of the 


seccnd year of the. 
Science and Commerce. Faculties. 
_ were agitating for 


- eX- 
‘would ‘have met 
. of - professional ` 
‘any: . 
year because they -were. 
allowed.-to fill in terms in’ the -higker .’ 
class with their instant | ability to -clear - 


‘could not hold the 
‘students of various . 
igiven the. so-called mass promotions. The 
‘also’ contended: that by compelling the - 
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diffculty: but the © trouble which. has 


given rise -to these two petitions, arose. 


thereafter.- Purporting to . exercise 
his ‘power under Sec. 11 (4) of the 
Act- and in the face -of the resolution 
Annexure ‘A’, the - Vice-Chancellor of 


the University issued a circular letter 


No, 25 dated 19-6-1981 (Annexure: tp’ 
to. the > first petition) that 


first B. Com. 
B. Sc. and second B, 
filled in their Forms for the University 
examinations to be held in 1981 and 
had paid the requisite fees and who 
otherwise were eligible for appearing 


second | B. A., second 


at the examinations were as a matter 


of decision to be given mass promo- 
. further decided as per 
that circular that the 
M. A. Part I and M., Com. Part I and 
M. Sc. Part I who had filled in the 


Forms and whose terms were accepted 


were also to be given mass promotions. ` 
clarified that the’: 


It was, however, 


students who were given mass pro- 


motions as detailed above were at libérty ` 


in their discretion to appear at those 
examinations (of first year B. A. and 


‘the 
students of the first B. A., first B. Sc. a. 


students “of 


Com. who. had | 


M. A. Part I etc.) to be held in Oéte- ° 


ber 1981. The petitioners of the first 
petition sought certain clarifications 
but got no reply. They felt that the 
mass .promotions offered on the platter 
to these students adversely . affected 
the credit and credibility of the certi- 
ficates or degrees ultimately to be given 
by the University, that there would 
ensue substantial] diminution in the 


tes, that the University had no power 
whatsoever to totally dispense with 
the examinations, The petitioner No: 4 
of that petition‘ who was an external 
student, however, was required to 
appear at the ‘examination and, in fact, 
the Petitioner No. 1 had appeared at 


petitioners - contended that if it 
possible . for the University to hold 
examinations for externa] students like 
the petitioner: No. 4 and also possible 
to- hold all examinations of all classes 
courses, there was no 
the University 
examinations ‘of 
classes who .weére 


earthly: reason why 


external «student-of M. A- ‘Part I to 


appear. at «the examination- while -leav-" 


University certifica- ` 


-the examination: held in July 1981. The - 
was ’ 
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ing it to the option of the regular 
students, discrimination was practised 
against the externa] students. The peti- 
tioners of that petition, therefore, 
prayed for the following reliefs :— 

“(A) issue a writ of mandamus or a 
writ in the nature of mandamus, or 
any other appropriate writ, order or 
direction quashing and setting aside 
the decision at Annexure ‘B’ and fyr- 
ther directing the respondents to hold 
the examinations for M. A. Part I 
course forthwith: 


(AA) declare Sec, 11 (4) of the Guia- 
rat University Act, 1949, as ultra vires 
the Constitution: 

(C) grant such other or further re- 
liefs as may be deemed just and pro- 
per in the facts and circumstances of 
the case,” 

6. The petitioners 
petition No. 2779 of 1981 are the ex- 
ternal] students studying at the M. 
Com. Part I and M. A. Part I course 
for which examinations were to be 
held in July 1981. It has to be remem- 
bered that this respondent University 
has made provision for external 
students. Such students are not re- 
quired to attend any classes conducted 
by the University or by any post- 
graduate centres, It is expected that 
they would be prosecuting their studies 
on their own or with some external 
aid. But they are eligible to fill in the 
Forms and appear at the self-same 
examinations along with the regular 
students, They also emphasized the 
different treatment meted out to ex- 
ternal students vis-a-vis the regular 
students of M. A. or M. Com. Part I, 
They, therefore, sought the following 
reliefs :— 

“(a) pending admission, final hearing 
and disposal of this petition, to grant 
interim relief directing the respondent 
No, 1 not to hold any examination for 
M. A. Part I or M. Com, Part I Course 
for the year 1980-81: 

(b) to declare that the petitioners 
and other externa] students are enti- 
tled to be promoted without appearing 
for the M. A. Part I/M. Com. Part I 
examination; 

(c) restraining the respondents from 
denying promotion to the petitioners 
and other external students at the 
M. A. Part I/M. Com. Part I examina- 
tions to be held for the year 1980-81; 


of the second 
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(d) to declare that the holding of the 
M. A. Part I/M. Com. Part I examina- 
tion only for the external students of 
the M. A. Part I/M. Com. Part I exam- 
ination is arbitrary, capricious, irra- 
tional and is contrary to law, illegal] and 
violative of Art. 14 of the Constitution 
of India and is ultra vires the Gujarat 
University Act, 1949: 

(e) to declare that Sec, 11 (4) of the 
Gujarat University Act is violative of 
Art, 14 of the Constitution of India and 
to set aside and quash the same: 

(f) to declare that the respondent 
No, 1 has no power or authority to pro- 
mote any student to any class without 
the holding of the appropriate exam- 
inations and that the conferment of 
a degree to such a student is null and 
void, illegal and ultra vires of the 
Gujarat University Act, 1949: 


(g) to pass any other and further 
order as may be deemed fiz and pro- 
per, ” 

7. It will be əvident that prayer (£) 
of the second petition is the main pra- 
yer in the first petition, However, the 
emphasis of thẹ petitioners of the se- 
cond petition js on their being also 
exempt from appearing at the examina- 
tions and their being recipients of the 
mass promotions benefit accorded to 
regular students, At the time of hear- 
ing, however, the petitioners of this 
petition joined in chorus with the peti- 
tioners of the first petition and high- 
lighted their contention that mass pro- 
motion as a matter of fact was against 
the texture of this University and that 
their prayer for being exempted- along 
with regular students was an alterna- 
tive prayer put forth by them. 

8. Before we go to the considera- 
tion of the merits of rival contentions 
put forth before us, we would like to 
put on record our being alive to the 
limitations on our powers particularly 
when we are called upon to deal with 
the. decisions of autonomous bodies 
like the respondent University. This is 
necessary because the Advocate Gene- 
ral appearing for the respondent Uni- 
versity had emphasized that in the facts 
and circumstances of the case, the in- 
tervention of this Court was not only 
not called for but was not lega] also. 
In this connection, the latest pronoun- 
cement of the Supreme Court in the 
case Dr. J. P. Kulshrestha v. Chancel- 
lor, Allahabad University, AIR 1980 


1982 ` 


SC 2141, deserves to be specifically re- 
ferred to. The Supreme Court in the 
course of the judgmeat observed as 
follows:— (at p. 2146). 

“Rulings of this court were cited be- 
fore us to hammer home the point that 
the court should not substitute its judg- 
ment for that of academicians when 
the dispute relates to educational 
affairs. While there is 20 absolute ban, 
it is a rule of prudemce that courts 
should hesitate to dislodge decisions of 
academic bodies. But umiversity organs, 
for that matter any authority in our 
system, is bound by tke rule of law 
and cannot be a law wito itself, If the 
Chancellor or any other authority les- 
ser in level decides ar academic mat- 
ter or an educational question, the 
court keeps its hands off, but where a 
provision of law has to be read and 
understood, it is not fair to keep the 
court out; In Govinda Bao’s case, (1964) 
4 SCR 575 at p. 586- (AIR 1965 SC 
491 at p. 497) Gajencragadkar, J. {as 
he then was) struck the right note :— 


“What the High Cowrt should have ` 


considered is whether the appointment 
made by the Chancellor had contrayen- 
ed any statutory or binding rule or 
Ordinance and in doimg so: the High 
Court should have shown due regard 


to the opinions expressed by the Board 
and its recommendatiors on which the 


Chancellor has acted.” (Emphasis ad- 
ded). 

-The later decisions cited before us 
proudly conform to the. rule of caution 
sounded in Govinda Rao. But to res- 
pect an authority is rot to worship it 
unquestioningly since the bhakti cult is 
inept in the critical *ield of law. In 
Short, while dealing vith legal affairs 
which have an impact on academic 
bodies, the views of educational ex- 
perts are entitled to great considera- 
tion but not to exclusive .wisdom, More- 
over, the present case is so simple. that 
profound doctrines abowt academic au- 
tonomy have no place aere.” R 

We, therefore, have kəpt before our 
mind while dealing with these matters 
the well-settled lega] position that the 
respondent University is an autonom- 
ous body, that the questions that arise 
before this body in the course of 
its day-to-day or other functions are 
to be left to their sole decision, that 
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this Court is not a Court of appeal over 
the decisions of the autonomous body 


like the University . and that this 
Court’s powers are confined only to 
seeing that the hedges of law are: 


not overstepped, 


9. Before us, Mr.. Raval appearing 
for the petitioners of the first case can- 
vassed the following points :— 

(i) There was no power with the 
University or the Executive Council or 
the Academic Counci to cance] any 
examination, The only power they pos- 
sessed was the power to postpone exam- 
inations, . 

(ii) The exercise of power by the 
Vice-Chancellor under Sec. 11 (4) of 
the Act was bad at law because it flew 
in the face of the earlier decision An- 
nexure ‘A’ of the Executive Council 
and secondly because there was no 
emergency of any nature whatsoever 
that would permit the Vice-Chancellor 
to exercise his power under Sec. 11 (4) 
of the Act. 

(iii) The decision annexure ‘B’ in the 
form of the circular issued by the 
Vice-Chancellor on 19th June 1981 as 
it was disclosed to us in the course of 
the hearing, militated against due fair- 
ness and was arbitrary and was, there- 
fore, violative of Art. 14 of the Consti- 
tution of India. 


(iv) Section 11 (4) of the Act was 
ultra vires because it provided no guide- 
lines for the Vice-Chancellor to exer- 
cise those powers, that it did not lay 
down expressly or by necessary im- 
plications what an emergency is and 
that there was no time-limit provided 
for in the said sub-section for the Vice- 
Chancellor to place his decision before 
the Executive Council or the Academic 
Council in respect of the subject-matter 
of whose jurisdiction the powers were 
exercised by the Vice-Chancellor. 


10. We propose to take up the ques- 
tion regarding the Vice-Chancellor’s 
action under Sec, 11 (4) of the Act and 
the -alleged ultra vires character of the 
said provision, It is to be remembered 
at this stage that the Ex-Vice-Chancel- 
lor and the Registrar of the University 
have filed their affidavits in this peti- 
tion. The State Government has also 
filed its affidavit denying the charge 
levelled by the petitioners of these two 
petitions that the decision to forgo 
examination was taken by the Vice- 
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Chancellor under the 
Of the Government, 


undue 
This last-men- 


tioned question of the Government hav~ 


ing led the University or any of its 
agencies to have acted under the pres- 
sure of the 
quire to be elaborated in any manner 
‘ becatise on one side there was bare 
assertion of that fact and there was a 
corresponding denia] of the State Gov- 
ernment in that regard. The Vice-Chan~ 
cellor’s decision in the form of An- 
nexure ‘B’ dated 19-6-1981 was follow- 
ed by a sort of approval accorded to 
the | Vice-Chancellor’s decision. At 
page 32 of the first petition is the Re- 
solution of the Academic Council being 
dated lst July 1981. The said Resolu- 
tion of the Academic Council] when 
translated reads as follows :— 

It is hereby resolved that the students 
of M. A, M. Sc. M. Com. Part I who 
will not appear at the optiona] exam- 
ination of October will be given Class 
on the marks of four papers of Part II 
and in the place of marks of Part I it 
will be mentioned “promoted.” 

It is further resolved that the regu- 
lar students who may appear at the 
October optional examination will have 
their results declared on the aggregate 
marks of the October Part-I examina- 
tion and March-April] 1982. Part Il 
examination or only. on the basis of the 
marks of the March-April 1982 exam- 
ination as it is to the advantage of 
the students concerned, a 

It is further resolved that if the 
students who -appear at the October 
optional examination fail, in the result- 
sheet it will be mentoned “promoted” 
and no marks are to be shown.” 

At Annexure ‘A’ of the reply at 
page 31, there is a resolution of the 
Executive Council dated 4-7-1981 and 
it when translated :reads as follows :— 
"Thereafter the Vice-Chancellor m- 
formed the House. that a decision was 
taken to exempt the students of First 
Year Arts, Science, and Second Year 
Arts, Science and. Commerce and M.A. 
Part I (except: external Students), 
M. Com. Part I (except external 
students) and:M. Se. Part I from exam- 
ination: and to promote them further. 

The members - were also informed 
that no mass promotions were accord- 
ed in Pharmacy ‘and other professional 
curriculum. 


‘The meeting had taken note thereof.” 
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Thereafter the Acadérhic Counci}! haa 
again met on 16-7-1981 and the resolu- ` 
tion is to be found at Annexure H/2 in 
the first petition. By that time, present 
petition had already come to be filed 
and the learned single’ Judge of this 
Court had suggested some changes in 
the earlier resolution dt. 1-7-1931. They 
were put before the Academic Council 
in the form of the letter of the Advo- 
cate of the University and the Acade- 
mic Council resolved to stick to their 
earlier decision dated 1-7-1981. The 
very subject-matter had gone before. 
the Executive Council on 17-7-1981 in 
respect of the suggestion made by the. 
very learned single Judge and there 
also the decision of the Academic Coun- 
cil was affirmed. 


11. The question that now arises for 
decision is whether the circular letter 
Annexure ‘B’ dated 19-6-1881 issued 
by the Vice-Chancellor of the Univer- 
sity remains to be his decision’ or whe- 
ther it had come to be by ratification 
decision of the Academic Council and/ 
Or the Executive Council, If it can be 
held in accordance with law ` that 
because of the ratification of these. 
two bodies, it, for all legal purposes, 
can be termed as a decision of those 
two Councils, the validity or otherwise 
of the decision of the -Vice-Chancellor 
and existence or non-existenze of the 
emergency referred to in Sec, 11 (4) 
may not arise. The resolution of the 
Academic Council] dated 1-7-1981 and 
the resolution of the Executive Council 
dated 4-7-1981 are reproduced by us 
as translated by us, They, once for all, 
show that these two Councils which 
are representative bodies affixed, their 
sea] of approval so to say to the action 
of the Vice-Chancellor, though, in spe- 
cific terms, these two Councils did not 
state that they ratified or approved the 
action of the Vice-chancellor which 
culminated in the circular dated 19-6- 


1981. Their resolutions once for all and 
very unequivocally show tnat these 
two Councils were in full ` Know of 
what the Vice-Chancellor’ had done 


and that had taken the subsequent re- 
quisite steps to deal with the conse- 
quences of the decision of he Vice- 
Chancellor. This, in our opinion, must 
necessarily show that the Vice-Chancel- 
lor’s decision had come to be at any 
rate ratified by those two bodies. 
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:,12..The Supreme Ceurt had an oc- 
casion to deal with a situation of the. 
type-in the year 1976-77. In the case 
of Varanasaya Sanskrit Vishwavidyalaya 
v, Dr. Rajkishore Tripathi, AIR 1977 
SC 615 the. Supreme Court was deal- 
ing with Sec. 13 (7) of Varanasya Sans- 
krit- -Vishwa Vidyalaya Adhiniyam (28 
of 1956), which, from the discussion 
before the Supreme Zourt,in the re- 
ported- judgment, appears to be pari 
materia, if not identical with Sec. il 
(4). of this Act, The Supreme Court 
in. that case observes as follows:— (at 
a 


ti The emergency powers under 
Sec... 43 (7) of the Ac: are obviously 
intended for certain emergent situations 
necessitating “immediat= action.” Be- 
fore they can be exercised it must ap- 
pear that there is, in fact, such a situa- 
tion as to warrant the exercise of ex- 
traordinary powers 2onferred under 
Sec...13 (7) of the Act. It is apparent 
that the Vice-Chancellor has to report 
the action taken to the authority or 
other. body ‘which . in the ordinary 
course would have dealt with the mat- 
ter.’ It seems to us to. be rather ex- 
traordinary that, . despite these clear 
indications of the situan ion in which and 
the . extent to which th=, Vice-Chancellor 
may. exercise his emergency powers, it 
should have been held by the first 
Appellate Court and affirmed by the 
High: Court that the Vice-Chancellor 
had a.power to mak? an absolute or 
clear appointment without any restric- 
tion, Or obligation to place the matter 
before the Executive Committee for 
confirmation, We find that the Appel- 
late Court had gone te the extent of 
Saying that the Executive. Committee 
had “no jurisdiction” or power left to 
consider the case. We think that this 
is an. impossible view to take in view 
of the clear meaning o- the words used 
in Section 13 (7) of tke Act.. The ob- 
ject of the provision or reporting the 
matter to the body whch deals with it 
in the ordinary course zould only be to 
leave the final decision to that body 
when it does meet. In other words, the 
power of the Vice-Chancellor was, in 
our opinion, confined to making a tenta- 
tive decision which, whether he meent 
the appointment to be temporary or 
permanent was subject to confirmation 
by. the Executive Committee, Until 
then it: was‘ not final.. When that body. 
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refused to treat the appointment as per= 
manent. and to readvertise. the post, if 
clearly indicated its intention to specify ` 
the nature of the plaintiff-respondent's 
appointment which it alone could do.” 

In the case of Vice-Chancellor, Jammu 
University, v. Dushinant Kumar Ram- 
pal, AIR 1977 SC 1146, sub-sec, (4) of 
Sec, 13 of the Kashmir and Jammu Uni- 
versities Act (24 of 1969) had come to 
be examined. The said section is re- 
produced by the Supreme Court in 
paragraph 4 of the reported judgment. 
Section 11 (4) of the present Act is re- 
produced below : 

(4) (a) In any emergency which, in 
the opinion of the Vice-Chancelllor re- 
quires -that immediate action should be 
taken, he shall take such action as he 
deems necessary and shal] at the ear- 
liest opportunity thereafter report 
his action to such officer, authority or 
body. as would have in the ordinary 
course dealt with the matter. 


(b) When action taken by the Vice- 
Chancellor under this sub-section 
affects any person in the service of the 


Gujarat. University 


University such person shall be entitl- 


ed to prefer an appeal through the 
said officer, authority or body to the 
Executive Counci} within fifteen days 


from the date on which such action is 
communicated to him.” 


A comparison of the Sec. 13 (4) of the 
Kashmir and Jammu Universities Act 
and the above provisions of our Act 
would show the striking similarity be- 
tween these provisions. In that con- 
nection, the Supreme Court in - para- 
graph 9 observes as follows: “The 
Vice-Chancellor, therefore, clearly had 
power under Section 13, sub-section (4) 
to make an order of interim suspension 
if he thought it necessary to make such 
an order in an emergent situation which 
in his opinion called for immediate ac- 
tion. The respondent sought to contend 
that at the date when the order of sus- 
pension was passed, there was no emer- 
gency which called for immediate - ac- 
tion on the part of the Vice-Chancellor 
and, therefore, the foundation for tak- 
ing action under S. 13, sub-section (4) 
was wanting and the order of suspen- 
sion could not be justified under that 
provision. But this contention cannot 
be entertained by us since it has net 
been taken as a ground of challenge 
in the writ petition. Whether cr not 
there was: an emergency. -requiring im- 
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mediate action on the part of the Vice- 
Chancellor is entirely a. question of 
fact and if the respondent wanted to 
contest the validity of the exercise of 
power by the Vice-Chancellor under 
Section 13, sub-section (4) in making the 
order of suspension, he should have 
pleaded in the writ petition that the 
order of suspension was outside the 


power conferred under Section 13, sub- 


section (4) as there was no emergency.” 
In that case, it was further held that 
there was nothing in the Act of 1969 
which mélitated against the vesting of 
the power in the Vice-Chancellor to 
order interim suspension of a_ teacher. 


13. We, therefore, find in final an- 
alysis that the bodies that were entrust- 
ed with the power to deal with examina- 
tions had taken upon themselves the 
decision of the Vice-Chancellor and it 
is, therefore, too late in the day for the 
petitioners of these two petitions to 
challenge the action of the Vice- 
Chancellor as if it is his unilateral 
dec‘sion without there being any emer- 
gency. It was not disputed before us 
that between these two bodies, viz, the 
Academic Counci] and the Executive 
Council, the entire sphere of examina- 
tions stands distributed. As _ far 
as the conduct of examinations 
is concerned, it is within the purview 
of the Executive Council, As~“far as 
maintenance of the standards of teach- 
ing and maintenance of the standards 
of the examinations is concerned, it is 
the function of the Academic Council 
as per Sec, 22 (1) of the Act. Under 
clause (ix) of sub-see, (2) of Sec, 22 of 
the Act, the Academic Coun- 
cil can make Regulations regarding the 
examinations of the University and the 
conditions on which students shal] be 
admitted to them. When both the 
Executive Counci] and the Academic 
Council had taken the decision of the 


Vice-Chancellor as the basis of their 
subsequent actions or decisions, it is 
too late in the day for the petitioners 


of these two petitions to contend that 
Sec. 11 (4) of the Act is ultra vires or 
that the Vice-Chancellor had purport- 
ed to act without any authority of law 
and that too, by acting in the teeth of 
the Executive Council’s earlier resolu- 
tion Annexure ‘A’ dated 16-5-1981. 
All these arguments lose their force 
when we find that these two Councils 
themselves had not only accepted the 


Sonal V. Shah v. Gujarat. University 


A.I. R. 


Vice-Chancellor’s decision but had also 
approved of further steps to be taken 
in that regard. So, the contentions of 
the petitioners that the Vice-Ckancellor 
had purported to exercise his power 
under Sec. 11 (4) which was ultra vires 
or had purported to exercise his powers 
without there being any emergency are 
the pleas which are not required to be 
dealt with any further. In view of 
of this decision, we are also not re- 
quired to examine the alleged ultra 
vires character of Sec. 11 (4) of the 
Act. However, if we have to deal with 
this question cursorily, we have no 
hestitation in upholding the yires of 
Said sub-sec, (4) because of the Judg- 
ment of the Supreme Court in Jammu 
University v. D. K. Rampal (AIR 1977 
SC 1146) (supra) and also because 
there are enough guidelines in the sa‘d 
Sec. 11 (4) as to when those powers 
can be exercised by the Vice-Chancel- 
lor, The guidelines are the existence 
of the emergency as understood by the 
Vice-Chancellor and reporting the 
matter either to the Executive Council 
or to the Academic Counci] in whose 
sphere the subject-matter of the Vice- 
Chancellor’s decision falls. 

14. This brings us to the important 
question of this ‘petition, viz. whether 
the Vice-Chancellor or the Executive 
Council] and Academic Council had any 
power to dispense with the examina- 
tions at any stage of the studies. We 
have already referred to Sec, 4 (12) (b) 
of the Act. Despite all tall talks and 
Utopian ideals, it has to be noted as a 
hard fact of life that apart from im- 
parting education or instruction in 
various courses of studies and branches 
of learning, the conferment of de- 
grees and diplomas or grant of cer- 
tificates is one of the main objects of 
the Universities. It cannot be gainsaid 
that in the material world of the so- 
ciety, these degrees, diplomas and cer- 
tificates have their practical value and 
utility. Degrees, displomas and certifi- 
eates of different Universities and in- 
stitutions are valued in the society dif- 
ferently according to the standards 


available in those institutions at the 
relevant time and during the relevant 
periods. The Universities or institu- 


tions that distribute their degrees, dip- 
lomas or certificates freely without 
making any adequate and strict pro- 
vision for imparting instructions and 


D 


a 
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without testing whetker the trainees 
have imbibed and inculcated those in- 
structions and learning are treated with 
discount, whereas the Universities and 
institutions which ma-ntain strict stan- 
dards are always view2d with reverence, 
respect and recogn.tion.- This~in its 
turn confers on degree-holders special 
covetable bonus. Whether some pundit 
may agree in principle or not, the hard 
fact of life is that examinations are ac- 


knowledged as the dependable only 
media of ascertaining whether the 
trainee or student has been provided 


with instructions in ~warious courses of 
study and various brenches of learning. 


Talking of this Gujarat Uni- 
versity in . particuřar and con- 
ceding that at tne post-graduate 


leve] this University icself imparts some 
education or training at the University 
level, it cannot be denied that it is, by 
and large a Univers:ty that confers 
degrees and diplomas on persons after 
holding examinations or tests. That is 
why clause (12) of Sec. 4 (1) of the 
Act provides for the mower of the Uni- 
versity to hold examinations or tests 
and confer degrees and diplomas on, 
and grant certificates to, certain per- 
sons. It jis the mandate. of law and 
what is left to Academic Council and 
Executive Council onty the manner of 
holding examinations Who are those 
persons according to the’ said clause 
who are entitied to degrees or diplomas 
or certificates? Claus? (a) in  unmis- 
takable terms lays down that only those 
persons can be  rec*pients of degrees 
etc. who “have pursued approved 
courses of study in trie University or 
in an affiliated college, unless exempted 
therefrom, in the marner prescribed by 
the Statutes, Ordinances, Regulations 
and Rules and have passed the exam~ 
inations or tests prescribed by the Uni- 
versity.” The power js, therefore, con- 
ferred on the University by the legis- 
lature to grant degrees, diplomas or 
certificates after holding examinations 
or tests and such persons in order to 
be eligible for these degrees, etc., have 
to pass the examinatimns or tests pre- 
scribed by the University. The word 
“precribed” . occurring in this Act is 
not defined, but the reference to this 
word at various places in the body of the 
text of the Act shows that ‘prescribed’ 
means prescribed by Statutes, Ordinan~ 
ces, Regulations or Rules, In clause (12) 
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(b) of Sec, 4 itself, this phrase has been 
used, viz, “prescribed by the Statutes, 
Ordinances, Regulations or Rules”. In 


this connection, the Chapter No, (26) in 


the body of Ordinances is already re- 
ferred to, Order 121 in particular pro- 
vides for “Alterations of Dates of 
Examinations” when in the opinion of 
the Executive Council there is sufficient 
reason for altering the dates of exam- 
inations as fixed by the Ordinances, 
Nowhere, either in Statutes or Ordi- 
mances, there is even indirect reference 
to cancellation of examinations and 
the omission is not accidental but is 
intentional. As. stated by us above 
one of the main functions of this Uni- 
versity is to conduct examinations and 
confer on the successful] students who 
have cleared all the ‘prescribed’ exam- 
inations, various degrees in various 
Faculties-of their studies, O. 125 itself 
deals with ‘Exemptions’ from certain 
examinations in certain subjects. But, 
there is no blanket power referring to 
total exemption from examinations or 
cancellation thereof. Even ©. 129 
speaks of “Conduct of Examinations” 
according to schedule. Despite making 
very elaborate provisions for al] aspects 
touching the examinations, the Ordinan- 
ces are silent about total exemption 
from appearing at examinations. Ordi- 
nances 74 to 80 deal with University 
terms and the minimum requirement 
for attendance of keeping terms is to be 
found in O. 78. Order 83-B which deals 
with postgraduate students in Arts, 
Science, Commerce etc., provides that 
"No candidate for the M. A. M. Sc, 
M. Com.,.......,....Degree Examination 
shall be allowed to appear at the said 
examination, unless (1) he hag attended 
not less than two-thirds of the number 
of lectures delivered in the subject or 
groups of subjects in each term.” -By 
referring to various provisions, what 
we have been emphasizing is that 
total exemption from examinations was 
never mooted or conceived either by 
the Legislature or by the original 
framers of Statutes, Ordinances or Re- 
gulations. It cannot be disputed that 
the Executive Council and Academic 
Council which are authorized to make 
their own ordinances & regulations can 
act by: passing resolutions and it ean be 
said that these two bodies, by necessary 
implication, had ~ resolved to dispense 
with certain examinations referred to 
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above. However, the. -overweening pro- -visions of ‘law or without there ’: bene :, 
vision of-law-is the Act and this Act. -any provisions. of . law enabling: ` 


itself does not directly or indirectly 
confer any discretion on ‘the. University 
in this regard. 
provisions of - Sec. 4 (12) presuppose 
the holding of examinations or tests as 
a condition precedent to conferment: of 
degrees and diplomas or grant: of certifi- 
cates which could be made available 
only to those persons who have pursued 
approved courses of study in the Uni- 


versity or in the affiliated. College un- 


less exempted therefrom like external 
students in the manner prescribed by 
the Statutes, Ordinances, Regulations or 
Rules and unless they have passed the 
examinations prescribed by the Univer- 
sity. How can, a student who has not 


passed his M. A. or M. Com. Part I 
-examination at all and who because of 
these disturbances of the period between 
ganuary and part of April 1981, was 
Ziven option not to subject himself to 
‘appearing at those four Papers of Part I 
examination, be said to have become 
eligible for the degree in question? As 
stated above, the only 
mode of testing the acquisition of in- 
struction or knowledge and training 
is the examination. If that is done 
away with, despite insistence on them 
in the Act itself, it is to be held, as a 
matter of necessary and inevitable 
corollary, that the University, by giving 
On platter the option to the students 
to appear oor not to appear at those 
examinations, has abdicated its neces- 
sary and compulsory functions. 


15. Mr. Advocate General in this 
connection urged before us that it was 
not open to this Court to substitute its 
judgment for that of the Academicians. 
He also invited our attention to the fact 
(which. fact was not controverted) that 
at the meeting of 1-7-1981, 4-7-1981, 
18-7-1981 and 17-7-1931, the vast majority 
of the members of the Executive Coun- 
cil was also present. He also urged. by 
referring- to certain known names of 
persons who are the members of those 
bodies, that they ware the academicians 
.Jof repute and they were the best judges 
of the standards required for education. 
As far as broad -claims ‘go, Mr.- Advo- 
cate General’s ‘submission ‘is beyond re- 
proach. However, when this Court 
finds that eyen reputed . academicians 
are remiss in their statutory duties and 
have taken a decision against the pro- 


On the contrary, the. 


acknowledged | 


_ -8Yant ‘mass promotion it becomes: oe 
able to say that they had fallen from |: 
their high standards and- had ` “become 
, time-servers for the time: being.’ ‘ After 


all, law is not tng respecter of persona- 
lities, 


16. Mr. Advocate. General, however, 
in this connection pitched his argument 
on a higher plane. 
vehemently that the power ‘to hold 
examination” carries with it the -power 
‘not to hold examinations’ also: :and..to 
buttress his argument he pitched:: : his 
case On the provisions of Sec. 21 ‘of. the 
Bombay General Clauses Act; . 1904. 
The said Sec. 21-reads as follows:.: :., 


“Where, by any Bombay Act or ‘Guja- 
rat Act a power to issue notifications, 
orders, rules’ or by2-laws is conferred, 
then that power includes a power, ex- 
ercisable ‘in the like manner and’ ‘suüb- 
ject to the like sanction and conditions 
(if any). to add to, amend. vary. or 


rescind any notifications, orders. rules or 


by-laws, so issued. i 


The burden of. his submission. "therefore, f 
‘was that when the Legislature : clothed 


the University with the power "to hold 


examinations’, it is to be inferred:that - 


the University had the power ‘nop to 
hold examination’ also. 
left abstractly appears to be quite at- 
tractive; but we find that it holds no 
water whatsoever. The power of a 
public body, - when it partakes of the 
character of a-duty to certain persons, 
is not a power discretionary in charac- 
ter. A power coupled with a duty ‘is 
not a matter of sweetwill or caprice of 
the concerned public body or authority. 
As back as in the last century, the 
House of Lords had an occasion to: deal 
with this question in the celebrated 
case of Jullius v. Lord Bishop of Oš- 
ford, (1880) 5 AC 214. They observed : 
"The words in a Statute 
lawful” of themselves 

that legal]: 


merely make 


Their natural meaning is 
enabling only. But 


ority to do. 
permissive and 


there may be circumstances which’ may’ ~ 


couple the power with a duty to exer- 
cise it. It lies upon those who call for 
the exercise of the power to- show | that 
there is an ‘obligation ‘to: éxercise ` it.” 
Enabling words are always -compulsory:- 


He submitted véry = 


The argument — 


“it shall’ be 


and possible which there’ - 
would, otherwise, be no right or auth“ - 
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where there are words to: effectuate a 
legal: right, or a public Cuty. -The ex- 
position of. this law holds good even till 
this day & the Supreme Court . also 
has. accepted this as the correct exposi- 
tion of law. 


17. In the case of L. Hirday Narain 
v. -Income-tax Officer, Bareilly, AIR 
1971: SC 33, which was a case arising 


under the Indian Income-tax Act, 1922, `- 


exercise of power to rectify an error 
apparent from the record is conferred 
upon the- Income-tax Officer in aid of 
enforcement of a right. - The Supreme 
Court. observed that an Income-tax 
Officer concerned with assessment and 
collection of revenue and conferred 
with the power to rectity the order of 
assessment is bound to see that injus- 
tice to the assessee or to the revenue 
is avoided. It is furthe> observed that 
‘It is’ implicit in the nature of the 
power and its entrustment to the 
authorjty invested with quasi-judicial 
function under the Azxt,-.that to do 


justice it shall be exerdsed when a` 


mistake ` apparent from the record is 
brought to his notice by a person con- 
cerned with or interested -in the pro- 
ceedings.” The Supreme Court over- 
ruled. the decision of ^he- High Court 
and held that the High Court was in 
error in assuming ‘that the- exercise of 
power was discretionary and the In- 
-come-tax Officer could, even if the con- 
ditions for its exercise were shown to 
exist, decline to exercise the power, In 
this case, the above-mentioned judg- 
ment of the House of Lords was quoted 
with approval. As the Supreme Court. 
has noted “......... there may be some- 
thing in the nature of the thing. em- 
powered to be done samething in the 
object for which it is to be done, some- 
thing in the conditions xmder which it 
is to be done, something in the title 
of the persons for whose benefit the 
power is to be exercisec, which may 
couple the power with a duty, and make 
it the duty of the person in whom the 
power ` jis reposed. to exercise that 
power when called upon. to do so.” 
These words extracted from’ the Bishop 
of Oxford's’ case (1883-5 A. C. 214) 
(supra) were quoted with approval by 
the Supreme Court which-said that if the 
object: for which the power is- confer- 
red. is for the purpose- of- effectuating 
a: right, -there may -be-a auty gasi upon 
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` orderi 
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. the donee-of the power- to exercise it 


for the benefit- of- those who have that 
right when required: on their: behalf, To 
the same effect is the law laid down 
by the Supreme Court in the case of 
State of Bihar..v. D. N. Ganguly, AIR 
1958 S: C. 1018, where the Supreme 
Court clearly negatived the contention 
that the appropriate Government which 
was clothed with the power to make 
a reference under the [Industria] Dis- 
putes Act had got the power to cancel 
or supersede it, obviously because ‘such: 
a power is meant for the benefit of 
some persons, -In the case of Chief 
Controlling Revenue Auhority v., Maha- 
rashtra Sugar Mills Ltd, ‘AIR 
1950 SC 218, the five Judges’ Bench 
of the Supreme Court held that ‘the 
power to make a reference under S. 57 
of the stamp Act is not only for the 
benefit of the revenue but enures also for 
the. benefit of the party affected by the 
assessment and that it was a power 
coupled with a duty cast on_him, as 
a public officer to do the right thing 
and when an important and intricate 
question: of law in respect of the 
construction of a document arises; as 
a public servant it'is his duty to make 
the reference, If he omits to do so; 
it is within the -power of the Court to 
direct: him to discharge that duty, and 
make a reference to the Court, 


18. Mr. - eset General in this 
connection had invited our attention 
to the Craies on the Statute Law, 
Seventh Edjtion, Page 284. In particu- 
lar, he invited our attention to the opi- 
nion of the author that “Statutes passed 
for the purpose of enabling something 
to be done are usually ‘expressed in 


, permissive language, that is to say, it 


is enacted- that “it shall be lawful,” 
etc., or that “such-and-such a thing may 
be ‘done, » “Prima facie, these words 
import a discretion, and they must be 
construed as ‘discretionary unless there 
be anything in the subject-matter to 
which they are applied, or in any other 
part of the statute, to show that they 
are meant to be. imperative.” He then 
invited our attention to the case of 
Narain: Dass v. Karam Chand, AIR 
1968 Delhi 226, which is a case regard- 
ing the: cancellation of the commission 
suo motu by. the -Court.- It is truism to 
state that where a power to issue an 
-is conferred by a statute,. that 
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power includes a power, exercisable in 
like manner, to vary or rescind that 
order on the principle laid down in 
©. 21 of General Clauses Act. The 
learned Judge of the Delhi High Court, 
however, has made it clear that the 
said power is confined to a case of an 
earlier order dealing with a procedural 
aspect to which no finality could be at- 
tached. This case, therefore, stands on 
its own facts where the power to issue 
commission was a procedural matter 
within the judicial discretion of the con- 
cerned judicial Officer. The second 
case of Ravi Kiran Jain v. Bar Council 
of U. P. AIR 1974 All 211. deals with 
the procedural aspect of holding elec- 
tion under the provisions of the Advo- 
cates- Act (1961) read with Rules under 
Bar Council] of Uttar Pradesh Rules 
(1958). In our view, this decision deal- 
ing with procedural aspect of a duty 
to hold election’ can hardly render any 
assistance to the case of the University. 
The third case sought to be relied upon 


is of Sampat Prakash v. State of 
Jammu and Kashmir, AIR 1970 SC 
1118. The question that cropped up 


before the Supreme Court in that case 
pertained to Article 370 in its applica- 
tion to Jammu and Kashmir. It was 
held in that case that the President 
could validly pass Constitution (Applica~ 
tion to J. and K.) Orders in 1959 and 
1964 extending time for giving protec- 
tion to any law relating to preventive 
detention in Jammu and Kashmir 
against invalidity on the ground of in- 
fringement of any of the fundamental 
rights guaranteed by Part III of the 
Constitution, when the constitutional 
provision itself conferred on the’ Pre- 
sident certain power and from the very 


nature of things, it appeared to be dis- . 


cretionary. The whole argument put 
forth on behalf of the petitioners was 
negatived by the Supreme Court. In 
our view, this judgment hardly ren- 
ders- any aid to the contention of the 
Tes ponapnia 


19. The close ‘examination of al] the 
above quoted exposition of law makes 
it clear as a matter of general pro- 
position of law that if any power is 
conferred on a public authority to 
enable that ‘authority to discharge its 
duties to -a citizen or to the public at 
large, that authority cannot refuse to 
exercise those- powers on the specious 
plea that to exercise the power or not 
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nations, the power is not a 
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to exercise the power js within its dis- 
cretion or sweet will. In prozedural or 
peripheral matters, such enabling pro- 


visions are to be treated as discre- 
tionary: but, in ‘matters of substance 
in matters of Public concern, they are 


to be treated as the mandate of law 
that cannot be eseaped by involving 
claim that power is an enabling one 
which pOwer may or may not be wield- 
ed by the authority concerned, Let us 
test the facts of this case in the light 
of the above settled legal position. The 
degrees or diplomas conferred by this 
University have 2 useful social purpose 
to be served. Day in and day out, we 
come across the provisions of rules and 
regulations which lay down that ac- 
quisition of a particular kind of degree 
is a requisite qualification for a person 
to be gualified for a certain public ap- 
pointment or for a certain public as- 
signment, Recognised University de- 
grees and diplomas, therefore, have to 
serve public purpose apart from serving 
the individual needs of examinees or 
candidates, A University cannot ar- 
rogate to itself the claim that it will 


-not conduct examinations and will not 


confer degress or diplomas or grant any 
certificates. If this Gujarat University 
itself adopts such a course, it wil] be 
denuded much of its significance and 
utility if jt does not reach a moribund 
state, When the University, therefore, 
is clothed with the power to hold ex- 
aminations and then confer degrees on 
those persOns who have. cleared exam- 
matter of 
its sweet will or discretion or caprice 
but if is a matter of its duty to be dis- 
charged within certain frame-work. A 
holder of a First Class Degree of: this 
University will not have only the satis- 
faction. of being superior to others who 
have cleared the examination with 
Second Class or: Third Class: but, in the 
practical day-to-day life, such a First 
Class student will stand to gain. Let us 
take one illustration of an M. A. stu- 
dent. He has passed both Part I and 
Part IL examinations with First -Class 
marks, The recipient of this mass pro- 
motion bounty may in his discretion 
choose to appear only at the M. A-II 
examination with four papers. Having 
been required to prepare intensively 
only for four papers, he will obviously 
have an upper age over the former 
student, A student who gets First 
Class marks on the aggregate, total of 
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marks in the eight papers; and a stu- 
dent who gets First Class on the basis 
of aggregate marks of only four papers, 
cannot besaidtobeon par and still, this 
University wants to treat both of them 
On par, This is the direct outcome of 
its unauthorized action of giving mass 
promotions in the case of M. A. stu- 
dents. 


29. Mr. Advocate General, ‘ however, 
in this connection put forth an ingeni- 
ous argument. Perhaps realising that 


the cancellation of examinations might | 


be hit by the dereliction of duty on the 
part of the University, he alleged that 
the University had not cancelled the 
examination but had madé it only op- 
tional. This is only-an euphemistic. way 
of describing what: in practical life will 
be cancellation of the exarnination. 
Firstly, to a regular student of M. A. 
First Year, it will not be at all obliga- 
tory to appear at that examination and 
€arn the degree by proving his fitness 
only in four subjects. Such a student 
is free to appear in~M. A. Part I ex- 
amination in October 1981, but this is 
left with no significance because he is 
given an option to tag or ‘not to tag his 


marks at M. A. Part I examination and - 


the marks of the M. A. II exam- 
ination. Js this -the decision “then 
of the student concerned or of the Uni- 
versity ? Looking to the trend of -our 
younger generation, not being properly 
led by the leading - academicians, who 
want to appease the momentary impul- 
ses of immature students, it is reason- 
able to infer that a vast majority of 
such students would exercise the option 
not to appear at-the examinations. and 
thus make the alleged action a matter 
of mockery. Even if a few and far be- 
tween students think of appearing at 
such examinations in October 1981, they 
would not ordinarily put their heart in- 
to it because they are told. well in ad- 
vance that the marks they procure at 
this examination of M. A. Part I willbe 
reflected in their tota] evaluation if and 
only if it was to their advantage and 
that if it was.to their detriment.in any 
manner whatsoever, it will not be taken 
note of.. Is this the standard of acade- 
micians to be adopted? Are they not 
expected to decide the questions falling 
within their pious domain themselves ? 
They cannot leave the question’ to the 
vagaries of unfortunate youngsters 
having no proper guidance from their 
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high-ups in.the academic world. So, we 
have no manner of doubt whatsoever 
that this alleged optiona] examination 
is nothing but a device, intended or 
unintended, to deceive the legal scrutiny 
of their action, Could not these acade- 
micians in thet charge of the Acade- 
mic. Council and in the. charge of Execu- 
tive Council ably guide, assisted’ by the 
Vice-Chancellor, that stick to examina- 
tion, Even by courting some displea- 
sure, they were required to stick to 
their earlier decision. of 16th May 1981. 
Could they not know that if they could 
hold examinations for’ all professional 
courses, if they could hold examina- 
tions for the degree examinations, there 
was: nothing to prevent them from hold- 
ing the similar ` examinations for the 
First Year and Second Year students of 
Arts, Science and Commerce and for 
M. A, M, Com., and’ M.: Se. Part I ex- 
aminations? To us it appears that 
these persons on whose shoulders lay a 
heavy responsibility of guiding the 
younger generation, on whom depended 
the credit of the degrees, diplomas and 
certificates, of these ‘Universities, became 
remiss in their duties because they 
were out to please some element of the 
student world or they had not the 
courage to face the ‘outburst of temper 
of a few misguided souls, It is ex- 
pected of highly placed persons to be 
eyen unpopular when they are. out to 
discharge their public duties. All tall talks 
of academicians’ concern fall flat when 
we remember that it was only for this 
year that this expediency was resorted 
to. This. on the contrary, would show 
that even according to these academi- 
cians, examinations (which are cancel- 
Jed) are requisite for maintaining stan- 
dards of education, but they were done 
away with only in 1980-81. ‘This is no- 
thing Short of time-serving attitude of 


Gujarat University 


those academicians. ` 


21. Mr. Advocate Genera] had also 
invited our attention that the formal 
amendment of the Ordinance was on the 
anvil so as to regularize the mass pro- 

motion. As we have held that the Uni- 
versity has no power to do away with 
examinations, requisite for conferment 
of degrees or diplomas or granting of 
certificates, this question is not required 
to be examined by us. 


22. In the above er we. 
eannot but hold that the decision of the 


Vice-Chancellor ratified or approved by 
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‘the Academic - Council and Executive 
Counci] in giving -mass promotions was 
a decision bad at law and without any 
authority of law and, therefore, it is 
to be treated as non est for all purposes. 
- {The action of giving mass promotions is, 
therefore, declared by us to be bad 
fat law and as a corollary the Univer- 
Sity is bound to hold examinations for 
those courses of study including M. A. 
and M. Com, Part I, As the new term 
has already commenced, it is. open to 
the .University to make a provision that 
the students who are allowed to keep 
terms in the higher class would be 
liable to clear the earlier examinations 
before the results for higher examina- 
tions are declared to their advantage. 

23. This brings us to the question of 
discrimination. When we have held 
that the giving of mass promotion itself 
is bad, the question of discrimination 


does not require to be dealt with at all. 


This question would have arisen only 
if owe had held that the decision to 
give mass promotion was a lega] one 
and as a corollary was required to be 
extended to the external students as 
well. We, therefore, do not think it at 
‘all necessary to examine this question. 

24. In the above view of the matter, 
we pass the following order : 

Special Civi} Application. No, 2530 of 
1981 : . 

Special Civil Application is allowed. 
-We quash the order or decision contain- 
ed in Annexure ‘B’, the circular letter 
issued by the Vice-Chancellor pursuant 
to his decision. ‘purporting to have been 
_taken by him under Sec. 11 (4) of the 
Gujarat University Act, 1949, which 
decision had come to be ratified or ap- 
proved by the. Academic Council ‘and 
the Executive Council of the University 
and we further direct the respondent 
University to hold the examination for 
M. A. Part I and all other examinations 
without mass promotions which were 
-ordered to be given. Rule is according- 
iy made absolute in Special Civil Ap- 
plication No. 2530 of 1981.. | 

Special Civil. Application No. 2779 of 
1981 : 
The petition is allowed-by declaring 
that the respondent had no power or 
authority to promote any student to 
any class without holding appropriate 
examinations, ` ‘Rule is accordingly made 
absolute. 

25. In- both the matters, thé respon- 
‘dent’ University shali pay the costs. of: 
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the petitioners and bear their - own, 
The State of Gujarat to bear their own 
costs, 


26. The ached Advocate General 
appearing for the Gujarat University 
applies under Art, 183 (1) of the Con- 
stitution for leave to appeal to the Sup- 
reme Court. In‘ our opinion, the point 
of law involved.in this case is a sub- 
stantial question of law of general im- 
portance and it is better that it js de- 
cided by the Supreme Court so that the 
law is settled finally for all times. 
Under these circumstances, leave under 
Art. 133 (1) is granted. i 

27. Operation cf the order passed 
by us is stayed for a period of three 
weeks to enable the University to ob- 
tain appropriate orders from the Sup- 
reme Court. 

Petitions allowed. 
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Miss Sonal V. Shah, Petitioner v. The- -_ 


Hon’ble Mr, Justice, 
and Others, Respondents, 


Special Civil Appln. No, 3594 of 1981; 
D/- 9-9-1981. 


Constitution of India, . Art, 226 — 
Nature and scope of proceeding under 
— Review application against judgment 
of Division Bench in writ petition — 
At the time of filing review application, 
one of - Judges constituting Division 
Bench retired — Order of Chief Jus- 
tice posting review application before 
Full Bench — Writ petition against the 
same — Not maintainable — (Bombay 
High Court (Appellate Side} Rules 
(1960), Part I Chapt. 1, R., 6). 

When a writ petition was finally de- 
cided on aq particular date by a Divi- 
sion Bench consisting of Divan C. J. 
and Bhatt, J., and the Gujarat Univer- 
sity (the main respondent). filed an ap- 
plication for review Of the judgment in 
the said writ petition, but since on the 
date when this review application was 
filed Divan C. J. had retired, .so. the 
review application was. posted: for hear- 
ing before a Division consisting of 
Thakkar C. J. and. Bhatt, ‘Ji, however 
while the review. application was pend- 


M. P. Thakkar 


‘KY/LY/E941/81/SSG" 9 Ee 


3 


f’ 


a 


. -said challenge. has. merit. 


“unless the area of 
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. ing. for admission beforə`the said Divi- 


sion -Bench, Thakkar €C. J. by an order 
posted the said review application for 
hearing before the Full Bench under 
Rule 6 of Part I, Chapt. 1 of the Bom- 


i bay High Court Appel-ate Side Rules, 


a writ petition for ssue of writ of 
mandamus against the Chief Justice 
challenging his order of reference post- 

ing the review application before the 
Full’ Bench and for issue of writ of 
prohibition against the said Ful] Bench 
to hear the said review application was 
not maintainable, (Paras 7 to 13) 


The High Court 
court of record is entitled to consider 
the question of jurisdiction whenever 
it is raised in a proc2eding before it. 


Unlike a court of limited’ jurisdiction, 


Stich superior court is entitled to deter- . 


mine for itself the question about its 
jurisdiction, imless it is expressly shown 
that it is beyond its jurisdiction, There- 
fore, once the jurisdiction of the Full 
Bench is challenged before it on the 
ground of ‘the vaidity of the 
reference, the - Full Bench will 
have to try and decide whether the 
(Para 6) 
| Tf there are two modes of invoking 
the jurisdiction of Hige Court to seek 
the same relief, an aggrieved party 
cannot simultaneously or consecutively 
invoke both, no matter that the juris- 
diction are different. Parallel or succes- 
sive exercise of jurisdiction by the 
‘Same’ Court in its different Divisions in 
regard to the’ same subject matter is 
not contemplated, especially when the 
entertainment of and grant of relief in 
One proceeding would not be possible 
dispute covered in 
‘another . proceeding is: trenched upon 
‘or traversed. ALR 1970 3C 1 Foll. 
(Para 9) 
- The Full Bench seized of the review 
application is not. an. inferior court: but 
a-cóurt of co-ordinate jurisdiction, The 
Full Bench cannot be restrained from 
proceeding further’ with the hearing ‘of 
the -review application by -a writ of or 
‘in “the: nature ‘of-- prohibition issued by 
ariother Bench ‘of. same High Court -on 
the basis that it lacks jurisdiction, in- 
“eluding the jurisdiction to decide the 
question of its > own jur-_sdiction. 
re) maa. A i (Para 10) 
: “The validity of the order making the 
" befctence which‘ ‘has ‘resulted in the 
constitution- of . _ the. Pu . «Bench. is. .a 
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being a superior, 


appreciate the 


- 2. The petitioners 
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and the. Full Bench 
being a Court of plenary jurisdiction 
would undoubtedly be entitled to deal 
with and decide the same and, if and 
when it decides the same, its determi- 
nation would be open to challenge only 
in an appeal and not in a collateral 


jurisdictional fact 


proceeding. Nature of jurisdiction of 
High Court explained. AIR 1966 SC 
1089 Dist. (Para 11) 


Even if it is assumed that the Full 
Bench dealing with the review appli- 
cation is not the only forum in which 
the question of the validity of the re- 
ference can be urged and decided, 
that Full Bench is indubitably com- 
petent to entertain and decide such a 


dispute, (Para 13) 
Cases Referred: Chronological Paras 
(1981) Misc. Civil Appin, No, 434 of 
1981, D/- 18-8-1981 ` (Guj) 2 
(1981) Spl. Civil Appln. No, 2530 of 
1981, D/- 18-8-1981 (Gui) 2 


(1969) 2 SCJ 745 9, 13 
(1966) 2 SCA 363 6 
AIR 1966 SC 1089 : (1966) 1 SCJ 515 11 
AIR 1959 SC 493: 1959 All LJ 626: 

. 1959 SCJ 495 l 6. 
- B.. R; Shah- with K. N.. Raval. for 
Petitioner, 


P. D. DESAI, J.:— This writ peti- 
tion under Art. 226 of the Constitution 
challenges the validity of Rule 6 of 
Part I, Chapter I of the Rules of the 
High Court of Judicature at Bombay, 
Appellate Side, 1960, which are the law 
in force, and the order dated Septem- 
ber 1, 1981 passed by the learned Chief 
Justice in exercise of the poOwérs con- 
ferred by the said rule whereunder a 
review application, being Miscellaneous 
Application No, 434 of 1981, which was 
pending for admission before a Divi- 
sion Bench, was referred to a Full 
Bench consisting of himself, N. H. 
Bhatt, J, and a third: learned Judge. 
Be it - stated at the outset 
that though swe have referred 
above to Rule 6, in the- course of the 
impugned order as well as in the peti- 
tion; the ‘said rule has been ‘erroneously 
referrd to as Rule 2 (6). In order to 
merit of the important 
questions which arises for’ considera- 
tion, a few facts require to be stated. 


AIR 1970 SC 1: 
AIR 1967 SC 1: 


i herein had insti- 
tuted Special Civil Applhn. No. 2530 of 
198]. which was heard and finally de- 


. cided., on 18-8- -1981 bY. a Division Bench a 
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consisting of the then learned Chief 
Justice Mr. B. J. Divan and N. H. 
Bhatt, J. The Gujarat University, which 
was the main respondent in the said 
writ petition, instituted Misc Civil 
Appin. No. 434 of 1981 seeking review 
of the judgment and order passed on 
18-8-1981 in the said writ petition, At 
the time when the review application 
was filed, one of the Judges constitu- 
ting the Division Bench which heard 
the main petition namely, Divan, C. J. 
had retired, The review application 
was, therefore, posted for hearing be- 
fore a Division Bench consisting of the 
learned Chief Justice Mr. M. P. Thak- 
kar and N. H. Bhatt, J. While the review 
application was pending for admission 
before the said Division Bench and after 
it was heard for sometime, the learned 
Chief Justice passed the order which 
is impugned herein. Pursuant to the 
Said order, the review application was 
posted for hearing before the Full 
Bench consisting of the learned Chief 


Justice and N. H. Bhatt and A, M. 
Ahmedi, JJ, Subsequently, however, 
the learned Chief Justice withdrew 


‘ from the said case and V. V. Bedar- 
kar, J. joined the Full Bench, The Full 
Bench reconstituted accordingly has 
been hearing the review application for 


admission since yesterday and the 
hearing is actually in progress even 
now. 


3. The impugned order is challenged 
on several grounds. Briefly stated the 
challenge js :— 

(1) that the administrative power 
under Rule 6 could not have been 
exercised when the Division Bench was 
Seized of and was actually proceeding 
with the preliminary hearing of the 
review application: 

(2) that the withdrawal of a matter 
pending for judicial decision before a 
Division Bench of this Court and its 
assignment to a Full Bench in the pur- 
ported exercise of the administrative 
powers conferred by rule 6 would un- 
dermine the judiciaj power conferred 
on and exercised by the High Court 
through its different Benches: 

(3) that if the said rule were con- 
strued as conferring such powers on 
the learned Chief Justice, the provi- 
- sions of rule 5 of Part I of Chapter I 
of the Bombay High Court Appellate 
Side Rules, 1960 would be rendered 
nugatory and it would also expose 
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- jurisdiction, it is. 


A.L R. 


rule 6 to the ‘challenge that it is ultra 
vires. the rule-making power conferred 
upon the High Court by various con- 
a and statutory instruments: 
an 

(4) that if such construction of rule 6 
is inevitable, the rule requires to be 
struck down as ultra vires. 


~- 4 When the matter was called on 
for preliminary ‘hearing before us, we 
pointed out to the learned Counsel ap- 
pearing on behalf of the petitioners 
that there were two initial difficulties 
in his way, one .affecting the maintain- 
ability of the petition and the other 
the right to relief therein, and that un- 
less those difficulties were resolved, it 
would not be possible to entertain the 
present writ petition, The difficulties, 
which were pointed out, are as follows: 


(1) The Full Bench, which is in sei- 
zin of the review 
which is actually hearing the same for 
admission, is entitled and competent 
to deal with and decide the question 
of the validity or otherwise of the re- 
ference of the matter to a Full Bench 


because the issue touches upon its 
jurisdiction to hear and pass appro- 
priate orders on the review ap- 


plication and such an issue cannot be 
collaterally decided by a different 
Bench in a separate 
tuted in the writ jurisdiction: and ` 


(2) Even if, in the exercise of writ 
open to this Bench 
to entertain and decide the question 
as to the validity of the reference, 
having regard to the fact that there is 


an effective, appropriate, . convenjent 
and beneficial remedy available for 
seeking the decision of the said 
question, by raising the same in the 
review application before the Full - 
Bench, no relie? is required to be 


granted in the writ jurisdiction and, in 
any case, the interests of justice do not 
require that such relief should þe 
granted in the present proceeding, in 
the overall circumstances of the case, 


We have heard the learned Counsel] on 
both these points and we are not satis- 
fied that the difficulties have been over- 
come, 

5. The issue as to the validity or 
otherwise of the reference of the review 
application to a Full Bench apparently 
raises a question bearing upon the juris- 
diction of the Full Bench, By jurisdic: 


application and ` 


proceeding insti- | 


w 


4) 
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tion we mean the authcrity to deal with 
and decide the review application and 
not the initial jurisdiction to entertain 
the review application. If, on the facts 
and in the’ circumstarces of the case, 
either because of the Jack of power in 
the Jearned Chief Justize or because of 
the condition precedert for. the refer- 
ence is not satisfied or on account of 
the existence or non-existence, as the 
case may, of certain material or rele- 
vant factors, the reference is illegal or 
ultra vires and, econsecuently, the Full 
Bench is not validly seized of the mat- 
ter, then, the Full Bench may - tack 
jurisdiction. The moot question, how- 
ever, is as to what is the remedy of 
the aggrieved party amd which is the 
authority competent to decide the = 
issue, 


6. In the context of teen: courts 
or tribunals with limited jurisdiction, 


_it ig well settled that omly if the legisla- 


ture hag entrusted them ` with the 
jurisdiction, including ~he ‘jurisdiction 
to determine whether the preliminary 
state of facts on whick the exercise of 
their jurisdiction depends exists, then 
such courts or tribuna:s will have the 
power to determine the existence of 
otherwise of the facts giving the juris- 
diction “(see Chaube Jagdish Pd. - v. 
Ganga Prasad, AIR 1659 SC 492). ‘In 
‘other words, in case’ of inferior courts, 
tribunals and 
possess plenary jurisdiction, the power 
to decide whether or not the jurisdic- 
tional facts or the deseribed situation 
exists will have to be expressly confer- 
red and, unless it is shOwn on the face 
of the proceeding that such matter is 
‘within their cognizance, they will not 
have the power to consider and deride 
the question. As regards the superior 
courts of plenary jurisdiction, however, 
the position is entirely different, Prima 
facie, no matter is deemed to be be- 
yond their ‘jurisdiction unless it is ex- 


` |pressly shown to be, so, The High Court, 


therefore, being a superior court of re- 
cord is entitled to consider the. question 


of jurisdiction whenever it is raised in — 


a proceeding before it. Unlike’ a court 
of limited jurisdiction. such superior 
court is entitled to detarmine for itself 
the question about its jurisdiction, un- 
fless it is expressly shown that it is be- 


yond its jurisdiction (see Naresh v. State’ 


of Maharashtra, AIR 1967 SC 1). 
Under the circumstances, in the review 
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application, the. Full Bench will be en- 
titled. to determine, if and when it is 


called upon to do so, the question as to, 


its jurisdiction, depending upon the vali- 
dity or otherwise of the reference. The 


inquiry would. comprehend both the ex-. 


istence or otherwise of the power to 
make the reference and the validity of 
the impugned order of reference in the 
light of the facts and circumstances of 
the case. Such an. inquiry would . be, 
in a sense, of a collateral nature, since 
it has no direct relation with the deci- 
sion of the actual dispute between the 
parties, which has been brought before 
this Court .in the review application. 
However, the, inquiry is substantially 
and directly connected with the pro- 
ceeding, inasmuch as it touches upon 
the jurisdiction of the Full Bench to 
deal with and decide the review ap- 
plication. Therefore, once the jurisdic- 
tion of the Full Bench is. challenged 


. before. it on the ground of the validity 


of the reference, the Full Bench will 


‘have to try and decide whether the said 


challenge has merit. Ordinarily, ‘such 
determination will have to precede the 
determination of the actual question 
which the Full Bénch has to try, un- 
less, of course, the party raising the 
challenge gives up the same at some 
stage of the proceeding and _ invites 
decision on merits, or the Full Bench 


‘considers that the issue is truly a non- 


issue.-on some such or Similar grounds, 
or postpones ‘its consideration to a later 
stage of the hearing on any other re- 
levant ground, 


7. Be it stated at this stage that in 
the affidavit-in-reply dated September 


1, 1981 filed in the. review application 


by one of the petitioners herein, who is 
one of the respondents: in the said pro- 
ceeding, the question as to the refer- 


ence of the matter to a Full Bench has,- 
following’ 


in - fact, ‘been raised in the 
terms : i 


. "In any case, I submit that refer- 
ence of. the matter to a Full Bench ` 
may not be appropriate as there is no, 
question of _any . review being referred | 
to a Bench larger than the original 


> 
y 


Bench which. heard the main matter.” 


Although the contention is not high- 


‘lighted precisely and adequately in the. 


terms in which it is presented in this 
writ petition, presumably because 


-the - 


affidavit was filed before the impugned, 
order was actually made, the question. asi. 


~ 
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to the validity of the reference would 
appear to be in issue in the matter, If 
and when it is precisély raised in the 
said. proceeding, its brooding omnipre- 
sence is bound to be felt at the thresh- 
hold and at every subsequent stage of 
the hearing of the review application. 


8. The question then is whether the 
present writ petition, which seeks to 
raise the selfsame question, is maintain- 
able. Article 226 of the Constitution, 
in so far as it is relevant for the -pre- 
sent purposes, empowers the High Court 


fo-issue to any person or authority 
directions, orders or writs, including 


writs in the nature of mandamus, pro- 
hibition and certjorari, or any of them 
for the enforcement of any of the rights 
conferred by vart TI and for any other 
purpose, Ordinarily, the writs, orders 
and directions are not available against 
“any person” or “for any purpose” but 
Jare available against “any person to 
whom” and for “any purpose for which” 
the various writs therein mentioned can 
be issued according to the well-settled 
rules governing the issue of such writs. 
In the instant case, the prayers, in sub- 
stance, inter alia, seek a writ of or in 
the nature of mandamus against the 
learned Chief Justice, in so far as the 
impugned order of reference is con- 
cerned, and a writ of or in the nature 
of. prohibition against the Full Bench 
seized of the review application so as 
to restrain it from dealing any further 
With the matter. Of course, so far as 
the latter part of the relief is concern- 
ed, what has been sought in express 
terms is only an interim relief staying 
the further hearing of the review ‘ap- 
plication before the Full Bench, How- 
ever, it is apparent that the foundation 
for seeking the interim relief.is the 


supposed lack of jurisdiction in the Full 


Bench to deal with and decide the re- 
view application. That apart, the ques- 
tion of jurisdiction of the Full Bench 
would be inherently in issue once the 
relief against the impugned order of 
reference is claimed. The question for 
consideration is whether the petition 
{seeking such reliefs is competent, 


9. A writ of or in the nature of 
mandamus can issue to the Chief Justice 
in regard to his administrative orders 
requiring him to do some particular 
thing which- pertains to his office 
is in the nature of a public duty in ac- 
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and . 
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cordance with ` ‘law. Theoretically, . 
therefore, an order of reference made:’ 


by the Chief Justice in the purported 
exercise of his administrative powers 


under Rule 6 can be brought into que- - 


tion in a writ petition and a writ of or: 
in the nature of mandamus can ‘issue 
requiring him to perform his public 
duty in accordance with law, if proper 
grounds are made out, However, :* the 
question will have to be examined ¢: in 
each case not from an academic ‘point 


. of view but in the light of the circum- 


stances of the case. In the instant.case, 
as earlier held, the aid of this Court 
is already invoked and/or can be legiti- 
mately invoked in the pending review 
application to question the validity of 
the reference and the Full Bench deal- 
ing with the said proceeding is fully 
empowered to deal with the question. 
Under such circumstances, it is difficult 
to appreciate as to how the selfsame 
issue can be raised in an independent 
proceeding by invoking the writ juris-] 
diction of this Court. It is true that 
justice is administered in this Court: in 
different . jurisdictions by different 
Benches of this Court. However, - the 
functions discharged- in different juris- 
dictions are ultimately in the exercise 
of the judicial power inherent in or 
vested in this Court under the Con- 
stitution and the laws. If there are two 
modes of invoking the jurisdiction of 
this Court to seek the same relief, an 
aggrieved party cannot simultaneously 
or consecutively invoke both, no matter 
that the jurisdictions are different. Par- 
allel or successive exercise of jurisdic- 
tion by the same Court in its different 
divisions in regard to the same sub- 
ject matter is not contemplated, espe- 
cially when the entertainment of and 
grant of relief in one proceeding would 
not be possible unless the area of- dis- 
pute covered in another proceeding isy 
trenched upon or traversed. The deci- 
sion in Shankar v. Krishnaji, AIR 1970 
SC 1; which holds that once she High 
Court has dismissed a revision applica- 
tion against an appellate order, another 
set of proceedings under Article 226 or 
227 cannot be instituted to challenge the 
Same appellate order because. of: the 
doctrine of merger, supports this view 
in principle. Under the. circumstances, 
the writ petition, in so far as it seeks 
a writ-of or in the nature of mandamus 


against the learned Chief Justice in 


r 


” 
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regard - to: the impugned 
ference is not maintainable, 
10. Viewed: in .the context of. the 
writ of or.in- the natur2 of prohibition, 
the situation is. still wcrse. The Full 
Bench seised of. the review application 
is not an inferior court but a court of 
co-ordinate jurisdiction. It is a divi- 
Sion of the.superior court of record of 
which this Bench is also a part. The 
Full Bench ‘is competent to consider 
and decide in the pencing proceeding 
the- question of its jurisdiction, depend- 
ing upon the validity or otherwise of 
the reference. The Full Bench cannot 
be restrained from pro>eeding further 
with the hearing of. the review applica- 
tion by a- writ of. or m the nature of 
prohibition issued by another Bench of 
this Court -on the basis that it lacks 
jurisdiction,-. including the | jurisdiction 
to decide-the question of its own juris- 
diction. 
of relief of or in the nature of writ 
of prohibition is that an inferior court 
is exceeding its jurisdiction. In the 
context of things and :n the situation 
above outlined, it. woud be impossible 


order of re- 


to hold that a writ -pe“ition woud lie . 


seeking such a relief, 

- Jl, It was urged on behalf be the 
petitioners, however, that since. the 
Full Bench owes its. constitution to an 


order made in exercise of the powers’ 


conferred by Rule 6, it might not be 
competent to decide the validity of the 
impugned order of reference or the 
validity of the rule itself. The submis- 
sion is apparently mssconceived. We 
have held above that the validity of 
the order making the reference which 
has resulted in the constitution of the 
Full Bench is a jurisdictional fact and 
that the Full Bench being a court of 
plenary jurisdiction it would undoubted- 
ly be entitled to deal with and decide 
the same and, if and when it decides 
the same, its determiration would. be 
open to. challenge onl} in an appeal 
and. not-in a collateral proceeding. So 
far as the validity of the rule is con- 
cerned, the analogy -idrawn from the 
decisions such as K. S. Venkatraman & 
Co. v. State of -Madras, AIR 1966 SC 
1089 given in. the cont2xt of provisions 
Of the taxing statutes is wholly . inap- 
: ` plicable. The basis of =hose. decisions is 
that authorities under a taxing. statute 
are not concerned with the validity of 
: the. taxing: provisions. znd the question 


‘of. ultra. vires is foreigr to. the scope of 
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their. jurisdiction. Any point relating 
to the constitutional validity of a taxing 
provision could not be raised before the 
income-tax authorities and, therefore, 
neither the High Court nor the Supreme 
Court would go into those matters in a, 
reference . from the decisions of those 
authorities because the advisory power 
of the High Court and/or Supreme 
Court as also the ‘appellate power of the 
Supreme Court is itself derived from 
the statute and also because such a 
question could not be said to arise out 
of the orders of those authorities, Such 
is not the situation.in the context of 
the réview application referred to the 
Full Bench under Rule 6. The respec- 
tive powers of the Judges in relation 
to the administration of justice in- this 
Court and the power to make rulés of 
Court and to regulate the sittings of 
the Court and of members thereof sit- 
ting alone or in Division Courts are 
preserved by and derived from the Con- 
stitution. The rule in question is thus 
enacted by this Court in the exercise 
of its rule-making power flowing from 
the constitutional and statutory provi- 
sions. This Court exercising its judi- 
cial powers in various jurisdictions.’ and 
its different Divisions is not the: off- 
spring of the rules so enacted, but the 
rules are its off-spring. Its initial juris- 
diction to deal with matters presented 
for its decision in different Divisions is 
not derived from those rules which 
are enacted only for the more con- 
venient exercise of its judicial powers. | 
the Full 
Bench js a review application arising 
out of the judgment and order. of this 
Court in a writ petition. The power to 
€ntertain and grant relief in such a 


proceeding inheres in this Court on ac- 


count of its plenary jurisdiction. It is 
not conferred by any statute and, save 
and except the definitive limits to 
which any review power is subject, it 
is not circumscribed in any other man-. 
ner.. Subject to the said limitation, the 
review jurisdiction is co-extensive with 
the writ jurisdiction exercised. by the 
Court which passed the order of which 


review is sought. In writ jurisdiction, 
the question: of vires is not out of. 
bounds. Under. such circumstances, the 


doctrine invoked jn. relation to matters 
arising 


before the High Court in ‘its, 
limited advisory. jurisdiction under ‘tax-: 
ing. statutes would be wholly inapplic-: 


‘able - and. the question. of. ultra vires of, 
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the rule would not be foreign to the 
scope of jurisdiction of the Full Bench. 

12. In our considered opinion, there- 
fore, the present writ petition is not 
competent and it must be rejected on 
that ground alone. 


13. Even otherwise, - assuming for a 
moment that the present writ petition 
is competent, there is still a further 
question to be considered, namely, whe- 


ther, having regard to the facts and 
circumstances of the case, this Court 
should entertain the same and grant 


any relief to the petitioners in the ex- 
ercise of its discretion. Despite the 
width and amplitude of the writ juris- 
diction, certain self-imposed limitations 
in regard to the exercise of such juris- 
diction are recognised because the re- 
medies provided by the writs are of an 
extraordinary nature. Thus, a Court 
will not ordinarily issue a writ of or in 
the nature of mandamus (1) in favour 
of a person who has adequate alterna- 
tive remedy and (2) where the interests 
of justice do not require that the relief 
should be granted. These are illustra- 
tive cases and not exhaustive. In the 
instant case, even if it is assumed that 
the Full Bench dealing with the review 
application is not the only forum in 
which the question of the validity of the 
reference can be urged and decided, 
there is no manner of doubt having re- 
gard to what we have stated earlier, 
that that Bench is indubitably. competent 
to entertain and decide such a dispute. 
In’ other words, an equally convenient, 
effective, appropriate and beneficial re- 
medy is available to the petitioners in 
a pending proceeding in this Court to 
which they are parties. Under such 
circumstances, it would be a wise ex- 
ercise of discretion not to entertain and 
grant relief in the present 
Since such an adequate, alternative re- 
medy is available, no injustice is likely 
to result by our declining to interposé 
ourselves in the writ jurisdiction. Be- 
sides, as earlier pointed out, the ques- 
tion as to the reference of the review 
application to a Full Bench is already 
raised in the affidavit-in-reply filed in 
the said proceeding. The question inheres 
in the said proceeding. It would be 
gross abuse of the process of Court to 
permit the same question to be simul- 
taneously agitated herein. Having re- 
gard to the principle of comity and in 
order to avoid any possible conflict of 
decisions when two co-ordinate Courts 
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have the power to decide the same ques- 
tion, it would be proper and sound 
exercise of discretion for one Bench not 
to interfere when another is seized of 
the question in a different jurisdic- 
tion (See Shanker’s case (AIR 1970 SC 
1) (supra), There’is also another aspect 
of the matter, Even though the question 
as to the invalidity, if any, of the order 
of reference and the rule permitting the 
reference are the sole questions herein, 
they are merely a part of the, larger 
controversy before the Full Bench. 
Under certain circumstances, the deci- 
sion on those questions may become ac- 
ademic, so far as the Full Bench is con- 
cerned, but not in this proceeding. For 
example, if the Full Bench is inclined 
to dismiss the review application on 
merits, the petitioners might decide not 
to raise the question of the validity 
of the order referring the matter to 
the Full Bench or the validity of the 
rule whereunder the reference has been 
made, Under such circumstances, it 
would be proper exercise of discretion 
to decline to entertain this petition and 
to refuse to enter into wide questions, 
such as those that are raised berein, 
in isolation and divorced from the pro- 
ceeding in which they can be legitima- 
tely raised and decided, if necessary. 

14. Having regard to all the aspects 
of the matter and having given our most 
anxious consideration to the questions 
arising for our decision, we are of the 
view that the present writ petition 
should be rejected on the grounds stated 
above, without entering into the merits 
of the aucenene sought to be raised 
therein, 7 


15. The writ petition jis, 
summarily rejected, 


therefore, 
Petition rejected, 
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Gujarat University, Ahmedabad and 
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- Constitution of. India, Art, 226 — 

Decision of High Court under Art. 226 
— Review of — Grounds —— Jnherent 
power of High Court — Provisions of 
0. 47 R. 1 me applicable, (Civil. P. = 
(1908), 0. 47, R. 1) i 


As regards Court’s power of review 
in proceeding ‘undér- Art, 226 of Con- 
stitution the following principles can be 
laid down: (1) The provisions of the 
Civil Procedure Code in Order 47 are 
hot applicable to the High Court’s power 
of review in proceedings under Art. 226 
of the Constitution; (2) the powers are 
to be exercised by the High Court only 
to prevent miscarriage of justice or to 
correct grave and palpable errors (the 
epithet “palpable’ means that which 
can be felt by a‘ simple touch of the 
order and not which’ could be dug out 
after a Jong drawn out process of argu- 


mentation and--.ratiocination), (3) The 
inherent powers, though ex facie ple. 
nary, are not to be treated as 
unlimited or unabridged, but they 


are to be invoked on the grounds an- 
alogous to-.the grounds ‘mentioned in 
Order 47 Rule 1; namely; (i) discovery 
of new and important matter or evi- 
dence which. the ‘party seeking the re- 
view could not produce at the time when 
the earlier order sought to be reviewed 
was made, despite exercise of due dili- 
gence; (ii) existence of some mistake or 
error apparent on the face of the re- 
cord: and (iii) existence of any analog- 
ous, ‘ground, (These are the very three 
grounds referred to in Order 47 Rule 1 
Civil P. C. and they are the hedges or 
limitations of the High Court’s power. 
AIR 1979 SC 1047 Applied, (Para 8) 


The Vice Chancellor of Gujarat Uni- 
versity had taken a. policy decision to 


give mass promotion to all the students - 


studying in. first and second year of 
B. A. B. Com., and. B. Sc: and students 
studying in Part 1 of M. A., M. Com. 
and M. Sc. There were two petitions 
filed in the High -Court one challenging 
the authority of the Vice-Chancellor to 
‘grant such mass promotion and praying 
for setting aside the resolution. 
In another petition the peti- 
tioners had sought a relief “further 
directing the respondent to hold the 
examinations for M. A. Part I course 
forthwith”, and had also prayed for 
such other’ and further reliefs as may 
be deemed just and proper in the facts 
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‘were themselves substantially 
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and circumstances of the case. At the 
time of the arguments before the Divi- 
sion Bench, a. prayer was sought that 
the necessary corollary of the declara- 
tion made by the Court should be car- 
ried to. its logical culmination. The 
tenor of both the petitions also clearly 
showed that there was a challenge to a 
“decision to give mass promotion to all 
the students” because success at an ex- 
amination gave an added credence to 
the academic performance of the stu- 
dents and that automatic mass promo- 
tion adversely affected the credibility 
of the University’s degree and diplomas, 
etc. The petitions were allowed. Re- 
view petition was filed by the Uni- 
versity: 


- Held, that it was too late in the day 
for the review petitioners to urge that 
the . petitions were confined to a de- 
claration. for mass promotion as illegal 
only qua M. A. Part I students., In a 
way it was a public ‘interest litigation, | 
which was brought to the iega] forum 
not by: busybodies, but by persons who 
affected 
by that decision ag.claimed by them. 
It is truism to state that in order to 
make its declaratory orders fully effec- 
tive and not impotent, either wholly or 
partially, the High Court exercising its 
writ jurisdiction in its capacity as the 
sentinel of the rule of law under 
Art, 226 of the Constitution ` is clothed 
with the power to grant any consequen- 
tial or ancillary relief, AIR 1951 SC 
41, Foll, (Para 11) 


‘The question whether the other stu- 
dents who were not impleaded could 
not be said to be - adversely affected 
and, therefore, not entitled to be heard, 
when a general policy decision or a 
legislative piece is challenged, is a 
question on which there can at any 
rate exist two possible strong views 
countering each other, When such is 
the situation, the exercise of review 
powers would not be attracted. : 


(Para 13) 


Further, when a particular policy 
decision of a public statutory body is 
declared as non est, the ensuing con- 
sequence even if entailing some hard- 
ship, would not be'a ground to dilute 
the rigorous enforcement of the. rule 
of law, which is the life-blood of a 
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society governed,. not by arbitrariness, 


-but by the rule of law. (Para 14) 
Cases: Referred : . Chronological Paras 
AIR 1982 Guj 37 1 
AIR. 1982 Gui 52 - 25 
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: S5. N. Shelat, Mrs. K. A: Mehta, P. M. 
Raval. and K. N. Raval, for Petitioners; 
A. J. Patel, Asstt, Govt. Pleader, for 
the State, B. J. Shelat and P. V. Hathi, 
pr Respondents. 

: JUDGMENT OF FULL BENCH :— 
By our order dated 11-9-1981, we had 
summarily rejected the above four 
‘Mise, Civil applications for review . of 
‘the order passed by the then Chief Jus- 
‘tice B. J. Divan and myself as per our 
judgment dated 18-8-1981 in the special 
civi} applications: Nos. 2530 and 2779 of 
1981 : (reported in AIR 1982 Gui 37) 
‘First -of those two petitions was. filed 
‘by four students, three’ of whom were 
‘regular students of M A. Part I- where- 
‘as the fourth student was an external 
Student for the said examination. In 


"the second petition;: the: petitioners ‘were:- 
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‘special.. civil- 
‘together ‘and disposed. .of>.by=: the com- 
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the external students of the. very ex- 
amination. The subject: matter of. the 
challenge in the first of the two peti- 
tions was the: decision of the Gujarat 
University purporting to be dated 
19-6-1981, pursual to which the Uni- 
versity had decided to grant mass pro- 
motions to its students, who were in 
the first year and second year of 
B. A. B. Sc. and B. Com. courses and 
who were the students of M. A., M. Se. 
and M. Com. Part I examinations, but 
in respect of postgraduate students. of 
Part I examination, the benefit was 
confined only to regular students and 
not to external students, By the order 
of the Division Bench of this court, to 
which I was a party as one of the two 
Judges, it was held that the decision of 
the University granting mass promo- 
tion was bad at law and it was further 
directed that the respondent University 
Should hold the examinations for 
M. A. part I and all other examinations 
without mass promotions, which were 
Ordered to be given. In the second 
petition also, a declaration was ‘granted 
that the respondent-University had- no 
power or authority to promote any 
Student to any class. without holding 
appropriate examinations, 


2. In those two petitions, the -Guija- 
rat University was the respondent 
No. 1 and the ‘State of Gujarat was 
the respondent No, 2, as it was alleged 
that the decision of the Gujarat Uni- 
versity was the outcome of undue pre- 
ssure exerted by the State of Gujarat 


On the University. This allegation 
against the State was  -negatived 
by us as not having been  substantiat- 


ed. Qua the State, the matters since then 
rested there and. in the present pro- 
ceedings, the State has still been im- 
pleaded as a party only by way of 
abundant caution and the State has 
rightly sat on the fence declaring that 
they had nothing to say one way or 
the other. 


3. The Mise. Civil application 
No. 434/81 is filed by the Gujarat Uni- 
versity against the judgment in the spe- 
cial civil application No. 2530 of 1981 
whereas the second Misc. Civil applica- 
tion No. 435/81 is filed by the very 
University against the judgment in the 
special civil application No. 2779 of 
1981. It is-to be noted that- both the. 
applications - - were heard! 


~~ 
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mon judgment, but the: University by 
way of abundant cauticn-has filed two 
separate review applications, registered 
with- the office as the Misc. Civil ap- 
plication Nos, 434 and 435 of 1981, im- 
pleading the respectiv> petitioners of 


those two petitions andthe State of 
Gujarat as opponents i these review 
petitions, : 
' 4. >The Mise. Civil applications 


Nos, 458 and 459 of 1931 were filed by 
Six students, studying in the under- 
graduate courses of this university, styl- 


ing their applicatiens as Te- 
view applications under Sec. 114 
of the Civil _ Procedure Code 


read with Art. 226 of the Constitution 


and. inherent powers of the Hon’ble 
High Court.’ The said students are re- 
quired to file two applications because 
by common judgment, the two special 
civil applications Nos. 2530 and 2779 
of ‘1981 were disposed of, 

` 5: Initially, the twc earlier review 
applications had come up before the 
‘Hon’ble Chief Justice M. P. Thakkar 
and myself for\admiss.ona] hearing and 
‘ultimately al] these matters have been 
‘entrusted to us as the members ofthe 
Full Bench. The Hon'ble Chief Justice 
has -assigned - these..matters to us ‘by 
virtue of his administrative powers wun- 
der Rule 2 (6). of Part-I of High. Court 
‘Appellate Side Rules. We heard the 
matters on 8-9-1981, 9-9-1981 and 
after some hearing cm 11-9-1981, we 
‘passed: the order, whch ‘is reproanepa 
:þelow :— 

etor reasons to be 
after-the court summarily rejects the 
‘aforesaid four- miscellaneous civil ap- 
plications referred to this Full Bench. 
No orders on  Givil applications 
‘Nos; 2929, 2930, 2984- and 2985 of 1981 
n view of the above.’ 


6. The Civil ` äpplcations Nos. 2929 
‘and’ 2930 of 1981 were filed by one 
under-graduate studen supporting the 
‘impugned judgment and:. seeking to- be 
impleaded as parties in the two review 
applications filed- by Mrs. Mehta’s 
‘clients, whereas the last of the two 
civi}. applications were by- Mr. K. N. 
vRaval. for the :.-origimal -petitioners of 
“the special civi} -app-ication No. 2530 
‘of 1981 seeking. to 
constitution of the Full Bench - of ours 
“Was: not legal- and Rule 2 (6) Of: Part I 
-. Of. the. . 


Gujarat University v. 


recorded here- - 


‘prevent 


‘contend that the 


. Court. directly . 


ete de, - iRules `. f under | v ‘Who. .were. not made . parties The -Very > 
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which the Chief. ' Justice © constituted 
the Full Bench was. ultra vires. 


Reasons for the operative: order -dt: 
11-9-1981. l 


BHATT, J.:— 7. The first ques- 
tion that was hotly debated before 
us and which’ consumed good 
deal of time of the hearing be- 


fore us was pertaining to the authority 
of this High Court to exercise review 
powers. We, however, find that because 
of the amendment made in Sec, 141 of 
the Civil Procedure Code, in the year 
1976, the provisions of Order 47 of the 
Code relating to review are not appli- 
cable to the proceedings before the 
High Court under Art, 226 of the Con- 
stitution of India. We, therefore, hold 
that powers of this High Court to review 
its own judgment are the powers which 
every court of plenary jurisdiction in- 
heres, The earlier view of the Full Bench 
of the Bombay High Court in the case 
of In re Prahlad Krishna, AIR 1951 
Bom 25 is no longer good law in view 
of the Supreme  Court’s. judgment in 
the case of Shivdeo Singh v. State of 
Punjab AIR 1963 SC 1909. The five 
Judges of the Supreme Court negatived 
the - contention of the appellants’ advo- 
cate there contending that the High 
Court had no powers of review under 
Article 226° of the Constitution as Arti- 
cle 226, ` unlike Art, 137 relating to 
Supreme : Court’s powers of review, 
was silent about those powers, The Sup- 
reme Court says” it is sufficient to say 
that there is nothing in Art. 226 of the 
Constitution to preclude a High Court 
from exercising the power.’ of review 
which. inheres in every court of ple- 
nary .jurisdiction to prevent miscarriage 
of justice or to correct grave 
and palpable errors committed by it.” 
So, though the Supreme Court by 
necessary implication ’ negatived the 
attraction of the provisions of Order: 47- 
of the Civil Procedure Code to the 
writ jurisdiction -of the High Court, it 
firmly established the existence of such 
powers, but they clarified that such 
inherent powers could be- invoked “to 
. miscarriage of. justice or to 
correct grave and palpable -errors com- 
mitted by the High Court.”. In that 
case, an order was passed affecting 
some allottees of,..land and ‘the earlier- 
order. of Khosla J. of the: ‘Punjab High- - 
affected those persons, 
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Judge of the High Court entertained an 
independent subsequent petition and al- 
lowed the same, It was alleged that this 
second petition was to all intents and 
purposes an application for review, 
which was not permissible, for want of 
any provision in Art, 296 of the Con- 
stitution. This very argument was 
negatived by the Supreme Court, þe- 


cause the Supreme Court felt that the _ 


persons directly affected by the earlier 
order of the Punjab High Court were 
necessary parties, who were entitled 
to be heard. 


8. This judgment came to be follow- 
ed by the Bench of two Judges of the 
Supreme Court in the case of A. T. 
Sharma v. A. P. Sharma AIR 1979 SC 
1047, which reiterated the existence of 
inherent powers of the High Court to 
review its earlier decision in exercise 
of inherent powers. The Supreme 
Court in that case, however, clarified 
the ambit and scope of these review 
powers, because in Shivdeo Singh’s 
case (AIR 1963 SC 1909), (supra) only 
the existence of the power of review 
and the purpose of exercising that 
power alone were referred to. Clarify- 
ing the legal position further, the Sup- 
reme Court lays down as follows: 
(Para 3) | l O 

“It is true there is nothing in Arti- 
cle 226 of the Constitution to preclude 
the High Court from exercising the 
power of review which inheres in every 
court of plenary jurisdiction to prevent 
miscarriage of justice or to correct 
grave and palpable errors committed 
by it, but there are definitive limits to 
the exercise of the power of review. 
The power of review may be exercised 
on the discovery of new and important 
matter of evidence, which after the 
exercise of due diligence was not with- 
in the knowledge of the person seeking 
the review or could not be produced 
by him at- the time when the order was 
made; it may be exercised where some 
mistake or error apparent on the face 
of the record is found; it may also be 
exercised on any  analoguous ground. 
But, it may not be exercised on the 
Sround that the decision was erroneous 
on merits, That would be the province 
of a court of appeal, A power of re- 
view is not to be confused with appel- 
late power which may enable an 
appellate court to correct all manner 


Gujarat University v, Sonal P. Shah (FB) 


‘hey are the 


ALR. 


of errors cOmmitted by the subordinate 
Court,” (Emplasis supplied), 

So I find that the following lega] pro- 
positions stand firmly established :— 


(1) The provisions of the Civil Pro- 
cedure Code in Order 47 are not ap- 
Plicable to the High Courts power of 
review in proceedings under Art, 226 
of the Constitution: 

(2) The said powers are to be exerci- 
sed by the High Court only to prevent 
miscarriage of justice or to correct 
Grave and palpable errors, (The epithet 
“palpable” means that which can be 
felt by a simple touch of the order and 
not which could be dug out after a long 
drawn out- process of argumentation and 
ratiocination), 


(3) The inherent powers, though ex 
facie plenary, are not to be treated as 
unlimited or unabridged,.but they are 
to be invoked on tke grounds ‘analogous 
to the grounds mentioned in Order 47 
Rule 1; namely; 


(i) discovery of new and important 
matter or evidence: which the. party 
Seeking the review could not produce 
at the time when the earlier order 
sought to be reviewed was made, des- 
pite exercise of due diligence: (ii) exist-| 
€nce of some mistake or error apparent 
on the face of the record: and (iii) 
existence of any analogous ground. 


' (These are the very three grounds re- 


ferred to in order 47 Rule 1 Civil P. C. 
and by declaration of law at the hands 
of the Supreme Court in the above case 
hedges or limitations of 
the High Court’s power.) 


9. In the above strain, reference to 


the judgment’ of the three judges of 
the Supreme Court in the case of 
Northern India Caterers (Indie) Ltd. 


v. Lt. Governor of Delhi AIR 1980 SC 
674 is also pertinent, It was no doubt 
a case under Art, 137 of the Constitu- 
tion of India, but there is general ex- 
position of law pertaining to review 
proceedings, The Supreme Court states 
"But whatever the nature of the pro- 
ceedings, it is beyond . dispute that a 
review proceeding cannot be equated 
with the origina] hearing of the case 
and the finality of the judgment deli- 
vered by the Court will not be recon- 
sidered except ‘where a glaring omis- 
sion or patent mistake or like grave 
error has crept in earlier by judicial 
fallibility’ ”, (Emphasis is  supplied,) 


s A 


.  Sougbt -to be 


this point, ` 
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Elaborating what an error apparent on 
the face of the record is, the Supreme 
Court has further laid down that “an 
error apparent on the face of the. re- 
cord exists if of two Or more views can- 
vassed on the point. it is possible to 
hold that the controversy can be said 
to admit of only.one of them. If the 
view adopted by the ccurt in the origi- 
Nal judgment is a possible view hav- 
ing. regard to what the.record states, it 
is difficult to. hold that there is an error 
apparent on the face of the record.” 
Some other judgments are also there 
‘including those of the Supreme Court 
dealing with the scope and ambit of 
the High Court’s powers of review, but 
it is not -necessary tc . refer to them 
here, though the learned assiduous ad- 
vocates appearing in. these cases had 
taken ‘pains to cite before us almost 
exhaustively the expcsition of law on 


lo. It is interesting ip. ‘note in this 
connection . the case of Smt. Indira 
Nehru Gandhi v. Raj Narain AIR 1977 
SC 69, where the jucgment of one of 
the five Judges was sought to be re 
viewed before. perhaps the very five 
Judges of the’ Court, Beg J. closely had 
gone through his - judment ‘again and 
reiterated his conviction about the cor- 
rectness of his view.- The final order 
passed by the five Judges of the Sup- 
reme Court is interesting and worthy 
to be quoted :- eo? 


“In view of the he: “that one of us 
(Beg J.) is of the o23inion that there 
is no sufficient ground for. reviewing 
the judgment, this - review . application 
is -dismissed,”. 


I refer to this opinion . Of “five jadre 
only for the- purpose of highlighting 
that when ‘a Judge wnrose judgment is 
reviewed: thought that 
there was nó case for review, the other 
Judges. ' forthwith’ -weuld "or should 
agree, This ‘judgment is: cited by ‘me 
here only for the purpose ‘of showing 
that statutorily undefined powers .of re- 


view are. in practice te be exercised in 
-a very | very. narrow ccmpass, sane 


-> Ik. The first’. -ground for: olo 
our jurisdiction: is uthat 
granted the . consequential} t- relief of 
mandamus beyond the. one sought for. 
It is no doubt true that the petitioners 
of the special civil. application No. 2530 
of 1931 had fought ‘a. relief :"further 
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cular cases and an 


’ the: court. had . 
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directing: the - respondents to hold the 
examinations for M, A. Part I course 
forthwith,” but they had also prayed 
for such other and. further reliefs as 
may be deemed just and proper in the 
facts and circumstances of the case. At 
the time of the arguments before the 
Division Bench, to which I was a party, 
a prayer was sought that the necessary 
corollary of the declaration made by us} 
Should be carried to its logical culmina- 
tion, The tenor of both the petitions 
also clearly showed that there was al. 
challenge to a “decision to give mass 
promotion to all the students” because 


success at an examination gave an 
added credence to the - academic per- 
formance of the students and that 
automatic mass promotion adversely 
affected the credibility of the Univer- 
sity’s degrees and diplomas, ete, It is, | 
therefore, too ` late: in the day for the . 
review petitioners -to urge that the peti- 
tions were confined to a declaration for 
mass promotion as illegal only qua 
M. A: Part I students, In a way it was 
a public interest litigation. which was 
brought to the legal forum, not by 
busybodies, but by persons who were 
themselves substantially affected by 
that decision as claimed by them: It is 
truism to state that in order to make 


its declaratory orders fully effective 
and not impotent, ' either wholly or 
partially, the High. Court exercising 


its writ jurisdiction in ‘its capacity- as 
the sentinel of the rule of law under 
Article 226 of the Constitution of India 
is clothed with the. power to grant any 
consequential or ancillary relief. If any 
authority in support: of that statement 
of law is needed, I. would fruitfully 
advert to one: of the judgments of the 
Supreme | Court., It is’ -the case of 
Charanjit Lal Chowdhary v. Union of 
India AIR 1951 SC 41 where in para- 
graph -45 it has been stated’ that “Arti~ 


Cle 32 gives the courts very wide dis- 
-cretion in: the matter of framing their 


writs to ‘suit the exigencies of parti- 
‘application cannot 
be ‘thrown | out simply on the ground 
that the’ proper _writ or direction has- 
not been prayed for.” The Division 
Bench of this court in a recent judg- 


_ ment, to which I was a party, in the 
. case’ of ‘Consumer Education & Research 


Centre v. State of Gujarat | (1981) 22 
Guj LR 712 also . said that the ‘High 
Court's- writ or declaration was - not to 


- 


- statement 
-the notice of Mr. 5. N. 
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be rendered otiose and an. ornamental 
scrap of paper on the technical ground 
that a relief or declaration was not 
followed by a prayer for a consequen- 
tial relief, - What is good of a civil 
court’s decree is not to be invoked 
when the High Court’s prerogative writ 
Jurisdiction is being exercised, Section 34 
of the Specific Relief Act, 1963 will not 
be attracted to such proceedings under 
Art. 226 of the Constitution of India. To 
me it surprises that though there was 
Overall discussion about all the courses 
and the University’s power to dispense 
with any examination at any stage and 
even though in the body of the judgment 
impugned in these review petitions, 
there is a reference to all examinations 
including examinations of the first 
year and the second year courses, the 
University as if out of assumed ignor- 
ance, was emboldened to -declare be- 
fore us at the time of hearing that all 
throughout the hearing of the Division 
Bench, they understood the petition as 
confined to a declaration for: cancella- 
tion of M. A. Part I examinations or 
that the rule of mandamus was sought 
only qua them and not generally. What 
I have observed above while speaking 
of the minutes for the Division Bench 
about this is a clinching answer to this 


belated plea unfortunately put forward 


on behaif of the University, » 


12, It was-then alleged as a second 
ground that the students likely. to be 
adversely affected were not issued any 
notice, that is a general notice under 
O. 1, R. 8 of the Civil Procedure Code. 


As far as the two review applications filed - 


by- the University are concerned, it is 
to be noted that this question was not 
specifically raised by way of defence 
and in the course of the hearing before 
the then Division Bench, a question 
had cropped, but was not pursued by 
the Advocate General, who as. per his 
statement on 29-§-81 at the earlier 
stages of the University’s review peti- 
tions before the Hon’ble Chief Justice 


M.. P.- Thakkar and. myself had concedéd © 


that this point was not raised by the 
University “because there are conflict- 
ing decisions whether they are neces- 
sary or proper parties.” This particular 


‘statement made by the Advocate, Gene- 


ral on 29-8-1981 is recorded by me in 
the minute book of that day and this 
was specifically brought to 
Shelat, who 
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subsequently took ‘over the charge’ of 
these matters, and he. stated that .as 


was noted by me, this was not disputed: 


i University ` speaking Trough 


y 
l 


13. As far as ‘the petitioners repre? | 


sented by Mrs, Mehta are concerned, 
on the analogy of the Supreme Court’s 
judgment in Shivdeo Singh’s case (AIR 
1963 SC 1909) (supra), she urged that 
non-pleading of the parties directly 
affected was a good ground for exercise 
of the review powers of the High Court 
under the obvious plea that miscarriage 
of justice should. be prevented and a 
palpable error orn the face of the re- 
cord should be corrected, The qüestion 
that was debated before us, however, 
was whether ‘thése review vetitioners 
who had availed themselves of the be- 
nefit of an unlawful order can be 
said to be persons, who are entitled to 
be heard because of their’ interest like- 


ly to be adversely affected. Before us” 
original © 


were cited on behalf of the 
petitioners of the two special civil ap- 
plications, the judgment of the Supreme 
Court in the case of General Manager, 


South Centra] Railway v. A. V. R. Sid- 


dhanti AIR 1974: SC 1755 and other 
rulings like AIR- 1970 SC 1269 and on 
behalf of Mrs. Mehta’s clients, certain 
other judgments like AIR 1962 SC 1110 
and (1974) 1 Serv LR 594 (SC) were cited, 
Controversy being; what it is and with- 
out in any way being required to ob- 
serve in this judgment decisively one 
way or the other, I would like to say 
that the view that such persons can- 
not be said to be adversely affected 
and, therefore, (not?)‘ entitled to be 
heard, when a general policy décision 


or a legislative piece is’ challenged, is’ 


a question on which there can at -any 
rate exist two possible strong. .views 
countering each other. When such is 
the situation, the -.exercise of „review 
powers would not be 
authorities on-.this 
referred to by-me. 


_ 14 The last ground 
us was regarding the numerous diffi- 
culties to be experienced by the ` stud- 
ents: and the University, if. they were 
required to implement. the direction 


issued by this court. As far as the Uni- - 


versity is concerned, it is not even. 
pleaded, much less proved, that these 
hardships. were ‚not. known to them , 


when: the original. “writ: 


A.L R. - 


attracted. ` The - 
point. are already ` 


urged before 


pëtitioris -x Were i 
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being heard by this court, When .a 
particular policy decision of a public 
statutory body is declared as non et, 
the ensuing consequence even if entail- 
ing some hardship, would not be a 
ground to dilute the rigorous enforce- 
ment of the rule of lav, which is the 
life-blood of a society like ours, gcv- 
erned, not by arbitrariness, but by the 
rule of law. It'is, therezore, not neces- 
sary for us to deal with these questicns 
any more, 

15. Viewed from any angle, it is not 
possible for us to entertain these ze- 
view applications and we, therefore, 
had decided to summarily reject them. 

16. Though Mrs. Mehta's applica- 
tions were specifically designated as 
the Misc. Civil Applicat.ons as the re- 
view application under Sec, 114 of “he 
Civil Procedure Code -ead with Arti- 
cle 226 of the Constitu-ion of India, a 
feeble attempt was made by her in zhe 
course of the hearing before us that 
these two petitions shou.d be entertain- 
ed as substantive petitions under 
Article 226 of the Consttution of India. 
Not only the label, but contents end 
prayers of the applications and also che 
Order of reference to the Full Bench 
made by the Hon’ble Chief Justice, 
make jit amply clear 
‘and are treated by all concerned as che 
review applications, At any’ rate, when 
what has „been assigned to this Full 
Bench stating that the applications of 
Mrs, Mehta were  revizw applicaticns, 
it would not be possible for us to trzat 
them as substantive petitions under 
Article 226 of the Constitution of India. 


17. This brings me tò the reasons, 
which prompted us_to -summarily re- 
ject the Civil - applications, The Civil 
applications Nos, 2929 amd 2930 of 1981 
are summarily rejected by us because 
by these two applicat ons, an und=2r- 
graduate student, who was granted mass 
promotion but did not, vant to avail of 
it, it being an ill- -gotten one, sought to 
be impleaded as a party to the Univar- 
sity’s review applicatiors ‚and to Mrs. 
Mehta’s review applicatcons. When the 


main petitions themselves stand reject-_ 


ed, they automatically fall through. 

The last two civil applizations filed by. 

_ Mr, Raval for 

petitioners of the writ p2titions to chal- 

lenge the constitution of the -Full -Berch 

are‘also not required tc be oca with 
1982 Guj. I. AM , 
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by us because Mr. K. N. Raval himself 
had declared before us that if we were 
not inclined to entertain these review 
petitions, those contentions were not 
required to be pursued, For this reason, 
we had decided to reject all these four 
civil applications, 


A. M. AHMADI J.:— 18. I have had 
the benefit of reading the reasons 
assigned by my learned brother 


Bhatt. J., in support of our order of 
1lth Sept. 1981. While I agree with ` 


_ his conclusion, I would like to express 


myself on some aspects of the case. 

19. By a Circular -letter No. 25 of 
19th June 1981 the Vice-Chancellor of 
the Gujarat University decided that all 
students of First Year and Second 
Year B. A.. B. Se. and B. Com., class 
and all students of M, A. Part I, M. Sc., 
Part I and M. Com., Part I Class who 
had filed in their forms for the Univer- 
sity examinations and were otherwise 
eligible to appear' at such examinations 
should be given promotions en’ masse 
to the next higher class with an option 


‘to appear at the examination to be held 


sometime in October 1981. This deci- 
sion of the Vice-Chancellor was en- 
dorsed by the Executive Council as well 
as the Academic Council of the Uni- 
versity, Three regular students and one 
external student of M. A, Part I chal- 
lenged the aforesaid decision of the 
Gujarat -University granting mass pro- 
motion by a Writ Petition, Special Civil 
Application No, 2530 of 1981, brought 
under Article 226 of the Constitution 
and prayed for a mandamus to direct 


the University to hold M. A. Part I 
examination forthwith. By another 
petition, Special Civil Application 


No. 2779 of 1981, four externa] students 


-of M. A. Part I challenged the Univer- 


sity decision on the ground of discrimi- 
nation, inasmuch as, the regular 
students were granted mass promotion 
while they were required to appear at 
the examination to be held in due 
course and prayed for their mass pro- 
motion without being | required to ap- 
pear at the ensuing examination. In the 
alternative, like the petitioners of the 
former petition, they challenged the 
decision of the University to grant mass 
promotion on the ground .that Sec. 11 
(4) of the Gujarat University Act did 
not confer any such , power. and if it 
did, it was ultra vires Art, 14 of the 
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Constitution, As is clear from the judg- 
ment of the Division Bench rendered 


in the aforesaid two petitions on 18th - 


August 1981, at the hearing of the 
. aforesaid two Writ Petitions counsel for 
‘the petitioners in the subsequent peti- 


tion abandoned the main relief and 
argued in -support of the alternative 
. contention. In other words, he sup- 


ported the plea raised by the petitioners 
in the former petition. Both the peti- 
tions were allowed .by the Division 
Bench of this Court and reliefs as set 


out in the two Review ‘Petitions of the - 


Gujarat University were granted; (The 
word ‘all between the words ‘and’ and 


‘other examinations’ was added on 
Speaking to minutes), | k 
20. The Gujarat © University has 


-moved the present two Review Applica- 
tions Nos. 434 and 435 of 1981 on the 
ground that the Division Bench had 
committed an error apparent on the 
face of the record in overlooking the 
fact that both the petitions were not 
representative petitions under Order | 1, 
Rule 8 of the Code of Civil] Procedure 
and the relief granted in the. former 
petition was in terms wider than that 
- sought by the petitioners. 
. the University in the first petition the 
relief sought was to quash the circular 
letter No. 25 of 19th June 1981 and for 
a consequential direction ‘to hold the 
examinations for M. A: Part. I course 
- forthwith’, while in the second peti- 
tion the relief granted could never have 
been granted as the University had not 
granted mass promotion to M. A. Part I 
external students. It is next- pointed 
out that the decision of the Court: is 


likely to cause not only ` inconvenience ` 


to the, University in organising €x- 
aminations but also serious 


* as enumerated in paragraphs 6 and 7 of 


the Review Applications to about 62,788: 


under-graduate students who will -be 
required to be examined pursuant to the 
Court’s order. The other two Review 
Petitions have been moved by some of 


_ the: ‘affected’ ynder-graduate students, 
inter -alia on the ground that Court 


= could not have invalidated the decision 
` granting mass promotion and in any case 
could not have directed the holding of 
‘all other examinations’ without issuing 
a rule nisi to the under-graduate stu- 
dents who- were likely to be directly 
hit by the said decision and hence the 
relief ought to have been confined to 
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. in brief the 


According to ` 


hardships 
3 ' plications and the other two 


A. LR. 


students of M. A. Part I stream only. 
The difficulties which the students are 
likely to encounter, as 
the Review Petitioris, are : (i) the stu- 
dents have disposed. of the old books 
and purchased the books for the higher 


‘classes: (ii) they, have paid the fees for 


the new term which commenced from 
15th June 1981: : (iii) some of the pro- 


‘moted students haye changed their col- 


leges or migrated to other Universities; 


(iv) the results of students who have. 
appeared for the degree course with 
A. T. K. T. will have to be withheld 


till December 1981; (v) students will 


have'tọ be given sufficient time. to pre- 
pare for the examinations, which will. 


conflict with their studies so far as the 
present academic’ term is concerned and 
(vi) lastly, the decision to hold exami- 
Nations may lead to unrest; These are 


Review Petitions! for remoulding the re- 
lief granted by jthe División Bench on 
18th. August 1981. p“ 


21. Al] these 'four Review Applica- 
tions have been referred to this Full 


catalogued in. 


reasons put forth in the 


Bench by My iLord the Chief Justice 


by his: order dated ist September, 1981 
made in exercise, of power conferred on 
him by Rule 2 (6) of Part I of the 


High Court Appellate Side Rules. 


22, At the hearing of the 
Applications the . constitution of this 
Bench was challenged by the respon- 
dents (except the State of Gujarat) 
two grounds,-viz., (i) under Order 47, 
Rule 5, Code of :Civil Procedure, if any 
of the two Judges constituting the Divi- 
sion Bench whose 
be reviewed retires or is for any other 
reason not available,’ the remaining one 
Judge alone (Bhatt, J.,) is competent to 
decide the Review Application or ap- 
Judges 
comprising the. Full- Bench are’ not 
competent to hear the matter; 
(ii) the learned Chief Justice was not 
legally entitled to exercise power under 
Rule 2 (6) Of part 


Review _ 


on. 


order is sought to. 


and. 


I of High Court 


Appellate Side. Rules and in any event — 


the said sub-rule is violative of Article 
14.0f the Constitution as it does not 
lay down any guidelines for the exer- 
cise of that power. In support of the 
first contention it was also said: that 
there being no provision similar - to 
Article 137 of the Constitution em- 
powering High Courts to review their 
Own decisions, the power to review can 


` 
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only be derived from Order 47 of the 
Code of Civil Procedure and hence 


these applications must necessarily be 


governed by Rule 5 of -hat Order. — 


23. After the decision of the Sup- 
reme Court in Shivdec Singh v. State 
of Punjab, AIR 1963 Sc 1909, the pre- 
liminary contention kardly deserves 
mention: Jn that case the Supreme 
Court stated in unmistakable terms that 
there is nothing in Article 226 of the 
Constitution to preclude a High Court 
from exercising the power of review 
which inheres in every Court of plenary 
jurisdiction to.prevent miscarriage of 
justice or to correct grave and palpabie 
errors committed by +t: In State of 
Gujarat v. Sardarbegum. AIR i976 SC 
1695, the Supreme Court observed that 
the High Court had committed a patent 
error in granting relief under Article 226 
of the Constitution, which it ought to 
have corrected suo motų in exereise 
of its inherent power. In that case the 
High Court had grantej relief in 2x- 
cess of what the Writ Applicant nad 
asked for. Again in a. T. Sharma v. 
A. P. Sharma, AIR 1979 SC 1047, the 
Supreme Court reiterated that there is 


Gujarat University v. 


nothing in Article 226 >f the Constitu-, 


tion to preclude the Hizh Court from 


exercising 


diction to prevent miscarriage of justice 
or to correct grave and palpable errors 
committed by it. -Of course, as laid 
down’ therein, there are definitive limits 
to the exercise of power of review by 
the High Court. These decisions con- 
clude the point that notwithstanding 
the absence of a provision similar ‘to 
Article 137 of the Cons-itution. 


24. The next questiom js whether in 
the exercise of this innerent power of 
review under Article 2£6 of the Cm- 
stitution the High Court must follow the 
procedure laid down in Drder 47, Code 
of Civil Procedure. Before the deci- 
Sion of the Supreme’ Court in Shivdeo 


Singh’s case (AIR 1963 SC 1909) (supra). 


there was a judicial] cortroversy on the 
question whether an ap2lication under 
Article 226 of the Constitution was a 
proceeding in a Court of civil jurisdic- 
tion. To put an end to this judicial 
controversy, an Explanation came to 
be added to Section 141, Code of Civil 
Procedure, by Amendmenf’ Act, 1978, 
whereby proceedings urder Article 226 
of the Constitution are taken out from 


the ‘power of review wkich . 
‘inheres in every: Court ef plenary iuris- 


~ 


` 
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the purview of the Code: of Civi] Pro- 
cedure. It, therefore, becomes obvious 
that the provisions of Order 47 do not 
stricto sensu apply to proceedings under 
Article 226 of the Constitution and 
hence reliance on Rule 5 of that Order 
by counsel for the contesting respon- 
dents is wholly misconceived, 


25. So far as the question regarding 


the legality of the` reference to the 
Full Bench by my Lord the 
Chief Justice is concerned, it must 
be „stated at the outset that even 


though the said contention was raised 
by the contesting respondents in the 
present applications, they chose to 
a substantive Writ Petition to challenge 
the constitution of this Full Bench on 
identical grounds, That Writ Petition 


~ was also referred to another Full Bench 


comprising P., D. Desai, S. B. Maimudar 
and D. H. Shukla, JJ., by my Lord the 
Chief Justice in exercise of. the very 
same powers. By that Writ Petition 
the proceedings before this Full Bench 
were sought to be stayed. We were, 
however, told: that the Full Bench dis- 
missed that Writ Petition (AIR 1982 
Guj 52) on the ground that the very sarne 
question could be urged before this 
Full Bench. The effort to truncate the 
hearing before this Bench can only be 
described as distasteful. In fairness to 
the learned counsel for the University 
as well as the six undergraduate stu- 
dents it must be stated that they did 
not challenge the legality of the order 
passed by the learned Chief Justice con- 


stituting this Full Bench. It did not 
seem necessary to hear. the learned 
counse] for the contesting respondents 


On this point in the view that we decid- 
ed to take. 


26. Before I proceed to consider the 
question whether it is necessary in the 
circumstances of the case to review the 
order passed by the Division Bench in 
the aforementioned two Writ Petitions: 
it must be made clear that neither the 
learned. counsel for the University nor 
the learned counsel for the six under | 
graduate students challenged the deci- 
sion of the Division Bench quashing the 
decision of the University to grant mass 
promotion as per the circular of the Vice- 
Chancellor dated 19th June 1981. What 
they contended before us was that the 
relief granted by the Division Bench tra- 
velled: beyond the relief actually claim- 
ed in the two Writ Petitions and it was, 
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therefore, necessary to soften the blow 
by remoulding the relef. In other 
words, the review petitioners desire that 
the requirement to hold examinations 
for under-graduates should be dohe 
away with having regard to the difficul- 


ties which the- students are likely to 


encounter if they are required at this 
late stage to clear the examinations. It 
is indeed true that in the first Writ 
Petition the reliefs claimed are: (i) 
to quash and set aside the decision at 
Annexure 'B’, i.e, the circular grant- 
ing mass promotions: and (ii) to direct 
‘the respondents to hold 
for M. A. Part I course forthwith. 
There was of course the omnibus prayer 
to grant such other or further 
as may be deemed just and proper ‘in 
the facts and circumstances of the case. 
In the second petition the alternative 
reliefs which were pressed at the hear- 
ing were : (i) .to declare that the Uni- 
versity had no power or authority to 
promote any student to any class 
without the holding of appropriate ex- 
aminations. (emphasis supplied); and 
(ii) to pass any other and -further order 
as may be deemed fit and proper. It 
also transpires from the observation in 
the judgment— ' : 


"At the time of hearing, however, 
the petitioners of this petition joined 
in chorus with the petitioners of the 
first petition and highlighted their con- 
tention that mass promotion as a matter 
of fact was against the texture of this 
University”, l 
that the writ petitioners challenged the 
decision of the University tọ grant mass 
promotion in its entirety. This was 
sought to be reinforced by inviting our 
attention to the observation— 

“Could they not know that if they 
could hold examinations for al] profes- 
sional courses, if they could hold ex- 


aminations for the degree examinations, 


there was nothing to prevent them from 
holding the similar: examination for the 
First Year and Second Year students of 
Arts, Science and Commerce and for 
M. A, M. Com. and M. Se. Part I ex- 
aminations ?” ; 
which does indicate that the question of 
holding examinations for all classes was 
discussed in the course of the hearing. 
To buttress the argument that even the 
difficulties or hardships pointed out now 
were projected before the Division 
Bench at the time of the hearing of ‘the 
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examinations > 


reliefs © 


, Smt, 


- the relief sought, 


A.L RB. 


two writ petitions, © ur attention was 
drawn to the following passage m- 


“As the new term has already com- 
menced, it is open to the University to 
make a provision that the students who 
are allowed to keep terms in this higher 
Class would be liable to clear the ear- 
lier examinations before the results for 
higher examinations are declared to 
their advantage,” l 

But quite apart from the inference that 
can be drawn from the aforesaid obser- 
vations found in the judgment of the 
Division Bench what is of utmost im- 
portance is the impression of my learn- 
ed brother, Bhatt J., in this behalf. 
After referring to his minutes, he has 
ìn paragraphs 1} and 12 of his order 
indicated in clear terms what was argu- 
ed before the Division Bench. I hold 


my learned brother, Bhatt J., in high ` 


esteem. It is to this impression of the 
that I attach great weight. If Bhatt A 
Says that these questions were debated 
at the hearing of the writ petitions, 
that is the end of the controversy 
and no further discussion is permissible. 
That is the judicial discipline which the 
Supreme Court followed in the case of 
Indira Nehru Gandhi v. Raj 
Narain, AIR 1977 SC 69. In ‘that case 
also the Court rejected the review ap- 
plication on the recollection of Beg J., 
set out in paragraph 3 of the judg- 
ment, It is on the basis of this judicial 


discipline that I concur with Bhatt J., 


that review must be refused. Such a 


‘course becomes necessary in the pecu- 


liar facts of such cases and need not 
be understood as laying down any gene- 
ral rule that if one of the Judges on the 
bench is disinclined to review the ear- 
lier decision, the review petition must 
necessarily fail. In the present case if 
the relief was moulded after 
into account the hardships likely to 
be occasioned to the students, there can 
be no scope for ‘review and the matter 
must lie in the domain of the appellate 
Court, : l ] 


taking. 


27. It was. however, said that on a - 


Plain reading of the relief clause it is 
Obvious that the relief granted by the 
Division Bench is in terms wider than 
According to the re- 
view petitioners the Division Bench could 
not have granted a relief which was 
not sought. It is true that. the relief 
claimed in the first petition was for 
'hölding M. ‘A. Part I examinations’ but 


ei 
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. the same. cannot be said about the re- 


lief claimed in the secor.d. petition which 
in terms refers to the University’s power 
to promote ‘any studens to any class’. 
If by inadvertence the Court grants a 
relief which is wider than the one 
sought it would be an error on the face 
of the record and world squarely fall 
within the ratio of the Supreme, Court 
decision in Sardarbegur’s case (AIR 
1976 SC 1695) (supra). Such is not -the 
case before us. Here the question re- 
garding the moulding cf the relief was 
debated before the Div-sion Bench ‘be- 
fore the decision was pronounced. It is 
also important to bear in mind that by 
now it is well settled that in exercise 
of powers conferred b7 Article 226 of 
the Constitution it is always open to the 
High Court to mould its relief to suit 
the exigencies of the case on hand not- 
withstanding the fact that. such a speci- 
fic reljef is not prayed We have fortu- 
nately not permitted tie power of the 
High Court under Article 226 of the 
Constitution to be bogged down by the 
high degree of formalisation © which 
guide the English Courts in the matter 
of jssue of prerogative writs. See 
Dwarka Nath v. I. T. Officer, AIR 1966 
S, C. 81, Director of Inspection, I. T. v. 


. Pooran Mall & Sons, AIR-~1975 SC 67 


and Shiv Shanker Dai Mills v. State 
of Haryana, AIR 1980 SC 1037. There- 
fore, if the Division Bench was alive to 
the difficulties likely to be caused to the 
University as well as the students be- 
fore it moulded the reHef as it present- 
ly stands, the matter is no more in the 
realm of review but must be agitated 
before the appellate Court, more so 
when leave to appeal as been granted 
ais Article 133 (1) of the Constitu- 
ion, 


28. It was next argued that the 
Court has wide powers to mould its 
relief in the circumstar.ces of each case 
and it is not imperazive that all the 
consequential reliefs flowing from the 
main relief must be granted. In Arti 
Sapru v. State of J. & K., AIR 1981 
SC 1009 the petitioner challenged 
admission of a number of candidates to 
the M. B. B. S. course in the Govern- 
ment Medical College, Srinagar, inter 
alia on the ground that the allocation 
to the viva voce test cf 30 per cent of 
the total marks was patently arbitrary. 
The Supreme Court relying on the deci- 
sion - in Ajay Hasia .7. Khalid. Mujib, 
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AIR 1981 SC. 487 concluded that alloca- 
tion of more than .15 per cent of the 
total marks to the viva voce examina- 
tion would result in constitutional in- 
validity but refused to interfere with 
the admissions granted under the im- 
pugned decision. Nearer home, in the 
ease of Smita Johnbai Master v. State 
of Gujarat, S. L. P. (Civil) No, 4198 of 
1981 decided on 8th May 1981 (Report- 
ed in AIR 1981 SC 1633) the Supreme 
Court with a view to mitigating the 
harshness of law by the fairness of 
eguity directed that students who had 
secured admission. under the. impugned 
order should be treated as admitted if 
they had completed the first year course 
and had appeared at the examination 
held at the end of the first academic 
year. The aforesaid two decisions clear- ” 


‘ly show that wide powers: are conferred 


on Courts under Article 226 of the Con- 
stitution in the matter of grant of 
relief In -the instant case it is true 
that the decision of the University to 
grant mass promotion at the behest of 
a tiny but yocal minority has brought 
about the present situation. It must be 
remembered that in 1974 because of the 
closure of colleges on account of the 
Navnirman movement; mass promotion 
was granted, The authorities may have 


‘thought that because a similar decision 


taken in 1974 had gone unchallenged, 
they had the power to grant mass pro- 
motion. But merely because a decision 
is not challenged it cannot mean that 
the University has power to grant mass 
promotion, Whether the law grants 
that power or not is a matter which the 
appellate Court will have to determine 


if an appeal is filed. I am, however, 
conscious that some of the hardships 
pointed out in the course of hearing, 


particularly: (i) the students having dis- 
posed of their notebooks. and textbooks; 
(ii) some of them having left their col- 
leges and having migrated to other Uni- 
versities (iii) science students having 
not completed their practicals, ete.. 
may be genuine, but for reasons stated 
earlier, the matter now lies within the 


domain of the appellate Court. 


29. Mrs. Mehta, drawing inspiration 
from the decision of the Supreme Court 
in Shivdeo Singh’s case (AIR 1963 SC 
1909) (supra) forcefully argued that the 
Division Bench in directing the Uni- 
versity- to hold ‘al] other examinations’ 


without issuing a rule nisi to the under- 


- 


=- ral justice, 


the Court to adjudicate the matter. 


-A. B. R. Siddhanti, 
‘The broad principle on the question of 
* necessary aNd proper parties was stated 
-by the Supreme Court in the following 


_impleaded through its 
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graduate students violated the funda- 
mental principle of audi alteram partem. 
That was a case in which the High 
Court cancelled the order _ passed by the 
Director of Rehabilitation in favour of 
B though he was not a party to the 
writ petition. In Board of High School 
and Intermediate ` Education, U, P., 
Allahabad v. Ghanshyam ‘Das Gupta, 
AIR 1962 SC 1110, ,it was held that 
where the Examination Committee is re- 
quired under the Regulations to deal 


with the examinees using unfair means. 
in examination halls, it is acting quasi- 


judicially and is bound to observe the 
principles of natural justice, That was 
a case in which the Committee cancelled 


the results and debarred- the examinees 
‘from appearing at the next examination 
without giving the examinees an oppor- 


tunity of being heard. In those circum- 
stances it was held that the decision was 
vitiated as violative of the rule of natu- 
Strong reliance was, how- 
ever, placed by Mrs, Mehta, on the de- 
cision in Padam Singh Jhina v. Union 
of India, (1974) 1 Serv LR 594 (SC). In 
that case the petitioner’s contention was 
that. he had been mala fide reduced in 
the seniority list from the fifth to the 
seventh place in contravention of the 
Rules, It is important to note that the 
validity or the vires of the Rules was 
not challenged. All the persons whose 
placement in the seniority list .. was 
affected were not impleaded and had 
no opportunity of answering the ` case 
set up by the petitioner ‘and hence it 
was held that in the absence of persons 
directly affected, it was not possible for 
The 
ratio of Jhina’s case (supra) was held 
not applicable in the Genera] Manager, 
South Central Railway, Secunderabad v. 
AIR 1974 SC 1755. 


terms (Para 20):— 


"In such proceedings the necessary 
parties to be impleaded: are those aga- 
inst whom the relief is sought, and in 


whose absence no effective decision can ' 


be rendered by the Court. In the pre- 
sent case, the relief is claimed only 
against the Railway which -has been 
representatives. 
No.list or order fixing seniority of the 
petitioners vis-a-vis particular indivi- 
duals, pursuant to the impugned deci- 


qf 
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sions, is being challenged. The emplo- 
yees who were likely to be affected 
as a result of the re-adjustment ‘of the 
petitioner’s seniority in accordance with 
the principles.laid down in the Board’s 
decision of October 16, 1952, were, at 
the most, proper ‘parties and not neces- 
Sary parties, and their non-joinder could 
not be fatal to the writ petition. ane 


The facts of that case reveal that the 
policy decision contained in the Board’s 
order of October ' 16, ‘1952 was modified 
and clarified by the subsequent Board's 
decisions of November 2, 1957 and 
January 13, 1961; The subsequent two 
decisions. were challenged by A. V. R 
Siddhanti and others. The Supreme 
Court held that such policy decisions 
could be challenged without impleading 
those who were likely to be affected as 
a result of the re-adjustment of the 
petitioner’s seniority on-the Board’s 
decisions of November 2, 1957 and 
January 13, 1961 being struck down. 
The Full Bench .of the’ Kerala High 
Court in State of Kerala v. Rafia Rahim, 
AIR 1978 Ker 176 referred to this deci- 
Sion of the Supreme Court and opined 


. that it was not applicable, Besides. the 


view taken in Siddhanti’s case (AIR 
1974 SC 1755) (supra) is in Hine with 


the earlier view of the Supreme’ Court | 


in Bihar Schoo] Examination Board v. 
Subhas Chandra Sinha, AIR 1970 SC 
1269. In that case the Schoc]. Board 
cancelled the examination of one centre 
as it was found that a vast majority of 
the: examinees of that particular ‘cen- 
tre had adopted : unfair means. The 
decision of the’ Board was challenged on 
the ground that the examinees were not 


given an opportunity to represent their. - 


cases. The Supreme Court held ‘that it 
was not necessary to hear every ex- 


aminee as the policy decision did not- 
stigmatise any particular examinee. In- 


view of the above, I agree with Bhatt J., 
that without decisively adjudicating 
upon the controversy since two - strong 
possible. views countering each other 


exist, it would not be proper to` exercise, 


review powers to, resolve the « contro- 
versy, more so in view of what is point- 
ed Out in paragraph 12 of his order. 


30. As regards; the request of Mrs, 
Mehta to treat her applications as sub- 
stantive under Art. 226 of the Constitu- 
tion, J agree with what Bhatt J., has 
stated in paragraph 16 of his order 


wad! 


-sion or patent mistake or like 
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having regard- to the fact that the re- 
ference to the Full Benzh was to decide 
the review applicatiors filed by Mrs. 
Mehta’s clients. We Lave, therefore, 


not entertained her request to treat her 


applications as - substantive petitions 
under Article 226 of the Constitution, 


<31, These are my reasons in support - 


of the order passed by the Full Bench 
on: lith Sept. 1981. 


V. V. BEDARKAR, I.:— 32. I have 
had the good fortune cf going through 
the judgments of beth my learned 
brothers N. H. Bhatt ard A. M. Ahmadi, 
JJ. assigning reasons.fo- the order dated 
11-9-1981, and I am in respectfu] agree- 


ment with them, 


33. The review appl-cations are quite . 


incompetent as what is sought by them 
is to practically set aside the order of 
the Division Bench and remodulate the 
reliefs so as to meet tke alleged exigen- 
cies of the situatior, as accord- 
ing to the review petitioners 
the decision has an ergulfing effect on 
the careers and aspirations of the stu- 
dents who are alreacy promoted of 
course without examination. This is no- 
thing but an attempt to circumvent the 
path of approaching the Supreme Court 
by way of an appeal for which leave 
is already granted. Through the plenary 
jurisdiction of this Ccurt in review is 
not very much circumscribed there are 
definitive limits as held in Shivdeo 
Singh’s case 
course, this judgment was prior to the 
amendmient of Civil Procedure Code by 
which under. Section 141, the provisions 
of Civil. Procedure Code are not made 
applicable to the proceedings under 
Article 226 of the Constitution of India. 
The restrictions under Order 47 of the 
Civil Procedure Code are not directly. 
applicable, and this Court can exercise 
the powers on a wider canvass on any 
analogous ground: stili the scope for 
review has. its own restrictions and 


may not be exercised in the manner . 


in which the powers can be exercised 
in an appeal. 


34. A review of a judgment is a 
serious step. and reluctant resort to it 
is proper only wheres a glaring omis- 
grave 
error has crept in 2arlier by judicial 
fallibjlity, A mere r2petition through 

N z 


Gujarat University v, 
different counsel of old and 


(AIR 1953 SC 1909). Of- 
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overruled 
arguments cannot create a ground for 
‘review’ (vide Krishna Iyer, J`: AIR 
1975- SC 1500, Sow. Chandra Kanta v. 
Sheik Habib). Hence, thèse review 
applications have no scope, 


Sona] P. Shah (FB) 


35. As Brother Bhatt, J, who had 
heard the original writ petitions has 
specifically observed, “much of the new 
fanged’ arguments here were also ad- 
vanced before the Division- Bench, and 
the University was. not unmindful of 
the impact and difficulties to be ex- 
perienced if writ petitions were allowed. 
We have to respect that view and accept 


it as a fact keeping no scope for recon- - 


Sidering that position by repeating those 
arguments to advance a case for a re- 
view.” 

36. The grounds for review that the 
relief granted in the original writ peti- 
tions was wider in terms and that the 
large number of students likely to be 
affected by the order were not made 
‘parties and not heard, are properly 
dealt with in the judgments of both my 
learned brothers making any more re- 
petition needless, 


37. The challenge to the authority of 
My Lord the Chief Justice to constitute 
this Full Bench is very effectively 
dealt with by Brother Ahmedi, J: in 
Para 8 (see para 25) of his judgment 
with which I fully concur, but in view 
of the summary rejection of the review 
application, that challenge also does not 
survive, So, no order on Civil’ Applica- 
tions Nos, 2984 and 2985 of 1981. 


. 38. On these reasons, the order of 
the Full Bench dated 11-9-1981 sum- 
marily rejecting the miscellaneous ap- 
plication is supported. For the reasons 
given in the judgment of N. H. Bhatt, 
J. no orders are passed on Civil Ap- 
plications Nos. 2929 -and 2930 of 1981. 


Order accordingly. 


kS 
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A. M. AHMADI AND D. H. SHUKLA, JJ. 

Prataprai Arjandas Dhameja and an- 

other, Appellants v. Bhupatsing Gagji (de- 

ceased by L. Rs.) and others, Respondents. 


First Appeal Nos, 1056 to 1058 of 1976, 
D/- 20-4-1981.** 


Fatal Accidents Act (13 of 1855), Ss, 1A, 
2 — Death caused in motor accident — 


Assessment of damages — Benefit receiv-. 


ed under accelerated payment of life in- 
surance policy and of accident insurance 
money is not liable to be deducted. (Motor 

Vehicles Act (1939), S. 110B). P 
Having regard to the fact that under 
S. 110B of the Motor Vehicles Act, 1939, 
as introduced in 1956, the Tribunal is 
called upon to determine and award com- 
pensation which appears to it to be just, 
the Tribunal must also be guided by the 
same principle of what is morally reason- 
able and equitable in deciding cases aris- 
ing out of fatal accidents. As such the 
view that accident insurance benefits 
received by the dependants of the deceas- 
ed cannot be set off against the amount 
of compensation payable to them does not 
require reconsideration. Decision in Jaipur 
Golden Transport Co, Pvt. Ltd. Delhi v. 
Keshavlal Maganlal, First Appeals 
Nos. 159 and 160 of 1968, D/- 3-11-1971 
(Guj), Affirmed. AIR 1962 SC 1 Explained 
and Distinguished. (1874-80) All ER 195 

and (1969) 1 All ER 555, Relied on. 
i (Paras 32, 36) 


Soon after the enactment of Lord Cam- | 


pbell’s Act, in India the Fatal Accidents 
Act, 1855 came to be enacted, The provi- 
sions of Lord Campbell’s Act were bodily 
lifted and introduced in our statute. Our 
statute has not undergone any change 
since its enactment, as in England. There- 
fore, after the enactment.of the Fatal Ac- 
cidents Act,- cases arising out of: tortious 
death were dealt with under the provi- 
sions of Ss. 1A and 2 of the said Act. 
Personal injury cases were. however, 
dealt with on common law principle ap- 
plicable in England. However, after the 
introduction of Ss. 110 to 
Motor Vehicles Act, by Act 100 of 1956 
radical changes were brought about. By 


*Only portions approved for reporting by 
High Court are reported here. : 

**Against decision of J. P. Desai, ‘Esquir, 
Motor Accidents Claims Tribunal. Jam- 


nagar in M. A. C. Petns. Nos. 13, 15 and 


17 of 1975. | a 
KY/AZ/F358/81/VRK/RSK - 


~ 


Prataprai v.: Bhupatsing- 


the Fatal Accidents 


110-F in the ` 


A. I. R. ` 


S. 110 the State Government was em- 
powered to constitute one or more -Motor 
Accident Claims Tribunals for the pur-: 
pose of adjudicating upon. claims for ` 
compensation in respect of accidents. in- 
volving the death of or bodily injury to 
persons arising ou; of the use of motor 
vehicles. Under. S. 110-A an application 


‘for compensation arising .cut of an acci- 


dent of the nature specified in sub-sec- 
tion (1) of S. 110 could be made by the 
person who sustained the injury or the 
legal representatives of the deceased, as 
the case may be. ‘Section 110-B brought 
in the concept of “just compensation” and 
not compensation in proportion to the loss 
resulting from such death as provided in 
S. 1-A of the Fatal Accidents Act, There- 
fore, the amendment introduced by the 
Amending Act 100: of 1956 in the Motor 
Vehicles Act was not purely ` adjectival. 
In fact, after the introduction of Ss. 110 
to 110-F in the Motor Vehicles Act, the 
measure of damages for both persona! in- 
jury cases and cases arising out of fatal 
accidents is compensation which appears 
to the Tribunal to, be ‘just’. Therefore, 
strictly speaking, the rule in the matter 
of deduction of insurance money under 
the life insurance policy or an accident 
insurance policy as applicable under Lord 
Campbell’s Act prior to its amendment 
in 1908 may not govern cases arising 
under the provisions of the Motor Vehi- 


eles Act, AIR 1977 Guj 195 and~1969 Acc 


CJ 286 (Delhi). Referred. 


oe (Para 31) 
That is why the! provisions of 5. 1A of 
Act directing the 
Court to give such damages as it may 
think proportioned to the loss resulting 
from such death does. not stricto’ sensu 
apply to matters governed under the 
Motor Vehicles Act. When we talk of 
‘just compensation’, we talk of compensa- 
tion which the Tribunal thinks is\ fair, 
equitable, reasonable and morally right 
i. e., in consonance with public policy; no 
matter whether it is a’ personel injury 
case or a case arising out of a fatal ac- 
cident. Hence the: English decisions in 
personal injury cases which are based on 
justice, equity and good conscience must 
also apply to cases arising ouz of fatal 
accidents. In England, accident insurance 
money was not deducted in personal in- 
jury cases because it would be the most 


‘unreasonable thing in the world to do if 


he (the injured). were not to be allowed 
to get it because the man pays his pre- 
miums on these insurances against acci- 


1982 Prataprai v 


dents with the intention of getting them 
back again, if he should 2ave the misfor- 
tune to meet with the accident and. be in- 


jured. {Para 32) 
Cases Referred: Chrcnological Paras 
AIR 1978 Bom 239 : 1978 Acc CJ 28 A 
AIR 1977 Guj 195 : 1977 Acc CJ 253 a 
30, 3 

(1976) 17 Guj LR 910 : 1976 Ace CJ 72 
(Guj) 25, 29 


AIR 1974 Madh Pra 181: 1974 Acc CJ 
150 27 
AIR 1973 Guj 216 : (ea 13 Guj LR fe 
= 25. 
AIR 1973 Pat 129 26, 27, 29 
AIR 1971 SC 1624 24 
(1971) First Appeals Nos. 159 and 160 of 
1968, D/- 3-11-1971, Jaipur Golden 
Transport Co. Pvt. Ltc, Delhi v. Kesh- 
_avlal Maganlal (Guj) 25, 29, 36. 37 
AIR 1970 SC 376 24 
AIR 1970 Ker 241 : 1970 Lab IC 1273 24 
AIR 1969 Delhi 183 : 1858 Acc CJ 141 


28, 3L 35 
1969 Acc CJ 286 (Delhi)- 27, 34, 35 
(1969) 1 -All ER 555 : (1£70) AC 1: (1369) 


2 WLR 821 (HL), Parry v. Cleaver 23, 
25, 26, -27, 30, 32, 34, 36 37 
AIR 1966 SC 1750 24 
AIR 1962 SC 1 24. 27, 29, 35, 36 
(1950) 1 All ER 976: (1350) 2 KB 43 : 66 
TLR (Pt. 1) 853 (CR, Shearman v. 
Folland . 23 
(1942) AC 601 : (1942) 1 All ER 657 : 167 
LT 74 (HL), Davies v Powell Duffryn 
Associated Collieries 22, 24, 25, 29, 
; l 30. 33. 36 
(1888) 13 AC 800: 
. 403 (PC), Grand Trank Ry.. Co. of 
Canada v. Jennings -~ a 22 
(1874-80) Ali ER 195, Bradburn v. Great 
- Western Rail Co. . 23, 25, 26, 27. 29, 30, 
. 32, 34, 35. 36, 37 
(1863) 4 B & S 396: 32 LJQB 377 : 122 
ER 508, Pym v. Greet Northern Rly, 
Co. 27 
(1858) 4 CBNS 296: 27 LJCP 227:6 WR 
574 : 140 ER 1098, Calton v. South 
Eastern Ry. Co. 27 
(1858) 3 H & N 211: 1&7 ER 448: 6 WR 
_ 573, Franklin v. South Eastern Ry. 
Co, . . 27 
. (1857) 4 B & S 403: 122 ER 510, Hicks v. 
Newport Abergavenny and Hereford 
_ Ry. Co. 20, 22, 27, 30 
B, R. Shah, for Appellants; : Shirisa d. 
_ Joshi; J. R. - Nanavati with Miss -S. A. 
Shah; G. N. ‘Desai wath -i is “Trivedi Tor 
Respondents; a, 


, two officers in the rear seat, it got 


59 LT 679: 37 WR - 
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A. M. AHMADI, J. :— Mr. H, P. Shroff. 
Director, and Mr. D. G. Pujari, Admin- 
istrative Officer (Mithapur} of Tata Che- 
micals Limited, (hereinafter called the 
Company’) reached Jamnagar by the 
morning flight from Bombay on ist 
Nov. 1974 and immediately left in an 
Ambassador Car, GTP 1519 belonging to 
the Company and driven by one Bhupats- 
ing Gagji for Mithapur, While the Car 
was being driven on the Jamnagar-Dwarka 
State Highway No. 25 with the aforesaid | 
in- 
volved in a head-on collision with a 
public carrier GTS 5639 which was pro- 
ceeding in the opposite direction. This 
collision took place about nine kilometers 
from Bhatia towards Dwarka between 1.30 
and 1.45 P. M. The driver-of the Ambas- 
sador Car belonging to the Company was 
killed on the spot while the two officers. 
were seriously injured and were remov- 
ed to the Company’s Hospital at Mithapur 
in critical condition. The Medical Officer 
Dr. G, N. Chag examined them at about 
3,45 P. M. and noted down the injuries 
sustained by the two victims -as detailed 
in the certificates, Exhibits 91 and 92, It 
appears that Mr, Puj ari succumbed to his 
injuries in the hospital while. he was 
under treatment at about 4.30 P. M. with- 
in‘less than two hours, Mr. Shroff also 
succumbed to his injuries in the hospital. 


2 to5. XXXXXXXXKX 


i 

6. The legal representatives of the 
three unfortunate victims of the accident 
filed Claim Applications Nos. 13, 15 and 
17 of 1975 in the Claims Tribunal at 
Jamnagar. All of them contended in their - 
Claim Applications that the driver of the 
public carrier was solely responsible for 
the accident. They, therefore. claimed 
compensation from the driver, owner and 
insurer of the said public carrier. At the 
same time the Company as the owner of 
the car and its insurer were impleaded: as 
parties to the Claim Applications filed by 
the legal representatives of Mr. Shroff 
and Mr. Pujari. The Tribunal came to the 
conclusion that the accident occurred be- 
cause of want of care and caution on the 
part of the driver of the public carrier. 
It, therefore, held the driver, owner .and 
insurer of . the said public carrier liable 
in damages to the legal representatives of 
the three victims of the accident, The Tri- 
bunal awarded a sum of Rs, 36,400/- with 
six per cent interest from the date of the 
Claim - Application and proportionate 
costs to the legal representatives or de- 
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pendants of the deceased driver Bhupat- 
sing. It awarded a sum of Rs. 2,20,000/- 


. With six percent interest from the date 


of the Claim Application and proportionate 
casts to the legal representatives of the 
deceased D. G. Pujari. To the widow and 
son of deceased H. P. Shroff the Tribunal 
awarded a sum of Rs 2,45,000/- with six 
per cent interest from the date of the 
Claim Application and proportionate 
costs. The owner and the insurer of the 


. Offending public carrier feeling aggrieved 


by the awards made by the Claims Tri- 
bunal in the aforesaid three Claim Ap- 
plications have preferred the present 
three appeals, 

7 to 16. xxxxxxxxx ~ 


17. That takes us to the question of 


- general importance which was ably pre- 


sented to us by Mr. Shah,, the learned 
advocate for the appellants, The question 
which he posed for our consideration was: 
whether in assessing damages payable 
under fhe Fatal Accidents Act to the de- 


deceased. must there be deducted there- 
irom any pecuniary benefit that such de- 
pendants or legal representatives may 
have received under any life insurance 
policy or accident benefit policy taken 
cut by the deceased? Precisely stated, the 
submission is two-fold: (i) the benefit of 
accelerated payment received. by the legal 
representatives of the deceased under a 
life insurance policy taken out by the 
deceased was liable to be deducted from 
the total amount of compensation payable 
under the Fatal Accidents Act; and’ (i) 
the accident insurance money received by 
the legal representatives of the deceased 
must be deducted in its entirety from the 
compensation money and the surplus, if 
any, could only be awarded to the legal 
representatives of the deceased, 


18. The Fatal Accidents Act,-1855 was: 


enacted to provide compensation to fami- 
lies for loss occasioned by the death of a 
person caused by actionable wrong. Sec- 
tions 1A and 2 which are relevant for our 


purpose may be extracted at. this stage:— 


' “IA. Whenever the death of a person 
shall be caused by wrongful act. neglect, 
or default, and the act, neglect or default 


is such as would (if death had not ensued) 
have entitled the party injured to main- 


tain an action and recover damages in 
respect thereof, the party’ who would 
have been liable if death had not ensued, 
shall be liable to an action or suit for 
damages, notwithstanding 'the death of 
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person injured, and although the death 


shall have been caused under such cir-. 


cumstances as amount in law to felony or 
other crime, l 


Every such action or suit shall be for 
the benefit of thè wife, husband, parent 
and child. if any, of the person whose 
death shall have. been so caused, and 
shall be brought by and in the name of 
the executor, administrator or represen- 
tative of the person deceased; 


_and in every.such action, the Court may 
give such damages as it may think pro- 


è 


-portioned to the loss resulting from such’ 


death to the parties respectively, for 
whom and for: whose benefit such action 
shall be brought, 'and the amount so re- 
covered, after deducting all costs and ex- 
penses, including the -costs not recovered 
from the ‘defendant, shall be divided 
amongst the before-mentioned parties, 
or any of them, in such shares as the 
Court by its j udgment or decree ' shall 


‘direct. - 
pendants or legal representatives of the | 


2. Provided’ always that not more than 
one action or suit, shall be brought for, 


and in respect of the same subject-matter 


of complaint. 


Provided that in any such action or suit 
the executor, administrator or representa- 
tive of the deceased may insert a claim 
for, and recover any pecuniary loss to the 
estate of the deceased occasioned by such 
wrongful act; neglect or default, which 
‘sum, when recovered, shall be deemed 
part of the assets of the estate of the de- 
ceased.” 7 Í 
We are not concerned with the 
two sections in the said Act, 


19. Mr. Shah argued that in England 
under Lord Campbell’s Act, the Fatal Ac- 
cidents- Act, 1846, before its amendment 
in 1908, the general rule in regard ‘to as- 
sessment .of damages was well-settled, 
namely, that any benefit that accrued to 
a dependant by reason of the relevant 
death had to be taken into account. that 
is, the actual pecuniary loss to the 
pendant of the deceased had to be ascer-~ 
tained by balancing, on the one hand, the 
loss to him of the future pecuniary bene- 
fit, and, on the other, any pecuniary ad- 
vantage which came to him by reason of 
the death. In other words. according to 


Mr. Shah, the damages to be -awarded to | 


a dependant of a victim of a fatal acci- 
dent must take into account any pecuniary 
benefit accrued to that dependant in con- 
sequence of the death, in the absence of 
any statutory direction to the contrary, 


other > 


de=- 
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Since our Act, the Fata. Accidents Act, 
1855, is indisputably fownded on Lord 


Campbell’s Act, the aforesaid general 


_ rule, argued counsel, must guide us in 


ime 


the matter of assessmen‘ of compensation 
payable to the legal representatives of the 
deceased, 


20. Lord Campbell ir Hicks v. New- 
port, Abergavenny and Hereford Ry. Co. 
(1857) 4 B & S 403, observed that in es- 
timating the widow’s loss, the benefit 
which she derived from acceleration might 
be compensated by deducting from the 
estimate of the future earnings of the de- 
ceased the amount of the premiums which, 
if he had lived, he weuld have had to 
pay out of his earnings for the mainien~ 
ance of the life insurance policy, This 
view was quoted with approval by the 
Privy Council in Grand Trunk Ry. Co. of 
Canada v. Jennings, (1838) 13 AC 800, Ac- 
tion was brought for damages by the 
widow of Williams Jernings who had 


` taken- out a life policy zor £2000 and the 


sum insured was paid to his widow in 
full after his demise, Tne question which 
arose for consideration was, whether the 
insurance money which the widow had 
received under the life policy taken out 
by the deceased was liable to be deducted- 
from the amount assessed as damages. 
their Lordships of the Privy Council 
cpined that the pecuniary benefit which 
accrued to the widow fiom the premature 
death of her husband consisted in the ac- 
celerated receipt of a sam of money, the 
consideration for which had already been 
paid by the deceased omt of his earnings. 
In such a case, the extent of the benefit 
may fairly be taken to be represented by 
the use of or interest of the money during 
the period of acceleration and relying on 
Lord Campbell’s direction in Hicks (1857- 
4B&S 403) (supra) Thəir Lordships sug- 
gested that in estimating the widow's loss, 
the benefit which she derived from accele- 
ration might be compensated by deducting 
from the estimate of future earnings of 
the deceased the amount of premiums 


_which if he had lived ke would have paid 


out of his earnings for the maintenance of 
the policy. 


21. The first statutory .change was 


~ effected in England by the Fatal Accidents 


(Damages) Act, 1908 which provided by 
Section 1 that in assessing the damages, 
insurance moneys should no longer be 
taken-into account, This statutory change 
became necessary because Courts in 
England took into consideration insurance 
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moneys received by the dependants of the 
deceased in assessing the damages award- 
able under Lord Campbell’s Act. Mr. Shah 
was, therefore. right in submitting that 
under Lord Campbell’s Act, prior to its 
amendment in 1908, in cases of accidental 
death, the receipt of insurance moneys by 
the dependants of the deceased was taken 
into consideration in computing the pecu- 
niary loss to the dependants of the de- 
ceased. It may aliso be mentioned that 
further inroads were made by statute so 
far as deduction on this count is concern- 
ed and the last of such statutory inroad is 
to be found in Section 4 of the Fatal Ac- 
cidents Act, 1976 which provides that in 
assessing the damages, there shail not be 
taken into. account any insurance money 
benefit under the enactments relating to 
social security. pension or .gratuity paid 
or to be paid as a result of the death. 


22, Strong reliance was placed by Mr. 
Shah on the observations of Lord Macm'l- 
ian in Davies v. Powell Duffryn Associat- 
ed Collieries, Ltd.. (1942) AC 601 who 
stated: 


“Except where there is express statu- 
tory direction to the contrary, the dama- 
ges to be awarded to a dependant of a de- 
ceased person under the Fatal Accidents 
Acts must take into account any pecuni- 
ary benefit accruing to that dependant in 
consequence of the death of the deceased. 
It is the net loss. on balance which con- ` 
stitutes the measure. of damages”. 
Lord Wright observed: 


“In assessing the damages all circum- 
stances which may be legitimately plead- 
ed in diminution of the damages must be 
considered”, Proceeding further, the 
learned Judge says that “the general prin- 
ciple that the right of the individual de- 
pendant under these Acts is for damages 
to be assessed on a balance of loss and 
gain, is established by long-standing au- 
thority”. Lord Porter in his speech while 
dealing with the question of taking into 
consideration the receipt of insurance 
money by the dependants of the deceased 
in the matter of assessment of damages 
observes— 


rere up till 1908 it was- necessary to 
have regard to any insurance effected by 
the deceased on his life. If the subject- 
matter of that insurance was accidental 
death and the deceased man was acciden- 
tally killed, the full amount recoverable. 
being a gain resulting wholly from -the 
death, was generally regarded_as a gain 


- which, to the extent to which any depen- 
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dent benefited from it, would diminish the 
sum- to be awarded to that dependant. But 
not every sum paid under an insurance 
policy was so regarded. Life insurance, 
inasmuch as its receipt was not solely 
brought about by the death but was 
merely accelerated by it, was, it is true, 
to be taken into account, but only to the 
extent of the benefit arising from its ac- 
.celeration”’, 


The observation in regard to life insur- 
ance is based on what Lord Watson said 
in the case of Jennings (1888-13 AC 800) 
on the basis of Lord Campbell’s direction 
in the case of Hicks. These observations 
indicate the law as applied in England 
prior to the amendment of 1908. 


23. In personal injury cases, however, 
the position has been otherwise ever since 
the decision in Bradburn v. Great Western 
Rail Co., (1874-80) All ER 195, That was 
a case where the plaintiff had taken out 
an accident insurance and the moneys re- 
ceived by him under the insurance policy 
consequent upon his having been injured 
as a result of the tortious act of the de- 
fendant, the question arose whether the 
moneys so received could be deducted 
from the amount of damages payable to 
him. Bramwell, B., observed “...... it would 
be the most unreasonable thirig in the 
world if he were: not to be allowed to get 
it, because a man pays his premiums- on 
these insurances against accidents with 
the intention and object of getting them 
back again, if he should have the mis- 
fortune to meet with an accident and be 
injured”. I; was further observed that “a 
man. pays the premiums upon these acci- 
dent policies-upon this kind of footing, 
namely, that his right to an indemnity in 
case of an accident shall be an equivalent. 
for the mischief or injury that happens 
to him. He gets more, no doubt, if the 
mischief happens than all the premiums 
which he has paid would amount to; but 
he runs the chance that he will not get 
. anything at all; and therefore it is, I say, 
that he ought to have this sum in addi- 
tion to the damages that he may have 
sustained at the hands of the defendants 


by reason of the accident itself, for other- 


wise he would be a loser by insuring 
against accidents...... ” Pigott, B., observ- 


ej. “I think that there would be no justice - 


or principle in setting off an amount 
which the plaintiff has entitled himself 
‘to under a contract of insurance, such as 
any prudent man would ‘make on the 
principle of, as the expression is, ‘laying 
by for a rainy day’”: The learned Judge 
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further stated: “He pays the -premiums - 


upon a contract which, if he meets with 
an accident, entitles him to receive a sum 
of money. It is not because he meets 


with the accident.. but because he. made a- 


contract with, and vaid premiums to, the 
insurance company, for that express pur- 
pose;. that he gets the money from them. 
it is true that there must be the element 
of accident in order to entitle him to the 
money; but it is under and by ‘reason of 
his contract -with the insurance company, 
that he gets the amount; and I think that 
it ought not, upon any principle of jus- 
tice. to be deducteé from the amount of 
the damages proved to have been sustain- 
ed by him through the negligence of the 
defendants”. This .cecision was endorsed 
by the House of Lords in Parry v. Cleaver, 
(1969) 1 All ER 555. That was a case in 
which two questions arose for determina- 
tion, namely: (i) what did-the appellant 


-Gnjured) lose as a result of the accident 


and what are the ‘sums which he would 
have received but for the accident but 
which by reasor{ of the accident he can 
no longer get? and (ii) what are the sums 
which he did in. fact receive as a result 
cf the accident but which he would not 
have received if there had been no acci- 
dent? That gave rise to the further ques- 
tion whether the latter sums must be 
deducted, from the former in assessing the 
damages. Referring to the case law under 
3 Campbell’s Act, Lord Reid observ- 
eq;— i ar 
“In dealing with damages under Lord 
Campbell’s Act such receipts were not dis- 
regarded until the law was altered by 
recent legislation. There, there was a uni- 
versal rule. Here, there never was. The 
cemmon law has treated this matter as 
one depending on justice. reascnableness 
and public policy.” i 
As regards moneys coming to the plain- 


tiff under the contract of insurance, the ` 


learned Lord observes that the real and 
substantial reason for disregarding them 
is that the plaintiff has bought them and 
that it would be unjust and unreasonable 
to hold that the mon2y which he prudent- 
ly spent on premiums and the benefit 
from it should enure to. the bensfit of the 
tert-feasor. He posed a question: “Why 


should the plaintiff ke left worse off than ` 


if he had never insured?” and then pro- 
ceeded to answer it by saying that “if he 
had not spent it (premium money) he 
would have had it in his possessicn, at the 
time of the accident grossed up at com- 
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then quoted the following passage from 
Shearman v, Folland, (1950) 1 All ER 
976— “If the wrongdoer weré entitled to 
set-off what the plaintiff was entitled to 
recoup er had recouped under his policy, 
he would, in effect, be depriving the 
plaintiff of all benefit fram the premiums 


paid by the latter and aopropriating that 


benefit to himself.” with approval and 
then wondered “why should it make any 
difference that he (the injured) insured by 
‘arrangement with the employer rather 
than with an - insurance company?” ” 
These two decisions make it clear that 
under common law ‘in personal injury 
cases payments received by the injured 
under a contract of insurance taken out 
by him were not liable to be set off 
against the amount of damages award- 
able to the injured on the principle that 
the wrongdoer could not be allowed to 
reap the benefit of whet the injured had 
sown by way of payment of premiums 
from time to time. Such benefits were 
described as completely collateral matters, 
as res inter alios acta o> as too. remote to 
be brought into consideration. 

‘24. It was, therefore, argued by Mr. 
Shah that so far as Coutts in England are 
concerned, the general principle appli- 


cable in personal injury cases so far as. 


the deduction of collateral benefits - is 


concerned was quite d-fferent from the’ 


general principle in this behalf in so far 
as fatal accident claims were concerned 
-before the amendment cf Lord Campbell’s 
Act from time to time between 1908 and 
1976, He submitted that this distinction in 
so far as the application of the general 
rule is concerned ought to be borne in 
mind by Courts in India while dealing 
with claims arising und2r Fatal Accidents 
Act. Our law, the Fatal Accidents Act, 


1855, has not undergone any change since’ 


its enactment and that is why Krishna 
Tyer J., (as he then was) in P. B. Kader 
v. Thatchamma, AIR 1£70 Ker 241 was 
prompted to describe it as “trifle archaic 
in form and somewhat cbsolescent in con- 
tent”. Be that as it may, counsel argued, 
that the general princivle accepted in 
England before’ the amendment of Lord 
Campbell’s Act in 190€ must guide our 
Courts in deciding cases under the Fatal 
Accidents Act, 1855, which is in pari 
materia with Lord Campbell’s Act. In 
support of this submissisn he invited our 
attention to the decision of the Supreme 
Court in Gobald Motor Service v. Velus- 
wami, AIR 1962 SC 1 wherein the Sup- 
reme Court relying on the decision in 
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Davies v, Powell (1942 AC 601) observed 
that in calculating the loss caused by the 
death any benefit accruing to a dependant 
by reason of the death must be ascertain- 
ed, The principle laid down in Davies v. 
Powell was also applied in Municipal Cor- 
poration of Delhi v. Subhagwanti. AIR 
1966 SC 1750; C. K. S. Iyer v. T. K. Nair, 
AIR 1970 SC 376 and Sheikhupura Trans- 
port Co. v, Northern India Transporters 
Insurance Co. Ltd., AIR 1971 SC 1624. 
Mr. Shah, therefore, vehemently argued 
that once the general principle stated in 
Davies v. Powell has been accepted by 
cur Supreme Court in a line of decisions 
arising under the Fatal Accidents Act, 
1855. the proper view to take is that the 


- benefit derived under an insurance policy 


by the dependants of the victim of the 
accident must be taken into account in 
assessing the compensation payable to 
such dependants. 

25. Mr. Joshi, the learned advocate for 
the claimants, however, argued that so far 
as this Court is concerned the point is ` 
clearly covered by the decision of the 
Division Bench of this Court consisting of 
J, B. Mehta and S. N. Patel JJ., in Jaipur 
Golden Transport Co. Pvt. Ltd., Delhi v. 
Maganlal. First | Appeals 
Nos. 159 and 160 of 1968 decided on 3rd 
November 1971, Speaking for the Court, 
J. B. Mehta J., observed: 


“this multiplier was suitably ad- 


“Justed so that it took into account both 


the kinds of deductions: (1) because a 
lump sum amount was arrived of the — 
benefit spread over a number of years; 
and (2) on account of other changes and 
changes in future due to various con- 
tingencies and imponderables which 
necessarily depend on the particular cir- 
cumstances of the case because one has 
to take into account the probable dura- 
tion of the life of the deceased, duration 
6f the life of the widow and their depen- 


dents who might prematurely die, the 
possibility of widow’s remarriage. ac- 


celeration of interest in the estate, possi- 


bilities of increased earning, on the one 


hand as well as disablement of unemploy- 
ment on the other.” (Emphasis supplied). 
On the question of deduction of insurance 
amount, after referring to the decision of 
the House of Lords in Bradburn’s case 
(1874-80 All ER 195) and Parry v. Clea- 
ver (1969-1 All ER 555) it was observed 
as under :— | 


“Therefore, these authorities show that 
the: common law principle,- which was 
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evolved as early as in 1874 in Bradburn’s 
case by the House of Lords and which 
Was approved in all common law juris- 
` dictions, is to exclude proceeds of insu- 
rance policy by holding that they are not 
- deductible from the amount of damages 
both on the ground that it is collateral 
benefit and beeause we are not deducting 
like from like.” . 


This decision was followed in L.I. C. of 
India v.. L. R. of Deceased Naranbhai. 
(1972) 13 Guj LR 920 at page 937 : (AIR 
1$73 Guj 216 at p. 225) and Amthiben v. 
Suptd, Geo. O. N. G. C., (1976) 17 Guj LR 
910 at page 935. From the aforesaid three 
decisions of this Court, it seems well- 
settled that insofar as the benefit arising 
out of accelarated payment of life insu- 
rance money is concerned, it is taken 
care of by the multiplier adopted on the 
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_ basis of Lord Wright’s method in Davies- 


v, Powell (1942 AC 601), and need not, 
therefore, be separately dealt with. Inso- 
- far as money received under an accident 
policy is concerned, no deduction whatso- 
ever is permitted on the principle adopted 
in Bradburn’s case and solidly endorsed 
by Parry v. Cleaver. 


26. Mr.. Shah, however, submitted that 
the decision of the Gujarat High Court in- 
sofar as non-deduction of accident insu- 
rance money is concerned is solely based 
on the decision of the House of Lords in 
Bradburn’s case which was endorsed by 
majority in Parry v. Cleaver. He pointed 
out that both these cases were personal 
injury cases and-not cases arising out of 
the death of the victim of a tort. He fur- 
ther pointed out that the Gujarat High 
Court placed strong reliance on Brad- 
burn’s case, presumably because the text 


of the judgment of Bramwell, B., in the re- 


print did not contain a passage which has 
been reproduced by the Patna High Court 
in Union of India v. Supriya Ghosh, AIR 
1973 Pat 129 at page 136. That indeed is 
true and it must be conceded that the 
text in the original report is somewhat 
different in language but to our minds in 
purpose and substance, it is the same. Mr. 
Shah is, however, on a sounder footing 
when he argues that in personal injury 
cases damages awarded. for the loss of 
victims earning capacity were not to be 
reduced because money received under an 
accident’ benefit policy were considered to 
be collateral benefits conferred upon him 
by third parties under a contract of insu- 
rance with whom the tort-feasor had noth- 


ing to do. But in the case of fatal acci- 
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dents, the general rule in the matter of 
deduction of accident insurance benefits 
was just the reverse as found from the 
speeches of their' Lordships in Davies v, 
Powell up till the amendment of Lord 
Campbell's Act in 1908, Therefore, ac- 
cording to- Mr., Shah the general princi- 
ple applicable in personal injury cases 
was applied by the Gujarat High Court 
in the aforesaid decisions on an erroneous 
reading of Bradburn’s case, presumably 
because of the missing passage in the 
text of the judgment of Bramwell. B., in 
the reprint. | l 


27. Mr. Shah reinforced his argument 
by inviting our attention to’ the decision 
of the Patna High Court in Union of 
India v. Supriya Ghosh, AIR 1973 Pat 129, 
The facts show that-the first respondent 
had received a certain sum of money 
under an accident benefit policy. The 
Court below had refused deduction rely- 
ing on Bradburn’s case, ((1874) €0 Ali ER 
195). It was, however, argued that 
the principle laid down in Braduburn’s 


f 


` 


case had no application to suits brought 


by the members of the family of deceased 
victim of the accident. The following 
passage from tħe decision of Bramwell, 
B., not reproduced in the reprint, was re- 
lied upon :— 


“As to the case of Hicks v, Newport & 
C. Ry. Co., (1857) 4 B & S 403 that was 
an action brought ‘under Lord Campbell’s 
Act, and the ruling is quite correct. The 
statute had laid down no rule as to the 
mode of calculating the damages~to be 
given in respect of the right of action 


which it created. The rule was first laid p 


down in this Court (Franklin v, South 
Eastern Rly. Co., (1858) 3H & N 211, fol- 
lowed in Dalton v.. South Eastern Rly. Co., 
(1858) 4 CB (NS) 296 : 27 LJ (CP) 227, and 

v. Great Northern Rly. Co., (1863) 
4 B & 5396 : 32 LJ QB 377) and that rule 
was that the damages were to be a com- 
pensation to the. family of the deceased 
equivalent to the pecuniary benefits 
which they might have reasonably ex- 
pected from the continuance of his. life, 
H. therefore, the person claiming Jama- 
ges was put by the death of his relative 
into possession of large estate; there was 
no loss; he was a gainer by the event; 
and similarly, whatever comes into the: 
possession of the family who have suffer- 
ed by the death of their relative by 
reason of his death must be taken into. 
account. But that has no bearing on the 
case of a person suing upon his common 


y 
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law right for injuries caused to him by 
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_ the defendants’ negligence.” 


There is no gainsaying that under Lord 
Campbell’s Act benefits received by the 
dependants under a contract of insurance | 
were deductible on the principle that any 
benefit accruing by reason of the death 
must be taken into acccunt to ascer-ain 


‘the balance of loss or géin to the depen- 


dants. Observing that this principle was 
approved by the Supreme Court m 
Gobald Motors (AIR 1962 SC 1), the 
Patna High Court held tiat if the dec2as- 
ed had insurance policies, the amount re- 
ceived by the dependants must be reduced 
in damages awardavle to them. 
Deshpande, J., in Amarät Kaur v. Van- 
guard Ins. Co. Ltd., 1969 Acc CJ 286 held 
that Ss, 110 to 110-F of the Motor Vehi- 
cles Act do not lay dowr any new princi- 
ple for assessing the amcunt of compensa- 


_ tion and, therefore, in determining’ the 


amount of compensation which appears to 
be “just”, the Tribunal is not to invent 
any new policy ot law. According to the 
learned Judge the provisions of Ss. 110 
to 110-F do not, in any way, override the 
pre-existing principles of the law of torts 


`. applied by English Coucts prior to 1908 


in regard to receipt of insurance money 
and then relying on Gcbald Motors aeld 
that so long as that decision. stood, in the 
absence of legislation to the contrary, 
subsequent changes in statutory law in 
Englandi must be overlooked, Desh- 
pand, J., speaking on tke Bombay Bench 
in Jaikumar Chhaganlal Patni v. Mary 
Jerome D'Souza, 1978 Acc CS 28: (AIR 
1978 Bom 239), was onze again required- 
to consider whether the insurance policy 
money received by the dependants of the 
deceased could be said. to be pecuniary 
advantages that came to the dependants 
by reason of the deatk of the deceased 


_and,‘if yes, whether the same coulc be 


set-off against the amount of compensa- 
tion payable to such dependants, After 


- dealing with the provisions of Lord 


Campbell’s Act and the amendments that 
followed in 1908, 1948 ard 1959, the Iearn- ` 
ed Judge referred to the decision in 
Bradburn’s case (supra) as well as Lord 
Reid’s observations in Parry v. Cleaver 
and then pointed out that in the reprint, 
the text of the judgmen= of Bramwel£ B., 
in Bradburn’s case was ‘slightly different ` 
in details, though not in purport and sub- 
stance”. The -decisions of the Gujarat. 
High Court as well as the decision of 
Sen, J. in Sushila Devi v. Ibrahim. 1974 
Acc CJ 150 : (AIR 1974 Madh Pra 181) 


i 
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were not followed on the ground that the 
view exprassed therein was open to 
grave doubt as their Lordships had lost 
sight of the fact that the decision of the 
House of Lords in Bradburn’s case was a 
personal injury case and the common jaw 
rule applicable to such cases was just the 
reverse of that.applicable to cases arising 
under Lord Campbell’s Act as it stood be- 
fore its amendment in 1908. 


28. In Megjibhai Khimji Vira v. 
Chaturbhaj Taliabhai, 1977 Ace CJ 253 : 
(AIR 1977 Guj 195), the Division Bench 
of this Court to which I was a party;-con- 
sidered the position in law as it stood be- 
fore the, enactment of Lord Campbell’s 


Act and-undertook a detailed comparative . 


‘study of ‘the provisions of the Fatal Ac- 
cidents Act, 1855 and the provisions of 
the Motor Vehicles’ Act, 1939 and- held— 


(i) that clause (b} of sub-sec. (1) of Sec- 
tion 110-A of the 1939 Act was a sub- 
stantive provision which conferred a right 
on all the legal representatives of the de- 
ceased-victim of a tortious act to claim 
compensation from the wrongdoer and 
being a special provision dealing with ac- 
cidents ‘arising out of the use of motor 
vehicles, it has the effect of overriding 
paragraph 2 of S. 1-A of the 1855 Act; 
and, : 


(ii) that S. 110-B of the 1939 Act gave. 


wider scope to the Claims Tribunal in the 
matter of assessment of compensation in- 
asmuch as the Claims Tribunal was call- 
ed upon to determine the amount of com- 
pensation which appeared to it to be 
“just” and was not hedged by the limita- 
tive words found in S. 1-A of 1855. Act. 


Tatachari, J., of the Delhi High Court 


while speaking for the Division Bench in 
Ishwari Devi v. Union of India, 1968 Acc 
CJ 141: (ATR 1969 Delhi 183) while con- 
sidering the ambit of the aforesaid two 
laws observed.in para 39 (of Ace CJ) : 
(Para 40 of AIR) as under :— 


“It is thus a general law (reference is 
to the Fatal Accidents Act, 1855) provid- 
ing for compensation to the representa- 
tives of a deceased person or to his. estate 
for the loss occasioned by his death: as a 
result of an accident. On the other hand. 
the Motor Vehiclés Act is a special law 
which, by. Ss. 110 to 110-F provides for 
adjudication upon claims for compensa- 
tion in respect of accidents involving the 
death of, or injury fo persons arising out 
of the use of motor vehicles.” 

In that case if was further observed that 
the- Motor Vehicles Act was a self-con- 
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tained statute ‘and as such an application 


under S. 110-A thereof could not be said’ 


to be governed by the provisions of the 
Fatal Accidents Act. Dealing with the ex- 
pression “just compensation” their Lord- 
Ships of the Delhi High Court observed 
at page 157 (of Acc CJ): (at p. 191 of 
AIR) as under :— 


“But, in view of the difference between 


the language of Ss, 1-A and 2 of the said 
Act (Fatal 
of the Motor Vehicles Act the decisions 
under the Fatal Accidents Act are not 
directly applicable to a claim made under 
-the Motor Vehicles Act. A Claims Tribu- 
ral under the Motor Vehicles Act is em- 
powered to determine the amount of com- 
pensation which, appears to it to be just, 
has necessarily to depend upon the cir- 
cumstances in a 
‘just’ has a wider ambit than’ the words 
used in Ss. 1-A and 2 of the Fatal Acci- 
dents Act. Therefore, a Claims Tribunal 
dealing with a claim under the Motor 
Vehicles Act has only to consider what 
appears to it to be just compensation on 
the facts and circumstances of the case 
before it. and it need not strictly follow 
` and apply the basis of the assessment of 
compensation indicated in the various 
decisions under the Fatal Accidents Act 
or under the English Law.” 


Almost the same view was expressed by 
us in Megijibhai’s case- (AIR 1977 Guj 195) 
though, of course, our attention then was 
not invited to the above referred decision 
of the Delhi High Court. 


29. 
. stage. The - question which stares in our 


faces is whether the decision of the Divi-. 


sion Bench of this High Court in First 
Appeals Nos. 159 and 160 of 1968 decided 
on 3rd November 1971, followed in the 
subsequent two decisions in L. I, C. of 
India v. L. R. of Deceased Naranbhai, 
(1972) 13 Guj LR 920: (AIR 1973 Guj 216) 
and Amthiben v. Suptd. Geo. O. N. G. C.; 
(1976) 17 Guj LR ‘910, does not lay down 
the correct law as it proceeds’ on an 
erroneous reading of Bradburn’s case 
((1874) 80. All ER 195) as reported in 
the reprint. which does not contain - the 
passage in the same tlanguage as re- 
produced in the decision of the Patna 


High Court- in. Supriya Ghosh’s case 


(AIR 1973 Pat ` 129) (supra). The second 
question which we must consider is, whe- 
` “ther these three decisions of. the Gujarat 
' High Court proceed on an erroneous ap- 
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Accidents Act) and S. 110-B | 


given case. The word: 


We have now reached the crucial 
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plication of the. general ‘principle‘or rule 


applicable to personal injury -cases only . 


and. not to cases arising out of fatal acci- 
dents. This question also requires us to 
consider whether the correct principle 
which should guide the Courts in the 
matter of determination of compensation 
in cases-arising out of fatal accidents 
would be as laid down by English Courts 
under Lord Campbell’s Act prior to its 
amendment in 1908 since our law is 
modelled on Lord Campbell’s Act, the 
Fatal Accidents Act 1846. Mr. Shah em- 
phasised that the general principle stated 


in Davies v, Powell (1942 AC 601) was ap- . 


proved by our Supreme Court in Gobald 
Motors case (AIR! 1962 SC 1) and there- 
after in the subsequent decisions which 
were binding on this Court and, therefore, 
the amount of insurance money received 
under an accident insurance must be de- 
ducted or set off ‘from the total amount 
of pecuniary loss ‘occasioned to -the legal 


representatives of ‘the deceased on his . 


death and it is only the net loss on 
balance which could be awarded. as com- 
pensation to them. For reasons. which we 
shall immediately | state, we find it diffi- 


- cult to persuade jcurselves to-take the 


view canvassed before us by Mr. Shah. 
80. In Megjibhai’s case (AIR 1977 Guj’ 
195) while speaking for the Division 


Bench it was pointed out that under the 


common law of England no action could 
be laid by the dependants of a person 
whose death was : brought about by -the 
tortious act of another on the maxim 
actio personalis moritur. cum persona al- 
though a person injured by a similar act 
could validly claim damages for the 
wrong done to him. That led to the com- 
ment: “it is cheaper to kill than to maim”. 
This dictum was followed till the enact- 
ment of Lord Campbell’s Act in 1846. The 
inroad made by Lord Campbell’s Act on 
the maxim actio personalis moritur cum 
persona was made absolute by the Law 
Reforms Act, 1934. After the enactment 
of Lord Campbell’s Act in England action 
for damages for tortious death came to 
be governed under that statute whereas 
personal injury cases continued to be gov- 
erned under the common law of England. 
Prior to 1908 under Lord Campbell’s Act 
assessment of ` compensation or damages 
was made on the principle laid down in 
Davies v. Powell (1342 AC 601). Moneys 
received by the dependent of the deceas- 
ed under a life insurance policy was dealt 
with on the principle laid down. in -the 


' case of Hicks (1857-4:B & S 403). Pecu-- 
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` underan ‘accident policy were deductible : 
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- 


.. lout- in- Megjibhai’s ~ 
'. (195) after: the’: 


in toto from the amount of damages pay- 
able to the dependant fo> pecuniary loss 
suffered by him on accourt of the tortious 
death. This position was remedied by 
statutory amendments brought in 1908. 
1948, 1959 and 1976 whereby no deduc- 
tion was permitted on he ground that 
the: dependants had received insurance 
money under a life insurance policy or 
accident insurance policy taken out by 
the deceased.' In so far as personal injury 


cases are concerned, uncer common law: 


no deduction was perinitted on that count 
in view of the decision in Bradburn’s case 
((1874) 80 AHER 195) which came to be 
endorsed by Parry v. Cleever ((1969) 1 All 
ER 555). Insofar as the la-ter class of cases 
are concerned, these deductions were re- 
fused because, to use the - words 


‘able in the world to refuse the benefits 
accruing under an insurance policy pur- 
chased by the injured eut of his own 
earning or savings. Peggot. B, therefore. 
felt that the insurance money was receiv- 


ed- under a.contract of insurance purchas-. 


ed by the insured and net because of the 
aecident. That is why Lord Reidin Parry 
v. Cleaver, observed that the question of 
‘deduction: of insurance money in personal 
injury cases was- treated. at common-law 
as one depending. on justice, reasonable- 
ness ‘and ae policy. 
plied), 


‘31. Soən after the íncmeni d tord 
Campbells Act, in India the Fatal: Ac- 


‘eidents Act, ‘1855 came to be enacted on 


27th March, 1855. The provisions of ‘Lord 


_|Campbell’s Act were bodily lifted and 


introduced‘in our statute. It is also :true 
that our” statute -has not undergone any 
change since its enactmert, as in England. 
Therefore, after the - enactment. of the 
Fatal ‘Accidents: Act; cases arising out of 


tortious death' were dealt with under the 


provisions: of Ss.. tA ‘anc ‘2 of: the . said 
Act. Personal injury cases were, however; 


{dealt with on ċommon lew’ principle: ap- 


plicable in England. However, as: pointed. 
ease (AIR 1977 Guj 
introduction of ‘Ss. -110 to 


_{110-F in thé: Motor. Vehicles Act, by Act 


100: of: .1956 ‘radical changes were brought: 
-By-S.-110-the Slate Government - 


about. 
was empowered to constitute one or more - 


Motor: Accident : ‘Claims: Tribunals ` ‘for’ thé. 


. . purpose: of` adjudicating. aom claims for - 
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of 
it would be most unreason- 


(Emphasis sup- 
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‘ges for both personal injury cases and 


a 
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policy or an accident insurance policy as 
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compensation :in respect of. accidents in- 
volving the death~of or bodily injury. to 
persons arising out of ‘the. use of motor 
vehicles. Under S. -110-A an ~application 
for compensation arising out of ‘an.ac- 


cident of the nature specified in sub-seé=~- 


tion (1): of S, 110 could be made by the 
person’ who sustained the injury or the 
legal representatives of the deceased, as 
the case may be. S. 110-B brought in the 
concept of “just compensation” and not 
compensation in proportion to the loss 
resulting from such death as provided in 
S. 1A of the Fatal Accidents Act. There- 
fore, as pointed: out in Megjibhai’s case 
the amendment introduced by the Amend- 
ing Act 100 of 1956 in the Motor Vehicles 
Act was not purely adjectival. In the ear- 
lier decision of the Division Bench of the 
Delhi High Court in Ishwari Devi’s case 
(AIR 1969 Delhi 183) also it was conclud- 
ed that applications arising under the 
Motor Vehicles Act, a self-contained- 
Statute. could not be governed by the: 
provisions of the: Fatal Accidents Act: 
While dealing with the concept of ‘just 
compensation’ the Division Bench observ- 
ed that the word ‘just’ has a wider am- 

it than the words used in Ss. 1A and 2 
of the Fatal Accidents Act. In fact, after 
the introduction of Ss. 110 to 110F in the 
Motor Vehicles Act, the measure of dama- 





cases arising out of fatal accidents is com-| 


pensation which appears to the Tribunal}. 


to be ‘just’. Therefore, strictly speaking, 
the rule in the matter of deduction of 
insurance money under the life insurance} 





applicable under Lord Campbell’s Act 
prior to its amendment in 1908. may. not) 
govern cases arising under the provisions! 
of the Motor Vehicles Act. aa 


“32. What then does the expression’ 
‘just compensation’ connote? The term: 
‘just’ is derived from the Latin word 
‘justus’. It is used in a variety of shades 
and contexts. According to Shorter Ox- 
ford Dictionary, ‘it inter alia means what. 
is morally right. righteous, equitable; 
‘consonant with the principles of moral 
right, equitable;- fair. According - 
is Mukherjee’ s`- Law ` Lexicon the 
‘term ‘just’ ` has . -various mean-" 





ings and its meaning ‘is. often governed by ` 


the context. ‘Just’ may- apply in nearly all ` 
of. its senses, 'eitheř to: ethics or. law, 
denoting _ 


something which . is . morally | 
right and. fair~and sometimes that: which ` 


] 


is right and: = cena to- ‘Positive lawi. ' 
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It connotes reasonableness and something 
conforming to rectitude and. justice, some- 
thing equitable,--fair, (Vide page 1100 of 
Volume —50;" Corpus Juris Secundum). 
Therefore, when one talks of ‘just com- 
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- pensation’ he talks.of compensation which - 


is equitable, fair. and reasonable. As 
pointed out earlier, compensation payable 
under the Motor Vehicles Act. is that 
which the Tribunal considers just both in 
personal injury cases as well as cases 
arising out of fatal accidents. That is why 
we have observed that the provisions of 
S. iA of the Fatal Accidents Act direct- 
[ing the Court to give such damages as it 
may think proportioned to the loss result- 
ing from such death- does not stricto 
ensu apply to matters governed under 
the Motor Vehicles Act. When we talk of 
‘just compensation’, we talk of compensa- 
tion which the Tribunal thinks is fair, 
equitable, - reasonable and morally right 
i, e., in consonance with public policy; no 
atter whether it is a personal injury 
case or a case arising out of a fatal acci- 
dent. If this aspect of the matter is borne 
in mind, it becomes obvious that the 
English decisions in personal injury cases 
hich are based on justice, equity and 
good conscience must also apply to cases 
arising out of fatal accidents, In England, 
accident insurance money was not deduct- 
ed in personal injury. cases because, to 
use the words of Bramwell, B., it would 
e the most unreasonable thing in the 
world to do if he (the injured) were not 
to be allowed to get it, because the man 
Ipays his premiums on these insurances 















against accidents with the intention of | 


getting them back again, if he should 
have the misfortune to meet with the ac- 
cident and be injured. The observation of 
Lord Reid in Parry v. Cleaver ((1969) 1 
ll ER 555). clearly clinches the issue 





‘twhen he observes that "the common law 


has treated this matter as one depending 
on justice, reasonableness and public 
policy”. Therefore, if the Tribiunal has 
to consider the award of compensation 
which it considers just, it has to take in- 


 ¢9 account principles of justice, reason- 


ableness and public policy. It was con- 


` sidered unjust and’ unreasonable insofar 


as personal injury cases were’ concerned 
to deduct the amount. of accident insur- 
ance money from the amount of damages 
awardable to the claimant under common 
law. When a person decides to insure 
himself against accidents, he at the same 
time hopes that an accident will not be- 
fall him. Nevertheless he invests a part 


`~ 


of his earnings or savings to insure him- 


self against accidents. He does not do so — 


to mitigate the damages that a tort-feasor 
may become liable to pay. In fact that is 
farthest from his! mind. To put.it differ- 
ently, he dees not buy the insurance 
policy to insure ithe wrongdoer. That is 
why it was thought unjust and unreason- 
able to deduct the: amount of insurance 
money received by him under a contract 
of insurance which he had purchased 
from his own earnings or savings in the 
event he may become the victim of an ac- 
cident. In England, therefore, so far as 
personal injury cases are concerned it is 
settled law that ‘deduction of accident 
insurance moneys from the amouni of 
damages payable to the injured is unfair, 
unreasonable and inequitable. If that be 
so, we fail -to understand how it can be 
said to be reasonable, fair and in conson-. 
ance with public policy if the very same 
amount is to be deducted merely because 
the victim of the| accident had passed 
away. Ifsuch aview is accepted in the 


instant case the widow will not get a` 


single farthing by way of dependency 
benefit, having regard to the amount re- 
ceived by her under the accident benefit- 
policy. Such a view. would be retrograde, 
If the victim of the accident had surviv- 
ed, he would have collected the acciden? 
insurance ‘money: under the contract of 
insurance and in the assessment of com- 
pensation payable‘ to him, the Insurance 
Company could not have claimed a deduc- 
tion of that amount therefrom. But now 
that he has passed away, the Insurance 
Company demands the deduction of the 
amount paid under that very insurance 
policy from his widow on the language 
of S. 1A of the Fatal Accidents Act, 1855 
as interpreted by’ English Courts under 
Lord Campbell’s Act. Now, if under the 
Motor Vehicles Act the Tribunal is call- 
ed upon to pay |‘just’ compensation. the 


ambit whereof is wider than that of Sec- ’ 


tion 1-A of the Fatal Accidents Act, it 
stands to reason that in assessing the com- 
pensation the Tribunal will be guided by 


principles of reasonableness, fairness and 


public policy, We are, therefore, of the 
opinion ‘that . having regard to the fact 
that under the Motor Vehicles Act the 
Tribunal-is calledi upon to determine and 
award compensation which appears to it 
to be just, the Tribunal must be guided 
by considerations; of . what is morally 
reasonable and equitable as were the 
Courts in England in Braburn {(1874) 80 
All ER 195) and Parry -v. Cleaver, 


A.L R. 
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33. We may examine this question 


from a slightly different angle, The de- . 


pendents of the deceased were entitled to 
damages proportioned to the loss result- 
ing from tortious death. While interpret- 
ing this expression namel7, “proportioned 
to the loss resulting frem death’, the 
Courts in England took tke view that ac- 
cident insurance payments were liable to 
be deducted, vide Davies v, Powell (1942 
AC 601), As pointed out zarlier, in order 
to remedy this situation, the Legislature 
stepped in and brought about several 
amendments between 198 and 1976 and 
it is now statutorily se-tled in England 
that accident insurance payments receiv- 
ed by the dependants sha not be deduct- 
ed from the amount of damages payable 
under the Fatal Accidents Acts. These 
amendments were breught about in 
England with a view to edvancing a pub- 
lic policy presumably 3ecause it was 
thought unjust and unreasonable to 
deduct these payments fer which the de- 
ceased had made payments out of his 
own earnings or savings. If, therefore, m 
England it is now statutorily settled that 
such payments are not to be deducted. 
the question which arises for our con- 
sideration is, whether we should continue 
to deduct such payments on the basis of 
the general rule applied before 1908 not- 
withstanding the words of wider ampli- 
tude ‘compensation which. appears to be 
just’ used in the Motor Vehicles Act. 


34. The English decsions can at the 
most be of general guidance to the Claims 
Tribunals called upon to decide the ques- 
tion of payment of compensation. They 
may be relied upon inscfar as they pro- 
mote the interests of justice: In India we 


‘are to follow the common law or the 


English statutory law as amended from 
time to time insofar az it advances the 
principles of justice, equity and good 
conscience. Even Deshpande, J. in Amar- 
jit Kaur’s case (1969 Ac- CJ 286) (Delhi) 
(supra) concedes: “the English law of 
Torts has been applied ‘by the Indian 
Courts on the ground thst in the absence 
of any other rule of law, the Courts are 
to follow the principles of justice. equity 
and good conscience”. The learned Judge 
then proceeds fo point sut that English 
statutes modifying the law of Torts do not 
apply to India in terms but if they em- 
body any principles of jastice, equity and 
good conscience, such principles would 
apply in preference to mhe common law 


repealed by legislation as being contrary 
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fa such principles, Lord Campbell’s Act 
was amended from time to time to em- 
body these very principles which were 
applied in personal injury cases, If under 
our statute we.are called upon to deter- 
mine just compensation, we would be 
justified in drawing from the common law 
rule embodying the principles of justice, 
equity and good conscience, That is why, 
Mehta J., speaking for the Division Bench 
in First Appeals Nos, 159 and 160 of 1968 
refused deduction of insurance payments 
relying on the decision of the House of 
Lords in Bradburn’s case (1874-80 All ER 
195) which was later endorsed by Parry 
v, Cleaver (1969-1 All ER 555), 


35. The Division Bench of the Delhi 
High Court in Ishwari Devi’s case (AIR 
1969 Delhi 183) after indicating that the 
Motor Vehicles Act was a self-contained 
Code and the expression ‘just’ in S. 110-B 
thereof was a word of wider connotation 
as compared to the language of Ss. 1-A 
and 2 of the Fatal Accidents Act, fell 
back on the general rule laid down by 
Courts in England prior to the ameniment 
of Lord Campbell’s Act in 1908 on the 
ground that it provided a sound and 
reasonable basis for assessing just com- 
pensation in claims under the Motor Vehi- 
cles Act also, The Patna High Court re- 
fused tọ apply the principle of Bradburn’s 
case solely on the basis of the observations 
of the Supreme Court in Gobald Motors 
case (AIR 1962 SC 1) (supra). Deshpande, 
J., in Amarjit Kaur’s case (1969 Acc CJ 
286} (supra) observed in paragraph 16 
that “The long established rule is that 
the dependants of the deceased are award- 
ed only the balance of the loss and the 


` benefit suffered by them by reason of the 


death of the deceased. This rule was ap- 
parently based on ‘justice, equity and 
good conscience’ and has been followed in 
India”. He also, therefore, applied « the 
rule on the basis that it was affirmed by 
the Supreme Court in Gobald Motors. In 
Jaikumar’s ‘case (AIR 1978 Bom 239) 
(supra) the decision of the Gujarat High 
Court was dissented from on the ground 
that it was based on the judgment of 
Bramwell B., m_Bradburn’s case as ap- 
pearing in the reprint while the original 
text was slightly different. On the same 
line of reasoning Deshpande J., while 
dealing with the judgment of this High 
Court observes in Jaikumar’s case that 
“the learned Judges .:.... ... seem to have 
lost sight of this distinction emphasised in 
Bradburn’s case’. We find it difficult to 
hold that ‘merely. because the full text of 
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Bradburn’s case was not available the dis-. 
- tinction was lost sight of. ‘Deshpande . J., 
himself agrees that the omission of the 


Paragraph from the full text of the judg- 
ment of Bramwell B.. was not of subst- 
ance. Besides,- this distinction has been 
~ brought dut in the speech of Lord Reid re- 
produced earlier. How: then could it be 
said with any amount of justification that 
the learned Judges of this High Court had 
lost sight of the distinction? | 


36. The next question that arises is: 
was there any valid rationale in deduct- 
' ing insurance payments and accident in- 
surance payments under Lord Campbell’s 
Act as it stood prior to the amendment 
in 1908 when such payments were not 
deducted under common law in personal 
‘ injury cases? There was hardly any con- 
vincing rationale and it is precisely for 
that reason that it became necessary for 
the legislature to intervene'in 1908 and 
thereafter from time to time to extend 
the principle of justice, reasonableness and 
public policy to fatal accident cases, The 
distinguishing feature, as pointed out by 
English Courts that in personal injury 
cases these were collateral benefits unlike 
in fatal accident cases which were govern- 
ed on the language of Lord Campbell’s 
Act, has been criticised by P., S, Atiyah. 
in his book: “Accidents, Compensation and. 
the Law”. Second Edition, at page 400, in 
the following words:—... ya ee: 


-“But the word ‘collateral’ has no very 
obvious meaning. If taken literally, it pre- 
sumably means that benefits deriving from 
a source other than the defendant himself 
should all be ignored, while benefits com- 
ing from the defendant should be taken 
‘into account. No such extreme view has 
ever been accepted by the Courts, how~ 
ever, though they have (until very recent- 
ly) continued to refer to ‘collateral’ bene- 
fits and ‘collateral’ sources. But if the 
literal meaning of these words is once 
departed from, a judge who is trying to 
decide whether another source of com- 
pensation is ‘collateral’ will get no as- 
sistance from the word. itself, and will 
therefore still-be forced to decide the issue 
as one of policy.” ; 


If in personal injury cases deductions are 
refused on the ground that the policy was 
bought by the injured out of his own 
earnings or savings. it can as well be 


‘stated in fatal accident cases that the ac- ` 


 eident benefit policy was purchased by 
the -deceased from -his own earnings. or 


savings, ‘In. that - case‘:the -distinction.: : on > 


- - \Prataprai: v: Bhupatsing ~ 
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the- -ground of coHateral benefits’ would : | 


appear to be more-artificial than: real. But 


once the- matter is looked at from the- 


point of public policy, as observed by. Lord 
ay in Parry v.; Cleaver (1969-1 All ER 
man’s sense of justice that ‘the benefit 
which is derived ‘from the investments of 
the victim Should go to the tort-feasor. 
Lord Campbell’s Act: was, therefore 
amended from time to time to make it 
consistent with | principles of justice, 
equity. reasonableness and public. policy. 
So far as our. Fatal Accidents Act is con- 
cerned, it is undoubtedly true that it has 
not undergone a change but when we are 
determining compensation under the 
Motor Vehicles Act, we have to assess the 
amount of compensation which is just and 
just as pointed out earlier, means that 
which is reasonable. equitable and morally 
sustainable, Therefore, when we are de- 
termining the amount of ‘compensation 
which we consider to be just, we are not 
laying down any new principle but we 
are merely trying ‘to determine compensa- 
tion on the basis! of what is considered 
reasonable, equitable and in consonance 
with good conscience and putlic policy. 


` The Supreme Court in Gobald Motors (AIR 
1862 SC 1) (supra) was concerned with a 


suit arising out of the Fatal. Accidents 
Act. It undoubtedly stated: the general 
principle stated by, the House of Lords in 
Davies v. Powell (1942 AC 601) but it had 
no occasion to. consider whether insurance 
moneys received by the dependants could. 


be deducted in determining the amount of- 


damages in the context of the concept of 
‘just’ compensation introduced in. the 
Motor Vehicles Act. The’ subsequent: Sup- 
reme Court decisions which followed the 
earlier decision in /Gobald Motors also did 
not deal with this precise question. The 
principles evolved; by Courts fo; the de- 
termination of compensation under, the 
Fatal Accidents Act may guide but can- 
not govern cases arising under the Motor 
Vehicles Act. We, ‘therefore, find it-diffi- 
cult to agreé with the submission that 
having regard to'the principle affirmed 
by the Supreme Court in Gobald Motors, 
the decision of the Division Bench of this 
High Court in First Appeals Nes. 159 and 
160 of 1968 requires reconsideration. We 
are of.-the view that the Division Bench 
of this Court while deciding the question 


of deduction of insurance: moneys relied] | 


on the decision of the House of, Lords in 
Bra‘diburn’s: ease and Parry v..Cleavey þe- 


cause those decisions.-were .based.on. prin-}: 


it would be revolting to the ordinary ' 


P 
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` ciples of justice, equity, good :conscienze: 


and public policy recognised by statutory 
amendments in Lord Campbell's Act from 
1908 and onwards. We arz,. therefore, of 
_ ithe opinion that the submission made by 
” ithe learned counsel for the appellants for 
_ {the deduction, of the bemefits.of accek- 
“rated payments under life nsurance ‘polizy 
taken “Out~by the deceased and mon2y 
received under the~accidert benefit polizy 
ae out by Mr. Shroff, ¢annot_| nE accept- 


~ a 


37. For the above reasons we are at. 


the opinion that the learmed Judges com- 
prising the Division Benen of this- Court 
in First Appeals Nos, 159 and 160 of 1968 
were fully conscious of che distinction 
made by English Courts om this count; kut 
while dealing with the question of deter- 
mination of just compensation they bcre 
in mind the legislative pol.cy in amending 


a Lord Campbell's Act in .908 and there- 


after and ultimately extended the prinei- 
ple of justice. equity atd good; conscience 
relied upon in Bradburn’s 
All ER 195) and endorsed by Parry v. 
Cleaver (1969-1 All ER 5535). 
Courts in India must be alive to the statu- 
tory changes made in Engiand and shorid 
not rigidly follow the dictum laid down 
in cases which have since become obsolete, 
In this connection the fcllowing passage 
from Ramaswamy TIyer’s The Law of 
Torts, Seventh Edition, may be reprodue- 
ed with advantage:— 

“In England, it was held that in an ac- 


tion under this Act, the damages would - 


be reduced by the amount of an insurarce 
policy obtained by the plaintiff’s relative, 


% on the death of the decezsed. This is be- 


cause the damages represent the loss ac- 
tually sustained by the plaintiff while the 
rule is different, as we have seen, in fhe 
case of a common law acon for physical 
injury and impairment cn the ground 
that the benefit of an aczident insurar.ce 
for which the plaintiff has paid premia 
should go to him and no: the defendant. 
In England, the law has b2en altered br a 
statute of 1908 and it is enacted that any 
sum paid or payable on the death of fhe 
deceased under any contract of assurar.ce 
or insurance shall not be taken into ac- 
count in an action under this Act, The 
principle of this statute will perhaps be 


ș followed in India, where the point has not 


se far arisen.” (Emphasis supplied). 

We, therefore, do not think that the view 
taken by this High Court in the earl.er 
decision requires -recorsideration. We 
must, therefore, -respectfally..follow the 


Rajnikant v,- Rameshchandra 
esrķer view: that accident insurance bene- .. 


case (1874-30. 
We think © 
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fits received by the- dependants of the 
deceased cannot be set off against the 
amount of compensation payable to them. 

38. XXXXXXXKXK 
Appeal partly allowed. 


AIR 1982 GUJARAT 85 
A. M. AHMADI, J. 
Rajnikant Jeshingbhai Sheth and. 
others, Petitioners v. Rameshchandra 
Kantilal Bhatt and others, Respondents. 


Civil~Revn. Applns. Nos. 786 and 787 of 
1979, D/- 15-6-1981. 

(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947): - 
S$. 11 (1) (a) — “Excessive” — Meaning 
of — Standard rent can be fixed only f° 
centractual rent is unreasonably high. 


There is always a gap between what is 
reasonable and what is excessive, and 
what is excessive does not begin where 
what is reasonable necessarily ends. H 
the contractual rent is within this gap kbe- 
tween what is excessive and what is. 
reasonable, the Court has no furisdiction 
to fix a just rent in such a case, The 
Court has jurisdiction to interfere with 
the contractual rent if and only if it con- 
siders the same to’ be excessive, i, e, un- | 
came high, AIR 1959 Bom 207, Foll. 

l (Para 7) 


(B) Bombay Rents, Hetel and Lodging 
House Rates Control Act (57 of 1947), 
S. 11 (1) — Fixation of standard rent — 
Determination ef value of land for finding 
fair return to landlord — House let after 
1-9-1940 — Price of land at the time of- 
first letting has to be considered. 


There is nothing in the Act to conclude 
that the Legislature did not intend to 
allow the landlord to receive the benefit. 
from the rise in the land value in respect 
of properties let-for the first time after 
1-9-1940. Such a view would run counter 
to the legislative policy to encourage new 
constructions on open lands to overcome 
the problem of paucity of accommodation, 
which is particularly acute in urban areas. 


(1965) 67 Bom LR 692, Rel, on. 


(Para 8) 
(C) Bombay _ Rents, Hotel and Lodging 
House’ Rates Control Act (57 of 1947), 
S. 11 (1) — Fixation of standard rent — 
Determination of value of land — Value 
of the minimum area of land prescribed 
by building Regulations fer raising the 
structure has to be taken. 
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Where the building regulations permit 
only a portion of the land to be utilised 
for construction and the rest to be left 
open, the minimum land required for 
raising a superstructure of that size must 
be taken into account for the purpose of 
determining the market value of the land 
consumed by the said superstructure. 

(Para 9} 


(D) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947); 


S. 11 (1) — Fixation of standard rent ~=.. 


Different floors built and let at intervals 
ef a few years — Value of land how to 
be computed in respect of each floor. 


The question in issue in the instant 
case was: Where different floors of the 
same building have been constructed af 
intervals of a few years and have been 
let out at such intervals, whether fhe 
market-value of the land at each letting 
can be taken into consideration in fixing 
the standard rent in respect of the con- 
cerned premises, and if yes, on what 
principle should the market-value be 
determined. 


Held that if all the floors of a building 
are constructed at one time, the land 
value is spread over all the floors and so 
also the increase in the land value should 
be proportionately spread over floorwise 
where floors are built at intervals. The 
vertical development of the property 
from time to time will not enhance the 
standard rent of the existing structure 
- for the simple reason that the benefit of 
the rise in the value of the land available 
to the newly constructed floors will not 
be available fo the existing structure 
even though the rise is allocated propor- 
tionately between all the floors including 
the existing floor. In order that the dis- 
parity in the standard rent of the newly 
added floors and the existing floor may 
be within reasonable limits it is proper 
to allocate the rise floorwise rather than 
allow the entire rise to fall on the newly 
added floor or floors and thereby hike up 
the standard rent, Having regard to the 
fine balance struck by the Act — On the 
one hand it seeks to protect needy tenants 
against exploitation by unreasonable land- 
lords and on the other hand it invites the 
owners to build on their lands and exist- 
ing structures by promissing to them a 
fair return on their investment and hav- 
‘ing regard to the fact that land value is 
‘generally distributed amongst all the 
floors if built at the same time and with 
a view to avoiding wide ranging disparity 
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in the rents, it would be reasonable to 
allocate the rise In the land value pro- 
portionately between all the floors in the 
case of a building to which floors are 
added subsequently at an interval of a 
few years, (Para 10) 


(E) Bombay Rents, Hotel and Lodging 
House. Rates Control Act (57 of 1937), 
S. 11 (1) — Fixation of stendard rent — 
Provision for outgeings has to be made. 


_A certain percentage must be allowed 
by way of outgoings for vacancies, bad 
debts, obsolescence, depreciation and 
sinking fund, efe., which the Court must 
determine from the facts and circum- 
stances of each case depending on the 
nature of construction, the use to which 
the property is puf, the wear and tear 
atc, (Para 12} 


(F) Civil P. C. & of 1908), S. 115 (1) (e) 
—— Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), S. H 
~~ Revision — Interference by High Court 
in revision — Permissibility in proceed- 
ings fer fixation of standard rent. 


Held that in the instant case, the lower 
Court acted with material irregularity in 
the exercise of ifs jurisdiction in ignoring 
or overlooking the evidence on record as 
to fhe rise in Jand value to which the 
fandlords were entitled under law so far 
as the construction of the upper-floors 
was concerned ard in totally refusing to 
allow anything by way of outgoings after 
accepting the principle that the landlords 
would be enfitled to a certain percentage 
on the cost of construction by way of 
outgoings. So far as the refusal to allow 
outgoings was concerned, it appeared to 
be an error apparent on the face of the 
record. So also, the lower Court totally 
overlooked the fact that the bank rate 
and returns on gilt-edged securities had 
increased and the landlords were, there- 
fore, entitled to a proportionate increase 
in the return on the cost of construction. 
Besides, there were certain arithemetical 
errors committed by the lower Court 
which were apparent on the face of the 
record and required correction. For these 
reasons, the case fell under Cl. (c) of 
S. 115 of the Civil P..C. and a revision 
was maintainable. ATR 1964 SC 1341; AIR 
T966 SC 439 and AIR 1973 SC 1336, ReL 
on, (Para 17) 


Cases Referred : Chronological Paras 


AIR 1973 SC 1336 : 14 Guj LR 617 : 1973 
SCD 456 17 
AIR 1966 SC 439 : (1966) 1 SCJ 212 1% 


y 


r 


1982 = /_ “Rajnikan: v. 
(1965) 67 Bom LR 692 : ILR (1966) Bom 
551 7, 8 
AIR 1964 SC 1341 : 5 Guj LR 55 : 1934 
SCD 381 17 


AIR 1957 Bom 207 : 59 Bom LR 217 7, 8 
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M. D. Pandya with V, C. Desai, for 
Petitioners; S. M. Shah, for Respondents. 


ORDER :— These two landlords’ Revi- 
sion Applications under S, 115. of the 
Code of Civil Procedure raise importent 
questions concerning the Courts peri- 
meter under S. 11 of the Bombay Rerts, 
Hotel and Lodging House Rates Control 
Act 1947, (hereinafter called ‘the Act’). 
Amongst others, the principal question 
which falls for determination is: Where 
different floors of the same building heve 
been constructed at intervals of a faw 
years and have been let out at stech 
intervals whether the market-value of 
the land at each letting can be taken into 
‘eonsideration in fixing the standard rent 
in respect of the concerned premises, and 
if yes, on what principle should fhe 


market-value be determined? The buef~ 


facts which are relevant for deciding the 
aforesaid question of general Sa 
may be stated as under: 


2. The petitioners are the owners of a 
parcel of land admeasuring about 1880 
square yards bearing Sub-plot No. 1/A/1 
of Final Plot No. 79 of Town Planning 
Scheme No. 3 (Dariapur-Kazipur) situate 
in a fully developed and busy locality 
outside Shahpur Gate, behind Harivansh 
Society, Ahmedabad, In the year 1964-65, 
they constructed a building consisting of 
a cellar, a ground floor and a mezzanine 
floor on a part of the said land admz2a- 
suring about 321.30 sq. yards. Half of 
the ground-floor consisting of six rocms 
and mezzanine floor admeasuring about 
1081sq. feet came to be let in 1965 to 
Safal English School started by the pre- 
sent opponent Wo. 2 at Rs. 425/- per 
month plus taxes. The said school oc- 
eupied the said premises up to 31st March 
1968. This Safal English School sold its 
tenancy rights along with goodwill to 
Shri Akhandanand Kelavani Uttejak 
Mandal, a registered public trust, which 
started a school in the said premises from 
fist April 1968. The said trust initially 
paid Rs. 425/- per month plus taxes by 
way of rent to the petitioners but ic is 
an admitted fact that the rent was im- 
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creased to Rs. 5U- per month plus 
taxes with effect. from ist June, 1969, In’ 
course of time the school progressed and 
more and more students joined the 
school. For want of accommodation the 
schoo] had to be run in two shifts. The 
cpponents, therefore, approached the 
petitioners with a request to construct a 
first Hoor so that they may be able «to 
accommodate their students in the addi- 
tional space. Accordingly in 1969 the peti- 
tioners constructed a first floor consisting 
cf six rooms admeasuring about 1980 sq. 
feet and let it out to the opponents on 
rent of Rs. 1051/- per month plus taxes. 
Subsequently. on 1st June, 1970 the cel- 
lar portion admeasuring about 475 sq. 
feet was also let to the opponents at 
Rs. 211/- per month plus taxes, However, 
the pressure for additional space in view 
of the increase in the total number of 
students led the opponents to once again 
request the petitioners to construct a 
second floor on the said building. The 
petitioners acceded to this request and 
constructed a second floor and let it out 
to the opponents with effect from Ist 
August. 1971 at a rent of Rs. 1051/- per 
month plus taxes. Thus the total rent re- 
covered by the petitioners from the op- 
penents came to Rs. 2,814/- per month 
plus taxes, Hardly six months had passed 
after the letting out of the second floor 


Rameshchandra 


‘when the opponents filed an Application 


No. 754 of 1972 for fixation of standard 
rent in respect of the demised premises, 
The opponents contended in the said ap- 
plication that the rent recovered by the 
petitioners was excessive and that it 
could not exceed Rs. 800/- per month 
inclusive. of taxes. The learned trial Judge 
after considering the oral as well as the 
documentary evidence on record came to 
the conclusion that the fair return which 
the petitioners could be allowed on their 
investment cannot exceed Rs. 1,667/- per 
month plus taxes and accordingly fixed 
the said amount as standard rent in res- 
pect of the entire building. Both the peti- 
tioners' as well as the opponents were 
aggrieved by this decision of the learned 
Judge in the Court of Small Causes at 
Ahmedabad and, therefore, they prefer- 
red Revision Applications Nos. 23 and 24’ 
of 1977 respectively assailing the said 
order. The Appellate Bench of the Court 
of Small Causes, Ahmedabad, dismissed 
the landlords’ Revision Application No. 23 
of 1977 with costs, The Revision Applica- 
tion filed by the opponents was partly 


allowed and the order of the trial Court 
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. . fixing the standard rent of the premises . 


‘at Rs-:1,667/--per month plus taxes. was . 


. set aside and instead the standard rent 
was fixed at Rs. 1,317/- per month plus 
taxes. The petitioners feeling aggrieved 
by this order of the Appellate Bench of 
the Court of . Small Causes in the two 

_ Revision Applications have preferred the 
-present two Revision Applications. As 
both these Revision Applications arise out 


of.the same judgment, they are disposed - 


‘of by this common judgment. 


3. Before proceeding to deal with the 
submissions made at the Bar, a brief 
survey of the relevant provisions of the 
Act may be undertaken, S. 5 (8) defines 
“premises” as any land not being used 
for agricultural purposes, or any building 
or part of a building let separately (other 


than a farm building) including the gar- 


den, ground, garages and out-~houses, if 
any, appurtenant to such building or 
part of a building, any furniture supplied 
by the landlord for use in such building 
or part of a building or any fittings affix- 
ed to such building or part of a building 
for the more beneficial enjoyment there- 
of, but shall not include a room or other 
accommodation in a hotel or lodging 
house. Sub-sec. (10) of S. 5. defines 
“standard rent” in relation to any pre- 
mises to mean— 

(a) where the standard rent is fixed by 
the Court and the Controller respectively 
under the Bombay Rent Restriction Act, 
1939,, or the Bombay. Rents, Hotel 
and Lodging House Rates. (Control) Act 
1944, such standard rent; or 


(b) where the standard rent is not So 
fixed— 


subject to the provisions of S. 11, 


(i) the rent at which the premises were 
let on the first day of September 1940, or 


' (ii) where they were not let on the 
first day of September, 1940, the rent at 
which they i were last let before that day. 
or 


` (üi) where they were first let: after the 
first day of Sept., 1940, the ro at which 
‘they were first let, or © ~ 
< (iv) In any of the cases specified 
SS. 11, the rent fixed by, the Court;” 
- Sections 9 to 10-E deal with.the increase 
{n rent -in certain : circumstances ' with 
which we are not 
come, to. S. 11 which.:provides that in. any. 
of the-cases -hereinafter ‘mentioned, -the 


-> Rent Court: may. fix the standard rent» at 
e » guch amount.as, having regard. to:the. pro- 
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- that.a landlord 
. ses so long.as. the -tenant’ pays, 


concerned.: We next `. 


of the case. the- Court deems just—- 


(a) where any: premises are first let 
after the specified date and the rent at 
Which they are so let is in the opinion of 
the court excessive; or 

(b) where the Court is satisfied that 
there is no sufficient evidence to ascertain 
the rent at which the premises were let 
in any one of the cases mentioned in sub- 
clauses (i) to (iii) of Cl. (b) of sub-sec. (10) 
of S. 5; or 


(c) where by reason of the premises 


having been let ‘at one time as a whole 


Or in parts and at another time in parts 
or as a whole, or for any other reasons, 
any difficulty arises in giving effect to 
this part; or 


(d) where any premises have been or 
are let rent-free or at a nominal rent, or 


' for some consideration in addition to renty 


or 
(e) where there is any dispute between 
the landlord and the tenant regarding the 
amount of standard rent, 
Clauses (a), (c) and (e) of sub-sec, (1) of 
S. 11 are relevant for our purpose, Cl, (a) 
confers jurisdiction on the Rent Court to 
fix the standard rent at such amount as, 
having regard to the provisions of the Act 
and the | circumstances of the case, the 
Court deems just: where. the premises ara 
first let after the specified date, meaning 
thereby, the first day of Sept., 1940, and 
the rent at which. they are so let is in 
the opinion of the Court excessive. Simi- 
larly, the Rent Court is empowered .to 
determine the standard rent where by 


reason of the premises having been let _ 


at one time as a whole or in parts and 
at another time in parts or as a whole, 
for any other reasons, any difficulty ari- 
ses in giving effect to Part II; or where 
there is any dispute between the landlord 
and the tenant regarding the amount of 
standard rent. Sub-sec. (2) of S. 11 also 


empowers the Court to determine the per- 
if there is any dispute 


mitted increases, 
in that behalf between the landlord ` ‘and 
the tenant, — a P 


4. Sub-section’. ) of S. 12 lays Gua 
‘shall not be entitled tọ 
the recovery. of..possession of any premii- 
or- is 
ready: and willing to. pay,:the amount. of 
the standard. rent and permitted increases, 
if. any; and; observes. and: performs. the 


other .:conditions-of the tenaney, in so far . 


as they: are. consistent withthe -provisions 


Of, ithe. Act.. ‘Subzsee» (1) -of .S...13. which . 


ALR- 


„visions: of the Act. and .the circumstances 


gare: 


7 


x 


An 


:ı mises consist of not 


Similarly, S. 19 makes 


' tien as a condition for the 


' begins with :a- non-obstante. clause pro- 
vides that a landlord shall be entitled .to 
‘recover possession of any premises if the 
Court is satisfied that the case falls with- 
in any of the clauses enumerated there- 
under, Cl (hh)- entitles the landlord ‘to 
_seek eviction on the ground that the pre- 
more than two 
floors and are reasonably and bona fide 


© required by the landlord for the imme- 


_diate purpose of demolishing them and 
such demolition is to be made for the 
purpose of erecting new building on the 
premises sought tọ. be demolished; or 
where the premises are land, such land 
is reasonably and bona fide required by 
the landlord for the erection of a new 
building. Where a Court passes a decree 
under Cl. (hh) of sub-sec. (1) of S. 13, 


S. 17-B confers a right on the tenant to. 


intimate to the landlord of his intention 
“to occupy a tenement in the new building 
on its completion. S. 18 makes it penal 


‘for the landlord to receive any fine, pre- 


mium; deposit’ or any consideration other 
_ than the standard rent and permitted in- 


‘ creases, in’ respect of the grant, renewal 


or continuance of a lease of any premises. 
it penal for a 
tenant to receive any sum or considera- 
relinquish- 
assignment of his 


ment, transfer or 


‘tenancy, S. 21 enjoins upon the iandlord 


to supply particulars regarding standard 
rent. on demand by the tenant. Ss. 23 to 
'27 spell out the other obligations of the 
TIandlord vis a vis the tenant and the 
- demised premises. 


5. It is obvidus from the scheme dis- 
. cérnible from the aforesaid provisions 
that while on the one hand the Act seeks 
` to curb exploitation of the tenants in the 
matter of realisation of rents by land- 
‘lords, on the other hand it promises a 
` fair and reasonable return on investment 


as and by way of an impetus -to the 
owners of land to construct 
on their lands - and to the 


“owners of old and small: superstructures 
‘to demolish them and construct: new 


buildings with greater accommodation in. 
' their place to.overcome ‘the problem of 
(paucity of accommodation. . The Act- no 
doubt extends 
: from eviction but at the: same:time en- 


protection to the tenants 


: Joins upon. them :to:'` pay the -standard 
, rent and permitted increases in respect‘ of 


the premises.in their -: occupation, regu- 


larly. S: 11-also -enjoins upon the Court 


- to. fix.the. rent which it-deems just- as the 


. » Standard rent-in -:.respeet:of-.the premises - 
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in question. That is.why Shah, J., in Bai 


: Dahi v, Ghanashyam.. AIR 1956 Bom 102 


emphasised that the rent which must be 
determined as standard rent must appear 
to the Court to be just having regard to 
the provisions of the Act and the circutin- 
stances of the case. Chagla, C. J., in 
Saipansaheb Dawoodsaheb v. Laxman, 
(1955) 57 Bom LR 413 : (AIR 1955 Bom 
435) observed that in’ fixing the standard 
rent the correct approach should be, what — 
is the net return which a landlord should 
.be reasonably allowed on his investment. 
It is in the background of this objective 
of the Legislature that the Court must 
proceed to fix the standard rent in res- 
pect of a demised premises whenever 
there is a dispute in that behalf between 
the landlord and the tenant. 


6. What then are the principles which 
should guide the Court in fixing the 
standard rent in respect of premises given 
on rent? Having regard to the language 
of S. 11 of the Act, the Court must fix 
what it considers to be just as the 
standard rent bearing in mind the provi- 
sions of the Act and the circumstances 
of the case, We have already read the re- 
levant provisions of the Act and indicat- 
ed the scheme -and ‘purpose thereof. The 
circumstances of the case may now be 
kept in mind. The premises are situate 
in a well-developed and busy locality. 
They are being used for the purpose of 
running a Primary as well as.a Secondary 
School, The school is. being run in two 
shifts which is bound to increase the wear 
and tear and reduce the life_of the build- 
ing. The cost of maintaining the building 


‘in ‘good condition would be fairly high. 


In addition, the cost of providing other 
‘services, such as water supply, ete. 
would also be more than normal, The 
entire building is designed and construct- 
ed with a view to housing a school. In 
fact, the first and the second floors were 
constructed at. the -behest of the oppon- 
ents as they found it difficult to accom- 
modate the increasing number of students 
in the available space. Therefore, the 
superstructure was ‘specially designed for 
the purpose: of housing a school. Another 
factor’ which must be borne in-mind is 
the possibility of the premises remaining 
vacant for some time in the event of the 


- present opponents «vacating the same, As 


the upper floors have’ been specially dē- 


-signed*for a school only those who. are de- 
-sgirous: of running-.a. school in the ‘said 
‘premises: will be’ interested in taking the 
- premises:on :rent,. These are’ some of the 
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circumstances which must weigh with the 
Court in fixing the standard rent of the 
premises in question. 


7. Under S, 11 of the Act where the 
premises are Jet after first day of Sept., 
1940, as in the instant case, the Court can 
interfere and fix the standard rent at such 
amount as it deems just and reasonable 
if the rent charged is in the -opinion of 
the Court “excessive”. The term “exces- 
sive”, according to Random House Dic- 
tionary (College Edition), means exceed- 
ing the usual or proper limit or degree, 
extravagant, .-extreme. inordinate, ex- 
orbitant or unreasonable Tendolkar, J. in 
Harilal v. Jain Co-op, Housing Society, 
(1957) 59 Bom LR 217: (AIR 1957 Bom 
207) while pointing out that under Sec- 
tion 11 (1) (a) of the Act, the intervention 
of the Court in cases of: letting after 
Sept., 1, 1940 with contractual rent can 
only be where the rent is not only not 
reasonable, .but exceeds by some 
substantial margin what is reasonable, so 


that it may be termed “excessive”, right-_ 


Iy observed that there is always a gap be- 
tween what is reasonable and what is ex- 
cessive. and what is excessive does not. 
begin where what is reasonable neces- 
sarily ends. According to the learned 
Judge, if the contractual rent is within 
this. gap between what is excessive and 
what is reasonable, the Court has no 
jurisdiction to fix a just rent in such a 
case. This view was later approved by a 
Division Bench of the Bombay High 
Court in Rukmanibai v, Shivnarayan, 
(1965) 67 Bom LR 692. I am in respectful 
agreement with the above view express- 
ed by Tendolkar, J. It is, therefore, clear 
on the plain language of S. 11 of the Act 
that the Court has jurisdiction to ínter- 
fere with the contractual rent if and only 


if it considers the same to be excessive, . 


i. e, unreasonably high. D; j 


8. The next question to be considered 
is as regards the valuation of the land. 
Two questions require to be settled be- 
fore we proceed to determine the land 
value; (i) whether land value has to be 
determined with reference to the date. of 
letting or with reference to the date of 
purchase; and (ii) how should the land 
value be apportioned, if at all, having re- 
gard to the fact that the different floors 
of the same building were constructed at 
intervals of a few years. The question 
whether for the purpose of determining 
the fair and reasonable rent, the value of 


‘the land, is the value actually paid by 
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the landlord at the date of purchase re- 
gardless of the date of the construction 
or letting of thè building or whether it 
is the value of such land at the date of 
completion of the building or its actual 
letting, first arose, for decision in Hari- 
lal’s case (supra). However, in that case 
the learned. Judge did not consider it 
necessary to determine this question as 
in his opinion the decision was not likely 
to make any difference on the question of 
fixation of standard rent, However. the 


. very same question came up for con- 


sideration before the Division Bench of. 
the Bombay High Court in Rukmanibai’s 
case (supra). K. K.i Desai, J., speaking for 
the Division Bench observed that under 
the Act where premises are first let. after 
Sept., 1, 1940, the standard rent should 
be ascertained as regards the land involvy- 
ed by determining fair return on the basis: 
of the market . value of the land at the 
time of the first ‘letting. At the same 
time he observed that it would be open 
to the Court to consider the. circumst- 


ance of the landlord having become 


owner of the land: for a much smaller 
price at an anterior date than the date 
of first letting, This view is consistent 
with the scheme of the Act which on the 
one hand seeks to prevent exploitation of 
needy tenants while on the other it en- 
courages owners to build on their lands 
by promising to them a fair return on 
their investment. There is nothing in the 
Act to conclude that the Legislature did 
not intend to allow the landlord to re- 
ceive the benefit from the rise in the 
land value in respect of properties let for 
the first time after Ist Sept., 1940. Such 
a view would run counter to the legis- 
lative policy to encourage new construc- 
tions on open lands to overcome the 
problem of paucity of accommodation, 
which is -particularly acute in urban 
areas. In the aforesaid case the Division 
Bench has given convincing reasons on 
page 700 in support of its view with 
which I am in réspectfull ‘agreement, 


§. That takes me to the question of 
apportionment of the land value. In the 
instant case the superstructure admittedly 
stands on land .admeasuring 321.30 sq. 
yards. As pointed out earlier, the owners 
initially built only the ground floor and 
later added the first.and the second floors 
at the behest of the tenants. There is no 
dispute that according to the building 
bye-laws only one-third of the | land 
could be built upon and two-thirds of the 
plot had to be kept open. In other-words, 
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the minimum plot area zequired “for rais- 
ing a superstructure..sf° the area of 
321.30 sqare yards would be approxi- 
mately 964 sq. yards, Ir the instant rasa 
as there is a compound wall. the vatua- 


‘tion expert has calculated the land price 


on the basis that the tctal land reqvired 
is 975 square yards, No exception, caa be 
taken, and indeed none was taken, so far 
as this approach is concerned, Even other- 
wise, it is weil settled that where the 
building regulations pecmit only a por- 
tion of the Iand to be utilised for con- 
struction and the rest te be left open. the 
minimum land required for raising a 
superstructisa of that size must be taken 
into accoun€ for fhe purpose of determin- 
ing the market value af the land con- 
sumed by the said superstructure. Ac- 
cordingly, in the instan: case fcr the pur- 
pose of fixation of standard rent the 
Court must proceed on the premise that 
the total land utilised >y the owners for 
raising the superstructure in question is 
975 square yards. In fact, it is on this 
premise that Mr. Shah -ried to urge that 
the respondents are the tenants of 975 
square yards of land, a contention rightly 
negatived by both the courts below in 
view of the recitals in the rent-notes, 


10. That brings me to the crucial 
point which was hotly jtebated before me 
by the learned counsel jor the rival sides. 
The point has ‘beer. broadly formulated in 
the opening paragraph of this judgment 
and may now -be explained in some datail. 
The ground-floor (with cellar) was con- 
structed and let in 1964-65, the first floor 
in 1969 and the second fleor in 1971. In- 
disputably the land prices in the city of 


Ahmedabad had risen batween 1965 and 
1969 and thereafter between 1969 and 
i971. Even the responcent’s expert says 


that the land prices were on.the increase 
after 1958. Both the Courts below ‘have 
for good reason held that the valuation 
report submitted by the landlords’ expert 
is dependable. According to the said 
report the value of the land in the said 
locality can be assessed at Rs. 40/- per 
square yard in 1965. Es. 70/- per scuare 
yard in 1969 and Rs. 100/- per square 
yard in 1971. F have elready concluded 
that the date of letting is the material 
date for the purpose of determining the 
market value of the land for working out 
the fair rent or sc-andard rent of 
the demised premises.- I have ~ also 
recorded my agreement with the 
view that the benefi- of the increase 
in the market value of the land on which 
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the demised structure stands would enure 
to the landlord, For this reason the sub- 
mission of Mr, Shah that once the full 
impact of the market value of the land is 
horne by the tenants in the fixation of 
rent of the ground floor portion, the 
landlords cannot be allowed any return 
on land value in fixing the standard rent 
of tha subsequently built: upper floors 
canno be accepted, Jti such a view is 
taken it will be unjust for three reasons, 
namely {i) it will prove to be a disincen- 
tive to owners of existing structures to 
add floors to their existing buildings; 
(ii) there will be a wide disparity in the 
rent of two ouildings built at or around 
the same time, as the rent of the building 
built for the first time will be on the 
basis of the market value of land at the 
date of letting which will carry the bene- 
fit of the rise in land prices while the 
rent cf a floor added to an existing build- 
ing will be denied the advantage of rise 
in land value; and (iii) we would be 
ignoring the fact that the terrace area 
also has a market value and would fetch 
a price if the right o construc on the 
terrace area is given to a third party, in 
which case the said third party would be 
entitied to claim a return on the price 
paid by him for the terrace area. But 
then the -question is, whether the whole 
rise in the value of the land during the 
said interval should fall on the added 
floor or floors or whether the said rise 
should be  apporticned pro rata on the 
basis of the carpet area of each floor. 
Now, if all the floors of a building are 
constructed at one time, the land value 
is spread over all the floors and so also 
the increase in the land value should be 
proportionately spread over floorwise 
where floors are built at intervals, The 
vertical development of the property 
from time te time will not enhance the 
standard rent of the existing structure for 
the simple reason that the benefit: of the 
rise in the value of the land available to 
the newly constructed floors will not be 
available to the existing structure even 
though the rise is allocated proportion- 
ately between all the floors including the 
existing floor. In order that the disparity 
in the standard rent of the newly added 
floors and the existing floor may be with- 
in reasonable limits it is proper to al- 
locate the rise floorwise rather than allow 
the entire rise to fall on the newly added 
floor or floors and thereby hike up- the 
standard rent. Having regard to the fine 


balance struck by the Act — On the one 
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hand ‘it seeks to. protect- needy : tenants 
against. exploitation . by . unreasonable 
landlords; on the. other. hand it invites the 
owners to build on their lands and exist- 
ing. structures by promising to them a 
fair return on their investment and hav- 
ing regard to the fact that land value is 
generally distributed amongst all the 
floors if built at the same. time and with 
a view to avoiding wide ranging disparity 
in the rents, I think it would be reason- 
able to allocate the rise in the land value 
proportionately between all the floors im 
the case of a building to which floors are 
added subsequently at an interval of a 
few years. 


‘11. Having set out the principle which 
should govern Couris in fixing the stan- 
dard rent in respect of floors constructed 
at intervals of a few years on an existing 
building, the question that remains is re- 
garding the application of tHe said princi- 
ple to the facts of the present case. Both 
the Courts below mis-directed themselves 
in the exercise of their jurisdiction under 
S. 11 read with S. 28 of the Act in refus- 
ing to allow anything towards the land 
value so far as the upper floors are con- 
cerned and in proceeding to determine 
the standard rent of the entire premises 
in the occupation of the tenants as if the 
entire building consisting of the ground 
floor, first floor and second floor was 
built at one point of time, I have already 
come to the conclusion that the benefit of 
the rise in land value between the date 
of letting of the ground floor and the 
date of letting of the first floor as well 
’ as between the date of letting of the first 
floor and the date of letting of the second 
floor must be allocated floorwise on pro 
rata basis. On the question of land value 
and the cost of construction the- trial 
Court preferred to place reliance on- the 
report of the landlords’ expert. In revi- 
sion the Bench of the Court of Small 
Causes also placed reliance on the said 
report and determined the price of the 
Yand at the date of construction of the 
ground floor and the cost. of construction 
of all the three floors on that basis. Yet 
surprisingly, on the question of rise in 
land prices the Bench did not rely on the 
said report even though the tenants’ ex- 
pert had also opined that the prices of 
land were on the increase from 1958 and 
onwards. Whether the.prices had increas- 
ed or not during the relevant period is a 
question of fact which could-not be gone 


`- into: by the Bench under §,..29: (3}-of -the 
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Act, That section only -empowers the. 


Court to call for the case to satisfy itself - 


that the order made -was according to 


law. The Bench, therefore, - clearly ex- 
ceeded its jurisdiction by interfering with 
a finding of fact.. Even otherwise, there 
is: no valid reason te doubt the rise in land 
value as reflected in the said report.. The 
error of both the Courts not to apportion 
the rise in land value, therefore, cannot 
be allowed to stand. 


12. The trial Court held that the land- . 
lords were entitled to a return of six per 
cent on the’ cost of construction and 
8-2/3 per cent on land value, In revision 
the Bench of the Court of Small Clauses 
allowed a return of six per cent on the 
land value and a net return of 6'/2 per 
cent. on the cost ‘of construction. The 
trial Court had allowed a sum of Rupees 
2,809/- by way of annual outgoings under 
various heads but in revision the Bench 
of Small Causes while accepting in princi- 
ple that the landlords would be entitled 
to outgoings did no? make any allowance 
whatsoever under that head. This appears 
to be an error apparent on the face of 
the record and must, therefore, be cor- 
rected. A certain percentage must be al- 
lowed by way of outgoings for vacancies, 
bad debts, obsolescence, depreciation and 
sinking fund, etc., which the Court must 
determine in the facts and circumstances 
of each case depending on the nature of 
construction, the use to which the pro- 
perty is put, the wear and tear etc. In 
the instant case the payment of rent 
would be regular as a sizeable part of 
the rent is reimbursed from the grant re- 
ceived by the school under the Grant-in- 
Aid Code. The structure is of R. C. C. 
make. The school is running two-shifts 
with the result that the maintenance- cost 
would be fairly high. It is the statutory 
duty of the landlords under S, 23 of the 
Act to keep the demised premises in good 
repair. The possibility of bad debts and 
irregular payment of rent is minimised 
because of the grant received by the 
school under the Grant-In-Aid Code. 
Normally, the depreciation or sinking 
fund is allowed on 90 per cent of the cost 
of construction. Ordinarily in the case of 
a R.. C. C. building with an expected life 
of 60 years the outgoings are’ allowed at 
the rate of ?}/2 per cent. for repairs, 1/8 
per cent. for insurance and .61 per cent 
for depreciation on 90 per cent of the 
cost of construction i. e, a total of 1.1 
per cent on the toral construction cost. 


- Inthe: present ¿case - the -economic ‘life ‘ef .. . 
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: the building must be -calzulated from the 


date of construction of tke. ground floor. 
It must also be borne in mind that. as the 
demised premises will be used by a large 
number of students, around 750 I believe; 
and that too in two shifts, the mainten- 


, ance cost is bound to b> more than the 


e> 


normal. Added to that is the fact that 
prices of building mater.als are ever on 
the increase while the purchasing power 


_of the rupee is fast falling, In the back- 


drop of these circumszances Į think it 
would be reasonable to allow outgoings 
at the rate of 1.25 per cent on the total 
cost of construction. 


13. The return on th: cost of con- 
‘struction has been allowed by the Bench 
of the Court of Small Causes at 6/2 per 
cent on the following lin= of reasoning:-— 


“Now when the conscruction is made 
after the year 1958 when the bank rate 
had risen ‘and the retum on the gilt 
edged security also had risen, and when 
the municipal taxes havz also increased 
considerably, the gross return would be 
no doubt 8-2/3 per cent even taking into 
consideration the repairs, insurance, sink- 
ing fund or depreciatior on the cost of 
construction etc. If the tenant has agreed 
to meet any of the ordinary outgoings 
himself or to pay the municipal taxes, the 
corresponding deduction must be made 
from the rent payable ty the tenant. In 
the instant case, we are satisfied that the 
tenant is liable to pay taxes. If the gross 
return is allowed at 8.2/3% then from 
the total return we shal. have to deduct 
the amount of taxes payable by the 
tenant, Taking into consideration the fact 
that municipal taxes on higher rent is 
more than 30 to 35 the met return should 
be allowed at 6'/2% on the cost of còn- 
struction.” a 


Mr. Pandya rightly su>mitted that the 


_ percentage of return on the value of the 


land and the cost of construction ‘was 


‘linked with the rate of interest on gilt- 


edged securities (Goverrment Securities) 


and the prevailing bank rate. He support- . 


ed this submission by. inviting my atten- 
tion to Note 14 (iv) A on Page 420 of 
Andhyarujina’s Law of Rent Control, 
which reads as under :— 


“Ordinarily,. the Bombay Small Causes 


. Court allows 5!/2 per cent. net return on 


the cost of constructior, but where the 
construction is of 1952-52, when the bank 
rate had risen from 3 per cent. to 3'2 per 


cent, and return..on the gilt-edged. secus. 
rity also had.. „risen a higher. rate. ofore- 
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turn of 6-per cent: en: cost of construc- . 
tion is allowed.--For the same. reason, 
after 1958, net return on cost of construc- 


tion is 6'/2 per cent.” io a 
He next pointed out that after Decem- 
ber 1958, the Bank rate steadily increased 
and was 41/2 per cent in the begining of 
1963, 5 per cent in September 1964 and 
6 per cent in February 1965. Of course, 
it came down to 5 per cent in March 1968 
but rose to 6 per cent by January 1971. 
Similarly, the return on the gilt-edged 
securities varied from 4'/2 per cent in 
1962-63 to 5'/e per cent in 1965-66- and 
5? per cent in 1971-72, Mr: Pandya, there- 
fore, rightly submttied that the learned 
Judges constituting the Bench of the 
Court of Small Causes failed to take into 
account this upward fluctuation in the 
Bank rate as well as return on gilt-edged 


' securities while pegging down the net re- 


turn at 6'/2 per.cent on the cost of con- 
struction. Mr. Pandya, therefore, submitt- 
ed that if 2'/, per cent to 3 per cent above 
the gilt-edged securities or Bank rate is 
allowed on the cost of construction the - 
net return would fluctuate between at 
least 7'/2 per cent to 8 per cent annum. - 
The Court should also take note of the 
fact that between the date of commence- 
ment of construction and the date of 
letting the amount invested by the owners 
did not fetch any return whatsoever. In 
determining the return on investments 
made in real estate the Court must realise 
the fact that the standard rent once deter- 
mined will not increase with the subse- 
quent increase in the Bank rate, returns 
on gilt-edged securities and returns fetch- 
ed by other investors from time to time, 
although the benefit of-inflation by way 
of rise in the price of real estate will be 
available if and when the tenant vacates. 
Keeping in mind all these facts and the 
fact that the return on the investment of 
the owners of building must be less than 
what a hypothetical tenant would have 
to pay by way of interest on the capital 
borrowed for building the same super- 
structure for himself, I think it would be 
reasonable to allow a net return of 7 per 
cent ‘on the cost of construction of the 
ground floor and 7.25 per cent on the cost 
of construction of the uppér floors, since 
the municipal taxes are paid by the ten- 
ants, . ; 


14. There are some arithmetical errors 
committed by the Bench of the- Court of ` 
Small Causes in its judgment which may 
be corrected at this stage. In-paragraph 23 
of its. judgment . while. determining.’ the - 
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cost of construction of the ground floor 
the Court directed a “deduction of 10 per 
cent from the cost of construction worked 
out by the expert and arrived at a figure 
of Rs. 50,600/- which is an obvious error 
because the correct figure would be 
Rs. 60490-6049 = 54,441. So also while 
working out the cost of construction the 
learned Judges relied on the statement of 
the landlords’ expert that the cost of con- 
struction of the first floor would be less 
by 8 per cent than the cost of construc- 
tion of the. ground floor. According to 
the expert the cost of construction of the 
ground floor at the date of construction 
of the first floor would be Rs. 260/- per 
sq. yard. If 8 per cent is deducted the 
cost of construction comes to Rs, 239.2 
per sq. yard and accordingly the total 
cost comes to Rs. '76,855/- and not Rupees 
72,300/-..The learned Judges committed 
the error of taking the rate of construc- 
tion of the ground floor at the date of its 
actual, construction and deducted 8 per 
. cent therefrom instead of taking the rate 
ef the construction of the groundfloor 
at the-..date of construction of the 
. first floor. There is no dispute so far as 
the cost of construction of the second floor 
is concerned. 


15. Mr. Shah, however, submitted that 
if this Court is inclined to examine the 
correctness of the Decision of the 
Bench of the Court of Small Causes 
nothwithstanding his objection to the 
maintainability of this application, 
he would like to point out a patent 
error committed by the Bench in fixing 
the Jand value so far as the ground floor 
is concerned. According to. him the ten- 
ants are in occupation of’ only a part of 
the ground floor (ground floor 160.65 sq. 
Yards cellar 80.30 sq. Yards and mezzanine 
floor 25.10 sq. Yards) while the rest is in 
possession of others. According to the 
landlord’s expert the market value of the 
Iand at the date of letting of the ground 
floor can be taken at Rs. 40/- per square 
Yard. Since the plot area is taken at 975 
. sq. Yards the total market value of the 
land works out to Rs. 39.000/-_ The Bench 
of the Court of Small Causes has ap- 
portioned this value for all the three 
floors. Thus the value for the ground 
floor would be Rs. 13,000/-. Since half the 
ground floor is in possession of the ten- 
ant it has deducted Rs. 6500/- and had 
thus taken the land value at Rs. 32,500/-. 


Now if the rise in land value is appor- 
tioned floorwise, this method cannot be 


k 
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adopted. Mr. Shah is right in his submis- 
sion. Since the tetal land value at the 
date of letting of the ground floor is 
Rs. 39,000/-, and since one half the ground 
floor is let to the respondents, the land 
value so far as the ground floor is con- 
cerned can only be taken at Rs. 19.500/-. 


15-A. There is one more submission 
which may be answered at this stage. Mr. 
Shah submitted that the ground floor was 
let to Safal English School for Rs. 425/- 
plus taxes in 1965 and the said premises _ 
were later transferred to the respondents 
who paid the rent at the said rate till it 
was raised to Rs, 501/- per month plus 
taxes. He, therefore, submitted that in no 
case can the standard rent of the ground 
floor exceed Rs, 425/- per month. There 
is a twofold objection to this submission, 
Even though each floor was let separately 
the tenants preferred a single applica- 
tion for the fixation of the standard rent 
as if the different floors let-at different 
times constituted a single demised unit, 
Objection was raised by the landlords to 
the maintainability of the application be- 
fore the learned trial Judge but the sama 
was spurned as is: clear from paragraph 19 
of the judgment, The learned trial Judge 
fixed the standard rent treating all the 
floors in the possession of the tenant as 
a single unit. The Bench of Small Causes 
which heard the cross-revision applica- 
tions also fixed the standard rent on the 
basis that all the floors in the occupation 
of the respondents constituted a single 
unit. It is; therefore, too late in the day . 
now to have the unit broken up. The 
second objection is that the rent was in- 
creased from Rs,' 425/- per month to 
Rs. 501/- per month as the premises were 
transferred by Safal English School with 
goodwill as a rtmning concern, It is the 
case of the landlords that' they were en- 
titled under Section 19 C (1) of the Act to 
increase the rent 'not exceeding 25 per 
cent of the standard rent and accordingly 
the rent was mutually increased to Rupees 
50i/- per month plus taxes. If all the 
floors in the possession of the respondents 
had not been treated as a single unit, this 
contention of the landlords, which prima 
facie appears to have substance. would 
have been examined by the Courts below, 
Therefore, on both the grounds the sub- 


- mission fails. 


4 


16. The conclusions may now be tabu- 
lated and the standard rent determined 
on that basis:— >` po! . 
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Return on Cost of Net return o on cost ye goings © r Tot al of 
Floor, Land value. land at 3% Constructicn, of Ceu aeai; 5 ings columns 3, 5&6, 
E: {2) (8) l So (5 (6) AD 
Ground Rs. 19500. Rs, 1170 Rs, a “RS, 3810 at 7% Rs, 682 Rs, 5662 
floor, as fixed in a n 
para 14. aoe 
First Rs. 14025 Rs, -- 877 Ts, 76,855 Rs. 5572 at Rs, 969 Rs, 7418 
floo oo 7.25 per cent, 
and Ris. 19500 _ Rs: 1E70 = 80,054 Rs, 6522 at Rs, 1124 Rs. 8816. 
Algor, 7.25 per cent, 
| TER Total .. Rs, 21896 
Note: The land value of the two floors is worked out as 
under-— l 
First floor area 975 sq. yds. X Rs. 30 rise in price, | 
divided between two floors m Rs, 14625)~ 
Second floor area 975 sq. yds. X Rs, 60 rise in price, 
divided between three floors = Rs. 19500/- 


Thus the annual fair and. reasonable re- 
turn works out to Rs, 71,896/- i e, ap- 
: proximately Rs. 1825/- per month exclud- 
ing taxes which the tenant has uncer- 
taken to pay under the rent notes. The 
agreed rent for the three floors in the 
occupation of the respordents is Rupees 
2814/- which is clearly excessive. There- 
fore, this is a fit case in which the 
standard rent of the en-ire premises 
the possession of the respondents shculd 
be fixed at Rs. 1825/- excluding taxes to 
be paid by the responderts, 


17. I will now answer the preliminary 
objection as to the main:zainability of the 
present Civil Revision Applications ra:sed 
by Mr. Shah the learned advocate for the 
respondents. According te Mr. Shah, these 
being Revision Applicatiens under Sec- 
tion. 115 ot the Code of Civil Procedure, 
the High Court can interfere with the 
order of the Court belay only if it ap- 
pears that the subordinate Court has 
exercised jurisdiction no- vested in it by 
law, or has failed to exercise jurisdic-ion 
so vested in it, or has ac-ed in exercise of 
its jurisdiction illegally sr with material 
irregularity. In other werds, according to 
Mr, Shah, the Section applies to jurisdic- 
tion alone, that is, in cases of illegal as- 
sumption of jurisdiction or the non-exer- 
cise of jurisdiction or the irregular exer- 
cise of jurisdiction, but ic cannot be in- 
voked to correct decisions on questions of 
fact and law. In suppor: of this submis- 
sion he invited my attenton to three d=ci- 
sions of the Supreme Court: (1) Vora 
Abbasbhai v. Haji Gulamnabi, (1964. 5 
Guj LR 55: (ATR 1964 SC 1341); (2). Rati- 
lal v. Ranchhodbhai, ATR 1966 SC 439; and 


(3) Bai Hiragauri Abdul Kadar, (1973) 14 


in| 











Guj LR 617 : (AIR 1973 SC 1336). In the 
first case the Supreme Court held that 
the High Court had, in exercise of its 
powers under Section 115 of the Code of 
Civil Procedure, no authority to set aside 
the order merely because it was of the 
opinion that the judgment of the District 
Court: was assailable on the ground of 
error of fact or even of law and in sup- 
port thereof quoted with approval a 
passage from the decision of the Privy 
Council in Balakrishna Udayar v. Vasu- 
deva Ayyar, (1917) 44 Ind App 261 : (AIR 
1917 PC 71). In the second case the Sup- 
reme Court reiterated that the scope of 
section 115 of the Code of Civil Procedure 
was restricted to matters pertaining to 
jurisdiction and the High Court is not 
empowered in exercise of its revisional 
powers to interfere with an order of a 
subordinate Court on the ground that its 
decision proceeded on an erroneous con- 
struction of some statutory provision, In 
the last case the Supreme Court once 
again emphasised that a subordinate 
Court which has jurisdiction to try a 
matter is entitled to construe a provision 
of Jaw in the exercise of that jurisdiction 
and even if the construction placed by 
the subordinate Court is found to be er- 
roneous in law, the High Court has no 
power to interfere with that conclusion 
on the ground that the subordinate Court 
exercised jurisdiction illegally or with 
material irregularity. It is clear from these 
three decisions to which my attention was 
drawn by Mr. Shah that the High Court 


can in exercise of revisional powers under 
Section. 115 of the Code interfere only if 
the order of the subordinate Court is 
assailed on a question of jurisdiction, 


«tt 
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fusal to. exercise jurisdiction ‘vested it by 
law or the exercise of the jurisdiction. il- 
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mee the » iHegal. assumption - ‘ofjuris-. 
diction not vested in: “itsor. the illegal re- . 


AIR. 


18, - +In- the: result the ‘Revision Applica- 
tions are partly allowed. The order passed 
by the learned Judges of the Bench of 
Small Causes fixing the standard rent at 


legally or with material irregularity. The~- Rs.,1317/- per month exclusive of taxes is 


High Court has no jurisdiction under Sec- 
tion 115 of the Code to correct errors of 
fact and law, however gross they may be. 
In the present case, however, on the 
crucial question as fo the epportionment 


of rise in land value where additional 
floors have been superimposed on an 
existing building at intervals, both the 


Courts below: misdirected themselves in 
the exercise of their jurisdiction by totally 

omitting to apply the correct principle and 
allow a reasonable return on the increase 
in the value of the land during the in- 
terregnum. Similarly, as has been pointed 
out above, the Bench of. the Court of 
Small Causes in the exercise of its revi- 
sional jurisdiction under the Act wholly 
ignored the fact.that the landlord is en- 
titled te an allowance by way of outgo- 
ings for vacancies, bad debts, obsolescence, 
depreciation and ‘sinking fund, So also in 
determining the return on the cost of con- 
struction it totally ignored the material 
fact that after December 1958 the ratę of 
interest on gilt-edged securities and the 
bank rate had steadily increased. There- 
fore, this is a case in which, in the exer- 
cise of its jurisdiction, the lower Court 
acted with material irregularity in ignor- 
ing or overlooking the evidence on record 
as to the rise in land value to which the 
landlords were entitled under law so far 
as the construction of the upper-floors is 
concerned and in totally refusing to allow 
anything by way-.of outgoings after ac- 
cepting the principle that the landlords 
would be entitled to a certain percentage 
Jon the cost of construction by way of out- 
goings. So far as the refusal to allow out- 


goings. ‘is concerned, it appears to be an 


error apparent on the face of the record. 
So also,-the lower Court totally overlook- 
ed the. fact that the bank rate and returns 
on gilt-èdged securities had increased after 
December 1958 ‘and the landlords were, 
therefore, | entitled. to a proportionate in- 
lcrease_ in the ‘return. on’ the cost of con- 
‘\struction. Besides, there are certain. arith- 

metical errors committed by thé lower 
_|Court which are. apparent, on the face of 

the record. and, require , correction. . 
. these reasons, 
this is a case which falls cunder Ci. (oof 


E S.: 115 of, thè Civil, P. C D am; therefore, ` 
.. lof the’ opinion - ‘that the- prelirninary;. op- : 


-* jection” raised: by’ Mr,” Shah ‘must fail. 


For 
I am of ‘the opinión, that 


set abide and instead the standard rent in - 
respect of the.entire premises in the oc- 
cupation of the respondents is fixed at 
Rs. 1825/~ per month excluding taxes 
which are found | payable by the.respon- 
dents by both the'Courts below. The. order 
directing the landlords to pay the cost in 
Revision Application No. 23 of 1977 is also 
set aside. The rule in both the applica- 
fions is made absolute accordingly. Look- 
ing to the extent: of failure and success 
parties are directed to bear their own costs 
throughout. 

Revision partly. allowed.. 
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A. H. AHMADI, J. l 
_ MIs. Mohatta Brothers, Ahmedabad, Ap- 
pellant v. Sheth ‘Chaturbhaidas Chimanlal 
and others, Respondents, 

A. F. O. Nos. 361 to 363 of 1977, DJ- 7-4- 
1981.* 

Civil P. C. (5 of 1908), O. 22, R. 9 (2) and 
(3) — Setting aside abatement — Condona- 
fon of delay — pee cree Act 
(1963), S. 5). 

A party seeking ondonation of delay ames 
S. 5 of the Lim. Act must. show “sufficient 
cause” for execusing the. delay. However, 
the Court in dealing with such an application 
must take a liberal view and shculd not .be 
over-strict and highly technical so as to sacri- 
fice the. cause of substantial justice and there- 
by- deny to the plaintiff the right to have his 
cause decided on merits. At the same time 
if there is gross negligence or inaction indica- 
tive of -desire on the part of the plaintiff to 
abandon the cause: cr-give up the litigation, 
the Court would be justified in refusing. ‘to 
condone the delay. When the Courts speak 
about every day’s delay being explained, they 
do not canvass that a hypertechnical, pedantic 
and unpragmatic view should be adopted in 


dealing with applications for condonation of: . 


delay. - Rules of procedure have been. engraft- 


ed in the Code and elsewhere.in law to ad- 


vance the cause of ‘justice and not- te throttle . 
its cause at the threshold. Therefore, if ‘it 
_appears from the facts on, récord that thé. : 
delay has not caused any: prejudice to thè. 
party opposing. the! application for’ condonas, 
tion of: delay, in the. sense that the said-party . 
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‘has not taken any irreverSble steps -on the 


basis that the litigation has come to an end 
because of inaction on the part of the plain- 
tiff to take steps within ths period of limita- 
tion for setting aside the abatement, the 
Court should. not take a -echnical view and 
refuse to condone the deley on the pedantic 
approach that every day's delay is not ex- 
plained. If on the other hand the inaction 
on the part of the plaintiff is indicative of 
his desire to abandon the cause or- give up 
the litigation, the Court would be justified in 
refusing to condone the dday. (1975) 16 Guj 
LR 835 and (1977) 18 Guj LR 606, Follow- 


ed. | . (Para 14) 
Cases Referred: - Chronological Paras 
(1977) 18 Guj LR.606 | 13 
(1975) 16 Guj LR 835 12 
(1966) 7 Guj LR 645 ` 2 N, 
AIR 1964 SC 215. 11 


“R. K. Shah, for Appellents; B. S. Trivedi, 
for Respondents. 

JUDGMENT :— The appellants, Messrs 
Mohatta. Brothers, a parmership firm, filed 
three suits, being Civil Suits Nos. 106 of 1961, 
314 of 1961 and 33 of 1963, in the City Civil 
Court at Ahmedabad agaiast the respondents 
for diverse reliefs. In Sum No. 106 of 1961 
it was prayed that if the Court comes to the 
conclusion that the relaticnship between the 
plaintiff and the defendants was that of part- 
ners, the Court should dissolve the firm of 
Messrs Chhaturbhuj Kharevala Mohatta and 
Company and order acccunts to be taken. 
A similar relief was claimed in Civil Suit No. 
33 of 1963. also. In Suit No. 314 of. 1961 
also the relief claimed was for the dissolution 
of the said partnership firm and for a share 
in the managing agency commission and for 
rendition of accounts. AL these three suits 
were stayed under S. 10 rzad with S. 151 of 


-the Civil P. C. in view o= the pendency of 
_ First Appeal No. 984 of 1960 in the High 


Court arising out of the dismissal of Civil 
Suit No. 205 of 1954. Th= said First Appeal 
came to be dismissed by his Court on 14th 
Oct., 1976. It, therefore, 
aforesaid three suits were stayed from 1963 
and onwards till the disposal of the appeal 
by the High Court on 14th Oct., 1976. 

2. It appears that while the suits were so 
stayed, one of the defendarts Sheth Bhagwan- 


das Tejaji Kharawala expīed on 28th Mar., 


1974. . He was also a party to the First Appeal 
No. 984 of 1960 pending. n the High. Court. 


It appears that Shri Resiklal Mehta, the . 


power-of-attorney-holder cf the plaintiffs in 
the aforesaid appeal made-an application in 
the High Court for, bringng. on-record the 
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appears that the. 


- 


Guj, 97- 


legal representatives of ERN Bhagwandas - 
Tejaji Kharawala on the allegation - that he 
learnt about his demise for the first time 
somewhere in the first week of Oct., 1974. 
He, therefore, prayed that the delay in filing 
the application should be condoned, . the 
abatement should ‘be set aside and the legal 
representatives of Bnagwandas Tejaji Khara- 
wala should be brought on record in the ap- 
peal which was then pending before the High 
Court.. It is common ground that the High 
Court allowed that application and thereupon 
the legal representatives of the deceased were 
brought on record. Almost two years there- 
after the appeal was disposed of by the High 
Court on 14th Oct., 1976. 


3. So far as the three suits which were 
pending in the City Civil Court are concern- 
ed, as stated earlier, they were stayed under 
S. 10 read with S. 151 of the C. P. C. as ths 
First Appeal No. 984 of 1960 arising out of 
the dismissal of Civil Suit No, 205 of 1954 
was pending in the High Court. During the 
subsistence of the stay, Shri Rasiklal Mehta, | 
the .power-of-attorney-holder of the plaintiffs 
in the said three suits filed an application on 
29th Nov., 1974 in Civil Suit No. 314 of 1961 
and on 2nd Dec., 1974 in the other two Civil 
Suits for bringing the legal representative of 
deceased, Bhagwandas on record. In the said 
three suits he also filed separate applications 
for condonation of delay under S. 5 of. the 
Limitation Act, 1963, read with O. 22, R. 9 (3) 
of the C. P. C. In the said three ap- 
plications he stated that he learnt about the 
death of Bhagwandas for the first time on 
28th Nov., 1974 when a Purshis giving in--: 
timation about his death came to be filed in 
Suit No. 314 of 1961 by the learned advocate 
representing the deceased. It is clear from - 
the above undisputed facts that even though 
the defendant Bhagwandas died on 28th Mar., 
1974, the applications for bringing his legal 
representatives on record were not made till 
29th Nov., 1974 in Suit No, 314 of 1961 and 
on 2nd Dec., 1974 in the other two suits. 
Thus all the three applications for bringing 
the legal representatives of the deceased on 
record were filed after a lapse of ninety days 
from the date of demise and also after a 
lapse of further sixty days during . which 
period an application for setting aside the 
abatement should have been made under 
O. 22, R. 9 (2) of the C. P. C., on the ground 
that intimation about the death was first re- 
ceived on 28th Nov.,..1974 on the filing of 
the Purshis in Civil Suit No. 314 of 1961 by 
the learned ‘advocate representing the de- 


l ceased in the aforesaid three suits.- 
G9, ei us a o : 
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4. These applications for setting aside the 
abatement after condoning the delay and for 


bringing the legal representatives of deceased - 


Bhagwandas on record were hotly contested 
by defendant No. 1 Sheth Chaturbhujdas 
Chimanlal mainly on the ground that no such 
purshis giving intimation about the demise of 
Bhagwandas was filed in Civil Suit No. 314 of 
1961 on 28th Nov., 1974 and that the state- 
ment of the deponent Rasiklal Mehta that he 
learnt about his demise for the first time on 
that date was clearly in conflict with the 
ground mentioned by him in his affidavit 


” „filed in support of a similar application filed 


in First Appeal No. 984 of 1960 in the High 
Court. The main grounds on which the first 
defendant in the three suits resisted the ap-. 
plications have been slated by the learned 
trial Judge to be: (a) the plaintiffs had 
knowledge of fhe death of Bhagwandas , on 
the date of his demise; (b) that the applica- 
tion is not bona fide; (c) that the Court has 


5 - no jurisdiction to entertain. such an applica- 


tion; and (d) that the application was not pro- 


-, perly signed and verified by Rasiklal Mehta, 


holder of the power-of-attorney of the plain- 
‘tiffs. 

= § The learned trial J udge came to the 
conclusion that the ground given in the ap- 
plications for condonation of delay was 
false, in that, it was in conflict with the 
` ground given by the deponent in a similar 
application made in First Appeal No. 984 of 
1960 in the High Court and since no other 
ground was given by the deponent in this ap- 
plication, the deponent had failed to make 
out a case for condonation of delay under 
O. 22, R. 9 (3) of the C. P. C. read with S. 5 
of the Lim. Act, 1963.° The learned trial 
Judge after considering the case Jaw on: the 
' subject came to the conclusion that in a suit 
for dissolution and accounts of a partnership 
firm or in a suit for accounts in respect of 
commission earned by one of the partners, 


' - each and every partner is a necessary party 


since the share of each partner will have to 
be determined and thereafter on taking of 
accounts liabilities fixed in the proportion in 
which the shares were held by the partners 
and in the absence of any one of the partners 
the suit cannot proceed and hence the suit 


must abate in toto against’ the surviving de- 


_fendants also. In that view that the learned 
Arial Judge took, he held that all the three 
suits had abated against the ‘deceased defen- 
` dant and, therefore, they stand terminated in 


= ` their’ entirety against the rest of the defen- 


dants also. . It is this order passed by the 
learned trial Judge on 27th Aprl., 1977 in the 
aforesaid three suits which is the subject 
matter: of the present three appeals. ° 
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6. An application to bring the legal re- 
presentatives of deceased defendant on record 
must be made within ninety days from the 
date of the-death of the deceased. If no such 
application is made ` within the prescribed 
period, the suit abates under O. 22, R. 4 (3) 
of the C. P. C.. It. is, however, open to the 
plaintiff to applying. within sixty days from 
the date of abatement under O. 22, R. > (2) 
for setting aside the abatement. If no such 
application is made within sixty days, the 
Court may under Si 5 of the Lim. Act enter- 
tain an application for setting aside the abate- 
ment in virtue of O: 22, R. 9 (3) of the Code. 
Tbis is in brief the requirement of O. 22, 
R. 4 and R. 9 of the Code which are relevant 
for our purpose. T may also be pointed 
out that by the Amendment Act of 1976, 
sub-rules (4) and (5) were added to R. 4 of 
O. 22 of the Code. Sub-rule (4) lays down 
that the Court whenever it thinks fit, may 
exempt the plaintiff from the necessity of 
substituting the legal representatives of any 
such defendant who has failed to- file a 
written statement or who, having filed it, has 
failed to appear and contest the suit at the 
hearing; and judgment may, in such case, be 
pronounced against} fhe said defendant not- 
withstanding the. death of such defendant and 
shall have the same force and effect as if it 
has been ‘pronounced before death ‘took 
place. Sub-rule. (5) Jays down thai where the 
plaintiff was ignorant of the death of a de- 
fendant, and could net, for that reason, make 
an application for the substitution of the legal 
representative of the defendant under this 
rule within the period specified in the Lim. 
Act, 1963, and the ‘suit has, in consequence, 
abated, and the plaintiff applies after the ex- 
piry of the period i specified therefor in the 
Lim. Act, 1963, for setting aside the abate- 


‘ment and also for the admission of that ap- 


plication under S..£ of that Act on the 
ground that he ‘had, by reason of such 
ignorance, sufficient cause for not making the `- 
application within the, period specified in that 
behalf, the Court shall, in considering the ap- 


‘plication under the; said S. 5, have due re- 


gard to the fact of such ignorance, if proved:. 
Admittedly on the date of the decision of the 
trial Court this. amendment had become 
effective. The amendment being in regard to 
procedural matters, . would eS be re- 
. trospective in operation. 


7. Article 120 of the Lim. Act, 1963, lays - 
down that an application to have the legal 
representatives of a deceased defendant, made 
a party shail be filed within ninety days from 
the date of death of the defendant. ‘There 
is no dispute that. within the said period of 


Fi 
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limitation no application was filed under 
O. 22, R. 4 of the Code Sub-rule (3: of 
R. 4. of O. 22 next provides that where within 
the time limited by law no application is 
made under sub-rule (1), the suit sbail abate 
as against the deceased defendant. ` In the 
instant case since no application was made 
within the prescribed pericd of ninety cays, 
the suit must be taken to nave abated. Sub- 
tule (2) of R. 9 of O. 22 next provides that 
the plaintiff may apply fos an order to set 
aside the abatement and £ it is proved that 
he was prevented by amy sufficient cause 
from continuing the suit, The Court shali set 
aside the abatement or dizmissal upon such 
terms as to costs or otherwise as it thinks fit. 
Art. 121 in the Schedule to the Lim. Act, 
1963, provides that such an application shall 
be made within sixty days from the dat= of 
abatement. Admittedly within the said 
period of limitation no application for se-ting 
aside the abatement was made by the pain- 
tiffs in the aforesaid three suits. Sub-rule (3) 
of R. 9 of O. 22 next prov des that the provi- 
sions of S. 5 of the Lim. Act shall apply to 
applications under sub-rule (2). That mzans 
that under sub-rule (3) if the plaintiff can 
satisfy the Court that he Lad sufficient cause 
for not making the application to set aside 
the abatement within sixty days from the 
date of abatement, the Cocrt would have dis- 
cretion to set aside the abatement even efter 
the period of sixty days hzs expired. 

8. One submission which was made by 


‘Mr. Trivedi, the learned advocate for the 
first respondent in these bree appeals, nay. 


be disposed of at this stage. He pointed out 
that in the application filed under~S.. 5 of the 
Lim. Act there was no prayer for setting aside 
the abatement and, therefore, it could enly 
be construed to be an application for con- 
doning delay in applying ender O. 22, E. 4 
for bringing the legal representatives of the 
deceased on record. The submission was that 
the application for condosnation of delay 
being related to a matter zovered by O. 22, 
R. 4 of the Code, an Appeal from Order 
could not lie. In my opinion, the argument 
is of a hypertechnical natare. Sub-rule (3) 
of R. 9 of O, 22 in terms states that after 
the expiry of the period ef sixty days pre- 
scribed by sub-rule (2) of R. 9, an applica- 
tion can be filed invoking the provisions of 
S. 5 of the Lim. Act. It is in cases wkere 
an application is filed aftr. the expiry of 
sixty days from the date ef abatement that 
an application under S. 5 of the Lim. Act is 
contemplated. There is no provision for con-- 
donation of delay in making the application 
for setting aside the abatement except the 
provision found in O.-22, R. 9 of the Ccde. 
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If no application is made within a period of 
ninety days under O. 22, R., 4 (1) of the 
Code, the suit abates as against the deceased 
defendant by virtue of sub-rule (3) of that 
Rule. Such an abatement can only be set 
side by resorting to the procedure laid down 
in R. 9 of that Order. If the application for 
setting aside the abatement is made within 
sixty days from the date of abatement, that 


application would be governed by sub-r, (2) 


of R. 9 of O. 22 but if the application is 
made after the period of sixty days has ex- 
pired, the. plaintiff can apply under sub-r. (3) 
read with S. 5 of the Lim. Act for setting 
aside the abatement and on the abatement 
being set aside, the Court would be empower- 
ed to allow the application under .O. 22, R. 4 
(1) of the Code. Therefore, the only proce- 
dure which the plaintiff can follow after the 
suit has abated under O. 22, R. 4 (3) is that 
which is set out in R. 9 of that Order. An 
application under S. 5 of the Lim. .Act can 
be made only after the suit has abated and 
a period of sixty days from the date of abate- 
ment has elapsed. Such an application can 
only be to set aside the abatement on suffi-.. 
cient cause being shown by the plaintiff. 
Therefore, the contention of Mr. Trivedi that 
since there is no specific prayer in the ap- 
plication made under S. 5 of the Lim. Act 
for setting aside the abatement, it cannot be . 
construed to be an application under sub- 
rule (3) of R. 9 of O. 22 is clearly a-hyper- 
technical one and unsustainable. Therefore, . 
the preliminary objection raised by Mr. 
Trivedi on the question of maintainability of 
these three appeals must be brushed aside. 


9. Section 5 of the Lim. Act provides that 
any application, other than an application 
under any of the provisions of O. 21 of the 
Code, may be admitted after the prescribed 
period if the applicant satisfies the Court that 
he had sufficient cause for not making the 
application within the period prescribed by 
law. Therefore, in order to succeed the 
plaintiffs must show that they had “sufficient 
cause” for not preferring an application for 
setting aside the abatement within the period 
prescribed for making an application under 
sub-rule (2) of R. 9 of O. 22 of the Code. 
According to that sub-rule the abafement can 
be set aside if it is proved that the plaintiff 
was prevented by any sufficient cause from . 
continuing the suit. In the present. appeals ` 
it is the case of the plaintiffs that they could 
not apply: within the period of limitation be- 
cause they learnt about the demise of Bhag- 
wandas on 28th Nov., 1974. Now it is an 
admitted: fact that in First Appeal No, 984 
of 1960 the ground given for not making an 


~ 
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application for bringing the legal representa; 
tives of respondent Bhegwandas on record 
-was that they learnt about his demise some- 
where in the first week of Oct., 1974. There 
can be no doubt, therefore, that in the ap- 
plication made before the High Court, the 
date of knowledge of the demise cf Bhagwan- 
das was stated to be the first week of Oct., 
' 1974 whereas in the applications made in the 
three suits pending in the City Civil Court, 
the statement made was that the deponent 
learnt about his demise on 28th Nov., 1974, 
Obviously these two siatements made on 
. different occasions by the same deponent 
-Rasiklal are self-contradictory. If Rasiklal 
as per his statement made in the High Court 
in First Appeal No. 984 of 1960 learnt about 
the demise of Bhagwandas somewhere in the 
first week of Oet., 1974, his subsequent state- 
ment in the three suits that he learnt about 
his demise for the first time on 28th Nov., 
1974 cannot be accepted as correct. That is 
why the learned trial Judge has come to the 
‘conclusion that the statement by Rasiklal that 
he learnt about the demise of Bhagwandas 
for the first time on 28tk Nov., 1974 when a 
' Purshis was filed in Civil Suit No. 314 of 
1961 is “false”. There cannot be any doubt 
that the 
Rasiklal that he derived knowledge about the 
death of Bhagwandas fcr the first time on 
28th Nov., 1974 is inaccurate. This inac- 
curacy in his statement was also highlighted 
in the affidavit-in-reply in Civil Application 
No. 2500 of 1974 in First Appeal No. 984 of 
‘1960 before the High Court. In the affidavit- 
in-rejoinder while dealing with this conten- 
tion the deponent.Rasiklal Mehta stated— 
“I submit that when an application for 
bringing on record the heirs of the deceased 
respondent No. 3 in the aforesaid First Ap- 
peal was made, civil suits between these par- 
ties were pending in the City Civil Court, 
_ Ahmedabad and therein also applications for 
‘bringing on record the heirs of the deceased 
-respondent No. 3 in that appeal, who was 
the defendant in these suits, were also re- 
quired to be made. ‘I submit that at that 
time I might not have informed my advocate 
in the City Civil Court about the contents of 
the aforesaid Civil Application for heirs 
«ss .- and as such, -the learned advocate 
in the lower Court had made out a different 


ground for condonation of delay in the ap-. 


plication made in the lower Court. I submit 
that I am an old man of about 70 years and 
suffering from occasional attacks of blood 
pressure and heart trouble and during one 
such attack, I might not have properly read 


the application made in the lower Court for. 
bringing on record the heirs of the deceased 
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Bhagwandas  Kbaravala. and also - the affidavit 
made. by me in its support., I submit that the 
contradictions and inconsistency. seem to 
have arisen because of a bona fide mistake 
‘and oversight on my part, owing to my old | 
age and peculiar ailment.” 2 

It was, however, conceded by the. deponent 
that he had learnt zbout the demise of the 
defendant Bhagwandas somewhere in the first 
week of Oct., 1974: The High Court accept- 
ed this statement of the ‘deponent and ‘accord- 
ingly condoned the delay, set aside the abate- 
ment and permitted the legal representatives 
of the deceased to be brought on record. 
Therefore, even though the learned trial J udge 
is right that the statement of the deponent 
Rasiklal in the three suits that he learnt. about 
the demise of the defendant Bhagwandas for 
the first time on 28th Nov., 1974 is not cor- 
rect, the learned trial Judge ought to have 
proceeded on the besis that he had derived 
knowledge about the death of Bhagwandas 
somewhere in the first week of Oct. 1974. 
The learned trial Judge, however, dismissed 
the applications on the ground that only one 
cause was shown for condonation of delay 
in all the three applications and that cause 
was found as a matter of fact to be, “false” 
and, therefore, the delay could not be con- 
doned. However, it is found from the above- 
quoted explanation cf the deponent jn his 


affidavit-in-reply before the High Court that 


when he signed the affidavits filed in the City 
Civil Court in the aforesaid three suits, he 
did not verify the correctness of the date of 
knowledge because of his ill-health. | There 
is nothing on. the record to show that he had 
knowledge about the death of Bhagwandas 
prior to the first week of Oct. 1974. 


10. The next question which must: be 
considered is, whether the delay in filing the 
applications after the first week of Oct. 1974 
can be excused. If the deponent Rasiklal 
learnt about the demise of the defendant. 
1974, 
we have to consider why he did not ‘make 
an application for condonation of delay 
under Section 5 of: the Lim. Act r./w. sub- 
rule (3) of Rule 9 of O. 22 of the Code till 
29th Nov. 1974 and 2nd Dec., 1974, respec- 
tively. For this delay the reason given out 
is that the suits were stayed under Section 10 
r./w. S. 151 of the Code because of the 
pendency of First Appeal. No. 984 of 1960 
in the High Court. Admittedly the stay 
operated at least up to the date cf the dis- 
posal of the First Appeal on 14th Oct., 1976. 
There can, therefore, be no doubt that while | 
the applications were made on 29th Nov., 


_ 1974 and 2nd Dec., 1974, the stay was in 
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fore the trial Court. That is why the plain- 


‘tiffs did not realise the urgency of filing ap- 


plications for bringing the legal representa- 


‘tives of deceased Bhagwandas on record im- 


mediately after they learnt about his demise. 
By the amendment in the Code the ground 


‘about ignerance of the dzath of the defen- 


dant is now statutorily recognised as a valid 
ground for condoning the delay and setting 
aside the abatement. 


11. Relying on the decision of the Supreme 
Court in Union of India v. Ram Charan, 
AIR 1964 SC 215, Mr. Trivedi submitted 
that an abatement ought not to be’ light- 
heartedly set aside as a matter of course be- 
cause fo do so would tantamount to taking 
away the valuable right which has vested in 
the respondent No. 1 on the termination of 
all the three suits. At the same time the 
Supreme Court has observed that while on 
the one hand the Court should not light- 
‘heartedly set aside an asatement, on the 


‘other hand it should not 3e over-strict in re- 


quiring proof why the arplication for sub- 
stitution of legal representztives or for setting 
aside the abatement was mot made in time. 
Mr. Trivedi reinforced his argument by invit- 
ing my attention to the dzcision of Divan, J. 
(as he then was), in LFevendraprasadji v. 
Muktajivandasji, (1966) 7 Guj LR 645, 
wherein it was observed chat the applicant 
must explain the delay of each day after the 
period of limitation prescribed by law for 
making an application has expired. Accord- 
ing to, Mr. Trivedi, in the three applications 
filed for condonation of celay, no effort has 
been made to explain the Jelay after the first 
week of Oct., 1974, That is indeed true but 
at the same time it-is necessary to bear in 
mind that all the three suits were stayed 
under S. 10 r./w. S. 1S1 cf the Code and, 
therefore, the plaintiffs did not realise the 
urgency of filing an applisation for bringing 
the legal representatives ot the deceased on 
record immediately after they learnt about 
his demise. It must also se borne in mind 
that the legal representafves of- deceased 
Bhagwandas, though servel with notice, did 
not choose to oppose the applications for 
condonation of delay, setting aside of abate- 
ment and for bringing them on record as the 
legal representatives of the deceased defen- 
dant. Even in the present appeals they have 
not chosen to appear and resist these three 
appeals filed against the order of the learned 
trial Judge. It may, the-efore, be safely 
assumed that even at present they have no 
objection if they are impEaded in the suit 
as the legal representatives’ of deceased 
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“Bhagwandas. It is only ‘the ‘first respondent ` 


who is opposing ‘this application tooth and 
nail presumably because the allegations in 


‘the three suits are mainly directed ` against 


him. It must also be remembered that the 
plaintiffs had filed an application for bring- 
ing the legal representatives of the deceased 
on record in the High Court in First Appeal 
No. 984 of 1960 and the delay in filing that 
application was condoned on the ground 
that the plzintiffs did not have the knowledge 
about the death of Bhagwandas prior to the 
first week of Oct. 1974. From this circum- 
stance it can be said without hesitation that 
there was ro desire on the part of the plain- 
tiffs to abandon the cause or give up the 
litigation pending against the defendants. 


12. In Karim Abdulla v. Bai Hoorbai, 
(1975) 16 Guj LR 835, my learned brother 
M. P. Thakkar, J., had an occasion to lay 
down .principles which should govern the 
Court dealizg with an application under 
Section 5 cf the Lim. -Act. He observed 
that the expression “sufficient cause” em- 
ployed in & 5 must be interpreted in a libe- 
ral manner’ so as to advance the cause of 
substantial justice particularly when no 
negligence or inaction or want of bona fides 
is imputable to a party. He then proceeded 
to lay dowa the guidelines and while doing 
so observed that whén Courts have observed 


. that every day’s delay must be explained, 


they did not mean to convey that a pedantic 
unpragmatic ‘approach should be made but 
the doctrine must be applied in a rational 
commensense manner. The learned Judge 
says that when substantial justice and techni- 
cal considerations are pitted against each 
other, cause of substantial justice deserves to 
be preferrec for the other side cannot claim 
to have a vested right in injustice being done 
because of a non-deliberate delay. | There- 
fore, if the Court refuses to condone delay, 
it can resul: in a meritorious matter being 
thrown out and justice being denied to a 
party which never’ desired to abandon or give 
up the cause with which it had approached 
the Court. 


13. D. A. Desai, J., in Asian Steel & 
Metals (P.) Ltd., Ahmedabad v. Maganlal, 
(1977) 18 Guj LR 606, while dealing with 
the expression “sufficient cause” in Sec. 5 of 
the Lim. Azt observed that a liberal view 
must be taken by the Court so as to advance 
the cause o? substantial justice and not to 
deny justice by adopting a highly technical, 
narrow and constricted approach, ` He point- 
ed out that in every case where an applica- 
tion for. condonation of delay is made, there 
is bound to 3e some element of negligence but 
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., as to give rise to the inference that the party 
intended to give up the litigation.. In other 
words, the learned Judge observed that if 
there was no desire on the part of the plain- 
tiffs to abandon the cause or give up the 
litigation, merely because there was some de- 
lay on their part in making an application for 
condonation of delay for setting aside the 
‘abatement, such an application should not be 


. refused on the technical doctrine of the party 


having failed to explain every day’s delay. “ 


. 14. The position of law as can be culled 
out from the aforesaid decisions is that A 
party secking condonation of delay under Sec- 
tion 5 of the Limitation Act must show “suffi- 
cient cause” for excusing the delay. How- 
ever the Court in dealing with such an ap- 
plication must take a liberal view and should 
not be over-strict and highly technical so as 
to sacrifice the cause of substantial justice and 
thereby. deny to the plaintiff the right to 
have his cause decided on merits. At the 


same time if there is gross negligence or in- . 


action indicative of desire on the part of the 
plaintiff to abandon the cause or give up the 
litigation, the Court would be justified in 
‘refusing to condone the delay. When the 
Courts speak about every day’s delay being 
explained, they do not canvass that a hyper- 
technical, pedantic and wunpragmatic view 
should be adopted in dealing with applica- 
tions for condonation of delay. Rules of 
procedure have been engrafted in the Code 
and. elsewhere in law to advance the cause of 
justice and not to throttle its ‘cause at the 


threshold. Therefore, if it appears from the 


facts on record that the delay has not caused 
any prejudice to the party opposing the ap- 
plication for condonation of delay, in the 
.jsense that the said party has not taken any 
irreversible steps on the basis that the litiga- 
tion has come to an end because of inaction 
on the part of the plaintiffs to -take steps 
within the period of limitation for setting 
aside the abatement, the Court should not 
"take a technical view and refuse to condone 
the delay on the pedantic approach that every 
day’s delay.is not explained. If on the other 
hand the inaction on the part of the plain- 
tiffs is indicative of their desire to abandon 
the cause or give up the litigation, the Court 
would be justified in refusing to condone 
the delay. In the present appeals the facts 
clearly show that the suifs were lying on the 
dormant file because they were stayed on 
account of the First Appeal which was pend- 
ing in the High Court. The plaintiffs, there- 


fore, did not take immediate steps to apply ` 


for setting aside the abatement after they 


` 
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learnt about the demise of defendant Bhag- - 
wandas somewhere in the first week of Octo- 
ber, 1974. There was-no urgency because ` 
the suits were not likely to proceed till the 
disposal of the appeal in the High Court. 
The appeal came to be disposed of almost 
two years thereafter on 14th Oct., 1976. How- 
ever, when the learned advocate representing 
the plaintiffs in the svits was informed about 
the death of defendant Bhagwandas, he made 
an application: for condonation of delay in 
the three suits on 29th Nov. 1974 and 2nd 
Dec. 1974. It is true that in the affidavit in 
support of those applications the date of 
knowledge of the demise of Bhagwandas was 
inaccurately stated but that should not be a 
ground for putting an end to all the three 
suits. wherein substantial claims have been 
made. To do so would be to deny to the 
plaintiffs the right of having their suits decid- 
ed on merits on the technical, ground that 
they did not make an application for bring- 
ing the legal representatives on record and 
for setting aside the abatement within the 
prescribed time, particularly when it becomes 
clear from their conduct in the First Appeal 
in the High Court that they did not desire 
to abandon or give up the cause and more so 
when there is no evidence to: show that any 
prejudice is likely to be caused to the first 
respondent if the legal representatives. of 
deceased Bhagwandas aré brought on record, 
Since those legal representatives have never 
opposed the applications. I am, therefore, 
of the opinion that‘the learned trial Judge 
who did not have the benefit of the views 
expressed in the subsequent two decisions of 
this Court was wrong in dismissing the ap- 


plications for condonation of delay. 


15. In the result these three appeals are 
allowed and the order passed by the learned 
trial Judge on 27th’ April, 1977 holding that 
the suits had abated and stood terminated in 
their entirety is set ‘aside. The delay is con- 
doned and the abatement is set aside. The 
applications for bringing the legal represen- 
tatives of deceased Bhagwandas are allowed 
and the appellants ‘are given four weeks’ time 
to carry out the necessary amendment in all 
the three suits, here will be no order as to 
costs, . mi l 


, Appeals allowed. 
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Usha Ramchandra Kulkarni and another, | 


Applicants v. _ Shantaram Kashiram Gotri, 
Respondent: 

Civil Revn. Appin. No. 384 of 1980, D/- 
10-4-1981.* 

.(A) Bombay Rents, Hetel and Locging 
House Rates Confrol Act (57 of 1947), Sec- 
tions 11 (4), 29 @) — Order under 
to be construed strictly Question zs to 
manner of construction o? order under Sec- 
tion 11 (4) — Is a question of law — Caa be 
raised im revision under S. 29 (2). 


Orders under the proviscons of S. 12 (4) 
are under the special provisions from which 
serious consequences flow to the great cetri- 
ment of the. persons sougkt to be hit and so 
from the very nature of firings strict inter- 
pretation of such orders is required to be 
bad. (Para 7) 

Where husband and wife were made oppo- 
site parties in a suit for eviction though the 
landlord did not accept husband to be the 
tenant, and the order of the trial Cour: di- 
recting tenant to deposit reat was not clear 
as to whom, husband or wife, it directed to 
deposit rent, the further order under. Sec- 
tion' 11 (4) on failure to ceposit rent, strik- 
ing off defence of husband as well as of 
wife along. with order for depositing rent 
were liable to be set aside especially when 
the landlord did not accegt the husband as 
his tenant. Further, the question as to 
manner of construction of order under Sec- 
tion 11 (4). being a questicn of law could be 
raised in revision for the first time, revBion 
under: S. 29 (2) being at par with second 
appeal under the Civil P. > 


anpa 


; (Paras 5, 6. 13) 

(B) Bombay Rents, Hotel and Lodcving 
House Rates. Control Act 57 of 1947), See- 
ton 11 (4) — Order striking off defenc: — 
Controversy as to factum «f tenant — Court 
must first decide as to wis is tenant before 
striking off defence, 


- The very scheme of S. [1 (4} pre-supp2ses 
as a condition precedent that it is to be pro- 
vided as a weapon against a recalcitrant and 
belligerent tenant who warts to abuse the 
Courts prolonged process to his advan‘age 
and to the material disadventage of the land- 
lord. It is, therefore, 
Court prima facie to hold that the person 


*From decision of C. C. Morakhia, Esq. 
Dist. J., Vadodara, in Cail Appeal No 27 


of 1978. 
FY/KY/E942/81/SNV 
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-against whom the stringent provisions of 
‘Section 11 (4) are to be applied is shown at 
least prima facie a tenant liable to pay rent. 
If there is any controversy in that regard, 
the Court must first resolve it and then pass 
the order in question. Unless this decision 
either on taking up the issue about tenancy 
as the preliminary issue or as the tentative 
decision pending final adjudication is reach- 
ed, the order under S. 11 (4) cannot be pass- - 
ed. (Para 7) . 
Cases Referred: Chronological Paras ` 
AIR 1980 SC 1664 : (1980) 3 SCC 610 19 
(1978) C.R.A. No. 1331 of 1978, DJ- 21-11-- 

1978 (Guj) 7 


P. V. Hathi, for Applicants; S. B. Vakil, 
for Respondent, 

ORDER :— This revision application raises 
an interesting question of law, becoming 
more interesting by the peculiar facts of this 
case. This revision application has been 
brought te this Court under S. 29 (2) of the 
Bombay Rent Act (the “Act”, for short). 


2. In order to comprehend fully the con- 
troversy that has been raised in this revision 
application, the facts require to bé noted 
fully. The opponent herein is the plaintiff of — 
a rent Suit No. 2414 of 1975 which was isi- 
fially registered as the Regular Civil Suit 


“No. 904 of 1974 in the Court of the _Civil 


Judge (J D), Baroda but it came to be trans- 
ferred to the Small Causes Court at Baroda 
itself on that Court being established in tha 
year 1975. The landlord had filed the said 
suit for possession of the rented premises 
situated at Baroda. The landlord’s case in 
the plaint was that the defendant No: 4, 
Usha Ramchandra Kulkarni, the wife of the 
defendant No. 2, Ramchandra Nineji Kul- 
karni, was his tenant, that she was in ar- 
rears of rent right from Ist of April, 1972; — 
that despite the demand notice under Sec- 
tion 12 (2) of the Act, she had not paid any 
rent and that the defendant No. 2, her hus- 
band, claimed to be the tenant and had even 
filed an application for fixation of - standard 
rent and because: of this dispute raised by 
the defendant No. 2, he impleaded him as a 
party to the suit in order to avoid the plea 
of the suit being bad at law for want of a 
necessary or proper party though the plain- 
tiff reiterated that he struck to his case that 
the defendant No. 1 was his tenant. It ‘is to 
be nuied that in- the application for fixation 
‘uf standard rent filed by the defendant No. 2, 
an interim rent at the rate of Rs. 18/- per 
month was fixed though the contractual rent 
was stated to be Rs. 20/- per month; The 
defendant-husband had also deposited some 
amount at the rate of Rs. 18/- per month on 


f 
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i the récord of ‘the. said misc, application filed . 
In response to” 


“under Section 11 of: the Act. 
the suit both the defendants had filed a joint 
written statement at Exhibit 7 contending 
that the defendant No. 1 was not the tenant 
but the defendant No. 2 was the tenant, that 


=- there was a dispute about’standard rent and 


sọ the defendant No. 2 had filed an applica- 
tion No. 2 of 1978 wherein the defendant 
"No. 2 had deposited the rent and that the 
plaintiffs suit was liable to be dismissed. 

3. Soon after the written ~ statement was 
filed by the defendants, the opponent-landlord 
filed an application Exhibit 8 on 10-11-1976 
- . setting out how the defendant No. | was in 
arrears of Rs. 1,700.21. In that application 
- Exhibit 8, he ultimately prayed as under. 


“Please order the defendant No. 1 to depo-. 


sit with the Court the amount of light 
charges, rent and taxes. As the defendant 
does not pay tax nor does pay the increase 
jn taxes and consumes more electricity, an 
order should be passed directing deposit of 
that amount.” (Stress by me.) 


To this application the reply was filed by 


the defendant No, 2 at Exhibit 9 contending © 
inter. alia that the defendant was not liable 


_to pay any tax and that the application 
should be dismissed with costs. The learned 
Judge then on 12-8-1977 passed 
part of which is reproduced below. 


“Para 3. Whatever, if any, is. deposited in 
Court by the tenant towards the above claim 
on proof, will be given credit. 


Para 4. Again, on proof of all these 
amounts, some will be ultimately passed in 
favour of the plaintiff but this is 
facie order u/s. 11 (4) of the Bombay Rent 
Act to the tenant. 


‘Para 5. The tenant to deposit Rupees 
1,700-21 ps. by or before 26-8-1977. He shall 
‘also deposit further rent regularly. If he 
fails to deposit the order under Sec. 11 (4 
will be passed.......” 
Curiously enough, the corder refers to a 
tenant but does not refer to the defendant 
No. 1 or the defendant No. 2 specifically. 
“ Before the learned Judge there was a direct 
controversy as to who the tenant is. Even 
in his application Exhibit 8, the landlord in- 
sisted that the defendant No. 1 was the 
tenant. The prayer was also to issue direc- 
tion to the tenant and the 
passed the order calling upon the tenant to 
deposit the amount. Who is to be under- 
` stood to havé been directed the defendant 
No. 1 or the defendant No. 2, or both? 
Other things being equal, it is safe to-assume 


' ithat the tenant agaitst whom the landlord - 


- sought the: order “must have ‘been’ intended-‘to 
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the order 


a . prima. 


‘abovementioned order. 


learned Judge. 


me 


deposit the- -amount because. ordinarily- there 
cannot be any order against -the defendant 
No. 2 whom the landlord did not acknow- 
ledge as his tenant.. Now the learned Judge 
in.para 5 of his order quoted above has 
used the pronoun “he” but this is.to be in- 
terpreted to mean a' loose expression because 
according to the landlord, the defendant 
No. 1 was the tenant. The application Ex- 
hibit 8. was filed against the defendant No. 1 
and under S. 11 (4) of the Act an order to 
deposit the amount 'could be passed only 
against the tenant and not against any other 
person. So I interpret that the: trial Court 
wanted to bind the defendant No. 1 alone by 
passing the said order. 

4. The date 26-8-1977 drew up and the 
vigilant landlord immediately filed the appli- 
cation Exhibit 16.' The said application 
inter alia reads as follows : ’ 

“The defendants have not complied with 


the order of the Horble Court. Hence itis 
requested that the defendants may be stop- 
ped and struck off and any other or further 
order as may be deemed mecessary may be 
passed.” 


Below that the iare Judge passed the fol- 
lowing order on 14-11-1977: 


“The defendant (singular) has not com- 


plied with the order dated 12-8-1977 on Ex- 
hibit 8. He has not deposited any ‘amount 


in-C. A. Hence the defendant is prevented 


from: defending or , appearing -in the suit 
under S. 11 (4) of the Bombay Rent Act.” 
(Emphasis supplied) 
It is to be remembered that this application 
Exhibit 16 was opposed by both the defen- . 
dants by their joint reply at Exhibit 18 dated 
19-10-1977. There also it was contended by 
them, obviously more by the defendant No. 2 
that as the landlord did not accept the de- 
fendant No. 2 as his tenant, the order to 
deposit rent could not be passed against him. 
The application then proceeded to state fur- 
ther that despite that- and without prejudice 
to that contention they . had deposited the. 
amount in the Court. The learned Judge 
had thereafter passed on 14-11-1977 the 
After the -said order ~ 
had come to be passed, the defendants’ ad- 
vocate had given the application Exhibit 21 
on 16-11-1977 praying that they should be 
given time because 'they wanted to file are- 
vision application dgainst the Court’s order 
dated 14-11-1977 below Exhibit 16 but that 
application was rejected by the learned Judge 
on 16-11-1977. The plaintiff was examined 


on the very day and’ then he closed his eyi- - 
the -- 
‘judgmient en’ the: following ‘day. ene the - 


dence and ‘the’ learned Judge. delivered 


` -t 


f A. E. Re: on 


is 


. person recognised by- the landlord .. as. 
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plaintiff's suit., The-operetive part- . of- the 
order is also ‘reqiired. to 2e reproduced. - 


“Both the defendants de hand over ’peace- 
ful and vacant possession of the suit. pre- 
mises to the ‘plaintiff wi-bin 
from today. The defendant No. 1 do pay 
the plaintiff Rs. 874-24p for arrears of 
EIE acs ‘The plaintif€ is’ also entitled to 
recover mesne profits of -he suit premises 
from the defendant No. 1 for a period irom 
the date of the suit ......-. 4 | 

7 _ tBmphasis supplied) 
In the course of the judgment, the learned 
Judge referred to. the plantiff’s evidence at 
Exhibit 24 speaking abcut the deferdant 
No. 1 being the tenant aad the deferdant 
No. 2 residing with her = her husband and 
he ultimately. held that the defendant Mo. 1 
was the tenant and not tke defendant No. 2. 
Simultaneously he passed his order jir the 
defendant No. 2’s Civil Misc. Appin. Nc. 503 
of 1975 because in his vizw he was not the 
tenant and he had no right to file that civil 
misc. application.. 

5, Mr. P. V. Hathi, tte learned advocate 
appearing for the applicants, urged thai the 
learned Judge of the trial Court had con- 
fused himself at all stages and had passed 
cryptic orders making the confusion worse 
confounded. In my view, Mr. Hathi’s charge 
is very well founded. It is to be recalled 
here again to our mind that when the first 
application was filed by che landlord under 
Section 11 (4) of the Act ‘he had. ckarly 
sought the. order only against the defendant 
No. 1... The order passed by the leerned 
trial Judge below that application on 12-8- 
1977 shows that the learred trial Judze in 
all probability passed the order against one 
of the two defendants, nemely, the tenant, 
though he left to be conjectured as to whom 
he considered to be the tenant and whe was 
sought to be found by hë order to deposit 
the amounts. In. the operative part para 5 
quoted above, he first mentions that the 
“tenant to deposit. Rs. 1,720-21 by or b2fore 
26-8-1977”. -It would orcinarily mean that 
he had the defendant No. 1 in his mind. 
In the next sentence he uses “he” specking 
of the masculine gender and -this was sug- 
gested to be.referring to the defendant No. 2. 
Even if it be referring to the defendant No. 2, 
then the defendant No. 1 was not tc be 
bound by if. But taking the totality oF? the 
circumstances, it is freasenable to believe 
that the learned Judge wanted to bind only 
that party, namely, the defendant Nc. 1, 
who, as per the say of tke plaintiff ard as 
per the- application Exhibi-8, was the only 
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defendant No. 2 was not his tenant, 
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tenant.and the. landlord wanted-an order to. 


‘deposit the amount under S. 11 (4 of the 


Act only against this tenant, i.e. the defen- 
dant No. 1. 


6. Taking advantage of the loose expres» 
sion of the learned trial Judge, the landlord 
then filed an application Exhibit 16 and re- 
quested that the defence of both the defen- 
dants be stopped and struck off. At this 
stage also, the learned Judge continued hii 
loose expression in his order which starts 
with the statement: “The defendant has not 
complied with the order dated 12-8-1977 on 
Exhibit 8. He has not deposited any amount 
in C. A. Therefore, the defendant is pre- 
vented from defending or appearing in thè 
suit under S. 11 (4) of. the Bombay Rent 
Act.” To this application the reply was filed 
by the husband, the defendant No. 2 and it 
was brought specifically to the notice of the 
learned Judge that when the plaintiff did not 
accept the defendant No. 2 as his tenant, 
there could not be any question of his being 
ordered to pay the amount. The learned 
Judge ignored totally this objection and 


` therefore the order passed by him under 


Section 11 (4) of the Act which is ‘again a 
cryptic order could be said to be bad at law. 

7. Mr. S. B. Vakil, -the learned advocate 
appearing for the opponent-landlord, in this 
connection, however, wanted me to hold that 
both the orders passed by the learned Judge 
should be liberally construed by me and it 
should be understood that both the defen- 
dants were ordered by the learned Judge to 
pay up the amounts and the defences of 
both of them were struck off. It is difficult 
to agree with this submission for the reasons 
already set out by me above. Mr. Vakil 
time and again highlighted the say of the de- 
fendant No. 2 in the suit that it was he who 
was the-tenant.and in his submission, there- 
fore, it was not open to the defendant No. 2 
fo say that he was not sought to be hit by| - 
the orders in question. It is to be remember- 
ed that orders under the provisions of Sec- 
tion 11 (4) of the Act are the special provi- 
sions ftom which serious consequences flow)’ 
to the great detriment of the persons sought; 
to be hit and so from the very nature of] 
things strict interpretation of such orders isl 
required to be had. Though the landlord 
was persisting in asserting his stand that the 
it can- 
be said that the defendant No. 2 could 
be a person who can be hit by an order under 
Section 11 (4) of the Act. The very scheme 
of Sec. 11 (4) of the Act pre-supposes as a 


` condition- precedent that it-is to be provided 


as.'a..weapon -against. recalcitrant and -belli- 
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tentative finding on: prima facie evidence or ) 


prolonged process to his advantage and tô- reaching a final finding treating this issue as 


the material disadvantage of the landlord. 
It is, therefore, inevitable for the Couri prima 
facie to hold that the person against whom 
the stringent provisions of S. 11 (4) of the 
Act are to be applied is shown at least prima 
facie a tenant liable ta pay rent. If there is 
any controversy in that regard, the Court 
. [must first’ resolve it and then pass the order 
< lin question, Unless this decision either on 
_ |taking up the issue about tenancy as the pre- 
liminary issue or as the tentative decision 
pending final adjudication is reached, the 


order under Sec. 11 (4) of the Act cannot. be- 


passed. In this connection the view of this 
Court is expressed by R. C. Mankad, J., in 
the case of Vinodbhai Chabildas v. Manilal 


Soni in the C. R. A. 1331 of 1978 decided. 


on 21st November, 1978. Mr. Vakil urges 
-that the ratio laid down by the learned single 
"Judge is open to serious doubt and there- 
fore I must refer the question for reconsid- 
eration by the Division Bench.. I do not 
agree with him. Mr. Vakil’s argument pro- 
ceeded. on the basis of Order 14 of the Civil 


> > Procedure Code which as a matter of gene- 


: ral policy lays down that all issues must . be 
tried together except when. the issues of law 
going to the-root of the matter are arising 


~ Gn a suit where it is the Court’s discretion to 


hear those issues first. What has been pro- 


vided for in Order 14 is a matter of general 


proposition of procedural law and cannot be 
- invoked in- a special situation like the one 


= created by S. 11-(4). of the Act. In a, case-^ 


arising under Sec, 12 (3) (b) of the Rent Act 
where there is a dispute about standard rent, 
this High Court has laid down years ago 
that the Court is bound to decide the ques- 
tion of standard rent first in order to decide 
whether condition of S. 12-3) (b) of the 
‘Act about payment of arrears is met with or 
not. As the issue about fixing of. standard 
rent is to be taken up first in a suit falling 
under Section 12 (3) (b) of the Act despite 
the general procedural guidelines laid down 
by the Legislature in O. 14 of the Civil P. C. 
similar would be the case in respect of the 
_ issue about tenancy rights to be required to 
be decided under S. 11 (4): of the Act. So 
the basis sought for by Mr. Vakil for but- 
tressing his argument is not available to the 
landlord. 


8. Mr. Vakil then submitted alternatively 
that where there is a conflicting claim of 
tenancy as is the matter before us in ‘this 
- case, it is not possible for, the Court to decide 
‘as to who out of the two is a possible tenant. 


I see no difficulty in the Court’s reaching 2 in one way oF the other, I would say that 


i 


the first issue to be tried in a. special situa- 
tion like the one arising under Section 11 (4) 
of the Act. Mr. Vakil then urged that if 
such’ a prima facie finding .is set at naught 
in the Appellate Court, a -queer situation 
would arise. Assuming that the Appellate 
Court comes to decide otherwise, but as far. 
as the order Striking out the defence in re- 
spect of one of the two such claimants is 
concerned, the matter would stand clinched 
because that party would not be before the 
Court because of the defence having been 
struck off and his having been precluded 
from- appearing at the trial. Even if such a 
possible contingency ‘is likely to arise, it is 
to be suffered as the inevitable concomitant 
of this technical procedural law provided 
for in our country. ‘Such a possible hardship 
which is remote in its character cannot be a 
ground for rejecting, the otherwise sound 


proposition of law that before a ` stringent . 


order under S. 11 (4) of the Act can be 
passed, the Court must reach a tentative 
conclusion based on! prima facie evidence as 
to whether the person sought to be hit by 
the order under S. 11 (4) of the Act appears 
to be a tenant or not. | 


9. Mr. Vakil, however, urged that in this 
particular case the two rival claimants are 
not strangers but they are the wife and hus- 
band respectively who have made a common 
cause by filing a joint reply, by engaging a 
common advocate. ard by litigating this 


application at ‘this stage would be putting a 
sort of premium on, this show of cockfight. 
To me it appears that the dispute as raised 
by the husband, the: defendant No. 2, is not 
a mere camouflage but it appears to be a 
seriously put forward plea of his. Whether 
the husband ultimately succeeds in making 


-it good or not is a different matter altogether. 


The fact remains particularly in the light of 
the situation as is available in the Indian 


- society that husband in all probabilities would 


hire the premises and the wife .would. stay 
with the husband as'a member of his family. 
Converse is the case here as pleaded by the 
landlord. But I refer to this possibility of 
generality only for negativing Mr. Vakil’s 
submission that the ‘plea of the tenancy of 
the husband has been put forth as a sheep 
hoax to save the common shelter of theirs. 


10. Mr. Vakil wanted me not to exercise 
my discretionary powers under S.: 29 (2) of 
the Act in the facts; and circumstances of- 
the case. If the discretion is to be exercised 


l 
, 


~ 
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cause jointly, and my allowing ‘their revision — 
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this is peremptorily a fit cise for the Court 
to exercise the Court’s. disretion in favour 
of the defendants rather than in favour of 
the Jandlord. As the Supreme Court has 
recently observed in the case of Miss Santosh 
Mehta v. Om Parkash, reported in AIR 
1980 SC 1664,. striking owt defence of a 
tenant is a harsh extreme and having regard 
to the benign scheme of the legislation “this 
drastic power is meant for use in grossly Te- 
calcitrant situations where a tenant is guilty 
of disregard in paying rem. The Supreme 
Court further observes that that is why a 
discretion is vested, not a mandate imposed 
and that striking out a party’s defence is an 
exceptional step, not a roatine visitation of 
a punitive extreme followiag upon a mere 
failure to pay rent. As far as the facts of 
the present case go, the hasband had filed 
his application for fixatioz of standard rent 
before the suit had ‘come to be filed. He 
had got an interim rent abo fixed; he had 
deposited Rs. 900/- by the time the orders 
in question had come to ke passed by the 
learned Judge and within a short span there- 
after he had deposited the further sum of 
Rs. 600/-. At this stage Mr. Hathi for the 
defendants has shown to me that by this 
time, almost at every stage, the amount claim- 


ed by the landlord was paid almost in 


defence. Mr. Hathi went to the extent of 
asserting that the rent tha: could be worked 
out for a period till at least 1985 also s:ood 
credited well in advance. All this is referred 
to not for the purpose of binding the frture 
decision of the trial Cour but only wha 
view to show that there 6 nothing like ex 
facie injured innocence om the part of the 
landlord and rank inçalcitrance on the part 
of the defendants. 

11. Mr. Vakil alternati~ely submitted that 
at any rate the order against the defendant 
No. 1 striking out her defence should sfand. 
I would have readily agreed to his submis- 
sion, had the order of the learned trial. Judge 
been not cryptic as elaborated by me atove. 
The learned Judge was nct sure of who the 
tenant was when he passed the impugned 
order below Exhibit 8. Ee was not sure as 
to whose defence he was out to strike and 
ultimately he struck the dəfence of both the 
parties and proceeded to deliver an almost 
ex parte judgment, Unfortunately the learn- 
ed Appellate Judge could not see tbrough 
all this with the result thet grave prejrdice 
has been occasioned to these. defendants. 

12. Mr. Vakil in this connection had 
urged that if the husband claimed to be the 
fenant, he should have ob2yed the order be- 
cause he had no other deZence of his and 
that if the husband was net the tenant, he 
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“was there only through his wife and there- 
fore was bound by the decree passed against 
the wife. All these arguments are only 
hypothetical because they proceed on the as- 
sumption that a valid ex parte order hai 
come to be passed against both of them. 
As I have already observed above, the leara- 
ed Judge was not sure of what he was do- 
ing when he passed an order below Ext. 8 
and ultimately out of his annoyance with the - 
defendants, he dismissed the defence of both -’ 
of them lock, stock and barrel. 


13. Mr. Vakil had lastly urged that the 
point as was argued by Mr. Hathi for the 
defendants before me was not placed before 
the learned Appellate Judge and this Couzt 
should not allow a new point to be raised. 
A question of law, pure and simple, can b2 
raised even at any stage including the stage 
of hearing of a special leave petition under 
Art, 136 of the Constitution of India. A re- 
vision under S. 29 (2) of the Act is on a 
plateau of a second appeal under the Civil 
P. C. and the Supreme Court has well laid 
down as a proposition of law that’ a pure 
question of law like the validity of a notice 
can be raised for the first time, even in the 
second appeal. All that has been pointed 
out by Mr. Hathi for the defendants is a 
pure question of law emanating from the 
facts either admitted or facts which could 
not be controverted. It is too late in the day 
for the landlord to save the decree in this 
fashion. 


14. The result is that the revision appli- 
cation is allowed by setting aside the judg- 
ments and decrees of both the Courts below. 
Along with these, the orders below Exts. 8 
and 16 in the suit also 
naught as my discussion above shows. : The 
suit shall stand remanded to the Court of 
Small Causes, Baroda where the concerned 
Judge will deal with it in accordance with 
law. Rule is accordingly made absolute with 
no order as to costs, 

Revision allowed. 
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B. J. DIVAN, C, J. AND N. H. BHATT, J. 


M/s. Kothari Oil Products Company, Raj- 
kot, Petitioner v: Govt. of Gujarat, Respon: 
dent. 


Spl. Civil Appin. No. 1705 of 1981, D/- 
16-7-1981. | 
Evidence Act (1 of 1872), S. 115 — 


Doctrine of promisspry estoppel — Party 
altering its situation relying on representation 


JY/AZ/E808/81/MBR/SSG 


shall stand. set at 
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made by ‘Government — Government cannot 


resile from carrying. out its promises. 
If the Government or any authority on 
behalf of the Government has made a repre- 


sentation and acting on that. representation ` 


a party has altered its situation, then, it is 
not open to the Government to resile from 
that position and at the instance of the 
party who has altered its situation to ifs dis- 
- advantage, the Court is entitled to direct the 


Government or the authority to carry out 
its promises or its scheme. AIR 1980 SC 

~ 1285 and AIR 1980 SC 768, Fol, - 
i (Para 6) 


Thus, where a large sum of money (nearly 
Rs. 43,00,000) was invested by the petitioner 
firm in their cotton delinting plant relying 
on the. assurance of the State Government 
that the petitioner would be entitled 
benefits of the schemes set out in the two 
resolutions of Dec. 22, 1977, it was held 
that the doctrine of promissory. estoppel 
` would very much apply and the Government 
was estopped for a period of five years from 
‘Nov. 1, 1977 (as stated in the resolution) 
from denying the benefits of the schemes to 
_ the petitioner. The Government was direct- 
` ed not to apply the impugned resolutions 

dated Sep. 26, 1979 and Feb. 27, 1980 to the 
petitioner in so far as they purported to take 


away the benefits of the schemes from the 
petitioner firm. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1980 SC 768 6 
AIR 1980 SC 1285 5, 6, 7 
AIR 1977 SC 2149 7 


AIR 1976 SC 2237 7 


Kamal B. Trivedi with Rakesh Gupta for 
S. I. Nanavati, for Petitioner; J. U. Mehta, 
Asstt. Govt. Pleader with M. I. Hava of 
M/s. Bhaishanker. Kanga and Girdharilal, for 
Respondent. 


DIVAN, C. J.:— The first petitioner be- 
fore us is a partnership firm and the second 
_petitioner is one of the partners of the first 
petitioner firm. The firm carries on business 
of manufacture of Vanaspati ghee, edible 
oil. de-oiled cakes, cotton seed oil, cotton lints 
and cotton seed oil extraction and for that 
purpose it has set up a factory at Jetpur Road, 
Gondal, in Rajkot District. - The petitioner 
firm went into production and started its 
factory for the purpose of manufacturing 
Vanaspati ghee somewhere in the month of 
Feb., 1972 in the industrially backward area 
of Gondal in the District of Rajkot. The 
said factory of the petitioner firm is also re- 
` gistered and a licence tod that effect has been 


secured by the petitioner firm under the pro~ 
Somewhere in. - 


“visions of the Factories Aci. 
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of procuring raw material for manufacturing 
Vanaspati ghee. In‘ this. oil mill the petitioner 
firm used to crush groundnuts and therefrom 
the raw material, namely, groundnut oil, for 
the manufacture of Vanaspati ghee was ob- 
tained. Thus by setting up the oil mill the 
petitioners were starting what may be called 
a vertical integration. Somewhere .iņn the 
year 1973 the petitioner firm erected cotton 
seed plant and the said cotton seed plant was 
for the manufacture of cotton seed oil by 
crushing cotton seeds. At that time the Gov- 
ernment of India had started giving rebate in 
connection with excise duty on the usage of 
non-traditional oils’ like indigenous cotton 
seed oil in the manufacture of Vanaspati 
ghee. In the year 1974 the petitioner firm 
erected a solvent extraction plant for maxi- 
mum recovery of oil from oil cakes. All 
these activities, namely, manufacture of 
Vanaspati ghee, extraction of groundnut. oil, 
extraction of cotton seed oil and solvent ex- 
traction plant are fully carried on in the same 
premises as before by the petitioners. During 
the year 1977-78 there was a heavy shortage 


_of edible oil in Gujarat and the Central Gov- 


ernment banned the use of groundnut oil in 
the manufacture of Vanaspati ghee in order 
to encourage use ‘of minor oil seeds like 
cotton seeds, soyabean seeds, rice-bran, etc. 
As a result of this encouragement the first 
petitioner firm was compelled to stop its 
activities of using groundnut oil for the pur- 
pose of manufacturing Vanaspati ghee and 
thus at present the: petitioner firm is mainly 
engaged in the activities of processing minor 
oil seeds like cotton seeds for the purpose of 
manufacturing Vanaspati ghee. The State of 
Gujarat issued two resolutions simultaneously, 
both dated Dec. 22; 1977. They are Annexed 
as Annexure ‘A’ collectively to the petition in 
this special civil application. Under the first 
resolution which is part of Annexure ‘A’, 


‘Government made available incentive benefit 


of cash subsidy for various industrial units 
in developing areas of the State of Gujarat. 
It is the petitioners’ contention that the cash 
subsidy as mentioned in the resolution of 


22nd Dec., 1977 is available to the first: peti-. 


tioner firm. -It may be pointed out that no 


time limit was laid down so far as the cash ` 


subsidy part of it was concerned under the 
resolution of Dec. 22, 1977 which is the first 
resolution in Annexure ‘A’ to the petition. 
The other two benefits which were mentioned 
in the other resolution of 22nd Dec., 1977 
were a tax-free loan for the purpose of pay- 


-. ing sales tax by the. units entitled to the bene- 


oa ‘ALR. ae, 


-the end of 1972, the petitioner- firm started-its -.- 
oil mill in the same prémises for the purpose .. 


fit of the resolution’ and the other benefit was _ 


Y 
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.an exemption from sales tax.. Under Cl.. 6 


of the resolution of 22né Dec. 1977, which 
may be called the sales tex resolution, it was 
pointed that the industries which were set 
out in Clause 6 were to be excluded from 
the purview of this schsme. Mr. Trivedi, 
learned advocate appearing for the petitioners, 
states that the petitioner firm would be fall- 


‘ing within Items 12 and 73 of the list of the 


excluded industries and tnerefore, so far as 
ibe scheme for the exemption from sales tax 
was concerned, he is not claiming any relief 
against the State Goverrment. As regards 
the scheme for interest-free sales tax loans, 
that scheme is to be fourd set out in Cis. 8 
to 14, both inclusive, of the second resolu- 
tion, part of Annexure A’ to the petition. 
Both the schemes, name, the scheme’ for 
exemption from sales tax and the scheme for 
tax-free sales tax loans, vere to be in opera- 
tion for a period of five years from Ist Nov., 
1977. In para 5 of the betition it has been 
mentioned that in the month of Feb., 1978, 
the first petitioner firm civersified its activi- 
ties by starting manufacturing cotton lints by 
erecting a delinting plant and the said pro- 
cess of delinting of cottom seeds for the pur- 
pose of the recovery of cetton lints therefrom 
was amongst the first few io be adopted in the 
State of Gujarat, They Fave further submit- 
ted that the aforesaid expansion was done by 
the petitioner company vith an intention to 
get the aforesaid two incentive benefits, 


namely, cash subsidy ani interest-fee sales 


tax loan, though the cost for the said expan- 
‘sion was very high. Thus there is a specific 
case of the petitioners that relying on the 
two resolutions, both dated 22nd Dec., 1977, 
collectively marked Annexure ‘A’, they have 
erected the plant by sp2nding considerable 
amount in that behalf. So far as the cash 
subsidy is concerned, it may be pointed out 
that it was recognised that the cotton delint- 
ing plant of the first petitioner firm was 
entitled to cash subsidy under the provisions 
of the first scheme, and by Annexure ‘C’ to 
the petition, the decision of the State Level 
Committee in ifs 34th Meeting held on: 27th 
Feb., 1979, had sanctionzd cash subsidy of 
Rs. 6,43,891/- to the first petitioner firm, and 
it was mentioned in that document, An- 
nexure ‘C’ which is dated March 13, 1979, 


‘that amount of Rs. 42,92,000/-- was the ac- 


cepted capital investment in- the proposed 
unit of cotton delinting plant. It appears 
that out of this amount >f Rs. 6,43,891/- an 


-ageregate amount of Rs. 5,79,828/-. has ad- 


mittedly been received..by the petitioners and 
the balance of Rs. 64,062/- has yet to be re- 
ceived from. the - Government. The General 


Manager of. the . Distric. Industria} Centre, 
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Rajkot: has, by Annexure “G’ to the. petition, ` 
certified on Jan. 2, 1980 that the-cotton de- 
linting plant of the petitioners is a new plant. 


2. The Government of Gujarat passed a 
resolution of Sept. 26, 1979 stating that the 
State Government had decided to reserve the 
edible oil industry including manufacture of 
Vanaspati, for the co-operative sector and in 
the context of the policy of encouraging co- 
operative societies in the field of. manufacture 
of edible oils, the entire matter was under 
consideration of the Government and it was 
decided after considerable deliberation that 
to the units falling outside co-operative sector 
the benefits of the two resolutions of 22nd 
Dec., 1977, for the manufacture of edible oils 
and manufacture of Vanaspati, would not be 
available to such units falling outside the co- 
operative sector. It was stated that this order 
of 26th Sept, 1979 would be enforced im- 
mediately. In the case of private units in 
whatever cases benefits have been sanctioned, 
cash subsidy which has already been sanc- 
toned was to be paid but after the date of 
the resolution, 26th Sept., 1979, any further 
cash subsidy or exemption from sales tax or 
interest-free sales tax loans would not be 
available and no further amount under any 
of the three heads and incentives for such 
units would be available. It was further men- 
tioned in the resolution that in the case of 
those units whose cases were not sanctioned, 
no benefit whatsoever, either by way of cash 
subsidy or by way of exemption from sales 
tax or by way of interest-free sales tax loans, 
would be sanctioned thereafter. That docu- 
ment is Annexure ‘H’ to the petition. An- 
nexure ‘T’ to the petition is by way of an 
explanation to the resolution of 26th Sept., 
1979 and by the resolution, Annexure ‘P 
dated Feb, 27, 1980 it was clarified that the 
three types of edible oils, namely, groundnut 
oil, cotton seed oil and castor oil, and ths 
industry of Vanaspati manufacture, were to 
be reserved for co-operative sector and it 
was further declared that for the units falling 
outside the co-operative sector, so far as the 
above-mentioned reserved areas were con- 
cerned, the benefits of the schemes set out 
in the resolutions of Dec. 22, 1977 would not 
be available to those private sector units. 


3.. In the affidavit-in-reply, C. N. Shah, 
Additional Commissioner of Industries, State 
of Gujarat, being the affidavit dated 14th 
July, 1981, so far as the remaining amount 
of cash subsidy is concerned, the deponent 
says that the Government is prepared to pay 
the amount provided the formalities. for -the 
obtaining of. that cash. subsidy are complied 


‘with. Mr. Trivedi. for the petitioners is 
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agreeable that oa complyiag with the meces- 
sary fonualities, the balance of the cash sub- 
sidy may be made available fo’ therm. As re- 
gards. the exemption from. sales tax, there is 
no claim om behalf of the petitioners and as 
_ regards the claim for interest-free sales tax 
loans, the case of the Government is that be- 
cause the cottom seed delintimg plant of the 
petitioners, falls im Items 12 and 13 of Cl. 6 
‘ef. the second resolution of Dec. 22, 1977 the 
. petitioners, are not entitled to interest-free 
sales tax loans. Now this contention urged 
On behalf.of the Government in the afidavit- 
in-teply is utterly untenable. From the two 
Schemes) under the secomd resolution of 
Dec. 22, 1977, one scheme is for exemptiom 
from. sales tax and the other scheme is for 
interest-free. sales tax loans. Clause 6 of the 
resolution which sefs out the list of the ex- 
cluded. industries is only in the context of the 
scheme. from exemption from sales tax and 
not as regards the scheme for interest-free 
sales tax loans. Yet, according. to the affi- 
davit-in-teply, the petitioners. are not entitled 
to. the benefit of the scheme for imterest-free 
sales. tax loans, though under the notification 
of Dee, 22, 1977 the scheme was to remain 
in. force for the period of five years from ist 
Nov., 1977. 


4. Mr. Trivedi for the petitioners has re- 


, lied upon. the doctrine of promissory estoppel 
and. contended tkat inasmuch as a large sum 
of. nearly forty-three lacs rupees has beem im- 
vested. by the petitioners im them-cottor de- 
linting plant relying on the assurance of the 
State Government, the benefit of the incentive 
set. out, im the two resolutions of Dec. 22, 1977 
would be. available to them. According to 
him it is now not opem to the Slate Govern- 
ment to restle from the twe schemes and fell 
the petitioners that they will not be entitled 
- to. interest-free sales, tax loans. 

5, The doctrine of pzoniissory estoppel 
was considered by the Supreme Court im Hit 


Ram Shiv Kumar v. State of Haryana, AFR - 


~ 1980. SC 1285. The Bench which disposed of 
‘this matter consisted of two learned Judges, 
Namely, Fazal Ali and Kailasam, JJ. and 
' Kailasam, J. speaking for the Supreme Court, 
summed. up the legal posiliom as follows, in 
para 39 of the judgment at page 1302. The 


position has been culled out after examina-. 


tion. of all the relevant decisions having a 
bearing on the point and the principles [aid 
down are as folfows: 

“(1Y The plea of promissory estoppel is mot 
available against the exercise of the legislative 
- functions of the State. 
` «2) The doctrine cannct be invoked for 
preventing the Governmert from discharging 
its fancfions under the law. 5 


_ Mfs. Kothari Oif Products Co., Rajkot v. Govt. of Gujarat 


A.LR 


(3) When the officer of the Government 
acts outside the scope of his authority, the 
plea of promissory estoppel is not available. 
The doctrine of ultra vires will come into 
operation and the Government cannot be 
held bound by the unauthorised acts of its 
officers, 


(4) When the officer acts within the scope - 


of his authority under a scheme and enters 
into an agreement and makes a representa- 


tion and a person acting on that representa- 


tion puts himself in a disadvantageous posi- 
tion, the Court is entifled to require the officer 


to act according to the scheme and the agree-. 


ment or representation. The officer cannot 
arbitrarily act on his mere whim and ignore 
his promise on some undefined and un- 
disclosed grounds of. necessity or change the 
conditions fo the prejudice of the person 
whe had acted upon such representation and 
put himself in a disadvantageous position. 


(5) The officer would be justified in chang- 
ing the terms of the agreement to the pre- 
judice of the other party on special considera- 
tions such as difficult foreign exchange posi- 
tion or other matters which have a bearing 
on general interest of the State.” 

The position was again reiterated in more or 
less the same terms in para 50 at p. 1305: 


“On a consideration of the decisions of this 
Court it is clear that there can be no pro- 
missory estoppel against the exercise of legis- 
lative power of the State. 
trine cannot be invoked fot preventing the 
Government from acting in discharge of its 
duty under the law. ' The Government would 
not be bound by the act of its officers: and 
agents who act beyond the scope of their 
authority and a person dealing with the 
agent of the Government must be held to 
have notice of the ‘limitations of his auth- 
ority. The Court can enforce compliance by 
a public authority of the obligation laid on 
him if he arbitrarily or on his mere whim 
ignores the promises made by him on behalf 
of the Government.. It would be open to 
the authority. to plead and prove that there 
were special considerations which necessitated 
his not being able to comply with his obliga- 
tions in public interest.” 


6 It may be pointed out that there is a 
decision earlier to the decision in Jit Ram’s 
case (AIR 1980 SC 1285). (supra) and it is a 
decision by a Bench of three Judges of the 
Supreme Court in the case of Bhim Singh v. 
State of Haryana, ATR 1980 SC 768. In that 
case the Stafe Government held out certain 
specific promises as inducements for its em- 
ployees to move into a newly created depart- 
ment and the Supreme Court held, applying 


So also the doc- > 


3 


_ consisting of Goswami, 
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the doctrine of promissery estoppel, that 
the employees having believed the representa- 
tions of the State Government and having 
acted thereon could nct be denied the 
rights and benefits promised to them. 
Under these circumstances, it is clear that 
even in the field of purely executive functions 
of the State, the doctrne of promissory 
estoppel has been applied wy a Bench of hree 
Judges of the Supreme Court. Though the 
decision in Bhim Singh’s cise (supra) was de- 
livered on 24th July, 1973 and the decision 
in Jit Ram’s case (supra) was deliverec on 
April 16, 1980, the decisien in Bhim Singh’s 
case is not considered in the case of Jit Ram’s 
case but the principle so far as the instant 
case is concerned is the same, namely, that 
if the Government or any authority or be- 
half of the Governmenf has made a re- 
presentation and acting om that representation 
a party has altered its situation, then, if is not 
open to the Government to resile from that 
position and at the instance of.ihe party who 


-lhas altered iis situation = its disadvaistage, 


the Court is entitled to direct the Government 
or the authority to carry out its promises OF 
its scheme. 


7. Mr. Mehta for ths respondent State 
has relied on certain obse-vations of a Eench 
Faswant Singh and 
Kailasam JJ. in Bihar Eastern Gargetic 
Fishermen Co-operative Scciety Ltd. v. S_pahi 
Singh, ATR 1977 SC 2189. 
pointed by Jaswant Singh J. speaking foz the 


Supreme Court that there could not be any 


estoppel against the Govezmment in exercise 
of its sovereign legislatwe and executive 
functions. The decision in the Bihar Hastern 
Gangetic Fishermen Co-operative Soc-.ety’s 
case (supra) was thus explained by Kaila- > 
sam, J. in Jit Ram’s case “AIR 1980 SC 1285 
at p. 1300) {supra}. 


Tame, cans. ite this Court held that fhe respon- 
dent could not invoke the doctrine. of premis- 
sory estoppel because he was unable to show 
that relying on the represeatation of the Sov- 
ernment, he had altered Sis position tc his 
prejudice. The Court aceepted the view of 
this Court expressed in Ram Kumar’s case 
(AIR 1976 SC 2237) and held that there can- 
not be any estoppel agairst the Government 
in the exercise of its sovereign, legislative or 
executive functions.” . 


The legal position being very clear in the 
light of proposition No. (4) and in the light 
of the last. portion of para 50 in Jit Ram’s 
case (supra), in the instant case since the peti- 
tioners haye shown that they have spent 
nearly Rs. 43,00,000/- in the setting up of the 


Shavsing Kandhaji v. Bapaibhai Mastibhai = `> 


. benefits of the scheme for interest-free sales 


There, it was 
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cotton delintmg plant after Feb., 1978 rely- 
ing on the schemes set out in the two motifica- 
tions of Dee. 22, 1977 it is now not permis- 
sible to the State Authorities to back out of 
the schemes and to say that the petitioners 
will not be entitled to the benefiis of the 
schemes set out in the said two resolutions 
under which they are eligible to obtain the 
benefits. We have pointed out that as re- 
gards the cash subsidy, there is no dispute. - 
now left between the parties. As regards ex- 
emption from sales tax, the petitioners do not 
claim the same and the dispute now remains . 
only as regards interest-free sales tax loan. 
Since the doctrine of promissory estoppel 
would very much apply in the instant case, 
Government is estopped for a period of five 
years from Nov. 1, 1977 from denying the 









tax loan to the first petitioner firm so far as 
its cotton delinting plant is concerned. We 
therefore hold that the resolution of Sept. 26, 
1979, in so far as it purports to take away 
the benefits of interest-free sales tax loan 
from the petitioners, is not applicable in the 
case of the petitioners and cannot be allow- 
ed to apply as against the petitioners. ‘That 
resolution # Annexure ‘H’ to the petition. 
This special civil application is therefore 
allowed ané the respondents are directed not 
to apply the impugned resolutions dated Sep- 
tember 26, 1979 and Feb. 27, 1980 to ‘he 
iMterest-free sales tax Joans, for which the 
petitioners are eligible for a period of five: 
yeats from Nov. 1, 1977 im respect of their 
cotton delinting plant. The special civil ap- 
plication is allowed accordingly. Rule is 
made absolute to that extent. The-respon- 
dents must pay the costs of this special civil 
application to i petitioners. - 
Application allowed, 
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S. H. SHETH AND G. T. NANAVATI JJ. 
` Bbavsing Kandhaji Rajput, Petitioner v. 
Bapalbhai Mastibhai Khokhar and others, 
Respondents. 

Special Civil Appin. No. 45 of 1980, DJ- 
23-12-1980.++ . 

Gujarat Rural Debtors’ Relief Act (1 of 
1976), S. 2 (P) — Small farmer — Deter- 
mination ~—- Person holding land jointly — 





* Only portions approved for reporting are 
. xeported here. 


** To quash and set aside order passed by 
Debt Setflement Officer, Ahmedabad, Dj- - 
43-11-1979, 


GY /HY/D361/81/KIK/SNV 


‘firmed by the Appellate Officer. 


112 Gui.- - 


‘Only ‘his. individual share. Is to be taken -into 
consideration, (Para 8) 

`- P. N. Dave, for Petitioner; H. R. Lathigara 
(for No. 1) and J. U. Mehta, Asstt. Govt. 
Pleader, instructed by M. I. Hava of M/s. 











Bhaishanker Kanga and ` Girdharilal (for 

Nos. 2, 3 and 4), for Respondents. 
S. H. 3 

creditor. He has filed this petition in which 


he is challenging the award made by the 
Debt Settlement Officer under the Gujarat 
Rural Debtors’ Relief Act, 1976 and con- 


2. Respondent No. 1 made an applica- 
‘tion to the Debt Settlement Officer for ex- 
tinguishment of his debts or for scaling them 
down under the Gujarat Rural Debtors’ 
Relief Act, 1976. . The debt which he owed 
to the petitioner amounted to Rs. 2,690/-. 
. He claimed to be a “small farmer” within 
the meaning of that expression given in Sec- 
tion 2 (p). of the said Act. The Debt Settle- 
ment Officer recorded the conclusion that on 
_the “appointed day” respondent No. 1 was 
a “small farmer” and that his debt was ex- 
tinguished under S. 3 of the Act. 


3. The petitioner appealed against that 
award to the Appellate Officer. .The Appel- 
late Officer confirmed the finding that respon- 
- dent No. 1 was a “small farmer”. on the 
“appointed day” and scaled down the debt 
to Rs. 1,400/- which was ordered to be paid 
to the’ petitioner in ten equal annual instal- 
ments without interest. He also ordered the 
petitioner to return forthwith to respondent 
No. 1 the security which he had given to 
the petitioner in order to secure nS repay- 
ment of debt. 


4. It is-that order which is challenged 
_by the petitioner in this petition. i 

5to 7 [xx XX XX } 

8. In order to decide the status of re- 


spondent No. 1 in the context of his indivi- 
dual debt, the joint holding of three brothers 
cannot be taken into account. If an indivi- 
dual is the debtor, it is his land or share in 
joint land which’ must be taken into account. 
That is the principle of equity and fair play. 
He cannot be denied the relief under the 
Act by taking into account the joint holding 
of three brothers. The Debt Settlement 
Officer was, therefore, justified in determin- 
ing the status of- respondent No. 1 with 
reference to 1/3rd share‘in the {ands -jointly 
owned by’ three’ brothers. 

 9to 13. [xx xx, xx] 

ee st . Order . accordingly. 
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i Bomanji Rustomji ' Ginwala, Appellant v. 


Ibrahim Vali Master and others. Respon- 
dents. À 

First Appeal No. 10 of 1978, D/- 28-3- 
1981.54 


(A) Motor Vehicles Act (4 of 1939), TA 


` ton 96 (2) — Liability of insurer — Breaches 


of statutory rules committed by driver of 
insured vehicle not falling within conditions 
in S. 96 (2) (b) (i) to Gii) — Such breaches 
cannot enable insurance company to ‘escape 
from its liability qua third parties. AIR 1959 
SC 1331, .Rel. on. (Para 26) 


(B) Motor Vehicles Act (4 of 1939), 
tion 95 (2) (d) — 


Sec- 
Liability of imsurer for 


damage to property of third party — Not 
limited to ‘act liability’ i.e. to Rs. 2,000/- 
only. — Insurer can by contract expand its 


liability — Insurance policy, limiting liability 
on account of death or bodily 


to property kept blank © — Held in respect 
of latter claim company’s liability was intend- 
ed fo be kept unlimited. (Paras 28, 29) 


Cases Referred: . Chronological Paras 
AIR 1979 Guj 26:20 Guj LR 123 27 
AIR. 1979 Guj 108: 20 Guj LR 158 27 
AIR 1959 SC 1331 | 26 


B. J. Shethna, for Appellant; J. Y. Desai 
(for Nos. 1 and 3) ard B. K. Amin with 


K. F. Dalal (for No. 2), for Respondents. 


JUDGMENT :— In this appeal filed . by 
the claimant under S. 110-D of the Motor 
Vehicles Act, 1939, a short question regard- 
ing award of proper compensation for acci- 
dental damage caused to the car of the ap- 
pellant arises for consideration of this Court. 


2. The claimant filed M. A. C. Petition 
No. 12 of 1976 before the MACT et Broach. 
In the said claim petition, he contended that 
motor car bearing Nc. G. T. I. 5440 was 
owned by him. On 18th Oct, 1975, at 
7 p. m, his son Farokh Romanj: Ginwala 
was driving the said motor car and was going 
from Mohmedpura side towards the railway 
station i.e. from west to east in Broach city. 


- When his car was at a distance of 50 feet 


from a place popularly known -as Panch- 
fanas, a tractor with a troweller trailer bear- 


*Only portions approved for reporting by 
' High Court are reported here. 


**Against decision of. D. S. Majmudar. Esq., 


Motor Accidents Claims Tribunal, Bharuch 
-in M. A. C. Petn. No. 12 of pees 


| FV/LY/E607/81/VRKIRSK. = 


S injury to . 
. Rs. 50,000/- but column relating to damage 
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ing No. GJIN 8557 with a cultivator about 
71 feet long attached at the back of the 
tractor was going from east to west. The 
claimant alleged that the ~ractor was driven 
with dazzling light and the cultivator attach- 
ed at the back of the. tractor was not ina 
fixed state but was moving to and fro along 
with the motion of the tractor and when the 
car driven by his son passed by the side of 
the tractor, the pointed hcok of the culti- 
vator attached.to the tracter dashed with the 
right side mudguard of the car and pierced 
through and through the right door of the 
car near the driver’s seat on right side and in 
the process, extensive damage was caused to 
the car. The case of the Claimant is that no 
light was fixed on the cultivator and the cul- 
tivator was not in a fixed sate but was mov- 
ing to and fro with the movement of the 
tractor and was kept in such a projected 
position that it was never. possible for the 
driver of the vehicle comirg from the oppo- 
. Site direction either to notce the cultivator 
or the to and fro movemeng of the cultivator, 
Further contention of the claimant is that 
the tractor ought not to have been driven on 
the asphalt road with the cultivator attached 
to it in such a condition and that it was on 
account of the negligent ac” of driving of the 
tractor coupled with the ‘further negligent 
act of keeping the cultivatcr in such a cop- 
dition projecting on both -he sides, that the 
hook of the cultivator pierzed the mudguard 
of the car and this type oł rash and negli- 
gent driving of the tractor-cultivator was re- 
sponsible for the extensive damage caused to 
the car. The car had to be kept unused for 
3-4 months during which period extensive 
repairs to the car were carried out at the 
cost of Rs. 7,130/-. In the meanwhile, the 
claimant had to go withou: car and that 
caused considerable inconvenience and loss 


to him. He had to take oa hire other vehi- | 


cles for his business and other purposes. On 
that account, further amourt of Rs. 2,869)- 
was claimed by the claimant. Thus, in all, 
‘Rs. 9,999/- were claimed from the present 
respondents who were the driver of the of- 
fending tractor, insurance company - which 


had insured the said tracter against third. 


party risk, the owner of the tractor and the 
Gujarat State Land -Development Bank 
Limited with which the tractor was placed 


under an agreement of hire-purchase. As the . 


claim petition has been totelly rejected by 
the Tribunal the claimant has approached 
this Court for award of damages on account 


of accidental: damage caused to his cat. 
3 to 25. xx XX XK XX 
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Bomanji Rustomji v., 


Ibrahim Vali . “ Guj.. 113 
26. Insurer’s ‘liability :— That takes me to 
the last question involved in this appeal.and’ 
that pertains to the liability of the insurance 
company, original opponent No. 2, present 
respondent No. 2 to satisfy the claim award- 
ed to the claimant. Mr. B, K. Amin, learn- 
ed Advocate for respondent No. 2 put for- 
ward two contentions which according to 
him, were good enough to enable the in- 
surance company to escape its liability to 
meet the claim of the claimant. . The first 
contention of Mr. Amin was that the in- 
surance company was exonerated for the 
simple reason that the driver of the tractor 
which. was insured with the insurance com- 
pany had committed breaches of statutory 
rules under the Motor Vehicles Act while- 
driving the insured vehicle. So far as the 
aforesaid contention was concerned, he 
heavily relied on the claimdnt’s own conter- 
tions before the Tribunal as well as before 
this Court in that behalf. While considering 
the question of negligence of the respective 
drivers of the vehicles, I have already dis- 
cussed in details regarding non-observance 
of the statutory rules by the driver of the 
tractor at the relevant time. It has been 
clearly found from the record of this case 
that the tractor driver by committing com- 
plete breach of the relevant statutory rules, 
had driven the tractor in a rash and negli- 
gent manner at the relevant time. Even 
though R. 264 (2) of the Rules enjoined 
upon him to drive the tractor as far as pos- 
sible on the sidestrip of the metalled road, 
the driver -observed the said rule in breach 
and drove it in the middle of the tar road. 
He had also committed violation of R. 266 
regarding projection of roads, especially - 
R. 266 (3). But the further question remains 
as to whether the insurance company can 
seek any assistance from the aforesaid estab- 
lished breaches of stautory rules as com- 
mitted by the driver of the insured vehicle 
in order to escape its liability to answer the 
claim: of ‘third parties like the present 
claimant. It is now well settled that mere 
breach of statutory rules on the part of the 
driver of the insured vehicle would not auto- 
matically enable the insurance company to 
escape its liability to answer the claim of 
third parties as enjoined by the - provisions 
of Rr. 95 and 96 of the Rules. It is also 
well settled that under S. 96 (2) of the , Act, 
the insurance company has got limited 
defences. The insurance company can resist 
the claim of third party claimant if it can 


“show that there has been breach of specific 
conditions, of policy being: one. of the condi- 


- 
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tions expressly mentioned in S. 96 (2) (b) G) 
to (iii). Mr. Amin for the insurance com- 
pany fairly stated that breaches of statutory 
rules which the driver of the offending trac- 
tor committed do not fall within any of the 
specified conditions as mentioned in Sect- 
- tion 96 (2) (b) @ to (iii). In -the -case of 
British India Gen. Ins. Co. v. Captain Itbar 
Singh, reported in AIR 1959 SC ‘1331, the 
‘legal position is well settied by the Supreme 
Court as under (at pp. 1333, 1334) :— 
“Apart from the statute an insurer has no 
"right to be made a party to the action by the 
‘injured person against the insured causing 
the injury. Sub-section (2) of S. 96 however 
gives him the right to be made a party to 
the suit and to defend it. The right there- 
fore is created by statute and its content ne- 
cessarily depends on the provisions of the 
statute. Sub-section (2) clearly provides that 
an insurer made a defendant to the action is 
not entitled to take any defence which is not 
specified in it, When the grounds of defence 
have been specified, they cannot be added to. 
The only manner of avoiding liability pro- 
vided for in sub-section (2) is through the 
defences therein mentioned. Therefore, when 
sub-section (6) talks of avoiding liability in 
the manner provided in sub-section (2), it 
necessarily refers to these defences.” 


In view of the aforesaid legal position, the 
first contention of Mr. Amin on _ behalf of 
the insurance company cannot hold water 
and has got to be repelled. The mere fact 
lihat- while driving the tractor, the driver of 
the insured vehicle committed breaches of 
ithe statutory rules, cannot give a valid 
defence to the insurance cOmpany to escape 
its liability qua third parties, as admittedly 
none of the breaches of the statutory rules is 
[covered by the conditions expressly mention- 
ed in S. 96 (2) of the Motor Vehicles Act. 


27. That takes me to the second conten- 
tion of Mr. Amin on behalf of the insurance 
company.- He submitted that as per Sec- 
~ tion 95 (2) (d) limit of Rs. 2,000/- was statu- 
torily provided for by the legislature im re- 
spect of the liability of the insurance com- 
‘pany for damage to any property of a third 
-party. Mr. Amin’s contention, therefore, in 
the alternative, was that in any case, the in- 
surance company would be liable to answer 


the claim of the claimant to the tune of 


Rs. 2,000/- only. This contention of Mfr. 
' Amin does-no¢ stand closer scrutiny, Mr. 
Amin is right when he contended that as per 


the statutory provisions of the Act, minimum | 


coverage of insurer’s liability so far as 
damage to property of a third party is con- 
cerned, is to the tune cf Rs. 2,000/-. But 


+ 
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this is ‘Act liability’. It is well settled that 
by its contract with the insured, the insur- 
ance company can cover a wider risk because 
‘Act liability’ is the) minimum liability which 
cannot be got over: by. the insurance com- 


` pany. But there is nothing in the Act which 


can restrict the insurance company from ex- 
panding limits of its liability by a contract 
with the insured. In the case of Gujarat 
Mineral Development Corporation Lid. v. 
Varjubhai Lallubhai Bhil, (1979 20 Guj LR 
123: (AIR 1979 Guj 26), a Division Bench . 
of this Court consisting of P. D. Desai and 
M. K. Shah, JJ. considered this very ques- 
tion. P. D. Desai, ‘J. observed in that con- 
nection as under (at p, 36 of AIR} :— 
“When in any particular policy the insurer 
undertakes a wider coverage than the mini- 
mum act lability, it is that liability which he 
has undertaken to satisfy under the contract 
of policy, which is now crystallised in the 
statutory indemnity both in S. 95 (5) and in 
the duty to satisfy the judgment for that 


_ liability under S. 96 (1). Therefore, even in 


respect of the liability arising out of such 
wider coverage, it would be open to the third 
party to proceed against the insurance. com- 


pany u/s. 96 (1) for the satisfaction of the 


award.” 


| ; 
The same view is taken by another Division 
Bench consisting of S. H..Sheth and M. K. 
Shah, JJ. in the case of United India Fire 
and Gen. Ins. Co.' vy. Minaxiben, (1979) 20 
Guj LR 158: (AIR: 1979 Guj 108 at p. 109), 
wherein S. H. Sheth, J. speaking for the 
Division Bench observed: 


“If the insurance company insures a vehi- 
cle for a higher amount than the limit pre- 
scribed by the statute, it always does so 
for the benefit of the insured. Therefore, if 
an insured is held liable to pay to the 
claimants more than the statutory limit pre- 
scribed by S. 95 of the Motor Vehicles Act, 
the insurance company is liable to make - 
good the additional liability within the over- 
all limit of its. contractual liability. Merely 
because the insurance company voluntarily 
entered into a contract of insurance for. a 
higher amount than the statutory limit pre- 
scribed for such an insurance, it cannot claim 
with- impunity that even though the insurance 
was for a higher amount, its liability was 
limited only to what the statute prescribed 
for the vehicle in , question.” . 

28. In view of the aforesaid legal posi- 
tion, the terms of ‘the insurance. _ policy will 
have to be scrutinised. At Ext. 100 is found 
the insurance policy in question and Ext. 97 
is a copy thereof. In the said policy, the 
limits of liability of the insurance company 


y 
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have been provided for. ‘vir. Amin pointed 
out to me that in that colamn, limit of the 
amount of insurance cempany’s liability 
under S. 2 (1) (i) is mentiomed at Rs. 50,000/- 
while limit of liability under S. 2 (1) (ii) is 
found to be kept blank. The insurance 
policy Ext. 100 has to be read subject to the 
attached clause C. V. Claise C. V. forming 


part of the policy shows S 2 as bearing the - 


heading ‘Liability to thiri parties. Sec- 


tion 2 (i) of Cl. C. V. so jar as relevant for. 


our purpose reads as under :— 


“i. Subject to the limits of liability the., 


company will indemnify tke insured against 
all sums including claimanfs costs and ex- 
penses which the insured s2all become legal- 
ly liable to pay in respect of — 

(i) death of or bodily injury to any person 
caused by or arising oul af the use (includ- 
ing the loading. and/or urloading) . of the 
motor vehicle, . 

(ii) damage to property caused by the use 
(including the loading and/or unloading) of 
the motor vehicle. - 

The limit of liability as prescribed by policy, 
Ext. 100, when read with aforesaid S. It (1) 
fi) and Gi) of Clause C. ¥. clearly shows 
that the company’s liability for meeting 
claims of third parties on account of death 
or bodily injuries, is limite1 to Rs. 50,000/-, 
but so far as its liability to answer the claim 
of third parties for damage to property 
caused by the use of the motor vehicle is 


concerned, the column oppodsile to the said 
limit clause is kept blank. 
29, Mr. Amin’s contention ‘was that a 


clear inference which arises therefrom is 
that the company wanted te limit its liability 
regarding the claims aris.ng out of the 
damage to third party’s >roperty, to act 
liability only. It is not possible to raise the 
said inference as Mr. Amir wanted me to 
do. The very fact that the company has ex- 
pressly limited its liability or meeting . the 
claims of the third parties in case of perso- 
nal injuries, to Rs. 50,000/- and the further 
fact that it has not so restuicted its liability 
so far as claims arising ou- of damage to 
property of third parties would clearly lead 
to the conclusion that so far as latter type 
of claims are concerned, the company’s liabi- 
lity was intended to be kep: unlimited. It is 
trite to say that if the company wanted to 
limit its liability in respect of claims arising 
out of the damage to property of third par- 
ties to act liability only, the company would 
have expressly stated so in -he blank column 
opposite to printed particulers regarding the 
mature of damage to properly as found in 
the policy. Maybe it was an error on the 
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part of the insurance company -or it may be 
that by some inadvertent mistake, the con- 
cerned officers of the company while issuing 


the policy, forgot to mention the limit of, 


the company’s liability regarding claims atis- 
ing out of damage to property of third par- 
ties, because of use of the motor vehicle. 
But if there is any such error or omission, 
ihe benefit thereof could go to the insured 
and the claimant rather than -to the insurance 
company. It must thank itself for the negli- 
gence of its concerned clerks and/or officers 


who issued the policy in question to the in- 


sured. However, it is impossible to presume 
from the blank column of company’s liabi- 
lity that the company wanted to insert an 
endorsement restricting its liability to act 
liability so far as its limit of liability under 
Section II (i) Gi) was concerned. It would 
be a wild conjecture not based on any evi- 
dence. The company must thank itself for 
not being precise or accurate. The fact re- 
mains that as the recitals in the policy stand, 
there is an upper limit of Rs. 50,000/- so far 
as limit of company’s liability under Sec- 
tion HT (1) @ of clause C. V. is concerned 
while there is no upper limit of the company’s 
liability so far as claims arising under Sec- 
tion H (1} (ii)-of clause C. V. are concerned, 
meaning thereby on the terms of the policy, 
the company has not chosen to restrict its 
liability to meet the claims of third parties 
regarding ‘damage caused to their properties 
on account of the use of the insured motor 
Mr. Amin submitted that inm the 
column mentioning details of premium, it is 
not shown that any additional premium was 
charged by the insurance company regarding 
any wider coverage which it wanted to pro- 
vide for the insured vehicle against claims 
for damages arising out of accidental damage 
caused to properties of third parties by use 
of the insured vehicle. If specific item was 
clearly mentioned in the premium column, 
it could have been easy to decipher as to 
what type of extra coverage was sought to 
be contemplated by the insurance company 
by charging additional premium. But mere- 


Jy because no such specification is mentioned 


in the premium column it cannot necessarily 
be presumed that the company did not want 
to cover any liability in addition to the act 
liability so far as the claim falling under 
Section If (1) (ii) of clause C. V. was con- 
cerned. Whe very fact that no limit of com- 
pany’s liability pertaining to such a claim 
was expressly provided for in the terms of 
the policy itself leads to the necessary in- 
ference that the company did not want to 
restrict its liability for such a claim. In this 
view of the matter, the second contention of 


~ 
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Mr. Amin-has got to be repelled. It must 
be held that the company by an express 
term of the insurance poticy, had effected. a 
wider and unlimited coverage regarding 
claims of third parties pertaining to damage 


caused to their properties by use of the in- - 


, sured vehicle. It must, therefore, be held 
that the insurance company will remain fully 
liable to satisfy 
claimant in the present case,- 
30. xx XX x XX 
Appeal allowed 
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P. D. DESAI; S. B, MAJMUDAR AND 
D, H. SHUKLA, JJ. 


New India Assurance Co, Ltd, Ah- 
médabad and another, etec., Appellants 
v. Smt. .Nathiben Chatrabhuj ` and 
others, ete., Respondents, 


‘First Appeals Nos. 144 to 146 with 
1054 of 1977, D/- 19-1-1982, 


` Motor Vehicles Act (4 of 1939), Ss, 95 
(1) (b), 95 (2) and 96 (2) (b) (i) (a) — 
Benefit of statutory insurance — Death 
or bodily injury to a passenger carried 


for hire or reward on insured vehicle 
‘when aecident giving rise to claim 
occurred — Liability of imsurer — De- 


fences open to insurer to disclaim lia- 
bility, 


The liability in respect of the death 


. of or bodily injury to a passenger 
carried for hire or reward on the im- 
sured vehicle when the accident giving 
rise to the ‘claim’ occurred, including 
the liability in respect of the owner or 
hirer of the insured vehicle or his bona 
fide employees within the permissible 
limit, will be covered by the statutory 


insurance either by virtue of S, 95 (1), 


(b) (i) read with the second clause of 
the proviso or by reason of S. 95 (1) 
(b) (ii) of the Act. In such a case, the 
insurer will have to pay to the person 
entitled to the benefit of the award the 
sum assured, which shall not be less 
than the sum specified in S. 95 (2), sub- 
ject, however, to the right of the insu- 
rer to disclaim the liability, inter alia, 
under S, 96 (2) (b) (i) (a). The insurer, 
in order to successfully disclaim his 
liability on that ground, will have to 
establish : 
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in breach of such specified 
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1. That on the date of the contract 
of insurance, the insured vehicle was 
expressly or implicitly not covered by 
a permit to carry ' any passenger for hire 
or reward, ) 

2. that there was a specified condi- 
tion in the policy which excluded the 
use of the insured vehicle for the car- 
riage of any passenger ‘for hire or re- 
ward, and ` 


3. that the vehicle was, in fact, used 
condition 
on the occasion giving rise to the claim 


by reason of the ‘carriage of the passen- 


‘ger therein for hire or reward. 


If all these facts are established | by 
the insurer, the benefit of statutory 
insurance will not be available in res- 
pect of such passenger, In other words, 
the claimant in such a case, be he the 
passenger himself or his dependent, 
will not be able to recover from the 
insurer the amount, if any, awarded in 
his favour to the extent specified in 
S. 95 (2) and the insurer will not be 
liable to satisfy such award, Case law 


discussed, (Para 31) 
Cases - Referred: Chronological Paras. 
AIR 1980 Guj 154 1, 28, 29, 20 


(1980) 21° Guj LR 400: 1981 Ace l 


CJ 36- 1, 28, 30 
AIR 1979 Guj 9: 19 Guj LR 913 

(FB) | 7, 8, 28 
AIR 1979 Kant 93 18 


AIR, 1978 Guj 153: 19 Guj LR 404 7, 8 


AIR 1977 SC 1735 7, 8 
(1974) 15 Guj LR 428 - 8 
AIR 1967 SC 1424: 1967 Cri, LJ , 
1215 20 
AIR 1964 SC 1736 | 4 
M. D, Pandya: with Hava for M/s. 


B. K. & G. and’ A, H. Mehta, for Ap- 
pellants; S. D. Shah, K. L. Abichandani 
and J. M. Thakore with R. H. Mehta, 
for New India Assurance Company 
(Intervener), Viresh C, Desai and A. C. 
Rathod, for Respondents. 

P. V. Nanavaty, for United — India. 
Assurance Company (Intervener), G, N. 
Desai for Akhil Gujarat Truck Trans- 
port Association, Ahmedabad (Interve- 
ner), Mr. Girish Fatel as Intervener. . 

P. D. DESAI:— The following ques- 
tion is referred to. the ‘Full Bench 
by the Division Bench — consisting 
of N. H. Bhatt and S. L, Talati, 
JJ. as the said Division Bench was 
of the view that it was necessary 
to resolve the conflict arising . out of 


x 
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‘the accident, 


` risks, 


“` 


the two inconsistent Division Bench de- 
cisions, one in State Road Transport V. 
Malubai, reported in (1980) 21 Guj LR 
400 decided by B, K. Mehta and S, B. 
Majmudar,- JJ. and another in Bhoi 
Vanaji w. Shivabhai Kashibhai, `repor- 
ted in AIR 1980 Guj. 154 decided by 
M. K. Shah and D, H, Shukla, JJ. :— 


“Where the vehicle is on the date of 
the contract of insurance a vehicle. rot 
covered by a permit to ply for hire of 
reward, whether a passenger on péy~ 
ment will get the benefit of the statu- 
tory insurance ?” 


2. In order to appreciate the con- 
troversy in its proper perspective, it 


requires to be mentioned that the occa- 


sion to.make the reference arose in the 
course of “proceedings 
Insurance Company, which had insured 
a public carrier (Leyland Goods Truck), 
igisclaimed its liability to satisfy tre 
awards made in three different but 
connected motor accident claim cases, 
on the ground that the vehicle in quss- 
tion was, on the date of the contract 3 
insurance, a vehicle not covered by a 
permit to carry passengers for hire or 
reward and that it was, at the time of 
stated to have been az- 
tually used to carry three passengers 
for hire or reward and that therefore 
the Insurance Company was not liakle 
to satisfy the awards made in favour bf 
one of such passengers who was ‘injuc- 
ed and the dependents of the other two 
of such passengers who met with thar 
death in the course of the accident, 


3. It would be convenient to refer 70 
the relevant statutory provisions at the 
outset, Chapter VII of the Motor 
Vehicles Act, 1939 (hereinafter re- 
ferred to as “the Act”), which consiszs 
of Sections 93 to 111-A, makes detailed 
provisions with regard to the insurance 
of motor vehicles against third party 
Section 94, in so far as it is ræ- 
evant for the present purposes, prc- 
vides that no person shall use except 
as a passenger or cause or allow any 
other person to use a motor vehicle in 
a public place, unless there is in fore 
in relation to the use of the vehicle by 
that person or that other person, æ 
the case may be, a policy of insuranc2 
complying with the requirements of th? 
said Chapter, S. 95 deals with the re- 
quirements of policies and limits of 
liability. In so far as it is relevant. fo? 
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the present) purposes, the said section 
reads as under:— 

“95. (1) In order to comply with. the 
requirements. of this Chapter, a policy 
of insurance must be a policy which— 
(a) XXX XXX XXK . 
(b) insures the person or classes of. 
persons specified in the policy to the 
extent specified in sub-section (2) — 

(i) against any lability which may 
be incurred by him in respect of the 
death of or bodily injury to any person 
er damage to any property of a third 
party caused by or arising out of the 
use of the vehicle in a public place: 

(ii) against the death of or bodily 
injury to any passenger of a public 
service vehicle caused by or arising out 
of the use of the vehicle in. a public 
place : 

Provided that a policy 
‘required : — 

-(i) to cover h ability in respect of 
the death, arising out of and in the 
course of his employment, of the em- 
ployeé of a person insured by the poli- 
cy or in respect of bodily injury sus- 
tained by such an employee arising out 
of and in the course of his employment 


shall not be 


other than a liability arising under the 


Workmen’s Compensation Act, 1922, in 
respect of the death of, or bodily in- 
jury to, any such employee — 

(a) engaged in driving the vehicle, or 

(b) if it is a public service vehicle, 
engaged as a conductor of the vehicle 
or in examining tickets on the vehicle, 
or 

(c) if it is a goods vehicle, 
carried in the vehicle, or 

(ii) except where the vehicle is a ve- 
hicle in which passengers are carried 
for hire or reward or by reason of of 
in pursuance wf a contract of employ- 
ment, to cover liability in respect of 
the death of or bodily injury to persons 
being carried in or upon or entering 
or mounting or alighting from the ve- 
hicle at the time of occurrence of the 
event out of which a claim arises, of 

(iii) to cover any contractual Jiabili- 


being 


Explanation :— For the removal of 
doubts, it is hereby declared that 
the death of or bodily injury to any 


person or damage to any property of a 
third party shall be deemed to have 
been caused ,by or to have arisen out 
of the use of a vehicle in a public place 
notwithstanding that the person. who is. 
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dead or injured or the property which 
is damaged was not in a public place 
at the time of the accident, if the act 
_or omission which led to the accident 
occurred in a public place. 
© (2) XXX XXX XXX 
(4) A policy shall be of no 
for the purposes of this Chapter unless 
and until there is issued by the Insu- 
rer in favour of the person by whom 
the policy is effected a certificate of 
_ insurance in the prescribed form and. 
-- containing the prescribed particulars of 
any conditions subject to which the po- 


‘licy is issued and of any other pre- 
scribed matters, and different forms; 
particulars and matters may be pre- 


scribed in different cases, 

(4A) XXX XXX XXX 

(5) Nothwithstanding anything else- 
where contained in any. law, a person 
issuing a policy of insurance under this 
section shall be liable to indemnify the 
person or classes of persons specified. in 
the policy in respect of any liability 
which the policy purports to cover ~ in 
‘the case. of that person or those classe 
of persons.”’ 
Section 96 makes provision in regard to 
the duty of insurers to satisfy judg- 
ments against persons insured in respect 
of third party risks and to the extent 
relevant, it is in the following terms :— 


"96, (1) If, after a certificate of in- . 


surance has been issued under sub-sec- 
tion (4) of Section 95 in favour of the 
person by whom a policy has been 
effected, judgment in respect of any 
. such liability as is required to be cover- 
ed by a policy under clause (b) of sub- 
section (1) of Section 95 (being a lia- 
bility covered by the terms of the policy) 
is obtained against any person insured 
by the. policy, then, notwithstanding 
that the insurer may be entitled ‘to 
avoid or cancel or may have avoided or 
cancelled the policy, the insurer shall, 
subject to the provisions of this section, 
pay to the person entitled to the benefit 
of the decree any sum not exceeding 
the sum assured payable thereunder, as 
if he were the judgment debtor, in re- 
spect of the Liability, together with any 
amount payable in respect-of costs and 
any sum payahle in respect of interest 
‘on that sum by virtue of any enact- 
ment relating to interest on judgments. 

(2) No sum shall be payable by an 
‘insurer under sub-section (1) in res- 


N ` 
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pect of any judgment unless before or 
after the commencement of the pro- 
ceedings in which the judgment is 
given the insurer had notice through 
the Court of the bringing of the pro- 
ceedings, or in' respect of any judg- 
ment so long as execution is stayed 
thereon pending: an appeal end an in- 
surer to whom’ notice of the bringing 
of .any such proceedings is so given 
shall be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds, namely :—~ 
(a) XXX | XXX XXX 


(b) that ther re has been a ere of 
a specified condition of the policy, be- 


ing one of the: conditions, 
namely ; — : l 

(i) a conditioa excluding . the use of 
the vehicle — 

(a) for hire or reward, where the 
vehicle is on the date of the contract 
of insurance a yehicle not covered by 
a permit to ply, for hire or reward, or 

(b) XXX XXX XXX ` 


(c) for a purpose not allowed by the 


following 


permit under ‘which the vehicle is 
used, where the vehicle is a transport 
vehicle, or 

(d) XXX : XXX XXX 

(ii) XXX . XXX XXX 

(iti) XXX | ZXX XXX 

(e) XXX ‘XXX XXX 


(3) Where a: certificate of insurance 
has been issued under sub-section (4) 
of Section 95 to the person by whom a 
policy has been effected, so much of 
the policy as purports. to restrict the 
insurance of the persons insured there- 
by by reference to any conditions other 
than those in clause (b) of sub-section 
(2) shall, as respects such liabilities as 
are required to be covered by a policy 
under clause (b) of sub-section (1) of 
section 95, be of no effect: l 


Provided that any sum paid by the 
insurer in or towards the discharge of 
which is 
covered by the policy by virtue 
of this sub-section shall be recoverable 
by the insurer: from that person. 

(4) & (5) xx . Xx XX 

(6) No insurer to whom the 


xx 
notice 


‘referred to in sub-section (2) or sub-sec- 


tion (2A) has been given shall be en- 
titled to avoid, his liability to any per- 
son entitled to the benefit of any such 
judgment as is referred to in sub-sec, (1) 
or sub-section (2A) otherwise than in 


only 


A 


v 
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manner provided for in sub-section (2) 
or in the corresponding law of the re- 
ciprocating country, as the case may, 
be.” l 

4, Having set out the relevant pro~- 
visions it is necessary tc gather their 
true purport and effect.. Section 94 pro- 
hibits the use of a motor vehicle by any 
person (except as a passenger) in a pub- 
lic place unless there is im force a polisy 
of insurance in relation to the use of 
the vehicle and unless such policy com- 
plies with the requirements of Chapter 
VIII. It is apparent that the policy of 
insurance contemplated by S, 94 must 
be a policy by. which a particular motor 
vehicle is insured in reletion to its use 


in a public place by a specified person 


or persons (see New Asiatic Insurance 
Company v, Pessumal, AIR 1964 SC 
1736), 


5. Section 95, sub-sections (1) and 2) 
prescribe the requirements which are to 
be complied with by the policy of in- 
surance issued in relation to the use Jf 
a particular vehicle. Ther are: 
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(1) the policy must be issued by a 


person who is an authorised insurer or by 
a co-operative society allowed to transact 
the business of an insurer under Sez- 
tion 108; : 

(2) such policy must specify the per- 
son or classes of persons who must be 


insured with respect to heir followirg 


liabilities: | 
(a) any liability incurred in respect 
of the death of or bodily injury to any 
person or damage to any property of a 
third party, and 
(b) any liability in raspect of tke 


‘death of or bodily injury -o any passer- 


ger of a public service vehicle, 
caused by or arising out of the use cf 
the vehicle in a public place; — 

(3) such policy shall nœ be required, 
however, to cover liability in respect af 
the death of or bodily in, unry sustained 
by an employee of the insurer arising 
out of and in the course cf his employ- 
ment except a liability arising under ths 
Workmen’s Compensation Act, 1923, im 
regard to the death of or bodily injurr 
to the following categories of such em- 
ployees s 

(a) an employee engaged in driving 
the vehicle, or 

(b) if it is a public service vehicle. 
an employee engaged as a conducfor of 
the vehicle or in examining tickets on 
the vehicle, or , 


/ 
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(c) if it is a goods vehicle, an em- 
ppevee being carried in the vehicle ; 

(4) such policy shall not also be re- 
quired to cover liability in respect of 
the death of or bodily. injury to per- 
sons being carried in or upon or enter- 
ing or: mounting or alighting from the 
vehicle at the time of the occurrence of 
the event out of which a claim arises, 
except. where the vehicle is a vehicle 
in which passengers are carried for hire 
or reward or by reason of or in pursu- 
ance of a contract of employment; 

(5) such policy shall not furthermore 
be required to. cover' any contractual - 
liability; and 

(6) ‘such policy must- specify the ex- 
tent of lability which must extend tq 
the extent specified in sub-sec. (2), 


6. The aforesaid analysis of the pro- 
visions of S, 95, sub-sec, (1) would in- 
dicate, inter alia, that’ the statutory in- 
surance must cover the liability incur- 
red in respect of the death of or bodily 
injury to any. passenger of a public 
service vehicle resulting trom the use. 
of the vehicle in a public place (see 
Section 95 (1) (b) (ii)). As we shall 
point out later on, such a vehicle is 
used or adapted to be used for the car- 
riage of passengers for hive or reward 
and the passenger risk in respect of 
such vehicle is required to. be covered 
to ensure that such passengers or their 
dependants would be - able to recover. 
damages in case of bodily . injury or 
death and that recovery of damages will 
not be dependent on the financial condi- 
-tion of the driver and/or owner of the 
vehicle. The passenger risk even other- 
‘wise gets a. limited coverage under the 
Act or statutory- policy by virtue of tke 
provisions contained in S. 95 (1) (b) (i) 
which requires coverage to be given in 
respect of any liability incurred in re- 
spect of the death of or bodily injury to 
“any person” caused by or arising out of 
the use of the vehicle in a public place. 
The words “any person” have a wide 
amplitude but the field of their operation 
is cut.down by the proviso which carves 
‘out an exception in respect of the em- 
ployees’ risk and passengers’ Fisk, The 
first clause of the proviso provides 
cover in respect of the employees’ risk 
to a limited extent only by specifying 
the categories cf-employees and limit- 
ing the extent of liability to that aris- 
ing under the Workmen’s Compensa- 
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tion Act in respect of ‘the death of or 
bodily injury to such employees, aris- 
ing out of and in the course of employ- 
ment. The second clause of the pro- 
viso provides cover in respect of the 
risk to passengers even if they are car- 
_ ried in a vehicle which is not a public 
service vehicle but to a limited extent 
and the limitation is that the passen- 
gers must have been carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment, This posi- 
tion is now no longer open to doubt or 
debate. 


7. In Pushpabai v, Ranjit G. & P, & 
Co., reported in AIR 1977 SC 1735, the 
‘claimants were the widow and children 
of a person who was a gratuitous pas- 
senger in a motor car which had met 
with an accident in the course of which 
the said person had lost his life. The 
contention of the Insurance Company 
was that the scope of the statutory in- 
surance did not cover the insurer’s lia- 
bility arising out of the bodily injury 
to or the death of passenger and that 
the Hability of the Insurance Company 
was confined only to the extent to 
which the risk to the passengers was 
specifically covered under the insurance 
policy. On behalf of the insured the 
contention was that the insurance cover 
under the Act extended to the liabi- 
lity arising out of the bodily injury to 
or the death of a passenger also and 
that S, 95 (1) (b) (i) which provides 
against any liability to the owner 
which may be incurred by him in re- 
spect of death of or bodily injury to 
any person or damage to any property 
of a third party caused by or arising out 
of the use of the vehicle - in a. public 


place, clearly covered such liability. 
The ‘Supreme Court held that . the 
plea that the .words “third party” 


were wide enough to cover all. persons 
except the person insured and the in- 
surer. could not be accepted as the pro- 
viso to sub-section (1) of Section 95 
made it clear that the insurance cover 
is-not available to the passengers except 
where the vehicle is a vehicle in which 
‘passengers are carried for hire or re- 
ward, or by reason of or in pursuance 
of a contract of employment. The 
Supreme Court, in terms, observed (at 
_p. 1746): : en : 
o- "Therefore; it is not required that- a 
policy -of insurance. -should.. cover. risk 


1 
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to the passengers who are not carried 
for hire or reward. As under S. 95 the 
risk to: a passenger in a vehicle who 
is not carried for hire or reward is not 
required to be insured, the plea of the 


‘counsel for the Insurance Company will 


have to be accepted and the Insurance 
Company held not liable under the 
requirements of the ; Motor Vehicles 


l Ac ; j 


It ‘cannot, therefore, be urged any 
longer that the Lability arising out of 
the bodily injury to or death of a gra- 
tuitous passenger in a vehicle, which is 
covered only by a policy of insurance 
issued in compliance with the require- 
ments of Sec. 95, is required to be in- 
demnified by the Insurance Company. 
In other words, 'where the policy of in- 
surance covers only the risk under Sec- 
tion 95 or where the policy is-what is 
usually known as the Act or statutory 
policy, it will not cover the risk to the 
passengers who are not carried for hire 
or reward, or by reason of or in pursu- 
ance of a contract of employment, and 
the insurer will’ not be Hable for the 
death of or bodily injury to such pas- 
sengers, This view is now firmly esta- 
blished so far as this Court is concerned 
in view of the: decisions in Jam Shri 
Satji v. Daud Taiyab, reported in (1978) 
{9 Guj LR 404: (AIR 1978 Guj 153) 


“which is a Division Bench decision and 


Ambaben v., Usmanbhai _ Amirmiya, re- 
ported in (1978) 19 Guj LR 913: (AIR 
1979 Guj 9) which is a Full Bench deci- 
sion, both of -which were rendered after 
taking into consideration the decision in 
Pushpabai’s case (AIR 1977 SC 1735). 


8. In Sakinabibi v. Gordhanbhai 
Prabhudas Patel, reported in (1974) 15 
Guj LR 428, the question of the cover- 
age of the risk in respect of owner or 
the hirer or the bona fide employees of 
the owner or the hirer of the goods 
vehicle, carried on such vehicle free -of 
charge, was considered, tt was held- 
that Rule 118 of the Bombay Motor 
Vehicles Rules, 1959, permits the car- 
riage of the owner or the hirer of -a 
goods vehicle or his bona fide employees 
within the limits laid down by the said 
rule. The risk in relation to such owner 
or hirer. or the bona fide employees .of 
such owner or hirer carried on the goods 
vehicle free of charge would be covered 
under the second -clause of the proviso 
to S, 95 (1) because in the hire. charges 


_ there is; 
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consideration or reward im- 
plicit for the free carriage of such pas- 
sengers. In other words, the ire 
charges include the -onsideration for 
the travel of such perscns by the gcods 
vehicle and therefore those persons arè 
passengers carried for hire or reward 
in a general sense, As pointed out in 
the subsequent decision in Jam Shri 
Satji’s case (supra) the ultimate conelu- 
sion in Sakinabibi’s case (supra), in so 
far as it was rested on the footing that 
the risk of the owner or the hirer or 


the bona fide aia of the owner - 


or the hirer carried within limits on the 
goods vehicle was covered by virtue of 
the second clause of the proviso to S. 95 
sub-sec, (1), still holds good even acter 
the decision in Pushpabai’s case (supra) 


although the ratio in Sakinabibi’s case 
(supra) is affected in so far as the rea- 
soning rests on the business test, Be 


it. also noted in this connection that in 
the Full Bench decision in Ambaben’s 
case (supra), in the context of employees 
of the owner or hirer, it was held, in 
the light of the decision in Pushpabai’s 
case (supra), that the pclicy contemplat- 
ed by S. 95, sub-section (1) Cl. (b) does 
not cover the risk to persons other than 
those who were carried for hire or re- 
ward and to passengers sther than those 
who were bona fide employees of he 
owner or hirer of the vehicle not əx- 
ceeding six in number carried in par- 
suance of or by reason 3£ a contract of 
employment, 


9. Section 95, iao (4) provides 
for the policy becoming effective upon 
the issuance of a cerificate of insurance 
in favour of the insured containing, 
inter alia, the prescribed particulars of 
the conditions of policy. 


10. Section 95, sub-sec, (5), which is 
an overriding provision, makes the n- 
surer liable to indemnify the person or 
classes of persons specified in the policy 
in respect of any liability which the 
policy purports to cover in the case of 
that person or those classes of. persons. 
The policy issued in compliance with the 
statutory provisions noticed above 
‘therefore, makes the insurer liable to 
indemnify the person or classes of per- 
sons specified in the polzcy, to the ex- 
tent ‘specified therein, against any līa- 
bility which may be incurred by than 
and which is requires, to be COVERED, by. 


. such policy. ` 
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-shall be “of no effect” as 


' as dre referred to in Sec, 96, 
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11. Section 96, sub-sec, (1), in sub- 
stance, provides that once a certificate 
of insurance has been issued, the in- 
surer is bound to pay the sum assured 
t the person entitled to the benefit of a 
decree he obtains against any person 
insured by the policy in respect of any- 
statutory liability covered by the terms 
of the policy, irrespective of the fact 
whether insurer was entitled to avoid 
or cancel or might have avoided or can- 
celled the policy subject, however, to 
the provisions of the said section, This 
means that once the insurer has issued 
the certificate of insurance in accor- 
dance with Section 95, sub-section (4), 
he has to satisfy any decree, which a 
person receiving injuries or dependents 
of a person who was injured and died 
in the course of the accident obtains/ 
obtain against any person insured by 
the policy in respect of such liability, 
The liability to satisfy the decree, how- 
ever, arises only when the insurer has 
been served with a notice under Sec, 96, 
sub-section (2) about the proceedings in 
which the judgment was delivered. In 
such proceedings, the insurer is entitled _ 
to be made a party to the action and to 
defend it. However, the right to de- 
fend the action is limited to one or 
more of the grounds enumerated in sub- 
section (2) and no others, This is clear 
from the wordings of sub-section (2) 
which specifies the grounds of defence. 
Section 96, sub-sec. (6) also points in 
the same direction by providing that no 
insurer to whom the notice of the action 
has been given shall be entitled to 
avoid his -liability under sub-sec, (1) 
“otherwise than in the manner provided 
for in sub-section (2)’. The law clearly 
provides, therefore, that an insurer 
made a defendant to the action is not 
entitled to take any defence which is 
not specified in ‘sub-section (2). Section 
96, sub-section (8) is also relevant in 
this connection. It provides that where 
a ‘certificate of insurance has been issu- 
ed under sub-sec. (4) of S. 95, so much 
of the policy as purports to restrict the 
insurance of the ‘person insured thereby 
by reference of any conditions other 
than those in clause (b) of sub-sec. (2) 
regards all 
such liabilities as are required to be 
covered ‘by the Act or statutory policy. 
Therefore, only such restrictive condi- 
tions’ can be. incerporated in the policy 
‘ sub-sec- 


m 
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tion (2) Cl, (b) and none other, If any 


of the liabilities required to be covered 


by the Act or statutory ` policy are 
sought to be avoided by the insurer 
by incorporating any other restrictive 


conditions in the policy, that part of the 
_policy which contains such restrictive 
covenants will be inoperative so far as 
the right of the person obtaining a 
decree in respect of the liability re- 
quired to be statutorily covered is con- 


- cerned -and such. liability will not be af- 


fected by any such condition. This pro- 
vision also clearly points in the direc- 
tion that only those defences can be 
validly urged by an insurer as are pro- 
vided in Sec, 96, sub-sec, (2). 

12. Now, one of the grounds on which 
the insurer can defend the action 
under S, 96 (2) (b) (i) and, upon esta- 
blishment of such defence avoid the lia- 
bility arising under Section 96 (1) to 
satisfy the decree is that there was 4a 
breach of one of the specified conditions 
of the policy, namely, a condition ex- 


- ` cluding the use-of the vehicle, inter alia, 


(a) for hire or reward, where the 
vehicle is on the date of the contract of 
insurance a vehicle not covered by a 
permit to ply for hire or reward, of 
_(b) for a purpose not allowed by: the 
permit under which the yehicle is used, 
‘where the vehicle is a transport vehicle. 
We are in the present case concerned 
with condition (a) set out above as is 
evident from the terms of the question 
referred to the Full Bench. We shall 
revert to the consideration of the said 
question and the scope of the said con- 
dition after first referring to a couple 
of other provisions of the Act. 


13. Section 42 which finds place in 


Chapter IV which is entitled “Control 
of Transport Vehicles” deals with the 
necessity .for permits, Sub-see. (3) 


thereof reads as under :— 

42. (1) No owner of a transport vehi- 
-cle shall use or permit the use of the 
vehicle in any publie place, (whether or 
‘not such vehicle is actually carrying any 
passenger or goods) save in accordance 
with the conditions cf a permit granted 
or countersigned by a Regional or 
State Transport Authority or the Com- 


' mission authorising the use of the vehi- 


cle in that place in the manner in which 
the vehicle is being used: ~ 

‘Provided that a stage carriage per- 
mit shall, subject to amy conditions. that 
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may be specified in the permit, authori- 
se the use of the vehicle as a contract 
carriage: _ 3 
Provided further that a stage car- 
riage permit may, subject to any condi~ 
tions that may be specified in the per- 
mit, ‘authorise the use of the vehicle as 
a goods vehicle ; either when carrying 
passengers or not : . 

Provided further that a public car- 
rier’s permit shall. subject to any con- 
ditions that may be specified in the 
permit, authorise: the holder to use the 
vehicle for the carriage of goods for or 
in connection with a trade. cr, business 
carried on’ by him.” . 

Sub-section (2) enacts a fiction for 
determining whether a transport vehi- 
cle is or is not used for the carriage of 
goods for hire or reward for the pur- 
poses of Chapter! IV. Sub-section (3) 
provides that sub-section (1) shall not 
apply to the transport vehicles therein 
specified. Sub-sec.- (4) provides that 
subject to the provisions of ~sub-sec- 
tion (3), sub-section (1) shall, if the | 
State Governmen> so prescribes by- 
rules, apply to any motor vehicle adapt- 
ed to carry more than nine persons ex- 


eluding the driver. 


14. Section 42,! sub-section (1) prohi- . 
bits the owner of a “transport vehicle” 
from using or permitting the use of 
such vehicle in any public place except 
in accordance with the conditions of a 
permit. The definition of “permit” in 
S. 2 (20) also emphasises this aspect, 
The word “permit” is there defined to 
mean the document issued by the Inter- 
State Transport ‘Commission or a State 
or Regional Transport Authority autho- 
rising the use of'a transport vehicle "as 
a contract carriage, or stage carriage or. 
authorising the owner as a private car- 
rier or public carrier to use such vehi- 
cle’, The necessity for permit, there- 
a is in respect of a transport vehbi- 
cle. 

15, What is. transport vehicle is defin~ 
ed in S. 2 (33) and accordingly it is “a 
public service vehicle, or a goods vehi- 
cle.” Let us see which -vehicles answer 
this description, - 

“Public service vehicle’, according to 
S, 2 (25), means’ “any motor vehicle 
used or adapted. to be used for the car- 
riage of passengers for hire or reward, 
and includes a motor cab, contract car- 
riage, and stage carriage”. The words 


Py 


X, 


. effects carried in a moto? 
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“motor cab”, “contract carriage” end 
ae carriage” are defined in Ss, 2 (25), 

2 (3) and 2 (29) respectively. The 38- 
sential condition which these three 
vehicles must, even according to zhe 
respective definition, satisfy is that they 
must carry and/or be constructed or 
adapted to carry passengers for hire or 
reward, 


16. Section 2 (7) contains an mauieee 
definition of the word “goods” and it 
provides that goods inelude . livestock 
and anything (other taan equipment 
ordinarily used with the vehicle) carri- 
ed by a vehicle except living persoas, 


but does not include luggage or personal 
ear or in a 
trailer attached to a motor car or vhe 
personal luggage of passengers travel- 
ling in the vehicle. The expression 
“goods vehicle” is defined in S. 2 (8) to 
mean any motor vehicle constructed or 
adapted for use for ‘the carriage of 
goods, or any motor vehcle not so ccn- 
structed or adapted when used for the 


carriage of goods solely or in addition 


to passengers. It will b2 seen that fhe 
definition of “goods vehicle” takes in 
both, namely, a vehicle constructed -or 
adapted for being used for carrying 
goods and a vehicle whici is not so ecn- 
structed or adapted but :s actually used 
for carrying goods solely or in addition 
to passengers. 


17. Rule 118 of the Bombay Motor 
Vehicles Rules, 1959, wnich has been 
referred to earlier and which is relevent 
in this context, deals wkh the carriage 
of persons in goods vehicles. Sub- 
rule (1) thereof creates a bar against 
the carriage of persons im a goods vehi- 
cle other than the owner or the hirer 
or a bona fide employee of the owner 
or the hirer of the vehicle carried fre 
of charge, or a police offcer in uniform 
travelling on duty. The maximum 
number of persons of all such categori- 
es to be so carried in the goods vehicle 
is also prescribed in sub-rule (1) by re- 
ference to the type of the goods vehicie. 
Sub-rule (2) enables a Regional Trans- 
port Authority to permit. by .an ord2r 
in writing, a larger numer of persons 
to be carried in the goods vehicle on the 
conditions that no goocs at all are 
earried in addition to such persons ar.d 
such persons are carried free of charge 
in connection with the work for which 
the ‘vehicle is used and that such other 
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conditions as may be mentioned are ob- 
seryed and, where the vehicle is requir- 
ed to be covered by a permit, that the 
conditions of the permission granted 
under the said sub-rule are also made 
conditions of the permit. The power 
conferred upon the Regional Transport 
Authority under sub-rule (2) is, how- 
ever, subject to the provisions of sub- 
rules (4) and (5). Sub-rule (3), enables 
a still further concession being made, 
subject to the provisions of sub- rules (4) 
and (5), in respect of the use of a goods 
vehicle for.the carriage of persons. Ac- 
cordingly, (a) for the purpose’ of cele- 
brations in connection with the Repub- 
lic Day or Independence Day, (b) for- 
the purpose of enabling a co-operative 
society or class of -co-operative societies 
owning or hiring a goods vehicle to 
carry its members under its authority 
in such goods vehicle when used for the 
purpose of carrying goods of the society 
in the ordinary course of its business 
and (c) where :¢ is considered expedient 
in public interest in respect of vehicles 
owned or hired by the State Govern- 
ment and in respect of other vehicles 
on such inescapable grounds of urgent 
nature to be specified in the order, the 
Regional Transport Officer, the Secre- 
tary of the State Transport Authority 
and the State Government respectively, 
are authorised, by general or special 
order, to permit goods vehicles to be 
used for the carriage of persons for the 
aforesaid purposes and subject to such 
conditions as may be specified in the 
order, Sub-rule (4) prohibits the car- 
riage of persons in a goods vehicle un- 
less certain conditions are fulfilled, Sub- 
rule (5) makes the rule inapplicable to 
vehicles registered .under Section 39. 
Sub-rule (6) makes provisions regarding 
the carriage of an  attendant/attendants 
and other persons on a trailer which is 
a goods vehicle. 


18. The definition of “goods 
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vehicle” 
and the provisions of Rule 118 would 


indicate that even a goods vehicle can 
be lawfully used for carrying persons 
either solel solely under certain circum- 
stances or in- addition to goods under 
varying circunistances. In other words, 
a goods vehicle is also a vehicle which 
can lawfully carry passengers under the 
circumstances and to the extent specifi- 
ed above. Similar view is taken in 
Channappa v, Laxman, reported in AIR 
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1979 Kant 93. In this. connection it 


would be pertinent to point out, how- 
ever, that Sections 52 to 56 make pro- 
vision in- respect of private carrier's 
permit and° public carrier’s permit. and 
` that they authorise the Regional Trans- 
port Authority to impose or attach to 
the permit certain conditions referred 
to in S. 53 (2) and S. 56 (2) respectively. 
Section 53 (2) inter alia provides that 
the Regional Transport Authority may, 
in granting a private carriers permit, 
impose conditions relating to matters 
specifically mentioned.in the said sub- 
section or any other matter which may 
be prescribed. Section 56 (2) inter alia 
provides that the Regional Transport 
Authority may, subject to any rules 
that may be made under the Act, attach 
to the public carrier’s permit any one 
or more of the conditions specified in 
the said sub-section and that he may 
also attach any other conditions which 
may be prescribed. Besides, Sec, 59 (3) 
lays down general conditions which are 
to be attached to all permits, Rule 81 
of the Bombay Motor Vehicles Rules, 
1959, deals with forms of permit and it 
` provides that a private carriers permit 
shall be in Form P. Pr, C. and a public 
carrier’s permit shall be in Form P, Pu. 
C. When one turns to those forms, one 
finds that it contains a column which is 
meant for prescribing conditions in ad- 
dition to the conditions laid down in 
sub-section (3) of Sec, 59, It would thus 
appear that a permit . covering goods 
vehicle may, to the extent permitted 
by law, conceivably regulate -the carriage 
of passengers under certain. circum- 
stances. 


19. Before proceeding further two 


more definitions are required to be 
noted. Section 2 (23) defines “public 
carrier” to mean an owner of a trans- 
port vehicle who transports or under- 
takes to transport goods, or any class of 
goods, for another person at any time and 
in any public place for hire or reward, 
whether in pursuance of the terms of a 
contract dr agreement or otherwise and 
includes any person, body, association 
or company engaged in the business of 
carrying the goods of persons associated 
with that person, body,, association or 
company for the purpose of having 
their goods transported, ‘Private car- 
rier’, according to Section 2 (22), means 
‘on owner of the transport vehicle other 
than a public carrier. who. uses. that 
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-used his car as 
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vehicle solely for the carriage of goods 
which are his property or the carriage 
of which is necessary for the purposes 
of his business not being a business of 
providing transport, or who uses the 
vehicle for any of the purposes speci- 
fied in sub-sec, (2) of Section 42, These | 
two definitions read with the definition 
of “goods vehicle” highlight the aspect 
that a transport | vehicle, which is a 
goods vehicle, may be used by its 
owner for the carriage of goods of an- 
other person for’ hire or reward 
or it may be used by him solely for the 
carriage of goods which are his proper- 
ty or the carriage of which is necessary 
for the purposes’ of his business or for 
the purposes specified in S, 42, sub- 
sec. (2) Unlike a public service vehicle, 
a goods vehicle n2ed not, therefore, be 
used only for hire or reward, 


20. In State of Mysore v. Syed Ibra- 
him, reported in. AIR 1967 Sc 1424, the 
facts were that the owner of a motor 
car had carried eight passengers in the 
car and collected Rs. 5/- from. ‘each of 
them and he was prosecuted for having 
a “transpcrt vehicle” 


without the requisite permit under 
S. 42 (1) read with S. 123 of the Act. 
The trial resulted in acquittal on the 


ground that the: vehicle having been 
registered as a “motor car” as defined 
by S. 2 (16), it was not a ‘transport ve- 
hicle” and that therefore, no prosecu- 
tion could lie for the breach of S, 42 
(1) The Supreme Court considered the 
the words “motor vehi- 
cle”, “motor car”, “public service vehi- 
cle” and “transport vehicle” and the 
provisions of S, 42, sub-sec, (1) and held 
that although S. 42, sub-sec. (1) prohi- 
bited the owner of a “transport vehi- 
cle’ from using or permitting the user 
of such vehicle in any public place, save 
in accordance with the conditions of a 
permit, the said sub-section was not 
limited in its application only to cases 
where the motor vehicle in question is 
registered as a‘ transport vehicle, In 
order to effectuate the object underly- 
ing the enactment of S, 42, namely, the 
control of transport. vehicles, sub-sec- 
tion (1) was required to be so constru- 
ed as to mean: 

Torisi that if a person owns a motor 
vehicle and uses it or permits its use as 
a transport vehicle, he can. do so provi- 
ded he. takes out the requisite. permit 


x 
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mit andusesitor permits its use as a 
‘transport vehicle’ he commits an infringe- 
ment of the sub-section 
follow that even if a metor vehicle is 
occasionally used for carrying passen- 
gers for hire or reward # must be re- 
garded when so used as a public service 
vehicle and, therefore, a transport ve- 
hicle, and-if it is so used without the 
necessary permit, such use would be in 
breach of S. 42 (1) and zhe owner who 
uses it or permits it to be so used would 
be liable to be punished ander S, 42 (1) 
read with S. 123.” 


Proceeding further, the following per- 
tinent observations were made at page 
1426, 


“The combined effect oz S, 42 (1) and, 
the definitions of a ‘moor vehicle’, a 
‘public service vehicle’ and a ‘transport 
vehicle’ is that if a motor vehicle is 
used as a transport veh.cle, the owner 
who so uses it or permits it to be sO 
uséd is required to obtain the necessary 
permit, It is the use of the motor vehi- 
cle for carrying passengers for hire or 
reward which determines the applica- 
tion of S. 42 (1), Therefore, whenever 
it is so used without the permit, there 
is an infringement of th2 sub-section. 
If the construction of that sub-section 


adopted by the High Court of Mysore © 


were correct, it would mean that where- 
as an owner of a transport vehicle is re- 
quired to have the permit, the owner of 
a motor vehicle not constructed or 
adapted as a transport venicle can carry 
with impunity passengers for hire of 
reward without any permit therefor. 
S. 42 (1) has been enacted for the pur- 
pose of controliing vehrles carrying 
passengers, the object of such control 
being obviously to enstre safety of 
passengers, The construc-ion accepted 
by the Mysore High Cour: would defeat 
the object for which the Legislature 
provided such control in she interest of 
and for the safety of passengers.” 


In view of this decisior, which has 
dealt with the question of permit in the 
context of penal liability, it is clear 
that if a person owns a motor vehicle 
and uses it or permits its aser for carry- 
ing passengers tor hire or reward, even 
oécasionally, the motor vehicle must be 
regarded, when so used, as a publie 
service vehicle and, therefore, a trans- 
port vehicle and when tre.. owner so 
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uses it or permits it to be so used, he 


is required to cbtain a permit under 
S, 42, sub-sec. (1), Be it noted that in 
taking this view, the Supreme Court 


effectuated. the object underlying S. 42, 
sub-sec. (1) which, according to it, was 
enacted in the interest of passengers to 
control vehicles carrying them with a 
view to ensuring their safety. 

21, We may now turn to the consi- 
deration of the question referred to the 
Full Bench, It is apparent that the 
question is framed bearing in mind the 
provisions of S. 96 (2) (b) (i) (a) The 
assumed or admitted fact-situation on 
the basis of which the question is re- 
quired to be answered is that: 

1. the claim of statutory coverage 
was advanced in respect of a passenger 
who was carried on the vehicle on pay- 
ment of -charges when the accident 
giving rise to the claim occurred, and 

2. the said vehicle was, on the date 
of the contract of insurance, not cover- 
ed by a permit to ply for hire or re- 
ward, 

22. Now, we have seen earlier: 

1. that under S. 95 (1) (b) (i), the 
statutory ‘insurance must cover the 
passenger risk in respect of the passen- 
gers carried in or upon a public service 
vehicle, 

2. that under S, 95 (1) (b) (i) read 
with the second clause of the proviso, 
the statutory insurance must also cover 
the passenger risk in respect of passen- 
gers carried. for hire or reward 
or -in pursuance of a contract of em- 
ployment in a vehicle other than a pub- 
lie service vehicle such as a goods ve- 
hicle which can lawfully carry passen- 


gers under certain circumstances and 
to the specified extent, 
3. that only such restrictive condi- 


tions incorporated in the statutory poli- 
cy will be effective qua the Act liabi- 
lities as are referred to in S. 96 (2) (b) 
and that upon the issuance of the cer- 
tificate of insurance any other restric- 
five conditions in such policy will be 
inoperative qua the rights of third par- 
ties, - 

4, that the statutory insurance makes 
the insurer liable to indemnify the per- 
son or classes of persons specified in 
the policy to the extent specified in 
S. 95 (2) against any liability incurred 
by them which is- required to be cover- 
ed under such insurance, 
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5. that once the insurer has issued 
the certificate of insurance, he has to 
Satisfy any decree which a person 
ceiving injuries or the dependants of a 
person who was injured and died. in the 
course of the accident obtain/obtains 
against any person covered by the sta- 
tutory policy. in respect of such liabili- 
. fy, 

6. that the hability to- satisfy. the 
decree is, however, subject to the right 


of the insurer to’ defend the action after- 


being made a party thereto on any one 


or more of the grounds specified in 
S. 96 (2), | $ 
4%. that if the insurer successfully 


raises any of the defences therein men- 
tioned,. he can validly avoid the liabili- 
ty to satisfy the. decree, and 
8. that one of the grounds on which 
© the insurer can defend the action under 
5 96 (2) 


(b) (i) is that there was a 
breach of a specified condition of the 
policy, namely, a condition excluding 


the use of the vehicle, for hire or re- 
ward, where the vehicle was, on the 
date of the contract of insurance, a ve- 
hicle not covered by a permit to ply 
for hire or reward. 

23. We have also seen earlier: 

1. that the necessity for a permit is 
only in respect of a transport vehicle 
- {a public ‘service vehicle or a goods ve- 
- hicle) and 

2. that the permit is necessary not 
only in respect of a motor vehicle which 
is actually used or constructed: or adapt- 
ed to be used as a public service vehi- 
‘ ele and which is registered as such, but 
also when the owner of any motor ve- 
hicle uses or permits the use of such 
vehicle for carrying passengers for hire 
or reward, even if such user is occa- 
sional, l i 


24. Let us now analyse and ascertain 
the true purport and effect of S. 96 (2) 
(b) (i) (a) which has been quoted ear- 
lier. The insurer is ' thereby en- 
‘abled to defend 
ground that . the policy contains 
an exclusionary condition with re- 
gard to the -use of the insured vehicle 
for hire or reward, This provision, it 
must be remembered, is a part of a 
well-conceived scheme regarding insu- 
rance against third party risk. It can- 
not, therefore, be read in isolation. It 
must | be read in conjunction with the 
connected provisions which have been 
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an action on the- 


* 
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considered earlier, We have noticed 
earlier that the concept of the use of 
the ‘insured vehicle for hire -or reward 
is relevant in the context oi the statu- 
tory coverage provided by S. 95 (1) (b) 
(i) read with the first part of the second 
clause of the proviso as well as by S, 95 
(1) (b) Gi). Tę is in those cases that the 
coverage is extended to the liability in 
respect of a person or passenger carried 
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for hire or reward, The defence under. - 


S. 96 (2) (b) (i) (a) must, therefore, be 
confined to an action instituted by such 
person or- passenger or by his depen- 
dants, 

25. Since Section 96 (2) (b) permits 
such a plea in defence, it is apparent 
that a condition excluding such use of 
the insured vehicle for hire or reward 
can be validly incorporated in the sta- 
tutory policy, | if the insured vehicle 
was, on the date of the contract of in- 
surance, not covered by a permit to ply 
for hire or reward, In other words, 
such a condition in a statutory policy 
will be effective qua the third parties 
only under two circumstances: ‘first, 
where the insured vehicle, not being a 
transport vehi cle, was not required to 
be covered and was, in fact, not covered 
by any permit ‘on the date of the con- 
tract of insurance, and, secondly, even if 
the insured vehicle, being a transport 
vehicle, was in fact covered by a permit 
on the date of ‘the contract of insuran- 
ce, the permit did not cover its use for 
the carriage of: passengers for hire or 
reward, If the: insured vehicle on the 
date of the contract of insurance wasa 
transport vehicle covered by a permit 
to carry passengers for hire or reward, 
a condition excluding its use for hire or 
reward, even if’ incorporated in the po- 
licy, would not'.be .operative qua the 
rights of persons obtaining the decree 
and it would be wholly ineffective qua 
such persons. “In this connection it 
might be clarified that the coverage 
may be express or implicit, that is to 
say, the permit may specifically autho- 
rise the carriage of passengers for hire 
or reward or ‘such authority may be 
spelt out from ‘the nature of the. vehicle 
and the statutory provisions governing 
its user and the absence ir. the permit 
of any validly imposed regulatory or 
restrictive conditions as to its user for 
such purpose. , ' 


26.: Now, in an action in which the 


claim of statutory coverage is advanced 


» 
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in respect of a passenger, who was 
carried on the insured vehicle when 
the accident giving rise to the claim 
occurred, the claimant will have to 
show that the statutory insurance cove- 
rage was available, In oher words, he 
will have to show that <he passenger 
risk was covered either br virtue of the 
provisions contained in S, 95 (1) (b) 0) 


read with the first part of the second 
clause of the proviso or by reason of 
the provisions of S. 95 (1 (b) (ii). The 


insurer, if he wants to disclaim the liz- 
bility to satisfy the decree that may ke 
passed in fayour of the claimant in such 
an action, will have to establish: 


1. that on the date oz the contract 
of insurance, the insured vehicle wes 
expressly or irnplicitly not covered by 
a permit to ply for hire cr reward, thet 
is, by a permit to carry any passenger 
for hire or reward, 

2. that there was a specified condi- 
tion in the policy which excluded the 
use of the insured vekicle for the 
carriage of passengers fcr hire or re 
ward, and 

3. that the vehicle was in fact, used 
in breach of such sp2cified condi- 
tion on the occasion giving rise to the 
claim, 

If all these facts are establish- 
ed by the insurer, then, by virtue of 
S. 96 (2) (b) (i) (a), he may succeed in 
avoiding the liability to satisfy the de- 
cree that may come to be passed in th 
action, In such a case, tke coverage o 
the insured vehicle by a permit to ply 
for hire or reward, which -does not 
authorise the carriage of passengers foz 
hire or reward on the date of the con- 
tract of insurance, would be a matter 
of no consequence, Bes:des, it is a 
matter of no consideration that the in- 
sured vehicle was used for carrying 
passengers for hire or reward only on 
the occasion in question or occasionally 
and not regularly, The motor vehicle 
must be regarded, when wsed to carry 


passengers for hire or reward, whether ` 


on a single or few occasiors, as a trans- 
port vehicle, and, therefcre, required 
to be covered by a permit for the car- 
riage of passengers for hir2 or reward. 

27. It might be clarified that clauses 
(a) and (e) of Section £6 (2) (b) (i). 
though they appear to cov2r . situations 
which seem to overlap, prcevide for dis- 
tinct defences which do net necessarily 
converge, Whereas claus2 (a) covers 
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every vehicle, clause (c) is attracted 
only in the case of a transport vehicle. 
Besides, clause. (e) may get attracted 


even where a defence based on clause 
(a) is not available, For example, when 
a vehicle which was, on the date of the 
contract of insurance, covered by a per- 
mit authorising its use as a contract 
carriage is used as a stage carriage, 
clause (c) will get ones and nat 
clause (a), 


28. Having considered the question 
in the light of the statutory language, 
let us next consider whether there is 
any conflict in the two decisions of this 
Court in Malubai’s case (1980- -21 Guj. 
LR 400) and Vanaji’s casé (supra) 
(AIR 1980 Guj. 154). In Malubai’s casa, 
the claimants were the dependants of 
two passengers who travelled in a mo- 
tor truck and died in the course of an 
accident which resulted from the colli- 
sion of the said motor truck with a 
State Transport Bus. It was found that 
the deceased persons had each paid. to 
the driver of the truck Rs, 1.25 for their 
carriage in addition to 0.25P per each 
can of milk carried by them, It was 
therefore held that both the deceased 
persons were passengers who were 
carried in the truck for hire or reward 
and that the Insurance Company was 
liable to satisfy the award made in fa- 
vour of the concerned claimants, In 
reaching this conclusion the Court 
relied upon the Full Bench decision in 
Ambaben’s case (supra) (AIR 1979 Guj 
9). Be it noted that, in that case, no 
plea in defence based on the provisions 
of S, 96 (2) (b) fi), (a) was advanced on 
behalf of the Insurance Company and 
that the Court was therefore not called 
upon to examine whether the Insurance 
Company was not liable to satisfy the 
award because of such plea in defence 
having been es:ablished, 

29. In Vanaji’s case (AIR 1989 Guj 
154), the claimants were the parents of 
a person who, while travelling in a 
trailer attached to a tractor, met with 
his death as the tractor, along with the 
trailer, turned turtle on account of the 
rash and negligent act on the part of 
the driver of the tractor, It appears 
that the deceased was carried in the 
trailer for hire or reward and that at 
the time when the accident occurred, 
the competent authority had permitted 
goods~carrying vehicles to carry such 
passengers in view of the railway strike. 


. specifically provided in 


= rance 
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It was not in dispute, _ however, 
that on the date of the contract of in- 


surance, the vehicle was not covered by | 


a permit to ply for hire or reward, The 
defence of the insurer of the tractor 
was that the owner had allowed the 
tractor and the trailer to be used for a 
purpose other than the ohe provided in 
the contract of insurance and thal 
thereby he had committed a breach 
` of conditions embodied in the policy of 
insurance and that the insurer. was 
therefore not liable to indemnify the in- 
sured and to satisfy the decree, The 
policy of insurance in that case had 
the schedule 
against the column “limitations as to 
use” that the tractor was to be used 
“for agricultural and forestry purposes’ 
and that the policy did not cover “us? 
for the carriage of passengers for hir2 
or reward’. There was also a notic2 
in bold letters incorporated in the insu- 
policy to the following effect: 
"The insured is not indemnified if th= 
vehicle is used or driven otherwise than 
in accordance. with this schedule.’ In 
the light of the above conditions of the 
policy, the Court held that there was a 
specific condition embodied in the pol 
cy which, apart from saying that the 
use of the vehicle shall be limited for 
agricultural and forestry purposes, also 
categorically stated that the policy did 
not cover the use for carriage of pas- 
sengers for hire or reward and that the 
insured was not to be indemnified -f 
the vehicle was used or driven other- 
‘wise than in accordance with the sche- 
dule, The Court therefore held that 
the case fell squarely within the ambit 
of S. 96 (2) (b) @ (a) and that the in- 
surer was therefore not liable for the 
award passed in favour of the clai- 
mants and against the driver and . the 
insured, The Court made the following 
observations whilg considering the lia- 
bility of the insurer (at P, 156), 


The provisions contained in: sub- 
section (2) ‘including the grounds on 
which the insurance company'can d2- 
fend the action are to be read in the 
context of the earlier provisions con- 
tained in sub-sec. (1) of the said section. 
- Sub-sec. (1) makes it obligatory on the in- 


surer to satisfy judgments against. per- | 
- sons. insured in. respect „of. third. party 
But by sub-section (2), it is pro- 


. risks, 
vided that the’: condition precedent 
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this liability being incurred by the insu- 
rer is that a notice through court of 


‘the bringing of. proceedings, or in res- 


pect of any judgment as long as execu- 
tion is stayed thereon pending an ap- 
peal, is served on the insurer and it is 
then provided that the insurer to whom 


notice of the bringing of any such 
proceedings etc, is so given shall be 
entitled to be made a party thereto 


and to defend the action on any of the 
three grounds mentioned in clauses (a), 
(b) and (c) following thereafter. In the 
instant case, we are concerned with the 
grounds which are mentioned in clause 
(b) which provides that a breach has 
been committed of the specified condi- 
tion embodied jn the policy relating to 
the category of the condition as is set 
out therein, The first one is a condition 
excluding the use of the vehicle, inter 
alia, for hire or reward where the ve- 
hicle is, on the date of the contract of 
insurance, a vehicle not covered by a 
permit to ply far hire or reward. It 
would be thus manifest that, but for 
the insertion of sub-section (2) follow- 
ing sub-section (1), liability of the in- 
surance company, to satisfy an award 
against the insured in respect of third 
party risks, would be absolute. It is, 
therefore, that . sub-sec. (2) is engrafted 


providing the, contingencies in which 
the insurance' company is absolved 
from this liability, The requirement 


provided is in the nature of a condition ` 


precedent requiring that a notice with 
regard to the proceedings etc. has to be 
served on the insurance company. A 
further right is conferred on the insu- 
rance company to the effect that on 


service of such a notice it has a right - 


to be made a'party to the proceedings 
and to defend the action on the grounds 
mentioned in clauses (a), (b) and (c) 
These provisions are vis-a-vis the lia- 
bility of the insurer to satisfy an award 
against the insured concerning third 
party risks, and it would, therefore, be 


- against the very spirit of the provisions 


of sub-section (2) to contend ‘that, so 
far as third party risk is concerned, the 
insurance company is bound to satisfy 
the award, irrespective of any > 
tion embodied in the policy since it 
would be a matter, inter se between the 
insured and the insurance 
Such an approach may be justifiable, in 
respect of breaches -of conditions 
contained - ‘in’. the policy 


the conditions are not covered | by. the 


condi- . 


company.. 


provided | 


y 


oe categories of conditions . specified in sub- 7 


» 


a 


1982. =. 


section (2) of Section 96. But once it 
is demonstrated that the breach is in 
respect of a specific condition contain- 
ed in the policy and that the infrir-ged 
condition is the one falling within the 
ambit of the conditions set out in the 
said sub-section, such an 
would be futile. n 


. 30. It would appear from what has 
been stated above that there is really 
no conflict between the decisions in 
Malubai’s case (1980-21, Guj LR 400) and 
Vanaji’s case (AIR 1980 Guj 154), In 
Malubai’s case, the insurer was held 
liable to satisfy the award. because. the 


‘defence permissible under S, 96 (2) (b) 


(i) (a) was nòt pleaded and established 
and there was, therefore, no occasion to 
consider the case from that angle In 
Vanaii’s case, such defence was not anly 
pleaded by it was, also established and 
the Court in that light gave effect to the 
statutory provisions by holding that 


the insurer was not liable to satisfy the, 


decree. 


31. In the light of the foregoing dis-. 
cussion, we answer the question. refer- 
red to us as follows: 

The liability in respect of the death 
ef or bodily injury to a passenger carri- 
ed for hire or reward on the insured 
vehicle when the accident giving rise to 
the claim occurred, including the liebi- 
lity in respect of the owner or hirer of 
the insured vehicle or his bona fide 













read with the second clause of the pro- 
viso or by reason of Section 95 (1) (b) 
(ii) of the Act. In such a case, the a 
surer will have to pay to the perso 

entitled to the benefit of the award Te 
sum assured. which shall not be 
han the sum specified in Section 95 r2), 
subject, however, to the right of the 
insurer to disclaim the. 
alia under S. 96 (2) (b) (©) (a). The 
insurer, in order to successfully disclaim 


establish: 

1. that on the date: of ‘the ‘contract of 
insurance, the insured ' vehicle was ex- 
ressly or ifaplicitly not -covered by a 








Es permit to carry any Pere for here - 


r reward,. 

2. that there.-was a specified R 
a ion. in. the ‘policy which. excluded - the 
ise of -the insured ,vehicle:-for ees “‘CEr=. 
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‘the 


employees within the permissible. limit. 
-fwill be covered by the statutory insu- 
-jrance either by virtue of 5, 95 (1) ©) © 


less _ 
liability, inier ` 


his liability on that ground, will have to. 
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riage of any passenger nr ure ‘or: re- 
ward, and 

3. that the vehicle was, in fact, used 

in breach of such specified condition on 
the occasion giving rise to the claim by 
reason of the carriage of the passenger 
therein for hire or reward. 
If all these facts are established by the 
insurer, the benefit of statutory in- 
surance will not be available in respect 
of such passenger, In other words, the 
claimant in, such a case, be he the pas- 
senger himself or his dependent, will 
not be able to recover from the insurer 
amount, if any, awarded in- his 
favour to the extent specified in Sec- 
tion 95 (2) and the ‘insurer will not be 
liable to satisfy such award. 

. 32. We wish to make it clear that 
nothing that we have stated in the 
course of this judgment should be con- 
sidered as affecting the liability of the 
insurer in respect of persons other_than 
passengers who are carried for hire of 


reward in the insured vehicle 
at the time of the occurrence . 
of the event which gives rise to 


the claim against the insurer and that 
even in respect of such passengers, the 
observations made herein are to be un- 
derstood as confined to a case where 
the plea under S,” 96 (2) (b) (i) (a) is 
successfully raised. 
33. The matter will now go back be- 
fore the Division Bench for disposal of 
the first appeals in the light of what we 
have stated hereinabove, © 
Order accordingly. 
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N. H. BHATT, J, 
.` Maganbhai Madhabhai and others, 
Appellants v. Ambalal Bhikhabhai 
Patel and others, Respondents. 

- Appeal from Order No, 128 of 1981, 
with Civil Application No. 1463 of 1981, 
D/- 7-10-1981.* 

(A) Bombay Public Trusts Act (29 of 
1950), Section 56A — Regular suit be- 
fore District Judge — It can be treated 
as application under S; 56A, (Civil P. C. 
(1908) O. 7,. R. 1). 


The nomenclature or the label attached 


toa particular document presented. tothe 


Court should not and could not be made 


of B, P. Shab.. Joint 
Dje 19-3-1981: 


* Against order 
District - J.;. Nadiad, 


`- AZ/BZ/A222/82/JDD/SSG-H `-. 
Bai Gul. [9 È Mi, Gone, ee “tT nas ose oo K fort 5 - . to 
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much of and if the proceedings could be 
said to have been in pith and substance 
the proceedings under some other speci- 
fic provision of law, there should be no 
bar to examine the merits of the matter 
under that new label or head. (Para.5) 


In the instant case the proceedings 
registered as Regular Suit. were insti- 
tuted in the District Court within the 
Jocal limits: of whose jurisdiction the 


whole or pari of the subject matter of 
fhe trust was situate, Secondly, it was 
made to the District court by the ori- 
ginal plaintiffs who were trustees and 
who claimed to be continuing as trustees 
despite impugned resolutions, Thirdly, 
the prayer clause put forth in the docu- 
ment presented to the Court initially 
was for seeking the direction of the 
Court on the question pertaining to the 
management or management of the 
trust properties. The fact that the Dis- 
rict Court was requested to declare that 
the. plaintiffs continued as trustees 
the defendants Nos. 7 ant 8 could not 
act as trustees would in substance mean 
that the Court’s direction was sought 
that the plaintifis were entitled to and 
the defendants Nos, 7 and 8 were not en- 
titled to, manage and administer the 
trust properties. So in the technical 
sense of the term requirements of sub- 
sec. (1) of S. 56A of the Act can be said 
to have been met. (Para 7) 


(B) Bombay Public Trusts Act (29 of 
1956), Ss, 80 and 56A — Bar under S. 80 
— No; applicable to proceedings initiat- 
ed under S. 56A, ' 


The words of importance in 5. 80 are 
“Save. as expressly provided in this 
Act”. The District Court‘is no doubt a 


Civil Court and under S, 80 of the Act 


its jurisdiction to decide or deal with 
any question which is by or under this 
Act to be decided or dealt with by any 
officer: or authority under this Act is 
taken away. But this is subject to the 
contrary provisions contained in this 
Act, In other words, if S. 56A of. the 
Act itself otherwise provides, the bar 
contained in Section 80 would not be 
attracted. Therefore if under S. 56A, 
the District Court has got jurisdiction to 
issue any direction in respect of the 
administration or management of the 
trust properties, Sec. 80 will not be able 
to step into the picture. This is a spe- 
cial Act containing special provisions 
and special provisions are given a place 
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to meet special requirements and con- 
tingencies. So the bar contained in Sec- 
tion 80 will not be: attracted when any 
proceedings are ‘initiated under S, 56A 
of the Act, ! (Para 8) 


(C) Bombay Public Trusts Act (29 of 
1950), Ss. 22 and 56A — Order under 
Section 564 — Always binding on au- 
thority acting under S. 22, 

Inquiry under S., 22 is more adminis- 
trative in character and if there is a 
judicial pronouncement under some 
competent provisions of the Act, the 
Deputy or Assistant Charity Commis- 
sioner acting under S, 22 is bound by 
it. The proceedings under S, 56A (1) of 
the Act are within judicial syardsticks 
and jurisdiction in such proceedings will 
always bind the administrative authority 
namely, the Deputy or Assistant Charity 
Commissioner assigned the duty of 
keeping the register under S, 17 of the 
Act up-to-date, Even if the order 
under S. 56A is said to be more admin- 
istrative than judicial, it would be an 
order of a competent authority and the 
administrative authority acting under 
S, 22 of the Act ;will have no powers to 
arrive at a finding contrary to the find- 
ing of the District Court acting under 
S. 56A of the Act, (Para 9) 
Cases Referred’: Chronological Paras 
(1978) 19 Guj LR 1013 © 12 
AIR 1924 Bom 193 : 25 Bom LR 747 12 

G. N. Desai with H, B. Shah, for Ap- 
pellants; Advocate General with K, S. 
Nanavati, P. M. Raval and P, S. Cham- 
paneri, for Respondents, . 

JUDGMENT :— This appeal is from 
order has been brought to this Court 
presumably under O 43 of the Civil 
P.-C. by the original defendants Nos. 5, 
6, 7 and 8, being aggrieved by the order 
of interim injunction granted by 
learned Joint District Judge, Nadiad in 
proceedindgs that. had come to be regis- 
tered with his Court as the Regular 
Civil Suit No. 3 of 1980. The interim 
injunction that: was granted by the 
learned Judge was in favour of the 
respondents Nos. 1 and 2, the original 
plaintiffs, and it reads as follows : 

‘The ex parte. ad interim: injunction 
granted to the plaintiffs on 17-6-80 is 
made absolute tH the final disposal of 
this suit......... ” 

2, A few facts require 
closely in order:'to fully 
the controversy. There is 


to be noted 
comprehend 
the famous 


1 
t 
j 1 


the 


Py 


^ 
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temple of Laxminarayan. Dev at Vactal 


in Kheda district, The said temple be-- 


longs to the Swaminarayvan sect. which 
was founded by Saha:anand Swamy. 
He had his influence cver his various 
disciples © spread .over -almost all the 
parts of India and it appears that vari- 
ous temples were estaklished in diffe- 


rent parts of the country, In order to 


have efficient managem2nt of the sect 
founded by him and also of the system 
established by him, he had divided the 
country into two divisions known as 
Dioceses. India was, therefore, divided 
into two divisions known’ as the Nor- 
thern Diocese with Ahmedabad as its 
principal seat ans the Southern 
Diocese. with its primcipal seat at 
Vadtal. In these two seats the main 
temples of this sect were established. 
In course of time a Scheme was requir- 
ed to be framed in conmection with she 
Laxminarayan Dev temple at Vactal 
and the final Scheme ceme to be made 
by this High Court _n the F.A. No. 
543/70 confirmed to a major extent in 
the L.P.A. No. 183/73, The scheme is 
perfect in all details. 


Chapter II of the seid scheme per- 


tains to Management oi Trust Proper- 


ties and for the purpose’ ‘of manaze~ 


ment, in Chapter IV the Constitution of 
the Board of Managimg Trustées is 
mooted, Cl, 18 of the said scheme pro- 
vides that the Board of Managng 
Trustees shall consist of 8 members —4 
being representatives to be  elec-ed 
from amongst Grahasthis (househoid- 
ers), 3 representatives to be elecced 
from amongst ascetics of the sect cen- 
sisting of three differert- types known 
as Brahmacharis, Sadrus and Palas 
and the Chief Kothari of the Vadtal 
temple was to be an ex officio member 
with no right to vote in matters of ap- 
pointment, reappointment, dismissal. 
removal, etc, as providei therein. -The 
election of the first Board of Manag:ng 
Trustees as per the said scheme tad 
taken place on 31-3-1980 At that el2c- 
tion the respondents Nos. 1 and 2 who 
are hereinafter referred to as the plan- 
tiffs and the present appellants Nos. 
f and 2 who will be referred to as ihe 
defendants Nos, 5 and € were. electsd. 
So were elected the present respondent 
No. 4, the respondent No 5 and the rəs- 
pondent No. 6 and raspondent No 7 
was the member of the Board in nis 
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capacity as the Chief Kothari. Thus 
the Board consisted of 8 members. The 
respondents. Nos, 4, 5, 6 and 7 will be 
hereinafter referred to as the defendant 
Nos. 2, 3, 4 and 9, The present appel- 
lants Nos, 3 and 4 are original defen- 
dants Nos, ¥ and 8 who will oe herein- 
after referred to as such, 


‘3. An agenda of the meeting of the 
Board of Managing Trustees was issued 
on 6-6-1980 and the meeting was to be 
held on 11-6-1980, There was no agen- 
da in respect of the alleged disqualifi- 
cation of the original plaintiffs bit there 
was a residuary item about taking up 
any matter that was permitted to be 
taken on hand by the Chairman of the 
meeting. At that meeting an applica- 
tion was given by the defendant No. 5 
to the Trustees that the original plain- 
tiffs were in arrears of ‘“Namvero” 
which is said to be a subscription to be 
paid by registered followers of this 
sect, The application mentioned that as 
per Cl, 21 of the Scheme the plaintiffs 
being Satangi members were in arrears 
of Namvero for a period of more than 
two years and they had, therefore, auto- 
matically ceased to be the members of 
the Committee. The Namvero is the 
contribution of 0.50 P, per year by a 
registered Satangi. 


Despite the protests of the plaintiffs 
and in the absence of two other mem- 
bers, a resolution was passed that the 
plaintiffs had automatically vacated 
their membership and at the very meet- 
ing the original defendants Nos. 7 and 
8 (who are appellants Nos, 3 and 4 in 
this appeal from order) were appointed. 


The plaintiffs, therefore, filed the 
aforesaid Suit No. 2 of 1980 in the Dis- 
trict Court for a declaration that. 


the Resolution dated’ 11-6-1980 passed 
at the meeting of the Board of Manag- 
ing Trustees was illegal, undemocratic, 
violative of the principles of natural 
justice and therefore non est and on 
that count, the original plaintiffs con- 
tinued to be the members of the Board 
of Trustees and the. other Trustees had 
no authority to appoint the original de-. 
fendants Nos, 7 and 8 as new members 
and as a consequential relief, it was 
prayed that the said resolutions declar- 
ing the plaintiffs as ex-members and 
appointing the original defendants Nos. 


-7 and 8 as new members of the Board 


be not implemented. A prayer for in- 


T extent 
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terim injunction of the very nature was 
made and it was also granted: by the 
learned Judge and 
hearing both the sides, the said interim 
injunction was made absolute in terms 
already extracted above. The present 
appeal ,from order is, therefore, direct- 
ed against that interim injunction. 


4. Mr. G. N. Desai: who had appear- 
ed before the learned District Judge 
also is appearing as the counsel with 
Mr, H. B. Shah for the appellants here- 


in. This appeal was argued partly. 
by Mr. Desai and partly by Mr. 
Shah, Mr, Desai had raised before 
me the following two contentions, 


namely, (1) The District Court of Nadiad 
had no jurisdiction to entertain the.. suit 
of the nature and (2) on interpretation 
of sub-cl. () of Cl, 21 of the Scheme, 
the orginal plaintiffs’ membership had 
come to be automatically terminated 
and therefore on-.merits also the in- 
junction could not nave been granted. 
Mr. Desai had made a pointed grievan- 
ce before me that ev2n though he had 
argued extensively the point of lack of 
jurisdiction; the learned Joint District 
Judge had totaily ignored the said long 
drawn out submissions of his. Even 
Mr, P. M. Raval, the learned advocate 
appearing for some of the respondents 
herein, on being asked by me, had to 
admit that Mr. Desai had raised this 
question. It is really unfortunate that 
a Judicial Officer of the status of a 
District Judge totally ignores a point 
canvassed before him with all vigour 
and vehemence. 


5. The first point argued by Mr. 
Desai requires to be dealt with’ first. 
The alleged plaint was made available 
to me at the time of hearing and even 
a bare look at it showed that the plain- 
tiffs then had framed- it as if a formal 
` plaint was being drafted, Even the 
prayer clause showed that a declaration 
was sought with a consequential relief. 
Mr. Desai’s burden cf submission be- 
fore me was that such a suit did not lie 
in the District Court because there was 
‘no, provision in law to bring such a suit 
anywhere, much less in the District 
Court, Mr, Desai’s submissions to this 
appears to be very well-found- 
ed. If it is a regular civil suit under 
the provisions of the Civil. P. C.` and un- 


der the provisions of the’ Bombay Civil. 
` Courts~ Act; it would have’ -been.- requir- 
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ultimately after 


_ testing 


under S. 56A of the 
Trusts Act,::1950. 


ALR | 


ed to be filed in the Court of the Civil - 
J udge, Senior Division, at Nadiad and 
not in the District Court. No provision 


‘of law could be pointed ‘out on behalf 


of the contesting. respondents as to how 
these proceedings, if’ treated -as a suit, 
could be filed-in, the. District Court. A 
half-hearted attempt was. made before 
me to show that' the present . Scheme 


‘was not the substitution of the earlier 


Scheme but it was only an amendment 


of the earlier, Scheme -and that 
the earlier. Scheme provided for ` 
approaching the ‘Lisirict Court; Nadiad, 


for suitable directions, But this attempt 
obviously for good reasons was not 
pressingly put forward before me, 

Had I treated this as a regular suit 
filed under the. provisions of the Civil 
P, C., particularly under S. 9 thereof, 
I. would have unhesitatingly held that. 
the suit was misconceived and it was 
out of gross misconception presented to 
the District Court at Nadiad, However, 
an argument was advanced. before me 
that. though labelled ` 
too as a regular: civil suit and though 
couched in the language normally em- 
ployed in terms of Orders § and 7 of the 
Civil P.C., the ostensible appearance - of 
the proceedings should not be the deci- 
sive factor one way or the other and if 
the: proceedings could be said to have 
been under other provisions of. some 
law, they should .be treated as such. Mr. 
H. B. Shah who' argued the matter for 
the appellants before me at the stage. 
of reply to the arguments of contesting 
respondents was fair enough to concede 


that the nomenclature or` -the label 
attached to.a particular document pre- 
sented to the Court should not and 


could not be made much of and if the 


‘proceedings could’-be said to have been 


in: pith.and substance the ‘proceedings 
under some other specific provision of 
law, there should be no bar to examine}. 
the merits of- -the matter . under that 
new label. or head. What the can~| ` 
.respondents, that is, the... 
original . plaintiffs and: the remain- 
ing of the Trustees other than the 
defendants Nos. 5 and 6 who now sup- 
ported the case of the original plaintiffs 
and. through the mouth of their . advo- 
cate. Mr. P, M. Raval now. stated. that 
the present. proceedings should be. and . 
could be deemed to have .been pursued 
Bombay: - Publie . 


_ (hereinafter - “referred 


as a suit and ‘that -- 


nl 


àj 


ther 
‘learned District Judge under the 


1982. 


fo as the “Act”, for brevity’ s sake) sad 
' all the contention of the contesting . res- 
pondents was focussed on the said seer- 
tion which I .reproduce Selow in mate~ 


rial parts, 


. "564A: (1) Save as hersinbefore. pro- 
vided in this Act, any trustee of. a pub- 
lic trust may apply to the Court 
within the local limits ef whose juris- 


diction the whole or: part of the svb-' 


ject matter of trust is situate, for the 
opinion, advice or direction of the 
Court on any questior affecting the 
management or, administration of the 
trust property or income . thereof, and 
the Court shall give its opinion, advice, 
or direction, as the case may be, there- 
on: . 

Provided that the Court shall not -be 
bound to give such opirion, advice or 


direction on any question which it ccn- 


siders to be a question not proper lor 
summary disposal. 

(2) The Court, on an application wn- 
der sub-section (1), may zive its opinion, 
advice or direction thereon after giving 
notice to the- Charity Commissioner.. 
The Court before givirg any opinion, 
advice or direction shall afford a rea- 
sonable opportunity of being heard’ to 
all persons appearing in connection with 
the application, 

(3) A trustee dia in good faith 
the facts of any matter relating to The 
trust in -an application under sub-s2c- 
tion (1), and acting upon the opinion, 
advice, or direction of the Court given 
thereon, shall be deemed, as far as his 
own responsibility is corcerned, to have 


‘discharged his duty as such trustee in 


zhe 


the matter in respect of which 


‘application was made, 


: (4) No appeal shall lie against 
opinion, advice or direcion ae 


any 
un- 


-Qer this section.” 


6. I have therefore t2 decide wie- 
the document presented to 
cap- 
tion of a civil suit and registered by 
the office of the District. Court as the 
Regular Suit No, 3 of 1989 can concei- 
vably be an application or- proceeding 
initiated by the Trustees’; for the cpi- 
nion, advice or directioa of the Court 


on any question affecting. the manage- . 
"ment or administration cf the trust- pro- 


perty or income thereof, .The term 
“Court” occurring in: the Act has b2en 


defined in CE 4--0f.§. Z.of .theAct as- 


_ Magankhai. Madhabhai. v.. 
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So for ‘the pur- 


. poses of S. 56A of the Act, the District 
Court will be competent to deal 


with 
an application, if it is’ made ‘by any 
trustee of a public trust and if it is 
made for the opinion, advice or direc- 
tion of the District Court on any ques- 
tion affecting the management or ad- 
ministration of the trust property, 

7. To.me it appears that the pro- 
ceedings registered as the Regular Sux 
No, 3 of 1980 in the District Court at 
Nadiad, can be said to be the proceed- 
ings -under S. 56A of the Act because 
they met with. both the above mention- 


ed requirements of S. 56A, They car 
be termed to be an application to the 
District Court within the local limits 


of ‘whose jurisdiction the whole or part! 
of the subject matter of the trust is si- 
tuate. Secondly, it.can be said . that 
it was made to the District Court by 
the original plaintiffs who were trus- 
tees and who claimed to be continuing 
as: trustees despite the impugned reso~ 
lutions, . Thirdly, it could be said. - that 
the prayer clause put forth in this 
document presented to the Court ini- 
tially was for seeking the direction of 
the Court on the question pertaining to 
the management or management of the 
trust properties, The fact that the. Dis-| . 
trict Court was requested to declare 
that the plaintiffs continued as trustees). 
and the defendants Nos. 7 and 8 could 
not act as trustees would in substance 
mean that. the Court’s -direction was 
sought that the plaintiffs were entitled 
to and the defendants Nos, 7 and 8 were 
not entitled to, manage and administer 
the, trust properties. 

So in the technical sense of the term 
requirements of sub-sec. (1) of S. 56A of 
the Act can be said to have been met. 
It is to be noted that it was not 
the say of Messrs, Desai and Shah that 
ordinarily the prayer put forth cannot 
fall within four corners of S, 56A (1) 
of the Act but the non-application of 
the said sub-section was pressed into 
service on the ground that the original 
plaintiffs had ceased to be trustees by 
operation of law and secondly it was 
alleged that the Civil Court’s jurisdic- 
tion was expressly. taken away by S. 89 
of the Bombay Public Trusts Act read 
with S. 22 of the said Act. I shall exa- 
mine this defence instantly. 

8: The Bombay Public ‘Trusts. Act is, 


an. Act. „made. _by the State. ; Legislature ee 
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because “It was expedient to regulate 
and to make hetter provision for the 
administration of public religious and 
charitable trusts in (the then) State of 
Bombay.” The examination of various 
provisions of the Act shows that it is a 
complete Code pertaining to the regu- 
lation and administration of public reli- 
gious and charitable trusts in the State. 
In a way this Act can be said to be a 
sort of a consolidating Act because of 
the Religious Endowments Act, 1863 
and other provisions mentioned in 
Schedule A appended to that Act ceas- 
ed to apply to such trusts or class of 
trusts. In-other words, the .Bombay 
Public Trusts Act is a complete Code in 


so far as the public religious and chari- 


table trusts in the State are concerned. 
S. 80 of the Act which creates a bar on 
the Civil Courts jurisdiction is repro- 
duced below, 


“80. Save as expressly provided in 
this Act, ¿no Civil Court shall have 
- jurisdiction to. decide or deal with any 
question which is by or under this Act 
to be decided or dealt. with by any offi- 
. cer or authority under this Act,-.or in 
. respect of which the decision or order 
of -such officer or authority -has been 
made final and conclusive? 2 > > 

The words of importance are 
“save as expressly provided in. this 
Act” which were not taken note of by 


Messrs, Desai and Shah, The District 
Court is no doubt a Civil Court 
and under S, 80 of the Act its 


jurisdiction to decide or deal with any 
‘question which is by or under this Act 
lto be decided or dealt with by any 
officer or authority under this Act is 
taken away. But this is subject to con- 
trary provisions 
In other words, if S. 56A of the Act it- 
self otherwise provides, the bar con- 
tained in S, 80 would not be attracted. 
‘{In my view, it is quite obvious, So if 
under S. 56A, the District Court has 
got jurisdiction to issue any direction in 
respect of the administration or manage- 
ment of the trust properties, Section 80 
will not be able to step into the picture. 
This is a special Act containing special 
provisions and special provisions are 
given a place to meet special require- 
ments and contingencies, So the bar 
contained in S. 80 will not be attracted 
when any proceedings 
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der S. 56A of the Act, I have already 
stated above that the proceedings in the 
District Court though clothed as a regu- 
lar civil suit and pursued as such; can 
legitimately be taken to be the proceed- 
ings under S, 56A of the Act. If it be 
so, the District’ Courts jurisdiction is 
not barred. 

9. , There is another argument also to 
be dealt with in this connection. Mr. 
Desai had very vehemently . submitted 
before me that under S, 22 of the Act, 
the alleged vacatirg of membership by 
the plaintiffs and new entrance of the 
original defendants - Nos. 7 and 8 in 
their place is a matter of chenge occur- 


ring in the entries recorded in the regis- , 


ter kept under S. 17 of the Act. Such 
a change is to be reported to the com- 
petent authority, namely, the Deputy or 
Assistant Charity Commissioner in 
charge where the register is kept, with- 
in 90 days from.the date of the occur- 
rence of such change and such officer, 
after receiving the report and holding 
an inquiry, if necessary under  sub-sec, 
tion (2) of S, 22 cf the Act, on` being 
Satisfied that the change has occurred 
in any one of the entries recorded in the 


register, it is his public duty- to record 


a finding with reasons .to that effect, 
Such a finding even if it is administra- 
tive in character is appealable to the 
Charity Commissioner. It was, there- 
fore, urged that ‘when there was .a spe- 


' cific provision made in S. 22 of the Act 


dealing with the .topic which is the 
subject matter of the present proceed- 
ings, the Civil Ccurt’s jurisdiction was 
barred. Section 22 as a matter of fact 
was invoked for the purpose of invoking 
E bar contained under Section 80 of the 
ct, i 


I have already said above that the 
said bar cannot; be invoked because 
S. 56A is beyond the domain of the bar 
contained in S. 80 of the Act, There is 
an additional reason also not to attach 
any importance to the inquiry under S. 22 
of the Act. Such an inquiry is more 
administrative in, character and if there 
is a judicial prohouncement under some| 
competent provisions of the Act, the; 
Deputy or Assistant Charity Commis-| 
sioner acting under S, 22 is bound by it. 
The proceedings under S. 56A (1) of the! 
Act are within judicial yardsticks and 
jurisdiction in such proceedings . will 
always bind the’ administrative autho- 





y 
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Deputy ‘or Assistant 
Charity Commissioner assigned the duty 
of keeping the register under S, 17 of 
the Act up-to-date. Even if the order 
under S. 56A is said to 2e more admin- 
istrative than judicial, if would be an 
order of a competent acthority and -he 
aäministralive authority acting under 
S, 22 of the Act will have no powers 
to arrive at a finding contrary to he 
finding of the District Cour, act.ng 
under S. 56A of the Act. ‘The pka, 
therefore, that the District Court has no 
jurisdiction to deal with the question is 
an argument difficult tc be accepted. 
The first point canvassed on behalf of 
the present appellants therefore, des 


not stand. 


10. Once it is held thet the order pas- 
sed by the learned District Judge is -hè 
one passed by him undez S. 56A of -he 
Act, the very bottom of the present ap- 
peal from order stands knocked cut 
Under S. 56A (4) of the Act, no appeal 
lies against any opinion, advice or Ji- 
rection given by the Court, The interim 
direction given by the D:strict Court can 
well be said to be an interim direct-on 
given under S, 56A of tne Act and so 
it will nevertheless be a direction under 
the said provisions themselves and sub- 
sec, (4) of S. 56A will at once get at- 
tracted, ‘making the present appeal from 
order totally incompeten!. I am not ob- 
livious of the fact that the present ap- 
peal from’ order was reserted to because 
of the plaintiffs themselres had labelied 
their application to the District Court 
as a regular suit as if it was a suit filed 
under the provisions of the Civil Pro- 
cedure Code, But whem a legal ques- 
tion arises, it is to be dealt with tezh- 
nically and when it is held that the 
said regular suit was fcr all practical 
purposes and to all interts and purpcses 
an application under S, 56A of the Act, 
the order passed theren either finelly 
or at an interim stage would be not 
subject to any appeal as per the man- 
date of sub-section (4) cf S. 56A. 

11. In above view of the matter, the 
order passed by the leerned Joint Dis- 
trict Judge, Nadiad, would be required 
to be treated as final and the present 
appeal from order will be liable to be 
dismissed as incompetent On this ground 
I dismiss the present appeal with. no 
order as to costs, 

12. In above view of the- matter, I 
will not be required, strictly speaking, 
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to deal. with the second question urged 
by Mr, Desai. ..But when it was raised 
before me, I may cursorily deal with it 
in order to give full, treatment to . the 
Subject argued - before me with .consi- 
derable stress and strain. The Jearned 
Joint District Judge for the purposes ‘of 
interim orcéer thought that the disqua- 
lification attracted by` sub-clause (f) of 
Clause 21 of the Scheme pertained to 
the disqualification occurring in for the 
period after the election of the mem- 
bers. It is to be noted with pertinence 
and there was no controversy before m8 
in that regard earlier, that unlike Sec- 
tion 23 of the Gujarat Panchayats Act, 
the non-payment of “namvero” is not a 
disqualification for contesting - election 
for the post of a member of the Board 
of Trustees under the Scheme. In other 
words, payment of this subscription is 
not a matter of qualification for mem- 
bership. The learned Judge for interim 
purposes thought as above it is difficult 
for me to say that that view is not a 
possible view. 

A good deal of arguments was ad- 
vanced before me in this regard and a 
reference was invited to S, 283 of the 
Companies Act’ and also to the judg- 
ment of this High Court in the case of 
Devrajbhai Valabhai v. Addl. Develop- 
ment Commr. Gujarat State, reported in 
(1978) 19 Guj LR 1013 and also to the 
judgment of the Bombay High Court in 
the case of ` Shripatprasad Beharilalji 
Acharyashri v, Lakshmidas Dungarbhai 
Barot, reported in (1923) 25 Bom LR 
747 : (AIR 1924 Bom 193). It will be 
out of place for me to express any de- 
finite opinion one way or the other in 
this regard at this stage, It will be 
open to both the sides to canvass their 
respective points when the matter is 
taken up by the District Court for its 
final disposal. All that I say, at this 
stage, is that I am not in a position to 
say that the view taken by the learned 
District Judge is a view totally untena- 
ble. It is well nigh possible that in the 
context of other clauses dealing with 
disqualification as occurring after elec- 
tion, disqualification in sub-cl, (f) also 
might be likewise a matter of post-elec- 
tion period. I refrain from expressing 
any definitive opinion in this regard and 
leave the matter for the full hearing be- 
fore the District Court. 

13. Before parting with this matter, 
I would like to note the proviso attached 
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to S. 56A w of the Act. The. Court 
exercising powers under S. 56 is not 


bound to give the directions sought for 

‘and the. Court may think that it would 
be inopportune te deal with that ques- 
ion in the summary proceedings under 
S. 56A of the Act. When the matter 
is taken up on hand. by the District 
Court, it will be open to it to take into 
account the proviso of sub-sec. (1) of 
S. 56A of the Act and.take its own deci- 
sion on merits as they reflect on him. 
On this. point also, I am not tobe under- 
stood to have expressed any opinion one 
way or ‘the other, 


14.. The result is that the sical 
fails and stands dismissed with no order 
as to costs. In view of the dismissal of 
the appeal, the interim order passed ` in 
the civil application also stands vacated 
and the civil application also stands dis- 
posed of accordingly, 
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'Prabhatsing Nathubhai -Mahida and 
another ete., Appellants v, Shantilal 
Nagjibhai Thakore and others, Respon- 
dents. 


First Appeal Nos, 4 and 5 of 1978, 
(with cross objections) D/- 16-4-1981.** 


(A) Motor Vehicles Act (4 of 1539), 
S. 110-B — Truck accident — Victims 
occupying seats in driver’s cabin — Ac- 
cident by negligent driving — Victims 
also not taking care te shut door to 
their side — Case of equal contributory 
negligence, 


. In a truck accident due to rash and 
negligent driving. the two victims sitting 
by the side of the driver in the driver’s 
cabin were thrown out killing one and 
injuring the other. It was found that 
fhe door of the truck which was to 
their side was not closed by the vic- 
tims : -> j 

- Held, that though the side door could 
have been shut, the injured claimant 


| FOnly.. portions. approved for reporting 
'.., by High Court are reported here. > 

"¥Against. the- decision: of D. C. Ghee- 
' Wala, Esquire, Motor Accident Claims 
Tribunal, Kaira at: Nadiad, in M(°A. C. 
.- Nos. 182 and 213 -of 1976. ase 
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- Prabhatsing Nathubhai y, Shantilal Nagjibhai , 


Appeal dismissed. 
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as well as the deceased had not thought 
it necessary. to close the door. That: was 
certainly. a rash and negligent act on 
their part. If ths door by their side 
was closed by them, they would never 
have been. thrown out, however, rash 
and negligent would have been the 
driving of the truck at the relevant 
time, The fact that both of them were 
thrown off from the .running vehicle 
highlights the fact that there was suf- 
ficient open space on the left side of the 
driver’s cabin through which they could 
be thrown out. It is obvious that 
though the side door of the driver's 
cabin was of sliding type, the door was 


not closed by them. It is, therefore, ` 
clear that in the causing of accidental 
injuries the contribution of injured 


claimants was not insignificant; but it 
was of the same magnitude as that of 
the rash and negligence on the part of 
oe driver of the vehicle. (Para 1A) 


The deceased and the injured cais 
mant in the instant case were clearly 
guilty of contributory nepligence as they, 
ought to have foreseen that if they al- 
lowed the truck. driver to drive with 
great speed withcut taking sufficient 
by closing the side door, 
they can be. said to. have acted not.. as 
prudent persons ‘but as those who were 
utterly careless about their own: safety, 
‘The accident can be said to have been 
caused by the rash and negligent driving 
of the truck by its driver but the damage 
caused to these victims partly rests :on 
their own shoulders as they were negli- 
gent in not closing the side door of the 
driver’s cabin in which they -were tra- 
velling at the relevant. time On the 
facts of the present case, the extent of 
their contributory negligence cannot be 
held to be in any manner less - than 
50%. i ata 11A) 


(B) Motor Vehicles ‘Act (4 of 1939), 
S. 110-D — Truck accident — Victims 
occupying seats’ in drivers cabin — 
Claim allowed by Tribunal — Appeal — 
Cross objection filed ‘by Insurer — -New 
plea that victims were gratuitous pas- 


sengers — Plea having not raised before 
., Tribunal. 
raised - by. way of- cross-objection in ap- 
Company -must be 


eould not be allowed to be 


peal .-— Insurance '. 


held to have waived its . objection re-' 


=- garding. its. liability: e Act: (1872), ty 
: S. Hk mor Aa i 


Pa 
dint ri~ e aii 
. 
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Hamid Qureshi, for Appellants, M, C. 


Shah and P. V, Nanevaty, for Respon- 
dents. ` 


JUDGMENT : — In třese two appeals 
arising - under Sectio. 110-D of the 
Motor Vehicles Act, 1939 the original 


claimants of the ‘two -companion claim 
petitions as filed befor2 the 
cident Claims Tribunal, Kaira seek up- 
ward revision of damages as awarded 
to them by the claims Tribunal. The 
Insurance Company which is respondent 
No,.3 in First Appeal No, 4 of 1974 has 
filed cross objections. Similarly respon- 
dents Nos, 1&2 in both the clairn peti- 
tions who are the driver and the owner 
of the offending ‘truck which was invelved 
in the accident in question have filed 
eross objections, Xxx XXX XXX 

2. Xx" xX XX XX 

I, Factual backdrop 3- , 

3. On the night of sth March, 1976 
at- about 9,30 P. M.. Motor Truck 
No, GTG 2266, driver by the original 
opponent No. 1, respendent No, 1, in 


both these appeals met with an accident. 


near Kaira town in Kaira District, As 
a result of the said accident, two ` pas- 
sengers sitting in the driver’s cabin in 
the said truck were thrown out on the 
road from the aforesaid running truck. 
One of them. namely Ajit succumbed 
to his injuriés while the other felow 
traveller Gajendrasing Ramsing received 
accidental injuries waich fortunately 
for him were comparatively trivia! in 
nature. The «aforesaid accident resulted 
into two. claim petitions before the 
Motor Accident Claims Tribunal, Kaira 
at Nadiad.. The. Motor- Accident Claim 
Petition No.. 182 of 1976 came to ‘be fled 


by the parents of the d2ceased Ajit who 


prayed. for a total .award of Rupees 
30,000/- for damages under relevant 
heads from. the driver pf the truck, its 
and. the Insurance Company 
which had insured the said: truck. -All 


the three of. them were joined-as re-. 
respectivaly. - 
Similar. Claim Petition ‘No: -213 of 1976 
“was: filed ‘by. the: inj jured- claimant Gajen- z 
i drasing Ramsing - 


spondents ..Nos.1,.2, & 3 


against . the ‘same’ sét - 
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-mant were thrown cut. 
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claiming Rs, 9,999/- by 
way of damages. The claimants con- 
tended that the accident was caused on 
account of rash and negligent driving of 
the truck by its driver, original oppon- 
ent No. 1. Their case was that while 
it was being driven between Bawla 
and Kaira, it deshed against a pillar of 
the Kaira Bridge and as a result there- 
of, deceased Ajit and the injured clai- 
Their precise 
case - in claim petitions was that one 
Ranjitsingh was relative of the clai- 
mants in Claim Petition No. 182 of 1976 
parents of the deceased 
Ajit. Said Ranjitsingh was in need of 
wheat for his agricultural operations. 
Deceased Ajit had contracted with op- 
ponent No. 2, the owner of the truck, 
to carry his wheat from village Radhu 
to Kaira. Under these circumstances, 
the. claim petitions were filed praying 


.for different . amounts of damages from 


the same set of opponents as mentioned 
above. Both these claim petitions which 
arose out of the same accident were 
tried together by the Tribunal and evi- 
dence was recorded in common and both 


. the claim petitions were consolidated. 


4 to 10 XX XX XX . 

Il. xxx The aforesaid evidence regard- 
ing the actual occurrence of the accident 
clearly brings to light one salient fact 
that the deceased Ajit, injured claimant 
Gajendrasing and Mahesh were travel- 
ling in the truck in question and at the 
time when the truck met with 
the accident the deceased Ajit, Gajen- 
drasing were sitting in the driver's 
cabin, Injured ‘Ganjendrasing clearly 
admitted in his cross examination that 
the door of the driver’s cabin was of 
sliding nature and they had not closed 
the door. Reference to door obviously 


‘points out the fact that it was ‘on the 


opposite side of the driver’s seat namely 


on the left side of the driver’s cabin by 


‘the side-on which the deceased as well 
as the injured claimant Gajendrasing 
were sitting. It is, therefore, evident 


‘that: even. though the said side door could 


have been shut, the injured claimant as 
well as the deceased: had not thought it 
necessary to close the door. That was 


certainly ‘a rash and negligent act on 


their part. If the déor by their side 
was closed by them, they would ‘never 
have been thrown’ out, ‘however’ . rash 


and negligent would have’ ‘been ‘the driv- i 


‘ihe of ‘the ‘truck: ‘at the relevant time. 
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The fact that both of them were thrown 
off from the running vehicle highlights 
the fact that there was sufficient open 
space on the left side of the driver’s 
cabin through which they could ‘be 
thrown out. It is obvious that though 
the side door of the driver’s cabin was 
of sliding type, the said door was not 
closed by them. xx XX . XX 
It is, therefore, clear that in the 
causing of accidental injuries the con- 


tribution of injured claimants was not’ 


insignificant; but it appears to be of the 
same magnitude as that of the rash 
and negligence on the part of the driver 
of the vehicle. The Tribunal in para 6 
of its judgment has noted the fact that 
. the deceased as. well as the injured 
Gajendrasing were grown up boys and 
were studying in college and if they 
were travelling by a truck and the door 
was of sliding type, they should have 
made sure before the truck -started that 
_ the door was closed. The Tribunal fur- 
ther stated that after the 
accident the truck had proceeded ahead. 
In these circurnstances, the extent of 
contributory negligence on the part of 
both the victims—deceased Ajit as well 
as injured Gajendrasing—was assessed 
by the Tribunal at 50%. In the light 
of the aforesaid evidence which I have 
discussed, the said - finding reached by 
the Tribunal appears to be quite justi- 
fied. It is not possible to accept the 
alternative contention of Mr, Quershi 
that the extent of contributory negli- 
gence on the part of the concerned vic- 
tims in any case may be sliced down to 
25%. 
this case, it is clear that the cause of 
the accidental injuries visited upon both 
the victims was the rash and negligent 
act of the driver of the vehicle. But in 
causing accidental injuries, equally ne- 
pligent were the concerned victims who 
never cared to close the cabin door 
which was by their side. Thus, their 
contribution cannot be said to be in any 
way less than that of the driver of the 
vehicle when the accident in question 
saw the light of the day, The alterna- 
tive submission of Mr. Qureshi has, 
therefore, got to be repelled and 
the findings reached by the Tribunal on 
. issues Nos. 1 & 2 to the effect that the 
accident was caused on account of equally 
rash and negligent act on the part 
_of the driver of the truck as well as on 


account of the negligence of the con- 
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_ negligence of passengers 


From the evidence on record | of. 


x 
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cerned victims have got to be upheld. In 
this connection ` it is worthwhile 
to have a look atithe observations found 
in Charlesworth on Negligence, Sixth 
Edition, London Sweet & Maxwell _ at 
The learned author while 
considering the question of -contributory 
travelling in 
motor vehicles has made the following 
pertinent observations : 


904. Passengers,, Passengers, in com- 
mon with their driver, owe a duty of 
care to each other and to other users 
of the highway | such ‘as that already 
dealt with regarding the opening of 
doors so as not to endanger other per- 
sons or things, It is submitted that. a 
passenger’s duty is not limited just to 
such situations but, occasionally, could 
properly be extended to include any 
act or. omission in assisting the driver, 
especially. where the passenger is perhaps 
an experienced road user himself. Bear~ 
ing in mind the ‘obvious limitations of 
what any passenger can actually do 
should his driver, be driving furiously 


“or, merely negligently at the time, oc- 


casions could well arise when something 
could be done such as advising or giv- 
ing the driver warnings of dangers, in 
which event a failure so to do may- 
amount to contributory negligence on 
his part. In the interest of safety 


_ generally to all : road users including 
. himself, the passenger, either on his own 


initiative or at the instigation of his dri- 
ver, may or ought to assume a role of 
responsibility and participation, Exam- 
ples of such instances are: his keeping 
some particular look out, which he. may 
be better able to do than the driver i. & 
close on the nearside of the vehicle or 
in an area which is in the driver’s “blind 
spot,” giving advice or directions, which 
are not misleading fo the driver, look 
and listen for approaching traffic, includ- 
ing trains at a level crossing, and, where . 
he has seen the ‘inception of a danager 


‘developing, which the driver apparently 


has not seen or reacted to, at all, failing 
to warn the latter of it. Nonetheless 
the courts have been most reluctant to 
make any findings of contributory neglig- 
ence against a passenger, even where his 
proper participation might well have 
made up as far as possible for the driver’s 
incompetence and, probably, have avoid- 
ed an. accident. . 7 ; 

A passenger, who accepts a lift in a 
motor car, may be held guilty of con- 


$ 
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tributory negligence if either he knew 
that the driver had consumed an 
excess amount of alcokol or, knowing 
that he would be giver a lift after- 


wards, he had accompanied the driver 
on a bout of drinking. For the passen- 
ger’s failure to wear a safety precuation, 
such as a seat belt, see Froom v. Butcher, 
also 866, ante, and Chap, 16,1200, post.” 


In this connection I may also refer to 
a decision of the Cour of Appeal in 
England in the case of Eroom v. Butcher 
reported in the Law Reports series 1976 
QBD 286. The aforesaid judgment has 
been referred to in the passage. of 
Charlesworth on Negligence which Thave 
already extracted. abov=. In the afore- 
said case, the Court of Appeal, in 
England presided over ky Lord Denning 
and two other learned Judges had .to 
consider the question regarding contri- 
butory negligence of tke plaintiff who 
was driving his car alomg with his wife 
and his daughter as- passengers in the 


` car when they suffered injuries on ac- 


count of the, collision ef the car with 
the car driven by defer-dant. Consider- 
ing the question of . contributory negli- 
gence of the plaintiff Lord ; Denning ob- 
served that negligence depends on a 
breach of duty, -whereas contributory 
negligence does not, Negligence is a 
man’s carelessness in breach of duty to 
others. Contributory negligence is 4 
man’s carelessness in looking after his 
own safety. He is guilty of contribu- 
tory negligence if he orght reasonably 
to have foreseen that, if he did not act 


-as a reasonable prudent man, he might 


hurt himself, In the same judgment, 
Lord Denning on analysng the cause of 
the damage on account >f the accident 
in question observed as under : 


“The question is not what was the 
cause of the accident. 
was the cause of the damage. In most 
accidents on the road the bad driving, 
which causes the accident, also causes 
the ensuing damage. But in seat belt 
eases the cause of the accident is one 
thing, The cause of the damage is an- 
other. The accident is caused by the 
bad driving. The damage is caused in 
part by the bad driving of the defen- 
dant, and in part. by the failure of the 
plaintiff to wear a seat belt. If the plain- 
tiff was to blame in not wearing a 
seat belt, the damage is in part the 
result of his own fault. He must bear 


Prathatsing Nathubhai v. Shantilal Nagjibhai 


E is rather what 


Guj. 139 


some share in the responsibility for the 
damage: and his damiages fall to be re- 
duced to such extent as the Court thinks 
just and equitable”. 


_It is, therefore, obvious that the deceas- 


ed and the injured claimant in the pre- 
sent case were clearly guilty of coniri- 
butory negligence as they ought to have 
clearly foreseen that if they allowed 
the truck driver to drive with great 
speed’ without taking sufficient precau- 
tion by closing the side door, they can 
be said to have acted not as prudent 
persons but as those who were utterly 
careless about their own safety. The 
accident can be said to have been caused 
by the rash and negligent driving of the 
truck by its driver but the damage 
caused to these victims partly rests on 
their own shoulders as they were negli- 
gent in not closing the side door of the 
driver’s .cabin in which they were tra- 
velling at the relevant time. On the 
facts of the present case, the extent of 
their contributory negligence cannot be 
held to be in any manner less than 50%. 
-XX XX XX XX 
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VII. Liability of the Insurer, 

16. The Insurance Company, original 
opponent No. 3 has filed cross objec- 
tions in First Appeal No. 4 of 1978 con- 
tending that it is not liable to satisfy 
the award ‘that may be passed in 
favour of the claimant in the present 
ease. Mr; P. V. Nanavaty, the learned 
Advocate appearing for the Insurance 
Company, respondent No. 3, herein, has 
contended that the deceased Ajit was a 
gratuitous passenger in the truck and 
consequently the Insurance Company 
was not statutorily liable to cover the 
Tisk of injuries caused to such a pas- 
senger and was not, therefore, liable to 
indemnify the injured against such risk. 
In that connection strong reliance was 
placed by Mr. Nanavaty on the judg- 
ment of the Supreme Court in the case 
of Pushpabai v, Ranjit Ginning and 
Pressing Co; P, Ltd., AIR 1977 SC 1735 
(supra). 

17, Mr. Qureshi, the learned Advocate 
appearing for the claimants raised a pre- 
liminary contention urging that the In- 
surance Company cannot be permitted 
to make out a new case for the first 
time in this appeal, Mr. Qureshi point- 
ed out that in the written statement 
which was filed by the Insurance Com- 
pany. no such contention was taken. 


'. promptly: take. up at mhe 
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Naturally, therefore, there was no issue 
framed on that point and attention of 
the parties was not focussed on this 
question, Apart from that, even before 
the Tribunal at the stage of argument, 
ho such contention was urged- on behalf 
of the Insurance Company. Under these 
circumstances, there is absolutely no 
evidence on the record of this case to 


point out whether the deceased was a. 


gratuitous passenger or whether he was 
being carried on the truck as hirer of 
the ‘goods as the claimants have clearly 
mentioned in the -claim petition. In para 
10 of the claim petition it has been 
mentioned that the. deceased had entered 
into a contract for carrying his wheat 
from village Radhu for onward trans- 
pert -to Kaira. Mr. Qureshi, therefore, 
submitted that if the Insurance Company 
had taken up: such a contention before 
the Tribunal, proper evidence could 
have been led to show that deceased 
Ajit was not a gratuitous passenger and 
in fact he was being carried on the truck 
in’ question under the contract of em- 
ployment for hire or reward. The said 
contention would squarely raise highly 
disputed question of fact which would 
require. investigation of facts. Mr. Qurashi 
further submitted that if the Insurance 
Company had taken up such a conten- 
tion, the claimants could have shown by 
leading proper evidence that. the Insu- 
rance Company by its contract offered a 
wider coverage of risk of persons car- 
ried in ‘the insured vehicle. Even the 
insured could have produced such rel- 
evant evidence and this opportunity is 
lost to the claimants as well as to the 
insured driver of the vehicle. Thus the 
Insurance Company by its own inadver- 
tent attitude on this point, has clearly 
‘waived the objection which it seeks to 
take out for the first time by way of filing 
cross objections in this. appeal and hence 
such an objection does not deserve to be 
entertained on merits. Mr. M, C. Shah 
for the insured-owner of the vehicle also 
submitted on: similar lines and contend- 
ed that the Insurance. Company should 
not be permitted to raise. such a con- 
tention for the first time in appeal, 
otherwise serious prejudice will . be 


caused to the concerned parties as they - 


- gould not lead’ proper evidence in the 


absence of specific contention. which the - 
` required to. 
: proper .stage 


‘msurance Company ‘was 


"e Before “the Tribunal.” we 
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entire award which the court 
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an occasion 


A. I. R; 


18. The aforesaid preliminary. objec- 
tion raised by Mr, Quershi for the claim- 
ants and as supported by Mr. Shah for 
the insured is well 
obvious that the Insurance Company did 


‘not take up such a contention at the pro- 


per time. Neither in its written state- 
ment did it raise such a contention nor. 
did it seek any issue on the point be- 
fore the Tribunal, the result was that 
the concerned other parties did not get 
this con- 
tention by leading proper evidence. In 
fact parties’ attention was not focussed 
on this point at all, Not only that even 
at the stage of ‘arguments before the 
tribunal the Insurance Company did not 
agitate such contention, It must there- 
fore be held that the Insurance Company}. 
had clearly waived its objection regard- 
ing its liability to cover the risk in 
question. It is further pertinent to note 
that apart from the fact that the Insurance 
Company has not raised such a conten- 
tion, no party seems to have made any 
effort to call for the Insurance Policy on 
the record of this case. If the Insurance 
Policy was brough? on the record of 
this ‘case it could nave shown whether 
the Insurance Policy had offered wider 
coverage regarding passenger's risk or 
not. Consequently, the claimants ag 
well as the insured will be materially 
prejudiced if the Insurance Company is 
permitted to raise such a contention 
which would require detailed investi- 
gation into various facts as indicated 
above. Therefore, on facts, it must he 
heid that the Insurance Company had 
waived its present objection and had ac- 
quiesced in its liability to satisfy the 
thought 
claimants, I, there- 
consider on 


fit to grant to the 


merjit the objection raised by 
surance Company in its cross objection. 

19. In fact the procedure'to be adopt- 
ed in such a contingency is now well 
settled. In First Appeal No. 583 of. 1977 ` 
with First Appeal No. 584 of 1977, 
decided by a Division Bench -of this 
Court . consisting of myself and.S. L. 
Talati, J.. on Sept2mber 4, 1980, we had 
to consider a similar .con- 
tention raised for the Insurance Com- 
pany for the first time, in appeal, By my 
judgment dated September 4, 1980, } 
pointed out on behalf of the - Division. 
„Bench that such' a contention- was -not 


open dto: the, Insurance - Company. for - the: . 


founded. It is 


the In- | 


~ 


» 


r“ 


' . ed- out. on- evidence ` .if the 
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first time- in appeal as ıt required serious 
investigation of facts and the insured as 
well as the claimants w-ll be: prejudiced 
if such a new contentian was permitted 


to be urged on behalf of the ‘Insurance: 


Company. Mr. P, V., Nanavaty the 
learned Advocate app2aring for the 
Insurance Company in the present case 
had himself raised such contention be- 
fore us in the aforesaid first appeals. He 
tried to submit for the first time in ap- 
peal before us that as tke claimants and 
the insureq were gratuitous passengers 
in the pick up van the Insurance Com- 
pany was not liable to satisfy the 
award as per the ratio of the decision of 
the Supreme Court in tke case of Push- 
pabai Parshottam Udesh- v, Ranjit Gin- 
ning and Pressing Co. Pt., AIR 1977 SC 
1735 (supra). We noted that such a 
contention was not raised by the Insu- 


rance Company in the written statement, 


nor was it reflected by issues and no 
evidence was led before the Tribunal on 
the point and no conten-ion was urged 
on that behalf in argument before the 
Tribunal. Having- notei these facts 
which are identical with the facts of the 
present case, we came io the following 
conclusion: 

“So far as the aforesaid two conten- 
tions are concerned, we find that these 
contentions which are sought to be taken 
up for the first time aif the argument 
stage of these appeals, seek to raise cer- 
tain question which wil. necessitate in- 


‘vestigation of facts. As we have already 


stated above, the insurance company did 
not think it fit to take up these contén- 
tions before the claims Tribunal at any 
stage from the written statement on- 
wards till the stage of arguments, Thus, 
the claimants got no opportunity to 
méet these contentions œ merits, The 
aforesaid contentions wI! ‘require in- 
vestigation into the ques:ion as to whe- 
ther the concerned passengers were 
gratuitous passengers or not. Secondly, 
whether they were on the vehicle on 
account of any official duty or business 
or on account of any centract. Further 
question of fact would also arise as te 
whether ‘the insurance company had 
charged additional premium to cover the 
risk for an accident caus:d to such pas- 
sengers who may be travelling in the 
coricerned insured vehicl2 or not, AN 
these questions could have been thrash- 


company had: taken -up these’ 
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tions ns“promptly- in. its written -statement. 


‘But it did™not. choose to do so. Even 
apart from the ~ said. contentions not 
being taken in the written, statement 


and not being made to form part.of an 


issue for decision of the Claims Tribunal~ _ 


even at the stage of arguments before 
the Claims Tribunal, no such conten- 
tions were raised, Thus, it appears 
clear to us that the insurance Company 
had waived these contentions before the 


‘Claims Tribunal, Hence, it is not open 


to the insurance company now. to dig 
up. these contentions and press them in 
service for the first time at the stage of 


arguments before this court. We, there- 
fore, do not tnink it fit to permit the 
insurance company to take up these 


new contentions for the first time at 


this stage by mere arguments. We also - 


find that to permit the insurance com- 
pany to do so would amount to causing 
serious prejudice to the claimants inas- 
much as all the relevant evidence could 
not naturally be led by the claimants to 
rebute these contentions as they were 
not taken up at proper time.” 


20. The aforesaid decision of the Di- 
vision Bench of this court clinches the 
preliminary | objection in favour of the 
appellant claimants as well as the in- 
sured. It must, theréfcre, be held that 
the Insurance Company in the present 
case is not entitled to take up such an 
objection for the first time by way of 
cross objection in this appeal and it 
must be taken to have been waived and 
the Insurance Company must be held 
to have acquiesced in‘its full liability 
for satisfying the entire awarded claim 
of the claimants. 


‘21, Before parting, I must mention 
two submissions raised by Mr. Nanavaty 
for the Insurance Company so far as 
the present question in controversy is 
concerned, He stated that the - earlier 
view of this court in Sakinabibi v. Gor- 
dhanbhai Prabhudas Patel’s case report- 
ed in (1974) 15 Guj LR 428 . was being 
followed' till the Supreme Court in 
Pushpabai Parshottam - Udeshi v, Ranjit 
Ginning and Pressing Co.“ Pvt, Ltd, AIR 
1977 SC 1735 - (supra) took a different 
view, Thus the Insurance Company 
was under the bona fide impression’ that 
it- was legally liable’ to cover such pas- 
sengers’ risk. Hence it had not taken 
up the contention which*it sought ` 10 


'Taise in the -present~appeals as prior- to 


A 


ia 


. -Company can be permitted to take 
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the decision of-the Supreme Court in 
' Pushpabai’s case (supra) there was no 
occasion for the Insurance Company to 
raise such a -contention. That may be so. 
But the question is whether the Insurance 
up 
such a contention for the first time in 
appeal when it did not think it fit to 
take up such a contention in the Trial 
Court for reasons best known to it and 
waived it. On the question of waiver 
the conduct of the Insurance Company, 
whatever may be tne motive behing the 
same, is the only relevant factor. Nei- 
.their the claimants pc~ the insured can 


be blamed for the same. If the Insurance - 


Company is now permitted to take up 
such contention for ths first time in ap- 
peal it would certainly raise disputed 
questions of facts and for meeting 
which, the claimants and the insured 
had no opportunity to join 
fore the Trial Court. The second con- 
tention which Mr, Nanavaty wanted to 
raise was that so far as the ques- 
tion of wider coverage is concerned, the 
Insurance Company has not produced 
the copy of the Insurance Policy, but 
given an apportunity, the Insurance 
Company may produce it before this 
Court, I do not think the Insurance 
Company can te permitted fo adopt the 
aforesaid course. If the Insurance Com- 
pany has already got a copy of the In- 
surance Policy, no one prevented the 
Insurance Company from producing 
the same before the Trial Court. Even 
before this court no application under 
O. 41, R. 27 C P.C. is moved, -Hence 
there is no occasion fer me to pronounce 
upon the merits o? such an applica- 
tion. Even otherwise, when the Insu- 
rance Company has not taken up a spe- 
cific contention in its written state- 
ment, it could never have been permit- 
ted to lead any evidence in support of 
the plea which was never put forward as 
a defence. Under’ these circumstances, 
the Insurance Compary would not have 
been entitled to produce the Insurance 
Policy as additional evidence, A further 
question would also. arise whether the 
Appellate Coatrt was in a position to 
pronounce effectively its jugment in the 
matter even without such additional evi- 
dence. I am broadly indicating the 
various unsurmountable hurdles in the 
" way of the Insurance Company if at all 
it had sought to produce such additional 


evidence, but when no such application 


~ 
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issues þe- the Civil Court from 


A.I. R. 
is before me I need not dilate on the 
matter any further. nI 
BEAT XX XX XX ae 


Order accordingly, 
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S, L. TALATI, J. 

Gandabhai g inabhai, Petitioner V. 
Ramubhai Fakirbhai (deceased by 
L. Rs.), Respondent, 

Civil Revn.. Appin, No. 1177 of 1980, 
D/- 9-9-1981.* 

(A) Civil P. c. (5 of 1908), S. 115 — 
Party not being allowed to seek the in- 
dependant remedy or the special proce- 
dure prescribed — Order was ‘ease deci- 
ded’ amenable to revision. »(Bombay 
Tenancy and Agricultural Lands Act (67 

Where the ‘party was prevented by 
taking the benefit 
of an independant remedy following the 


special or different procedure prescribed 


by the legislature: the order amounted to. 
a ‘case decided’ ang was open to revi- 
sion under S.-115. The question involv- 
ed was one of. AE Ea of the Civil 
Court, ~ — (Para 4) 

(B) Civil P. c (5 of 1908), S. 11 — 
Decision by a Court lacking jurisdiction 
in the matter could not operate as res 
judicata, (1963) 4 Guj LR 873 Follow- 

(Para 5) 

(© Bombay Teati and Agricul- 
tural Lands Act -(67 of 1948), Ss. 85, 85A 
and 70 (b) — Question if a person was 
a tenant or not was exclusively for the 
Tenancy Court to decide — Civil Court 
had no jurisdiction. 

In view of the provisions of Ss, 85 
and 85A of the above Act read with 
S. 70 (b) the question whether a person 
is a tenant or not is exclusively for the 
Tenancy Court to decide and the Civil 
Court’s jurisdiction is barred. There- 
fore where the pleadings in the Civil 
suit warranted an issue whether the de- 
fendant was the sole tenant or whether 
it was a joint tenancy of the defendant 
and the plaintiffs, it was held to be re- ` 
ferable to the Tenancy Court, (1976) 17 
Guj LR 975, Followed, (Paras 7 & 8) 
Cases Referred : Chronological Paras 
(1976). 17 Guj LR 975 8 


sat tt AEE SESE Ps hs a ge MEE 
* From order of T, H. Talati, 3rd Joint 
Civil J, (S. D.) Surat, D/- 3-12-1979. 


LY/CZ/F729/81/TVN/SNV, 
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(1972) Secdnd Appeal Ho, 281 of 1967 

' Ð/- 11-7-1972 (Guj) 
(1965) Second Appeal No. .513 of 1960 

D/- 4-11-1965 (Guj) = 8 
(1963) 4 Guj LR 873 l 5 

R. N. Shah, for Petitioner; D. D. 
Vyas, for Respondent. 

ORDER :— The petitioner is the orgi- 
nal plaintiff of ~ Special Civil Suit No. 
100 of 1977 pending in the Court of 
Civil Judge (S. D.). Surat, He gave 
application — Exh, 40 by which he re- 
quested the Judge to frame two iss.es 
and refer those issues to the Tenamcy 
Court under the provisicns contained in 
S. 85 of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 (hereinafter 
referred to as the Act), The learned 
Civil Judge rejected that application on 
the ground that the suit was of 1977 end 
the issues were framed >n 4-7-1978 end 
thereafter also after deazh of the origi- 
nal defendant, the defendants who are 
the heirs adopted the written statement. 
Those issues were confirmed and the-e- 
after this particular application was 
given. Being aggrieved by that order 
passed, the plaintiff has fileq this peti- 
tion, 

2, The learned ` advocate Shri D. D. 
Vyas appearing on behalf. of the defen- 
dants strongly opposed this petition 
mainly on the following grounds :— 

(1) Such a netition is rot maintainable 
under the provisions contained in S, 115 


of the Civil P. C. as the order passed by- 


the learned Civil Judge (S. D.) cannot 
be considered to be a ‘case decided” : 


(2) The order confirming the fram- 
ing of issues’ would operate as res 
judicata between the parties; and 


(3) The issues suggested were cover- 
ed by issue no, I and the same court 
had jurisdiction to decide issue no, 1 
ang it was not at all necessary to frame 
any more issues or refer the matter to 
the Tenancy Court. 

3. Now in order to appreciate te 
above contentions it may be stated that 
the suit is a suit for partition for cer- 
tain survey numbers situated in village 
Dabholi, In the plaint it was stated 
that out of the properties which were r2- 
quired to be partitioned, ene of the sur- 
vey numbers viz. survey no. 122 was a 
survey number in respect of which on- 
ginal defendant — Ramubhai Fakirbhai 
had obtained a certificate during the 
proceedings under S, 32G of the Act but 
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the tenancy rights of tha! survey num- 


8 ` ber belonged to joint Hindu family. In 


the written statement which was filed 
tha, faci was denied and it was sub- 
mitted by the defendants taat he alone 
was cultivating that land as a tenant. 
So far as issue no. 1 is concerned, it is 


` as under :— 


(1) Whether the suit property bear- 
ing survey no, 122 of Dabholi village is 
a joint family property ? 

4. Now the real guestion of contro- 
versy was as to -whether deceased- 
Ramubhai was a tenant of survey no. 
122 of village Dabholi or the tenancy 
rights were of the joint family of de- 
ceased Ramubhai and his deceased bro- 
ther Jinabhai. It may here be stated 
that so far as the parties are concerned, 
Fakirbhai is a common ancestor who 
had two sons (1) Jinabhai and (2) Ramu- 
bhai. . Plaintiff — Gandabhai is the 
son of Jinabhai and’ he filed suit against 
his uncle Ramubhai and as he expired 
his heirs and legal representatives are 
brought on record. These are the cir- 
cumstances under which the questions 
posed are required to be examined, We 
may state that the proceedings for which 
the legislature has provided an inde- 
pendent remedy or a differemt proce- 
dure and if the parties are not allowed 
to follow that procedure . that question 
would always amount to “case decided” 
and consequently such orders will be 
open to revision. If it can be‘ held that 
it was a case where jurisdiction was 
required to be exercised by a different 
forum and the civil court decided to 
exercise that jurisdiction itself it would 
be exercising the jurisdiction not vested 
in it by law and if such an order is 
allowed to stand it would cause a failure 
of justice and would cause irreparable 
injury to the party against whom -that 
order is made. Under these circum- 
stances the first objection of the learned 
advocate Shri Vyas would fail. 

5. In regard to the question of the 
res judicata, the learned advocate Shri 
R. N. Shah cited a case _ of Bhikhabhai 
Jethabhai v. J. V. Vyas, Addl. Collector 
reported in (1963) 4 Guj LR 873. The 
Division Bench of this Court held as 
under :— . aos 

“Any decision of a court which lacks 
inherent jurisdiction to try the matter 
cannot operate as res judicata in a sub- 
sequent proceeding. The doctrine of res 
judicata is based on estoppel by record 
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and no estoppel can be created by: ‘a 
nullity, If the decision of the executing 
court was a nullity, as being the deci- 
sion of a court suffering from inherent 
want of jurisdiction, such decision could 
not operate as res judicata.” 

The second objection, therefore, 
fails, 

6. The third question which is cf 
real controversy is as to whether the 
question is required to be raised by a 
separate issue and whether it is neces- 
sary to refer that issue to the Tenancy 
Court, For that purpose one has to look 
to S 70 (by of the Act which runs as 
under :— l 

"70. For the purposes of this Act the 
following shall be the duties and func- 
tions to be performed by the Mamlat- 
dar — 


also 


XXX XXX XXX 
(b) to decide whether a person is or 
was a tenant or a protected tenant or a 
B tenant; 

XXX . XXX 

S. 85 of the Act bers the 

of the Civil Court and it runs as urn- 
‘der :— 


ZKK.” 


“85. (1) No Civil Court shall have jur- 


isdiction to settle, decide or deal with 
any question which is by or under this 
Act required to be settled, decided or 
dealt with by the Mamlatdar or Tribu- 
nal, a Manager, the: Collector, the Guja- 
rat Revenue Tribunal or the State Gov- 
ernment, in appeal or revision or the 
State Government in exercise of. their 
powers of control. 

(2) No order of the Mamlatdar, the 
Tribunal, the Collector or the Gujarat 
' Revenue Tribunal or the State Govern- 
ment made under this Act shall be quės- 
tioned in any civil or criminal, court. 
' Explanation. — For the pürposes of this 
section a Civil Court shall. include a 
Mamlatdar’s Court constituted under the 
_Mamlatdar’s Courts Act, 1906.” 

- S. 85A of the Act runs as under :— 

“85A, (1) If any suit instituted, whe- 
ther before or after the specified date, 
in any Civil Court involves any issues 
which are required to-be settled, decid- 
ed or dealt with by any authority com- 
petent to settle, decide or deal with such 
issues under this Act (hereinafter re- 


‘+. ferred to as the “competent authority”) 


_ the Civil Court shali stay the suit and 
refer such: issties to. such’ competent ` au- 
thority ‘for determination, : 
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jurisdiction. 


~Saurashtra 


A.L R. 


(2): On. receipt -of such reference 
from the Civil Court, the competent 
authority. shall deal. with and decide 
such issues in accordance with the pro- 
visions of this Act and shall, communi-. 
cate its decision to the Civil Court and. 
such court shall thereupon dispose of 
the suit in accordance with the proce- 
dure applicable thereto, | 

Explanation. — For the ‘purpose of 
this section a Civil -Court shall include 
a Mamlatdar’s court constituted under_ 
the Mamlatdar’s Courts Act, 1906.” j 


7. The above provisions would clear- 
ly go to show | that the question as toj, 
whether a particular person was a 
tenant or not is' exclusively required to 
be determined by the Tenancy Court) 
and not only the jurisdiction of the Civil! 
Court is barred, but it is further pro- 
vided that if a ‘suit or proceeding is pen- 
ding in a civil court it would be stayed 
and the matter would be referred to the 
Tenancy Court, 


8. The learned advocate Shri Vyas 
draw our attention to two cases which 
are required to be referred to, The 
first case is Second Appeal No. 513 of 
1965 decided on 4-11-1965 by J. B. 

Mehta, J. (as he then was). It was a case 
where certain issues: were framéd by 

the High Court and the matter was re- 

manded for. the decision to the trial- 
court, Under those circumstances in- se- 
cond appeal it was held that new ques- 
tions could not be raised in Second 
Appeal, - Second decision is Second Ap- 
peal No. 281 of 1967 decided on 11-7- 
1972 by S.. H, Sheth, J, (as be.then was) 

where the only question which was 
argued was whether the occupancy cer- 
tificate granted to one Pitha Hira -was 
for his own benefit and whether there 
was evidence | io show that exclusive- 
occupation or exclusive possession was- 
adverse to the ‘plaintiffs. The question 
regarding jurisdiction of the Civil -Court 
was not‘at all raiseq and, therefore, 
that question was never required to be 
decided. Again. it was a case under the 
Barkhali Abolition’ Act. 

These two rulings. therefore. do not 
help the learned advocate Shri Vyas, 

On the contrary. the’ view which we are 

taking is one which is ‘supported. -bya 
case of Nanba, . Wd/o. Deceased Hemat- 
sinh Malubha v.- Ajitsingh Naghubhai 
_réported - in. (1976), 17> Guj LR 975. ' 


- Phat’ wasta. ‘case: -similar tothe “case: witht `. $ 


. 
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which we are dealing. 
was held as under:— 

“Therefore, where tle issue is he- 
ther the defendant is the sole tenam of 
the land in question or whether the 
plaintiffs and the defendants are joint 
tenants it falls within the ambit of =. 70 
(b) and cannot be iried by the Civil 
Court.” 

This ruling, is exactly on all fours so 
far as the case of freming of isswe is 
concerned and, therefore, this app-ica- 
tion is required to be ellowed. The or- 
der passed rejecting exhibit 40 is set 
aside and instead of the two issues 3ug- 
gested in exhibit 40 th= following issue 
is framed :— 

Whether Ramubhai was a tenant of 
survey No, 122 of village Dabholi or the 
tenancy rights were of the joint femily 
of deceased Ramubhai sr his deceased 
brother-Jinabhai ? 

. The matter will now go back to the 
learned Civil Judge who will refer this 
issue to the Tenancy Court for dectsion 
and stay the suit till this issue is d=cid- 
ed by the Tenancy Court. 

9. Rule is made absolute - 
order as to costs, 


In that case it 


with no 


Petition allowed. 
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National Insurance o., Baroda, Ap- 
pellant v, Diwaliben and others, Re- 
spondents, 


First Appeal Nos. 
1976, D/- 15-4-1981.** 


Civil P, C. (5 of 1908, O. 41, R. 2 — 
Cross-objections against co-responc2nts 
— Granting relief to <ppellant = irsur- 
ance company requiring reopeninz of 
question of liability of cther respondents 
viz., driver and owner of vehicle — 
Held cross-objections were maintaina- 
ble, (Motor Vehicles Act (1939), Sec- 
tion 110A), | 

In a motor vehicle accident two aai- 
mants claimed Rs, 30,000 and Rs. 15,C90/- 


1008 and 1002 of 





*Only portions approved for repor-ing 
by High Court are reported here. 
**Against 
Motor Accidents Claims Tribunal, Kaira 
-at Nadiad in M.A.C. Applns. Nos. 45 
and 46:of 1975. - 
LY/CZ/G179/81/RSK_ 
1982 Guj:/10 VI G—25 —~ - 
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decision of D. C. Gheewala- 


Guj. 145 


respectively by filing two claim petitions 
from all concerned opponents viz, driver 
of the truck, owner of the truck and the 
insurance company. The insurance com- 
pany was joined as an opponent from the 
very beginning to answer the full claim 
of the claimants, Instead of granting full 
claim of the claimants in both the peti- 
tions, the Tribunal assessed damages al 
lower figures in both the claim petitions 
and assessed the amounts payable by 
all the opponents. The insurance com- 
pany appealed praying for exonerating 
it from total liability from the claim of 
the claimants. On the question of main- 
tainability of the cross-objections filed 
by claimants for enhancement of dam- 
ages from the concerned parties liable to 
make good their claims from damages, 


Held, the present case squarely came 
within the exception to the general rule 
that normally no cross objections can be 
levelled by one respondent against other 
co-respondents and it must be held that 
cross-objections in the present case as 
levelled against the appellant and the 
co-respondents are maintainable so that 
the cross-objections against the appellani 
can be fully and effectively adjudicated 


upon. This is so because if that course 
is not adopted, an impossible situation 
would emerge. On the one hand, the 


claimants would be having a statutory 
right of cross-objections against the ap- 
pellant-insurance company as provided 
by express provisions of O. 41. R, 22. 
C. P. C. and on the other hand,. the 
Court will feel helpless in giving any 
relief to the cross-objecting respon- 
dents against the appellant insurance 
company by holding that no relief could 
be given to them because granting of 
relief will require reopening of the 
question which is intermixed with the 
liability of the other respondents, AIR 


1963 SC 1516, Rel. on, (Para 17) 
Cases Referred : Chronological Paras 
AIR 1963 SC 1516 17 
AIR 1950 Mad 379 (FB) 17 


M. D, Pandya, for Appellant in both 
the Appeals; N. C. Laheri for S. B. 
Vakil (for No. 1) in 1008 of 1975 and 
(for Nos, 1 to 9) in F. A, No. 1009 of 
1976; J. B. Patel (for Nos. 2 and 3) in 
F. A. No, 1008 of 1976 and (for Nos 10 
and 11) in F.A. No. 1009 of 1976, for 
Respondents, 


~ 
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JUDGMENT :— These two first the owner of the. truck as well as the 
appeals are filed by the insurance insurance company being opponents 


company which has insured the offend- 


ing motor truck which caused fatal in-- 


juries to two labourers on account of a 
vehicular accident, The claimants in 
the respective claim petitions before 
. the Tribunal had claimed differ- 
ent amounts. The Insurance Company 
was made liable to satisfy the concern- 
ed awarded. claims to the respective 
claimants in.. both the claim petitions. 
That has prompted the insurance com- 
pany to prefer these appeals under 
S. 110-D of the Motor Vehicles Act, 1939. 

2, I. Factual background. In order to 
appreciate the questions in controversy 
that have been posed for decision of this 
Court in the present appeals, it is ne- 
cessary to have a look at the factual 
background resulting in the present pro- 
ceedings. On 9-4-1974, the motor truck 


in question was driven by its driver, op-- 


ponent No, 1, in both the claim petitions. 
The said truck belonged to original 
opponent No. 2 Bhavani Transport Com- 
pany and it was insured by the appel- 
lant insurance company in both these 
appeals which was joined as opponent 
Nos,\3 in both the claim petitions. The 
case of the claimants is: that by about 
12-30 noon on 9-4-1974.. the truck in 
question being No. GTD 2110 was com- 
ing from Sevalia side being loaded 
with stones, Certain labourers includ- 
ing two deceased were travelling by -the 
said truck. The truck was proceeding 
towards Dakor side on the State high- 
way between Sevalia and Nadiad in 
Kaira district. When the truck reached 
Pansora bus stand, because of the ex- 
cessive speed with which the truck was 
being driven by its driver, one tyre of 
the truck burst. The driver lost con- 
trol over the steering, with the result 
that the truck left- 
down the parapet wall of a culvert and 
fell by the side of the road in a ditch 
_ having turned turtle. The conductor as 


well as other labourers who were tra- 


velling in the truck were crushed under 
. the stones and died on the spot, The 
' aforesaid accident resulted into two 
claim petitions under Section 110A of 
the Act before the M. A. C. Tribunal 
at Nadiad. In claim petition No, 45 of 
1975, the widow of the ` deceased la- 
bourer Vanabhai Lallubhai put forward 
a claim of Rs. 15,000/- by way of da- 
mages afainst the driver of the truck, 


the road,. broke 


Nos, 1, 2 and 3 respectively. The widow 
and minor children of another labourer 
who also lost his life in the accident viz, 
Maganbhai, filed companion petition num~ 
ber 46 of 1975 against the same set of 
opponents claiming damages to the tuné 
of Rs. 30, 000/-, 

3 to 7., xx XX . xx XX 

8. The Tribunal. as per purshis of 
parties at Ex. 28 in claim petition No. 45 
of 1975 consolidated both the claim 
petitions and’ recorded commor: evidence 


in claim petition; No. 45 of 1975, The 
Tribunal, on the evidence recorded, 
came to the conclusion that both the 


deceased died as a result of rash and 
negligent driving ‘of the truck in ques~ 
tion by its driver, Opponent No. 1 Op- 
ponent No, 2, Bhavani Transport Com- 
pany, the owner of the truck was held 
vicariously liable ‘ for the tortious ` act 
committed by its'driver. On the gues- 
tion regarding assessment of proper da- 
mages, the Tribunal held that the widow 
of deceased Vanabhai, the sole claimant 
m claim petition No, 41 of 1975, was 
entitled to get compensation te the tune 
of Rs. 12,000/- while the widow and 
minor children of deceased Maganbhai 
in companion petition No, 46 of 1975, 
were entitled to a total amount 
of Rupees 17,000/- which was ap- 
portioned amongst different elai- 
mants in fixed proportions. So far as 
liability of the concerned opponents to 
satisfy the awarded claims was con- 
cerned, the Tribunal took the view that 
all the original! opponents viz.,. the 
driver of the truck, the owner of the 
truck and the insurance company, were 
liable to satisfy : the full award of 
claims of both the petitions, Repelling 
the contention raised on behalf of the 
insurance company which ought to con- 
fine its liability to the act liability under 
the Workmen’s Compensation Act. the 
Tribunal held that both the deceased 
were travelling in the truck in question 
not under employment of the owner of 
the truck viz., opponent No. 2. but they 
were being paid their wages by persons 


who used to consign goods by truck be- 


longing to opponent No, 2° and bence, 
they cannot be considered to be em- 
ployees of opponent No. 2 and conse- 
quently the insurance company’s Nabi- 
lity was not restricted “to act Hability’ 
under the Workmién’s ‘Compensation Act. 


i 


1982 ` 


As noted above, the aioresaid common 
awards of the Tribunal in both the ‘claim 
petitions have resulted in the present 
two appeals at the instance of opponent 
No. 3 insurance company, In each. of 
these appeals, original claimants have 
filed cross-objections seeking enhanced 
eompensation against tre insurance com- 
pany viz. the present appellant in both 


` these appeals. as well as other concern- 


ed co-respondenis, 

9 to 15. xx xx XKX XX 
V. Maintainability of Cross Objections:— 

16. But that is not the end of com- 
troversy between the parties, As I have 
noted above while indicating rival con- 
tentions of the learned advocates for the 
respective parties, the claimants have 
filed cross-objections seeking enhance- 
ment of damages from the concerned 
parties liable to make cad their claims 
for damages, . 


17; Mr. Pandya foz the insurance 
company had a preliminary objection to 
urge so far as 
eross objections is concerned, He invited 
my attention to a decion of the Sup- 
reme Court in Panna Lal v. State of 
Bombay, AIR 1963 SC 1516, The facts of 
the case before the Supreme Court in 
the said decision were that the -plaintiff 


contractor had filed a suit for recover-, 


ing his contractual dues from the then 
Madhya Pradesh Government represent- 
ed by Deputy Commissioner of Bhandara 
as well as Gondia Muricipal Committee, 
Gondia as according to him, he had con- 
structed Bai Gangabai Memorial Hospi- 
tal situated within the limits of Gondia 
Municipality on the request of these 
concerned defendants. The trial Court 
decreed the suit’ of the contractor against 


State of Madhya Pradesh but dis- 
missed it against the Gondia Municipal 


Committee. The State cf Madhya Pra- 
desh carried the matter in appeal to 
the High Court of Bombay. - This appeal 
was allowed by the High Court by hold- 
ing that the State of Madhya Pradesh 
which was then substituted by the State 
of Bombay could not be held to have 
ratified the action of the contract as 
entered into by the Deputy Commis- 
sioner Bhandara. Under these circum- 
stances, no decree could be passed. against 
the State of Madhya Pradesh or against 
fhe successor State of ‘ Bombay. 
Thus. the appeal by the State Govern- 
ment was allowed. As there were three 
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Rule 22 expresses 
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companion suits, three appeals were 
filed by the State Government and all 
the appeals were: allowed against the 
common -plaintiff. At this stage, a re- 
quest was made by the plaintiff to pass 
decrees against the Deputy Commr., 
who was also a party defendant-respon- 
dent in all the concerned three appeals. 
The High Court rejected the said request 
on. the ground that thé powers of ithe 
Court under O, 41, Rule 33 C. P, Code 
cannot be made available in favour of 
the plaintiff-respondent as he had not 
filed cross-objections against the con- 
cerned defendant-respondent-Deputy 
Commissioner, Bhandara in each of the 
three appeals, Thus, in view of the 
Bombay High Court, cross-objections 
could have been filed under O. 41. R. 22, 
C. P. Code by the plaintiff against 
the concerned defendants co-respondent 
and as he had not done so the 
discretionary powers of the appellate 
court under O. 41, R; 33 could not be 
exercised, The aforesaid decision of the 
Bombay High Court resulted in further 
appeals to the Supreme Court. While 
deciding these appeals on behalf of the 
plaintiff, the Supreme Court observed 
that the High Court of Bombay was in 


-error when it held that on the facts of 


that case. the plaintiff could have filed 
cross-objections under O 41 R. 22 of 
the C. P, Code. In that connection, it 
was observed ind Das Gupta. J. as under 
(at p. 1520):— 


“Order 41, Rule 22 permits as a. 
general rule, a respondent to prefer an 
objection: directed’ only against the ap- 
pellant and it is only in exceptional 
cases, such as where the relief sought, 
against the appellant in such an objec- 
tion is- intermixed with the relief grant- 
ed to the other respondents. so that the 
relief against the appellant cannot be 
granted without the question being re- 
opened between the objecting . respon- 
dents and other respondents that 
an objection under Order 41, Rule 22 
can be. directed against the 
other. respondents. The use of the 
word “Cross-objection” in Order 41, 
unmistakably the in- 
tention of the legislature that the ob- 
jection has to be directed against the 
appellant......... That the legislature also 
wanted to give effect to the views held 
by the different High Courts that in ex- 
ceptional cases as mentioned above an 
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objection can be preferred by a respon- 
dent: against a co-respondent is indicat- 
ed by the substitution of the word ‘ap- 
pellant in the third paragraph by the 
words “the party who may be affected 
by such objection.” 

Thereatter, the Supreme Court held that 
“the wide wording of O. 41, R. 33 was 
intended to empower the appellate court 
to make whatever order it thinks fit, 
not only as between the appellant and 
the respondent but also as between a 
respondent and a respondent, It em- 
powers the appellate court not only to 
give or refuse relief to the appellant by 
allowing or dismissing the appeal but 
also to give such other relief to any of 
the respondents as the case may require. 
If there was no impediment in law the 
High Court in appeal could, therefore, 
though allowing the appeal of the de- 
fendant-appellant by dismissing the 
plaintiffs suits against it, give the 
plaintiff respondent a decree against any 
or all the other defendants who were 
parties to the appeal as respondents. 
While the very words of the rule make 
this position abundantly clear, the illus- 
trations put the position beyond argu- 
ment”, On the basis of the aforesaid de- 
cision, Mr, Pandya contended that in the 
present case, the claimanf-respondents 
in substance seek main relief against the 
co-respondents who are driver and 
owner of the insured truck and only 
incidentally and as an after effect of 
relief which they may get against these 
- concerned respondents, they seek en- 
hanced damages also against the insu- 
rance company and consequently O. 41, 
R, 22 cannot be pressed in service by 
the respective claimants, Mr, Pandya 
further contended that O. 41, R. 33, 
C.P.C. also would not be available to the 
concerned claimants as the same can be 
pressed in service only when while 
allowing the appeals of the insurance 
company some modification in the inter 
se rights of co-respondents was required 
to be made so as to adjust the liabilities 
and rights of the concerned respondents. 
Mr. S. B. Vakil, learned advocate for 
the claimants at this stage contended 
that the claimants were entitled to file 
cross-objections under O. 41, Rule 22, it- 
self, and that he was not invoking dis- 
cretionary powers of this court under 
O, 41, R. 33 of the Civil P.C, In view 
of the above posture adopted by the res- 
pondents-claimants, 


National Insurance Co., Baroda v. Diwaliben 


answer the full claim of the 


I am not called 


ALR, 
upon to consider th2 question whether 


the powers under O, 41. R. 33 could be 


invoked in the present case or not. Mr, 
Vakil’s only submission was that the 
very decision of the Supreme Court in 
Panna Lal’s case (supra) clearly notes 
an exceptional class of cases wherein 
cross-objections against the appellants 
and co-respondents! can be jointly main- 
tained, Mr, Vakil in particular placed 
great reliance on the observations of the 
Supreme Court to.the effect that in ex- 
ceptional cases, such as where the relief 
sought against the, appellant in such an 
objection is intermixed with the relief 
granted to the other respondents so that 
the relief against the appellant cannot 
be granted without the question being 
reopened between | the objecting respon- 
dent and other respondents that an ob- 
jection under O, 41, R. 22 can b2 direct- 
ed against the other respondents, Mr. 
Vakil’s contention | in this connection 
was that the claimants in both the claim 
petitions had claimed Rs, 30,000/- and 
Rs. 15,000/- respectively by way of 
damages. from all the concerned oppo- 
nents including the insurance company 
in clalm petitions Nos, 45 and 46 of 1975 
respectively, Mr.: Vakil submitted that 
the insurance company was joined as an 
opponent from tke very beginning to 
claimants. 
Thus, it was being sued as a party- 
defendant from: ithe inception of the 
claim petitions, Instead of granting full 
claim of the claimants in both the peti- 
tions, the Tribunal assessed damages at 
lower figures in both the claim petitions 
and assessed the amounts payable by 
all the opponents. Mr. Vakil submitted 
that once the conipany has come to this 
court as an appellent praying for ex- 
onerating it from: total liability from 
the claim of the ‘claimants, even though 
reduced claim was granted to the clai- 
mants by the Tribunal, the claimants by 
way of cross-objeciions directly levelled 
against the insurance company can jus- 


tiflably claim |_ that not - only 
the reduced cleims as granted by 
the Tribunal in- both the petitions 


against the opponents were justified but 
they were entitled to larger claim 
against the company to the extent of 
full coverage of the original claim as 
prayed for. Thus, cross-objections were 
directly levelled azainst the insurance 
company, Mr. Vakil then ‘submitted 


that the further relief to be:.granted to 
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the claimant-respondents as against the 
appellant company: was irretrievably 
intertwined and interm.xed with the 
question regarding liability of the assar- 
ed to meet the claim and unless tis 
question is reopened ketween the co- 
respondents, the main ccntention of the 


respective claimants against the insur- 
ance company cannot be effectively 
answered, Mr. Vakil submitted that 


this is exactly an exceptional case which 


was in term contemplated by fhe 
Supreme Court in Panna Lalľs case 
(supra) wherein cross-ebjections were 


held to be permissible, 3n the tacts of 
Panna Lal’s case (supra) the applicadl- 
lity of ‘the exceptiona. 
O. 41, R. 22, C.P.C, was not in issue ior 
the simple reason that the appellant- 
defendant’s appeal was dismissed by 
the High Court and the plaintiff was 
not claiming any relief against the said 
defendant which would require the High 
Court to reopen the decr2e which it kad 
become final between thə plaintiff and 
other set of defendants his co-respcn- 
dents viz, the Commissioner of Bhanda- 
ra, It was, therefore, submitted by Mr. 
Vakil that the presen: case is fully 
covered by the decision af the Supreme 
Court which in terms provides that 
eross-objections would be maintainable 
against co-respondents as granting of 
relief to the concerned c-aimants against 
the appellant company would requ-re 
reopening of the questior. between the 
claimants and the objeccing other co- 
respondents, Mr. Pandya, on the other 
hand, submitted that so far as relief 
which the claimants can ask by way of 
cross-objections against the company 
which is the appellant is concerned, it 
would be a limited relief regarding Xa- 
bility of the insurarice campany to satis- 
fy the claim of the claimants as decreed 
against the principal debtors or main 
responsible party that is. the insured. 
That the insurance company came in 
incidentally by way of contract of insu- 
rance or by virture of stetutory provision 
regarding compulsory coverage and it 
had limited defences under S. 96 (2) te 
answer the claim, Mr Pandya, there- 
fore, submitted that the -ross objections 
which merely seek to get enhanced com- 
pensation are primarily directed rot 
against the insurance company but 
against the assured and  consequent*y, 
exceptional category as emvisaged by tne 
Supreme Court in Panna Lal’s case 
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(supra) wherein  cross-objections are 
maintainable against co-respondents will 
not be available to the present respon- 
dent claimants, In this connection, Mr. 
Pandya invited my attention to paras 
16, 17 and 18 of the judgment of the 
Supreme Court in Panna Lals case 
(supra) and submitted that the Supreme 
Court had approved of the reasoning of 
various High Courts including the Full 
Bench of the Madras High Court in the 
case reported in AIR 1950 Mad 379 to 
the effect that O. 41. R, 22 conferred 
only a restricted right on the respon- 
dent to prefer objection to the decree 
without filing a separate appeal; that 
such objection should as a general rule 
be primarily against the appellant 
though in exceptional cases, it may in- 
cidentally be also directed against other 
respondents, Mr, Pandya submitted that 
in the present case, cross objections are 
primarily directed against the co-res- 
pondents and only incidentally directed 
against the appellant and hence they do 
not fall within the recognised exception 
to the main rule that  cross-objections 
must be directed against the appellant. 
It is not possible to accept the said con- 
tention of Mr, Pandya. It is clear from 
the record of the case that the insurance 
company had been joined as opponent 
No, 3 in the petitions from their incep- 
tion. The concerned claimants were 
demanding the amount of full damages 
of Rs. 30,000/- and Rs. 15,000/- against 
all the concerned opponents including 
the insurance company, Instead of 
granting full claim, the Tribunal grant- 
ed limited claims of both the concerned 
claimants against all the three oppon- 
ents. When; one of the opponents, be- 
ing insurance company, files appeals to 
this court requesting this court to fully 
exonerate it from its liability to meet 
any part of the claims, the claimants can 
justifiably cross object and submit that . 
not only the appellant should not be 
exonerated from the reduced liability of 
the award of damages as granted by the 
Tribunal but in fact. the appellant com- 
pany is liable to answer the entire 
claims as prayed for by the claimants 
in their claim petitions, To that extent, 
it cannot be said that the cross objec- 
tions are not primarily directed against 
the appellant company, I must make 
it clear that I am not considering the 
question as to whether the claimants 
would have been justified in maintain- 
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ing their cross-objections against the 
co-respondents-driver and the owner of 
the vehicle in absence of a finding 
having been reached by this court that 
the insurance company was liable to 
make good the entire claim, In other 
words, if I had allowed the appeals’ of 
the insurance company and had fully 
' exonerated it from meeting the claims, 
a further question would have arisen as 
to whether the cross-objections by the 
claimants for enhanced compensation 
could have at all survived against other 
respondents in the absence of any relief 
being granted against the appellant- 


insurance compary. Under the afore- 
said circumstances, it could. have been 
argued . with more emphasis by Mr. 


Pandya that in such an eventuality, the 
cross-objections would have been purely 
directed against the co-respondents alone 
but this is not the situation which 
obtains in the present case, I have 
already held that the insurance com- 
pany is liable to answer the entire 
claim. Once that finding is reached, 
the cross-objections of the claimants 
become fully operative and = start to 
apply with all vehemence demanding 
full coverage of their entire claims 
against the insurance company. -Ques- 
tion whether the claimants can get their 
entire claims satisfied by the appellant- 
insurance company would necessarily 
require the court to consider the fur- 
ther question of assessment of proper 
damages, Moment that arena of con- 
troversy is reached, the co-respondents 
which are the assured and the motor 
driver -can. certainly urge with emphasis 
that the question regarding assessment 
of damages qua them has become final 
subject of course to the operation of 
cross-objections under O, 41, R. 22, °C. P. 
Code, Consequently, if it is held and it 
has got to be held that cross-objections, 
on general principle. under O; 41, R, 22 
can be filed against the appellant and 
as the claimants-respondents have filed 
their cross-objections against the appel- 
Yant-insurance company in search of 
wider coverage against the insurance 
company to the extent of their full 
claims, the efficacy of these cross-objec- 
tions will be rendered illusory in the 
absence of reopening of the question 
regarding award of proper damages in 
favour of the -claimants-respondents 
against co-respondents, the assured ‘and 
‘the main tortfeasor-driver of the vehi- 
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cle, It must, therefore, be held that no 


„relief can be granted to the respondents- 


claimants: in their cross objections 
against the appellant without the ques- 
tion being reopened between the object- 
ing co-respondents viz. the owner and 
the driver of the truck, Limited nature 
of defences available to the insurance 
company under! S. 96 (2) (b) indicates 
that question ini controversy between 
the _. appellant ‘and the cross-objecting 
respondents necessarily poses an inter- 
twined question’ regarding liability of 
the other concerned respondents and 
that question will have to be reopened 
so that cross-objections of the claimants 


. against the insurance company can be 


effectively adjudicated upon. If that 
course is not adopted, an impossible si- 
tuation would emerge, On the one 
hand, the claimants would be having a 
statutory right of  cross-objection 
against’ the appellant-insurance company 
as provided by’ express provisions of 
O., 41, R,°22, C.P.C. and -on the other 
hand, the court will feel helpless in 
giving any relief to the cross-objecting 
respondents against the appellant insu- 
rance company by holding that no relief 
could be given to them because granting 
of relief will require reopening of the 
question which is intermixed with the 
liability of the other respondents, That 
is precisely why: exception to the rule 
that normally no! cross-objections can be 
levelled by one respondent against, other 
co-respondents has to be made in such 
exceptional cases; It must, therefore, 
be held that the'present case squarely 
falls within the exception to the general 
tule as envisaged by the Supreme 
Court in Panna Lal’s case (supra), and 
it must be held [that cross objections in 
the present case as levelled against the 
appellant and the co-respondents are 
maintainable so that the cross-objections 
against the appellant can be fully and 
effectively adjudicated upon. This dis- 
poses of the : preliminary objection 
raised by Mr, Pandya as well as by the ` 


contesting respondents viz. the owner 
and driver of the truck, ) 
18 to 20. x X X x x ZX 


Order accordingly. | 
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P. D. DESAI AND B, K. MEHTA, JJ. 


' United India Insurance Co, Ltd., Ah- 
medabad, Appellant v. Jayaben and 
others, Respondents, — 

First Appeal No, 1563 of 1981, DA- 
20-1-1982. * | 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident — Compensation 
from insurer — Amount of — Assess- 
ment- of claims tribunal exceeding 
amount claimed — Contributory —negli- 
gence found — 50% of assessed amount 
granted — Amount granted not exceed- 
ing amount claimed — Order is legal. 

The assessment of the claims tribunal 
regarding compensation from the insu- 
rer in an accident claim exceeded the 
amount claimed as compensation, Find- 
ing contributory negligence, 50% of the 
amount assessed was granted. The 
amount actually granted as compensation 
did not exceed the amount claimed. A 
contention was raised by the insurer 
that 50% of the amount claimed and not 


.50% of the amount assessed as awarda- 


ble, should have been granted. 

Held, that as the amount granted did 
not exceed the amount claimed, order 
was legal. 1978 Acc, CJ 59 (Guj.) Rel. 
on. y. (Paras 3, 4) 
Cases Referred: Chronological Paras 
1978 Ace CJ 59 (Guj) 3 

P. V. Nanavati, for Appellant. 


P. D, DESAI, J:— In the claim peti- / 


tion instituted by the dependents of the 
deceased Motor Cyclist, who was killed 
in the course of an accident in which 
the ‘other vehicle involved was a tanker 
insured by the appellant-Insurance Com- 
pany, the compensation claimed was in 
the sum of Rs. 2,00,000/-. The Tribunal 
found that the deceased and the driver 
of the. tanker were equally negligent 
and that both had contributed in equal 
measure to the happening of the acci- 
dent. Having made the aforesaid find- 
ing, the Tribunal proceeded to assess 
damages, On a consideration of the 
evidence, the Tribunal found that the 
damages awardable to the claimants 
under different heads worked out to Rs. 
2,84,344/-. In view of its finding on the 
issue of contributory negligence, how- 


* Against decision of B. A. Patel, Motor 
Accidents «Claims Tribunal (Main) 
Surat, in M.A.C. Petn: No, 12. of 1980. 
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ever, the Tribunal held that the claim- 
ants were entitled to compensation in 
the sum of Rs. 1,42,172/- only, the said 
amount being one-half of the damages 
assessed by the Tribunal as payable to 
the claimants. 

2. The sole contention of the appel- 
lant is that the Tribunal should ` have 
made it liable to pay by way of com- 
pensation .a sum of Rs. 1,00,000/- (being 
50% of the amount claimed) only , not 
Rs, 1,42,172/- (being 50% of the assessed 
damages), : 


3. We are unable to agree. An iden- 
tical question fell for consideration be- 
fore one of us, namely. myself, in First 
Appeal No. 523 of 1975 decided on Sept. 
9, 1977*, under somewhat similar cir- 
cumstances, In that case the injured 
claimant had instituted a claim petition 
wherein the claim for compensation was 
restricted to Rs, 9,999/-. The Tribunal, 
on assessment of evidence, had found:— 

(1) that there was contributory neg- 
ligence to the extent of 50% on the part 
of the claimant, | 

(2) that having regard to the evi- 
dence on record the claimant was en- 
titled to an award in the sum of Rupees 
21,000/-. l - 

(3) that, however, the claimant 
having restricted his claim to Rs. 
9,999/-, he was not entitled to claim 
damages in excess of the said sum, and 

(4) that since the liability in respect 
of the accident was apportioned between 
the claimant and the tortfeasor in the 
ratio of 50:50. the claimant was entitled 
to damages in the sum of Rs. 4,999-50 
paise being 50% of the amount claimed, 

The claimant, feeling aggrieved by 
the said award, preferred the aforesaid 
First Appeal and, inter alia, contended 
that the Tribunal. even if it was right 
in apportioning the blame for the acci~ 
dent between the claimant and the tort- 
feasor in the proportion of 50:50, ought 
to have awarded damages in the sum 
of Rs, 9000/-, being the damages, claim- 
ed and not in the sum of Rs. 4,999-50 
paise; being 50% of the amount: claimed 
by way of damages. This Court upheld 


the contention of the claimant im the 
following terms: . 
U TEE having reached the conclusion 


that the appellant was in law entitled 
to damages in the sum of Rs, 21,000/-, 
all that the Tribunal could have done 


*Reported in 1978.Acc.CJ 59 (Guj). 
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was to have made allowance to the ex- 
tent of 50% in the said amount of Rs. 
21,000/- and held that the appellant was 
entitled to Rs, 10,500/- on the basis of 
50:50 apportionment of liability between 
the appellant and the first respondent. 
Since-the amount of damages arrived at 
as aforesaid. namely. Rs. 10,500/- was 
in excess of the amount claimed, the 
Tribunal ought to have allowed the full 
claim made by the appellant, It is not 
open, in a case like the present to allow 
the apportionment to project into the 
claim made in the claim petition, Since 
even in the case cf a restricted claim 
the Tribunal has to first arrive at the 
conclusion as to what is the true amount 
of damages which are awardable to a 
claimant, suitable allowance or deduc- 
tion on account of apportionment of 
liability has first to be made after 
having arrived at the principal amount 
of damages. If on account of such allow- 
ance or deduction the amount award- 
able is Jess than the amount claimed. 
then, of course, the award cannot exceed 
the sum awardable as aforesaid, If, 
however, the sum awardable as afore- 
said is in excess of the claim made by 
the claimant, then. no further reduction 


is required to be made and the claimant ` 


would be entitled to the full amount 
claimed in the petition. Damages award- 
able and damages claimed are two dis- 
tinct concepts and in a case like the 
present any deduction or allowance to 
be made on account of apportionment 
of liability has to be effected in the da- 
mages awardable and not the damages 
claimed, The Tribunal was, therefore, 
in error, in the facts and circumstances 
of the present case, in not awarding to 
the appellant the full amount of Rs. 
9999/- ` 
the said amount was less than the 
amount which was awardable, ie, Rs. 
10,500/-.” 


4. We are in agreement with the 
view expressed as above, -Under the 
circumstances the contention advanced 


on behalf of the appellant must be re- 
jected, 

5. No other point was urged. 

6. Under . the circumstances _ 
appeal is summarily dismissed. ae 

7. No orders on civil application, 

8. Mr. P V, Nanavati orally prays 
for a certificate of fitness under Article 
-133 of the Constitution - of India, We do 


the 


Ishwarlal v. Labhshankar 


claimed by him in as-much as- 


A. LR 


not think that the appeal raises a sub- 
stantial’ question’ of law of general 
public importance which needs to be 
decided by the Supreme Court. . Under 
the circumstances the request for a 
certificate is rejected, 

Appeal dismissed, 
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Ishwarlal Pranjivandas and another, 
Appellants v. Labhshankar Hargovind- 
das Bhatt, Respondent, 

Second Appeal | No, 211 of 1980, 
17-12-1981. * 

(A) Bombay Rents, Hotel and Lodg- 
ing House Rates | Control Act (57 of 
1947), Ss, 50, 12 — Suit for eviction — 
Appeal — Rent Act made applicable 
during pendency | of appeal to premises 
in question — Suit is not required fo be 
dealt with and decided under. provisions 
of Rent Act. (1969) 10 Guj LR 857 
Foll. (Para 4) 


(B) Transfer of Property Act (4 of 





D/- 


1882), S. 106 =] Tenancy — Notice for. — 
termination — Validity — Death of 
tenant — Tenancy rights devolve on all 


heirs — Notice served on some heirs 
(co-lesse€es) — Lease cannot be said to 
be terminated in ‘accordance with law. 
AIR 1963 SC 468; Distinguished. 
| (Paras 5, 6) 


(C) Civil P, C. (5 of 1908), O. 1. R, 9 
~ Non joinder of parties — Decree for 


eviction passed ‘against some -of co- 
lessees —- Other co-lessees not made par- 
ties —- Tenancy nct duly terminated by 
giving notice to all co-lessees — Decree 
cannot be confirmed against lessees 
against whom it was passed and is liable 
to be set aside. (Transfer of Property 


Act (1882) S. 106): (Para 7) 
Cases Referred : 4 Chronological Paras 
(1969) 10 Guj LR|-857 4 
AIR 1963 SC 468 6 


Suresh M. Shah, for Appellants; -D. U. 
Shah, for Respondent. 

N. H. BHATT, J.:— This appeal has 
been referred to [-this Division Bench 
because the learned single Judge- No V. 
Bedarkar, J., by his order dated- 12th 
April. 1981, thought that two important 
questions of law rose in this second 





*Against decision iof © Nagin N. Gandhi 
Dist. J., Bhavnagar in a T 
No. 19 of 1979. : xs 
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` come to be confirmed by the 


‘es 
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appeal, brought here bz the original 
defendants of the Regular Civil Suit 
No, 18 of 1976, decreed against them by 
the learned Civil Judge (Junior Divi- 
sion), Umrala, whose judgment fad 
District 
Sudge Bhavnagar, in the Regular Civil 
Appeal No. 19 of 197& preferred by 
these very appellants, 


2. The appellants are the original 
defendants against whom. a suit for ps- 
session of the rented shop was initia-ed 
by the respondent-landiord. The shop 
is situated at village Dholavishi in 
Umrala Taluka of Bhavnagar District. 
The plaintiff had purchased the said pro- 
perty on August 2, 1976, from its earlier 
owner and after termincting the tenan- 
cy, he had filed the suit on 7th Oct, 
1976 for taking possession. ‘The defen- 
dants had, inter alia contended that 
the suit was bad for want of a proper 
notice to be served on all the heirs of 
the deceased tenant.. 4s, during zhe 
trial of the suit, the Rert Act was aot 
applicable, the learned Judge decreed 
the suit, During the pendency of the 
appeal, however. the Rent Act admit- 
tedly came to be made epplicable to zhe 
area in question in respect of premises 
used for residence and business. A .con- 
‘tention was not raised b2fore the appel- 
late Court that as per S, 50 of the Bam- 
bay Rent Act, the suit was required to 
be dealt with and decided as if it was 
a suit under the Bombar Rent Act, end 
it was even conceded by the learned 
Advocates appearing for the respective 
parties that the suit was to be treated 
as one filed under the provisions of -he 


Civil Procedure Code read with the 
Transfer of Property Act, 1882. The 
learned District Judge confirmed -he 
decree of eviction, 

3. When the matter was before this 
High Court, the original defendants 


raised the contention thet as the Bom- 
bay Rent Act had come io be made ap- 
plicable during the pendency of the 
appeal. the suit was required to be 
dealt with and decided under the pro- 
visions of the Bombay Kents, Hotel and 
Lodging House’ Rates Control Act and 
it was further contendsd that as the 
case was not falling under Section 12 11) 
or Section 13 of the Bombay Rent Act, 
the decree was liable to be set at nau- 
ght. . Secondly, it was urged before the 
learned single Judge, that if the Rent 
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Act was not applicable, the tenancy .of 
late Pranjivandas who died somewhere 
about 1962 or thereabout had devolved 
on all his heirs including the defendants 
who were the Co-tenants over and 
above the other heirs and the tenancy 
being indivisible and not terminated by 
service of notice on all the co-lessees. 
the suit was bad. The learned single 
Judge found that both the points called 
for a considered opinion of the Divi- 
sion Bench of this Court and he made 
the reference. Hence the present second 
appeal before us, 


4. As far as the first contention is 
concerned, the Division Bench of this 
Court has already concluded the ques- 
tion once for all. The case to be refer 
red to in this connection is the judg- 
ment of the Division Bench of this 
Court in the case of Keshavlal Pragji 
v. Dwarkadas Dokaldas, (1969) 10 Guj 
LR 857. An identical contention was 
raised before the Division Bench by 
placing heavy reliance on the proviso 
to Section 50 of the Bombay Rent Act. 
But the Division Bench overruled that 
contention, We do not think that this 
question can be now reagitated before an- 
other Division Bench of this Court. We, 
therefore, reject the first contention ad- 
vanced on behalf of the appellants, the 
original defendants, 


5. Coming to the second question, 
we, however, find that the plea rests 
on the firm footing, Even the learned 
District Judge in paragraph 6, of his 
judgment holds that the relation bet- 
ween the parties was governed under 
the provisions of the T. P. Act, 1882; 
that the defendants’ father was formerly 
the tenant in occupation of the suit pre- 
mises and at that time his landlord was 
the predecessor-in-title of the plaintiff 
and that, in absence of a specific con- 
tract coming forth, it was to be presumed 
under Sec, 106 of the T. P, Act, 1882, 
that the: lease was from month to 
month, terminable on the part of either 
the lessor or the lessee by fifteen day's 
notice expiring with the end of the 
month of tenancy. The learned Judge, 
however, curiously - enough, thought 
that “Lease of such nature does not 
create any estate in favour of the lessee. 
Lessee is a tenant at will whose tenancy 
can be terminated under the  provi-. 
sions of the T. P, Act, 1882. The lessee 
having no estate in such leasehold pro- 
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perty, such lease would come to an end 
on the death of the lessee xx xx” 


We, with respects, say that the learned 
Judge is in utter confusion in the matter 
of the above observations of his, The 
tenancy is a transfer of right to enjoy 
the property and even a tenancy run- 
ning from month to month is also an in- 
terest of the lessee. When the learned 
Judge held that the lease is both trans- 
ferable and heritable, it was inevitable- 
_for him to hold that the tenancy rights 
of late Pranjivandas had devolved by 
cperation of law on all his legal heirs, It 
is; therefore, difficult to agree with the 
submission even of Mr, D.U. Shah that 
this tenancy was a tenancy at will or that 
it did not require to. be terminated by 
a notice to be served on all the co-les- 
sees. Unfortunately for the landlord, 
notice was served only on the present 
defendants. _In their reply, the defen- 
dants had specifically raised this con- 
tention that the tenancy rights had 
vested, not only in them, but in others 
also. But, unfortunately, no hint was 
picked up from this and no_ attempt 
[xas made to serve the other alleged co- 
lessees with the notice of terminating 
their interest. That having been not 
done, the lease cannot be said to. have 
been terminated in accordance with law. 


6. Mr, D. U. Shah, the learned Ad- 
vocate appearing for the respondent- 
landlord, however, submitted placing re- 
liance on the judgment of the Supreme 
Court in the case of Kanji Manji v, The 
Trustees of the Port of Bombay, AIR 
1963 SC 468, that service of a notice on 
one of the many joint lessees is suffici- 
ent to meet with the requirement of 
S, 106 of the T. P. Act, 1882, Para 7 
of the reported judgment very clearly 
shows that it was a joint tenancy as un- 
derstood in law. In the case of “joint 
tenancy” and “joint ownership”, the 
strvivor gets the interest of the deceas- 
ed “joint or tenant or owner”, This is not 
a case of the typ2. This is a case of 
“tenants-in-common”. When heirs get 
certain property of a deceased under the 


rule of inheritance, they get the pro- 
perty in ‘defined’ and ‘definite’ shares. 
In other words, they are ‘tenants-in- 


' coramon’, One co-tenant is not the 
agent or the representative of the other 
co-tenant or co-tenants, Each is the 
master of his or her own rights, A land- 
tord, in such a situation, has to terminate 
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We 
sizuation in 


the ‘interest’ of ail those people. 
however, do envisage a 
which the notice. intended for all is 
served on one of the’ persons and, in 
such a case, it may be argued plausibly. 
that the notice to one is a notice to alk 
Such is not the case here. As stated by 
us above, despite: a categorical retort in 
the reply to the, notice, the things un- 
fortunately were taken lying down by 
the landlord, In this view of the matter, 
the second question is required to be 
decided in favour of the appellants, 

T. Mr. Shah’s last submission also 
deserves to be noted. He submitted that 
gua these appellants, the decree should 
be confirmed leaving the landlord to 
have his recourse against the other co- 
lessees. The reference to O. 1, Rule 9, 
Civil P, C., was made in this connection, 
Had the matter been a simple one, we 
would have been required to accede to 
the request, nay, we would have been 
obliged to do so. Non-~joinder of parties, 
unless fatal, is not to be made much of, . 
However, the Courts always refrain 
from passing the decrees in futility, If 
the tenancy ‘remains not duly terminat- 
ed, no useful purpose can be said to be 
served by confirming the decree only} 
qua some of the lessees, In this- view 
of the matter, we’ do not uphold this 
Jast-mentioned submission put forward 
by Mr. D, U, Shah for the respondent- 
landlord. K o 

8. The result is that. on a technical 
ground, the second appeal is required to 
be allowed by setting aside when judg- 
ments and decrees of both the Courts ~ 
below. With the consent of Mr. S, M. 
Shah, the learned Advocate appearing 
for the original, defendants, we, how- 
ever, say. that the parties shall bear their 
own costs throughout, 

Appeal allowed, 
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The Signath Dudh Utpadak Mandati, 
at Suva, Petitioner v. The Narmada — 
Dudh- Utpadak :Mandali and another, 
Respondents, et ; 

Special Civil Appln, No. 2268 of 1980, 
D/- 21-7-1981." ` e | l 
*To set aside order passed by Addl, Re- 
gistrar (Adm. Appeals). Ahmedabad. 

D/- 7-8-1980. ` 
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Gujarat ea hae . Societies, Act 
(10 of 1962), Ss. 9, 153 and 156 — Noti- 
fication No. DDC-1163/398-A of 1963 
dt. 25-3-1963 — Registration of Socicties 
— Delegation of powers of District Re- 
gistrar ‘and Assistant District Registrar 
to Jhilla Panchayat — Orders passed 
by Jhilla Panchayat unier Section & in 
exercise of such powers Appeal 
against such orders would lie to Regis- 
trar. 

Where the State Government has by 
Notification No. DDC-1163/398-A of 
1963. Dt. 25-3-1963 delegated the powers 
which are exercisable . by the District 
Registrar, Co-operative. Societies and As- 
sistant District Registrar Co-operetive 
Societies as conferred cn them by the 
Registrar to the Jhilla Panchayat, the 
appeal from orders passed by the Jhilla 
Panchayat under Section 9 in exercise 
of such powers would “ie to the Regis- 
trar since they are in fact and substance 
the powers exercisable by the Dis-rict 
Registrar or Assistant District Registrar 
of Co-operative Societies. (Para 6) 

Further, the powers ef the Registrar 
to hear appeal has not been transferred 
to Jhilla Panchayat by notification. As 
a matter of fact Item 3 of the Schedule 
to the said notification is pertaining to 
the transfer of powers of Registrar 
under S. 24 which prcvides for admnis- 
sion to membership. of prescribed soci- 
eties, if the State Government had in- 
tended to delegate the powers of the 
Registrar of . Co-operative Societies to 
hear’ appeals to District Panchayat from 
the orders of the District Registrar ‘or 
Assistant District Registrar ‘as provided 
in Section 153 (1) (b) the- notification 
would have certainly included that 
power with reference žo the relevant 
section of the Act.. (Paras €, 2 

C. G. Mehta, for Petitioner; S, 
Belsare, (for No, 1) anc C. K. Takwani. 


‘Asst. Govt, Pleader inszructed by Bhai- 


shanker Kanga and Girdharlal 
No, 2), for Respondents 
ORDER :— A short. question waich 
arises in this petition is whether the 
appeal filed before the Registrar of Co- 
operative Societies is competent or not 
from the order made by the Assistant 
District Registrar (Co-operative Sociecies) 
Jhilla Panchayat, Bkaruch directing 
that the registration of respondent No, 1 
Society will continue. A few facts reed 
be noticed in order to appreciate the 
rival contentions of the parties before me. 


(for 
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2, The petitioner-Society applied for 
registration in the office of the Taluka 


Development Officer, Vagra on Septem-. 
ber 28, 1976, It appears that on July 27. 


1976 a similar application was present- 


ed by. the Chief Promoter of respondent 
No. 1l-society in the’ same office, The 
application of respondent No. 1-society 
was forwarded on Oct, 14, 1976, In the 
meeting held on Oct, 19, 1976 of the 
concerned Sub Committee of the District 
Panchayat, it was decided to register 
only one society from village Suva and 
accordingly the application of respon- 
dent No. i-society was accepted and the 
petitioner-Soclety was intimated that it 
was not permissible to register two so- 
cieties having the same objects from the 
same village in the larger interest of 
the co-operative movement, The peti- 
tioner-society being aggrieved with this 
decision of the Assistant District Re- 
gistrar preferred an appeal in the Court 
of Additional Registrar, Gujarat who is 
respondent No. 2. herein. By order of 
Oct, 26. 1977, the Additional, Registrar 
allowed the: appeal and set aside the 
order of the Assistant District Registrar, 
Jhilla Panchayat. Bharuch on 22-11-76 
according registration to respondent 
No. l-society, and the matter was re- 
manded te the concerned Sub Committee 
of the Bharuch Jhilla Panchayat for 
deciding the matter afresh, The Assis- 
tant District Registrar of the Jhilla Pan- 
chayat threafter by his order of August 
29, 1978, decided to accord the registra- 
tion to the petitioner-society and con- 
sequently withdrew the registration ac- 
corded to respondent No, . i-society 
with the result that the. matter was car- 
ried again in appeal by the respondent 
No, 1-society before. the Additional Re- 
gistrar of the Gujarat who dismissed 
the appeal. In spite of the dismissal of 
the appeal. the Assistant District Re- 
gistrar (Co-operative Societies) Bharuch 
Jhilla Panchayat by his another order 
of July 17, 1980, decided to continue the 
registration -of the respondent-society. 
The’. petitioner-society, therefore, again 
carried the matter before the Additional 
Registrar under Sec. 153 of the Guja- 
rat Co-operative Societies Act since in 
effect the said order amounted to grant 
of the registration under Section.9 of 
the Co-operative Societies Act. Sur- 
prisingly the Additional Registrar re- 
turned the memo of appeal by his order 
of August 7, 1980. holding that the ap- 
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peal was incompetent before him and 
the petitioner-society should prefer a 
revision application before the Govern- 
ment of Gujarat in Agriculture, Forests 
and Co-operative Department at Gandhi- 
nagar. It is this, order which is chal- 
lenged in this petition. 

3. I am of the opinion that this peti- 
tion must be allowed obviously for the 
following reasons : 

In the first place nothing has been 


stated in the impugned order as 
to how the appeal of the peti- 
tioner-society was not competent and 


more particularly because on earlier 
three occasions the appeal was en- 
tertained by the same authority. Apart 
from’ this infirmity it is difficult to ap- 
preciate that how the Additional Regis- 
trar refused to entertain the appeal 
since it was exfacie competent before 
him in view of the clear provision con- 
tained in Section 153 (1) (b) of the 
Gujarat Co-operative Societies Act, 1962. 


However, at the time of hearing of this’ 


petition, the learned Assistant Govern- 
ment Pleader. appearing for the res- 
pondent No. 2 pointed out to me that 
the- powers of the Registrar, inter’ alia. 
under Section 9 of the Gujarat Co-ope- 
rative' Societies Act as conferred on the 
District Registrar or the Assistant Dis- 
trict Registrar have been delegated to 
the Jhilla Panchayat by the State Gov- 
ernment in exercise of its power under 
S. 156 of the Gujarat Panchayats Act. 
S. 156 of the Gujarat Panchayats Act 
provides for delegation of powers of 
Registrar of Co-operative Societies -to 
Panchayat. The material part of the said 
section, so far as relevant for the pur- 
poses of this petition, reads as under:— 
156. (1) °° Notwithstanding anything 
contained in the Bombay Co-operative 
Societies Act, 1925, or any other corres- 
ponding enactment for the time being in 
force in the State of Gujarat, the State 
Government, having regard to the Pan- 
chayat Functions List may subject. to 
such conditions as it may think fitto im- 
pose, by an order published in the Offi- 
cial Gazette, delegate fo a district pan- 
chayat and the taluka panchayats subor- 
dinate to it, such powers, functions and 
duties of the Registrar or any other au- 
thority under the said Act or enactment 
as may be specified in the order. 
_ (2) In particular, such order may pro- 
vide for the delegation of powers rela- 
ting to:— ms K 
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(a) the registration of co-operative 
societies; 

(b) x x | x 

(c) appeals arising out of non-admis- 
(ee of members in a co-operative socie- 
y; 
(d) to G) xxi xo è x x 

4. The State Government has by 
notification issued'in the Rural Develop- 
ment Department bearing Noa, DDG- 


1163/398-A of 1963 dated Mar, 25, 1963 - 


delegated the powers of Registrar as 
specified in the | Schedule annexed to 
the said notification to the District Pan- 
chayat subject to: the - conditions men- 
tioned therein. The material part of 


that notification as far as relevant for 


our purposes is set out hereinbelow - 
“Rural Development Department 
Order | 
Sachivalaya, Ahmedabad-15, 25th March, 
1963. | 


~~ Gujarat Panchayats Act. 1961. 

Number DDC-1163/398-A of 1963 — 
Under Section 156 of the Gujarat Pan- 
chayats Act, 1961! Government is pleas- 
ed to delegate to the District Panchayats 
powers of the Registrar as specified in 
the Schedule annexed hereto subject to 
the condition that} the powers shall be 
exercised in respect of the types of 
Societies for which the powers are ex- 
ercisable by the District Registrar, Co- 
operative Societies, and the Assistant 
District Registrar,,; Co-operative Societies 
as per powers delegated to them under 
Registrar’s order No. ADM/A dated 7th 
January 1963 or as may be delegated 
from time to time and in respect of the 
societies whose share capital does not 
exceed Rs, 2,00,000/- and whose bye 
Jaws are according to model ones:—. 


SCHEDULE 
Sr, Powers |! Section of Gujara 
No. | |e Co. operative So- 
g eieties Act No, X 
of 1962 under 
i which powers 
4 are exercisable, 
1, 9, l 3. 


l. The Registration of Co; Section 9 
operative coe 


¥ p 

3. Appeals arising! out of Section 24 
non-admission of meme _ 
bers in a Co-operative 





4, to 10. A * * * 
9 XX XX xx l 
3. XX . xXx XX xx: 
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5. This notification is published in the 
Gujarat Government Gazette Part I-A 
dated April 4, 1963. It was therefare 
urged by the learned Assistant Govern~ 
ment Pleader on the basis of this noti- 
fication that since the impugned order 
has been made by the Assistant District 
Registrar (Co-operative Societies) Bher- 
uch Jhilla Panchayat, it is an order of 
the District Panchayat and, therefore, 
only revision is competent against the 
said order under Section 305 of the 
Gujarat Panchayats Act, 


6. Though the contention appears to 
be attractive, I am afraid it will not 
stand the scrutiny for the simple reason 
that in the first place tke District Pen- 
chayat exercises the powers of Registrar 
under Section 9 of the Co-operative 
Societies Act; particularly those powers 
which are exercisable. by District Regis- 
trar, Co-operative Societizs and the As- 
sistant District Registra>. Co-operat.ve 
Societies as conferred or. them by he 
Registrar and, therefor2, the app2al 
from orders in exercise of such pow=rts 
would lie to the Registrar since they 
are in fact and substarce the pow=2rs 
exercisable by the Distr-ct Registrar or 
Assistant District Registrar of Co-ope~ 
rative Societies under tke Gujarat Co- 
operative Societies Act. Secondly. ihe 
power of the Registrar to hear appeal 
under S, 152 has not been transferred 
to Jhilla Panchayat. As a matter of fact 
item 3 of the Schedule tə the said noti- 
fication is pertaining to the transfer of 
powers of Registrar uncer Section 24 
of the Gujarat Co-operative Societies 
Act. Section 24 provides for admiss.on 
to membership of preseribed societies 
and any person aggrieved by the deci- 
sion of the society refusing him admis- 
sion to its membership is entitled to 
prefer an appeal to the Registrar, Sac- 
tion 24 provides as under :— 


“24. (1) No society of ‘such class as 
may be prescribed shall, without sufi- 
cient cause, refuse 
bership to any person duly qualified 
therefor under the provisions of this Act 
and its by-laws, . 


(2) Any person aggrieved by the de- 
cision of a society refusing him adrris- 
sion to its membership may appeal to 
the Registrar. 


(3) The decision of the Registrar in 
appeal shall be final.” ` 
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7, The notification relied upon by the 
learned Assistant Government Pleader 
and item No, 3 in the Schedule thereto 
seeks to transfer this power of the Re- 
gistrar to hear appeal under S. 24 (2) 
to the District Panchayat. If the State 
Government had intended to delegate 
the powers of the Registrar of Co-ope- 
rative Societies to hear appeals to the 
District Panchayat from the orders of 
the District Registrar or Assistant Dist- 
rict Registrar as provided in S., 153 (1) 
(b), the notification would have certain- 
ly included that power with reference 
to the relevant section of the. Gujarat 
Co-operative Societies Act. This clearly 
negatives the contention of the learned 
Assistant Government Pleader that the 
appeal was rightly held to be incom- 
petent by the Additional Registrar. 
Gujarat State. 

8. The result therefore is that this 
petition should be allowed and the Ad- 
ditional Registrar should be directed to 
entertain: and hear the appeal and dis- 
pose of the same on merits according to 
law, Rule is made absolute accordingly 
with no order as to costs, 

Petition allowed. 
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S. B. MAJMUDAR AND 
D., H. SHUKLA, JJ. 

Hamidkhan Samsherkhan and ete., 
Appellants v. Special Land: Acquisition 
Officer, Broach and etc., Respondents. 

First Appeals Nos, 301, 890 and 568, 
of 1975, with cross-objections. D/- 3-12- 
1980.** 

(A) Land Acquisition Act (1 of 1894), 
S. 23— Acquisition of Land in respect of 
which claimants were deemed purchasers 
under S. 32 of Bombay Tenancy Act, 
1948 — Purchase price as determined 
by Tenancy Act already paid by clai- 
mants to owners i, e. original landlords 
— Deduction of amount equivalent to 


purchase. price from compensation 
payable to claimants, held, was not 
justified. ; (Para 20) 


(B) Land Acquisition Act (1 of 1894), 
Ss. 23 (1) Seventhly (Gujarat) 11A (Guja- 


*Only portions approved for reporting 
by High Ccurt are reported here. 


**Against decision of V., T, Parikh, Asst 
J.. Bharuch, in Land Acquisition Re- 
ference Nos. 4 and 6 of 1974. 
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rat) and 23 (2) — Solatium is part of 
compensation — Hence in case of ac- 
quisition . of land held by claimant on 
restricted tenure amount ‘payable {ð 
Government has to be sliced down from 
entire compensation and not from Sec- 
tion 23 (1) amount alone, AIR 1976 Guj 
142, AIR 1968 Guj 1 and (1898) ILR 22 
Bom 802 (FB), Foll; (1980) 21 Guj LR 
974, Overruled. (Para 21) 
Cases Referred : Chronological Paras 


. (1980) 21 Guj LR 774: 21 
AIR 1976 Guj 142 : (1976) 17 Guj LR 15 
21 


AIR 1972 Guj 189 ; {1972) 13 Guj LR 
688 21 
(1972) First Appeal No, 812 of 1966 D/- 
19-8-1972 (Guj) S 2) 
AIR 1968 Guj 1 21 
(1898) ILR 22 Bom 802 (FB) 21 


R. M. Vin, for Appellants; J. R, Nana-. 


vati, Government Pleader and C, K. 
Patel, for Respondents, J 


MAJMUDAR, J.:— These first appeals 
and cross-objections arise out of two 
land. reference -case No, 4 of 1974 as 
well as land reference case No, 6 of 1974 
on the file of the learned Assistant Judge, 
Broach. The learned Assistant Judge 
awarded enhanced compensation to the 
concerned claimants at the rate of Rup- 
ees 500/- per Guntha in both these re- 
ferences though by separate . judgments. 
Dissatisfied by the judgment and award 
of the learned trial- Judge in land re- 
ference case No, 4 of 1974, the claimant 
as well as the Referer _ have filed two 
cross appeals being first appeal No, 301 
of 1975 and appeal No, 890 of 1975 res- 
pectively; while the Referer has chal- 
jenged the. award of the trial Court in 
land reference case No. 6 of 1974 by 
filing first appeal No, 568 of 1975 and 
the claimants of that reference have 
filed their cross-objections. The claim- 
ants of this group of appeals seek com- 
pensation at the rate of Rs, 30,000/- per 
acre equivalent to Rs. 750/- per guntha; 
-while the trial Court has granted them 


. compensation at the rate of Ks, 20,000/-- 


per acre equal to Rs 500/- per guntha. 


'2. In order to pin-point the contro- 
versial questions involved in’ these ap- 
peals and the ` cross-objections, it is 
necessary to note a few relevant facts. 
In frst appeal No, 201 of 1975 with 
cross appeal No, 880 of 1975 which arise 
out of the order of-the trial .-Court in 
land reference case No,’ 4 of 1974, the 
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lands under acquisitions are S. Nos, `88 
admeasuring 1 acre 17 gunthas and 89, 
admeasuring 0. acre 32 gunthas of vil- 
lage Kasak of Broach taluka of Broach 
district.. These | lands were situated on 
the outskirt of tke Broach town and 
were within the limits of the Broach 
Municipality at the time of acquisition. 
In first appeal No, 568 of 1975 which 
arises out of the! order of the trial Court 
in land reference case No, 6 of 1974 the 
concerned land ïs S. No, 86/2 admea- 
suring 0 acres 92 gunthas that is 2 acres 


Œ: 


12 gunthas, The said land also was of — 


Village Kasak and was adjoining the 
lands with which the other land refe- 
rence case was! concerned. All these 
concerned lands : which were the subject 
matter of the aforesaid two references 
before the trial | i Court, were sought fo 
be acquired ‘by the State of Gujarat 
for construction | of houses of fiood-af- 
fected people, by a notification . under 
Section 4 of the Act dt, 20-1-1972. and 
which came to be published in the Gov- 
ernment gazette ;cù 3-2-1972. The said 
notification was followed by Sec. 6 no- 
tification dated | 19-5- 1972 which was 
gazetted on` 18-7-1972. Thereafter, 
notices under Section 9, were “issued 
by the Land Acquisition Officer to the 
concerned claimants, The concerned claim- 
ants put forward their claims for 
compensation before the Land Aċquisi- 
tion Officer at the rate of Rs. 30,000/- 
acquired lands 
went. The Land -Acquisition Officer 
awarded compensation so far as the 
acquired S. No. 88 was concerned at the 
rate of Rs, 3/- per sg. meter and award- 
ed compensation at the rate of Rs, 2.75 
per sq. meter so far as S. No, 89 was 
concerned. So far ‘as the acquired land 
S. No.. 86/2 was concerned; the Land Ac- 
quisition Officer ! granted compensation 
for the land at the rate of Rs. 2.50 per 
sq. meter and for trees standing on the 
land at Rs, 213/-. So far as the lands 
S. Nos. 88 and 88 were concerned, they 
were .new-tenure lands in the sense 
that the claimants ‘were the - deemed 
purchasers of these lands under the 
provisions of Section 32 of the - Bombay 
Tenancy and Agricultural Lands Act, 
1948. Consequently, the land acquisi- 
tion officer deducted one-third of the 
compensation payable to the clairnant 
by way of premium charges payable to 
the Government. The dissatisfied claim- 
ant preferred ‘land reference case 
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under Sec. 18 of the Act to the Dist- 
rict Court seeking enhanced compensa- 
tion for the acquired lands S. Nos. 88 
and 89 and claimed compensation at -he 
rate of Rs, 30,000/- per acre, that is at 
the rate of Rs. 750/- per guntha, His re- 
ference was registered as reference , No. 
4 of 1974, 

3. to 19. xx - XX xx XX 

20. That takes us to the two subsidi- 
ary contentions raised by Mr, Vin im 
support of his first appeal No, 301 of 
1975, While discussing the facts of tnat 
appeal, we have pointed out that -he 
claimant in this appeal is a deemed par- 


chaser of agricultural lands being 
S, Nos, 88 and 89. As he became the 
deemed purchaser under S, 32 of the 


Tenancy Act, he had to pay purchase 
price as fixed by the Agricultural. Lands 
Tribunal under 5, 32-G of the Tenancy 
Act, The claimant contended that he 
had already paid the purchase price to 
the original landlords, Claimant Hamid- 
khan Shamsherkhan ex. 20 in his exa-> 
mination-in-chief stated that the pro- 
ceedings for determination -of value 
under the Tenancy Act were held and 
prices were fixed for purchase of these 
lands. The price of S. No, 88 was iJe- 
termined at Rs, 2200/-. That amount 
has been -paid out of the compensation 
for acquisition of the said land and hence 
sale. certificate for that land was issued 
to him as per ex. 18 Similarly S. No. 89 
was also purchased by him as a deemed 
purchaser, The price of the said land 
was determined at Rs 1290/-. ‘That 
amount was also paid to the owners of 
the land, A sale certificate was issued 
as’ per ex, 19. Relying on these sale 
certificates exs, 18 and 19 for the com- 
jcerned lands as issued by the tenancy 
authorities under S, 32-M of the Tenan- 
cy Act. Mr, Vin submitted that there 
was no oceasion for the learned trial 
Judge to once again deduct these am- 
ounfs of Rs, 2200/- and Rs. 1290/- from 
the additional compensation’ which he 
granted to the claimant for being paid 
to the ex-landlords, They. could not 
have been paid twice over. Mr, Vin sub- 
mitted that the landlords were never 
demanding these amounts once’ again 
and were not contesting on this aspect. 
Under these circumstances, submit-ed 
Mr. Vin, the learned trial Judge ought 
not to have given‘a direction for deduc- 
ting the aforesaid two amounts from the 
-{additional compensation: granted by him 
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to the claimant. The aforesaid submis- 
sion of Mr, Vin is quite justified. S, 32-A 
certificates Exs, 18 and 19 clearly show 
that the concerned landlords were paid 
the purchase: price as fixed under the 
Tenancy Act and now nothing remains 
due and payable to them by the 
claimant, Under these circumstances, 
the first subsidiary submission of Mr. 
Vin has got to be accepted and it must 
be held that the learned trial Judge was 
not justified in deducting the amounts 
of Rs. 2200/- and Rs, 1290/- from the 
additional compensation which he gran- 
ted to the claimants for acquisition of 
the concerned lands.. 


21, That takes to the last and the 
second subsidiary submission of Mr. Vin 
fer the claimant, He submitted that 
it is true that the claimant was holding 
the acquired lands as new tenure lands 
as he was the deemed purchaser under 
the provisions of S, 32 of the Tenancy 
Act and he could not have sold or dealt 
with the. lands in open market without 
the sanction of the Collector under S, 43 
of the Tenancy Act. But according to 
Mr, Vin, for that purpose, from the 
amount of. compensation for the lands 
one-third premium price can be deduc- 
ted, But that deduction can be effected 
from the market value of the lands and 
not from the solatium of 15%. So far 
as the solatium amount at 15% is con- 
cerned. the entire amount of solatium 
on the total market price of the lands 
deserves to be awarded to the claimant. 
In order to support his aforesaid con- 
tention, he invited our attention to a 
judgment of a learned single Judge of 
this court (M. K, Shah, J.) in Deputy 
Collector of Rajpipla v, Balubhai Mulji- 
bhai Machhi, (1980) 21 Guj LR 774. 
The learned single Judge has clearly 
taken a view that while computing the 
market value of land held by claimant 
on new tenure, the market value had 
to be- computed without considering the 
nature of the restricted tenure. in view 
of the amendment brought about by the 
Land Acquisition (Gujarat Unification 
and Amendment) Act, 1965 by which 
clause seventhly was added after clause 
6thly to S. 23 of the Land Acquisition 
Act. The said clause read as under :— 


“In the case of any land which accor- 
ding to-the terms-of the tenure on which 
it is held is not transferable or partible 
by metes and bounds without the sanc- 
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tion of -the State Government or any 
competent officer, the market value of 
similar land held without restriction.” 

It was held by the learned Single Judge 
in the aforesaid decision that having so 
computed the market value, one-third 
premium can be deducted as payable to 
the State Government on account of the 
land being held on new tenure. But so 
far as the solatium was concerned, it 
was payable under sub-s, (2) of S. 23 
and it was payable to the Government 
on consideration of the compulsory na- 
ture of acquisition, Solatium, in other 
words, is something provided in terms 
of money as and by way of solace te 
the party who is deprived of his land. 
It will, therefore,- 


having interest in the land and it will 
have no connection whatsoever with the 
Government who by virtue of the res- 
trictive nature of the tenure, has the 
right to charge for permitting transfer 
or partition. Thus, by the very nature 
of the relief which a solatium grants, it 
would be an award available to the 
owner of the land or a person having 
interest in the land and not to the State 
- who has merely a right to get a specified 
amount out of compensation in lieu of 
the amount which would have been 
payable to it for permitting transfer or 
partition of the land annexed with a 
restrictive tenure so that it will not be 
transferable or partible without the 
sanction of the Government. The learn- 
ed single Judge on the aforesaid reason- 
ing took the view that so far as solatium 
under S, 23 (2) of the Act was concern- 
ed, it did not form part of the compen- 
sation and hence no further deduction 
of one-third could be effected from the 
solatium as payable to the restricted 
tenure-holder who may be a claimant 
in land acquisition proceedings. The 
learned single Judge had also placed 
` reliance on S. 11A of the Act which read 
as under :— 


‘Tf the land in respect of which an 
award is made, under Sec. 11 is land 
which according to the terms of its 
tenure is not transferable or partible by 
metes and bounds, without the sanction 
of the State Government or any other 
competent officer, then out of | the 
amount of compensation awarded there- 
for a sum, which would have been pay- 
able to the State Government. under any 
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have a direct nexus 
with the owner of the land or person . 


- kkar, (1972) 13, Guj. L. R. 
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law for the time being in force, had the 
land been otherwise transferred, ` shall 
be payable to the State Government and 
the Collector shall specify in the award 
the sum so payable to the State Gov- 
ernment”, ; 

The learned single Judge took the view 
that under S, 11A, what was to be de- 
ducted from the; compensation was any 
amount which was specified by the Col- 
lector as so payable but that would be 
out of the compensation amount, mean- 
ing thereby compensation granted under 
S. 23 (1) and not under S, 23 (2) which 
concerned itself with the grant of sola- 
tium. Thus, the' basis of the aforesaid 
judgment of this icourt in Balubhai Mul- 
jibhai’s case (1980-21 Guj. L R. 774) 
(supra) is that the amount of compensa- 
tion granted to a claimant would consist 
of only market value under S. 23 (1) 


‘and would not. take in its sweep the 


amount of solatium which can be: grant- 
ed for the market value as per the re- 
quirement of S, 2s (2) of the Act. As 
such a dichotomy was visualised by the 
learned single Judge between the con- 
cept of computation of market value and 
the amount of solatium vis-a-vis the 
amount of compensation which can be 
said to have been awarded to the clai- 
mant under the provisions of the Act, 
the learned Judge arrived at the afore- 
said conclusion of his. Now, it must be 
stated that so far as the new tenure lands 
are concerned. meaning thereky, the 
lands which are: held by a claimant 
under the restrictive tenure or which 
are purchased by the claimant as a sta- 
tutory purchaser under the provisions 
of the Tenancy Act, one-third amount of 
compensation as payable to such a 
claimant on account of Jand acquisition 
proceedings, has ta be deducted and only 
two-third of the compensation can be 
paid to the concerned claimant, This 
aspect of the matter is now well settled. 


We may only refer in this connection to | 


two Division Bench judgments of this 
court, In Spl. Land Acquisition Officer, 
Baroda v. Shushilaben Chhagenlal Tha- 
688: (AIR 
1972 Guj. 189), M. P., Thakkar, J. speak- 
ing for the Division Bench observed (at 
p. 190):— : l 
“Popularly lands held by erstwhile 
tenants under the deemed purchase” 
provision of the Tenancy Act are known 
to be held on the new tenure, So far 
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as the new tenure. is concerned,. the. 
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Legislature has engrafted a restriction in 
the matter of transfer uncer S. 43 (1) of 
the Tenancy Act, It tak2s away som- 
thing from the bundle of righis of 
ownership in the matter of alienaticn. 
In regard to the owner af land held on 
old tenure, the restriction envisaged by 
S. 43 (1) would not be applicable. And 
it must be realized that the restriction 
imposed by Sec. 43 (1) carries with it an 
obligation, not only to seeure the per- 
mission of the State Government before 
alienation but also to paz to the Gov- 
ernment such amount as may be deter- 
mined by the State Government in this 
behalf In other words, the obligation 
carries with it a money content. It is 
an onerous condition. If the new 
tenure land is valued af par with tne 
old tenure land in fact one would be 
awarding to the owner of the new tenure 
land something more than the mony 
equivalent of his propertr, This is con- 
trary to the concept of compensation 
under S. 28 of the Land Acquisition Act 
for what is visualized by compensation 
is making good to the person whcse 
property is acquired meney equivalent 
of what he has lost,” 


The Division Bench in tke aforesaid de- 
cision, therefore, upheld grant of orly 
two-third of the market value to the, 
claimant who was holdirg the acquired 
land as new tenure land restricted 3y 
S. 43 of the Tenancy Act, The same 
view has been taken by another Division 
Bench of this court in group of matters 
viz. First Appeal No. 812 of 1966 and 
group, decided by T, U. Mehta and B. K, 
Mehta, JJ. on 17-18-£9/8/1972. T, U. 
Mehta, J, speaking for the Division 
Bench has in terms followed the reason- 
ing of this court in Shushilaben’s cese 
(supra) while arriving at the same con- 
clusion. In all fairness to Mr. Vin it 
must be stated that he did not dilate 
on this aspect and stated that one-third 
amount will have to be ceducted from 
the compensation amount payable to the 
claimant for the value of S., Nos. 88 
and 89 as both of them were restricted 
tenure lands, But his submission was 
that while slicing down one-third amount 
payable to Government, the same be 
done from the compensazion amount as 
computed under S, 23 (1° and the sgid 
process of slicing down should not be 
further extended to the award of 15% 
-1982 Guj/il VI. G—26-27 
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solatium under S. 23 (2) and in his afore- 
said submission, he is supported. by the 
aforesaid decision of the learned single 
Judge in Balubhai Muljibhai’s case 
(1980-21 Guj LR 774) (supra). We find] 
that the aforesaid contention of Mr, Vin 


‘eannot bear a close scrutiny, It is now 


well settled by a series of judgments ofj 
different courts including this High 
Court that solatium is part of compensa- | 
tion. We may only refer to two Divi-:! 
sion Bench judgments of this court, In’ 
Narandas Bapalal Dandwala v, Land 
Acquisition Officer, Ahmedabad, (1976) 
17 GLR 15: (AIR 1976 Guj 142), the 
Division Bench of this Court (B, J. 
Divan, C. J. and T, U. Mehta, J.) took the 
view that the amount of solatium awar- 
ded under S, 23 (2) formed part and 
parcel of the compensation payable in 
acquisition proceedings, Divan, C. J. 
speaking for the Division Bench, obser- 
ved :— (at. p. 144) 


“Looking to the scheme of sec. 23 of the 
Land Acquisition Act, it is obvious that 
the total amount of compensation pay- 
able in land acquisition proceedings 
consists of two constituents (1) the 
market value of the land and (2) 15 per 
cent solatium; this solatium being 15 per 
cent of the market value of the land, It 
is the aggregate of these two constituents 
which is paid in every case as compen- 
sation amount to the owner or owners 
of land which is acquired under the pro- 
visions of the Land Acquisition Act”, 


The same view is also taken in an 
earlier judgment of this court in Patel 
Maganbhai Chaturbhaj v, Collector, Meh- 
sana District, AIR 1968 Guj 1. In the 
aforesaid decision, the Division Bench 
consisting of N. G. Shelat and A, S. 
Sarela, JJ, (speaking through Shelat, 
J.), took the view that solatium was 
of compensation and 
interest under S. 34 had to run on the 
aggregate amount. Shelat, J. in this 
connection observed as under :-— 


“Under S, 34 of the Land Acquisition 
Act, 1894, the liability of the Collector 
to pay the interest on the compensation 
awarded arises in case the amount of 
such compensation is not paid or depo- 
sited in court. The interest has to be 
awarded on the amount of such compen~ 
sation and the term ‘such compensation’ 
would obviously relate to the words 
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‘amount of compensation’ referred to in 


5. 22, Again the words ‘the amount 
awarded with interest thereon make 
it abundantly clear that what is requir- 


ed to be paid by way of compensation 
is not only the market value of the land 
but also the amount by way of solatium 
contemplated in S, 23 (2). It is the 
combination of both that make the com- 
pensation to be awarded to the claimants 
in respect of the lands acquired and, 
therefore, the interest to be paid would 
be on the entire amount awarded though 
no doubt from the date when the pos- 
session was taken over till the amount 
is paid or deposited”, 


For arriving at its aforesaid conclusion 
the Division Bench placed reliance on 
the decision of a Ful Benchof the Bom- 
bay High Court in the case of Nilkantha 
Ganesh Naik v. Collector of Thana, 
(1893) ILR 22 Bom £02 (FB) which had 
ruled that the expression ‘amount awar- 
ded has been referred to as meaning the 
amount of compensation awarded for the 
land along with the statutory allowance 
as provided in S. 23 {2) and that it is on 
. the aggregate amount that interest will 
have to be paid, In that view of the 
matter, it is now well settled that there 
is no dichotomy between 15% solatium 
as computed under S. 23 (2) and the 
market value as computed under 
S. 23 (1). In fact. both of them form 
part and parcel of compensation as 
awarded to the claimant for acquisiticn 
of his land, The learned Single Judge 
who decided the aforesaid case of Balu- 
bhaj Muljibhai ( (19380) 21 Guj LR 774) 
(supra) does not appearto have the ad- 
vantage of noticing the aforesaid two di- 


vision bench decisionsof this court as 
well as the full bench decision of 
the Bombay High Court which 
do not’ appear to have been 
cited before him, with the result 


that he came to the conclusion that there 
is a dichotomy between the computation 
of compensation on one hand and grant 
of 15% solatium on the other and that 
solatium does not form part of compen- 
sation, Consequently, the learned Single 
Judge came to a conclusion which runs 
quite contrary to the decisions of the 
aforesaid two Division Bench judgments 
of this court and the Full bench judg- 
ment of this Bombay High Court in ILR 
22 Born 802. In fact, if S. 114 is read 
in the light of the ratio laid down by 
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the aforesaid two Division Bench judg- 
ments of this court and the Full Bench 


judgment of the Bombay High Court, 
the conclusion is inevitable that the 
amount of compensation as mentioned 


in S, 11A will cover not only the amount 
of compensation awarded for the acquir- 
ed land u/s. 23 (1) but also 15% solatium 
as granted u/s, 23 (2) which will form 
part and parcel of the amount of com- 
pensation awarded therefor,meaning for 


the land under acquisition, Under these 
circumstances, it appears clear to us 
that after the entire compensation is 


computed by evaluating the land under 
acquisition, without considering the res- 
tricted nature of tenure on account of 
Cl, 7thly as inserted in S,.23.(1) and 
after adding 15% solatium thereon, the 
total amount of compensation as award- 
able can be worked out and it is from 
that total compensation that S. LIA 
carves out a portion as specified by the 
Collector for being deducted on account 
of the restricted nature of the tenure of 
the land which came to be acquired. 
Thus, Sec. 11A comes into operation 
after the total compensation is compu- 
ted u/s, 23 (1) as well as S, 23 (2) and 
the final figure is so arrived at, The 
question of slicing down from that total 
compensation arises u/s. 11A only there- 
after and not prior thereto as wrongly 
assumed by the learned trial Judge in 
the present case, and also by the learned 
Single Judge of this court in Balubhai 
Muljibhai’s case (supra). It must. there- 
fore, be held that the aforesaid judg- 
ment of the learned Single Judge, with 
respect, being contrary to the interpre- 
tation of the word ‘compensation’ as 
placed by the aforesaid two division 
bench judgments of this court and the 
F. B. judgment of Bom, High Court does 
not lay down correct law and must be 
overruled, Before parting with this 
question, we must note that Mr. Vin for 
the claimant also fairly conceded to this 
legal situation and stated thatin view of 
the aforesaid Division Bench judgments 
of this court, the view of the learned 
Single Judge cannot be relied upon by 
him. Under these circumstances. the 
second subsidiary submission raised by 
Mr. Vin must be repelled and it must 
be held that the learned trial Judge was 
not justified in not deducting one-third 
premium from the solatium amount of 
15% on the additional amount of com- 
pensation which he granted to tha 


A.LR. 


m 


1982 


claimants and it must be held that slic- 
ing down of one-third premium will 
have to be made from the total addi- 
tional -compensation which can be 
awardable to the claimarts after incli- 
— ding therein 15% solatium, E 

Order accordingly. 


‘AIR 1982 GUJARAT 163 
B. J. DIVAN, C.-. AND 
B. K.: MEHTA, J. 

Ravjibhai Bhikhabhai’ Patel and ete., 
Petitioners v. Chief Officer. Bilimora 
Nagar Palika, Bilimora and others, Res- 
pondents, i l 

Special Civil Appin. Mos., 2964 and 
3007 of 1980, D/- 19-8-1981. 


(A) Constitution of Incia, Art, 226 — 


Z Other remedy open — Petition challeng- 


ing election to municipalty on groun 
- of non-compliance with - provisions of 
Gujarat Municipalities Act and Election 
Rules Challenge tc plurality of 
returned candidates or for that matter 
entire election — Other remedy availa- 
ble u/s, 14 of the Act — Petition is not 
maintainable. (Gujarat Municipalit-es 
‘Act (34 of 1963). S. 14). (1971) 12 Guj 
LR 439 and (1974) 15 Guj LR 528 held 
no longer good law in view of AIR 1977 
SC 1703 and AIR 1980 SC 1612, 


In the present case, the election to the 
municipality was mainly challenged oy 
filing a writ petition oa two grounds: 
(i) amendment and deletion of ‘the lisis 
Š of voters in contravention of S. 9 (5) of 
“ the Gujarat Municipalities Act, 1963 and 
(ii) change in the limits of the wards 
without following the procedure pres- 
cribed under 5. 7 of the Act. Similarly 
the election to’ another municipality. was 
challenged mainly on the ground of the 
non-compliance with, the provisions con- 
tained in the Gujarat Municipalities 
Election Rules 1964, inasmuch as (i) 
notice of election of a minimum period 
of six weeks as required under R. 7 (2) 
was not given by the Collector, (i) 
notice of the places where the lists. of 
voters were available was not published 
as required by the mandétory provisions 
„a contained in R, 4 and (i the lists of 

retired candidates. validly nominated 
candidates and the pro forma voting 
papers were not published as required 
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by the mandatory provisions contained 
in Rules 14 and 21, There was a chal- 
lenge to the validity of plection of the 
returned candidates in about five wards 
or for that matter the entire election. 

. Held that an--alternative remedy u/s 
14 of the Act was available and the peti- 
tioners failed to’ avail of the said remedy 
and therefore they were not entitled to 
invoke the jurisdiction of the High 
Court under Art. 226 for the following 
reasons :— 


In the first place, the plenary bar 
contained in S. 14 of the Act provides 
for a special jurisdiction which can be 
invoked by: an aggrieved party at the 
end of the election only. ‘Now this spe- 
cial jurisdiction excludes the other 
forms of redress since the rights to vote 
and stand at the municipal elections are 
the rights conferred by the Act and, 
therefore, the remedy provided by that 
statute must be exhausted before the ex- 
traordinary jurisdiction of the High. 
Court can be invoked, The right and 
remedy being the creatures of a statute, 
an aggrieved party is not entitled to 
avail of any other form of remedy de- 


hors the Act, if the Act remedy is wide 


enough so as to redress his grievance 
effectively, The election to membership 


_ of a body under a special statute can be 


challenged only according to the pro- 
cedure prescribed by that statute unless 
the statutory remedy provided in the 
Act would not effectively redress the 
grievance. ventilated by such a challen- 
ge. 

In the second place, the High Court 
should be slow in exercise of its ex- 
traordinary jurisdiction under Art. 226 
when an appropriate or equally effica- 
cious remedy is available under a given 
Act in cases where the provisions of 
such Act are said to have been violated 
according to the aggrieved party, ‘This 
limitation is more prominent in election 
disputes, and particularly where the 
legislative intent is clearly apparent in 
the relevant: provisions of the Act pres- 
cribing the statutory remedy in manda- 
tory terms, l 

Thirdly, the scope and amplitude of 
the relevant provision contained in S. 14 


- is so wide that the validity of the elec- 


tion of a councillor can be challenged 
on any of the conceivable. grounds men- 
tioned in that section including non- 
compliance with the provisions of the 
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Act or any Rules or Orders made there- 
under, Further, the power of the Elec- 
tion Tribunal to set aside an election is 
also wide enough to. include the 
grounds on which the election was 
challenged by the present writ petition, 
since in effect and substance. they 
relate to the non-compliance with the 
provisions of the Act or the Election 
Rules, and if such non-compliance has 
materially affected the election results. 
it would not amount to an error disen- 
titling the Tribunal from setting aside 
the elections as provided in S. 14 (7). 


Moreover, the alternative remedy of 
- election petition is an adequate and 
equally efficacious remedy and the 
Court should not exercise jurisdiction 
merely because there is a challenge to 
the plurality of the returned candidates 
or for that matter the entire election. 
(1971) 12 Guj LR 43¢ held no longer 
good law and (1974) 15 Guj LR 528 held 
to be read down in view of AIR 1977 
SC 1703 and AIR 1980 SC 1612. 
(Paras 13, 33) 
(B) Constitution of India, Art. 226 
— Estoppel against applying — Petition 
challenging election to municipality .— 
Petitioner acquiescing by participating 
in election — Court should not refuse 
to exercise jurisdiction under Art, 226 on 
ground of acquiescence or estoppel. 
(1969) 10. Guj LR 8 held to be read down 
in view of AIR 1980 SC 1612. 


(Para 33) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1612 19, 30, 31, 35 
AIR 1978 SC 851 14, 16 
AIR 1977 SC 1703 14, 18, 19, 35 . 


AIR 1977 Guj 112: (1977) 18 Guj LR 714 

(FB) 20 
AIR 1976 Madh Pra 110 19 
AIR 1975 Sc 2140 14, 17 
AIR 1975 SC 2299: (1977) 2 SCR 347 16 
' (1974) 15 Guj LR 528: ILR (1974) Guj 


676 31 
AIR 1973 SC 2602 20, a4 


(1973) 14 Guj LR 208 
AIR 1971 SC 1558: 1971 Tax LR 706 
AIR 1971 SC 2123 


20 
24 


(1971) 12 Guj LR 439 28, 30, 35 
AIR 1970 SC 314 20, 21, 22, 24 
AIR 1970 SC 340 22, 24 
AIR 1969 Guj 251: (1969) 10 Guj ee 


697 
(1969) 10 Guj LR 8: ILR (1968) Guj 


805 
AIR 1967 SC 549 


lew > 


? d 


20 


(1967) 69 Bom 
129 2 
(1967) 3 WLR 382: (1967) 2 All ER 986: 


LR 767: 1968 Mah 
ł 


(1968) 2 QB 862, Anisminic Case 24 
AIR 1967 SC 1089 20 
AIR 1965 Pat 459 19 
AIR 1963 SC 458 21, 24 
AIR 1961 Punj 429 (FB) 19 


(1959) 6 CB (NS) 336: Wolverhampton 
New Water Works Co, v. Hawksford 


: 17 
AIR 1958 SC 86 26 
AIR 1958 Pat 149 19 
AIR 1955 SC 223: (1955) 1 SCR 1104 

! 14, 15, 16 
AIR 1954 SC 520: (1955) 1 SCR 267 16 
AIR 1952 SC 64. 14, 15, 16, 17 


H, L. Patel añ D, D, Vyas, for Peti- 
tioners; H, M. Mehta; M. B, Shah, Asstt, 
Govt. Pleader i/b M/s. Purnanand & Co. 


B. J. Shelat and 3. J, Shethna. for Res- . 


pondents; R, N. Shah, as Intervener. 


G. K. MEHTA, J.:—Since in these two 
applications the election of Bilimora 
Municipality and SBulsar Municipality 
held in Oct., 1980 have been challenged 
mainly. on the ground of breach of the 
relevant provisions of the Gujarat Muni- 
cipalities Act, 1963 -or the Gujarat 
Municipalities Election Rules, 1964 per- 
taining to the preparation of electoral 
rolls, we intend'to dispose of these two 
applications by: this common order. 
Before we address ourselves to the con- 
tentions urged . by the respective peti- 
tioners. it would: be profitable to set out 
a few relevant facts of both these appli- 
cations, so that the contentions can be 
appreciated in prcper context, 

2. Petitioners of Special Civil Appli- 
cation No, 2964/80 are the defeated can- 
didates in the elections of Bilimora Mu- 
nicipality and they seek to challenge 
the elections to wards Nos, 2, 6, 7, 8, and 
9 of the said Municipality, Respondents 
Nos, 4 to 6 are elected candidates from 
ward No. 2; respcndents Nos. 7 to 9 are 
elected from ward No, 6; respondents 
Nos, 10 and 11 are elected from ward 
No, 7; respondents Nos. 12 to 14 are 
elected from ward No. 8 and respon- 
dents Nos. 15 to 17 are elected from 
ward No, 9, It should be stated that 
respondent No, 4 was also elected from 
ward No. 9 besides ward No. 2. He. 
therefore, resigned from ward No. 2 
and, therefore, respondent No, 18 was 
elected in his place from ward No. 2. 
According to the election programma 


$: 
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declared by the Collector, Bulsar-re- 
spondent No. 2 herein, in exercise of his 
powers under R, 7 (1) of the Gujarat 
Municipalities Election Rules. 1964 (here- 
inafter referred to as “the Election 
Rules”), the date for puklication of the 
notice about the list of voters was spezi- 
fied as Aug, 20, 1980. Tre last date for 
filing nomination papers ander R. 8 was 
Sept. 20, 1980. The scrufiny of the ro- 
mination papers as required under R, 10 
was to be held on Sept, 22, 1980, ‘The 
last date for withdrawal under R. 21 {1) 
was Sept. 24, 1980. The last date jor 
retirement from the contast under R, 12 
(1) was Oct. 1, 1980 and the preparation 
and publication of the “ist of validly 
nominated candidates wes Oct, 3, 1980. 
The date of the poll as fixed under R. 25 
was October 12, 1980 and the counting 
of votes under R. 35 was to be held on 
Oct. 13, 1980. 


3. The list of voters was prepared 
and finally published by the Chief Offi- 
cer of the said Municipality on Aug, 18, 
1980. However, the said Chief Officer 
by his order of Oct. 11. 1980 (herein- 
after referred to as “the impugred 
order”) only a day prior to the date of 
the poll, effected certain changes in <he 
lists of voters of wards Nos, 2, 6, 7. 8 
and 9 the elections to which are under 
challenge in this application. By that 
order of Oct. 11, 1980 what the Chief 


Officer did was that he cmitted specif.ed 


voters from one ward and included tham 
in another ward and also deleted -he 
names of certain voters from the said 


* wards, The main grievar.ce of the peti- 


tioners of this petition is thatno amend- 
ment. deletion or addition of any en:ry 
in the lists of voters for a ward can be 
legally effected between the publication 
of the notice about the lists of voters 
under R. 4, that is, Aug 20, 1980 and 
the date of the poll, that is, Oct, 12. 
1980, since S. 9 (5) of the Gujarat Muni- 


cipalities Act, 1962 (hereinafter referred 


to as “the Act”) prohibits such amer.d~ 
ment, deletion or addition of any eniry 
in the list of voters for a ward during 
the period between such Cate as the State 
Government may, by gemeral or special 
order, notify in this behalf, and the date 
of the completion of any concerned elec- 
tion in the ward. It is common ground 
that the State Government has by a spe- 
cial order issued in the Fanchayat Hous- 
ing and Urban Development Department 
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dated March 6, 1979 notified the date on 
which the list of voters consisting of 
both its parts is finally published in ac- 
cordance with the provision of sub-sec- 
tion (7) of 5. 9 as the date for purposes 
of the said sub-sec, (5), Inasmuch as 
the Chief Officer by his impugned order 
deleted 130 voters from ward No. 6; 181 
voters from ward No. .9 and about 42 
voters from ward No, 7 besides omitting 
hundreds of voters from one ward and 
including them in another ward, the 
elections to which are under challenge, 
the results of the petitioners in the elec- 
tions in the said wards were materially 
affected and, therefore, the elections of 
these wards are liable to be quashed and 
set aside. particularly because the denial 
of right of vote to the persons who were 
included in the voters lists and whose 
names were deleted only on the eve of 
the actual poll was discriminatory and, 
therefore, violative of the fundamental 
right guaranteed under Arts. 19 (1) and 
14 of the Constitution of India, It is in 
this context that the petitioners have 
prayed for a writ of Mandamus for sett- 
ing aside the elections of wards Nos. 2, 
6, 7, 8 and 9 and to grant such other 
appropriate reliefs as may be thought 
fit in the discretion of this Court. 


4. P. D, Desai. J. by his order of Oet. 
24, 1980 referred the matter to a larger 
bench having regard to the importance 
of the question of alternative remedy 
under S. 14 of the Act since the legal 
position required to be considered in- 
depth, The Division Bench of this court 
by its order of Oct, 28, 1980 issued Rule 
and made it returnable on Nov. 4, 1980. 


5. The petition was resisted by Bili- 
mora Municipality on whose behalf 
reply affidavit of the Chief Officer has 
been filed. Three preliminary objec- 
tions have been urged in the reply affi- 
davit, In the first place, it is contended 
that since the alternative remedy under 
S. 14 of the Act for determining the vali- 
dity of the municipal election is not 
availed of, the Court should not exercise 
its jurisdiction under Art. 226 of the 
Constitution, In the second place. it has 
been urged that the petition is barred 
on account of acquiescence on the part: 
of the petitioners inasmuch as they have 
participated. In the elections in ques- 
tion without any demurrer against the 
elections being held on the basis of the 
voters list as amended by the impugned 
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order, Thirdly, it was urged that since 
the application raises disputed questions 
of fact, this Court should not exercise 
its jurisdiction and the petitioners must 
be directed to obtain the redress of their 
grievances by the special remedy provi- 
ded in the Act, namely. election petition 
or by appropriate remedy in Civil Court, 
if the jurisdiction of the Election Tribu- 
nai cannot be invoked on the merits of 
the grievances of the petitioners, It has 
been stated in the reply affidavit that 
by the impugned order, no additions or 
alterations were made as alleged during 
the prescribed period but only these 
changes were specified which have been 
introduced in the electoral rolls upto the 
first terminal of the prohibited period, 
that is, August 18, 1980 which was the 


date on which the notice about 
the final electoral rolls was pub- 
lished. In. other words, the shift- 


ing of the voters from one ward to 
another ward or the deletion of the 
names of some of the voters had been 
already carried out before the final elec- 
toral rolls were published on August 18, 
1980. This exercise, which was carried 
out before the publication of the final 
electoral rolls was necessary according 
to the Chief Officer, because the local 
areas of Bilimora town as shown in the 
Gujarat State Legislative Assembly rolls 
did not coincide with the, electoral rolls 
of the local area of Eilimora Municipali- 
ty in context of the municipal elections 
and he had therefore to re-arrange the 
electoral rolls so as to ensure that the 
voters’ list for the Municipality of Bili- 
mora, as taken from the Assembly elec- 
toral rolls, is confined to the local area 
of the Municipality only. 


6. The petition was permitted to be 
amended by insertion of paragraphs 
17A to 17E in the petition. The pet- 
tioners have, by this amendment, averr- 
ed that the impugned order has also 
resulted in the changes in the Limits of 
the wards which the Chief Officer could 
not have done without following the 
procedure prescribed in S. 7 of the Act 
‘The impugned order, according to the 
petitioners, effected the change of wards 
jin the following circumstances: Under 
S, 4 of the Act, the local area of the 
Bilimora town is declared to be munici- 
pal borough for the Bilimora Municipa- 
lity. Originally the railway line of 
Bilimora-Vaghai was passing through 
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Bilimora town and was going up io 
Bilimora bunder., The said line has been 
removed since last several years, The 
land on which the railway line was pass- 
ing is now occupied by hutment dwel- 
lers, The local area of Bilimora town 
admittedly is on both sides of the old 
railway line. The voters whose names 
have been deleted from wards Nos. 6. 7 
and 9 reside in the huts constructed on 
the said land, It is, therefore, urged on 
behalf of the petitioners that the effect 
of the impugned order by deleting the 
names of the voters is to effect change 
in the constitution of the wards. 


7. The case of the Municipality as 
urged in the reply affidavit of the Chief 
Officer in this connection is that the 
land from which the railway line has 
been removed is not within the local 
limits of Bilimora Municipality as cons- 
tituted and notified by the State Gov- 
ernment by notification published on 
Dec. 13, 1973 and the map of Bilimora 
town prepared accordingly on Feb. 16, 
1974 by the Overseers of the Municipa- 
lity. The notification and the map, 
according to the: Chief Officer. clearly 
show that the municipal limits end at 
the point of the: commencement of the 
railway line and, therefore, it cannot be 
said that by deletion of the names of 
some of the voters by the impugned 
order it would have effect of change in 
the limits of the: wards, 


8. Petitioner Nc. i of Special Civil 
Application No. 3097/80 is a voter entitl- 
ed to, vote at the elections of  Bulsar 
Municipality, Petitioners Nos, 2 and 3 
claim themselves: to bethe residents and 
tax-payers within the limits of the said 
Municipality and as_ such they are entitl- 
ed to be included in the voters’ list for 
the purpose of elections held in Oct., 
1980. The grievance of the petitioners is 
mainly twofold. In the first places, 
their objection is that the notice regar- 
ding the places of the publication of the 
voters’ list as required under R, 4 of the 
Election Rules was not published in any 
of the local newspapers. Secondly, 
according to the election programme 
notified by the Collector, Bulsar-respon- 
dent No, 2 herein, by his notification of 
August 11, 1980, the last date for filing 
the nomination papers as required under 
R, 8 was Sept. 20, 1980. Since the noti- 
fication announcing the election pro- 
grammes by the Collector was made on 
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August 11, 1980 fixing Sept, 20. 1980 as 
the last date for filing nomination 
papers, the minimum period of. six 
weeks as prescribed under R. 7 (2) of 
the Election Rules was not maintained. 
Having realised this infirmity, respon- 
dent No. 2 had issued a corrigendcm 


‘dated Sept, 15, 1980 amending the earlier 


notification by stating that the last date 
for filing the nomination papers would 
be September 21, 1980 and not Septem- 
ber 20, 1980. In spite of this corrigen- 
dum, the grievance of tke petitioners is 
that the minimum period of 42 days is 
not left between the two terminals, 


namely the publication af the election. 


schedule, that is, August 11.71980 and 
the last date for filing the nomination 
papers, that is, Sept. 21, 1980 as requir- 
ed by R. 7 (2) of the Election Rules. The 
minor grievances of the petitioners are 
firstly that notice regarding the retire- 
ment of the candidates was not placed 
in the office of the Returning Of 
ficer nor at each polling station within 
the constituency before the commenze- 
meni of the poll, Secordly the list of 
validly nominated candidates was also 
not published at the municipal office, 
respective polling stations and other 
conspicuous places before seven days of 
the date of the poll as required under 
Rule 14 of the Elections Rules. Thircly, 
the specimen of voting zapers had not 
heen pasted at any consoicuous place of 


the polling station as required under 
R. 21 of the Election Rules. The poll 
took place on Oct, 12, 1980 and the 


counting was held on Oct, 13, 1980 as a 
result of which respondents Nos, 6 to 31 
have been declared elected at the sid 
elections. The petitioners also compkin 
that the elections were held. in an at- 
mosphere surcharged wit, threats of dis- 
turbances of peace and order as evid=n- 
ced by the fact that the District Magis- 
trate was required to issue notificafion 
under Section 144 of the Code of Crimi- 
nal Procedure in the area at the rele- 
vant time and, therefore, the election is 
also . vitiated. The petitioners have, 


therefore, prayed for a writ. of -cerzio-. 


rari to quash and- set aside the élections 
to the Bulsar Municipality held on 


` October 12, 1980 and suzh other rekefs 


as may be necessary. in the circumstan- 
ces of the case, 


9, This. second petition has been re- 
sisted by Bulsar Municipality on whose 
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behalf the reply- affidavit of its 
Chief. Officer has been filed, A preli- 
minary objection has been raised that 
since this very election is the subject 
matter of Election Petition No. 2 of 1980 
on the file of the District Court, Bulsar 
at Navsari, filed by Hari Nath Mishra 
and five others this Cour, should not 
exercise its jurisdiction by entertaining 
and hearing this application of the peti- 
tioners who must also avail of the alter- 
native remedy ‘provided under S. 14 of 
the Act, As regards the objection of the 
non-publication of the notice in the news- 
papers about the publication of voters’ 
list, it has been stated that the same had 
been in fact published in the issue of 
local daily “Gujarat Mitra” of Aug. 20, 
1980 and the same was also published on 
the notice-board of the office of the 
Municipality and at the important places 
in each of the seven wards. As regards 
the non-publication of the list of retired 
candidates, it is stated that in all two 
candidates. retired; one from ward No. 1 
and another from ward No, 6. and the 
list was placed in the office of the Re- 
turning Officer and at ‘each of the poll- 
ing stations within the constituency be- 
fore the commencement of the poll. 
Similarly the list of validly nominated 
candidates was pasted at the municipal 
office as well as public library and also 
at each of the polling stations, Similarly 
the specimen of voting-papers was pasted 
at each and every polling station as di- 
rected by him by his order of October 9, 
1980, 


10, It is in this context that we have 
to determine whether the petitioners of 
these two applications are entitled to 
any reliefs, and,: if so, what. Broadly 
stated, the following questions arise in 
these petitions. 


11. The first and the important ques- 
tion is, whether the petitioners are enti- 
tled to invoke the jurisdiction of this 
Court under Article 226 of the Constitu- 
tion when.an alternative remedy is 
available and they have failed to avail 
of the said remedy, . 


Implicitly, therefore, the second ques- 
tion which arises is, whether the al- 
ternative remedy of election petition 
under Section 14 is not an efficacious re- 
medy so as to effectively adjudicate the 
questions raised in these petitions and 
more particularly when either the elec- 
tions of as many as five wards have 
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been challenged or where -the entire 
election has been challenged and. there- 
fore, in these exceptional circumstances, 
the Court must exercise its jurisdiction 
under Article 22§ of the Constitution of 
India. 


The third question is, whether 
the Court should refuse to exercise the 
jurisdiction on the ground either be- 
cause the petitioners have acquiesced 
by participating in the election as is 
the case in Special Civil Application 
No. 2964/80 or because there are disputed 
questions of fact as urged in Special 
Civil Application No, 3007/80. 


The 4th question is, whether there is 
any merit in the challenge that the elec- 
tion to the Bilimora Municipality or 
Bulsar Municipality is vitiated on account 
of the alleged breach of the relevant 
provisions of the Act and/or the Rules. 

The 5th question is that even assum- 
ing that there is breach of the provi- 
sions of the Act or the Election Rules, 
whether the Court should not exercise 
its jurisdiction because it has not been 
prima facie shown much less conclusive- 
ly established that the results of the 
election have been materially affected 
as a result of the alleged breach of the 
Act or/and the Election Rules, 


12. We will address ourselves to 
these questions in the same order in 
which they have been raised, 

Re: Questions 1, 2, 3 and 5:— 


Shortly stated, the crux of the pro- 
blem is, whether the petitioners are 
entitled to invoke the jurisdiction of this 
Court under Art, 226 of the Constitution 
without availing of the special remedy 
provided under the Act for adjudication 
of the validity of the election challenged. 
S. 14 of the Act provides for the deter- 
mination of the validity of the election. 
The relevant provisions of the said sec- 
tion which are material for the purposes 
of the present petitions are contained in 
sub-sections (1), (2), (5) (a) (iv) and 
(7). They read as under: 


"14 (1) If the validity of any election 
of a councillor is brought in question by 
any person qualified to vote at the elec- 
tion to. which such question refers or by 

any candidate for such election such 
person may. at any time within fifteen 
days after the date of the declaration 
of the result of the election, apply to the 
District Court of the district within 


I 
+ 
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which the election has been or should 
have been held, for the determination 
of such question, 


(2) An inquiry 
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shall thereupon be 


held by a Judge, not below the grade of .. 


Judge appointed by the 
State Government either specially for 
the case or for such cases generally; 
and such Judge may, after such inquiry 
as he deems necessary and subject to 
the provisions of sub-section (5) pass an 
order confirming or amending the dec- 
lared result of the election. or setting 
the election aside for the purposes of 
the said inquiry the said Judge may 
summon and enforce the attendance of 
witnesses and compel them to give evi- 
dence as if he were a Civil Court, and 
he may also direct by whom tke whole 
or any part of the costs of any such 
inquiry shall be paid such costs shall be 
recoverable as if. they had been awarded 
in a suit under the Code of Civil Pro- 


an Assistant 


cedure, 1908. The decision or order 
shall be conclusive, 
(2) & (4) XX XX XX 
(5) (a) If the: Judge is satisfied — 
())-(iii) XX XX XX 


(iv) that the result of the sleet, in 
so far as it concerns the elected candi- 
date, has been materially affected by 
the improper acceptance of any nomi- 
nation or by any corrupt practice com- 
mitted in the interests of the elected can- 
didate by an agent other than his elec- 
tion agent, or by, the improper reception, 
refusal or rejection of any vote or. the 
reception of any vote which is void, or 
by any non-compliance with the provi- 
sions of this Act or of any rules or 
orders made under this Act. 
the Judge shall set aside the election, of 
the elected candidate and where the 
election is set aside, on a ground men- 
tioned in item (i) or (ii) shall declare the 
candidate disqualified for the purpose 
of such fresh election as may be held 
under sub-section (2) of Section 42. 


(b) XX XX XX 

(6) XX xx XX 

(7) If the validity of the election is 
brought in question only on the ground 
of an error by the officer or oficers 
charged with carrying out the rules 
made under sub-section (5) of Section 6 
or under sub-section (6) of Section 9C. 
or of an irregularity or informality not 
correctly caused, the Judge shall not 
set aside the election. . TE 


1982 


Explanation:—- The expression “error” 
in this clause does rot include any 
breach of or any omission to carry out 
or any non-compliance with the provi- 
sions of this Act or the rules made there- 
under. whereby the result of the eleczion 
has been materially affacted.” 


13. It should be recalled that the 
election to the Bilimora Municipality has 
been méinly challerged on iwọ 
grounds: (i) amendmen: and  dele-ion 
of the lists of voters in contraventior of 
5. 9 (5) of the Act, 1962 and (ii) change 








the limits of the wards without 
following that procecure prescribed 
under S, 7 of the Act Similarly the 


election to Bulsar Municipality is chal- 
Jenged mainly on the ground of the non- 
compliance with the provisions con- 
tained in the Elecion Rules in- 
asmuch as notice of election of 
a minimum period of six weeks 
as required under R, 7 (2) of the Eec- 
tion Rules was not given by the Collec- 
tor, and also because the mandatory 
provisions contained in R. 4 about, the 
notice of the places where the liste of 
raters were available was not published 
as required by law, and also on the 
ground of the breach of the mandatory 
provisions contained in Rules 14 and 21 
of the Election Rules regarding publi- 
cation of the lists of retired candidetes, 
validly nominated candidates and the 
pro forma voting papers. 


14. What is the scope and amplitude 
of the jurisdiction of High Courts urder 
Art. 226 cf the Constitution in connec- 
fion with the election disputes has keen 
succinctly determined be the Suprame 
Court in N, P, Ponnusvwamj v. Return- 
ing Officer, Namakhel Constituency 
AIR 1952 SC 64 though. the context was 
under Art. 329 of the Constitution, The 
ratio of Ponnuswami’s cecision has keen 
reiterated by the Supr2me Court con- 
sistently in several decisions, namely 
Hari Vishnu Kamath v. Ahmad Ishaque 
AIR 1955 SC 233; Nanhoo Mal v. Hira 
Mal, AIR 1975 SC 2140; K. K, Shrivastav 
v. Bhupendra Kumar dain, AIR 1977 
SC 1703 and Mohinder Singh Gil. v. 
Chief Election Commissioner, New Delhi, 
AIR 1978 SC 851. In Ponnuswami’s 
ease (supra) the appellant’s nomination 
for election to the Mactras Legislative 
Assembly from the Namakhal Corsti- 
tuency was rejected be the Returning 
Officer and so he moved the High Court 


means 
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of Madras praying for a writ of Certio- 
rari to quash the order of rejection with- 
out waiting for the election being over 
and consequently moving the Election 
Tribunal for setting aside the result of 
the election without his participation. 
The High Court dismissed the petition 
as unsustainable and the Supreme Court 
affirmed the same where Fazl Ali, J., 
principally speaking for the Court, ex- 
plained the rational underlying Art. 
329 (b) of the Constitution. The Court 
examined, in the first place, as to whe- 
ther the law of election in the country 
envisaged two attacks on matters con- 
nected with the election proceedings; 
one while they are going on by invoking 
the extraordinary jurisdiction of High 
Court under Art. 226 of the Constitu- 
tion, and another after completion by 
of an election petition. The 
Court ruled that this was contrary to 
the scheme of Part XV of the Constitu- 
tion and the Representation of the Peo- 
ple Act, 1951. It was further held that 
in perspective of Art, 229 (b) and the 
relevant provisions of the Representation 
of the People Act any matter which has 
the effect of vitiating an election should 
be brought up only at the appropriate 
Stage in an appropriate manner before a 
special Tribunal and should not be 
brought up at an intermediate stage 
before any Court, The rejection of no- 
Mination paper can be used as a ground 
to call the election in question in the 
manner prescribed under Art. 329 (b) 
of the Constitution, and it cannot be 
urged in any other manner, at any other 
stage and before any other Court, Fazl 
Ali, J. thereafter considered Arts. 327 & 
328 of the Constitution and summarised 
the position at page 70 as under :— 


(16). siressa 


(1) Having regard to the important 
functions which the legislatures have to 
perform in democratic countries, it has 
always been recognized to be a matter 
of first importance that elections should 
be concluded as early as possible accord- 
ing to time schedule and all controver- 
sial matters and all disputes arising out 
of elections should be postponed till 
after the elections are over, so that the 
election proceedings may not be unduly 
retarded or protracted. 


(2) In conformity with, this principle, 
the scheme of the election law in this 
country as well as in England is that no 
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significance should be attached to any- 
thing which does not affect the ‘election’, 
and if any irregularities are committed 
while it is in progress and they belong 
to the category or class which, under 
the law by which elections are govern- 
ed, would have the effect of vitiating 
the ‘election’ and enable the person 
affected to call it in question, they 
should be brought up before a special 
tribunal by means of an election petition 
and not be made the subject of a dis- 
pute before any court while the election 
is in progress.” 


It should be emphasised that the de- 
cision in Ponnuswami's case (AIR 1952 


SC 64) (supra) was rendered by a 
Bench of six Judges of the Supreme 
Court, 


15. The same principle was again 
reiterated by the Supreme Court by @ 
Bench of seven Judges in Harj Vishnu 
Kamath’s (AIR 1955 SC 233) (supra). 
That decision was also again in the con- 
text of Art, 329 of the Constitution and 
the Representation of the People Act, 
1951, In Kamath’s case (supra) the ap- 
pellant and respondents Nos, 1 to 5 be- 
fore the Supreme Court were nominated 
for election to the House of People 
from Hoshangabad Constituency in the 
State of Madhya Pradesh, Respondents 
Nos, 4 and 5 withdrew from the election. 
The appellant Kamath secured 65201 
votes while the first respondent secured 
65375 votes at the poll. The other res- 
pondents had secured less votes than 
the first respondent, The Returning 
Officer declared the first respondent as 
duly elected, Tha appellant filed an 
election petition for setting aside the 
election on the ground that 301 
out of the votes counted in 
favour of the first respondent were 
liable to be rejected under R. 47 (1) (c) 
under the Representation of People 
(Conduct of Elections and Election Peti- 
tions) Rules, 1951 since the ballot 
papers did not have the distinguishing 
marks prescribed under R. 28 and by 
‘the reason of their improper rejection, 
the result of the election has been mate- 
rially affected, The Election Tribunal 
by a majority held in favour of the 
appellant Kamath, The third member 
held in favour of respondent No, 1, The 
Tribunal, however, wds unanimous in 
its opinion that the result of the election 
has nut been materially affected by the 


A.LR. 


erroneous receptior of the votes and on 
that ground dismissed the petition, 
Kamath moved the High Court of Nag- 
pur under Arts. 226 and 227 of the oe 
titution, The petition was heard by 

Bench of three J udges who differed in 
their conclusions, Two members of the 
bench held that no writ could be issued 
under Art, 226, and in any case, the 
writ could not go to the Tribunal which 
had become functus officio, The third 
member agreed with the conclusion but 
rested it on the second ground. On 
merits, the two members held that the 
result of the election had not been 
materially affected by the erroneous re- 
ception of votes since that finding of the 
Tribunal was within its jurisdiction and 
it could not be quashed under Art. 226. 
The third member held that the Tri- 
bunal took into consideration irrelevant 
matters and, therefore, tt acted in excess 
of its jurisdiction and the decision was 
liable to be quashed, However. the pe- 
tition was dismissed in accordance with 
the majority opinion, In that context, 
the Supreme Court referred to its earlier 
decision in Ponnuswami’s case {AIR 1952 
SC 64) (supra) and held that on plain 
reading of Art, 329 (b) of the Constitu- 
tion what was prohibited was the initia- 
tion of proceedings for setting aside the 
election otherwise than by an election 
petition presented to such authority and 
in such manner as provided therein and. 
therefore, a suit ‘for setting aside an 
election would be barred under this pro- 
vision, The Court further held that once 
an election petition has been filed and 
determined, whether its decision is open 
to attack and if sc where and ta what 
extent must be determined by the gene- 
ral law applicable to decisions of Tribu- 
nals since it cannot be disputed on 
matter of principle that these Tribunals 
are subject to supervisory jurisdiction 
of High Courts under Arts, 226 and 227 
of the Constitution and a writ of certio- 


rari would be competent against the 
decision of Election Tribunal, 
16. Again in Mohinder Singh Gill’s 


case (AIR 1978 SC 851) (supra) a ques- 
tion arose whether the jurisdiction of 
the High Court ċould be invoked under 
Art, 226 of the Constitution to challenge 
the cancellation of the poll in the entire 
constituency by the Election Commission 
in exercise of its power under Art. 324 of 
the Constitution in view of the prohibi- 
tion contained in Art, 329 (b) of the 


a 
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Constitution. Krishna Iyer, J, speaking 
for the Court again referred to the dsci- 


sion in Ponnuswami’s:case (AIR 1952. SC. 


64) (supra) as a landmark case in eec- 
tion laws and found that its ratio has 
been consistently followed by the Su- 
preme Court in several rulings through 
Durga Shanker Mehta v, Raghuraj Singh 
(1955) 1 SCR 267: (AIR 1954 SC 520); 
Hari Vishnu Kamath .(1955) 1 SCR 1104: 
(ATR 1955 SC 233); cown to Indira 
Gandhi (1976) 2 SCR 34" : (AIR 1975 SC 


2299), After elaborately setting out the 
passages from Ponruswami’s ease 
(AIR 1952 Sc 64) (supra) the Court, 


speaking through Krishna Iyer. J, rules 
as under at pages 867-888 : 
"28. What emerges from this perspica- 


cious reasoning, if we may say so with. 


great respect, is that anz decision soughi 
and rendered will not amount to ‘calling 
in question’ an election if it subserves 
the progress of the eleczion and facilita- 
tes the completion of tne election, We 
should not slur over the quite essential 
observation “Anything cone towards the 
completion of the 


can by no stretch of reasoning be des- 
cribed as questioning the election.” 

29. Thus, there are two types of de- 
cisions, two types of challenges, The 
first relates to proceedings which inter- 
fere with the progress of the election. 
The second accelerates the completion 
of the election and acte in furtherance 
of an election. So, the short question 
before us. in the light oz the illumination 
derived from: Ponnuswami (AIR 1952 
SC 64) is as to whether the order for 
re-poll of the Chief Election Commis- 
sioner is “anything dome towards the 
completion of the election proceed_ng” 
and whether the proceedings before the 
High Court facilitated the election pro- 
cess or halted its progress, The. ques- 
tion immediately arises as to whether 
the relief sought in the writ petition by 
the present appellant amounted to call- 
ing in question the el2ction, This, - in 
turn, revolves round the point as to 
whether the cancellation of the poll and 


the reordering of fresh poll is ‘par- of. 


election’ and challenging it is ‘calling it 


.in question’, 


30, The plenary bar 3f Art, 329 (b) 
rests on two principles: (1) The per- 
emptory urgency of prempt enginee-ing 
of the whole election process without 
intermediate interruptims by way of 


„all power to interfere under Art. 


election proceeding 
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legal proceedings challenging the steps 
and stages in between the commence- 
ment and the conclusion, (2) The. provi- 
sion of a special jurisdiction which can 
be invoked by an aggrieved party at the 
end of the election excludes other form, 
the right and remedy being creatures of 
statutes and controlled by the Constitu- 
tion. Durga Shankar Mehta (1955) 1 | 
SCR 267: (AIR 1954 SC 520) has affirmed 
this position and supplemented it by 
holding that, once the Election Tribunal 
has_ decided, the prohibition is extn- 
guished and the Supreme Court's over 
136 
‘springs into action, In Hari Vishnu 
( (1955) 1 SCR 1104): (AIR 1955 SC 233) 
this Court upheld the rule in Ponnu- 
swami (AIR 1952 SC 64) excluding ‘any 
proceeding, including one under Art. 226. 
during the on-going process of election, 
understood in the comprehensive sense 
of notification down to declaration. 
Beyond the declaration comes the elec- 
tion petition. but beyond .the decision of 
the Tribunal the ban of Art, 229 - (b) 
does not bind, 

Gls. ouis 

32. On the assumption, but leaving 
the question of the validity of the direc- 
tion for re-poll open for determination 


by the Election Tribunal, we hold that 
a writ petition challenging the cancella- 
tion coupled with re-poll amounts to 
calling in question a step in ‘election’ 
and is therefore barred by Art, 329 (b) 
If no re-poll had been directed the legal 
perspective would have been very diffe- 
rent, The mere cancellation would have 
then thwarted the course of the election 
and different considerations would have 
come into play. We need not chase a 
hypothetical case.” 

The above decisions are rendered in 
the context of the Representation of the 
People Act read in the perspective of 
Art, 329 (b) of the - Constitution. The 
principles enunciated and reiterated in 
these decisions have been projected by 
the Supreme Court in those cases where 
the validity of election to the Munici- 
pality or Bar Council or Panchayats was 
challenged: 

17. In Nanhoo Mal’s case (AIR 1975 
SC 2140) (supra) the election to the 
office of the President of the Municipal 
Board of Soron town in Etah district 
of Uttar Pradesh was challenged by 
moving Allahabad High Cour, under 
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Art, 226 of the Constitution on the 
ground that the procedure adopted by 
the District Magistrate for holding the 
election was illegal, inasmuch as it did 
not conform to the provisions of R. 6 
of the U. P, Municipalities (Conduct of 
Election of Presidents and Election 
Petitions) Order, 1964, which. inter alia, 
enjoins the Disrtict Magistrate to appoint 
a date for making nominations for the 
election to the office of the President of 
the Board which date shall be a date 
at least 4 days after the date of the noti- 
fication, and in so far as the District 
Magistrate appointed 235th Sept., 1974 as 


the date for filing nomination, it did not 


give requisite period of 4 days since the 
election programme declared by the 
notification of 2ist Sept. 1974 was pub- 
lished in the Gazette on 24th Sept., 1974. 
No interim relief was granted on the 
‘petition staying the election which was 


to be held on ist Oct., 1974 with the 
result that in the election held on the 
said day, the avpellant before the 


Supreme Court was declared elected, He 
was impleaded as a party in the vetition 
which was allowed by the High Court 
which set aside the entire election pro- 
ceedings, The elected candidate, there- 
fore, took the matter in appeal before 
the Supreme Court. The Court speak- 
ing through Alagiriswami, J. was of the 
view that there was hardly any room for 
High Court to entertain application under 
Art. 226 of the Constitution in the 
matters relating to elections after the 
decision of the Supreme Court in Ponnu- 
swami’s case (AIR 1952 SC 64) (supra). 
The Supreme Court, in that context, 
referred to S. 43-B of the U, P. Muni- 
cipalities Act which provided as to how 
the election of President was to be 
questioned. The main enactment con- 
tained in sub-section (1) of S. 43-B pro- 
vided that no election of the President 
shall be called in question except by 
election petition presented in accord- 
ance with the provisions of the Act. 
Sub-see. (2) provided the grounds on 
which such election can be challenged. 
Sub-sec, (2) (c) (ii) provided that elec- 
tion petition may be presented by a 
voter or a defeated candidate on the 
ground that the result of the election 
has been materially affected by any 
non-compliance with the provisions of 
the Act or of any Rules or Orders made 


under the Act, The Court, on considera- 
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tion of the provisions ruled that tbe 
election of President can be called in 
question only by means of an election 
petition on one of the three grounds 
mentioned therein and that too only if 
the Election Tribunal comes to the con- 
clusion that such non-compliance has 
materially affected the result of the 
election. The Court, therefore, conclu- 
ded that in the circumstances there was 
no room for the High Court exercising 
its power under Art. 226 to set aside the 
election and the High Court clearly 
erred particularly because it did not 
consider whether the result of the elec- 
tion had been materially affected by the 
non-compliance of the rule in question, 
The Supreme Court thereafter referred 
to the passages which we have set out 
above from the decision of the Supreme 
Court in Ponnuswami’s case (AIR 1952 
SC 64) (supra) and concluded’ as 
under : l 


“A, PEE in absence of any ex- 
press provisions in the Act to the con- 


trary these principles are applicable 
equally to cases of elections to local 
bodies also. This Court also pointed 


out that the right to vote or stand as a 
candidate for election is not a civil right 
but is a creature of statute or special 
law and must be subject to the limita- 
tions imposed by it. It referred to the 
decision in Wolverhampton New Water 
Works Co. v. Hawksford, (1959) 6 CB 
(NS) 336 where it had been held: 


“There are three classes of cases in 
which a liability may be established 
founded upon statute. One is, where 
there was a liability existing at common 
law, and that liability is affirmed by a 
statute which gives a special and pecu- 
liar form of remedy different from the 
remedy which existed at common law; 
there, unless the statute contains words 
which expressly or by necessary im- 
plication exclude the common law re- 
medy, the party ‘suing has his election 
to pursue either that or the statutory 
remedy. The second class of cases is, 
whether the statute gives the right to 
sue merely, but provides no particular 
form of remedy; there the party can 
only proceed by action at common law. 
But there is a third class, viz., where a 
liability not existing at common law is 
created by a statute which at the same 
time gives a special and particular 
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remedy for enforcing it....s.eeeeser The 
remedy provided by the statute must be 
followed, and it isnot competent to the 
party to pursue the course applicable to 
cases of the second class, The form 
given by the statute must be adopted and 
adhered to”. 


and after referring to the provision of 
the Representation of the People Act 
pointed out that it will be a fair in- 
ference that the Act 2rovides for only 
one remedy, that remedy being by an 
election petition to be presented aftter 
the election is over, end there is no 
remedy provided at any intermediate 
stage. This court also held that the word 
‘election’ connotes the entire procedure 
to be gone through tc return a candi- 
date whenever we talk of elections in a 
democratic country. 


5. It follows that the right to vote or 
stand for election to the office o2 the 
President of the Municipal Board :s a 
creature of the statute, that is, the U.P. 
Municipalities Act and it must be sub- 
ject to the limitations imposed [y it. 
Therefore, the election to the office of 
the President could be challenged only 
according to the procedure prescribed 
by that Act and that is by means cf an 
election petition presented in accordancé 
with the provisions of the Act, ard in 
no other way. The act provides only 
for one remedy, that remedy being an 
election petition to be presented after 
the election is over and there is no 
remedy provided at any intermediate 
stage, These conclusions follow from thé 
decision of this Court in Ponnuswami’s 
case (AIF, 1952 SC 64) (supra) in its ap- 
plication to the facts cf this case. But 
the conclusions above sated were arrived 
at without taking the provisions of Arti- 
cle 329 into account. The provisions of 
Art. 329 are relevant only to the ex- 
tent that even the remedy under Arti- 
cle, 226 cf the Constitution is barred as 
a result of the provisicns But once the 
legal effect above set forth of the pro- 
vision of law which we are concerned 
with is taken into account there is no 
room for the High Courts to interfere 
in exercise of their pcwers under Arti- 
. cle 226 of the Consiitution. Whather 
there can be any extraordinary circum- 
stances in which the High Courts could 
exercise their power tnder Art, 226 in 
relation to elections it is not now neces- 
sary to consider.......” 
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18. In K. K, Shrivastava’s case (AIR 
1977 SC 1073) (supra) the Supreme 
Court was concerned with the scope 
for inyoking the jurisdiction under 
Arts. 226 and 227 of the Constitution in 
the context that Rule 31 of the Election 
Rules of Bar Council of Madhya Pra- 
desh. The facts were that the election 
to the said Bar Council was held under 
the Indian Advocates Act and the Rules 
framed by the Madhya Pradesh Bar 
Council with the approval of the Bar 
Council of India regulating the disputes 
regarding election. An elaborate ma-, 
chinery for resolving the election dis- 
putes was provided in the said R. 31 (4) 
of the said Election Rules provided that 
all disputes arising under the said sub- 
rule shall be decided by a Tribunal to 
be known as an Election Tribunal. An 
election petition was filed before the 
Tribunal challenging the validity of the 


election to the said Bar Council of 20 


returned candidates, Notwithstanding the 
said election petition, two voters oul of 
whom one was a defeated candidate 
moved the High Court of Madhya Pra- 
desh under Arts. 226 and 227 of the 
Constitution challenging the validity of 
the entire election. An objection was 
raised on behalf of the respondents 
before the High Court that in view of 
the pending election petition the Court 
should not exercise its extraordinary 
jurisdiction under the said Articles and 
the petition should not be entertained. 
The High Court rejected this objection 
as it was of the view that where the 
entire election was challenged, an elec- 
tion petition would not be appropriate 
remedy and, therefore, it cannot be con- 
sidered as an equally efficacious reme- 
dy so as to prevent the aggrieved per- 
sons from invoking the jurisdiction 
under Arts, 226 and 227 of the Constitu- 
tion. The Supreme Court, speaking 
through Krishna Iyer, J., while allow- 
ing the appeal, held as under : 


“4. It is well settled law that while 
Art, 226 of the Constitution confers a 
wide power on the High Court there are 
equally well settled limitations which 
this Court has repeatedly pointed out 
on the exercise of such power. One of 
them which is relevant for the present 
case is that where there is an appro- 
priate or equally efficacious remedy the 
Court should keep its hands off. This is 


more particularly so where the dispute 
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relates to an election. Still more so 
where there is a statutorily prescribed 
remedy which almost reads in mandt- 
tory terms. While we do not in this 
case go to the extent of stating that if 
there are exceptionel or extraordinary 
circumstances the Court should still re- 
‘fuse to entertain a writ petition it is per- 
fectly clear that merely ‘because the 
challenge is to a plurality of returns of 
elections, therefore a writ petition will 
lie, is a fallacious argument. It is im- 
portant to notice what the High Couri 
has overlooked is that the period of li- 
mitation prescribed by the rules is 15 
days and if writ petitions are to be en- 
tertained long afterwards it will stultify 
the statutory provision. Again in the 
present case an election petition cover- 
ing the same subject-matter is actually 
pending. There is no foundation what- 
ever for thinking that where the chal- 
lenge is to an “entire election” then the 
writ jurisdiction springs into action, On 
the other hand the circumstances of 
this case convince us that exercise of 
the power under Art. 226 may be des- 
cribed as mis-exercise. It is unfortu- 
nate that an election petition, which 
probably might have been disposed of 
long ago, is still pending because the 
writ petition was pending in the High 
Court and later on special leave having 
been granted these appeals have been 
pending in this Court. How injurious 
Sometimes the repercussions of enter- 
taining with petitions are where they 
should not be is illustratted this very 
case”, (emphasis supplied) 


19. In Bar Council of Delhi v. Surjeet 
Singh, AIR 1980 SC 1612, the Supreme 
Court was concerned as to the com- 
petency of the petition under Art, 226 
of the Constitution having regard to 
the alternative remedy of election peti- 
tion being available under Rule 34 af 
the Bar Council of Delhi Election Rules, 
1968 when -election was held on the 
basis of the electoral roll prepared pur- 
suant to the proviso to Rule 3 (j} of the 
said Rules, which was ultra vires the 
power of the State Bar Council and, 
therefore, invalid, and it was held that 
Motwithsanding the alternative remedy 
provided and notwithstanding the fact 
that the petitioners came to challenge the 
@lection before the Court after it was 
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over such a petition is competent, The 
said proviso to Rule 3 (j) was found to 
be ultra vires by the Delhi H-gh Court 
as well as by the Supreme Court in the 
following circumstances: There were 
about 5000 and odd advocates on the 
Advocates’ Roll of tne Delhi High Court, 
A proviso was added te Rule 3 (j) of 
the said Rules of Delhi Bar Council in 
the year 1978. A copy of the declara- 
tion form was sent in accordance with 
that proviso to all the Advocales whose 
names found place on the Stat2 Roll of 
the Advocates asking them to return 
the declaration form duly filled in and 
signed within specified period. A public 
notice was also issued in some of the 
newspapers. The qualifications and con- 


ditions entitling an advocate tc vote at 


the election or for being chosen as a 
member of the State Bar Council were 
to be prescribed by the Bar Council of 
India according to.Section 3 (41 of the 
Advocates Act, 1961. The Sate Bar 
Council has merely to prepare and re- 
vise from time to time the electoral roll 
of the qualified voters in accordance 
with the Rules made by the Bar Council 
of India concerning the qualifications 
and conditions of, such persons. The 
power of the Bar Council to prepare 
and revise electoral roll under Sec- 
tion 15 (2) (a) of the said Act was sub- 
ject to the overriding provisions made 
in Sections 3 (4) and 49 (1) (a of the 
Advocates Act. By the impugned pro- 
viso added to Rule 3 (j) of the State Bar 
Council Election Rules, failure on tk 
part of an Advocate to submil the re- 
quired declaration within the specified 
period that the declarant proposes to 
practice within the State of Delhi and 
that he undertakes further ta practice 
ordinarily and regularly within the 
jurisdiction of the Ear Council of Delhi, 
and would inform the Bar Council of 
any change in his address of residence 
or place of practice, entitled the State 
Bar Council to exclude his name from 
the electoral roll. The date for submis- 
sion of the declaration was extended 
from time to time but the last date so 
extended was 14th September, 1978. 
The electoral rolls prepared on the basis 


of such declarations were putlished on. 
‘16th September 


1978 excluding the 
names of about 2000 Advocates who had 
failed to submit such. declarat.cn forms 
within time. The election to the Bar 


— a 
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Council of Delhi was held according to 
these electoral rolls on` 17th Nov. 2978 
with the result that about 3000 and odd 
Advocates could not participate in the 
election. The Delhi High- Court enter- 
tained the petition under Art. 226 of the 
Constitution and granted appropriate writ 
to quash and set aside the election- 
Three appeals were preferred by the 
Council 
of India from the common judgmen* of 
the Delhi High Cour; allowing the writ 
petitions filed by the respondent Sur- 
jeet Singh and others, On behalf of the 
appellants, five contentions were urged 
namely (i) the impugned proviso was 


- valid; (2) the electoral rolls once pub- 


lished were final and beyond the pale 
of challenge in a writ petition: (3) the 
petitioner Surjeet Singh and others whe 
had participated in the election were es- 
topped from challenging the election, 
and in any case there was a bar of 
laches since they approached the High 
Court after the election was over; (4) 
it was not shown before the High Court 
that the results of the election vere 
materially affected by the operation of 
the impugned proviso, and (5) the peti- 
tion under Art. 226 was not competent 
as an, adequate efficacious remedy by 
way of election petition was availabe — 
The Supreme Court, speaking thrcugh 
Untwalia J., agreed with the Delhi High 
Court that the impugned proviso was 
beyond the competence of the State Bar 
Council and was, therefore. ultra vires 
its powers and the electoral roll pre- 
pared in accordance with the said pro- 
viso was, therefore, vitiated, The olea 
of estoppel and laches raised by the 
appellants was also rejected. The con- 
tention about the want of evidence as to 
the election being materially affested 
was also negatived. -The last contention 
about fhe incompetency of the petition 
in view of the alternative remedy provi- 
ded by the Advocates Act was rejected 
as of without any substance sipce the 
scope R. 34 providing for election geti- 
tion was held not to be wide enough so 
as to cover the: challenge of election on 
the ground of the election held on the 
basis of the electoral rolls prepared 
according to the ultra vires provision was 
vitiated, The Supreme Court found 
that R. 34 in light of the challenge to 


the election by the. respondents was not 
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an appropriate and adequate alternative 
remedy so as to justify refusal of exer- 
cise of the jurisdiction under Art. 226 of 
the Constitution. The Supreme Court 
noted that the -case with which it was 
dealing was not a case where the name 


of any voter was wrongly omitted from 
the electoral roll but it was a case 


where the preparation of whole electo- 
ral roll was null and void because of the 
invalidity of the impugned proviso. be- 
fore the Supreme Court. The right of 
filing election petition in Delhi Bar 
Council “Election Rules was circumscrib- 
ed by.the ‘provision contained in R. 34 
which provided that no petition shall lie 
on the ground that any nomination 
paper was wrongly rejected or the name 
of any voter was wrongly included in 
or omitted from the electoral roll or any 
error or irregularity. which is not of a 
substantial character. The Supreme 
Court, therefore, held that the electoral 
roll was prepared on the basis of the 
Rule which was found to be void and 
ultra vires. That being so, even though 
the contesting respondents came to chal- 
lenge the election after it was held, they 
could do so because of the gravity of the 
infraction of the law in the preparation 
of the electoral roll, Untwalia J.. speak- 
ing for the Court, referred to the two 
decisions of Patna High Court in (i) 
Parmeshwar Mahaseth v. State of Bihar, 
AIR 1958 Pat 149 and (Gi) Umakant 
Singh v. Binda Choudhary, AIR 1965 
Pat 459, where the Patna. High Court © 
has taken the view that when the entire 
election is challenged as violative of the 
essential provisions of the Election Rules 
and the Act, the election petition is no 
efficacious remedy. Same view was 
adopted by a Full Bench of the Punjab 
High Court in Dev Prakash Balmukund 
v. Babu Ram Rewti Mal, AIR 1961 Punj 
429 and by Madhya Pradesh High Court. 
in Bhupendra Kumar Jain v. Y.S. Dhar- 
madhikari AIR 1976 Madh Pra 110 that 
where the nature of relief is setting 
aside of the whole election, the election 
petition cannot be said to be an effective 
alternative remedy. Untwalia J., speak- 
ing for the Court, disapproved this view 
of these High Courts and referred with 
approval the earlier decision of the 
Supreme Court in K. K. Shrivastava’s. 
case (AIR 1977 SC 1703) (supra) where 


Krishna Iyer J., speaking for the Court, 
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held that there is no foundation whai- 
ever for thinking that where the chal- 
lenge is to an ‘entire election’ then the 
writ jurisdiction springs into action. 
Untwalia J., then observed as under: 

"18. 


etoerecereeesn 


We may add that the view expressed 
by some of the High Courts in the cases 


referred to above that merely because 
the whole election has been challenged 


by a writ petition, the petition would Fe 


maintainable in spite of there being an 
alternative remedy being available, so 
widely put, may not be quite correct 
and especially after the recent amend- 


ment of Art. 226 of the Constitution. _if 


the alternative remedy fully covers the 
challenge to the election then that 
remedy and that remedy alone must be 
resorted to even though it involves the 
challenge of the election of all the suc- 
cessful candidates, But if the nature 
and the ground of the challenge of the 
whole election are such that the alter- 
native remedy is no remedy in the eye 
of law to cover the challenge or, in any 
event, is not adequate and, efficacious 
remedy, then the remedy of writ peti- 
tion to challenge the whole election is 
still available in the present case we 
. have pointed out above that the Election 
Tribunal would have found itself incom- 
petent to declare the proviso to R. 3. (3) 
of the Delhi Bar Council Election Rules 
ultra vires and that being so the alter- 











native remedy provided in R. 34 (8) was 


no remedy at all.” {emphasis supplied) 


20. A Full Bench of this Court in 
Ahmedabad Cotton Mfg. Co. Ltd. v. 
Union of India, (1977) 18 Guj LR 714: 
(AIR 1977 Guj 113) was concerned with 
the precise width and scope of Clause 
(3) of Art. 226 as amended by the Cons- 
titution (42nd Amendment) 1976, which 
enjoins High Court not to entertain any 
petition for the redress of any substan- 
tial injury by reason of the contraven- 
tion of the Constitution or any enact- 
Ment or Ordinance or other subordinate 
legistation or by reason of procedural 
legality resulting in substantial failure 
of justice without the aggrieved party 
exhausting the alternative remedy _ pro- 
vided for by or under any other law for 
the time being in force. The Full Bench 
was required to consider the scope and 
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width of clause: (3) of Art. 226 in the 
context of a petition filed for enforce- 
ment of the fundamental rights to hold 
property under Art, 31 (1) of the Consti- 
tution when .the excise authorities were 
seeking to enforce the demand of excise 
duty by assuming, jurisdiction to them- 
selves in departure of the settled basis 
of excise levy for the blended yarn for 
considerable period in past, In that con- 
text, the Full Bench, speaking through 
J.. B. Mohta J., held as under in paras 
22 and 23 at page 731: 


“22. Therefore; the. principle which 
emerges from these decisions is that 
when the petitioner is to be asked to 
exhaust his alternative remedies provi- 
ded under the Act before entertaining 
the writ petition, this distinction would 
always be material where the order is a 
nullity as being ex facie without juris- 
diction or due to! non-compliance with 
the provisions of the Act or the essen- 
tial principles of justice or on any other 
ground, as explained in Tarachand 
Gupta’s case (AIR 1971 SC 1558) or 
Bhopal Sugar Industries case (AIR 1967 
SC 549) or Mohd. . Nooh’s case (AIR 1958 
SC 86) (supra) it:is a purported order 
or a nullity. In such a context the alter- 
native remedy would be a futile remedy 
because it did not affect the inherent 
nullity in the challenged decision. which 
would result in the material distinction 
that the party may appeal against such 
decision but he was not bound to do so. 


23. As pointed out in Dana Nathu v. 
Sul-Divisional Magistrate, Rajkot (1973) 
14 Guj LR 209 (213) if the order of the 
executive authority is an ultra vires 
order, it would be a nullity and even if 
an appeal is filed, the order confirmed 
in appeal would also be a nullity, There- 
fore, in such cases where the challenge 
is on the ground ‘that the order is an 
ultra vires order, the question of ex- 
hausting alternative remedy could hard- 
ly arise as the petitioner could straight- 
way seek remedy of judicial review......” 
J. B. Mehta, J., speaking for the Full 
Bench, pointed out the distinction in the 
context of election laws in the following 
terms: 

“26. Even in H. M. Trivedi v. V. B. 
Raju AIR 1973 SC 2602 at 2607-8, such 
wide amplitude was held to be of the 


election laws in question for prəparation l 
of electoral rolls and an intention was | 


À 
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inferred to withhold a judicial revi2w 
by treating even the question of ordinary 
residence for the purpose of entering a 
person’s name in the electoral roll as a 
decision on a jurisdictional fact within 
the exclusive jurisdiction of the regis- 
tering officers and the appellate authori- 
ties so that there would be no question 
of any judicial review by any collateral 
attack either in a civil court or even 
before an election tribunal, In that 
decision the distinction was noted of 
cases even in election matters as in 
Baidyanath Punjiar v. Sita Ram Mehta 
AIR 1970 SC 314 which took the view 
that violation of sec. 23 (3) of the 1950 
Act in entering or deleting the names of 
_ persons in the electoral rolls after he 
last date for deleting the name relates 
to lack of power, Such exceptional 
cases where the Act is made a complete 
Code ‘so that the authority is conferred 
a wide jurisdiction by making all activi- 
ties as falling within its jurisdiction end 
not as collateral, even such purporied 
orders would not be nullities and they 
would be subject to direct challenge 
under the normal remedy under the Act 
and that is why there would be no scope 
of challenge by collateral attack ir a 
civil Court or in writ jurisdiction with- 
out- exhausting the wide obligatory nor- 
mal remedy provided under the Act... ..” 


J. B. Mehta J., thereafter concluded 
the position emerging from the various 
decisions to which he referred in course 
of his judgment as under: 

“27, The aforesaid discussion clearly 
reveals that every Act would have to be 
examined when such-a question of the 
existence of. alternative remedy arises 
and it would have to be found out as to 
what is the amplitude of the normal 
Act remedies for appeal or revision so 
that the question of real or purported 
order would be decisive, If the Act 
remedy is so wide as to cover even pur- 
ported orders so that no part of the acti- 
vity of the authority is a collateral act=vi- 
ty, the Act having provided for direct 
remedies to such a wide extent, that 
remedy would have to be first exhaus- 
ted. On the other hand, where the Act 
remedies are not of such wide amplitude 
’ but only for orders.under the Act in 
eases of such purported orders, fhe 
appeal remedy .could not come in the 


way of the petitioner as it would not be 
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totally dehors the Act and, 
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said to have been provided for such 
purported orders which are null and 
void and which it would not be obliga- 
tory for the petitioner to exhaust for the 
simple reason that such an appeal reme- 
dy would not be able to cure the defect 
even if the appeal confirms the original 
order bearing this indelible mark of 
nullity, 


28. Similarly in cases where the 
question raised is of legislative compe- 
tence or of excessive delegation, the 
authorities created by the Act being 
creatures of the statute, such questions 
of ultra vires of the provisions of the 
Act would be foreign to the scope of that 
jurisdiction and they'could not dispose 
of such questions of ultra vires of the 
provisions of the statute, orders, rules or 
instruments made thereunder as per the 
settled legal position after the decision 
in Venkataraman & Co, v. State of 
Madras, AIR 1966 SC 1089. The same 
would be true of the orders which are 
therefore. 
ex facie without jurisdiction even in the 
narrow sense as complete nullities 
which could be ignored as creating no 
rights and obligations whatever. The 
amplitude of the appeal provision could 
be a relevant consideration in cases of © 
purported orders without ‘jurisdiction’, 
as interpreted in the wider sense as ex- 
plained in the Anisminic decision as 
aforesaid. These are. only illustrative 
cases which we have considered to bring 
out the true scope and ambit of this 
fetter created under Art. 226 (3) for 
considering this question of abatement 
of such writ petitions and, therefore, 
these illustrations are not intended to be 
exhaustive.” x 


21. In Baidyanath /Panjira’s case 
(AIR 1970 SC 314) (supra) the question. 
was whether in view of the provisions 
of S. 23 (3) of the Representation of the 
People Act, 1950 the name of any person 
can be entered in the electoral roll sub- 
sequent to the last date for making 
nomination, and whether that question 
can be tried by election Tribunal. 
S. 23 (3) of the Representation of the 
People Act, as amended by the Repre- 
sentation of the People Act (Act 47 of 
1966) provided: in effect that no amend- ` 
ment, transposition or deletion of any 
entry shall be made under S. 22 and 
tha, no direction for ..the inclusion of 4 
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mame in the electoral roll of a consti- 
ltuency shall be given under S. 23 after 
the last date for making nomination for 
an election in thet constituency or in 
the Parliamentary constituency within 


which that constituency is com- 
prised and before the comple- 
tion of that election, S. 23 (3; 


in other words, took away the power of 
the Electoral Registration Officer or for 


that matter the Chief Electoral Officer 


fo correct the entries in the electoral 
rolls or to include new names in the 


‘: electoral rolls of a constituency after 


\ 


tions for election in 


the nomina- 
constituency 


the last date for making 


that 


.. and before the completion of that elec- 


_ constituency 
-such a provision there would be consi- 


tion. The contenfion before the Court 


. in Baidyanath’s case was that 35 names 
‘of new voters were entered in the elec- 


toral rolls in violation of the provision 
of S. 23 (3) and that was without power, 
authority or jurisdiction and, therefore. 
the votes cast by these persons were 
invalid. Hegde J., speaking for the 


‘Court read a mandate in the said provi- 


sion to the Registration Officer not to 
amend the. electoral rolls after the last 
date for making nomination, and before 
the completion of the election in the 
otherwise in absence of 


derable scope for manipulations. In 
other words, he held that. the entries in 
the electoral rolls of the constituency as 
they: stood on the’ last date for making 
nominations for that constituency would 
be considered as final for purposes of 
that election. Negativing the contention 
that objection to fhe inclusion of new 
voters in. course of the prohibited period 
in the electoral rolls was not within the 
purview of the alternative remedy of 
election petition, Hegde J,, held as under 
at page 317: 


“10. It was next urged that even if 


. we hold that in including fresh electors 


_ tion in question does not 


fn the electoral roll on April 27, 1968 
the electoral registration officer con- 
travened S. 23 (3) of the 1950 Act, the 


’ game cannot be made a ground for in- 


validating’ the election as the contraven- 
come within 
the purview of sub-section (1) of Section 
100 of the Act. This contention again 


- does not appear to be sound. Clause 


(d) Gii) of sub-section (1) of Section 100 
of .the Act provides that if the High 
Court is of the opinion that the result 
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of the election in so far as it concerns 
the returned candidate has been mate- 
rially affected by the improper recep- 
tion, refusal or re] ection of any vote or 
the reception of any vote which is void, 
it shall declare the election void. We 
have earlier come to the conclusion that 
the electoral registration officer had 
no power to include new names in the 
electoral roll on | April 27, 168. There- 
fore, votes of the electors whose names 
were included in the rol: on that date 
must be held to: be void votes. That 
conclusion satisfies one of the conditions 
prescribed in S..100 (1) (d). We have 
now to see whether the other conditions 
prescribed in that. clause namely whether 
the High Court òn the material before 
it could have been of the opinion that 


the result of the election in sc far as it 


concerned the returned candidate -has 


been materially affected because of the 


reception of the votes which are 
aet PR 7 
Hegde J., in this Baidyanath’s ease 


(AIR 1970 SC 314) however, distinguish- 
ed the earlier decision of the Supreme 
Court in B. M. Ramaswamy v, B, M. 


Krishnamurthy | AIR 1963 SC 458 which 


was rendered in ‘the 
Village Panchayats 


context of Mysore 
and Local Boards 
Act (10 of 1959), «Under the said Act, 
the relevant part of electoral roll of 
Mysore Legislative Assembly was deem- 
ed to be the list:of voters for the Pan- 
chayat constituency and the Secretary of 
the Panchayat had to maintain a duly 
authenticated separate list of voters of 
the said constituency. Subba Rao J., 
delivering judgment of the Court said 
that no civil Court has jurisdiction to 
question the legality of any decision 
taken by or under the authority of the 
Electoral Registration Officer as the 
terms of Section 30 were clear that the 
action of the electoral registration offi- 
cer in including.the name of the person 
in the electoral roll, though Me- 
gal, cannot be questioned 
court, and that it’ could be rectified only 
in the manner prescribed by law by 
resorting to appropriate remedy. In 
other words, the Supreme Court held in 
Ramaswamy’s case _ (supra) that the 
Court trying election petition has no 
jurisdiction to go’ behind the electoral 
roll and find out whether the name was 
legally entered or deleted. In- Baidya- 
nath’s case (supra) therefore Hegde J., 
pointed out that the ratio of that deci- 


din a civil . 


w, 


ra 
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sion was correct in the fects of that cese 
because, as found by the High Court, 
the names were added in -the electozal 
rolls before the last date prescribed for 
filing the nomination ani the Supreme 
Court, therefore, rightly held that the 
High Court was not justizied in reaching 
the conclusion that the electors newly 
added to the list were not qualified to 
be voters once their names had been 
entered in the rolls. The decision of -he 
Supreme Court in Ramaswamy’s case 
(AIR 1963 SC 458) (supra) in other 
words was that the electoral roll, as it 
stood on the last date fcr filing nominar 
tion for election was final and therefore 
once the addition has bén made by the 
Registration Officer withn his power or 
Nurisdiction, it cannot be a subject 
matter of any proceeding in the court 
or before the election tribunal. 


22. The principle enunciated im 
Baidyanath’s case (AIE 1970 5C =14) 
(supra) was again affirmed in Kabul Singh 
y. Kundan Singh AIR 1970 SC 340 
where the question was, whether the 
vote of a person whose name was enier- 
ed in the electoral roll of the consti- 
tuency after the last dace for making 
nomination was valid, and since the 3e- 
gistration Officer had no power or 
authority to enter his name in violation 
of the mandatory provision of S. 23 (3) 
of the Representation of the People Act, 
it was a case of lack of power and the 
Court trying election petition had juris- 
diction to go into the question. 

23. Same view was edopted by the 
Supreme Court in Wepansao v. N. L. 
Odyuo AIR 1971 SC 212%, 

24. In Hari Prasad Mulshankar Tri- 
vedi v, V. S. Raju AIR 1973 SC 26@ a 
five Judges’ Bench oi ‘the Supreme 
Court was concerned with the question 
as to whether the High Court can enter- 
tain a writ petition under Art. 226 where 
the Electoral Officer hes wrongly deci- 
ded the question of ordinary 
of a voter and can go -nto the question 
of the validity of his consequent inclu- 
sion in the roll in such a petition 
Mathew J., speaking for the court held, 
as under after referring to the earlier 
decisions of the Supreme Court in Ranma- 
swamy’s case (AIR 1963 SC 458), Baicya- 
nath’s case (AIR 1970 3C 314), Kebul 
Singh’s case (AIR 1970 SC 340) and 
Wapansao’s case (AIR 1971 SC 2123): 
(supra), 


residence 


Ravjibhai Bhizhabhai v, Chief Officer, Bilimora Nagar Palika Guj. 179 


“97 We think that neither the deci- 
sion of this Court in AIR 1970 Sc 314 
which took the view that violation of 
S. 23 (3) of the 1950 Act in entering or 
deleting : the names of persons in the 
electoral rolls after the last date for 
making nomination relates to lack of 
power nor the decision in AIR 1971 SC 
9123 which also suggests) that where 
there was lack of power, the question 
can be gone into by the court trying an 
election petition, can, by analogy, be 
extended to an entry in the electoral . 
roll on the basis of a wrong adjudication 
of the question of ordinary residence. 
Though the dividing line between lack 
of jurisdiction or power and erroneous 
exercise of it has become thin with the 
decision of the House of Lords in the 
Anisminic Case (1967) 3 W.L.R. 282; we 
do not think that the distinction between 
the two has been completely wiped out. 
We are aware of the difficulty in for- 
mulating an exhaustive rule to tell 
when there is lack of power and when 
there is an erroneous.exercise of it. The 
difficulty has arisen because the word 
‘jurisdiction’ is an expression which is 
used in a variety of senses and takes 
its colour from its context (see per 
Diplock J.. at p. 394 in the Anisminic 


Case). Whereas the ‘pure’ theory of 
jurisdiction would reduce jurisdictional 
control to a vanishing point, the adop- 


tion of a narrower meaning might 
result in a more useful legal concept 
even though the formal structure of law 
may lose something of its logical 
symmetry. “At bottom the problem of 
defining the concept of jurisdiction fot 
purpose of judicial review has been one 
of public policy rather than one of logic. 
And viewed from the aspect of public 
policy as reflected in the provisions of 
the 1950 and 1951 Acts, we do not think 
that a wrong decision on a question of 
ordinary residence for the purpose of 
entering a person’s name in the electo« 
ral roll should be treated as a jurisdic« 
tional error which can be judicially re- 
viewed either in a civil court or befora 
an election tribunal.” 


25. A Division Bench of the Bombay 
High Court consisting of Mody and 
Chandrachud, JJ. in Dandu Vithoba 
Patil v. State of Maharashtra, (1967) 69 
Bom LR 767 was concerned with a 
challenge that the delimitation of cons- 
tituencies as well as allotment of res 


© decisions of the 
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served seats for women were arbitrary 
‘and discriminatory and that the list of 
voters was not kept open for public 
inspection for the requisite period, In 
that context, the Division Bench, speak- 
ing through Chandrachud, J. held that 
except in unusual circumstances, as for 
example, when there is a flagrant viola- 


tion of law, or a gross abuse of the dis-" 


cretion conferred on the Government 
or its Executive Officers, or when the 
provisions of the Maharashtra Munici- 


. palities Act, 1965 are utilised for a pur- 


' pose not duly appointed under the Act. 
the machinery prescribed by the Act 
_ must be adopted for the redress of grie- 
vances arising out. of an alleged viola- 
ition. of rights conferred by the Act since 
the right of franchise is a statutory 
‘right and not a common law right and it 
. is, therefore, necessary that normally 
statutory remedies must be adopted. 


26. Our attention was invited to two 
Gujarat 
‘which have a bearing on the question 
of ‘he plea of estoppel and acquiescence 
and one decision pertaining to the com- 
petency of election petition when the 
entire election is under challange 


27. In Laxmanbhai Bhagwanbhai Su- 
khadia v. Kunkavav Vaida Taluka Pan- 
chayat (1969) 10 Guj LR 8, a Division 
Bench of this Court held that before 
exercising jurisdiction under Art, 226 
of the Constitution in favour of the. peti- 
tioner and granting a writ of quo war- 
ranto, it is necessary to see that the 
relator is a‘fit person to be entrusted 
with the writ, and if he has acquiesced 
in the wrongful act, the Court would 
refuse to grant the writ and the peti- 
tioner before the Division Bench was 
found to have acquiesced as he had not 
only failed to 
proach the proper authorities and 
having himself again taken part in the 
election. itself, he cannot successfully 
pray for a writ of quo warranto, 


28. In Indravadan Parshottamdas 
Desai v. Indravadan Ambalal] Mehta 
(1969) 10 Guj LR 697: (AIR 1969 Guj 
251) the learned single Judge of this 
Couri had taken the view that since the 
person challenging the election before 
the learned single Judge was a voter 
‘who was not present at the time of 
scrutiny either in person or through an 
agent, the principle of estoppel cannot 
be pleaded against him, . 
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29. In Patel Khemabhai Hargovan- 
das v. Jantral Village. Panchayat (1971) 
12 Guj LR 439, the learned single 
Judge, on combined reading of S. 22 (1) 
and S. 24 (1) of the Gujarat Panchayats 
Act, held that since the petitioner before 
him was challenging the validity of the 
election of all the members of the res- 
pective Gram Panchayats elected from 
different electoral divisions of each 
Gram Panchayat, he could not have 
filed election petition under S, 24 of the 
Act on the grounds on which he had 
challenged the election of all the mem- 
bers of the respective Pancheyats in the 
petitions. 

30. It should be noted that the deci- 
sion of the Division Berch of this Court 
in Kunkavav Taluka Panchayats case 
(1969-10. Guj LR 8) (supra) would not 
apply without any qualification and 
with all its force and rigour in view. of 
the decision of the Supreme Court in 
Delhi Bar Councils case (AIR 1989 SC 
1612) (supra). Similarly the decision 
of the learned single Judge in Jantral 
Village Panchayat’s case (1971-12 Guj LR 
439) (supra) would not be a good law 
in view of the decision of the Supreme 
Court in Delhi Bar Councils case 
(supra). ' 

31. Another decision of a Division 
Bench of this Court in Narubha Ram- 
sano v. State of Gujarat (1974) 15 Guj 
LR 528 was in the context of the ques- 
tion as to what is the effect of breach 
of a mandatory provision contained in 
R. 7 (1) and R, 7 (4) of the Gujarat 
Gram and Nagar Panchayats Election 
Rules, 1962, and it was held that unless 
the breach of such a mandalery provi- 
sion materially affects the result of the 
election, an aggrieved petitioner is not 
entitled to, as a matter of right, the ap- 
propriate writ prayed for. This decision 
also, in our opinicn, would be required 
to be read-down in view of the decision 
of the Supreme: Court in Delhi Bar 
Council’s case (AIR 1980 SC 1612) (supra) 
where the Court has ruled that if the 
entire election is void at its inception 
due to the fact such as it being held in 
accordance with or pursuant to an ultra 
vires provision of a given Act or the 
Statute, the perspective of the substan- 
tial prejudice or the election result 
being materially ‘affected is not relevant. 

32. The following principles emerge 
authorities cited 
above 


=. -ĝo the plurality of return2d 
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(1) Though the extraorcinary jurisdiz- 
tion of High Court under- Arts. 226 ar.d 
227 of the Constitution is very wide, 
the Court should be slow in exercising 
the said jurisdiction where -an alterna- 
X tive efficacious remedy under the Act is 
available, However, if .the impugned 
order is an ultra vires order or is a 
nullity as being ex facie without juris- 
diction, the question of exhausting the 
alternative remedy could hardly arise- 

(2) It is well recognisec on principie 
and in authority that where a right or 
Kiability is created by a statute which 
gives a special remedy for enforcing it 
only the remedy prov.ded by that 
statute must be availed oÈ 


(3) The right to vote or stand as a 
candidate at the election is not a civil 
right but is a creature of a statute or a 
“* special law and must be subject to limi- 
tations imposed on it. If the legislature 
entrusts the determination of all mał- 
fers relating to election to a special Tri- 
bunal, and invests it witk a new ard 
unknown jurisdiction, thaf special juris- 
diction alone could be irvoked for eB- 
forcement of that right. 


(4) In matters of election disputes, 
the Court should refuse to exercise 
furisdiction under Articla 226 of the 
Constitution of. India when the statuie 
eonferring right to vote cr stand at the 
election prescribes a statwiory remecy 
embracing the disputes pertaining to all 
aspects of the entire proc2ss of election. 

(5) Merely because the challenge is 
candidates 
or for that matter to the entire election, 
it is fallacious to urge that it can be only 
redressed by a writ petition. | 


(6) It is a well recogrfised principle 
and a matter of public importance that 
elections should be concluded as early 
as possible according to the time sche- 
dule and all controversial matters as 
well all disputes arising oat of the elee- 
tions should be postponed till after the 
elections are over so as tc avoid an im- 
pediment or hindrance in the electicn 
proceedings. In other words, there is a 
provisional finality in matters pertainirg 
„1O the various stages of elections. 


(7) The bar of estoppel cannot ke 
pleaded against a person challenging 
the election merely beceuse he takes 
part in the said election by standing as 
a candidate or by exercise of his right 
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of franchise therein. especially when 
the impugned election is patently illegal 
and void ab initio due to the fact such 
as it being held pursuant to an ultra 
vires provision in a statute or the Rules. 
There is no question of approbation and 
reprobation in case of a person standing 
or voting at the election, nor is there 
any bar of laches if he does not chal- 
lenge such void election at the initial 
stage and approaches the Court after 
the said election is over. 

(8) Subject to the principle stated im- 
mediately hereinabove, if the entire 
conduct of a petitioner is so eloquent 
that he can be said to have acquiesced 
in the act ‘which subsequently he has 
been complaining as a wrongful act, it 
may be one of the factors which the 
Court exercising jurisdiction under 
Article 226 of the Constitution in a 
petition for a writ of quo warranto 
would bear in mind and may, in appro- 
priate circumstances, refuse to exercise 
its extraordinary jurisdiction of grant- 
ing a writ in the nature of quo warrante. 

(9) The High Court, in exercise of its 
extraordinary jurisdiction under Arti- 


‘ele 226 of the Constitution, is not requir- 


ed to examine the question when the 
election is challenged on the ground of 
it being vitiated at its inception due to 
the fact such as it being held in pur- 
suance of or in accordance with an ultra 
vires provision of the statute or the 
Rules. as to whether the election of a 
returned candidate is materially affect- 
ed at such election by operation of the 
ultra vires provision. : 

(10) Subject to the principles stated 
immediately hereinabove, in order to 
successfully challenge an election by a 
writ petition on the ground’ of breach 
of any mandatory provision contained 
in the Municipal Act or the Panchayat - 
Act or the Rules thereunder, it must be 
established that the election of the re- 
turned candidate was materially affect- 
ed thereby. 

33. It is in this perspective of the 
settled legal principles that we have to 
answer questions Nos, 1, 2, 3 and 5. We 
are afraid that having regard to the en- 
tire context of the challenge in these 
two petitions, the petitioners cannot 
successfully invoke the jurisdiction of this 
court under Art. 226 of the Constitution 
obviously, for the following reasons: In 
the first place, the plenary bar contain- 
ed in Section 14 of the Act provides for 
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a special ¿jurisdiction which can be in- 
voked by an aggrieved party at the end 
of the' election anly. Now this special 
jurisdiction excludes the other forms of 
redress. since the rights to vote and 
stand at the municipal elections are the 
rights conferred by the Gujarat Muni- 
cipalities Act and, therefore, the remedy 
provided by that statute must be ex- 
hausted before the extraordinary juris- 
diction of this Court can be invoked. The 
right and remedy being creatures of a 
statute, an aggrieved . party is not en- 
titled to avail of any other form of 
remedy dehors the Act, if the Act re- 
medy is wide enough so as to redresa 
his grievance effectively. The election 
to membership of a body under a spe- 
‘|eial statute can be challenged only ac- 
cording to the procedure prescribed by 
that statute unless the statutory remedy 
provided in the Act would not effectively 
redress the grievance ventilated by 
such a challenge. In the second place, 
though Art. 226 confers a wide power 
on the High Court, the’ limitations are 
also well recognised. One of the well 
recognised limitations is that the High 
Court should be slow in exercise of its 
extraordinary , jurisdiction under Arti- 
cle 226 of the Constitution when an ap- 
propriate or equally efficacious remedy 
is available under a given Act in cases 
where the provisions of such Act are 
said to have been violated according to 
the aggrieved party.~ This limitation is 
more prominent in election disputes, and 
particularly where the legislative in- 
tent is clearly apparent in the relevant 


provisions cf the. Act prescribing tha 
statutory remedy in mandatory terms. 


hirdly, the scope and amplitude - of th: 
relevant provision contained in S. 14 of 
_fthe Act is so wide that the validity of 
‘ ithe“ election of a councillor can be chal- 
Ienged on any of the conceivable grounds 
jsuch as non-qualification or disquali- 
fication of an elected candidate, corrupt 
practice by an elected candidate or his 
agent or any other person with his or 
his agent’s consent, improper rejection 
of nomination, or the election results 
being materially affected by improper 
acceptance of any nomination paper, or 
by a corrupt practice committed in the 
interest of an elected candidate by his 
agent, or by the improper reception, 
refusal or rejection of any vote, or by 
the reception of any vote which is void, 


. Tast date of filing nominations and 
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or by non-compliance with the provi- 
sions of the Act or any Rules or Orders 
made thereunder. Even if the election 
is challenged on the grounds other than 
those mentioned immediately herein- 


above, the Tribunal can direct for seru- * 


tiny and computation of votes recorded 
in favour of each such candidate. . The 
jurisdiction and power of the District 
Judge who is constituted Election Tri- 
bunal is ‘very wide and he can set aside 


the election, or. direct to the scrutiny.’ 


or computation ‘of votes in of 


which he can decide 
votes and declare which candidate is 
elected. What ‘is corrupt practice is 
also defined precisely by sub-section (6) 
of Section 14. -He has also a right to 
disqualify, while setting aside the elec- 
tion, any person responsible for the cor- 
rupt ‘practice from being a candidate in 
that or other municipal borough elec- 
tion for.a term not exceeding seven 
years, The only limitation on his power 
is to be found in sub-section (7) which, 
in effect, provides that mere irregularities 
or informalities, not corruptly caused of 
an error on the part of the officer or 
officers charged: with carrying out the 
Rules made under Section 6 (5) of the 
Act, would not: invalidaté the election, 
However, any breach or any omission 
to carry out, Or any non-compliance 
with the provisians of the Act or the 
Rules affecting ' materially the results 
at the elections! would not amount to an 
error so as to. disentitle the Judge in 
quashing and setting aside fhe elections.. 
The power of the Election Tribunal to. 
set aside an election on its being satisfied 


course 


- that the result of the election of an elect- 


ed candidate was materially affected 
by the improper reception, refusal . 
or rejection of any vote, or recep- 
tion of any ‘vote which is void, 
is also wide enough to include the elec- 
tion disputes about the change in tha 

entry in the electoral rolls between the 
the 
completion of the election which “would 
be the date of actual polling, 
would be patent illegality and in excess 
of jurisdiction. | The failure ori the part 
of the election officers in complying with 
the different provisions of the 
Rules, namely, as to the notice about 
the places of publication of voters’ lists 


the validity of E 


a 


since . it 


Election * 


under Rule 4, or the list of retired can= - 


didates or. the ; list 
nated candidates under R. 


of validly nomi- 
14, 


or thd 


x )Election Tribunal 
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publication of specimen voting paper 
under Rule 21, or his feilure to give 
notice of requisite period as prescribed 
under Rule 7 (2) of the Election Rules 
are clearly within the competence of the 


substance, they relate to the non-com~ 
pliance with the provisicns of the Act 
or the Election Rules, and if such non- 
compliance has waterially . affected the 
election results, it would not amount fo 
an error disentitling the Tribunal from 
setting aside the elections as provided 
in sub-section (7) of Section 14 of the 
Act. In that view of the matter we are, 
therefore, of the opinion that the ques- 
tions Nos. 1, 2, 3 and 5 must be an- 


t 


swered against the petitioners as under : 

‘Question 1: In the negative. 

Question 2: In the negative because 
the alternative remedy o= election peti- 
tion is an adequate and equally effica- 
cious remedy and the Ccurt should not 
exercise 
there is a challenge to the plurality of 
the returned candidates or for that 
matter the entire election. 

Question 3: First part in the nega- 
tive that there is no bar of acquiescence 
or estoppel, Second part in the affirma- 
tive particularly because it involves dis- 
puted questions of fact as to whethar 
the voters whose names were deleted 


were the residents within the limits of. 
therefore, 


Billimora Municipality end, 
entitled to vote or the deletion of the 
names of those voters r2sulted in the 
change of wards. 


3: The question does not 
arise in the view which 'we are taking 
in the matter that the petitioners should 
approach the Election ‘Tribunal under 
Section 14 of the Act for adjudication of 
their disputes against the validity of 
the elections of Billimora Municipality 
and Bulsar Municipality. 


34, The 4th question :s not required 
to be answered since it pertains to the 
merits of the objections raised by the 
petitioners to the validity of the elec- 
tions in question. 


35. The petitioners of both these peti- 
tions shall have, therefore, to file elec- 
tion petitions in the Court having juris- 
. diction in the matter and we are of the 
opinion that the Election Tribunal con- 
cerned may ‘entertain the petitions -with- 
out any objection of limization since the 
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petitioners have moved this Court by 
invoking the jurisdiction under. Art. 226 
of the Constitution since they were 
challenging the validity of the election 
cf the returned candidates in about five 
wards of Billimora Municipality and the 
entire election of the Bulsar Munici- 
pality in view of the decision of this 
Court in Jantral Village Panchayat’s case 
(1971-12 Guj LR 439). (supra) which is 
now no more a good law in, view of the 
two decisions of the Supreme Court in 
K. K, Shrivastava’s case .(AIR 1977 SC 
1703) and Delhi Bar Council’s case (AIR 
1980 SC 1612) (supra) particularly þe- 
cause in Special Civil Application No, 
2964/80 there are disputed questions of . 
fact which can be effectively adjudicated 


upon in light of the evidence that may, - 
. be 


adduced by the parties, and also. 
because the validity of the elections of 
Bulsar Municipality, which is the sub- 
ject matter of Special Civil Application 
No. 3007/80, is also challenged by an 
election petition under S. 14 of the Act 
by other aggrieved persons. 


36. The result is that both these peti~ 
tions fail and are dismissed with the 
liberty fo the petitioners to file election 
petitions before the competent Election 
Tribunal within a fortnight from the 
date of this order which the Election 
Tribunal may entertain as directed 
above. There should be no order as to 
costs having regard to the facts ‘and cir- 
cumstances of these petitions, 


Petitions dismissed, 
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C, J. Thakor, Petitioner v. Ahmedabad 
Dist, Panchayat and others, Respondents. 


Special Civil Appln. No. 1801 with Spl. 
C. As, 1609, 1709, 1782, 2945 ete, and 
2959 of 1981, D/- 18-11-1981. 

-(A) Gujarat Panchayat Service (Clas- 
sification and Recruitment) Rules (1967), 
Schedule IV, Item 4 (after amendment by 
Gujarat Panchayat Seryice (Classification 
and Recruitment) (19th Amendment) 
Rules (1980) — Appointment of Gram 
Sevaks — Select list preparegd with- 
out holding qualifying written test is 
illegal and liable to be set aside. 


The qualifications prescribed for - the 
appointment of a Gram Sevak (Training 
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and Visit System) as well as for the ap- 
pointment.of a Gram Sevak (Multipur- 
pose) Inter alia provide that “those can- 
didates who are called for selection shall 
have to appear for a qualifying written 
test at their own expense”. The rule 
does not state that if a qualifying test 
is held, they will have to appear at their 
own expense. That is not the tenor of 
the rule under construction. The mere 
fact that separate marks have not been 
allocated for the written test and the 
viva voce test and the mere fact: that the 
Rules do not lay down the syllabus for 
holding a wrilten test do not mitigate 
against the view that it is imperative on 
the part of the Selection Committee to 
hold a written test, It is not necessary 
under the Rules to indicate the syllabus 
or to allocate the marks because that is 
left to. the body, in the instant case, the 
. Selection Committee, which is required to 
hold the tests. These are details which 
need not be laid down bythe Rules but 
have to be worked out by the body 
which is enjoined with the duty to holc 
- the written test. It, therefore, seems 
clear that the Selection Committee is 
bound to hold a qualifying written test 
for the purpose of selection of candidates 
for appointment as Gram Sevaks. 
(Para 6) 
Held, the Selection Committee having 
failed to hold a qualifying written test 
as it was bound todo under the Rules, 
the Select list prepared without taking 
the qualifying written test was illegal 
and liable to be struck down. (Para 6). 


(B) Gujarat Panchayat Service 
(Classification and Recruitment) Rules 
(1967), Sch. IV, item 4 (after amend- 
ment by Gujarat Panchayat Service 
(Classification and Recruitment) Rules 
(1980) — Select list for Gram Sevaks — 
Advertisement inviting applicationg and 
relaxing age limit to 40 years in case of 
Government and Panchayat Servants as 
permitted by rules — Panchayat Ser- 
vants, not called for interview on ground 
that they had crossed 30 years — Held. 
in view of advertisement select list pre- 
pared without interviewing panchayat 
servants was not sustainable. (Para 7) 


(C) Evidence Act (1 of 1872), S. 115 
— Estoppel — There can be no estoppel 
where grievance is that statutory rules 
have been violated. (Para 9) 


Cases Referred: Chronological Paras 
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C. J. Thakor v. Ahme dabad Dist. Panchayat 


-of the Panchayats Act, 


A.L R, 


ORDER :— The petitioners in - this 
group of writ petitions brought under 
Article 226 of the Constitution were ap- 
pointed as Gram Sevakg by direct re- 
cruitment by the respective panchayats 
on purely. ad-hoc and temporary basis, 
By Rule 3 of the Gujarat District Pan- 
chayat Service. Selection Committees 
(Functions) Rules, 1964 when recruit- 
ment tothe post mentioned in the Sche- 
dule is to be made by direct recruitment, 
the panchayat concerned is required to 
intimate to the ‘District Panchayat Ser- 
vice Selection Committee the number of 
vacancies, which are to be filled in or 
which are likely to arise, and on re- 
ceipt of such a requisition the Selection 
Committee is required to follow the pro- 
cedure laid down in sub-rule (2) of R.3 
for the purposes of selecting the candi- 
dates for appointment as Gram Sevaks, 
In the Schedule appended to 
Rules reference to the post of Gram 
Sevaks is made at Item No. 7.2. In other 
‘words, the post of Gram Sevak can be 
filled in by direct selection through the 
Panchayat Service Selection Committee, 
Admittedly the petitioners of his group of 
petitions were not selected by the Pan- 
chayat Selection. Committee before their 
appointment as Gram Sevaks in the re- 
spective Panchayats. They were merely 
interviewed by the respective Panchayats 
and were given appointments as Gram 
Sevaks on purely ad hoc and temporary 
basis. In other words, their appoint- 


‘ments were subject to appointment - being 


made through the Panchayat Selection 
Committee under! the relevant Recruit- 
ment Rules. 


2. In exercise: of powers conferred by 
Section 323 of the - Gujarat Panchayats 
Act, 1961 the Government of Gujarat 
framed the Gujarat Panchayat Service 
(Classification and Recruitment) Rules, 
1967. According to Rule 2 (f) ‘Pancha- 
yat Service’ means the Panchayat Ser- 
vice as constituted under Section 203 
. Rule 3 divides 
the Panchayat Service into two classes, 
namely, the Superior Panchayat Service 
and the Inferior Panchayat Service. The 
Superior Panchayat Service consists of 
posts which are not included in the In- . 
ferior Panchayat Service and the Infer- 
ior Panchayat Service consists of posts 
specified in Schedule I. The post of Gram 
Sevak is not included in the said Sche- 
dule. -Rule g- provides that the qualifi- 
cations with regard to., age, education 
and experience, .. ete, . shall be .. thosa 


the said .- 
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mentioned .in Schedules IV and -VA 
against each post. Rule 9 (1) provides 


that except in the case of services and 
posts which are not within the purview 
of the Board or the Selection Commi-tee, 
recruitment and appointment to al] posts 
shal] be made by the appointing auth- 
ority after consultation with the Beard 
or the Selection Committee, as the zase 
may be, either by direct selection, or by 
promotion from a lower post or service 
or by transfer from the State Service to 
‘the Panchayat Service, or by re-employ- 
ment or by deputation. It has been 
pointed out in the preceding paragraph 
that the post of a Gram Sevak is within 
the purview of the Selection Comimittee, 
In fact, there is no dispute on this point, 
Sub-rule (2) of Rule 9 further provides 
that for the purpose of selecting candi- 
dates by direct selection for appointment 
to posts mentioned in Schedules IV and 
IV-A or with a view to selecting candi- 
dates for pre-service training prior to 
their appointment to such posts, the 
Board or, as the case may be, the Se- 
lection Committee shalj arrange to hold 
qualifying written examinations, if pre- 
scribed, 


3. The Recruitment Rules in Sch TV 
are branchwise ang we are in the in- 
Stant case concerned with those feund 
under the heag “Revenue and Rural De- 
velopment Branch (Executive)”, Item 
No. 4 thereof concerns Gram Sevaks and 
it appears that this item came to be am- 
ended by the Gujarat Panchayat Service 
(Classification. and Recruitment) (Nine- 
teenth Amendment) Rules, 1989 which 
came into effect from 15th February, 
1980. There is no dispute that the pre- 
sent petitions are covered by the said 
amendment whereby the cadre of Gram 
Sevak is divided into two cadres, namely: 
(a) Gram Sevak (Training and Visit 
System); and (b) Gram Sevak (Multi- 
purpose). Part I of the amended Eules 
deal with Gram Sevak (Training and 
Visit System) while Part II deals with 
Gram Sevak (Multipurpose), In so far 
as the former cadre is concerned, the 
appointment by nomination and by pro- 
motion is permitted iy the ratio of 85: 15 
respectively, that is, 85 per cent by 
nomination and 15 per cent by premo- 
tion. In the case of lattep cadre the 
ratio is 1:4, that is, 20 per cent by 
nomination and 80 per cent by promction. 
. The qualifications for appointment by 


nomination to the post of Gram Savak = 


c J. Thakor v, Ahmedabad Dist, Panchayat 


Mot be below 21 years of age and 
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(Training and -Visit System) are as 


under — 

(i) Candidates should have at least 
passed vernacular fina] examination with 
diploma of an Agricultural School con- 
ducted by Agricultura] University; 


(ii) Preference shal] be given to 
didates with higher qualifications viz, 
B. Sc. degree in Agriculture or such 
other higher qualifications. Experience 
in the field of Agricultural practices, 
knowledge of agriculture, back-ground 
of village life and working knowledge of 
local language shal] be considered as 
additional] qualification, 

(b) Age limit — 


Candidates should not be below 21 
years of age and not above 30 years of 
age. Candidates belonging to the Sche- 
duled Castes, Scheduled Tribes and 
Other backward class persons recognised 
by Government for the purpose, should 
not be above 35 years of age. Upper age 
limit up to 40 years shal] be relaxa‘le 
in the case of Government servants and 
Panchayat servants, 


(c) Those candidates who are called for 
selection shall have to appear for a qua- 
lifying written test at their own ex- 
pense,” 

The qualifications for appointment to the 
post of Gram Sevak (Multipurpose) by 
nomination are as under :— 

*(1) Educational qualifications and 
other qualifications. 

(a) Candidates should have at least 
passed—. 


__ (i) vernacular fina] examination with. 
diploma of an agricultura] school; op 

(ii) matriculation or secondary school 
certificate examination, 


(b) Preference shall be given to candi- 
dates with higher educationa] qualifica- 
tions and experience in the field of social 
service, Knowledge of agricultural 
practices background of village life and 
working knowledge of locaj language 
shal] be considered as additional qualifi- 
cation, 

XXX XXX XXX 


(2) Age Limit Candidates 


can- 


XXX 


should 

not 
above 30 years of age. Candidates be- 
longing to the Scheduled Caste, Sche- 
duled Tribes and other Backward class 
persons recognised by the Government 
for the purpose should not be above 35 


‘years of age, Upper age limit up to 40 
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Government -and Panchayat servants. 
XXX XXX - XXX XXX 
(3) Those candidates who are called for 
Selection shal] have to appear for, a quali- 
` “fying written test at their own expenses.” 
The contention urged on behalf of the 
petitioners is that: no qualifying written 
test as required by the aforesaid Rules 


was taken by the Selection Committee , 


before finalising the list for appointment 
fo the post. of Gram Sevaks in the re- 
spective Panchayats. ‘They, therefore, 
contend that the select list prepared by 
the Selection Committee in response to 
the advertisement No. 2/80-81. issued by 
the Selection Committee inviting appli- 
gations for appointment in the aforesaid 
two cadres was clearly contrary to the 
Rules as admittedly the said Select 
List was prepared after a viva voce test 
at which candidates were interviewed 
for hardly two or three . minutes which 
resulted in arbitrary selection of candi- 
dates in violation of Article 14 of the 
Constitution as laid down by the Sup- 
reme Court in the case of Ajay Hasia vV, 
Khalid Mujib, AIR 1981 SC 487. 


4. The second contention. urged on 
behalf of the petitioners was that some 
of the petitioners were not called for 
interview by the Selection Committee on 
the ground that they were age-barred 
inasmuch as they had completed 30 years 
on ist June 1980 overlooking the fact that 
under the Recruitment Rules the upper- 
limit could be relaxed in the case of 
Government and Panchayat servants 
up to the age of 40 years and that in 
fact by the advertisement itself such re- 
‘laxation was granted by the Selection 
Committee. 


5. The first contention urged on be- 
-half of the- petitioners is twofold, viz, 
(i):the Select List prepared by the Se- 
lection Committee is in violation of the 
Recruitment Rules inasmuch aS no qua- 

- lifying written test was taken as requir- 
ed by the said Rules and {ii) the selec- 
tion of candidates on the basis of oral 
test by interviewing each candidate for 
‘two orp three minutes was clearly in vio- 
lation of Article 14 of the Constn. as 
held in Ajay Hasia’s case (AIR 1981 SC 

487) (supra). 7 na: 

6. The qualifications prescribed for 
the appointment of a Gram Sevak 

(Training and Visit System) as well as 
for the appointment of a Gram 


C. J. Thakor v. Ahmedabad Dist, Panchayat 
years shall be relaxable in the case of. 


of candidates 


Sevak 
(Multipurpose) inter ała provide that 


A.I. R. 


“those candidates who are called for se- 
lection shall have to appear for a qua- 
lifying written test at their own ex- 
pense”, Admittedly the | candidates! 
were not subjected to any written test by 
the Selection Committee before the list 
for appointment was finalised. It was, 
therefore, contended by the learned 
counsel for the petitioners that the Se- 
lection Committee: had violated one of 
the fundamenta] rules of procedure ` to 
be followed for the purpose of selection 
for appointment to the 
aforesaid’ two cadyes, As against this the 
learned counsel for the respective pan- 
chayats (except the Sabarkanthe District 
Panchayat) contended that on a true in- 
terpretation of the aforesaid rule, it be- 
comes obvious that-no obligation is cast 
on the Selection Committee to hold a 
qualifying written test but it merely pro- 
vides that if any qualifying written test is 
held, the candidates shall appear at such 
a test at their own expense. In other 


words, it was submitted that the afore- 
said Rule lays emphasis on the candi- 
date being required to bear his own ex- 
pense if he is called upon by the Selec- 
tion Committee toappear fora qualifying 
written test but that does not mean, argu- 
ed the learned counsel, that it is im- 
perative to hold a qualifying written test 
before the: selection list is finalised by 
the Selection Committee: This argument 
was amplified by pcinting out that the 
Rules. donot allocate marks for a written 
test and a viva voce test and no sylla- 
bus is prescribed ‘for the purpose of 
holding a written test which are clear 
Indications. in favour of the view that no 
obligation was intended to be cast on the 
Selection Committee to hold a qualifying 
written test. In my opinion, the langu- 
age of the Rule under interpretation is 
clear and unambiguous. It clearly states 
that those candidates who are called for 
selection shall have to appear for a qua- 







lifying written test at their owi expense, 


It does not state that if a qualifying 
test is held, they will have to appear at 
their own expense. That is not the 
tenor of the rule under construction. The 
mere fact that separate marks have not 
been allocated for: the written test and 
the viva voce test and the mere fact that 
the Rules do not lay down the syllabus 
for holding a written test do not mitigate 
against the view that it was imperative 
on the part of the Selection Committee to 
hold a written test. It is not: necessary 
under the Rules to indicate the syllabus 


pr 
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or to allocate the marks 3ecause that is 
left to the body, in the īnstant case, the 
Selection Committee, whizh is required to 
hold the tests. These are details which 
need not be laid down ty. the Rules but 
have to be worked out by the body 
which is enjoined with fhe duty to kold 
the written test. -It; therefore, seems 


clear to me that the Selection Commi-tee 


was bound to hold a qualifying written 
test for the purpose of selection of can- 
didates for appointment as Gram Sevaks, 
It having failed to do. sa clearly actec in 


violation of the relevant Rules and hence 


the selection ‘made without holding a 
qualifying test is clearly illegal and lia- 
ble to be struck down. 


7. The second contention urged on 
behalf of some of the petitioners who 
were not called for incerview on the 
ground that they were aze barred, thet is, 
they had crossed the ag2 of 30 years on 
ist June 1980 also requres to be ac- 
cepted. For appointment as Gram Sevak 
in both the cadres, the aze- limit prescrib- 
ed is not bélow 21 years, of age and 
not above’ 30 years of age. The relevant 
Rules, however, provide that the upper 
‘age limit shal] be relaxable up to the age 
of 40 years in the case of Government 
and Panchayat servants, The’ petitioners 
who were not.called for interview or the 
ground that they were age barreq were 
admunediy at all matera] times, serving 
as Gram Sevaks in thé respectiye Pan- 
Ichayats. It was, therefore, open ‘to the 
Selection Committee to relax the upper 
age limit and that was done by the ad- 
vertisement itself, which in terms sates 
ithat the age limit for Government and 
Panchayat servants shaq be 40 years. In 
view of the above, the Selection Com- 
mittee was not right in refusing to call 
the petitioners for selecion on the ground 
that they were age barzed, that is lo say 
they had crossed 30 years of age or. Ist 
June 1980. Therefore, ewen on the se2zond 
contention so far as thcse petitioners are 
concerned, the Select List prepared 
by the Selection Comrrittee cannot be 
allowed to stand. In this behalf refer- 
ence was also be made to Rule 7 ($) of 
the Recruitment Rules, - 1967 which reads 
as under :— 


(3) Notwithstanding anything to the 
contrary contained in these rules or other 
relevant rules for the time being in 
force relating to the recruitment to any 
Panchayat Service oy post, the upper age 
limit for the purpose o2 recruitment pre- 
scribed in such rules shal] not apply to 
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“Government Service or Panchayat 
‘vice either as temporary ,servant Or @ 
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in Gujarat 
oer- 


a candidate who is already 


permanent servant officiating continuously 
for six months in a substantive or leave 
vacancy Or in a vacancy caused as a 
result of deputation or other. servants © 
and was within the age limit prescribed 
for the post at the time of his first ap- 
pointment jn Government Service or 
Panchayat Service, as the case may be: 

Provided that such. upper age limit 
shall apply to such candidate in a casa 
where recruitment to a post or service is 
done through competitiye examination or . 
py direct selection for which experience 
- has not been prescribed as one of tha 
qualifications for such post. 

Provided further that where a postre- 
quiring a medica] engineering or agricul 
tural degree or diploma as a qualification 
is to be filled by direct selection through 
the Gujarat Panchayat Service Selection 
Board or District Panchayat Service Se- 
Jection Committee, a Government ser- 
vant or a panchayat servant who was 
within the age limit when appointed to 
such post shall, if he subsequently ap- 
plies for the same post, be entitled to 
“relaxation from the application of the 
upper age limit prescribed as aforesaid 
even if experience has not been prescrib- 
ed as one of the qualifications for such 
post.” 

Even. according to this Rule the upper 

age limit is required tọ be relaxed in tha 

case of Government and Panchayat ser- 

vants, Ii is, however, not necessary to 

interpret this Rule because even- other- 

wise on the basis ofthe Rules contained 

in Schédule JV in respect of Revenue - 
and Rural Branch (Executive), the Se- 
lection Committee was entitled to relax 
the upper age limit which it did by the 
advertisement issued in this behalf in-- 
viting applications for appointment ` to 

the post of Gram Sevaks, 

8. It was further submitted by tha 
learned: counse] for the petitioners that 
the selection made solely on the basis 
of the viva voce test clearly offends 
Arficle 14 of the Constitution as held 
by the Supreme Court in Ajay Hasia’s 
Case (AIR 1981 SC 487) (supra). Mr. 
Vakharia, however, invited my attention 
to a subsequent decision of the Supreme 
Court in Lila Dhar v. State of Rajasthan, 
AIR 1981 SC 1777. In the view that I 
have taken on the interpretation of the 


relevant Rule regarding the holding of 


a written qualifying test, It is not neces- 


` 


-lenge is based on the ground 
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Sary to examine “this contention urged on 
behalf of the petitioners, 


9. Mr. M. A. Panchal, 
for some of the Panchayats, however, 
contended that since the petitioners had 
appeared at the oral interview without 
protest, they were estopped from ¢chal« 
lenging the selection made on the basis 
‘of the viva voce test held by the Selec- 
tion Committee.. There is no merit in this 
contention for the simple reason that 
ithere cannot be any estoppel where the 
grievance is that statutory rules have 
been violated. In cases where the chal- 
that the 
iauthority has failed to act in accordance 
with the statulory rules, the plea of 


. estoppel cannot be sustained, 


10. It may be clarified that in the case 
of Sabarkantha District Panchayat, after 
the receipt of applications, interviews 


-~ have not been held by the Selection 


Committee, presumably because the 
question whether a written qualifying 
test is required to be taken under the 
Recruitment Rules was in doubt. It may 
also be mentioned that Item No. 4 of the 
Recruitment Rules pertaining to Gram 
Sevaks has been further amended by a 
notification dt. 25th Sept., 1981 issued by 
the State Government whereby it is pro- 
vided that — 

“The selection shall be made on the 
basis of the qualifying written test and 
oral interview. The tota] marks for oral 
interview shal] not be more than 10 per 
cent of the tota] marks for written test.” 
In view of this clarification so far as fu- 


~ ture selections are concerned, the doubt 


has been removed. 
11. In the result, therefore, the peti- 
fions succeed. It is hereby directed that— 


(i) the Select List prepared by the 
Selection Committee in respect of ap- 
pointments to the post of Gram Sevak in 
the various Panchayats solely on the 
basis of the ora] test is quashed and set 
aside and it is directed that no appoint- 
ment shall be made therefrom; 

(iil) the question of age-bar shal] be 
reconsidered by the Selection Committee 
in the case of those candidates who were 
not called for interview solely on the 
ground that they were age-barred in 
light of the observations made in this 
judgment anq having regard to the pro- 
vision in R. 7 (3) of the Recruitment 
Rules wherever applicable. 

(iii) candidates who applied under the 
advertisement, Annexure “C” to Special 
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who appears’ 


the, 


A. I. R. 


Civil Application No. 1801 of 1981 shall 
be recalled for test in the light of.the ob- - 
servations made in this judgment and 
having regard to the amendment made 
by the notification! of 25th Sept. 1981; 


(iv) while selecting ` candidates for ap- 
pointment to the posts of Gram Sevaks 
weightage . in regar to experience shall 
be- given as at the relevant date mention- 
ed in the said advertisement; 

(v) the Selection Committee should 
complete the selection process within a 
period of two months from today in the 
light of the observations made in this 
judgment anq the’ aforesaid directions; 


(vi) those who are presently in posi- 
tion in the various District Panchayats 


- shal] not be disturb2d til]. fresh selections 


are made bythe Selection Committee for 
the respective District Panchayats; and 


(vii) those petitioners who were dis- 
charged on. appointments having been 
made from the impugned select list pre- 
pared by the Selection Committee shall 
be reinstated with! full back wages in the 
respective Panchayat by creating super- 
numerary posts, if necessary, til] a fresh 
select list is prepared and eppemiments 
are made therefrom. 

The Rule is made absolute accordingly 
in all the petitions. There wil] be no 
order as to costs, | 

Petitions allowed, 


| . 
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B. K. MEHTA AND V. V. 
BEDARKAR, JJ. 

Dahiben, Appellant v. Chitrabhai 
Chakabhai Makwaha and others Respon- 
dents. 

First Appeal No. 1286 of 1980, D/-~ 
31-8-1981.** 

Fatal Accidents Act (13 of 1855), S. 1A 
—. Death of cultivator in accident — As- 
sessment of damages. 

While assessing; compensation u/s. 1A 
in case of fatal accidents to agriculturists, 
the fact that the ' dependents have in- 
herited agricutural, holdings of the de« 


*Only portions approved for reporting 
by High Court are reported here. 


“Tes 


**Against decision of K. M. Satwani, 
Esquire, Motor Accident Claims Tribu-. 
nal, Kaira at Nadiad in M. A. C. Appin. 
No. 331 of 1979.) 
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ceased because of the ac: of tort-feasor 
is totally irrelevant and is completely 
collatera] matter. The extent of holding 
of a- cultivator in the hands of the de- 
pendents may be a relevant factor while 
selecting the appropriate multiplier and 
the Tribuna may keep in mind what has 
remained intact with the dependents, but 
it cannot have a bearing on the question 
as to what was the loss ty the dependents 
on account of maintenance allowance. 
(Para 11) 


In order to find out hew far the main- 
tenance allowance is reduced and to that 
extent the loss has ensued, it may be 
necessary to evaluate as to what would 
be the additional liability of the depend- 
ents in procuring the ecuivalent services 
of that which were rendered by the de- 
ceased owner aS a Manager of the hold- 
ing. The services of the owner-cum- 
manager cannot be put cn par with that 
of an ordinary manager who has no stake 
in the property except 'to the extent of 
security of his services. Besides the 
evaluation of the services as q manager, 
the ‘Tribunal has to evajuate the services 
of the victim in his capacity as owner 
also. The Tribunal has, therefore, to bear 
in mind this twofold aspect, namely (i) 
evaluation of the services of the victim 
‘as manager-owner and not as merely 
manager, and (ii) right of the victim as 
manager-owney to spenj some amount 
out of his earning for his necessities and 
convenience in discharge of his duties. 
(1980) 21 Gui LR 400 end First Appeal 
No. 37 of 1972, D/- 3-2-1975 (Gui) 
Rel. on. 1942 AC 601, Refd. (Para 12) 


Held, the attempt on the part of the 
wife of the deceased cultivator to intro- 
. duce an element of loss on account . of 
appointment of a person to look after the 
agricultural operations which the deceas- 
ed was doing, would not help in the as- 
sessment of damages. Less to the family 
could not be calculateq on the assump- 
tion that the deceased only would have 
helped the family to fhe tune of the 
amounts spent by the family for the new 
servant, worker Or manager appointed. 
An owner could never be put on the level 
of a manager. In the instant case, there 
was no evidence regarding the net income 
of the deceased. However, the wife de- 
posed that the deceased who possesseq 17 
Bighas of land used to engage labourers 
and get the work done. Therefore, in the 
eontext of the fact that the minimum 
wages prescribed for agvicultural labour- 
ers was Rs. 5.50 per day, the services 
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rendered by the deceaseq could be 
evaluated at Rs. 15 per day for the pur- 
pose of assessment of damages. First 
Appeal No. 1072 of 1979, D/- 7-1-1980 
(Guj), Rel on. l (Paras 14, 17) 
Cases Referred: Chronological Paras 
(1980) 21 Gui LR 400: 1981 ACJ 36 13 
(1980) First Appeal] No. 1072 or 1979, D/- 


7-1-1980, (Guj) Kantaben v. Patel 
Virabhai Khodabhai 17 
(1975) First Appeal No, 37 of 1972, ‘D/-— 
3-2-1975 (Guj) 13 


1942 AC 601: (1942) 1 All ER 657: 167 
LT 74, Davies v. Powell Dufryn Asso- 
ciated Collieries Ltd. 11 


K. C. Shah, for Appellant; P. V. Nana- 
vati (for Nos. 1 to 3) and A. H. Mehta 
(for No. 7) for Respondents, 


V. V. BEDARKAR, J.:— A question of 
some importance as to how in -cases of 
fata] accidents of agriculturists compen- 
sation is to be computed arises in this 
appeal in the following circumstances: 


2. On 28-4-1979 there was an accident 
between a truck bearing No. G.T.S. 7023 
and a tractor bearing No. G-T.H. 9119. 
The tractor was proceeding on the road 
to Borsad starting from village Bodal and 
lift was given to deceased Hirabhai 
Motibhai Patel, about whose death the 
Claim application concerned in this ap- 
peal was filed. He was to go up to Davol 
village. The case was that in the tractor 
there were various persons: and it was 
being driven by Mansang Mangalbhai 
Parmar, origina] opponent No. 4 (present 
respondent No. 4). It is the case that the 
truck In question driven by opponent 
No. 1 Chitrabhai Chakabhai Makwana 
{present respondent No. 1), belonging to 
opponent No. 2 Abdulbhaj Bilalbhai 
Lakhani (present respondent No. 2) and 
insured with opponent No. 3 United India 
Insurance Co. Lid. (present respondent 
No. 3) came in excessive speed. It was 
being driven rashly and negligently, and 
on the wrong side of the road. It dashed 
with the tractor. The truck went into the 
wrong side and fell into a ditch, while 
the tractor and the trailor were damag- 
ed. Hirabhai died due to this accident. 


3. In this claim petition, appellant 
Dahiben, widow of Hirabhai Motibhai 
Pate] claimeg compensation of Rupees 
80,000/- for the death of her husband. 
Her case was that her husband was 
and wag growing 
tobacco, wheat and‘ millets and was 
earning Rs. 1,000/- per month. It was her 
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case that the deceased was 51 years of 
age. He was healthy and was maintaining 
her, and how she. has to engage a person 
and pay him Rs. 3.000/- per annum to 
look after the agricultura] work, and that 
her income is decreased. She claimed an 
amount of Rs. 80,000/- with a contention 


that opponents Nos. 1 to 3 were liable to. 


pay that amount on account of the rash- 
ness and negligence on -the part of op- 
‘ ponent No. 1, 
claim was made -against 

respondents Nos. 4, 5, § and 7, 


-4, The learned Tribunal after con- 
sidering the evidence on record, awarded 
only Rs. 18,000/- as compensation con- 


opponents~ 


.. sidering the loss of income due to the 


death of deceased Hirabhai to the tune 
of Rs. 150/- per month, ie, Rs. 1,800/~ 
per annum, and applied the multiplier 
-of 10, and thus awardeg Rs. 18000/-, and 
to this amount the Tribunal added con- 
ventional figure of Rs. 5,000/- and 
thus totally awarded Rs. 23,000/-. Being 
aggrieved by the saig award, original 
claimant, Dahiben has come in appeal 
with a request that full amount of 
Rs. 80,000/- should have been awarded, 
and therefore, claim of additiona] amount 
of Rs. 57,000/- has been made. 


5. to 8. XXX XXX XXX 


9. Itis true that so far as the evidence 
is concerned, no satisfactory evidence is 
Ied to assist the Tribuna] to come to a 
particular exact figure so. far as the in- 
come derived from the. land by the de- 
ceased is concerned. Not only that, but 
when Bai Dahi deposed before the Tri- 
bunal that. her husband used to get 
tobacco worth Rs. 20,000 to Rs. 25,000/- 
per annum, 
Rs. 5,000/- per annum, and the tobacco 
was sold at the rate of Rs. 117 per maund, 
and there was 125 maunds of tobacco 
during crass-examination; also it is not 
brought out as to what would be the ex~ 
penses for cultivating this much quantity 
of tobacco including water, seeds, labour 
charges, etc. So, there is no specifie evi- 
dence led to facilitate the Tribunal to 
come to a correct figura. But it also does 
not mean, as the Tribunal rightly con- 
_ sidered, that Court should -not endeavour 
to find out the proper figure of compen- 
sation which would be available to the 
applicant. 


` 10. Now, it does not require to be 
stressed that merely because land has 
remained and from that cultivation could 
_be available, it cannot be said that bes 
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cause the corpus has remained with Bai 
Dahi, there should be reduction in the 
amount that would be awarded to her, 
It is of course true that if a person who 
is receiving a ‘pay for the seryices 
rendered by him:and he meets with an 
accident and dies, there is total loss of 
income which would be available to his 
family, because every thing which ‘the 
deceased was earning would stop. So far 
as the lands are | concerned,’ the person 
who cultivates his own lands gets income 
from the lands due to. his supervision, 
toi] and management. So, after his death ` 
the lands would remain, but still,. what- 
ever income was available through the 
work of the deceased, his supervision, 
toil and management, can never be over- 
looked, It is of course true that because 
the deceased has died, it cannot be con- 
sidered that the entire income derived 
from the lands by the deceased was the 
complete economical loss. Nor ean it be 
said that because lands have remained, 
loss can be considered to be very meagre, 
The Court has to evaluate the loss on 
rationa] basis, ` ) 


: 11. It is well:settled that while as- 
sessing compensation under Ss. 1A and 2 


-of the Fata] Accidents Act, compensation 


is to be evaluated under two heads, viz. 
(i). the loss of the amount which would 
have been spent on the members of the 
family of the deper:dents of the deceased 
victim by the deceased during the life- 
time of his expected’ usual life. and (ii) 
loss to the estate‘of the deceased. Now, 
under the first head the loss has an ele- 
ment for maintenance, while under tke 
second head the ‘loss has a saving ele« 
ment, though the Court should not assess 


twice over the loss under the first head, 


Undér Lord Wright’s formula laid down 
in Davies v, Powel] Duffryn Associated | 
Collieries Ltd., 1942 AC 601, the loss is 
ascertained by first arriving at the esti- 
mate of the annual dependency amount 
from the income of the deceased after 
deducting the amount which he would 
have spent on himself and the damage 
on his head of loss to the dependents is 
arrived at by awarding a lump sum 
amount which is ‘calculated by applying 
a proper multiplier to the amount of one 
year’s dependency, It cannot be a matter 
of debate in view, of the settled legal 
position as far as this Court is concerned 
that no different approach or yardstick is 
to be adopted for assessing the compen- 
sation in case of fatal accidents to agri- 
culturists on the supposed ground. tha’ 
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the agriculture estate remains intact and 
is inheriteg by the heirs of the deceased. 


There is no justifying basis for this view - 


because even in cases of victims under 
‘the Fata] Accidents who may be non- 
cultivators, there may be some proper- 
ties in the nature of investments, savings, 
etc., which may come in the hands of the 
heirs and representatives of the deceased 
as qa result of his death and which were 
also available in the lifetime of the 
victim. This would, however, not just-fy 


a Tribunal to take a different view in as-- 


sessment of damages on the first head 
u/s. 1A of the Fatal] Accidents Act mere- 
ly because agricultural land holdings re- 
main intact and is available to the de- 
pendents. The fact that the dependents 
have inherited agricultural holdings of 
the deceased because of the act of 
feasor is totally irrelevant and is com- 
pletely collateraj matter. The extent of 
‘holding of a cultivator in the hands of 
ithe dependents may be a relevant factor 
while selecting the appropriate multiplier 
and the Tribunal may keep in mind waat 
has-remained intact with the dependents, 
‘but it cannot have a bearing on the ques- 
tion as to what was the loss‘to the depen- 
‘idents on account of maintenance alicw~ 
tance. l 


12. In order to find out’ how far the 
maintenance allowance is reduced and to 
that extent the loss has ensued, it may 
be necessary to evaluate as to what 
would be the additiona] liability of the 
dependents in procuring the equivalent 
services of that which were rendered by 
the deceased owner as a Manager of the 
holding. The services of the owner-cum- 
[manager cannot be put on the same par 

with that of an ordinary manager who 
has no:stake in the property except to 
the extent of security of his services. 3e- 
sides the evaluation of the services a; a 
manager the Tribunal has to evaluate the 
services of the victim in his capacity as 
owner also. A Manager is not necessarily 
interested in managing the properties in 
a manner which wil] appreciate its vartue, 
It is only an owner-manager who is in- 
variably interested not only in managing 
it for purposes of earning maximum in- 


come out of it but is equally interested - 


in managing it in a prtdent and. far- 
sighted manner as the owner so that the 
valuation of the property apprecictes 
every year. The Tribunal has, therefore, 
not merely to find out as to what would 
be the value of the services of a manazer 

merely. It has also to undertake a judi- 
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cious exercise to evaluate the services of 
the owner-manager. The Tribunal, while 
undertaking this exercise, should not on 
one hand evaluate the services as if the 
victim was merely a manager Or the ser- 
vant or an agricultural] labourer and at 
the same time should not ‘lose sight of 
the fact that the victim as an owner- 
manager has Spent something for his 
necessity and convenience in discharge 
of his duties, The Tribunal has, therefore, 
to bear in mind this twofold aspect, 
namely (i) evaluation of the services of 
the victim as manager-owner and nol 
as merely manager, and (ii) right of the 
Victim, aS manager-owner to spend some 
amount out of his earning for his neces- 
sities and convenience in discharge of 
his duties. In the light of this broad 
guideline, we wil] examine whether the 
Tribunal was- justified in evaluating the 
compensation as it did and thereafter 
evaluate the compensation according to 


the principles indicated herein above. 


13. We must make it very clear that 
the principles which we have cited above 
are based on two rulings of this Court in 
(1) Gujarat State Road Transport Cor- 
poration v. Malubai Menand, (1980) 21 
Gui LR 400, to which one of us (B. K. 
Mehta, J.) was a party, and (2) First Ap- 
peal No. 37 of 1972 (unreported) decided 
on 3-2-1975, to which also one of us 
(B. K. Mehta, J.) was a party, We are, 
therefore, simply reiterating the enuncia- 
tions made in those two decisions and at- 
tempting to make more elaborate and 
pressive, especially in view of the fact 
that the earnings of a cultivator who dies 
in an accident should be considered in 
its proper perspective so as to calculate 
in a correct manner or as far as possible 
in a reasonable manner, the loss which 
would accrue to the heirs op dependents 
of such deceased cultivator. 


14. As considered earlier, while re- 
ferring to the grievances made by Mr 
Shah,. the learned Tribunal came to the 
conclusion that Vinubhai was a got up 
witness, It probably seems that reliance . 
was placed on the evidence of Vinubhai 
just to show that due to the death of de- 
ceased Hirabhai, one person was required 
to be engaged to look after agricultural 
operations which the deceased was doing, 
and for that an amount of Rs. 250/- per 
month was required te be spent. As we 
have already considered above, loss to 
the family cannot be calculateg on the 
assumption that the deceased only would 
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have helped the family to the tune of the 
amount spent by the family for the new 
servants, worker or Manager appointed. 
An owner can never be put on the level 
of a manager. So, the attempt on behalf 
of the applicant to bring in some element 
of loss by examining Vinubhai would 
not help the Court to come to the proper 
conclusion about the loss, The Tribunal 
also considered on rough estimate that 
the persona] mite of the deceased would 
be Rs. 250/- to Rs. 30D/- per month, and 
from that reduced the amount of Rs. 150/-. 
towards him. This is also not g correct 
approach. Mr. K. C. Shah wanted to sub- 
mit that Bai Dahi has stated that the de- 
ceased was earning Rs. 1,000/- per month 
and, therefore, considering that figure 
and also considering that out of this 
amount of Rs. 1,000/- half the amount, 
ie. Rs. 500/- might have been spent by 
_the deceased towards him, then the 

amount of Rs. 500/- remains available to 
Bai Dahi and, therefore, that shoulg have 
been considered to be the datum figure. 

15. Now,,even though, as we have 
considered earlier, there is no proper 
evidence led on the net income derived 
` by the deceased, there is some evidence 
before us so that we can consider the 
extent of income which was actually 
available. Copies of tha books of accounts 
from the persons who purchased tobacco 
from the deceased for a period of four 
years have been produced, and that 
showed that in Samvat Year 2032 tobacco’ 
worth Rs. 11,931/- was sold, in Samvat 
Year 2033 tobacco worth Rs. 12,042/- was 
sold, in Samvat Year 2034 tobacco worth 
Rs. 6,482/- was sold, and in „Samvat Year 
2035 tobacco worth Rs. .10,070/- was sold. 
The total figure for four years come te 
Rs. 40 525/- and odd. This would show 
that the income was round about Rupees 
10,000/- per year and, therefore, it can- 
not be said that the amount of Rs. 1 ,000/- 
deposed to Bai Dahi was on an exaggerat- 
ed side, because the income of other agri-. 
cultura] produce cannot be ignored. Bai 
Dahi in her evidence has clearly stated 
. that her husband was having tobacco 
crop in.12 Bighas and food crop in 5 
Bighas. Therefore, though Bai Dahi could 
get the evidence pertaining to the sale of 
tobacco, income cannot be limited to that 
much amount only. 


16. But it-cannot be said that. because 
we accept: the figure of Rs. 1,000/- per 
month as the income, this should be the 
datum figure. Mr. Shah submitted that, 
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as there are- only two members in the 
ay it shoulä be considered that the 
amount of ` Rs. '500/- might -have been 
utilised by. the deceased for himself 
while the remaining amount of Rs. 500/- 
is the clear :loss' tò applicant Bai Dahi, -. 
But this- argument of Mr. Shah pre-sup- ` 
poses that this income is after deducting 


` the expenses towards agricultural. opera- 


tions. But unfortunately for Mr. Shah, 
no evidence is led to show as to what’ 
would be the net income, and if such 
evidence is not available, it 


as the basis for Assessing the loss to the 
family, | 

17. A Division Bench of this Court 
(M. P. Thakkar and Gheewala, JJ.) in an 
unreported decision in Kantaben v. Patel 
Virabhai Khodabhai, First Appeal 
No. 1072 of 1979, decided on 7-1-1980, 
had also an occasion to consider the in- 
come of an agriculturist who died in 
an accident. In that case it was consider- 
ed by this Court, that deceased Devkaran 
was carrying on agricultural operations| 
with the help of hired labourers, It isi 
common knowledge that the minimumi 
wages prescribed: even for agricultural! 
labourers is Rs. 5.50 per day. TIn a 
context of this fact, this ` Court! 
observed that it would be reasonable to 
proceed on the ass: umption that Devkaran! 
was rendering services which could bel 
reasonably evaluated at Rs. 15/~ per day,| 
This was specifically considered because: 
it was on account of the experience: 
gained by Devkaran which he was in- 
vesting in the supervision of the agricul-| 
tural operations that a good crop could 
be raised. In that case also, deceased 
Devkaran, who was an agriculturist, POS- 
sessed 18 Bighas'of land, i. e. almost the! 
same as possessed by deceased Hirabhal 
in the instant case. In the instant case! 
also, Baj Dahi has clearly deposed that 
her husband was, cultivating 17 Bighas of 
land personally, ; ' but during cross-ex« 
amination she has admitted that they 
used to engage labourers and her  hus-! 
band used to get: the work done. So, it 
can wel] be said'in the instant case ‘that 
deceased Hirabhaj also would be render- 
ing work of Rs. 15/- per day, which 
would come to Rs. 450/~ per month. From 
this, we have to deduct the amount whic 
would have been utilised by the deceased 
towards himself, and if an amount of Ru- 
pees 100/- is considered, then the amoun 
of Rs. SO: was; available to the’ | Spel 
eant, ; 





would not . 
. be proper for this Court to consider that 
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18. It was argued before us that és 
the family of the deceasec consisted cf 
only two persons, out of Rs. 450/- at 
least half the amount shold be consic- 
ered for the deceased, and that in fact 
„the deceased, as a male eerning member 
of the family was looking after the agr-- 
cultural work and, therefere, he might 
have spent more after himself. It car- 
not be overlooked that at present Bal 
Dahi is the only heir fcr whom tke 
claim application is filed. Family re- 
sponsibility arising out of the relatior- 


ship, socia] obligations ané the like car- . 


not be overlooked and, therefore, mere 
- amount of subsistence for Bai Dahi carı- 
not be the amount which zan be consid- 
ered towards the compensation that could 
be available to her. We kave considered 
Rs. 100/- as the amount which would 
haye been utilised by the deceased to- 
wards his own subsistence. But in order 
to keep up social status end social as 
well as other obligations rising out of 
relationship, some fund mast be avai- 
able to the family, and new because the 
deceased is no more and -he family con- 
sists of Bai Dahi alone, that require- 
ment of the unit of the family cannot be 
overlooked and, therefore. we think that 
an amount of Rs. 350/- per month cen 
certainly be said to be the loss. If 
that is considered for one year, the datum 
figure would be Rs. 4,200- per year. 


19. Then comes the question of multi- 
plier. It is true that wkile considerirg 
the income from agriculture, there may 
be relative reduction so fa~ as the num- 
ber of years by which the datum figure 
~ would be multiplied. It is also true that 
‘deceased was aged 51 years. But as per 
the evidence of Bai Dahi Le wag actively 
looking. after the agricultwral operations 
and, therefore, the possibility of his sur- 
viving for a period of 20 ears more and 
his being able to look afer the work 
for 15 years more cannot be overlooked. 
But what we have to ccnsider in ths 
case is the loss to Bai Dehi, and ap- 
parently at the time when she filed the 
application, she was aged 48 years. The 
learned Tribunal calculateé only 10 years 
as multiple considering the age of the 
deceased as 51 years. But we think, the 
Tribunal was not justified. As Bai Daki 
is aged 48 years, the muitiple would 
chave normally been between 13 to 15, 
but we: would reduce it to only 12, and 
if the amount of Rs. 4,200/- is multiplied 
by 12, the total] amount that would bs 
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available to Bai Dahi would be Ru- 
pees 50,400/-. To. this amount we would 
add the conventional figure of Rs. 5,000/-, 
towards the loss of expectancy of life, 
as is done by the learned Tribunal, so, 
the tota] amount that would be available 
to Bai Dahi will come to Rs. 55,400/-. So, 
the learned Tribunal has awarded anly 
Rs. 23,000/-. So, the additiona] amount 
cf compensation that becomes awardable i 
to applicant Bai Dahi comes’ to Ru- 

pees 32,400/-. 


20. In the result, the appeal is partly 
allowed. The appellant-applicant is 
awarded an additional amount of Ru- 
pees 32,400/- towards compensation with 
interest at the rate of 6 per cent, per 
annum from the. date of application tll 
payment and proportionate costs. Re- 
spondents Nos. 1, 2 and 3 are held liable 
for the amount awarded. Appeal against 
the rest of the respondents is dismissed, 
but there will. be no order as to costs of 
those respondents. 


Appeal partly allowed, 
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In Re: Rasiklal Chhaganlal Metha, Ap- 
plicant. 

Special] Civil Appin, No. 2489 of 1980, 
D/- 19-8-1981. 

Guardians and Wards Act (8 of 1890), 
Sections 7, 17, 19 and 25 — Adoption by 
foreigners — Factors to be considered by 
Court before sanctioning — Court must. 
exercise greater vigilance while dealing 


with cases of inter-country adop- 
fon, (Hindu Adoptions and Main- 


tenance Act (1956) Section 9 (4).) 


Courts must exercise - greater vigilance 
while dealing with cases of inter-country 
adoption. The movement which actively 
encourages the adoption by foreigners, 
especially Westerners, of the children 
born in poor families in the fond belief 
that the adoption would secure a better 
life for them is not free from abuse and 


aberrations. The possible existence of an 
international racket trading in such 


children and selling them at profit into 
slavery or prostitution cannot be alto- 
gether ruled out. The Court, therefore, - 
instead of being hurried into sanctioning 
such inter-country adoption, should 
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scrupulously observe the guidelines laid 
down by reputed and recognised national 
and international organisations. 

(Para 12) 


The Indian | Counsel of Social Welfare 
has prepared a list of points to be con- 
sidered for screening an adoption pro- 
posal. Every Court considered should 
satisfy itself that an independent, trust- 


worthy, recognised and reputed social 
organisation which concerns itself with 
the child adoption programme has in- 


vestigated info those points and submitted 
a report to the satisfaction of the Court. 
The Indian Council of Socia} Welfare has 
also enumerated documents which should 
be ordinarily submitted to the Court pro- 
cessing adoption cases. Every court deal- 
ing with an inter-country adoption case 
should ordinarily insist that those- docu- 
ments accompany the petition. (Para 10) 


Certain fundamental principles 
erning an inter-country adoption are 
found incorporated in the report of the 
European Expert Group on Inter-country 
Adoption organised jointly by the Euro- 
pean office of the Technical Assistant Ad- 
ministration, United Nations anq Jnter- 
nationa] Socia] Service. These princi- 
ples are of great relevance and the 
Court concerned must bear those princi- 
ples in mind before making an order in 
an inter-country adoption case. 

(Para 11) 


Further, in order that the Courts can 
satisfactorily decide an inter-country ad- 
option, in alj sucha cases the Court 
should issue notice to the Indian Council 
of Social Welfare and seek its assistance. 
If the Indian Council of Socia] Welfare 
so desires, it should be made a party to 
the proceeding. Ifthe Indian Council of 
Social Welfare does not appear, or ifitis 
unable, for some reason to render assist- 
ance, the Court should issue notice to an 
independent, reputed and publicly/offi- 
cially recognised social welfare agency 
working in the field and in the area and 


request it.to render assistance in the 
matter. Adequate sefeguards, whenever 
necessary, should be introduced in the 


Court’s order for the enforcement of the 
further orders of the Court intended to 
secure the welfare of the child. For the 
enforcement of such conditions, the ad- 
optive parents ought to be required to 
submit to the Court’s jurisdiction. A pro- 
vision for a periodical report pertaining 
to the maintenance and well-being of 
the child in the hands of the adoptive 
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ALR 
parents can also be envisaged as a con- 
dition of the order. (Para 13) 


The Court must also ensure in such 
proceedings that the adoption is legally 
valid as per ‘the laws of both the 
countries, that the adoptive parents ful- 
fil the requirement of the law of adoption 
in their country, that they have the re- 
quisife permission to adopt, if required, 
from the appropriate authorities in their 
country, that the child wil] be able to 
immigrate to the country of the adoptive 
parents and that he wil] be able to ob- 
tain the nationality of the parents. AIR 
1970 Ker 1 (FB) Rel. on. (Para 14) 


Cases Referred: Chronological Paras 
AIR 1970 Ker 1 {FB) l 13 


M. D. Pandya, for A. H. Mehta, for 
Applicant; M. S. Shah, i/b M/s. Ambu- 
bhai & Divaji, for the State Government. 
A. P. Ravani, Standing Counsel, for the 
Union of India. S. N. Shelat and Girish 
Patel, Amicus Curiae. D. D. Vyas | for 
the Indian Council of Socia] Welfare. 


P. D. DESAI; J.:— This Writ Petition 
arises out of the order dated September 
9, 1980 made by the District Judge at 
Rajkot in Civil Miscellaneous Application 
No. 153 of 1980. The said application 
was presented in the District Court . on 
August 27, 1980 by the Honorary Secre~ 
tary of Kathiawar Nirashrit Balashram, 
Rajkot, under Section 9 (4) of the Hindu. 
Adoptions and Maintenance Act, 1956 
(hereinafter referred to as ‘the Act’) for 
permission of the Courttogive a minor 
female child by name “Krutika” in ad- 
option to Mr. and Mrs. Schumann Her- 
bert Jakob residing in West Germany.. ” 
The application was supported by the 7 
affidavit of the: applicant arg of Mr. 
Jakob who declared to have adopted 
Hindy religion., The Court issueq a 
genera]' notice and invited objections. No 
objections came’ forth. The Court, on the 

materia] placed ų ‘Lefore it, inter alia, came 
to the conclusion that the institution of 
which the applicant was the Secretary, 
had scrutinized the proposal with re- 
gard to adoption and-made necessary in- 


-quiry and found that the adoption would 


be beneficia] to the child, fmancially, 
socially, morally and in every respect, 
The Court, therefore, granted permission 
under Section 9 (4) of the Act to the 
applicant to give the minor female’ child’ 
in adoption to Mr. Schumann Herbert 
Jakob. Be it noted that the order did 
not specifically; mention or permit that 
the minor female child was to be taken 
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fo West Germany by the adoptive par- 
ents, | 

2. It appears that even prior to tha 
making of the order referred to above, 3 
deed of adoption was executed on Sept- 
ember 4, 1980 by the applicant wheren 
it was recited that pursuant to the “ver 
bal order” granting permission to give 
the minor female child ir adoption, the 
applicant had given the child in adoption 
to Mr. Schumann Herber Jakob and 
Mrs. Annemarie Schumanr in the pre- 
sence of many social workers and wit- 
nesses and that Mr. Schumann Herbert 
Jakob and Mrs. Annemarie Schumann 
had taken the said child in adoption. 
The deed also mentioned that the chiki 
was to be taken by the adoptive parer-s 
to West Germany. 


3. It appears that Wr. Schumarm 
Herbert Jakob and Mrs. Annemarie Sch- 
umann made an applicatien to the Re- 
giona] Passport Officer, Ahmedabad, fer 
issue of a passport for the minor fema-e 
child. The application was, however, 
returned with an endorsement that um- 
less the District Court passed an order 
permitting the child to be taken out of 
India, no passport could be granted to 
Or in respect of the child Thereupon, 
‘Mr. Schumann Herbert Jakob and Mrs. 
Annemarie Schumann ard. the appi- 
cant in Civi} Miscellaneous Application 
No. 153 of 1980 instituted Specia} Civil 
Application No. 2479 of 1980 praying, 
inter alia, that the Reg-ona] Passpcrt 
Officer, Ahmedabad be dicecteq to issue 
a passport to the minor female chĦd 


=~ forthwith and without further delay. Ana- 


“nexed to the memo of the said Special 
Civi] Application was a copy of the 
order passed in the said Civil Miscellane- 
ous Application granting permission ‘Dr 
adoption under Section 9 [4) of the Ac 


4. When the aforesaid Writ Petition 
reached preliminary hearmg before one 
of us (P. D. Desai, J.} it appeared tkat 
the order under Section 9 (4) of the 
Act was perfunctorily without holding 
proper inquiry. Under the circumstan- 
ces, the Court, in exercise of its suo motu 
powers under Article 227 of the Cona- 
stitution, issued a notice to the appi- 
cant in Civil Miscellaneoags Application 
c No. 153 of 1980 to show cause why te 
order dated September 9, 1980 made by 
the District Judge in the said proceeding 
should not be quashed. The said ord=r 
was made on September _2, 1980. This 
is the history behind the: present writ 
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petition, which has originated on account 
of the said order. 


5. Subsequently, having regard to the 
importance ‘of the question involved, the. 
writ petition was referred to the Divi- 
sion Bench. The Court. had, meanwhile, 
issued notice to the Indian Counci] of 
Socia] Welfare as well ag to the State 
Government of India. Mr. S. N. Shelat 
and Mr. Girish Patel, Advocates were 
also appointed amicus curiae to assist the 
Court. 


6. When the matter reached hearing 
on an earlier occasion, Mr. M. D. Pandya 
made a statement that he had received 
instructions to seek the. permission of 
this Court for withdrawa] of Civil Mis- 
cellaneous Application No. 153 of 1980 
out of which this writ petition arises, 
The permission for withdrawal was. 


sought because it was felt that the pro- 


per procedure to adopt- in the instant 
case was to make an application to the 
competent Court under th2 provisions of 
the Guardians and Wards Act, 1890. The 
Court was informed that proceedings 
under the Guardians and Wards Act had 
already been instituted in the District 
Court at Narol anq that they were pend- 
ing hearing and disposal. The Court 
made an order on that day observing 
that it was not possible tc entertain the 
request for withdrawal of Civil Mis- 
cellaneous Application No. 153 of 1980 
because the matter raised questions of 
far reaching importance which required 
the making of a speaking order laying 
down guidelines with regard to the ap- 
proach of the Court in the matters of 
adoption. The Court further observed, 
however, that there was no reason why . 
the District Court at Naro] should not 
proceed with the case under the Guar- 
dians and Wards Act til] the stage of 
making of a final order, pending the 
grant of permission for withdrawal] of 
Civil Miscellaneous Application No. 153 
of 1980. Accordingly, the District Court 
at Narol was directed to consider the re- 
quest, if any, made by the applicants to 
proceed with the hearing of the appli- 
cation under the Guardians and Wards 
Act, pending ‘the disposa] of this writ 
petition. 


7. On a subsequent occasion, the 
Court passed another order stating that 
it was inclined to grant the request for 
permission to withdraw Civil Miscellane- 
ous Application No. 153 of 1980. How- 
aver, since a little more consideration 
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was necessary in order to lay down the 
guidelines as regards the approach of the 
Court in matters of adoption, a formal 
order granting permission for withdrawal 
of the said Civi) Miscellaneous Applica- 
tion would be passed at a later date. In 


view of the fact, however, that the 
Court was inclined to grant the request 
for withdrawal, the District Court at 


Narol was permitted to make the final 
order in the proceedings under the Guar- 
dians and Wards Act pending before it, 


8. By this order today, permission is 
granted to the applicant of Civi] Mis- 
cellaneous Application No. 153 of 1980 to 
withdraw the said application. The re- 
sult would be that the proceedings under 
Section 9 (4) of the Act, which were 
instituted in the District Court at Raj- 
kot, are rendered abortive and the pre- 
sent writ petition whereunder the order 
passed jin the said proceedings was 
sought to be received in exercise of suo 
motu powers wumder Article 227 does 
not survive. As observed by us on the 
earlier occasions, however, we propose to 
broadly indicate the factors which are 
required to be borne in mind by the 
Courts in matters of adoption. 


9. In the instant case, as the facts set 
out at the commencement of the judg- 
ment would indicate, we are concerned 
with an inter-country adoption and we 
would, therefore, confine our attention to 
such adoptions. The Indian Councij of 
Socia} Welfare has defined an inter- 
country adoption as one in which “the 
adopters and the child do not have the 
same nationality as well as one in which 
the habitual residence of the adopters 
and the child is in different countries”. 


The Indian Council] of Social Welfare 
has pointed out that inter-coun~ 
try (adoption) are not a sim- 
ple matter, They involve a 


variety of principles and procedures over 
migration, citizenship, the socio-economic 
situation of adoptive parents, matching 
parents with the child, and the accept- 
ance of the child in a different commu- 
nity and culture. Therefore, the Indian 
Council of Social] Welfare has recom- 
mended that in the interests of the child 
it is necessary to regulate inter-country 
adoption by legislations and by strict 


collaboration between qualified and au- 


thorised personal and socia) authorities, 
The end result of the process will be that 
adoption would not be mere legalistic 
arrangement but the creation of an en- 
vironment in which the child can. grow 
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in health and happiness, and be really 
integrated in the society of its adoption. 
Be it noted at this stage that the view of 
the Indian Council of Social Welfare is 
that the best answer to the homeless 
child is adoption within his own country 
where he can assimilate easily with 
people, culture and customs. It, therefore, 
campaigns for more adoptions of Indian 
children by Indians, However, since there 
are more children in need of homes 
than there are parents forthcoming, 
inter-country 
gap. The Indian Council of Socia] Wel- 
fare has, therefore, also focussed atten- 
ton on inter-country adoptions to ensure 
that the child’s interest is secured in 
cases Of such adoptions. 

10. According to the Indian Council 


of Social Welfare, in case of 
inter-country adoptions, it becomes 
essential that legal requirements 
of both the countries are thorough- 


ly satisfied since adoption laws differ 
from country tə country. Besides, it 
would be necessary to ascertain whe- 
ther the adoptive parents are able to pro~ 
vide the child-with a satisfactory home. 
This would mean investigating into the 


economic status and socia] conditions of 


the family, questions of health and psy- 
chological preparedness for adoption, the 
child’s , acceptance within the community, 
etc. A qualified: social investigation must 
be provided on the basis of which deci- 
sion regarding eligibility can be made. 
With the above end in view, the Indian 
Council of Socia] Welfare has prepared 
a list of points to be considered .for 
screening an adoption proposal. The said 
list is annexed’ as Appendix-] to this 
judgment. Every Court concerneg with 
an inter-country: adoption would be well 
advised to satisfy itself that an indepen- 
dent, trustworthy, recognised and re- 
puted socia] organisation which concerns 
itself with the child adoption programme 
has investigated: into those . points and 
submitted a report to the satisfaction of 
the Court. The Indian Council of Social 
Welfare has also enumerated documents 
which should be ordinarily submitted to 
the Court processing adoption cases. The 
said list of documents is annexed as Ap- 
pendix-II to this judgment. Every court 
dealing with an inter-country adoption 
case should ordinarily insist that 
documents accompany the petition. 


11. At this stage, it would be worth- 
while to point out that certain funda- 
mental principles. governing an inter- 
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country. adoption are fourd. incorporated 
in the report of . the European Expert 
roup on Inter-country acoption organB- 
ed jointly by the Europezn office of the 
Technica] Assistant Administration, Uri- 
_jted Nations ang International Socia] Ser- 
vice. These principles are of great reley- 
ance and the Court dealing. with inter- 
country adoption must bear those princi- 
ples in ming before making an order in 
an inter-country adoption case. Annexed 
as Appendix-JIJ to this judgment are 
those fundamental principes. 


12. It is well to remember that ours 
is a developing country where large ser- 
tions of the people live urder conditions 
of abject poverty and thet many more 
subsist on a standard of living which is 
jjust above the poverty lire. The mov2- 
iment which actively encourages tne 
adoption by foreigners, es specially West- 
erners, of the children born in such 
families in the fond telief that the 
adoption would secure a better life r 
them is, therefore, gaining ground. Be- 
sides, there are a large number of œ- 
phans and street-urchins for whom the 
State and Society have not been able to 
provide shelter, food, clotting and educa- 
tion. There is qg good case for their adop- 
tion by genuine foster parents in Europe 
or America where it would be legitimate 
to hope that they woulc be lovingly 
cared for and ultimately. turned into bet- 
ter men. However, this entire movement 
fis not fool-proof. Itis not tree from abuse 
ce aberrations. The pcssible existenze 
of 









an international racket trading in such 
children and selling them at profit into 
slavery Or prostitution cannot be alto- 
ether ruled out. Indeed, the movement 
was discredited to such ar extent in Sri 
Lanka that cessation of all foreign adoz- 
tions was ordered in that country. It is 
for this reason that the Courts must 
exercise greater vigilance while dealing 


with cases of inter-countr~ adoption. We 


annex to this judgment as Appendix-IV en 
article by Dr. Jack Preger, published in 


“The Statesman” (Delhi Edition) of May. 


25, 1981 under the caption “Trading in 
Young Hopes”. The articl2 throws con- 
siderable light on the possible existenze 
of such an international racket and 
illustrates how in Bangladesh inter- 
nationa] traffic in childrer was reported 
to be prevalent. As pointed out in the 
said article, it is regrettable that these 
grim aspects of the adoption picture are 
not readily acknowledged -n our country. 
Legislative and executive action ensuring 
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that the good cause is not exploited for 
ulterior ends appears to be over due, 
having regard to the spectacle presented 
by the neighbouring countries. Social 
Workers interested in the cause owe it to 
themselves and to the movement to ex- 
plore and to explode such racket, if any, 
stealthily working jn our country. To en- 
sure that Courts at least, do not, by being 
hurried into sanctioning such inter- 
country adoptions, unwittingly lend au- 
thenticity to such malpractices, we have 
considered it fit to sound a note of cau- 
tion and to invite attention to the guide- 
lines laid down ‘by reputed and recognis- 
ed national and international organisa-' 
tions. 


13. In order that the Courts can satis~' 
factorily decide an inter-country adoption 
case against the aforesaid background 
and in the light of the above-referred 
consider it necessary to 
give certain directions, In al] such cases, 
the Court should issue notice to the In- 
dian Council of Social Welfare (175, 
Dadabhaj Naoroji Road, Bombay-400 001): 
and seek its instance. If the Indian 
Counci]-of Social] Welfare so desires, if 
should be made a party to the proceed- 
ing. If the Indian Council] of Socia} Wel- 
fare does not appear, or if it is unable, 
for some reason to render assistance, the 
Court should issue notice to an indepen- 
dent, repuleq and publicly/officially re- 
cognised social welfare agency working 
in the field and in the area and request 
it tọ render assistance in the matter. 
Adequate safeguards, whenever neces- 
sary, should be introduced in the Court’s 
order for the enforcement of the further 
orders of the Court intended to secure 
the welfare of the child. Reasonable 
safeguards, which can be introduced with 


suitable adaptations, are illustrated in — 
para 27 of the Full Bench decision in 
Marggarate Maria v. Dr. Chacko, AIR 1970 
Ker 1 which was a case 
where custody of two children 
of tender age born to aq Ger- 
man woman out of wedlock with an 


Indian was given to the mother. Though 
the context is different, some of the con- 
ditions there enumerated are relevant. 
For the enforcement of such conditions, 
the adoptive parents ought to be required 
to submit to the Court’s jurisdiction. A 
provision for a periodical] report pertain- 
ing to the maintenance and well-being of 
the child in the hands of the adoptive 
parents can also be envisaged ag a condi- 
tion of the order. _. 
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14. One more aspect may be specific- © 


ally mentioned, although it is covered by 


Principles 10, 11 and 12 set out in Appen- — 


dix-III and Point 9 set out in Appendix-I, 
The Court must ensure in such proceed- 
jings that the adoption is legally valid as 
per the laws of both the: countries, that 
- (the adoptive parents fulfil the require- 
' ment of the law of. adoption in their 
country, that they have the requisite 
permission to adopt, if required, from 
the appropriate authorities in their coun- 
try, that the child will be able to immig- 
rate to the country of the adoptive 
parents and that he will be able to ob- 
tain the nationality of the parents, If 
these facts are not established, what will 
result is either an “abortive adoption” 
having no validity in either country or a 
“limping adoption”, that is to say, an 
adoption recognised in one country but 
having no validity in another, leaving 
the adopted child in a helpless and 
haples condition. Such an unfortunate 
_ Situation must, in any event, be avoided, 

15. We ‘need hardly mention that we 
expect that the guidelines and directives 
hereinabove set out -will be scrupulously 
observed by every Court in the State 
dealing with a case of inter-country 
adoption. A copy of the judgment to- 
gether with the appendices to be circulat- 
ed amongst the Judges of the City Civil 
and Sessions Court at Ahmedabad and 
amongst al] the District Judges and . As- 
sistant Judges. A copy of the judgment 
together with the appendices to be for- 
warded to: (1) Secretary to the Ministry 
of Social Welfare. Government of India, 
(2) Secretary to the Social Welfare and 
Tribal Development Department, Gov- 
ernment of Gujarat, (3) Director of Social 
Defence, Government of Gujarat and (4) 
Indian Council of Sotial Welfare. 


1g. Before parting with the matter we 
must place on record our deep sense of 
gratitude to Mr. S. N. Shelat and Mr. 
Girish Pate] for having rendered valuable 
assistance to us as amicus curiae. 


17. Copies of the judgment should 
also be forwarded to the Registrars of 
ali the High Courts end Courts of Judi- 
cia} Commissioner, if any, under the sig- 
nature of the Registrar, with a request 
- that the same should be placed before 
Honourable the Chief Justice or the 
Judicial Commissioner, as the case may 
be, 

Order accordingly. 


~ 





-in the application for 
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M. P. THAKKAR. C. J. AND 


A. M: AHMADI, J. 
The Gujarat State Financial ‘Corpora~ 


tion, Ahmedabad, Appellant v: M/s, 
Lotus Hotels Pvt, Ltd, Baroda, Res- 
pondent, “| 


Letters Patent} Appeal No. 79 of 1981, 
D/- 25-1-1982.* | ` 

State Financia] Corporations Act (63 of 
1951), Secs. 24, 25 (1) (g), (2) and 30 (1) 
— State Financial Corporation having 
all information ias regards allegations 
against promoter-director of concern 
(Company) in its possession entering in- 
to agreement in respect of loan by re- 
quiring concerh to make equitable 
mortgage of its | properties in its favour 
— Also appointing its nominee gs direc- 
tor on Board ofi directors of the concern 
— Corporation is liable -tọ honour its 
obligation of extending finance — Pro- 
missory estoppel ‘applies — Writ peti- 
tion competent, ( (i) Evidence Act- (1872), 
Sec, 115; (ii) Constitution of India, Arti- 
cle 226). = 

Where the State Financial ‘Corporation, 
statutorily enjoined with the duty te 
provide credit to the industrial concerns, 
sanctioned loan to a concern (Company) 
and entered into an agreement in that 
behalf with the concern even though 
it had. in its possession al] the informa- 
tion as regards ithe allegations made 
against the promoter-directer of the 
concern, it could not wriggle out of its 
obligation to extend the promised fin- 
ance ‘on the ground of - conducting its 
transactions on Sound business lines on 
the allegation that the promoter-direc- 
tor had misled it by not giving particu- 
lars of pending! proceedings against him 
loan when the 
agreement had ‘been entered into after 
requiring the concern to make equit~ 
able mortgage of its properties -in fav- 
our of the Corporation and appointing 
its nominee as [a director-on the Board 
of Directors of! the concern, and had 
not rescinded the contract, Further, in 
such a case, the doctrine of promissory 
estoppel] would, be  attracteg and 
Corporation would not be allowed ta 
wriggle gut of its promise, Furthermore, 


w 


the - 


the contract between the parties being 





k 
*Against judgment and order passed by 


N. H. Bhatt J., reported in AIR 1981 
Gui 212. 
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a contract having statu-ory flavour, a 
writ petition would be maintainable ard 
the aggrieved company need not he 
relegated to the remedy of ordinary 
suit. AIR 1981 Guj 212 Affirmed. Case 
law discussed, (Paras 7,8, 19) 


The doctrine of estoppel by represen- 
Tation is where one perSdn has made a 
representation to another person in 
words or by acts or conduct, or with the 
intention, and with the rasult, of induc- 
ing the representee on the faith of such 
representation to alter hs position to 
his detriment, the representer, in amy 
litigation which may afterwards taxe 
place between him and the representee, 
is estopped, as against the representee, 
from making, or attemptng to establish 
by evidence, any averment substan- 
tially at variance with his former re- 
presentation. In the instent case, on the 
representation made by ihe Curporation 
the Company created an equitable mozt- 
gage on the security of the land in fev- 
our of the Corporation, It was there- 
after that the Company inducted one of 
the nominees of the Corporation on its 
Board of Directors and started the ccn- 
struction at the site after incurring pre- 
liminary expenses for the purpose, It 


‘had also capital of Rs. 7.64 lakhs and 


has now placed itself in such a position 
that it could not raise money on the se- 
curity of the said property in 
view of the fact. that the equit- 
able mortgage execuied in favcur 
of the Corporation stbsisted, It was, 
therefore, obvious that -£ the Corpora- 
tion is now permitted to wriggle out of 
the promise that it mace to the Com- 
pany, the Company having already 
changed its position by incurring ex- 
penses and starting construction on fhe 
site wil] be prejudiced, more so becaws? 
it was so placed that it cannof raise any 
Joan on the property in question in viaw 
of the fact that the eqvitable mortgage 
in favour of the appeFlant-Corporaton 
subsisted, In these set ef circumstan7es 
even on the principle laid down by “he 
doctrine of promissory 2stoppel had to 
be invoked to save the Company from 
ruination, (Para 8) 


Cases Referred: Chroaological Paras 


AIR 1980 SC 738 

ATR 1980 SC 1285 
AIR 1980 SC’ 1992 
AIR 1979 SC 621: 
AIR 1977 SC 1496 
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J. M. Thakore, Advocate General with 
G. N. Shah, for Appellant; V. B. Patel, 
for Respondent, 

A. M. AHMADI, J.:— This appeal, 
under Clause 15 of the Letters Patent 
judgment and 
order of N. H. Bhatt, J., in Special Civil 
Application No. 1399 of 1979 whereby 
he directed the appellant-Corporation 
to “disburse to the respondent (origi- 
nal petitioner} the Joan amounts forth- 
with in accordance with the letter of 
offer dated 24-7-1978 followed by the 
agreement dated 1-2-1979.” The appel- 
lant-Corporation having been aggrieved 
by the said order and direction given by 
the learned single Judge has preferred 
the present appeal, The facts giving rise 
to this appeal, briefly stated, are as 
under, 


2. The appellant is a statutory Cor- 
poration established under Sec. 3 of the 
State Financial Corporations Act. 1951, 
(hereinafter called ‘the Act’), The said 
Act was enacted to provide medium and 
long-term credit to industrial concerns 
which expression as defined by S. 2 {iii 
includes a concern engaged or to be 


enagaged in the hotel industry. 
The appellant-Corporation established 
under Section 3 of the Act is a 


body corporate having a perpetual suc- 
cession and a common sea] with power, 
subject to the provisions of the Act. to 
acquire, hold and dispose of property 
and to sue and be sued in its name, By 
Sec, 9 the superintendence, direction 
and management of the affairs and busi- 
ness of the Corporation vest in a Board 
of Directors which, with the assistance 
of an Executive Committee and a 
Managing Director may exercise all the 
powers and discharge all the functions 
which may be exercised or discharged 
by the Corporation, S. 10 provides for 
the constitution of a Board of Directors, 
According to that provision the Board 
of Directors shal] consist of twelve 
persons, four of whom shal] be Govern- 
ment nominees, It also lays down that 
the Managing Director shal] be appoint- 
ed by the State Government in con- 
sultation with and after obtaming that 
advice of the Industriaj] Development 
Bank of India and except in the case of 
first appointment also with the Board. 
By virtue of S, 15 the Chairman of tha 
Roard shal] be one of the Directors, 
not being the Managing Director, 
nominated by the State Gcvernment, 
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after considering, except in the case of 
the nomination of the first Chairman, 
the recommendation of the Board, The 
powers and duties of the Beard have 
been delineated in Chapter lI of the 
Act. Sec, 24 lays down that the Board 
in discharging its functions under the 
Act shall act on business principles due 
regard being had by~it to the interests 
of industry, commerce and the general 
public, Sec, 25 (1) (g) with which we 
are concerned states that the Financial 
Corporation may, subject to the pro- 
visions of the Act, carry on and transact 
the business of granting loans or ad- 
vances to an industria] concern, re- 
payable within a period not exceeding 
twenty years from the date on which 
they are granted, Sub-sec, (2) of S. 25 
inter alia provides that no accommo- 
dation shall be given ynder clause (g) 
of sub-sec, (1) unless it is sufficiently 
secured by a pledge, mortgage, hypothe- 
cation or assignment of movable or im- 
movable property or other tangible as- 
sets in the manner prescribed by re- 
gulations, Sec, 27 empowers the Cor- 
poration to impose a further condition 
or conditions as are considered neces- 
sary or expedient for protecting the in- 
terests of the Corporation and for se- 
curing that the accommodation granted 
by it. is put to the best use by the in- 
dustrial concern, Sub-sec, (2) of Sec- 
tion 27 next provides that where any 
arrangement entered into by the Finan- 
cia] Corporation with an industrial con- 
.cern provides for the appointment by 
the Corporation of one or more direc- 
tors of such industria] concern, such 
provisions and any appointment of 
Directors in pursuance thereof shall be 
valid and effective notwithstanding 
anything to the contrary contained in 
the Companies Act, 1956, or any other 
law for the time being in force, ete. 
Sec, 29 then outlines the rights of the 
Financial Corporation in case of de- 


fault by the industria] concern, It pro- 


vides that where any industria] con- 
cern, which is under a liability to the 
Corporation under an agreement, makes 
any default in repayment of any loan 
Or advance or any instalment thereof, 
or in meeting its obligations in relation 
to any guarantee given by the Corpora- 
tion or otherwise fails to comply with 
the terms of its agreement with the 


Corporation, the Financia] - Corporation 


shal] have the right to - take over ‘the 
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management or | possession. or both of 
the industria] concern as well as the 
right to transfer by way of lease or 
Sale and realise the property pledged, 
mortgaged, hypothecated or assigned 
to the Corporation, Any transfer of 


-= property made by the Financial Cor- 


poration, in exercise of the aforesaid 
powers shall, by virtue of sub-sec, (2), 
vest in the transferee al] rights in or to 
the property transferred as if the trans- 
fer had been made by the owner of the 
property, The Financial Corporation is 
also entitled to recover al] costs, charges 
and expenses properly incurred by it 
in exercise of its aforesaid powers from 
the industria] concern, That brings us 
to Sec, 30 on which considerable reli- 
ance was placed by the learned Advo- 
cate General appearing on behalf of 
the appellant in the course of his sub~ 
missions before us, We, therefore, con- 
sider it proper to reproduce the relevant 
part of the said Section :— 

"30, Power to: call for repayment be« 
fore agreed period :— 


Notwithstanding anything in any 
agreement to the contrary, the Finan- 
cia] Corporation ‘may, by notice in writ- 
ing, require any, industrial concern to 
which it has granted any toan or ad- 
vance to discharge forthwith in full its 
liabilities to the | Financial Corporation— 


(a) if it appears to the Board that 
false or misleading information in any 
materia] particular was given’ by the 
industrial concern in its application for 
the loan or- advance; or 
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(£) if for any reason it is necessary 
to protect the interest of the Financial 
Corporation,” 


Section 31 provides the machinery for 
recovering the loan or advance or any~ 
instalment thereof from the industrial 
concern which has failed to comply 
with the terms of its agree- 
ment with the Financia] Cor- 
poration requires it tọ make immediate 
repayment under Sec’ 30 and the in- 
dustrial concern fails to do so. In such 
a situation, Sec., 31 empowers the Fin- 
ancia] Corporation without prejudice: to 
the provisions of S. 29 of the Act and 
of S. 69 of the Transfer of Property 
Act, to make an’ application to the Dis- 
trict Judge within the’ limtts of whose 
jurisdiction the :industria] ‘concern car- 
ries. on the whole or `a substantia} par? 


y 
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of its business for one or more of the 
following reliefs, namely: 


(a) for an order fer the sale of 
the property pledged,- mortgaged, 
hypothecated or assigned to the Fiman- 
cial Corporation as security for the “oan 
Or advance: or 


(b) for transferring the management 
of the industrial concern to the Finan- 
cia] Corporation; or 


(c for an ad interim injunction re- 
straining the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the premis- 
es of the industrial corcern without the 
permission of the Board, where such 
removal is apprehendec.” 


Section 32 lays dowr the procedure 
which the District Judge must foilow 
on receipt of an application under sec- 
tion 31 of the Act, Sec. 32-A empowers 


the Financial Corporation to appoint 
Directors or Administrators of an 
industria] concern the manage- 


ment whereof is taken over under the 
provisions of the Act, These are in brief 
the powers and duties of the Financial 
Corporation to be exerzised through the 
Board, We may lastly refer to Sec 39 
which lays down that the Board shall 
in the discharge of its functions he 
guided by such instrictions on cues- 
tions of policy as may be given to il by 
the State Government in consultation 
with and after obtaining the advice of 
the Development Bank, If any dispute 
arises between the State Government 
and the Board as to whether a question 
is or is not a question of policy the 
decision of the State Government is 
made final. If the Boerd fails to carry 
out the instructions on the questions of 
policy laid down by the State Govern- 


ment, the State Government is 
empowered to supersede the Board 
and appoint a new Board in its 


place to function until a properly con- 
stituted Board is set up and the deci- 
sion of the State Government as to the 
grounds for superseding the Boarc is 


not liable to be questioned in any Court. - 


This is in brief the scheme of the Act 
which clearly shows that the Corpora- 
tion was established wich a view to pro- 
viding medium and long-term credit to 
industria] concerns on eertain terms and 
conditions. In dischargmg its obligations 
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under the Act, the. Board must act on 
business principles due regard being 
had to the interests of industry, com- 
merce and general public. The Act em- 
powers the - Financia] Corporation to. 
grant loams or advances to an industrial 
concern repayable within a period not 
exceeding twenty years from the date 
of grant on the security of immovable 
property by way of a mortgage in the 
manner prescribed by the regulations, 
The Financial Corporation while grant- 
ing the loan has been given wide powers 
to impose such conditions as it may 
expedient for pro- 
tecting its interests and securing that 
the accommodation granted by it is put 
to the best use by the industrial con- 
cern, The Act also empowers the Fin- 
ancial Corporation to enter inio an ar- 
rangement whereby the industrial con- 


cern is obliged to have one 
or more Directors on its Board 
of Directors nominated by the 


Financia] Corporation, In case the in- 
dustrial concern fails to perform its 
part of the contract and commits a de- 
fault in the repayment of the loan or 
advance ‘or any instalmennt thereof, the 
Financia] Corporation is invested with 
the drastic remedy of taking over the 
management or possession or both of 
the industria] concern with a right to 
transfer by way of lease or sale the 
property of the industria] concern, or to 
realise ‘the mortgaged property, Such a 
transfer by the Financial Corporation is 
bestowed statutory protection in that by 
virtue of sub-sec. (2) of Sec, 29 the pro- 
perty vests in the transferee as if the 
transfer was made by the owner of the 
property, that is, the industria] concern. 
Power is also granted to the Financial 
Corporation to require the industrial 
concern to which it has granted a loan 
or advance to discharge the same forth- 
with in full if any of the conditions 
catalogued in els. (a) to (f) of Sec. 30 
are satisfied, A special machinery has 
also been provided by Sec. 31 of the Act 
for recovering the loan or advance 
amount or any instalment thereof which 
has not been repaid, Certain duties have 
also been cast on the District Judge un- 
der Sec. 32 on receipt of an application 
under Sec, 31 of the Act, It is, therefore 
clear that the Act confers wide powers 


on the Financial Corporation with a 


view -to securing its own interests vis-a- 


vis the industrial concern to which it has 
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advanced a loan for the development 
of its business, It is also clear from the 
scheme of the Act that the State Gov- 
ernment has a voice in the conduct of 
the business by the Financia] Corpora- 
tion in that in the constitution of the 
-Board of Directors it has the right to 
nominate four Directors and further to 
nominate the Managing Director, albeit 
in consultation with and after ob- 
taining the advice of the Development 
Bank and the Board except in the case 
of the first appointment of the Board. 
‘All policy decisions . have to be taken 
by the State Government in consulta- 
tion with and after obtaining the advice 
of the Development Bank in relation to 
the functions to be discharged by the 
Board. The State Government has the 
power to supersede the Board if it fails 
to carry out the instructions of the State 
Government in regard to policy mat- 
ters. In view of these provisions of the 
Act there can be little doubt that the 
appellant-Corporation has the trappings 
of a State within the meaning of Arti- 
cle 12 of the Constitution, The learned 
` Advocate General, therefore, rightly did 
not dispute before us that the appellant- 
Corporation was a State or would fall 


within the comprehension of other. auth- . 


ority within the meaning of Art. 12 of 
the Constitution, 


3. The respondent, Messrs Lotus 
Hotels Private Limited, was incorporated 
aS Such under a Certificate of Incorpo- 
ration dated 7th Oct. 1971 issued under 
the provisions of the - Companies Act, 
1956,-Amongst others the object for 
which the respondent Company was in- 
corporated was to carry on the business 
of hotel, restaurant, cafe, ete, Shri 
Chandula] Jethalal Jaiswal the sole pro- 
` prietor of Ramprakash Estate Corpora- 
tion is the promoter-director of the 
Company, He had entered info an ag- 
reement dated 15th Apri] 1970 with.one 
Chhaganbhai Desaibhai Pate] for the ac- 
quisition: of land admeasuring about 
10,600 square feet on Race Course Road, 
Baroda, bearing Survey No, 512/2/1 in 
Tikka No. 7 of Registration District and 
Sub-District Baroda, One of the’ objects 
of the Company incorporated on ‘7th 
Oct, 1971 was to acquire the rights 
. under the aforesaid agreement in re- 
spect of the land in question. It ap- 
pears that Messrs Ramprakash Estate 
Corporation had obtained on 2Iist July 
1973 permission from the Municipal Cor- 
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poration of Baroda for constructing a 
Four Star Hotel om the said parcel} of 
land, Thereafter, on 7th Dec, 1977 the 
Company made ar application to the 
appellant-Corporation for a loan of 
Rs. 30 lakhs. The appellant-Corporation 
by its letter dated 24th July 1978 sanc- 
tioned the loan of Rs. 29.93 lakhs. On 
2nd Aug, 1978 the respondent Company 
confirmed the acceptance of the loan 
sanctioned by the appellant-Corpora~ 
tion, Thereupon a letter was addressed 
fo Messrs H. Desai & Company, Solici- 
tors, to certify that the titles in ‘respect 
of the Jand were clear and marketable, 
On 31st Aug. 1973 the competent au- 
thority under the Urban Land (Ceiling 
and Regulation) Act. 1976 granted per- 
mission- to the respondent Company to 
create an equitable mortgage in favour 
of the appellant-Cozporation for securing 
the loan of Rs. 29.93 lakhs. It appears 
that thereafter two pseudonymous let- 
ters purporting to have been written by 
Shri Ramanlal V, Patel and Shri 
Chandrakant Pandya were addressed 
sometime in Oct, 1978 to the Chief 
Minister, Gujarat’ State, Gandhinagar, 
and Chairman, Industrial Development 
Bank of India Limited, Bombay, respec- 
tively, alleging that Shri C. J. Jaiswal 
was a person who indulged in - illegal 
transport of liquor and smuggling of 
goods on a large; scale and was facing 
several prosecutions in Courts of law 
because of such nefarious activities, 
Copies of the first application were sent 
to the Manager (Finance Division) and 
Managing Director of the appellant- 
Corporation for information. Similarly 
copies `of the letter under the signature 
of Chandrakant Pandya were sent 
amongst others to, the Chairman and the 
Managing Director of the appellant- 
Corporation. On ‘3rd Jan, 1978 a copy 
of the letter of Chandrakant Pandya 
bearing the date 17 Oct. 1978 received 
by the State Government was forward- 
ed to the General Manager (Finance) of 
the Corporation., In the meantime 
Messrs . M. M. (‘Choksi & Company, 
Chartered Accountants, issued a certifi- 
cate regarding the cost of the land, con- 
struction of building, etc., and thereafter 
on ist Feb. 1979 an equitable mortgage 
was created in favour of the appellant- 
Corporation for the amount of the sancs 
tioned loan and certain other documents, 
the details whereof are given in vara~« 


graph 8'of the main petition, were ex- 
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ecuted. Thereafter on 13th Feb. 1379 
the Industrial] Development Bank of 
India wrote a D. O. letter to Shri K. S. 
Kanekar, General Manager (Finance) of 
the appellant-Corporation stating that in 
view of the fact that police inquiry 
was pending against Shi C. J. Jaiswal, 
the main promoter of the hotel, “we are 
treating the above application for re- 
finance as closed”. It was also stated 
in that letter that the application cculd 
be resumbitted on receipt of satisfactory 
report from the concerned authoraies 
in regard to the pending inquiries 
against the main promoczer of the hctel. 
It may at this stage be noted that the 
equitable mortgage was created after the 
appellant Corporation, had received the 
aforesaid two pseudcnymous letters 
sometime in Oct, 1978. After the crea- 
tion of the equitable mortgage and the 
execution of the various documents set 
out in para, 8 of the main applica-1on 


it appears that the appellant-Corporazion f 


did not disburse the loan in complience 
with the terms of the agreement where- 
upon two telegrams were sent in Macch/ 
April 1979 by the Company pointing out 
that the delay in the disbursement of the 
loan amount was resulting in substar:tial 
damage to the Company. In response 
to the inquiry initiated by the apoel- 
lant-Corporation on receipt of the afre- 
said two psedonymous applications the 
Assistant Collector (Headquarters), Cus- 
toms and Centra] Excise, Ahmedabad, 
wrote a letter fo the Managing Director 
of the Corporation on 4th April 1979 
stating that the income-tax authorities 
had carried out search of five premises 


with which Shri C. J. Jaiswal was either . 


directly or indirectly concerned on 15th 
July 1976 but nothing incriminating at- 
tracting action under Customs’ and Cen- 
tral Excise provisions was recovered by 
them. It was, however, stated in that 
letter that from his residentia] premises 
at 8, Maharshi Arvinc Society, R. V. 
Desai Road, Baroda, th2 income-tax au- 
thorities had seized 1112.5 gms, of gold 
ornaments which were suspected tc be 
unaccounted and after inquiry the au- 


thorities came to the conclusion that 
Ornaments weighing 1418 gms were 
unaccounted and added the income 


thereof to his income for the assessment 
years 1971-72 fo 1976-77. If was also 
pointed out in that. letter that otw of 
the total unaccounted/umdeclared income 
of Rs. 5,53,113/-, the income-tax au- 
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thorities had included Rs, 1,51,500/- as 
profit from illicit business carried on 
in French Polish Thiner and forging of 
denatured spirit permits, ete,. which 
were offences - punishable under the 
Prohibition Act, It may at this stage 
be mentioned that apart from the allega- 
tions contained in this letter nothing has 
been placed on record to show that 
Shri C. J. Jaiswal was convicted for the 
commission of any offence under the 
Prohibition Act. On 26th April 1976 
Messrs Shirgaonkar and Associates, 
Architects, wrote a letter to the Direc- 
tor of the respondent-Company point- 
ing out that the delay in the progress 
or construction work: was likely to lead 
to certain complications including the 
cost of project going up in view of the 
increase in the prices of cement and 
steel. On receipt of this report the Com- 
pany wrote a letter dated 27th April 
1979 requesting the appellant-Corpora- 
tion for disbursement of the Joan. On 
the next day, that is, 28th April 1979, 
the Genera] Manager (Finance) of the 
appellant-Corporation submitted a note 
to the Board fo consider the question 
whether the disbursement should be 
made to the Company in view of the 
letter of the Assistant Collector, Customs 
and Centra] Excise, Ahmedabad, dated 
4th April 1979 and the refusal on the 
part. of Industria] Development Bank 
of India to refinance the Joan. It ap- 
pears that on the basis of this note, the 
Board at its meeting held on 29th April 
1979 decided not to disburse the loan 
to the respondent-Company. This is 
clear from the affidavit filed by Shri 
Girish J. Trivedi, Senior Manager (Law) 
of the appellant-Corporation in Oct. 1980. 
It is mentioned in para 19 of this affi- 
davit that the respondent-Company was 
informed about the Board Resolution of 
29th Apri] 1979. This fact is denied by 
the respondent-Company and we may 
state that there is no documentary evi- 
dence-on the record of the case to con- 
clude that the decision of the Board 
was conveyed to the Company, [If that 
were so, the Company would not have 
despatched another telegram on 3rd May 
1979 calling upon the appeljanf-Cor- 
poration to disburse the loan amount 
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under the agreement entered into ear- 


lier, AS no reply was received fo this - 
telegram, the respondent Company was 
constrained to file the petition in ques- 
fion on 7th May 1979, 
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4. The above facts indisputably es- 
tablish that so far as the respondent- 
Company is concerned, it has performed 
its part of the contract in letter and 
spirit whereas so far as the appellant- 
Corporation is concerned, even though it 
in exercise of its stetutory function 
under S. 25 (1) (g) undertook to grant 
a loan of Rs. 29.93 lakhs to the respon- 
dent-Company and entered into an ag- 
reement in that behalf, failed to dis- 
burse the loan in accordance with the 
time schedule and thereby failed to ful- 
fil its statutory as well as contractual 
obligations. One of the reasons put for- 
ward before the learned single Judge 
for its failure to disburse the loan was 
that as a result of tha pseudonymous 
letters written under the signatures of 
Ramanlal V. Patel and Chandrakant 
Pandya, the JIndustria] Development 
Bank of India had by its letter of 13th 
Feb. 1979 refused to refinance the loans 
which the appellant Corporation had 
Sanctioned in favour of the respondent- 
Company. The Manager (Law).of the 
appellant-Corporation in his 
dated 1ith May 1970 states: “............ 
having regard to the large financial as- 
sistance commitments respondent (the 
appellant-Corporation herem) has of 
necessity to depend upon refinance from 
Industrial Development Bank of India 
_(IDBD.” Proceeding further, the 
ponent states, “.,.... respondent will not 
be able to grant financia] assiStance yn- 
less re-finance is available from IDBI”. 
In para 4 of the affidavit he states that 
the loan was sanctioned to the Company 
on the basis that it will be refinanced in 
norma] course by IDBI. Since IDBI 
has refused to refinance the loan, the 
Corporation is unable io make the dis- 
bursements in favour of the Company. 
This contention raised on behalf of the 
Corporation is clearly untenable having- 
regard to cls, 2 and 5 of the terms on 
which the loan was sanctioned by the 
Corporation by its letter dated 27th July 
1978. These two clauses of the letter 
sanctioning the loan read as under :— 


“9 Rate of interest will be 124% 
p. a. if refinance is available from In- 
dustrial Development Bank of India 
@ 9% p. a. otherwise it will be @ 13% 
P. a. Higher rate of interest at 6% over 
- the normal rate of interest will be 
charged on the amount in default. 


5. Commitment charge @ 1% pv. a. 
on the amount of lcan not drawn out 


affidavit . 


de- . 


A. i, R. 


of the loan sanctioned shall be paid from 
the date as advised] by the Industrial 
Development Bank of India, if refinance 
is sanctioned, In' case, refinance is nof 
Sanctioned by the Industria] Develop- 
ment Bank of India, commitment charge 
@ 1% p. a, on the amount of loan un- 
drawn out of loan sanctioned shall be 
paid from the expiry of six months 
from the date of sanction,” 


On a plain reading of these two terms 


on the basis whereof the Joan was sanc- 
tioned by the Corporation, it becomes 
Obvious that the Corporation was aware 
of the possibility cof the Industria] De- 
velopment Bank of India refusing to re- 
finance the loan. | Mindful of this possi- 
bility, the Corporation while sanction- 
ing the loan by its letter of 24th July 
1978 provided for the payment of in- 
terest at a higher rate if refinance was 
not forthcoming. It further provided 
that in the eventi of the Industrial De- 
velopment Bank of India refusing to re- 
finance the loan, the Company will be 


liable to pay commitment charge at 1%- 


P. a. on the amount of loan undrawn 
out of the loan sanctioned after the ex- 
Piry of six months from the date of 
sanction, These twc terms contained in 
the letter of sanction make it abundantly 
clear that the reason put forward by 
the Corporation that it was unable to 
disburse the loan as the Industrial De- 
velopment Bank of India had refused to 
refinance the same was to say the least 
flimsy, The learned Advocate General, 
therefore, rightly did not press this con- 
tention at the hearing of the appeal 
before us, ' 


5. It was, however, yehemently ar- 
gued by the learned Advocate General 
that having regard to the principle 
underlying S. 30 of the Act, the Cor- 
poration is entitled to refuse to dis- 
burse the loan if, it appears to it that 
the loan was sanctioned on the basis 
of false or misleading information sup- 
plied by the industria] concern on any 
materia] particular with a view to pro- 
tecting its interests, He conceded that 
on a strict reading of S. 30 of the Act 
the right to demand repaymen! from an 
industrial concern can be exercised on 
the grounds set out in cls. (a) and (f) 
of that Section after the loan is dis- 
bursed but, argued the learned Advocate 
General, it would, be an idle formality 
to -require the Corporation to disburse 
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the loan and immediately require the 
industrial concern to repay the same in 
exercise of the right or power confer- 
red by S. 30 of the Act. In other words, 
according to the learned Advocate 
General, the principle wnderlying cls. (a) 
and (Ð of S. 30 of the Act can be in- 
voked by the Corporat.on even in eases 
where the loan thougk sanctioned has 
not been actually diskursed to the in- 
dustria] concern. It must be made clear 
at the outset that the contract does not 
confer any such right on the Corpora- 
tion to refuse to disburse the loan ‘on 
considerations on which repayment of 
the loan can be demanded from an im- 
dustria] concern under cls, (a) and (f) 
of S. 30 of the Act. The right tc re- 
fuse to disburse the Jean alreidy sanc- 
tioned on the ground chat the Joan was 
Sanctioned on the basis of false and mis- 
leading information fucnished by the 
Industria] concern in <ts applicatior for 
loan must, therefore, flow from oc be 
culled out from cls. (a: and (£) of S. 30 
of the Act for otherwise there is no 
provision or term in the contract con- 
ferring such right on the Corporation 
to refuse to disburse the loan once ranca 
tioned. It appears that before the learn= 
ed single Judge even though in the af- 
fidavit filed on behalf of the Corpora- 
tion reference was made to S. 38 (a) 
of the Act, a contentien in these terms 
was not canvassed by the learned coun--: 
se] for the Corporation. We, therefore, 
do not have the benefit of the view of 
the learned single Jucge on this point, 
If we turn to the affidavit of Shri Girish 
J. Trivedi, Manager (Law) of the tor- 
poration dated 25th July 1979 we find 
that the grievance of zhe Corporation is 
that the answer given :o question N>. IV 
(XI) (a) of the loan aplication was false 
and misleading in materia] particular. 
In order to appreciate this contention 
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- we may reproduce the questien as well 


as the answer given by the promoter~ 
director of the Compamy thereto, 


“XI (a), Please staze yes or no as 
to whether any Goverrment enquiry has 
been instituted against the firm/Com- 
pany/Society/or the proprietor/partmers/ 
members/directors for any economie of- 
fence.” 


This question was answered by 
letters “N, A” meaning thereby “Not 
Applicable”, Jt is the contention ož the 
Corporation that this enswer misle¢ the 
Corporation in that it -hought that «hose 


the 
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concerned with the Company. including 
the sponsor-director were not in any 
manner ‘involved in any enquiry m- 
stituted for the commission of an econo- 
mic offence. According to the appellant 
Corporation it transpired from the two 
pseudonymous letters received in Oct. 
1978 that Shri C. J. Jaiswal, the pro- 
moter-director of the company was in- 
volved in several economie offences 
which fact was suppressed while an- 
swering the aforesaid question contained 
in the loan application form. In this 
behalf strong reliance was placed on the 
letter of the Assistant Collector (Head- 
quarters), Customs and Centra] Excise, 
Ahmedabad, dated 4th Apri) 1979 ad- 
dressed to the Managing Director of the 
appellant-Corporation, As pointed out 
earlier by the said letter the Managing 
Director of the Corporation was inform- 
ed (i) that five premises with which 
Shri C. J. Jaiswal, the promoter-direc- 
tor of the Company was either directly 
or indirectly concerned were searched 
on 15th July 1976 by the Income-tax 
authorities and from the residentia] pre~ 
mises situate at 8, Maharshi Arvind So- 
ciety, R. V. Desai Road, Baroda, gold 
ornaments weighing 1305 gms, were 
recovered out of which ornaments weigh- 
ing 1112.5 gms. were seized under the 
belief that they were unaccounted: that 
after necessary inquiries the income-tax 
authorities finally arrived at the con- 
clusion that the unaccounted gold orna- 
ments weighed 1018 gms, and the 
total undeclared income on the basis 
of evidence recovered from all the 
aforesaid five premises amounted to 
Rs. 5,53,113/~ relating to the assessment 
years 1971-72 to 1976-77: (ii) that out of 
the undeclared income, the income per- 
taining to the assessment year 1975-76 
has been finalised at Rs, 63,165/- as 
against the declared income of 
Rs, 24.895/- and that cases relating to 
unaccounted gold ornaments and un- 
declared income pertaining to the re- 
maining years were yet to be finalised 
by the income-tax authorities: | (iii) that 
in the total unaccounted/undeclared in- 
come of Rs, 5,53,113/- the income-tax 
authorities had included a sum of 
Rs, 1,51,500/- as profit from illicit busi- 


| ness in French Polish thinner and forg- 


ing of denatured spirit permits which 
were offences under the Prohihition Act; 
and (iv) that on inquiry it was found 
that Shri V. A. Patel and his associates 
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contacted Shri C. J. Jaiswal on three 
telephone numbers et Baroda in further- 
ance of their smuggling activities in 
respect of which the statement of Shri 
Jaiswal was recorded under S, 108 of 
the Customs Act, 1962 but Shri Jaiswal 
denied having any association whatso- 
ever with Shri Y, A. Patel and stated 
that he did not know any such person 
by Name nor had not he spoken to him on 
phone at any point of time whatsoever. 
It was, therefore, vehemently argued by 
the Jearned Advocate Genera] that since 
the Corporation has by virtue of S. 24 
of the Act to discharge its functions on 
business principles, it carinot be expect- 
ed to disburse a loan of such a sub- 
stantial amount of Rs. 29.98 lakhs to 
a person with such antecedents, Accord- 
ing to him no businessman much less 
a prudent businessman would ever ad- 
vance a loan of such a large amount to 
a person like Shri C. J. Jaiswal] having 
dubious antecedents. It must, however, 
be remembered that the two pseudonym- 
ous letters were received by the Cor- 
poration long before it finalised the 


contract in question with the Com- 
pany on ist February 1979. It was on 
that date that the Company executed 


an equitable mortgage of its lands and 
the superstructure in progress thereon in 
favour of the Corporation along with 
various other documents enlisted in 
para 8 of the main petition on the Cor- 
poration having undertaken to disburse 
a loan of Rs. 29.93 lakhs in its favour. 
On the date of the execution of these 
documents including the creation of an 
equitable mortgage, the Corporation was 
aware of the allegations contained in 
the two pseudonymcus letters .despatch- 
ed under the signatures of Shri R, V. 
Patel and Shri Chandrakant Pandya, In 
fact, the Government of Gujarat had by 
its letter of 3rd Jan. 1979 addressed to 
the Genera] Manager (Finance) of the 
Corporation forwarded aq copy of the 
application of Shri Chandrakant Pandya 
dated 17th Oct. 1978 for its remarks. 
In that letter also it is in terms stated 
that the Government had learnt from 
the I. D. B. I. that the Corporation was 
examining the allegations contained in 
the said pseudonymous letters. There- 
fore, when the Corporation entered into 


an agreement for the grant of loan to 
the Company on ist Feb, 1979 it was 
aware of the allegations made against 
Shri C. J, Jaiswai, the promoter-director 
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of the Company. It must also be borne 
in mind that in exercise of the statutory 
power conferred on the Corporation by 
S. 27 (2) of the Act, it had nominated 
Shri U; M, Patel as its. Nominee Director 
on the Board of Directors of the Com- 
pany, (Vide its letter dated 10th Oct. 
i978), Even after! the receipt of the 
letier from the Assistant Collector of 
Customs and Centra] Excise, Ahmeda- 
bad, dated 4th April 1979, the Corpora- 
ton by its communications dated 29th 
Dec, 1980 and 5th Jan, 1981 directed the 
Company to renew the insurance policy 
with regard to the properties mortgaged 
under the equitable mortgage created on 
Ist Feb. 1979. True the Corporation is 
supposed to act on business principles, 
By that what is meant is that it will 
conduct its affairs’ in the manner in 
which a prudent and reasonable pusi- 
nessman of the present day will con- 
duct his affairs. A’ prudent businessman 
who advances a loan by way of a mort- 
gage will consider, (i) whether his 
money is secure: and (ii) whether the 
mortgagor has the icapacity to repay the 
loan as promised.' So far as the first 
is concerned, the value of real estate 
has multiplied in the meantime and so 
far as the second is concerned, it is well 


known that the mortgagor is going to 


receive a steady income from his busi- 
ness, ‘Therefore, if! sound business prin- 
ciples are paramount, there being na 
apparent risk, 
have no hesitation in disbursing the loan, 
Besides, it is evident from the facts dis- 
cussed above that before the Corpora- 
tion entered into a binding contract with 
the Company and before it required the 
Company to create an equitable mortgage 
in its favour in respect of the lands of 
the Company, the Corporation was 
aware of the allegations made against 
the sponsor-director of the Compeny and 
yet with open eyes it entered into the 
contract in question and, therefore, it 
does not lie in its' mouth now to con- 
tend that it was misled by the false in- 
formation given to the aforequvted ques- 
tion by the sponsor-director of the Com- 
| 

6. Another feature of the case which 
must be borne in mind is that even 
after the Corporation at its Board meet- 
ing of 29th April 1979 unilaterally re- 
solved not to disburse the loan, it did 
not rescind the contract. In fact the 
contract has not been rescinded by tha 
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Corporation up to date, The Corporation 


has already secured a mortgage in its 
favour, a seat on the Board of Directors 
and possession of al] the title deeds in 
respect of the mortgaged property, En- 
tries regarding the charge must also 
have been made in the property register. 
The Company is thus sdlaced in a sre- 
dicament because its property is locked 
by the equitable mortgage and it zan- 
not raise a fresh Joan. while the Cor- 
poration is sitting tight and unfairly re- 
fuses to disburse the “oan. Can it by 


. any stretch be said tha: the Corporétion 


is acting on sound business principles 
by behaving in such an unfair 
manner ? In the facts of this 
case -can there te any doubt 


that its conduct will run the Company? 
Business principles require a busimess 
concern to earn a goog reputation Will 
it earn a good reputation by ruining its 
customer? JInsiead of nursing the in- 
dustry which is the objective of the 
statute the Corporation is out to tkrot- 
tle it in its infancy. I5 the Corporation 
out to earn for itself such a reputat.on ? 
Once this becomes known the industria- 
lists will be scared away rather than be 
attracted towards it. Surely such is not 
the role envisaged by tne Act. As sated 
earlier, not only did the Corporation 
refuse to rescind th2 contract but, it 
continued to enforce it by requiring the 
Company to renew the insurance policy 
with regard to the mortgaged property 
by its communications dated 29th Dec. 
1980 and 5th Jan. 1981. Admittedly the 
Company has in obedience to this direc- 
tion renewed the insurance policy for a 
sum of Rs, 1,50,000/-. It is distressing 
that without rescinding the contract and 
without releasing the property from. the 
equitable mortgage, the Corporation ex- 
pects the Company to perform its part 
of the contract by requiring it to ranew 
the insurance policy while it on its 
part refuses to disburse the loan under 
its statutory as well as contractual ob- 
ligations and vet regaks in the theught 
that it is conducting ics affairs on busi- 
ness principles, 


6A. Now so far as the facts contained 
in the letter of the Assistant Collector 
of Customs and Central Excise 
4th April 1979 are concerned, a reference 
may be made to the affidavit-in-rejoin- 
der dated 18th June 1979 filed by Shri 
C. J. Jaiswal, the sponsor-director of the 
Company. In para 5 oÈ the Said afidavit 
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he refers to the two pseudonymous 
letters written under the signatures of 
R. V, Pate] and Chandrakant Pandya of 
Baroda, He states that both these let- 
ters are perhaps engineered by one 
Dhirubhai Dhanilal. Jaiswal, Ex-M. L. A. 
of Gujarat who had contested the As- 
sembly elections against Shri Sanaibhai 
Mehta at which election the deponent 
had worked for the latter. He © states 
that no such persons by the names 
R. V. Patel and Chandrakant Pandya 
live in Baroda and that they are ficti- 
tious persons and the person really re- 
sponsible is perhaps the defeated can- 
didate Shri Dhirubhai Dhanila] Jaiswal. 
He states that a case was filed against 
him in the Court of the learned Judicial 
Magistrate, Kodinar, alleging that he 
had provided transport. for transporting 
spirit purchased on false permit. The 
learned tria} Magistrate had framed a 
charge against him and he had moved 
the High Court for quashing the said 
charge, He states that the High Court 
was pleased to come to the conclusion 
that there was no evidence against him 
to connect him with the commission of 
the alleged offence and that being so 
the charge framed against him by the 
learned trial] Magistrate was quashed. 
Accordingly all crimina] proceedings in 
ae of that case against him termi- 
nated, - 


7 He then refers to another casg 
filed against him in the Court of the 
Metropolitan Magistrate, 7th Court, Ah- 
madabad, for the commission of offen- 
ces punishable under Ss, 77 (b) and 
65 (e) of the Prohibition Act and Ss. 465 
and 471 of the Penal Code, He states 
that the learned trial Magistrate was 
pleased to acquit hiny of all the charges 
levelled against him by his order dated 
3lst July 1978. He denies that he is 
facing prosecution in the Court of the 
learned Judicial] Magistrate. Bhavnagar, 


` in respect of the seizure of 26 barrels of 


Lathe as alleged in the aforesaid two 
pseudonymous letters. In respect of a 
case filed in the Court of the Judicial 
Magistrate, Dholka, he states that he 


‘has been falsely implicated and that the 


said case is pending. He 
that a case is pending against him in 
the Court of the learned Magistrate, 
Savli, since more than a year because 
the police has not been able to submit 
a chargesheet against him. Al] these 
cases pertain fo offences punishable - 


also admits 


š : 
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under the Prohibition Act and they 
cannot be said to be economic - offences 
and, therefore, if he did not disclose 
these particulars in answer to the afore- 
‘quoted question, it cannot be said that 
he was guilty of suppression of material 
information, As. regards the facts con- 
tained in the letter of the Assistant Col- 
lector of Customs and Central Excise 
dated 4th April 1979, he deposes that no 
such seizure was made by the Coinmis- 
sioner of Income-tex from his premises 
and that in fact the Income-tax Officer, 
Circle II, Baroda, had on 3rd Apri} 1979 
issued a certificate that no tax demands 
were outstanding against him as on 
that date. He has denied the allegation 
. that unaccounted gold ornaments weigh- 
ing about 1018 gms. were found from 
his custody. He has also denied the 
allegation that the income-tax authori- 
ties had come ‘to the final conclusion 
that he had been guilty of suppressing 
income to the tune of Res. 5,53,113/-. 
He states that in his -wealth-tax return 
filed in 1974 all the gold ornaments re- 
ferred to in the said report have been 
disclosed. According to him the [n- 
come-tax Officer, Baroda, had recorded 
his statements on 14th Feb. 1975 and Ist 
Mar, 1975 in connection with his assess- 
ments for Samvat Years 2026 and 2027, 
He states that in those statements also 
he had made a mention about these or- 
naments, Even insofar as the raid car- 
ried out on 15th July 1976 is concerned, 
in the letter of the Assistant Collector of 
Customs and Central Excise it is in 
terms stated that “during the searches 
carried out nothing incriminating at- 
tracting action under the Customs and 
Central Excise provisions had been re- 
covered”, It would thus appear from 
the facts stated by the deponent in his 
affidavit-in-rejoinder that he had dis- 
closed the fact that he was in possession 
of gold ornaments which were found 
during the raid in his wealih-tax re- 
turn filed in 1974. If that be so, it is 
difficult to come to the conclusion that 
the Corporation was justified in refusing 
' to disburse the loan without even giving 
an opportunity to the sponsor-director of 
the Company to explain the circum- 
stances appearing against him in the 
two pseudonymous letters and the let- 
ter of the Assistant Collector of Customs 
and Central Excise dated 4th April 1979. 
In any case; as stated: earlier, the Cor- 
poration after being fully aware of 
pd 
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these allegations against the sponsor- 
director of the Company entered into 
the contract with open eyes on Ist Feb. 
1979 on the basis cf the equitable mort- 
gage created by the Company in its 
favour. ‘We are, therefore, of the opi- 
nion that it cannot be said that the Cor- 
poration was misled by false informa- 
tion given by the sponsor director of 
the Company so as to entitle it, on the 
analogy of S. 30 (a) and (f) of the Act, 
to refuse to disburse the loan in favour 
of the Company. ' # 


8. It was next argued by the learn- 
ed Advocate Genera] that in view of 
the subsequent decision of the Supreme 
Court in M/s. Jit Ram Shiy Kumar v. 
State of Haryana’ AIR 1980 SC 1285, 
the principle of promissory estoppel laid 
down in M, P. Sugar Mills y., State of 
U. PB, ATR 1979 SC 621 cannot apply. 
By the subsequent decision the Supreme 
Court has held that the plea of estoppel 
is not available against the State in ex- 
ercise of its legislative or statutory func- 
tion, So far as the present contract is 
concerned it was not against any statu- 
tory law; in fact, it was in conformity 
with law. and henze the learned single 
Judge committed no error in invoking 
the said principle ias in our opinion also 
it has direct application in the facts of} 
this case. After ‘considering the effect 
of the said decision and applying the 
principle laid down in Messrs Kasturi 
Lal Lakshmi Reddy v, State of Jammu} 
and Kashmir, AIR 1980 SC 1992, the 
learned single Judge rightly observed 
as under :— , 


“In my view, therefore, where a pub- 
lic body like the respondent-Corporation 
in exercise of its statutory powers and 
in fulfilment of its statutory duties leads 
a citizen to a 'rarticular position in 
which that person changes its position 
and incurs certain liabilities or under- 
takes any expensive activity, the public 
body like the respondent-Corporation 
cannot then turn ‘round and take shel- 
ter against the specious plea that as a 
contracting party, it is free to commit 
the breach of the contract and call upon 
the citizen to have his recourse in law 
and by seeking damages in a case like 
the one on hand.” 

Now in the instant case there can be 
no doubt that after the appellani-Corpo- 
ration promised to advance a loan ofj- 
Rs. 29.93 lakhs to the .respondent-Com- 
pany, the respondent-Company did cer- 
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tain acts whereby it altered its positicn 
to its detriment and, ther2fore, it is en- 
titled to contend that the doctrine of 
promissory estoppel applies in its full 
vigour and the appellant ‘Corporaticn 
should be directed to honeur its commit- 
ment of advancing the loan in the 
manner agreed by and between the pat 
ties under the agreemert of Ist Feb. 
1979. Broadly stated the doctrine bf 
estoppel by representation is: where 
one person has made a representation 
to another person in words or by acts 
or conduct, or with the tention, and 
with the result, of inducing the rə- 
presentee on the faith of Such repre- 
sentation to alter his position to his d2- 
triment, the representer, in any litiga- 
tion which may afterwards take place 
between him and the representee, is 
estopped, as. against the representee, 
from making. or attempting to establish 
hv evidence, any avermeat substantially 
at variance with his former representa- 
tion, In this case, on the representation 
made by the appellant-Corvoration the 
respondent Company afte- abtaining the 
title clearance certificate sought permis- 
sion of the competent cuthority und=r 
the Urban Lands (Ceiling and Regula- 
tion) Act. 1976 and ther2after proceej- 
ed to execute the various documents en- 
umerated in para. 8 of she main peti- 
tion and created an equctable mortgage 
on the security of the lard in favour of 
the appellant Corporation It was there- 
after that the responden= Company in- 
ducted one of the nominees of.the ap- 
pellant-Corporation. on its Board of 
Directors and started the construction 
at the site after incurring preliminary 
expenses for the purpose, AS per tne 
terms of the agreement it took out ins- 
urance policies from: time to time and 
as stated earlier, on the basis of the 
subsequent communicatiors of 29th Dec. 
1980. and 5th Jan. 1981, the insurance 
policies have been renewed as desirad 
by the appellant-Corporation, It has ako 
raised a share capital of Rs. 7.64 lakhs 
and has now placed itself in such a 
position that it cannot raise money on 
the security of the said property in view 
of the fact that the equctable mortgage 
executed in fayour of the appellant-Cer- 
poration subsists, It may- also be men- 
tioned that the value of the security has 
multiplied manifold . durirg the last two 


years as land prices have Sone Up “cons 
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siderably; Under the agreement the loan 
amount has to be paid according to the. 
time schedule worked out by the parties 
depending on the progress made by the 
Company in the construction of the hotel: 
at the site, With the increase in the value 
of the real estate mortgaged with the 
appellant-Carporation, the latter is fully 
secured, So far as a prudent business- 
man is concerned, when he is called 
upon to advance a loan on immovable 
property, his main concern is whether 
security is adequate. The Corporation 
has to act on business principles in view 
of Sec, 24 of the Act and, therefore, 
having regard to the fact that the value 
of the property mortgaged has gone up 
considerably in the meantime, it should 
have no hesitation in advancing the 
loan as it is fully secured. If on the 
other hand the loan is not advanced or 
disbursed as promised by the appellant- 
Corporation, the respondent Company, 
apart from suffering a loss on account 


of delay will need extra finance to 


combat the increase in the cost of con- 
struction due to the increase in the 
prices of cement and stee] in the mean- 
time, It is, therefore, obvious that if the 
appellant Corporation is now permitted 
to wriggle out of the promise that it 
made to the Company, the Company 
having already changed its position by 
incurring expenses and starting con- 
struction on the site wil] be prejudiced 
more so because it is so placed that 
it cannot raise any loan on the property 
in question in view of the fact that the 
equitable mortgage in favour of the ap- 
pellant-Corporation. subsists. In these set 
of circumstances even on the principle 
laid down by the Supreme Court in its 
subsequent decision in Jit Ram’s case 
fsupra) which has been considered in 
detail by the learned single Judge the 
doctrine of promissory estoppel must be 
invoked to save the respondent Company 
from ruination, The Supreme Court in 
Jit Ram’s case has laid down that the 
Court can enforce compliance by a pub- 
lic authority of the obligation laid on 
him if he arbitrarily or on his mere 
whim ignores. the promises made by 
him on behalf of the Government un- 
less the authority proves that. there 
were special considerations which neces- 
sitäted his not being able to comply 


with his. obligations . in publie i 
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In the ‘instant case, except for the two 
pseudonymous letters written some- 
time in Oct. 1978 and the subsequent 
letter of the Assistant Collector of Cus- 
toms and Central Excise dated 4th April 
1$79 no other ground has been put for- 
ward by the appeilant-Corporation for 
backing out of the promise made to the 
Yrespondent-Company. We have already 
_ poinied out earlier that. before the crea- 
tion of the equitable mortgage and the 


execution of the various documents on. 


Ist Feb. 1979 these facts were within 
the knowledge of the appellaut-Corpo- 
ration since Oct, 1978, the Corporation 
had actually embarked on an inquiry 
insofar as. the allegations. made in the 
two pseudonymous letters were. con- 
cerned and notwithstanding those al- 
legations it had entered into the con- 
tract in question and called upon the 
respondent-Company to create. an equit- 
able mortgage and to execute the vari- 
ous documents set out in para 8 of the 
main petition. Therefore, at the date of 
the execution of these documents the 
appellant-Corporation was aware of the 
allegations made against the sponsor- 
director of the Company .and yet with 
full knowledge and open eyes it enter- 
ed into the contract in question and, 
therefore, it cannot be said thet it was 
misled by the answer given to Ques- 
tion IV (XI) (a) in ‘the loan application 
by the sponsor-director of the Company. 
We are, therefore, of the . opinion. that 
the learned single Judge was fully jus- 
tified in invoking the doctrine of pro- 
missory estoppel on the facts and in the 
‘icireumstances of the present case, 


9, The learned Advocate General 
lastly contended that 
the fact that appellant Corporation is 
covered by Art. 12 of the Constitution, 
a petition under Art, 226 of the Consti- 
tution is nat maintainable and the re- 
medy is by way of a Suit in the munici- 
pal Court as the relations between the 
parties are governed under the contract 
or agreement executed on. Ist Feb. 1979 
and not under anv statute. In support of 
this contention strong -reliance was placed 
on the decision of the Supreme Court 
in Radhakrishna., Agarwal v. State of 
Bihar, AIR 1977.SC 1496, That decision 
arose out of the judgment of the Divi- 
sion Bench of the Patna High Court 
which had held that cases of breaches of 
alleged obligation by the State or its 
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agents can be divided into the ‘follow- 
ing three types :— 


“(i) Where a petitioner makes a griey- 
ance of breach of promise on the part 
of the State in cases where on assurance 
or promise made by the State he has 
acted to his prejudice and predicament, 
but the agreement is short of a contract 
within the meaning of Art, 299-of the 
Constitution: 


(ii) Where the contract entered into 
between the person aggrieved and the 
State is in exercise of a statutory power . 
under certain Act or Rules framed 
thereunder and; the petitioner alleges 
a breach on the part of the State: and 


_ (iii) Where the contract er.tered into 
between the State and the person ag- 
grieved is non-statutory and purely 
contractual] and ithe rights and liabilities 
of the parties lare governed by the 
terms of the contract, and the peti- 
tioner complains about breach of such 
contract by the! State,” 


‘The Patna High Court had taken the 


view that it is only in the third type 
of cases that no, writ or order can issue 
under Art. 226 of the - Constitution to 
compe] the authorities to remedy the 
breach of contract pure and simple. This 
view of the High Court of Paina was 
approved by the Supreme Court in ap- 
peal, In Premji | Bhai v. Delhi Develop- 
ment Authorily,; AIR 1980 SC 738 also 
the Supreme § Court observed (at 
p. 744) :— 


“But after the State or its agents 
have entered into the field of ordinary 
contract, the reletions are ne longer 
governed by the constitutional provi- 
sions but by the legally valid contract 
which determines rights and obligations 
of the parties ‘inter se. No question 
arises of violation of Art. 14 or of any 
other constitutional provision when the 
State or its agents, purporting to act 
within this field, perform any act. In 
this sphere, they can only claim rights 
conferred upon them by contract and are 
bound by the terms of the contract only 
unless some statute steps in and con- 
fers some special statutory power or 
obligation on the State in the contrac- 
tua] field which is apart from contract,” 


These observations of the Supreme 
Court also make’ it clear that where the 
dispute lies within the contractual field 
pure-and simple, a petition under Arti- 
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cle 226 of the Constitution is not main- 
tainable but if any statute interveres 
and imposes certain duties and obliga- 
tions on the State, a writ under Arti- 
cle 226 of the Constitution can issue, 


19. It becomes obvious from tha 
aforesaid pronouncements of the Supre- 
me Court that if the matter lies purely 
in the sphere of contract, the remedy 
would be to file a suit for breach of 
contract and-g writ petition under 
Art. 296 of the Constitution would not 
be competent, In the instant case, hew- 
ever, it cannot be said that the matter 
lies purely in the contractual] sphere as 
submitted by the learned Advocate 
General, We have already examined 
. the scheme of the Act in the eartier 
part of the judgment and we have point- 
ed out from the provisions of the Act 
and particularly Chapter II thereof 
that certain duties and functions are 
cast on the Board, one of them being to 
grant loans and advances to an indus- 
tria} concern subject to the limitations 
set out by the statute provided the 
amount advanced by the Corporatior is 
sufficiently secured by a mortgage, etc., 
depending on the type of the advance 
made to the industrial concern, It is in 
fulfilment of this statutory  əbligaion 
under Sec, 25 (1) (g) of the Act that the 
appellant-Corporation agreed to advance 
a loan of Rs, 29.93 lakhs to the respon- 
dent-Company on the security of im- 
movable property created by the equit- 
able mortgage made in favour of the 
Corporation, As observed earlier, that 
mortgage is subsisting even today; The 
Corporation is also entitled to impose 
such further conditions as it de2ms 
necessary for protecting its interest and 
securing the Accommodation grante¢ to 
the industrial concern with a view to 
ensuring that the amount loaned or ad- 
vanced is put to the best use for the 
purpose for which it is advanced by 
the industrial concern. With a view to 
Safeguarding its interest and with a 
view to ensuring that the amount ad- 
vanced is put to the best use by the 
industrial concern, the Corporation in 
exercise af power conferred upon it by 
sub-sec. (2) of Sec. 27 has inducted Mr. 
U. M. Patel as its nominee on the Bcard 
of Directors of the Company. This 
could not have been done by the Cor- 
poration in the absence of the non 
obstante clause contained in sub-sec, (2) 
of Sec, 27 of the Act, Now the Director 
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appointed at the instance of the Cor- 
poration on the Board of Directors of 
the Company shal] hold office during 
the pleasure of the Corporation and is 
liable to be removed or substituted by 
any other person by an order made in 
writing by the Corporation: such a 
Director ‘is not liable to retirement by 
rotation nor does he incur any obliga- 
tion or liability by reason of heing a 
Director of the Company in view of 
sub-sec, (3) of S. 27 of the Act. Ss, 29 
and 31 of the Act confer special] rights 
on the Corporation for enforcement of 
its claims against the industrial concern. 
S. 30 (a) and (f) to which we have re- 
ferred earlier, which provisions were 
invoked by the learned advocate Gene- 
ral for refusing to disburse the loan, 
also confer statutory powers on the 
Corporation which would not he avail- 
able under the contract unless the terms 
thereof specially provide for the same. 
It is in virtue, of these duties and func- 
tions conferred on the Corporation that 
the Corporation agreed to advance the 
ioan to the . Company, It is, therefore, 
wholly misconceived to say that the 
relationship is purely contractual, To a 
large measure it is statutory and con- 
tractual only in form and detail, if it 
Was a case of a mere contract, could 
the Corporation -have the power te 
nominate its Director or take over the 
Management of the Company without 
the intervention of the Court? The 
transaction undoubtedly has statutory 
flavour, In our opinion, by agreeing to 
advance a loan to the Company, the 
Corporation performed one of its statu- 
tory duties under Sec, 25 of the Act. 
The terms and conditions on which the 
loan was to be advanced were later re- 
duced to writing in the form of an 
agreement but thaf>.does not mean that 
the Corporation was acting purely in 
the contractual field when it was per- 
forming its statutory duty or function 
under Sec, 25 of the Act. Besides, when 
it inducted one of its nominees on the 
Board of Directors, it was acting purely 
in the statutory field in virtue of Sec- 
tion 27 (2) and (3) of the Act, Jn the 
matter of: recovery of the loan amount 
Or the instalment, as the case may þe, 
it is entitled to invoke its rights under 
Secs. 29 and 31 of the Act, Bearing in 
mind the scheme of the Act. the nature 
of the duties and obligations imposed 


‘on the Corporation and the rights and 
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privileges conferred on it in the matter 
of recovery or repayment of the joan 
amount/instalments, ete., it is difficult 
to agree with the learned Advocate 
General that the Corporation was acting 


purely in the contractual field when it- 


agreed to advance the loan to the res- 
pondent-Company, In fact, it was on 
the basis of Sec. 30 (a) and (f) of the 
Act that the learned Advocate General 
argued that on principles analogous to 
those engrafted in the said two clauses 
the Corporation is entitled to refuse the 
loan, This contention advanced on he- 
half of the Corporation itself suggests 
that when the Corporation refuses to 
disburse the loan it is seeking to invoke 
the right conferred upon it by the 
statute and not the contract, A Corpora- 
tion which is a State or other outhority 
under Art, 12 and which is clothed 
with certain statutory powers can never 
be permitted to unilaterally and in an 
arbitrary and unfair manner refuse to 
carry out its obligations and thereby 
reduce the Company to a wreck, Dur- 
ing the pendency of the proceedings 
the Corporation was prepared to dis- 
burse the Joan if refinance was avail- 
able, That means the Corporation did 
not consider it risky fo disburse the 
‘amount provided it stood re financed. 
We have already pointed out earlier 
that the parties did contemplate a situa- 
tion where refinancing may be refused. 
It is, therefore, obvious that this rider 
is being placed as a mere excuse. In 
the circumstances, we are in agreement 
with the learned single Judge that this 
is a fit case in which the jurisdiction 
of the Court under Art. 226 of the 
Constitution should be invoked to as- 
sist the Company, an innocent victim 


11. These were all the submissions 
made before us by the learned Advo- 
cate General on behalf of the appellant 
Corporation, As we did not find any. 
merit in these submissions, we passed 
the order dismissing the appeal with 
costs on 12th Oct, 1981. 
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United India ‘General Insurance Co, 
Ltd., Surat, Appellant v. Snantaben 
Jerambhai and others, Respondents. 


First Appeal] Xo, 851 of 1980, D/- 
23~7-1981.* 
Motor Vehicles Act (4 of 1939), Sec- 


tion 95 (1), Proviso — Carriage of pas- 
senger in pursuance of contract of em- 
ployment — Person collecting milk for 
society at ‘A’ for commission to be deli- 
vered fo society at 'S’ — He accom- 
panying cans of! milk while being carri- 
ed to latter society -—— His carriage while 
so accompanying, in fempo is carriage in 
pursuance of contract of employment. 
Where the person who died in con- 
sequence of an accident to the. tempo 
in which he was travelling was ths 
person who used to collect milk for a 
society at ‘A’ for commission, to be de- 
livered to society at 'S’ and also used . 
to accompany the cans of milk while 
they were being carried for being de- 
livered to the, latter society in the 
tempo in question, the person concerned 
would be deemed to be carried in the 
tempo at the time of occurrence in 
pursuance of a contract of employment, 
with the society] at ‘A’ and ‘S’ both. 
Consequently, in jsuch a case, the insurer 
would be Hable to indemnify the in- 
sured for the compensation that was 
awarded on account of death and would 


not be able to avoid the liability. (Case 
law discussed), | 

, 4 (Para 19) 
Cases Referred: Chronological Paras 


AIR 1979 Gui- a 19 Guj LR 913 (FB) 


19 
1979 Lab IC 531: ‘20 Guj LR 134 17, 21 
AIR 1979 Ker 15 20 
AIR 1978 Guj 153:19 Gui LR 404 19 
AIR 1977 SC 1735 19 
(1974) 15 Guj LR 428 17; 19 
AIR 1971 Mad: 415 14 
AIR 1967 SC 1424: 1967 Cri LJ 1215 19 
1967 Acc CJ 65 (Madh Pra) - 15 
AIR 1967 Puni 436 (FB) 13 
1967 Acc CJ 821 (Punj) - ; 45 


- *Against “decision of B. A. Patel. Sole 


Member, Motor Accident Claims | Tri- 
buna] No, 1, Surat in M. A. C. ‘Petr 
. No. 152 of 1979. a 


c cz/pz/B207/82/SNV 


1982 . 


(1937) 3 All ER 79: 157 LT 355: 106 LJ 
KB 460, Izzard vy, Univ2rsa] Insuranz 
Co. Ltd. 9] 


M. I. Patel, for Appellamt: V. H. Bhai- 
ravia and C. B. Gadigujtar (for Nos, 1 
to 7) and B. J. Shelat @or No. 8) for 
Respondents, 


S. L. TALATI, J.:— United 
General Insurance Company, original 
opponent No, 2 of Mctor Accident 
Claims Petition No, 152 of 1979 has 
preferred this appeal agéinst the judg- 
ment and award rendered by the Motor 
Accident Claims Tribunal No, 1, at 
Surat on 23-11-1979. 


2. The petition was filed by the 
widow of deceased Jerambhai Dahya~ 
-bhai Parmar and the children of the 
deceased. The undisputed facts were 
that deceased Jerambhai was travel- 
ling in a Tempo bearing registraticn 
No. G. T. T, 4075 on thee date of the 
incident ie. on 2-6-1978. In the tempo 
milk cans were carried, The milk cans 
were carried on behalf of Jawahar Duch 
Utapadak Sahkari Mandli Ltd, to Kun- 
verda Village. The milk cans were r2- 
quired to be delivered tc Pal Dairy at 


India 


Surat. Jerambhai was sitting in the 
rear portion of the vehicle. The acci- 
dent occurred at Kim four roads on 


National Highway road t about 7-30 
A. M. Deceased Jeram fel) down from 
the vehicle and ultimatey he expired, 
The: tempo in question b2longed to one 
Daulatsinh Chandrasinh who was jomed 
as opponent No. 1 and who is now r2- 
spondent No, 8. Respondants Nos, 1 to 
7. the widow and the. children of the 
deceased claimed a sum oł? Rs. 1,09,999;-. 
3. The claim petition was resisted 
by the appellant and ult-mately a totai 
sum of Rs, 40,560/- was awarded and it 
was ordered that that amount was to 
be recovered with 6% ranning interest 
and proportionate costs from the ap- 
pellant and respondent N>, 8 who were 
Opponents Nos, 1 and 2, 


4. Opponent No, 1 did not prefer 
any appeal. Opponent No. 2, the In- 
surance Company only had filed’ this 
appeal. Under . the  cirzumstances the 
question as to whether the driver f 
the tempo was rash andor negligent is 
not required to be considered and no 
arguments on that question were ai- 
vanced. - The only question which was 
argued at great length was in regard -o 
the liability of. the Insurance Company. 
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It may be stated here that if the Insu- 
rance company is held liable it is not 
required to be decided as to whether the 
amount of compensation which was 
awarded was proper or not, That ques- 
tion not being open to the Insurance 
Company no arguments were advanced 
on that aspect of the matter. The claim- 
ants have also not preferred Cross- 
objections or any appeal against the 
award with a contention that the amount 
awarded is less. Under the circumstan- 
ces we are only required to decide as 
to whether the Insurance Company is 
lable to indemnify opponent No. 2 in 
regard to the award which is passed. 


5. Before we go to the legal argu- 
ments advanced by the learned advocate 
Shri M., I, Patel, we may state that the 
Insurance Company had filed written 
statement at Exh. 14 and the following 
contention was taken :—~ 


“Moreover as stated above, the de- 
ceased was illegally sitting in the open 
luggage van at his own risk and as a 
gratuitous passenger. It was further 
stated that the Insurance Company had 
covered the risk of the driver and clea- 
ner only and the Insurance Company- 
had not covered any risk for any other 
passenger and, therefore, the Insurance 
Company was not liable to indemnify 
opponent No, 1 as per the insurance 
policy terms, 

6. Now so far as the. evidence és 
concerned, the widow of the deceased 
gave her evidence at Exh. 28. She 
stated that her husband was collecting 
milk from various centres of the sur- 
rounding villages and thereafter was 
giving the same to Pal Dairy at Surat. 
According to her the deceased was doing 
that work every day and there were 
two trips of the van per day. She also 
stated that the deceased was personally 
assessing the fat of the milk. One mix 
take in regard to the evidence had crept 
in and that mistake is that she statea 
that her husband was personally driving 
the said- tempo, That is not so stated 
in the petition and it is nobody’s case 
that the deceased was personally driv- 
ing the tempo. The case of the insur- 
ance company also is that the deceased 
was only travelling in the tempo, In 
cross-examination the widow of the de- 
ceased stated that there was a milk so- 
ciety in village Kunverda and village 
people used to collect milk and used to 
hand over the same to her husband who 
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was bringing the same to the society. 
She further stated that her husband: was 
working as an agent of the milk society 
of the village. According to her Pal 
Dairy was giving commission of the 
milk to her husband, l 

7. Sarpanch of the village’ is ex- 
amined at exhibit 27. He stated that 
the deceased was doing the work of 
collecting milk and also assessing fat of 
the same in the co-operative society. 
According to him the deceased was not 
going to any other village for collecting 
milk. He stated that the deceased was 
getting commission of 5 paise per litre 
' from Jawahar Dudh Utpadak Sahakari 
Mandali Limited. In cross-examination 
the witness stated that the co-operative 
society was maintaining account books 
regarding the ccllecting and selling of 
milk and the accounts were not brought 
by him. He stated that he was not do- 
ing vahivat of the co-operative society. 
He, however, produced one certificate 
given by the President of the Society 
and that certificate is exhibit 29. That 
certificate reads as under :— i 

“Jerambhai Dahyabhai TEE of 
Kumvarda. Taluka Mangrol, District 
Surat was collecting milk on 
and on agency from the Jawahar Dudh 
Utpadak Sahakari Mandali Ltd., Kun- 
varada at a rate of 0-5 päise per litre.” 
The certificate stated that on that cal- 
culation monthly income from that 
agency would come to about Rs. 400/- 
to Rs. 500/-, 


8. The third witness ‘examined is 
one Vallabbhai Dahyabhai. He only 
stated as to how the incident occurred 
and according to him the deceased was 
sitting in back portion of the tempo 
and one truck passed from near the 
tempo and at that time the back portion 


of the tempo got. slanted and aS a re- 


sult the deceased fel} down. The wit- 
ness was at a distance of about 20 or 
95 feet and he raised a shout. Accord- 
ing to him. the tempo was being driven 
with’ excessive speed, The deceased 
after falling down from the tempo died 
On the spot, 

9, Now from the evidence it appears 
that the deceased was collecting 
milk for and on behalf the Jawa- 
har Dudh Utpadak Sahakari Man- 
dali Ltd.. Kunvarada and he was getting 
commission at. the rate of 0-5 paise per 
litre. The milk was ultimately re- 
quired to be delivered at Surat to Pal 
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Dairy and it appears from the evidence 
that for the purpose of delivering the 


milk to Pal Dairy at Surat, the tempo — 


used to make two trips per day and the 
deceased used lto trave] in that tempo 
in both the trips, 

10. Now on/the above evidence we 
are required to! consider whether the 
Insurance Company would be liable or 
would not be liable to indemnify the 
insurer, From the evidence stated 
above we cannot come to the conclusion 
that the deceased was illegally travel- 
ling in the tempo like a trespasser. 
We also cannot come to the 
conclusion that jhe was travelling in the 
tempo for the purpose of going to Surat 
for his own work, purpose or pleasure, 


He was daily gcing in that tempo in. 


both the trips with the milk cans which 
he had. collected and he was required 


to make the fat assessment of the milk. 


which was collected by him, That milk 
was required | to be delivered to Pal 
Dairy at Surat.| Under these circum- 
stances he was | travelling in the tempo 
daily and on the date of the incident 
also he was in| that tempo for the pur- 
pose aforesaid. 

11. The learned advocate Shri Patel 
submitted that S. 95 of the Motor Vehi- 
cles Act, 1939 would show that the lia- 
bility in regard to such a person is 
not covered by' the Insurance Company. 
So far as this icase is concerned the 
whole section is not required to be read. 
S. 95 (1) is only required to be read 
and construed ‘and that’ section reads as 
under :— | 

“95, Requirer ants of policies and 
limits of liabili (1) In order to com- 
piy with the reguirements of this Chap- 
ter, a policy of insurance must þe a 
policy which— | 

(a) is issued | by a person who is an 
authorised insurer or by a co-operative 
society allowed! under Section 108 to 
transact the business of a insurer; and 

(b) insures the person or classes of 
persons specified in the policy to the 
extent specified, in sub-section (2)— 

(i) against ahy liability which may 
be incurred by: him in respect of the 
death of or bodily injury to any per- 
son or damage to any. property of a 
third party caused by or- arising out of 
the use 7 ithe vehicle in q public 
place: 

(ii) assist the death of or bodily 
injury to any passenger of a public ser- 


™ 


1982 


vice vehicle caused by er arising out 


of the use of the vehizle in a pubiic 
place: 

Provided that a policy shal] not 3e 
required— 


(i) to cover liability ir respect of tne 
death, arising out of ance in the course 
of his employment, of the employee of 
a person insured by the þolicy or in re- 
spect of bodily injury sustained by such 
an employee arising out of and in tne 
course of his employmert, other than 


a liability arising under the Workmen's - 


Compensation Act, 1923 {8 of 1923), in 
respect of the death of or bodily in- 
jury to, any such emploree— 

(a) engaged in drivirg the vehicle; 
or 

(b) if it is a public s=rvice  vehic-e, 
engaged as a conductor ož the vehicle or 
in examining ticket’s on the vehicle or 

(©) if it is a goods vekicle, being cer- 
ried in the vehicle: or 


Gi) except where tre vehicle is a 
vehicle in which passengers are carrizd 
for hire or reward or by reason of or 
in pursuance of a contract of employ-, 
ment, to cover liability ix’ respect of the 
death of or bodily injury io person ke- 
ing carried in or upon cr entering or 
mounting or alighting from the vehicle 
at the time of occurrence of the event 
out of which a claim arises, or 


(iii) to cover any contractual liabi- 
lity. n 


It was submitted by the kamed ad- 
vocate Shri Patel that tha deceased wno 
was travelling in the tempo was not a 
third party and, therefor2, his risk was 
not covered. Secondly .t was submi- 
ted that he was a passenger who had 
not paid for trave] and, therefore, 3e 
was a gratuitous passenger and, . there- 
fore, his risk was not covered, It was 
thirdly submitted that the words ‘co:- 
tract of employment’ occurring in 
Section 95 (1) proviso (i could nol e 
attracted as the vehicle was a goods 
vehicle. It was lastly submitted that the 
insurance policy would mot cover toe 
risk of a public carrier if under the 
permit granted for the use of the veki- 
cle, a breach is committed. 


12. Before we discuss the rulings 
cited by the learned advocate Skri 
Patel we may say that the insurance 
policy is produced at =2=xh, 31. The 
liability is limited to Rs. 50,000/- and 
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the following conditions are prescribed 
for limitations as to use :— 


“Use only under a Public Carrier’s 
permit within the meaning of the Motor 
Vehicles Act, 1939 :— 

The policy does not cover :— 

1, Use for organised racing or speed 
‘Testing. 

2. Whilst drawing a trailer except 
the towing (other than for reward) of 
any one durable mechanically propel- 
led vehicle, 


' 3. Use for the conveyance of pas- 
sengers for hire or reward.” 

Now none of the three conditions 
mentioned in the limitations arises m 
this particular case, Therefore, the 
learned advocate Shri M. I, Pate] ulti- 
mately fel] upon the first sentence 
which stated that “a public Carrier 
would be used in accordance with the 
permit granted to it under the Motor 
Vehicles Act, 1939. In that regard we 
have only, to say that this contention 
is not taken in the written statement. 
AS such coniention was not raised in the 
written statement no occasion arose for 
any party to produce permit under 
‘which the vehicle was being phed, 
R. 118 (1) of the Bombay Motor Vehbi- 
cles Rules, 1959 provides as under.— 

"118. Carriage of persons in goods 
vehicles. 


‘(1) Subject -to the provisions of this 
rule, No person shall be carried in a 
goods vehicle :— 

Provided that the owner or the hirer 
Or a bona fide employee of the owner 
Or the hirer of the vehicle carried free 
of charge or a police officer in uniform 
travelling on duty may be carried in 
a goods vehicle, the total] number of 
‘persons so carried (i) in light transport 
goods vehicle having registered laden 
weight less than 900 kilograms, not 
more than one; (ii) in any other light 
transport -goods vehicle, not more than 
three: (iii) in any goods vehicle other 
than light transport vehicle, not more 
than seven,” 


Now this was a vehicle „where the 
laden weight was 510 kilograms, There- 
fore, it was a light transport vehicle 


having registered laden weight less than 
900 kgs. and aS such not more than one 
person could be carried in this vehicle. 
That person could be ‘the owner or the 
hirer or a bona fide employee of the 
Owner or the hirer of the vehicle. car- 
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red free of charge. Now that, there- 
fore, it is required to be presumed that 
a permit would be given in accordance 
with law which will include the Act 
and the Rules and, therefore, it was 
permissible that while using the vehicle 
one person could be carried and as such 
under a public carrier’s permit within 
the meaning of the Motor Vehicles Act, 
1939 one person could be carried free 
of charge in this particular vehicle, Now 
that, therefore, the only question which 
is required to be decided is as to whe- 


_ ther that person was covered under the 


i 


insurance policy. 


413. The first case on which reliance 
was placed by the learned advocate 
Shri M, I. Patel is a case Oriental Fire 
and Genera] Insurance Co, Ltd., New 
Delhi vy. Smt. Gurdey Kaur reported in 
AIR 1967 Punj 486 (FB). It was a case 


-of a goods truck and the owners of the 


goods were sitting in the truck when it 


met with an accident as a result of 
which some of them died. It was 
held :-— 


“d) that the deceased persons as 


_ hirers cum-owners of the goods did not 


Section 95. 


geome under clause (ii) of the proviso 
to Sec. 95 (1) (b). So the policy was not 
one that was required to cover liability 
under clause (b) of sub-section (l) of 
‘It was open to the insurer 
to prove that. This is not barred by 
any provision of Section 96 and in 
fact, Section 96 proceeds on the basis 
that such a policy under Section 95 (1} 
(b) is required, 


fii) That the hirers were not on the 
truck by reason of or in pursuance of a 
contract of employment because they 
were not employed by anybody to go on 
the truck but were on it as owners of 
the goods carried in it.” 


Now, therefore, it was. a case where 
the persons who met with an accident 
were not travelling in pursuance of a 
contract of employment. but they were 
travelling. with the goods because they 
were owners of the goods. Apart from 
the question that in this. case we are 
eoncerned with the person who is not 
the owner of.-the goods, but in other 
rulings of this Court it has been held 
that the owner of the goods who tra- 
velled with the goods in the phones 
is also covered and the insurer.. 
bound to indemnify. -But, strictly ae 
ing we may say that this case is not 
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applicable to the facts of the case in 
hand | 


14. The athe case on which the 
learned advocate| Shri. M. I. Patel relied 
on is the case of The Common Wealth 
Assurance Co. Ltd., Bombay v. V..P. 
Rahim Khan Sahib reported in, -AIR 
1971 Mad 415.| In that case it was 
held that a persón who hires a lorry for 
carrying goods and accompanies the 
goods cannot be! said to be a passenger 
carried by reason of or in pursuance of 
a contract of employment within the 
meaning of the \Proviso. 

15. The two other cases cited by the 
learned advocate, Shri M, 1. Patel are 
(1) the case of | Parkash Vati vy, Delhi 
Daya] Bagh Dairy Ltd, reported in 1967 
Acc CJ 82 (Punj}) and (2) the case 
South India Insurance Co, Ltd., Indore 
v. Heerabai, reported in 1967 Acc CJ 65 
(Madh Pra). In ‘first case a commission 
agent travelled im a goods vehicle for 
supply `of goods to the owmer of the 
vehicle on commission basis and. it 
was held that the deceased was not 
shown to have been on the vehicle by 
reason of or in pursuance of any con- 
tract of employment; while the second 
case was a case| of a person who had 
hired a truck for carrying some load 
and he himself ' accompanied the load. 
The truck met with an accident on the 
way, aS a result of which he sustained 
injuries and died. It was held that the 
deceased: was not a passenger carried 
by reason of or!in pursuance of a con- 
tract’ of employment at the relevant 
time and therefore, the appellant com- 
pany was not Hable to pay the claim. 

16, In all the above cases the con- 
sistent findings was that if the owner 
of the goods travelled in a goods vehi- 
cle and dies because of an accident, the 
insurance compan y would not be liable 
to pay compensation, We may state 
that the consistent view of this High 
Court has been that if an owner travels 
in a goods vehicle for the purpose of 
carrying his goods and there is an ac- 
cident which results in his death, the 
insurance company would be liable, 
Apart from this, view we may also say 
that the facts of the case which we. are 
dealing are entirely ‘different, We are 
not dealing with a person’ who is ‘the 
owner of the goods... 

- 17. The learned advocate Shri B. J. 
Shelat who. appeared on behalf of re- 
spondent.. No. 8 drew. ‘our attention | to 
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a case of the Oriental Fire & Generel 
Insurance Co. Ltd. v. Ganchi Ramar- 
lat Kantilal reported in (1979) 20 Gvuj 
LR 134: (1979 Lab IC 531). It was a 
case where the employees of the Gov- 
ernment of Gujarat which had enterex 
into a contract with Modern Construc- 
tion Company were alowed to travel 
in a station wagon belonging to Modera 
Construction Company. On the day cf 
the accident, no Goverment veb cle 
was available. Therefore, those who 
were residing in the colony and had 
fo go to work at the dam site would 
have been required to ccyer the distanc2 
on foot or would have been required to 
be carried by the vehicle of Mod2ri 
Construction Company ii their time was 
to be saved. In the above circumstances 
Ramanlal and Sevantila! were taken in 
Station wagon on 20th November, 1373 
and the station wagan belonged t> 
Modern Construction Company and was 
proceeding from Dharoi colony to Dhercd 
project site. The insurance company 
raiged the contentions that the deceased 
were gratuitous passengers. Therefcre, 
the Insurance Company under the terms 
of the policy was no: liable to pay 
anything to the claimants in order to 
indemnify the insured. It was held a3 
under, (Paras 5 & 11 of Lab IC):— 


“The expression “any passenger” js 
an expression of very wide amplitud2 
and means all passengers, whether they 
are gratuitous or whether they are car- 
ried on payment. The fact that th2 
expression “any passenger” has been 
used in the policy witheut any qualify- 
ing words of the nature cjearly shows: 
that it includes within its ambit th: 
gratuitous passengers as well,” 


“The expression “a contract of em- 
ployment” used in Sec. 35 (2) (b) is nc 
conditioned by any qualifying words. 
There is no reason to marrow down oar 
squeeze its connotation zo as to mean a 
contract of employment between the 
deceased and the insurec, On the other 


hand the court cannot take such a vew. 


. $0 as to mean any conract of employ- 
ment which the deceased may have 
with any one in the world. Therefore, 
what the expression “a contract of em- 
ployment” means is thet the passenger 
carried in a yehicle mus be a passenger 
who is either employed by the insured 
or whose employment with some one 
else has a reasonable amd rational assc- 
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ciation with the business which the in- 
sured is carrying on.” 

The learned advocate Shri Pate] in 
regard to this ruling submitted that the 
two persons Ramanla] and Sevantilal 
were carried in a Station wagon and, 
therefore, it was a passenger vehicle 
while we ere dealing with the care of 
goods vehicle and, therefore, the ratio 
of this ruling should not be made ap- 
plicable, W2 may only say that we rely 
on this ruling for only one purpose and 
that purpose is to clearly state the 
meaning which should be attached to 
the expression “a contract of employ- 
ment.” This court in a case of Sakina- 
bibi v. Gordhanbhai Prabhudas Patel 
reported in (1974) 15 Guj LR 428 decıd- 
ed as under :— 


“The goods vehicle is, under its per- 
mit under Rule 118 of the Motor Vehi- 
cles Rules, entitled to carry the owner 
or hirer or bona fide empioyee of the 
owner or hirer of the vehicle when he 
is so carried free of charge to the ex- 
tent of limits specified, In case of such 
passengers, the relevant second prcyiso 
to Sec. 95 (1) provides a positive cover 
by providing liability being covered in 
respect of the death of or bodily injury 
to the person being carried in or upon 
the vehicle at the time of the occurrence 
of the evert out of which the claim 
arises, if the condition laid down in the 
second proviso is fulfilled. In the ' se- 
cond proviso, when the coverage is re- 
quired in respect of passenger risk, the 
limitative condition is not by reference 
to the passengers but by reference to 
the vehicle. The limitative condition in 
terms states that the vehicle must 
satisfy the test by answering the statu- 
tory descridtion, and it is not the pas- 
senger who is to answer the statutory 
description. If the vehicle is a vehicle 
which is one, in which passengers are 
carried for hire or reward or 
by reason. of or in pursu- 
ance of a contract of employment 
Such vehicle must have passenger's risk 
covered by compulsory insurance policy 
for the third party risk, irrespective of 
the fact as to what is the class of the 
passenger who was carried in or upon 
Such vehicle at the time of the occur- 
rence of the event which gives rise to 
the’ claim of compensation. Where, 
therefore, persons aré thus normally 
carried by a goods vehicle as passengers 
when they are lawfully permitted even 


~ 
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under Rule 118, it would be difficult.to 
hold that such goods vehicle would not 
be required to be compulsorily insured 
so far as such passengers carried Ly it 
are concerned, The  limitative words 
hardly be satisfied’ in the case of pas- 
sengers who have been given lift by 
way of special kindness, or if casual 
solitary use is made of the vehicle for 
carrying a passenger, for some small 
reward whether by way of petrol 
charges or otherwise. Where, however, 
carriage of passengers by -vehicle is as 
a.business proposition or business exi- 
gencies or business reasons require car- 
riage of these passengers by these vehi- 
cles, the legislature has rightly made 
insurance coverage compulsory for such 
passengers even in a commercial] vehi- 
sgle” 


That was a case where the deceased 
had hired.the truck in question for car- 
riage of his goọds. The hire charges 
. paid by him ostensibly for the carnage 


of his goods, included consideration for 


his own travel and he was, therefore, 
ta passenger for hire” within the mean- 
ing of clause (ii) in the proviso, It was 
held that “passengers for hire or re- 
ward” within the meaning of clause (ii) 
in the proviso are not necessarily pas- 
sengers who have paid: fares for their 
own conveyance, They include pas- 
sengers who have paid thire’ charges 
for the vehicle, Therefore, if there isa 
passenger, i @ a traveller in a public 
conveyance who has paid ‘hire’. charges 
for the vehicle by which he travels .(as 
distinguished from ‘fare’ for his own 
conveyance), he is a ‘passenger for hire’ 
and a vehicle which carries such a pas- 
senger must have compulsory insurance 
in respect of the liability arising out of 
the risk occurring from his accidental 
death if such a vehicle meets with a 
mishap.” - 

18. In that case the deceased was 
supplying milk from Anand Dairy, 
Anand, to the Umreth Consumers Co- 
operative Society, He was bringing 
about five cans of milk daily and was 
paid Rs, 3/- per can per day. On July 
3, 1967, the deceased was travelling in 
the motor truck in question which was 
coming from Anand to Umreth. on the 
Madiad Dakor Road which runs west to 
east, The accident happened at about 
5.0 A. M. in the early morning when 
the truck which took a turn at a dis- 
iance- of about 239 feet had -gone into 
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the Kutcha road to its left and - had 
dashed with two ‘Babul trees in question 
peeling off their; bark and as a result 
of which the deceased who was carried 
in the truck was thrown out and he 


sustained fata] injuries, 


19. After the above. case was decid- 
ed, the Supreme Court in a case Push- 
pabai Parshottam Udeshi v, Ranjit Gin- 
ning & Pressing !Co, Pvt, Ltd, reported 
in AIR 1977 SC 1735 decided that it was 
not required that) a policy of insurance 
should cover risk! to the passengers who 
are not carried for hire or reward, The 
effect of this case! was considered by the 
Full Bench of this Court in the case of 
Ambaben v, Usmanbhai Amirmiya 
Sheikh reported in (1978) 19 Guj LR 
913: (ATR 1979 Guj 9). It was held that 
the decision in Sekinabibi’s case (1974- 
15 Guj LR 428) (supra) is toned down 
by the decision of the Supreme Court 
in Pushpabai’s case (supra) and in the 
light of that decision, it was obvious that 
so far as the policy contemplated by 
Section 95 (1) (b) of the Motor Vehicles 
Act was concerned, it did not cover the 
risks to (a) persons other than those 
who were carried for hire or reward 
at the time of/occurrence’ of event 
which gave rise to the claim against the 
insurer and (b) passengers other than 
those who were bona fide employ2es of 
the owner or hirer of the vehicle not 
exceeding six in ‘number. carried in 
pursuance of or by reason of a contract 
of employment, The effect of Pushpa- 
bai’s case reported in AIR 1977 SC 1735 
(supra) was considered by the Division 
Bench of this Court in the case of Jam 
Shri Satji Digvijayasingji v. Daud Taiyab 
reported in (1978) 19 Guj LR 404: (AIR 
1978 Guj 153). In paragraph 36 (of Gui 
LR): (para 86 of |AIR) of that judgment 


it was observed as under :— 


"In view of these considerations it is 
clear that after the jegal position is now 
settled by the Supreme Court, we can 
no longer fall- [back on the aforesaid 
business test which was adopted by us 
in the aforesaid , decision and relying 
upon that business test which the vehi- 
cle must satisfy we had contemplated 
its further extension as was Gone in 
England that if the vehicle satisfied this 
statutory business: test it was immaterial 
whether on that particular occasion who 
was carried, a passenger for hire or re- 
ward or even a person carried free of 
charge, Tf the relev ant test which is now 
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evolved for the passerger risk is zhat 
the passenger must be one carried for 
hire or reward or by reason of of :n 
pursuance of a contrac! of employmert, 
which would automatically fulfil}. the 
condition laid down in the  excerticn 
that the vehicle is a vehicle in wich 
passengers are carried for hire or r2- 
ward or by reason of or in pursuanze 
of a contract of employment on that 
particular occasion at the time of the 
occurrence of the event out of wiaieh 
the claim arises, it is obvious that the 


‘risk of such a passenger who was g.ven 


a free lift and who was not carried for 


any hire or reward or by reason oł or ~- 


in pursuance of a conzract- of empoy- 
ment would not be required to be cover- 
ed in view of the aforesaid  se-tled 
lega] position, This being ultimately a 
contract of indemnity, if the policy of 
insurance is not compulsory, the Jasa- 
rance Company could rot be held lable 
when it is not statutoriky bound to cover 
this passenger risk of free pasen- 
gers and when vyolunczarily it had nol 
given any extra coverage as had Baz- 


pened in the ease ‘b2fore their Lord- 
ships,” 
It was also observed (Para 85 _ of 
AIR) .— 


“A passenger who is carried for hire 
Or reward or by reason of or in our- 
Suance of a contract of 2mployment must 
have his safe carriage implied in that 
consideration, That is why the Legis- 
lature, even while providing for the 
exception of the genera] passenger risk 
in §.'95 (1), has given this postive 
coverage making insurance compulsozy 
when such a passenger is carried for 
hire or reward or by reason of os in 
pursuance of a contrac: of employment. 
That is why under Sec. 96 (2) (b) (ic (a) 
the Insurance CompanY is providec a 


special statutory defence by enactingthat | 


it can defend the actiom on the grcund 
that there has been a -Lreach of a speci- 
fied condition of the zxolicy being one 
of the following conditions, a cond-tion 
excluding the vendors of the vehicle 
for hire or reward, where the vehic_e is 


On the date of the contract of insuranze 


a vehicle not covered by a permit to 
ply for hire or reward, This statutory 
defence emphasises the user test and 
not the business test being kept in tiew 
and, therefore, the Insurance Company 
when the vehicle on -the date of the in- 
surance is not covered by a permi to 
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. ture enabling the 
even to escape liability because under 
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ply for hire or .reward, is given a 
right to raise this statutory defence pro- 
vided a special term by way of a con- 
dition in the policy is introduced ex- 
cluding the user of the vehicle for hire 
or reward if that vehicle was not on 
the date of the contract of insurance a 


vehicle covered by a permit to ply for 


hire or reward, Such condition exclud- 
ing such use is permitted py the legis- 
Insurance Company 


our law the owner making such oc- 
casional use would be required to be 
covered by the insurance policy, But if 
he committed a breach of the condition 
with his Insurance Company, the Insur- 
ance Company would not have to in- 
demnify.” 

In a case of State of Mysore y. Syed 
Ibrahim reported in AIR 1967 SC 1424 
it was observed as under :— 


“Therefore, even in the context of 
penal liability in our country this user 
test is applied and a motor vehicle oc- 
casionally used for- carrying passengers 
for hire or reward is regarded when so 
used as a publie service vehicle......... re 
The positive coverage is given by this 
exception “where the vehicle is a vehi- 
cle in which passengers are carried for 
hire or reward or by reason of or in 
pursuance of a contract of employment” 
and. therefore, the vehicle would satisfy 
the user test once the passengers fulfil 
this necessary condition of being carried 
for hire or reward or by reason of or 
in pursuance of a contract of employ- 
ment on this particular occasion at the 
time of the occurrence of the event out 
of which the claim arises.” 


‘Now so.far as the facts of the present 


case are concerned, there is no room 
for doubt that the deceased was carried 
in a tempo in pursuance of ‘a contract of 
employment.’ We are conscious of the 
fact that the statutory defence provided 
by Sec, 96 is available to the Insurance 
Company, but in this particular case 
only one person was carried in a tempo 
and R. 118 of the Bombay Motor Vehi- 
eles Rules, 1959 clearly permitted one 
person to be carried and, therefore,’ this 
is not a case where there was any 


- breach of the condition of the policy or 


of the permit granted, We may repeat 
here that no defence is taken by the 
Insurance Company that there was a 
breach of the condition of the permit 
and, therefore, when the deceased was 
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carried in the vehicle in pursuance of a 
-lcontract of employment and the vehicle 
met with an accident the person who 
died was a passenger who was trevell- 
ing in the vehicle by reason of or in 
pursuance of a contract of employment 
hoth with Pal Dairy and the Jawahar 
Dudh Utpadak Sahakari Mandli Ltd. 
The Insurance Company would not be 
entitled to avoid the liability for mak- 
ing the payment to the heirs of the de- 
ceased, : 

20. Before we end we may refer to a 
case of State Insurance Officer, Tri- 
vandrum v. Sosamma Mani 
-in AIR 1979 Ker 15. In (that case the 
view taken was as under: 

‘A person travelling in goods vehicle 
for and on behalf of the owner of goods 
in pursuance of a contract of employ- 
ment with the owner of the goods is 
covered by the policy of  .nsurance of 
the motor vehicle against third party 
risks. 


The proviso to Sec, 95 (1) itself is an 
exception to the general rule regarding 
insurance coverage and the second part 
of the proviso provides for exceptions 
to the exception made by the proviso 
itself by insisting that the policy should 
cover the liability of persons carried 
where the vehicle is a vehicle in which 
passengers are carried for hire or re- 
ward or by reason of or jn pursuance 
ofa contract of employment, The first 
part of the proviso deals with the em- 
ployees of the insured, So the mention 
in the second part need not be about 
those employees, The only other kind 
of employees who can be expected to 


be carried by a goods vehicle is the em- — 


ployees of the owner of the goods car- 
ried by it. They accompany the goods 
in pursuance of a contract of employ- 
ment because they are asked to do that 
by their employer to safeguard 
goods. So, as per the exception contain- 
ed in part (ii) of the proviso to the ex- 
ceptions provided for by the proviso 
an employee of the owner of the goods. 
who. accompanies the goods in the vehi- 
cle gets insurance coverage under Sece- 
tion 95.” 

91. In a case reported in (1979) 20 
Gui LR 134: (1979 Lab IC 531) (supra), 
in. paragraph 15, the Division -Bench of 
‘this Court. referred to a case of Izzard 
'y. Universal Insurance Co. Ltd., (1937) 
3 All ER 79 decided by the House of 


Lords, The test applied was the test of. 


Visanji Dhugarshi y. Bhara Dahya 


reported | 


the _ 


+ 


! 
| 
| 
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practical and business reasons irrespec- 
tive of the person whose employee the 
deceased was, If he was on the vehicle 
at the time of his accidenta] death for 
practical and business purposes relating 
to his employer, he must be deemed to 
be on the vehicle by reason of amd in 
pursuance of a contract of employment. 
Presence of the deceased on the vehicle 
for practica] and! business purposes of 
his employer (other than the insured} 
establishes rationa] and reasonable rela- 
tionship or nexus . between him and the 
insured and satisfies the requirement of 
the expression “a contract of empioy- 


' ment” used by Parliament without any 


qualifying words lin Sec, 95 (2) (b). 


22. In view 'o? al} that has beer 
stated above, we jhave come to the con- 
clusion that the deceased was travelling 
on the vehicle in pursuance of “a con= 
tract of employment” and, therefore, 
the Insurance Cémpany must be held 
liable to indemnify respondent No, 8, 


23. In the result the appeal fails and 
is dismissed, | 


24. The appellant to bear its own 
costs and pay = costs of the respon- 
dents, 

o Appeal dismissed, 
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BHATT, J. 
Shah a came, Petitioner v, 
Joshi Bhara Dahya and another, Res- 
pondents. ` 


Spl, Civil Appias. Nos. 898 and 961 
of 1977, D/- 17- T- 1981.* 

(A) Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region and Kutch 
Area) Act (99 of 1958), Secs, 10@ (2), 107 
and 110 — In view of Sec, 107 order 
passed by Mamlatdar under Sec. 100 (2) 
is not appealable ,— It is open to ap- 
pellant to request appellate authority te 
treat appeal as revision application un- 
dey Sec. 110. mae 1976 Guj 146. Dist. 

(Paras 2, 7) 


(B) Constitution of India, Art, 227 — 
Writ Petition under Art, 227 — Fresh 
factual] plea raised. for first time — 


*To quash the. order passed. by Guja- 





aor, 


rat Revenue Tribunal, Bhuj, in Am 

pins.. Nos: 5 and 6 of 1974, D/- 10-14 

‘1976. 6.8 a> 
TeIAZIRAIOIGNEISNY 
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Cannot be taken note of even if rais2d 
in form of affidavit-in-rezly, (Para 4) 

(C) Constitution of India, Art, 227 — 
Bombay Tenancy anti Agricultural 
Lands (Vidarbha Region and Kutrh 
Area) Act (99 of 1958) Sec. 107 — Peti- 
‘ tion under Art, 227 against appellete 
decision under Sec, 107 — Failure of 
petitioner to object to jurisdiction of ap- 
peliate authority cannot 2stop him from 
raising question of . jurmdiction, (Evi- 
dence Act (1872), Sec, 115). 


Lack of jurisdiction is a point of law 
apparent on the face of me record, Cen- 
sent and conduct do not confer jurisd.c- 
tion on any authority, Therefore in the 
writ petition ynder Art. 227 against the 
appellate -decision in the appeal filed 
by the respondent uncer Sec. 107 of 
Bombay Tenancy Act the failure of the 
petitioner to object to lack of. jurisdac- 
tion in appellate authority cannot estop 
him from raising the question of lieck 


of jurisdiction. (Paras 5. 6) 
Cases Referred: Chronological Paras 
AIR 1976 Guj 146: 16 Guj LR 
904 | 3.7 
C. C. Kamdar, for P=titioner: P. V. 


Hathi, for H. B. Vaishnay and S. K. 
Suchdev, S. T. Mehta, Asst. Govt. Piela- 
der, for M/s. P & Co.. tor Responder.ts. 
_ ORDER :— These twc almost iderti- 
cal matters by the common petitionərs 
but against different respondents who 
are the father and the- son can be con- 
veniently dealt with together and čis- 
posed of by this commor. judgment, The 
land involved in these iwo petitions is 
the agricultura] land situated within -he 
district of Kutch, The p=2titioners herain 
claim to be the Inamcars and on che 
advent of the Bombay. Inams (Kutch 
Area) Abolition Act, 1958 (the “Act” 
for short) they claim ta have procured 
the occupancy certificete as provided 
for in the said Act. According to tham 
they were cultivating the same thro::gh 
hired labour, These respondents for ~he 
first time in the year 1£67-68 put forth 
a contention that they were tenants on 
the land, In order to obviate this as- 
sertion on the part of the respondents 
the petitioners filed declaratory proceed- 
ings before the Mamlatdar under Sac- 
tion 100: (2) of the Bombay Tenancy end 
Agricultural Lands (Vidarbha Regon 
and Kutch Area) Act, 1358 (hereinafter 
referred to as “the Kuten Tenancy Art” 
for brevity sake), After recording evi- 
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dence the authority held in those two 
cases that the respondents were not ten- 
ants, Being aggrieved by the decision of 
the Mamlatdar, these respondents pre- 
ferred two appeals before the Deputy 
Collector who quashed the order passed 
by the Mamlatdar and remanded the 
proceedings for fresh decision, 
The competent authority under Sec- 
tion 100 (2) of the Kutch Tenancy Act 
again held that the respondents were 
not the tenants, Again the respondents 
preferred the appeals before the Deputy 
Collector but at that time the peti- 
tioners took up the contention that Sec- 
tion 107 of the Kutch Tenancy Act dealt 
With appeals and the appeal in respect 
of an order under Sec, 100. (2) of the 
Kutch Tenancy Act was not competent. 
This argument went home to the De- 
puty Collector who appears to have held 
that appeal is a statutory right and un- 
less statute confers such a right, there’ 
cannot be any right to appeal. The re- 
sult was that the appeals were dismis- 
sed, The matter was carried by the res- 
pondents to the Gujarat Revenue Tri- 
bunal by filing revision applications and 
the Revenue Tribunal took the decision 
that the orders were appealable with 
the result that the appeals were re- 
manded to the Deputy Collector for de-. 
cision on merits, It is these two identi- 
ca] decisions of the Gujarat Revenue 
Tribunal that are challenged in these 
two special civil applications, 
2. It cannot be disputed that appeal 
is a right created by the statute and it 
is not a natura] right. Whoever claims 
a right to prefer an appeal must pin- 
point a specific legal provision under 
which such a right can be claimed, The 
order under Sec. 100 (2) of the Kutch 
Tenancy Act which is analogous to Sec 
tion 70 (b) of the Bombay Tenancy and 
Agricultural Lands Act, 1948 operative 
in this part of'the State is specifically, 
not made appealable. So there is no 
escape from the fact that there’ is no 
appeal against an order passed by the 
Mamlatdar under S. 100 (2) of the Kutch 
Tenancy Act, 
3. A situation somewhat similar to 
the one that has arisen before me m 
these two netitions has arisen before the 
Division - Bench- of this High Court in 
respect of dn appeal against an order 
passed under S. 70 (b) of the B. T. A. La 
Act, 1948: Overruling the decision of 
J.-B, Mehta, J. the Division: Bench aå 


this High Court in the case of Keshav- 
la] Paragji v, Gujarat Revenue Tribunal 
reported m (1975) 16 Guj LR 904: (AIR 
1976 Guj 146) held that an order under 


S. 70 (b) of the B.T, A. L. Act was ap- 


pealable because it was to al] interests 
and purposes an order under S, 4 of the 
B. T-A. L. Act which was made specifical- 
ly appealable under S, 74 of the very Act. 
Thereafter the Legislature itself insert- 
ed a provision in S. 74 and made the 
order passed under S. 70 (b) as specifi- 
cally appealable, Relying upon _ the 
analogy of that decision of the Division 
Bench of this High Court, the Gujarat 
Revenue Tribunai took the view that 
the orders ynder S. 100 (2)-of the Kutch 
Tenancy Act should be treated to be 
orders under S., 7 of the said Act 
It is to be recalled here that Sec, 6 of 
the Kutch. Tenancy Act deals with per- 
sons deemed to be tenants and Sec. 7 
deals with permanent tenants, If we 
turn to Sec, 107 of the Kutch Tenancy 
Act we find that the order under Sec. 7 
is made appealable but order under 
Sec. 6 is not made appealable. So the 
analogy of the provisions of Bombay 


‘Tenaney Act as applicable io this part 


| 


of the State will not atall be attracted to 
the case arising under the Kutch Ten- 
ancy Act. In my view the Tribunal has 
seriously erred in its td in this re- 
gard, 


4. Mr. P. V. Hathi. the learned ad- 
vocate appearing for the respondents, 
however, urged that the respondent 
could well raise the plea of permanent 
tenancy and this also could be deemed 
to have been negatived in the decision 


made by the Mamlatdar under S. 100 (2) . 


of the Kutch Tenancy Act, This is a 
fresh factual plea’ raised for the first 
time before me and such pleas are rais- 
ed nowhere in the affidavits before. 
Even if they are raised in the form of 
affidavit-in-reply. in this Court in a 
petition under Ari, 227 of the Constitu- 


|tion of India, such new picas cannot be 


taken note of. 


5. Mr. Hathi then alternatively urg- 
ed that the earlier remand order by the 
very Deputy Collector in the appeaj of 
these tenants was taken lying down by 
these petitioners and so they could not be 
permitted to raise this question, if they 
had missed the bus on the first occasion. 
It is difficult for me to accept this argu- 
ment, Tack of ‘jurisdiction is a point. of 
law apparent on the face of the record. 
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Consent and conduct do not confer] 


jurisdiction on any authority, 

6. The earlier appeal was not pre- 
ferred by these petitioners and therefore 
they could not e said to- have taken 
any advantage lof the earlier proceed- 
ings. For want; of any legal assistance’ 
if they did not: object to the lack of: 
jurisdiction, they could not be now es-j 
topped under any lega] principle from 
raising this question, 


7. Mr. Hathi! in this connection in- 


vited my attention to the last paragraph ` 


of the above-mentioned judgmert of the 
Division Bench of this High Court in the 
case of Keshavlal | Paragji (AIR 1976 
Guj 146) (supra), It is perfectly open to 
these respondents to request the De- 
Collector to treat their 
earlier appeals as revision appli- 
cations filed under the provisions ofj 
Sec. 110 of the Kutch Tenancy Act 
which is ‘analogous to Sec, 76A of the 
Bombay Tenancy Act which is in opera- 
tion in this part of the State and the 
Deputy Collector will be at liberty- to 
deal with such a request in accordance 
with yaw. The (result is that the peti- 
tions ` are allowed by quashing the 
orders passed by the Gujarat Revenue 
Tribunal, Rule is accordingly made ab- 
solute with no order as to costs in both 
the matters, 

Petitions allowed, 


| 
! 
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Lallubhai Chhotabhai by L. Rs and 
others, Appellants v. Vithalbhai Parshot- 
tambhai, Respondent, 


Letters Patent Appeal 
1980, D/- 3-11-1931* 

(A) Succession Act (39 of 1925),:Ss. 2 
(c), 102, 138, 222, 232, 276, 281, 282 — 
Application for probate or in alterna- 
tive for letters of administration, — Will 
containing absolute bequest coupled 
with obligation — Held, on facts, that 
applicant was nol executor of wili nor 
residuary legatee but was universal 
legatee — He was not entitled to pro- 
bate but only to jetters of administra- 


*A gainst judgment of M. K. Shah jJ. in 
F. A. No. 514| of 1975, D/- 16-8-1979. 
nman a 


CZ/FZ/B34/82/AKI 


No, 78 of 
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tion, F, A, No, 514 of 4975, D/- .16-8- 

1979 (Guj) Reversed. = 
The respondent made the application 
for grant of probate or elternatively for 
the letters of administration on the 
basis of a will. The appellant contested 
it on the ground that the respondent 
was not executor appointed under wil. 
The contents of the wi] unmistakacly 
indicated that upon death of testator, 
the respondent was immediately to lake 
possession of properties of testator as 
an independent and absmute owner and 
he was entitled to use and enjoy such 
properties as an independent and éb- 
solute owner, The will contained cer- 
tain directions with regerd to payment 
of debts,- if any, recovety of outsterd- 
ings, if amy and performance of- cb- 
sequia] ceremonies and meeting expen- 
ses incurred in that behalf as per vcli- 
tion of respondent, 
Held, on a fair, proper and compre- 
hensive reading of the material provi- 
sions of the will, there „as no manrer 
of doubt that the respondent was ccn- 
stituted the sole universal legatee in- 
der the will, in whom the properties of 
the testator vested, bot1 in interest as 
well as in possession, immediately upon 
the death of the testatcr and that the 
respondent was not appointed as an 
executor by the will either expressly 
or by necessary implication, nor was 
he constituted a residua~y legatee, The 
directions contained in the will with me- 
gard to payment of dedts etc, did mot 
constitute respondent as executor or ze- 
siduary legatee, The respondent was mot 
entitled to probate but only to letters 
of administration. Secs, 376 (1) (e), 281 
and 282 were not actracited, F, A. 
No, 514 of 1975 D/- 16-81979 (Gui) Ee- 
versed: ATR 1931 Mad 343 and AIR 
1943 Mad 743 Disting. (1892) ILR 15 
Mad 360, AIR 1974 Orissa 130 and. AIR 
1975 Mad 194 Fel. on, (Paras 7, 9, 
12, 15) 


(B) Succession Act (3€ of 1925), Sze- 


tions 235, 232 — Sec. 235 dispenses 
with requirement of ‘issaance and pub- 
lication of citation wher letters of. ad- 
ministration are to be granted to univer- 
Sal or residuary legatee AIR 1929 Pat 


385 and AIR 1975 Mad 194 Dissent. 
from, | (Para 17) 
Cases Referred: Chronologica] Paras 


(1977) 106 ITR 512: (1875) 38 Taxat-on 
13 (Gui) 8 


AIR 1975 Mad 194 a6, 17 


Chhotabha: v. 
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AIR 1974 Orissa 130 16 
AIR 1943 Mad 743 il 
AIR 1931 Mad 343 1i 
AIR 1929 Pat 385 17 
(1892) ILR 15 Mad 360 10 


R. N. Shab, for Appellants: Akshay 
H. Mehta, for Respondent. 


P. D. DESAI, J.:— This Letters 
Patent Appeal is directed against the 
decision rendered on August 16, 1979 in 
First’ Appea] No. 514 of 1975 by M. K. 
Shah, J. The appeal before M. K. 
Shah, J. was under Sec. 299 of the. 
Indian Succession Act, 1925 (hereinafter 
referred to as ‘the - Act’) and it was 
directed against the decision dated Dec. 
30, 1974 rendered by the Second Jnint 
Civil Judge, Senior Division, Nadiad, 
in Miscellaneous Application No, 7 of 
1970 purported to have been made un- 
der Sec, 276. of the Act, whereunder 
probate of the wil] dated April 13, 1961 
executed by one Dahyabhai Nanabhai 
Patel, who died on October 21/22, 1967, 
was pranteg to the respondent. M. K. 
Shah, J. dismissed the appeaj and hence 
the present Letters Patent Appeal, 


2. On Jan, 29, 1970, the respondent 
made the avplication giving rise to this 
appea] in the Court of the District 
Judge, Kaira, stating, inter alia, that the 
document annexed to the application 
was the last will and testament of Dah- 
bhai Nanabhai Patel and that the res- 
pondent was the executor named in the 
said will, The respondent prayed that 
the probate of the will might be grant- 
ed to him in the  imterest of 
justice. The appellants were shown as 
opponents in the cause title of the said 
application, The appellants ap- 
peared and filed their writ- 
ten statement, Ex 14. In para 4. of the 
written statement, the appellants speci- 
fically contended that the respondent 
was not. the executor appointed under 
the will. In view of the aforesaid dis- 
pute, the respondent made an applica- 
tion, Ex, 53, for amendment and sought 
permission to amend the application by 
insertion of an averment to the effect 
that he was “the sole legatee of al} the 
properties under the will’ and an alter- 
native prayer for the grant of Letters 
of Administration with the will annex- 
ed. The application-.was duly granted. 
The trial Court. raised two principal 
issues; (1) whether the respondent pro-. 
ved valid execution..and attestation of 
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proved that he was the executor famed 
in the will. The parties led evidence in 
support of their rivaj cases. The trial 
Court answered both the aforesaid 
issues in favour of the respondent, It 
held that the execution of the will was 
duly proved and that on a fair and 
comprehensive reading of the will, 
ił owas clear that the respon- 
dent was the executor of the will. The 
trial Court, therefore, made an order 
directing the issuance of a probate with 


the copy of the will annexed in favour- 


of the respondent on usua] terms, 


3. In the appeal, five contentions 
were advanced before M. K. Shah, J. 
on behalf of the appellants, They were: 
(1) that the application for probate was 
not maintainable because the wil) did 
not name the respondent as the execu- 
cutor, (2) that the assertion of the res- 
pondent in the application that he was 
the executor appointed under the 
will was incorrect and there was no 
due compliance with Section 276 
(1) fe) of the Act, (3) that there 
was non-compliance with Section 281 
of the Act inasmuch as the application 
for probate was not verified by at least 
- one of -.the witnesses to the will as re- 
= quired by law, (4) that the will was 2 
forged document and it was not proved 
to have been duly executed by the tes- 
tator and (5) that the respondent had 
fnileqd to clear the suspicious circumst- 


ances surrounding the aegea execution. 


of the will. 


M. K. Shah, J. held that: (1) the res- 


= pondent was appointed as an executor 


‘under the will by necessary implication 


and that such appointment was valid,’ 


having regard to the provisions of Sec- 
tion 222 of the Act, (2) though the res- 


pondent was not specifically named as 
entitled to the. 


an executor, he was 
probate . having regard to the fact that 
he was, in the eye of law, an executor 
appointed under the will, (3) the state- 
ment made in the application that the 
respondent was the executor under the 
will was, therefore, correct’ and the 
provisions of Sec. 276 (1) (è) were duly 
complied with,’ (4) in any event, Sec- 
tion 276 (1) (e) was a procedural sec- 


tion and it cannot override the provi- 
sions of Sec, 222 which was a substan-. 
. tive provision and 


since ‘an. executor, 
whether appointed expressly or by 
necessary implication, was ~ 
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the wil] and (2) whether the respondent 


-entitled to 
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the grant of probate, the application of 
the respondent could not have been re- 
jected on the ground that the procedu- 
raj requirements: were not satisfied, (5) 
the due execution of the will in a sound 
and disposing state of mind was proved 
and (6) the trial’ Court was justified in 
granting the probate to the respondent, 
4. At the hearing of the Letters 
Patent Appeal, the following submis- 
sions were made on behalf of the ap- 
pellants:— . : 


-(1) That the ‘application for probate 
was not maintainable as the respondent 
was not the execu-or named in the will 
and the mandatory requirements of 
S. 276 (1) (e) could not, therefore, be 
treated as having wen complied with, 


(2) That the mandatory requirement 
of S. 281 was also not complied with 
because the application for probate 
was not verified by at least one of the 
witnesses to the ‘will, 

(3) That the respondent having com- 
mitted an offence, by making a false de- 
claration in the application that he was 
an executor appointed under the will 
ought to have been appropriately dealt 
with under S. 282 of the Act; and 

(4) That it was an error to hold that 
S. 222 was the substantive provision 
which overrides S. 276 (1) (e) and that, 
therefore, the application for probate 
was maintainable, 

5. Section 217 of the Act, which oc- 
curs in part IX entitled “probate, Let- 
ters of Administration and Administra- 


-tion of Assets of Deceased “provides that 


save as otherwise provided by. the Aci 

or by. any other law for the time being 
in force, all grants of probate and letters 
of administration) with the will annex- 
ed and the administration of the as: 
sets of the deceased in cases of intestate 
succession shall be made or carried out, 
as, the case may ‘be, in accordance with 
the provisions of, the said Part. S. 222, 
which is material for the purposes. of. 
the decision of this case and which oc- 
curs in Chapter I of Part IX, reads as 
under :—~ 
- "222. (1) probate shall be granted only 
to an executor appointed by the will. 

(2) The appointment may be expres- 
sed or by necessary implication,” 

. Section 232, which -also is material 
and which occurs in the same Chapter, 
reads as under:— 


“232, When— ~ 


t 
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(a) the deceased has made a e 
but has not appointed ar. executor, or 

(b) the deceased has appointed an 
executor who is legalky incapable or 
refuses to act, or who has died befcre 
the testator or before he has: proved the 
will, or 

(c} the executor dies after having 
proved the will, but befre he has ad- 
ministered all the estate of the deceas< 
ed, 
a universal or a redSduary legatee 
may be admitted to prove the will, and 
letters of administration with the wil! 
annexed may be granted to him of the 
whole estate, or of so much thereof as 
may be unadministered,” 


6. On a combined reading of these 
sections, it would appeer that probete 
can .be granted only to zn executor ap- 
pointed by the will and that the ap- 
pointment may be in express .terms or 
it may be inferred by necessary implica- 
tion, In cases where (1) a will has bean 
made but an executor hes not been ap- 
pointed or (2) an execufor is appointed 
who is legally incapabl2 or refuses to 
act or who has died befbre the testator 
or before he has provec the will, or 
(3) the executor dies after having prov- 
ed the will, but before he has admin- 
istered al] the estate of the deceased, a 
universal or a residuary legatee may 
be admitted to prove th2 will and let- 
- ters of administration wich the wil] an- 
nexed may be granted to him of the 
whole estate, or of so much thereof as 
may be wunadministerel. It is cieer, 
therefore, that the respomdent wouid be 
entitled to the probate o? the will only 
if he shows that he wes the executor 
appointed by the will, Gther expressly 
or by necessary implication. and that if 
he fails to prove such appointment, raul 
that he may be entitled to is the grant 
of letters of administration with the will 
annexed, provided he shews that he is 
a universal or a residuary legatee ard 
he proves the will, On -he question of 
‘the proof of the will, tke dispute does 
mot any longer survive herein, Tha 
Short question which, ‘herefore. Tae 
quires consideration is whether the 
respondent is the executor appointed Ly 
the will, either expressly or by neces 
sary implication, because then only the 
grant of probate to him zan be held to 
be legally valid, 
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y P The wit in quéstion, - which was 
registered before. the Sub-Registrar at 
Nadiad on April’ 13, 1961, consists of six 
materia] paras, In para, 3 the testator 
stated that he was a bachelor and that 
he had no issues, He then referred to 
his cousin brother Shamalbhai Kishor- 
bhai and to his son Parasottam and pro- 
ceeded to state that Parsottam had two 
sons, namely, Vithalbhaj (the respondent) 
and Jayantibhai, He stated that Vithal- 
bhai was locking after and rendering 
services to him, There were no other 
near. relatives, The testator then set 
out the particulars of his immovable 
property, In para, 2 the testator stated 
that he had no movable property, In 
para, 3 it is stated that the testator had 
no debts or outstandings, Para, 4 is 
material for the purpose of the deci- 
sion of this case and, when translated 
into English, it reads as under: 

“The aforesaid are my immovable and 
movable properties, I have full auth- 
ority and right to mortgage, sell or make 
a gift of my aforesaid properties or any 
part thereof till I am alive, After my 
death, whatever remains out of my 
aforesaid properties, subject to accre~ 
tions and diminutions, and if there be 
any other property which is not men- 
tioned in this will and which is sub= 
sequently found to be belonging to me, 
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all such property shal, be considered to - 


be my property, and I hereby declare 


Pate] Vithalbhai Parsottam, aged abou 
30, elder son of my nephew Parsottam 
Shamalbhai to be the real heir entitled 
to such properties, as already decided 
by me. After my death, he shall take 
possession of my properties ag_an inde- 
pendent and absolute owner -and he 
shall be entitled to use and enjoy such 
properties as an independent and abso- 
lute owner, No one shal] raise any ob- 
jection or obstruction in such enjoy- 
ment and use of the properties, After 
taking possession of the properties in 


es oe eee 


any 


the aforesaid manner as an independent | 


and absolute owner, he shal} act as 
follows 4 


GJ My debts, if any, shall be paid 
ky him out of my propertiesy 


Gi) If thera are any  ontsfandings, 


as = = ah a 
» 


fhe same shal} be recovered by him as ` 


an jndependenfi owner, 


Gi] All my obsequia] ceremonies 
_ Shall be performed and expenses con 


S&S nected therewith shalt be ineurged by, | 
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him out of my properties as per his 
volition.” 

Para, 5 contains a recital - that the 
testator had not executed any. previous 
will, Para 6 contains a declaration that 
the will was to be acted upon only 
after his death, These are the material 
recitals in the will. | 

8. The question whether the respon- 
dent is an executor appointed by the 
will, either expressly or by necessary 
implication, falls to be resolved on 


true interpretation of the relevant pro- 


rs 


- ~ 


Edition, Vol. 
Pp. 373). S. 2 (c) of the Act defines the 


visions of the wil] extracted above. 
Para, 4 of the will is the material 
provision which requires to be closely 
analysed in this context. The contents 
of the said para unmistakably indicate 
that there was an absolute bequest of 
all the properties of the testator in fav- 
Our of the respondent, that the respon- 
dent was entitled to immediate posses- 
Sion, enjoyment and user of the proper- 
ties bequeathed and that the posses- 
sion was to be taken and enjoyment and 
user was to be made in the capacity of 
a full. and absolute owner. In other 
words; upon the death of the testator, 
all his properties were to immediately 
vest solely in the respondent, both in 
interest aS well as in possession, as an 


absolute owner and that he was to take 
“possession of those 


properties in the 
capacity of a absolute owner and to 
use and enjoy them as such, The dis- 


' position in such clear terms constitutes 


‘the respondent an universal legatee to 
whom the testator gave the whole of 
his properties which he left at the lime 
of his death, The will contained certain 
directions with regard to the payment 
of debts, if any, and the performance 
of obsequies ceremonies and meeting of 
expenses incurred in that behalf How- 
ever, those directions do not have the 
effect of constituting the respondent 
either an executor or a residual legatee. 
An executor is, “.........the person ap- 


pointed, ordinarily by the testator by 
his will or codicil, to administer the 
testator’s property and to carry into 


effect the provisions of the will ‘(see 
Halsbury’s Laws of England, Fourth 
17, paragraph 702 at 


word “executor” to mean a person to 


‘whom the execution of the last will of 


` a deceased person is, by the testator’s 


- es 


` appointment, 


confided. A residuary 
legatee, according to S, 102 of the Act, 


, may be constituted by any words thal 
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show an intention on the part of the 
testator that the person designated shall 
take the surplus or residue of his pro- 
perty. A residuary legatee is not, in 
law, entitled to immediate possession of 
the testator’s estate or any part there- 
of and has no right to claim any inter- 
rest, whether lega] or equitable, in any 
specific asset or each and every asset of 
which the estate consists. The only 
right of a residuary legatee would be 
to require the executors or administra» ` 
tors to administer the estate completely 
and having ascertained the residue to 
put him in possession of the same and 
to complete his title to the legacy. It is 
Only then that the legatee wouid be 
entitled to say for the first time as re- 
gards the property distributed; “this 
now belongs to me” and thenceforward 
such property would vest in him in 
possession as owner. If the residuary 
legatee is himself the executor or ad= 
ministrator, he may take possession of 
the estate but such possession would nof 
be referable to his character of legatee 
and his assent, express or implied in his 
capacity as executor or administrator, - 
would be necessary on completion of 
the administration to invest him with 
title to his own legacy (see Navnitlal 
sakarlal v. C. I. T. ( (1977) 106 ITR 512 
at pp. 526, 527 (Guj): 

9. On a true construction of the will 
and, more particularly, para, 4 of the 
will read in ‘juxtaposition with the 
other provisions. of the will, there is 
no manner of doubt that the properties 
of the testator that were bequeathed to 
the respondent vested in him in interest 
as well as in possession immediately 
upon the death of the testator as an 
absolute owner, The respondent was 
not appointeq either expressly or by 
necessary implication, as an executor 
to administer the testator’s property and 
to carry into effect the provisions of 
the wil, Nor was he a_ residuary 
legatee who was entitled only to the 
residue of the estate after the admin- 
istration was completed and who was 
entitled to be put in possession of the 
residue and to the completion of his 
title to the legacy only after the execu- 
tors or administrators had discharged 
their obligations with regard to the 
Satisfaction of debts and legacies. The 
directions contained in para, 4 of the 
will with regard to the payment of 
debts, if any, and the performance of 
obsequies ceremonies and incurment ofj 
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expenses in thaf behali; have not the 
effect of- constituting the respondent an 
executor or a residuary legatee because 
the testator’s intention clearly was to 
vest his properties in mnterest as well 
as in possession in the respondent im- 
mediately upon his deatn and not afer 
the expenses with regerd to obsequies 
ceremonies were me and detts, 
if any, were paid by ‘him in 
the process of administration of the 
properties, At the highest, the absolute 
bequest in favour of the respondent 
imposed an obligation on him to carry 
out those directions as z part and par- 
ce] of the bequest, Be it noted in tris 
connection that so far as expenses w-th 
regard to obsequia] ceremonies are ccn- 
cerned, it was left to the respondent to 
act as per his volition end that even a 
regards the outstandings, the direction 
was that the respondent ‘was to collect 
them as an independent owner thereof. 
On a fair, proper and comprehensive 
reading of the material. provisions of the 
will, there is no manner of doubt, 
therefore, that the respondent was con- 
stituted the sole/universa. legatee under 
the will, in whom the properties of t2e 
testator vested, both in -nterest as well 
as in possession, immediately upon tae 
death of the testator amd that the re- 
spondent was not appointed as an €x- 
ecutor by the will, either expressly or 
by necessary implicatior, nor was 3e 
constituted a residuary legatee, The 
view taken by M. K. Srah,. J, that tre 
respondent was appointed as an exeécJ- 
tor by necessary implication by the wll 
is, with respect, not correct in the light 
of the true lega] position and the rə- 
citals contained in the wil] in questicn. 
10. In the view which we are takirg, 
we find support from the decision in 
Ex parte Vittal Doss, (18f2) ILR 15 Mad 
360, In that case, the will which was 
propounded constituted the persons 
named therein as “the heirs to my oul- 
standings, debts my hotse, 


property whatever it may be’, The 
heirs applied for probate of the will cn 
the ground that they were appointed ex- 
ecutors by implication, It was heid 
that the language used im the will was 
such that it could not be said that any- 
one was constructively appointed eg- 
ecutor and that, therefor>, the applice- 
tion for probate was noi maintainable, 
Though each case wil] depend upon iis 
own facts. and the quéstiot as to whéther 


Chhotabhal v, Vithalbhai 


Takoorjee ` 
Seva (or idols), utensils, & Co., and my- 
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any person is appointed as an executor 
by necessary implication will have to be 
answered: in the light of the recitals 
contained in the will, the decision in 
Ex Parte Vittal Doss’s case is helpful 
because there is a resemblance in the 
manner of disposition of the properties 
under will in question and the wil] in 
that case, 


11. M., K. Shah, J. relied upon two 
decisions in support of his view that.the 
respondent was appointed as an ex- 
ecutor by implication. In Viramma v. 
Seshamma, AIR 1931 Mad 343, the ques- 
tion was examined in the light of the 
following recital in the will, 

“It is devised that my nephew Rama- 
rayudu is to discharge the debts due by 
me to the world.” 

In Thenappa Chettiar y. Indian Overseas 
Bank Ltd., AIR 1943 Mad 743, the will 
conferred on the person setting up the 
same a power to collect outstandings, 
pay debts and manage the properties, 
It is in the light of these provisions con- 
tained in the wills there under con- 
sideration that the view was taken in 
those cases that the person concerned 
in each case was appointed as an execu- 
tor by implication. It is manifestly ap- 
parent and requires no elaborate discus- 
sion +o demonstrate that the relevant 
provisions of the wills there under con- 
sideration and the wil} in hand are en- 
tirely different, The wills in those 
cases did not make an absolute bequest 
coupled with an obligation. They mere- 
ly conferred power upon the persons 
named to discharge debts, in one case, 
and to collect oustandings, pay debts 
end manage the properties, in the other 
case, Under those circumstances, the 
view was rightly taken that there was 
appointment of the person concerned 
as an executor by implication, Those 
decisions are clearly distinguishable and 


-are of no assistance whatever in decid- 


ing the question which has arisen in 
this case on the language of the will 
under consideration, 


12, In view of the foregoing discus- 
sion, it is manifest that the respondent 
is not an executor appointed by the 
will, either expressly or by necessary 
implication although he might have 
honestly believed so, Probate of the will 
could not therefore haye been granted: 
lo him, having regard to the- provisions 
contained in S. 222 of the Act, Indeed, 
his application, in sö fat ab it prayed for 
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the grani of probate, was not maintain- 
able at all, If that be the. true legal 
position —~ and we hold so —~ the con= 
tentions based on the provisións of 
5, 276 (1) (e) S, 281 and S. 282 must 
be rejected as misconceived, S, 276 (1) 
(e), in so far as it is materia] for the 
purpose of this case, provides that an 
application for probate shal} state that 
the petitioner is the executor named in 
the will, S, 281 provides that where 
the application is for probate, the peti- 
tion shall be verified by at least one of 


` the witnesses to the will in the manner 


or to the effect specified. S, 282 pro- 
vides that if any petition or declaration 
which is required to be verified con- 
tains any averment which the person 
making the verification knows or be- 
lieves to be false, such person shal] be 
deemed to have committed an offence 
under S. 193 of the Indian Pena] Code, 
It is apparent that none of these pro- 
_|visions would be attracted, having re- 
gard to the view which we are inclined 
-to take herein, 

13. The matter cannot, however, be 
disposed of straigatway in favour of the 
appellants in the light of the aforesaid 
findings, In view of our finding that 
an application for probate was not main- 
tainable and that probate could not 
have been granted to the respondent, 
it is true that the appellants would be 
entitled to succeed in this appeal, al- 
though on a different ground. The 
order made by the trial Court grant- 
ing probate in favour of the respondent 
will require to be quashed and set 
aside, The question, however, is whe- 
ther. the respondent should be straight- 
. way thrown out of the Court or whether 
an alternative relief could be granted 
to him in the present proceedings, 

, 14. While narrating the facts, we 

“ have pointed out that the application 

- instituted by the respondent was sub- 
sequently amended and that an alterna- 
live prayer for the grant of letters of 
administration with the will annexed 
has been incorporated in the applica- 
tion, An averment has also been in- 
troduced in the body of the application 
to the effect thet the respondent was 
the sole legatee of al] the properties of 
the testator, In the light of this alterna- 
tive plea and prayer, the precise ques~ 
tion is whether the trial Court could be 
directed to grant to the respondent 
letters of administration with the will 
_ annexed, 
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15. We have pointed out earlier that 
S, 232 enables the grant of the letter of 
administration with the will annexed of 
the whole estate, or of so much thereof 
as may be unadministered, to a uhi- 
versal or a residuery legatee, provided 
such legatee proves the will, when the 
deceased has made a will, but has not 
appointed an executor, In the instant 
case, the deceased has made -a will, He 
has not appointed an executor, How- 
ever, aS found earlier, the respondent 
has been constituted a universal lega- 
tee by testamentary disposition in re- 
spect of the whole of the property left 
by him at the time of his demise. The 
respondent has preved the will, There- 
fore, letters of administration with the 
will annexed can be legitimately grant-; 
ed to him in respect of the whole estate, 
especially in view of the alternative 
prayer made by him, Not to grant such 
a relief, under the aforesaid circumstan- 
ces, might result in multiplicity of pro- - 
ceedings and delay the due disposition 
of the properties in accordance with the 
last wishes of the testator, That the ` 
Gourt has the power, under such cir- 
cumstances, to grant letters of admin- 
istration with the wil] annexed in place 
and stead of probate cannot possibly be 
doubted, 

16. In Dilip Kumar v, Subhadra, 
AIR 1974 Orissa 130 and Soundararaja 
Peter y. Florance Chellaih, AIR 1975 
Mad 194, the grant of letters of ad- 
ministration with the will annexed- was 
found to be the proper remedy when 
it was found that probate could not be 
granted as No executor was appointed 
by the will. Under the circumstances 
having regard to the fact that we have 
found that the respondent is a uni- 
versa] legatee and in view of the fact 
that the finding with regard to the 
proof of the will is not in question, we 
are inclined to remand the matter to 
the District Court with a direction that 
letters of adminisration with the will 
annexed should be granted to the re- 
spondent as alternatively prayed by 
him. 

17. It was, however, strenuously con- 
tended on behalf of the appellants that 
having regard to the provisions of S. 235, 
letters of administration with the will 
annexed cannot be granted in the in-= 
stant case until a citation has been 
issued and published in the manner 
prescribed in S. 283, sub-sec. (2) and 
that since, in the instant case, there is 
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no evidence to show that citation was 
issued and published as required by 


law, no direction should be issued to 


the District Court to scraightway issue 
letters of administratim with the will 
annexed in favour of the respondent, 
The submission made on behalf of the 
appellants raises the qwestion of inter- 
pretation of S, 235, 5S, 235 reads as 

9395 Letters of administration with 
the will annexed shall not be grarted 
to any legatee other -han a universal 
or a residuary legatee until a cila‘ion 
has been issued and osublished in the 
manner hereinafter mentioned, calling 
on the next-of-king to accept or refuse 
letters of .administratiors,” 

On a bare reading cf the section, it 
would appear that its requirements are 
to be satisfied when letters of admin- 
istration with the will annexed are to 


be ‘granted to any lIegatee other than an 


universal or a residuery legatee, In 
other words, the pronibition against 
grant of letters of administration with 


the will annexed until a citation has: 


been issued and- published will not ap- 
ply when the grant is to be made in 
favour of a universal or a residtary 
legatee, It must be remembered that a 
‘citation answars two purposes; it either 
compels a representatiog to be taken by 
those who are primarily entitled tc it, 
or where they do not take it, the pro- 
cess provides a substitute for a voun- 
tary renunciation on ‘heir part {see 
Coote’s Probate Practice, 12th Edition, 
P 242). Therefore, im case of a mi- 
versa] legatee, where he alone woulc be 
primarily entitled to. tne representation 
and applies for the grant of letters of 
administration with tre will annexed, 
the legislature appears to have dispans- 
ed with the issuance and publication of 
the citation, Contrary view, however, 
appears to have beer taken in Priya 
Nath v, Saila Bala Debi, AIR 1929 Pat 
385, where it has bee held that the 
section does not relieve an applicant for 
fetters of administration, even  thcugh 
he be a universal or a residuary lega- 
tee from the obligation to cal] upon 
reversioners and to give them an op- 
portunity of protecting their vested in- 
terests in the reversion, In Soundara- 
Taja Peter’s case (supra) also there are 
Observations to the effect that the sec- 
tion specifically refers to the case cf a 
universal or a residuary legatee. apoly- 


Chhotabhai v, 
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ing for letters of administration and 
prohibits the grant of letters of ad- 
ministration unless citation hag been 
issued and published in the manner pre- 
Scribed, We are, however, unable to 
agree with the view expressed by the 
Patna and Madras High Courts because 
it runs counter to the express exclusio- 
nary words in S, 235 which dispensed 
with the requirement of issuance and 
publication of citation when  Ietters of 
administration are to be granted to a 
universal or a residuary legatee, Be- 
sides; in the instant case, the appellants 
were cited as opponents in the applica- 
tion and they appeared and contested 
the proceedings. Moreover, there is an 
order passed on the application by the 
learned trial Judge directing the issu- 
ance of a public notice (general and 
special) and the Rojnama shows that 
process was paid and notices were 
issued accordingly, The object of 
S, 235 appears to be to protect the pos- 
sible rights of next-of-kin to effect the 
administration of the estate when no 
executor has been appointed, Having 
regard to the fact that the appellants 
who were interested in opposing the 
grant of probate and/or letters of ad- 
ministration were specifically cited as 
opponents and thaf public~ notice was 
issued -and that none of the next-of-kin 
has appeared and contested.the proceed- 
ing, (sic) we might have seriously con- 
sidered the question whether to enter- 
tain this objection af this later stage of 
the proceeding at the instance of the 
appellants even if S. 235 was held ap- 
plicable, 


18. In the result, the appeat eens 
and if is allowed, The impugned judg- 
ment and order passed by M. K., Shah, 
J, in First Appeal No, 514 of 1975 are 
set aside, , The order passed by the trial 
Court granting probate to the respon- 
dent is also set aside, The case is re- 
manded to the District Court with a 
direction that if shall issue letters of ad- 
ministration with the will annexed to 
the respondent under S. 290 of the Act 
in accordance with law and in the light 
of the observations made in this judg- 
ment, upon the respondent complying 
with the other requirements of law, if 
any, in regard to such . grant. - There 
Shal] be no order as to costs throughout, 


Appeal allowed. 
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I. C, BHATT, J, 


Patel Kacharabhai Joitaram (Since 
deceased by L. Rs) and others, Appel- 


lants v. Patel Keshavlal Dungardas, 
Respondent, 

A. F, O. No, 83 of 1981, D/- 9-12- 
1981.* 


Civil P. C. (5 of 1908), O. 41 Rr. 27, 
25 — Additional] evidence in Appellate 
Court — Principles governing reception 
of — Explained — Remand of whole 
suit by lower Appellate Court without 
considering entire evidence on record, 
with liberty to parties to lead further 
evidence on all issues — Order, held, 
not proper, 

Where an application was made by a 
party for production of additional evi- 
dence in appeal and the Appellate Court 
without considering the entire evidnece 
on record set aside the judgment and 
decree passed by the trial Court and 
remanded back to the trial Court the 
entire suit with liberty to the parties to 
lead further evidence on al] the issues, 
it was held that the order of the appel- 


late court was not proper. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1053 7,9 


(1970) 11 Guj LR 613 8 

C. V. Jani, for Appellants: D. F. Amin 
with C. N. Desai, for Respondent, 

JUDGMENT :— This appeal from 
order arises from the judgment and 
order dated 17-11-1980 and decree pass- 
ed in Regular Civil] Appeal No, 161 of 
1977 of the Court of Joint District 
Judge, Mehsana, whereby the learned 
Judge had allowed the appea] and set 
aside the judgment and decree passed 
by the tria] Court in Regular Civil Suit 
No. 211 of 1971. 

2. The facts, in short, are that the 
plaintiff-present opponent filed a suit to 
obtain perpetual injunction restraining 
the defendants from obstructing his pos- 
session of the suit Vada land and also 
to recover the land encroached by the 
defendants together with the costs of 
the suit, The plaintif has averred thaf 
in Lado] village of Vijapur Taluka, hs 
possesses ‘Vada’ land facing towards 
north to South towards western side 


Against decision of V. T. Parikh, Joint 
Dist, Judge Mehsana. in Regular Civil 
Appeal No. 161 of 1977. 


CZ/Dz/B20/82/VCD 
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which. consisfs of different measure- 
ments; that the suit ‘Vada’ land was 


leased in the year 1954 to Kalyan Oil 
Mill under a registered lease deed and 
it had handed over vacant possession in 
the year 1971. Since then, he is in pos~ 
session of the entire ‘Vada’ land, Ac- 
cording to the plaintiff, the defendants 
have encroached upon a strip of land 
on the eastern side of the disputed 
‘Vada’ and, therefore, Regular Civil 
Suit No, 211 of 1971 was filed, The de- 
fendants filed their written statement af 
Ex, 8 and, inter alia, contended that 
the suit of the plaintiff is not true and 
they do not admit the allegations made 
by the plaintiff in the plaint, They fur- 
ther contended that the defendants are 
the members of Gokal Ramji’s Patti and 
they own land adjoining to the jand 
of the plaintiff and they have 22’ -3" 
land to go to their Neliya land and the 


neem tree and Gunda trees are also 
situated in this very land: that there 
was hedge towards western side and 


they have constructed verandah on 
their land. Even then the plaintiff has 
filed the false suit which deserves to be 
dismissed, 

3. The learned Joint Civil Judge 
(J. D.) of Vijapur who heard the said 
suit was pleased to dismiss the sut 
with costs by an order dated 28th Oct. 
1977, The original plaintiff thereupon 
filed the said Regular Civil Appeal No, 
161 of 1977 in the District Court at 
Mehsana and the said appea] had come 
up for final hearing before the learned 
Joint District Judge, Mehsana, The learn~- 
ed Joint District Judge who heard the 
Said appeal has allowed the appeal and 
the judgment and decree passed by the 
tria] Court are set aside and he has fur- 
ther directed that Regular Civil Suit 
No, 211 of 1971 is remanded bazk to the 
trial Court to allow the parties to lead 
any further evidence on al} tne issues 
if they desire and to decide the matter 
afresh after considering the evidence. if 
any, led by them and the trial Court 
should give priority to this matter as 
soon as the record is received by it, 
Origina] defendants — present appel- 
lants —- have filed the above-mentioned 
appeal from order, 

4, Mr, Cc. V, Jani, learned counsel 
for the appellants-defendants, has con- 
tended that the appellate Court has no 
power to remand the whole suit and 
direct the trial] Court to decide the suif 
on al] the issues, He has further con« 
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tended that the lower eppellate Court is 
wrong in allowing adcitional evidecice, 
as per Ex. 8, without considering the 
entire matter on its merits and without 
considering al] the evidence that was on 
record, On the other and, Mr. C. N. 
Desai, learned counsel for the respons 
dent-plaintiff, has comended that the 
order that has been passed by the 
lower appellate ` Court is quite correct 
and proper ang it does not require any 
interference in the pre:ent appeal f-om 
order, 

‘5. In my opinion, ths appeal can be 
disposed of on a question of law with- 
out entering into the merits and de- 
merits of the case as he points ra.sed 
in this appeal can be cisposed of with- 
out giving any decisior on any of the 
issues relating to the questions of fact 
as determined by the appellate Court 
on points Nos, 1 and £. Therefore. I 
will now discuss the “egal aspects in- 
volved in the present appeal from order. 

6. The lower appellete Court in the 
present case had formulated two points 
for its decision, viz. (T) Whether ths 
plaintiff proved that the defendants 
have encroached over a strip of land on 
the eastern side of his disputed wada; 
and (2) whether the defendants prove 
that they have 22’ 3” wide road up to 
the compound wal] new-y constructed by 
them, Both these point: have been de- 
cided against the present appellants — 
origina] defendants, Now, if one goes 
through the reasoning part of the jrdg- 
ment, the lower appelate Court has 
considered the questton whether the 
additional evidence procuced along with 
application Ex, 8 by the plaintif was 
necessary for the purpcse of just deci- 
sion in the matter and = after allowing 
the production of additional evidence ‘as 
per the application Ex, 8, the appeliate 
Court has come to the conclusion that 
it would not rely upon Ex. 99 at this 
Stage and chance should, also be given 
to defendants to explain about that map 
as also other map sough- to be produzed 
as additional evidence, i: the defendents 
so desire and, therefor2, the appellate 
Court remanded the whcle matter to the 
trial Court with a direction that the 
parties may lead furthe-> evidence on 
all the issues and the trial Court may 
decide the matter afres} after consider- 
ing the evidence, if any, produced by 
the parties, . 

7. Mr, Jani, learned counsel for “he 
appellants, has mainly contended that 
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the appellate Court is not justified in. 
allowing application Ex, 8 for additional 
evidence contrary to the principles 
governing the reception of such evi< 
dence, Mr, Jani has relied on a judge 
ment of the Supreme Court in the case 
of Natha Singh v. Financial Commr 
Taxation, Punjab reported in AIR 1976 
SC 1053. In para 10 of the said judg< 
ment, the Supreme Court has observed 3 

“So far as the application of the ap- 
pellants for additional evidence is con- 
cerned, it cannot be allowed in view of 
the wel] settled principles of law thaf 
the discretion given to the appellate 
Court to receive and admit additional 
evidence is not an arbitrary one but is 
a judicial one circumscribed by the 
limitations specified in O, 41, R.. 27 of 
the Civil P. C. If the additional evi- 
dence is allowed to be adduced contrary 
to the principles governing the recep- 
tion of such evidence, it will be a case 
of improper exercise of discretion and 
the additional] evidence so brought on 
the record will have to be ignored, The 
true test to be applied in dealing with 
applications for additional] evidence is 
whether the appellate court is able ta 
pronounce judgment on the materials 
before it, without taking into considera~ 
tion the additiona] evidence sought to be 
adduced,” 


Mr, Jani has drawn my attention to the 
fact that the appellate Court has - not 
considered the entire evidence on re- 
cord before deciding the application 
Ex. 8 and, therefore, the judgment of 
the lower appellate Court is erroneous 
in view of the Supreme Court judg- 
ment, Before considering the application 
for additional] evidence, the appellate 
Court has to come to the conclusion 
whether the appellate Court is abie to 
pronounce the judgment on the mate- 
rials before it without considering the 
additional evidence which is sought to 
be adduced, 


8. Mr, Jani has also drawn my at 
tention to another judgment in the case 
of State of Gujarat v. Sanubhai Matu- 
bhai reported in (1970) 11 Guj LR 613, 
Mr, Justice B, J. Divan (as he then was) 
has observed therein:— . 


“The only power of remand that an 
appellate Court has, is to be found in 
the provisions of O. 41 R. 23 and O. 41, 
R. 25, C. P. C. It has been held recent- 
ly by the Supreme Court that apart 
from these two provisions to be found 
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in the Civil P, C, there is No other in~ 
herent. power in the Appellate Court to 
remand the matter back to 
Court, Under R, 23 of O. 41, GPC, 
‘the Appellate Court can remand a mat- 
ter to the trial Court only if the trial 
Court has disposed of the suif upon a 
preliminary point and if the decree of 
‘the trial Court is reversed in appeal, In 
‘such cases under Rule 23, the Appellate 
Court may, if if thinks fit, by order re- 


mand that case and may further direct: 


that the issue or issues shall be tried in 
‘the case so remanded and shal] send a 
copy of his judgment and order to the 
Court from whose decree the appeal is 
preferred with appropriate directions, 
The other rule, viz, R. 25 of O., 41, per- 
~ mits not the remand of the whole suit 
but confers upon the . appellate Court 
power to send down certain issues for 
tria] to the Court from whose decree 
the appeal is preferred and the addi- 
tional evidence may be allowed by the 
trial Court to be recorded but it must 
“be borne in mind that under O. 41. R. 25 
it is mot open to the appellate Court 
fo remand the whole suit back to the 
trial Court,” l , 
In the present case, the provisions of 
O, 41,. R, 23 are not applicable because 
decision of the trie] Court was not given 
on a preliminary point but it was given 
“after the evidence was recorded on all 
. issues and the entire matter was de- 
‘cided on merits, Therefore, the only 


question that will arise in the present - 


ease is. whether under oO, 41, R, 25, 
‘Civil P, C., it would be open to the 
appellate Court to remand the whole 
suit back to the trial] Court, However, 
the effect of R, 23A is not considered in 
‘tthe present appeal, 

9. In my view, it is clear that the 
Tower appellate Court while passing the 
order dated 17-11-1980 in Regular Civil 
Appeal No, 161 of 1977 was in error in 
setting aside the judgment and decree 
passed by the trial Court and in re- 


~ manding back to the trial Court the en- 


tire suit with liberty to the parties to 
lead further evidence on all the issues. 
Inthe present case, the application Ex. 8 
for production of additional] evidence 


has been allowed and findings are given - 


on issues Nos, { and 2 against the pre- 
sent appellants 
' remanded fo the trial Court, In view of 
the decision- of the Supreme Court in 
_\Natha Singh’s case (AIR 1976 SC 1053), 


(supra) if is clear that the discretion . 
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-ciding that, 


and the entire suif is. 
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given to the. appellate Court fo receive 
and admit additional evidence under} 
O. 41, R..27 is not an arbitrary one but' 
is a “judicial one. circumscribed by the 
limitations specified in that provision, 
The true test to: be applied in dealing 
with applications for additional evidence is, 
whether the appellate Court is able tol 
pronounce judgment on the materials} 
before it without taking into considera- 
tion the additiona] evidence sought to 
be adduced, Therefore, the appellate 
Court should have first decided the 
question whether it is necessary to take 
additional evidence or not, Before de- 
he must consider the en- 

tire evidence led before the trial Court 
on its merits and: therafter come to the 
conclusion whether additiona] evidence 
is necessary or not, Even sO, 

if the appellate Court feels that addi- 

tional evidence is necessary, it will be 

open to him to allow application Ex. 8 

in the present case. There again, there 

is further problem which he is requir- 
ed to consider whether he should send 
down certain issues for trial] to the trial 
Court and allow the trial Court fo re< 
cord the evidence on the issues or, 

direct the trial Court to determine any _ 
question of fact or remand the suif un- 
der O. 41, R. 23-A, C, P, Code, and/or 
he should at the'appellate stage under 
O. 41, R. 27 allow the production of the 
additional evidence or documents be- 
fore him in appeal and take the addi» 





tional evidence on record in appeal be~ 


fore him, In my view, therefore, the 
appellate Court ‘should not have re- 
manded the matter wholly after setting 
aside the judgment and decree of the 
trial Court without considering the en- 
tire evidence in appeal, It will be open 
to the appellate Court to reconsider the 
entire matter at the appellate stage and . 
come to its own ccnclusion whether ad- 
ditional evidence is necessary or not, . 
and whether he should allow the ap- 


_ plication Ex. 8 and whether the case . - 


requires to be remanded on particular 
issues or facts for recording further evi- 
dence allowing both the sides to lead 
evidence, or the case requires to be re- 
manded under O. 4l, R. 23A, C. P. Code, 

10. I am not expressing ahy opinion 
on the two issues that were determined 
by the lower appellate Court and I am 
also not expressing any opinion whe; 
ther the application Ex. 8 has been 
rightly granted or not, The entire ques~ 
fions of facts as stated above are kept 


at 


A 
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open to be determined by the appe- ate 
Court on its merits, 


11, Under the .. circumstances,~ this 
appeal from order is allowed and the 

matter is remanded to the lower appel- 
late Court for deciding it on merits, The 
lower appellate Court shall re-aimit 
Regular Civil Appeal No, 161 of 1977 
on its file and decid2 the case in the 
light of the observations made herein 
and the authorities cited above, If it is 
possible, the appeal may be heard by 
the same Joint District Judge, Mehsana, 
who heard this matter. The appeal is 
accordingly allowed with nọ order as to 
costs, 
Appeal alicwed. 


if 
» 'f 


asks —_ 
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A. N, SUETI, J. 
Kaluram Bheruji, Petitioner v, Bai 
Parvati, Respondent, 
Civil Revn, Appln, No, 1357 of 1981, 
D/- 31-8-1981." | 


Civil P. C. (5 of 1908), O. 23, R. 3 
and S, 47 — Court was not competent 
to alter the terms of the compromise — 
Decree made on such altered term could 
not be executed, 

Order 23, Rule 3 did not authorise the 
court to alter the terms of a corpro- 
mise, If the terms were not acceptable 
to the parties the court could only try 
the matter on merits, The decree pass- 
ed on the basis of a compromise alter- 
ed by the court would be a nullity and 
hence not executable. In this case the 
tenant offered to give up his defence 
provided he was given 4 years’ time 
to vacate the premises, The Court al- 
tered it to 3 years ard passed a decree 
for eviction. Held, that the decree be- 
ing one without jurisdiction was nog ex- 
ecutable, The tenants possession was 
disturbed in executio of the decree, 
The Executing Court was directed to 
put him in possession of the premises, 

(Paras 11 fo 14) 

P, B. Majmudar, for Petitioner; J, N. 

Jadeja, for Respondent, 


"From order of Appellate Bench Sm. 
C, C Ahmedabad, in Civil} Appeal 
No. 323. of 1975. 


RY/CZ/F357/81/TVN/DVT 
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ORDER : geome In extremely unfortunate 
eircumstances this matter has come -up 
before me in revision, © 

2, I will very briefly neate: the 
circumstances under which this matter 


_has come up before me for disposal, 


‘An eviction decree was obtained 
‘the plaintiff against the petitioner 
who was the tenant of the suit premises 
at the relevant time, After the evic- 
tion decree was obtained, as appeal was 
filed by the tenant which came up for 
disposa] before the Bench of Court of 
Small Causes at Ahmedabad, 


4, When the appeal was heard by 
the Appellate Bench of Small Causes - 
Court at Ahmedabad, on behalf of the 
tenant a pursis was given to the. Divi- 
sion Bench of Court of Smal) Causes, 
and in that pursis, it was clearly stat- 
ed, that if four years time was given 
to vacate the suit premises, the peti- 
tioner tenant would not take any of the 
contentions raised by him in the ap- 
peal, 


5. The Appellate Bench of the 
Court of Small Causes, without any 
title of jurisdiction for reducing the 
said period, reduced the aforesaid period 
from four years fo three years, and con- 
firmed the eviction decree passed by 
the Jearned trial Judge, l 

6. It is- unfortunate that after the 
disposa] of the appeal, the Pupe of 
the respondent-landlady died, 

7. Under the aforesaid circumstances, l 
Mr, P, B. Majmudar, the learned ad~- 
vocate for the tenant raised a neat point 
of law, which in his submission, 
resulted into grave and patent: miscar- 
riage of justice, 


8. Mr, Majmudar the learned advocate 
for the tenant, urged before me, that in 
the instant case, what was the pursis 
which was given by the tenant to the 
Bench of Small Causes Court? The 
pursis, clearly in. terms provided, that 
if four years’ time was given to the. 
tenant to evict the suit premises in 
question, the tenant would not press 
any of the contentions raised by him in 
the appeal memo, In spife of the said 
categorical statement made by the 
tenant in the Appellate Court of Small 
Causes, the jearned Judges of the Ap- 
pellate Bench of Small Causes Court, 
without any title of jurisdiction, reduced 
the aforesaid period of four years to 
fhree years, l 


has ` 
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. 9% On the aforesaid facts, the con- 
troversy which was centered round at 
the bar was, that the Appellate Bench 
of the Court of Small 
jurisdiction to reduce the period from 
four years to three years, and hence, the 
only alternative open to it was to hear 
the ‘appeal on the merits of the matter, 
10. Under the aforesaid circumstan<« 
ces, when this revision application was 
placed before mes, it was brought to 
my notice by Mr. Majmudar, that even 
the decree in question was executed 
only a few days before the present Civil 
Revision Application was filed in this 
Court, and his grievance was, that as 
it was a decree passed by a Court with 
out any jurisdiction, and hence, anon esf 
decree; and the Executing Court obvi~ 
ously erred in executing the same, and 
in disturbing the possession of the ten- 
ant, 
11, Under the aforesaid circumstan< 
ces, I requested Mr. Shelat on Aug. 28, 
1981 to be ready on the point involved 
in the matter, and gave time to him to 
study the matter, kut when to-day the 
matter reached hearing, Mr. Jadeja 
another advocate appeared before me 
for the opponent-landlady, ï requested 
Mr, Jadeja to satisfy me as to how the 
Appellate Bench of the Court of Small 
Causes has the jurisdiction to reduce tha 
period: from four years to three years, 
If the Court of Small Causes was not 
inclined to accept the suggestion of the 


tenant, it was open for the court to dis- . 


pose of the appeal on merits, and that 
was the only right and legal course 
open to it, Instead of following that 
procedure, the Appellate Bench of the 
Court of Smal] Causes disposed of the 
appeal] by reducing the period from 
four years to three years without the 
consent of the tenant, and possibly with- 
out his knowledge or the tenant, O. 23, 
R. 3 of the Civil P. C. does not contem-~ 
plate a situation when the Court can 
alter the terms of the compromise, The 
offer which was put by the tenant was 
altered substantially by the Bench of 
the Court of Smal] Causes, and that bes 
ing so, it was impossible for Mr. Jadeja 
to satisfy me, that the Appellate Bench 
of the Court of Smal] Causes has the 
furisdiction to change the terms of ofa 
fer without the tenant’s consent, 

12. Had there been consent terms 
duly signed by the parties and the re~ 
spective advocates, the Court has to 
pass a consent decree arrived at bes 
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Causes has no - 


l ALR, 


tween the parties, O, 23, R, 3 of the 
C, P: C. also imposes an obligation on 


the court to scrutinise: the consent terms, 


if there is a minor as one of the litigat- 
ing parties. But if compromise is not 
accepted by the parties, the only ajter- 
native left to the court is to dispcse of 
the case on its merits in accordance 
with law, 

13. In view of what has been stated 
above, it is ununderstandable to my 
mind as to how the Appellate Court of 


‘the Court of Small Causes could have 


ever reduced the time of four years to 
three years. The only course open to 
the Appellate Bench was to take the 
appeal on its file, and should have dis- 
posed of the same in accordance with 
law. Instead of following the only law- 
ful course open to the Appellate Bench, 
the Appellate Court substantially chang- 
ed the terms offered by the tenant, and} 
put the tenant to the detriment of his 
lawful rights, In this view of the mat- 
ter, there is lot of substance in the gri- 
evance made on behalf of the tenant in 
this Court, 

14, As a result of the aforesaid dis- 
cussion, I am convinced beyond any 
doubt, that the decrea of eviction passed 
by the Court is without any jurisdic- 
tion, and if in pursuance to such a de- 
cree, if the possessicn of the tenant in 
regard to the suit premises is disturbed 
or taken away by the landlady, the Ex- 
ecuting Court will do its best immedia-= 
tely to take proper steps: to see thaé 
the tenant is put in possession of tha 
suit premises. Having complied with 
the said direction, the lower Court is 
directed to intimate to this Court, that 
it took al] lawful steps to put the tenant? 
in possession of the suit premises, and 
in fact it did put the tenant in posses= 
sion of the suit premises, 

15. As I am setting aside the decree@ 
passed by the Appellate Bench of Small 
Causes, I hereby direct that this malter 
should go back to the Appellate Bench 
of Small Causes, and the Appellate 
Bench of Small Causes at Ahmedabad 
should dispose of the Appeal being Civil 
Appeal No, 323 of 1975 in accordance 
with law, This is a case where the 
tenant was put to undue hardship, and 
the tenant is without any roof, over her 
head, and hence, justice demands thaf 
I should award costs to the tenant, 

16. In the result, the revision ap 
plication succeeds with costs, and thd 


a 


-Jower Appellate Court is 
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directed to 
take Civil Appeal No, 323 of 1975 on 
the file and the appe:] should be dis- 
posed of in accordance with law.: The 
lower Court is directed to carry out 
my directions immediately, Rule is 
made absolute with ccsts, 


17. Mr, Jadeja made an oral aprlica- 
tion, that I should stay operation oj my 
order, 
stated above, it is no! possible for me 
to accede to the oral application of Mr. 
Jadeja, and hence, the same is rejected. 

Petition allcwed, 
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N. H. BHATT, J, 3 

Tekchand Bajaj, Appellant v, In- 

ternational] Corporatien and ancther, 
Respondents, i 


A, F, O, No. 10 of 198 with Civil 
Appin, No, 140 of 1961, D/~ 8-4-1¢81.* 


Civil. P, C., (5 of 1808), O. 5, R. 21A 
and O. 9, R. 13 —-Summong sent by 
registered post returred with endorse- 
ment ‘refused’ — Postman not examined 
but address given in application onder 
O. 9, R. 13 found to `e identical te ad- 
dress at which summens was issued — 
Held, presumption was that envclope 
containing summons was tendered te 
defendant and he had declined to sccept 
Same, (Evidence Act (L of 1872), S. 114 
(e) & (f).) AIR 1975 Guj 54 (FB) Rel. 
on, AIR 1976 SC 869 end AIR 1968 Bom 


387, Refd, (Paras 6, 7, 8) 
Cases Referred: Chronological Paras 
AIR 1976 SC 869 6 
AIR 1975 Guj 54 (FB) ? 
AIR 1968 Bom 387 : 6, 2 

A, P., Ravani for Appellant; I, M 


Shah (for No, 1) and S, M, Shah, {for 
No, 2) Respondents, 

JUDGMENT :~ This jis an appeal 
brought to this court under O, 43, R. 1 
(d) of the Civil P, C, by the applicant 
of the Civil Misc, Application No, 58 
of 1979 dismissed by the learned Civil 
Judge (S. D.) Jamnagar, who thereby 
refused to set aside the ex parte d2cree 
passed against him by the learned Judge 


®Agains—E order passed by U, V. Dava 
Civil J. (S. D.) Jamnagar DJ- 3-12- 
1980. 


CZ/EZ/B210/82/HR/RSE 
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in the special civil suit No, 74 of 1973 
of this court, 

2; The -ex parte decree by recourse 
to O. 9, R. 6 of the Civil P. C. was 
passed by the learned tria} Judge on 
24-10-1974, after finding that the sum- 
mons to this applicant, the defendant 
No. 1, should be deemed to have been 
served under O. 5, R. 21 (a) of the Code, 
as the ervelope by which the summons 
was despatched was returned bearing 
the posta] endorsement “refused”, The 
decree-holder filed the execution ap- 
plication by getting the decree transfer- 
red to the competent court at Chandigarh 
in Punjab and it is the say of the ap- 
plicant, the appellant herein, that he 
came to know of the passing of the 
decree only when the execution pro- 
cess came to be intimated to him. 

3. The application was stoutly resist- 
ed by the decree-holder, who contended 
that the defendant No. 1 was rightly 
deemed to have been duly served with 
summons, 


4, The judgment of the learned 
Judge amply bears out the fact that the 
summons was sent at the address of 
this appellant-applicant, The address 
given by the appellant-applicant in the 
application and the address of his given 
in the suit at which the summons was 
sent by the court are identical. It is not 
the say of the appellant-applicant that 
postal communications addresssed to 
him at this address do not reach him 
ordinarily at this address, Ali that -he 
stated in the application and in- the af- 
fidavit filed subsequently in support of 
the application was that the postman 
had not accosted him and, therefore, 
there was no occasion for him to refuse 
the acceptance of the letters sent by 
the court, 

5. It is to be noted that not only the 
summons was sent by registered post, 
but aS a matter of abundant caution, a 
public notice was given in a celebrated 
paper none other than the ‘Nay Bharat 
Times’ published from Delhi and said 
to be of wide circulation in Chandigarh 
as per the affidavit of the decree-hclder 
filed-in-rejoinder, The factum of the 
suit having been instituted was also ad- 
vertiseqd in the paper, 

6. Mr, Ravani for the appellant~ap- 
plicant invited my pointed attention to 
the judgment of the Supreme Court in 
the case of Puwada Venkateswara Rao 
yv. Chidamana Venkata Ramana, AIR 
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1976 SC 869 for thie purpose of showing 
that the judgment. of the Bombay. High 


Court in the case of Meghji Kanji Patel . 
AIR 


: v, Kundanmal Chamanja] Mehtani, 
1968 Bom 387 was accorded approval by 
the Supreme Court, All that the Sup- 
Teme Court has stated is that “where a 
- notice sent by a registered post is re- 
turned with endorsement as “refused”, 
it is not always necessary to produce 
the postman who tried to effect ser- 
vice”, The above observation of the 
Supreme Court runs counter to the 
arguments advanced vigorously by Mr. 
‘ Ravani before me that the postman must 
be examined, The Supreme Court, how- 
ever, made `a further observation, which 
was pressed into service by Mr. Ravani, 
The Supreme Court observes “the denial 
-Of service by a party may be found to 
be incorrect from its own admission or 
conduct” and in this context the judg- 
ment of the Bombay High Court in 
Meghji Kanji’s case {supra} was ad- 
‘verted to by the Supreme Court, It is, 
therefore, safe' to conclude that after all, 
each case is to. be decided on its own 
“merits, In the facts before the Bombay 
High Court in Meghji Kanji’s case 
fsupra), there was flat denial on the 
part of the party to whom was attribut- 
ed the service,.The learned single Judge 
of the Bombay High Court held that ex- 
amination of the postman in the light of 
the categorical denial by the defendant 
rebutted the presumption that would be 
available on a question of fact by ` re- 
course to S, 114 of the Evidence Act, 
What the Bombay High Court observed 
in that case, cannot be elevated to the 
‘position of a proposition of law that 
henever a party sought to be served 
with the notice of summons denies the 
said service, examination of a postman 
must follow as a matter of course, 


7 The Ful Bench of the Gujarat 
High Court had an occasion to examine 
this question in the case of Memon 
Adambhai Haji Ismail v. Bhaiya Ramdas 
Badiudas, AIR 1975 Guj 54 and this 
court has ruled that “on the basis of 
a mere endorsement of refusa] found on 
the returned registered envelope with- 
out being substanticted by any evidence 
of the posta] peon who went to deliver 
the letter, the statutory rebuttable pre- 
sumption of fact that addressee had in 
fact refused to accept the delivery of 
the letter can be raised under the provi- 
sions of S, 114 of the Evidence Act". 
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to reassess the evidence 


So fo the extent Mr, Ravani’s argu- 
ment rested on the observation of the 
learned single ` Judge of the Bombay: 
High Court in Meghji Kanji’s case (AIR) 
1968 Bom 387) (supra} the Full Bench 
fudgment is a clinching answer, 


8. Whether a summons has been serv- 
ed or could be presumed to have been 
served or not is essentially a question 
of fact. A presumption u/s, 114 cf the 
Evi, Act is a matter of court’s discre« 
tion, When the Jearned Judge, who 
was required to deal with this quastion 
of fact, was pleased to rely on S, 114 
of the Evi, Act, hein the exercise of his 
powers of appreciation of evidentiary 
material, came to a factual conelusion, 
The appellate court has no doubt power 
and arrive at 
its own conclusion, but simply because 
the appellate court can possibly take 
the other view, it: is not a ground for 
the appellate court to alter the finding 
of the court below, 
circumstances of the case and particu 
larly the circumstance that the address 
given by this appellant-applicant in the 
present application ynder O, 9, R, 13 of 
the Code is the very address at which 
summons was issued by the court, I sea 
no difficulty in drawing the inference 
that .the envelope; containing summons 
of the court was ‘tendered to this ap~ 
plicant and he had declined to accept 
the same, What was the address on the 
envelope is not actually before me, buf 
Mr, D. M. Shah for the original plain- 
tiff showed me the copy of that cover 
and also the address of the defendant 
No, 1 given in the plaint and it is in 
these circumstances that I conclude that 
the address on the envelope containing 
the summons of the court was the very 
address, which the applicant has given 
in his application unden O. 9, R, 13 of 
the Code, 


9. In the facts ana circumstances of 
this case, I see no merit im this appeal 


‘from order, which is hereby dismissed 


with no order as to costs, 


In view of the dismissal of this ap- 
peal from order no further orders ar@ 
required to be passed on the Civil ap- 
plication, which also stands disposed of, 
Stay vacated, 

Appeal dismissed, 


ER. 






In the facts and - 
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(AIR, 1982 Gujarat 193)* (Contd. 
Appendix-] 


Points to be noted for screening an 
Adoption Proposal, 

(1) Home Study with following certi- 
ficates should be attached:— 

(a) Income and Employment Certi- 
ficate of adoptive parer-ts, 

(b) Genera] Health Certificate of 
Parents and other children in family. 

(c) Sterility Certificete (if. applicable) 

(d) References, at least two. 

(e) Affidavit of consent from adoptive 
parents accepting the said child. 

All certificates in the original must be 
supplied to the Court. 

(2) Assess altitude of family members 
to the adoption of a co_oured child. 

(3) Assess attitude of other siklings 
at home, 

(4) Assess attitude of neighbourhood 
to this adoption, 

(5) If the adoptive mother is working, 
ìs she prepared to give up her job tem- 
porarily or permanenthy? What are her 
alternative plans? 

(6) The adoptive child as far as possi- 
ble should be younger than the siklings 
at home, ` 

(7) Two children at a time should not 
be recommended unless they are related. 

(8) See if child is private, on remand 
or court committed and check for the 
the proper release orders, 

(9) See if the parents fulfil tha re- 
quirement of law of adoption in their 
country and that they have the requisite 
permission to adopt frcm the appropriate 
State authorities, 

(10) For children om three a medi- 
Lal report should be submitted, for child- 
ren above three a child study report in- 
cluding medical I, Q. personality tests, 
schoo] report preparation towards adop- 
tion and fitness to trave] should be given, 

(11) In case of single ladies additional 
points to be noted: 

(a) Alternative Plans; for the child in 
ease of an eventuality whether tempor- 
ary or permanent, 

(b) Presence of a male figure ĉo be 
identified as a father fizure. 

Appendix-IT 

Documents which should  ordirarily 
accompany petition, 

1, Home Study of adoptive parents, 





®Anpendices I to IV printed on pp. 237 
to 240 are to be read in continuation, to 
last para of the judzment reported as 
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2, Child-study including medica] re- 
port and I, Q. and personality report in 
case of children above three years, 

3. Medical _ Report of the adopting . 
parents, 

4, Sterility certificate if applicable, 

5. Employment and income certificate, 

6. References at least two, 

7. Statement on the origin and status 
of the child from the institution releas- 
ing the child, for adoption*, In case of 
child being transferred from other insti- 
tution, statement from the parent institu- 
tion consenting to the adoption also rer ` 
quired. 

8. Declaration TE the . parents ac- 
cepting the child, for adoption. 

9. Copy of warrant order and Proba- 
tion Officers report in case of court-com~< 
mitteq children, ‘ 

10. No objection certificate from 
Juvenile Court Magistrate — ip case of 
children on remand, 

11. Statement of release order from 
Chief Inspector of Certified Schools for 
Court Committed Children, 

Appendix-Iif | 

Fundamenta] principles in intercountry 
adoption. 

Extract from Report of the European 
Expert Group on Inter-Country Adop= 
tion-Geneva 21-25 January, 1957 organis- 
ed jointly by the European Office of the 


Technical, Assistant Administration, Uni- 


ted Nations and Internationa} "Social 
Service, 
Principle f 

“That, as a general rule, it can ba 
agreed that adoption is the best substi« 
tute for care by a child’s own, parents or 
close relatives; and that adoption prac- 
tices should be based P on 
the welfare of the child”, 
Principle 2 

“Since there are various E in- 
herent ip transplanting a child from one 
culture to another sufficient consideration 
should be given to possible alternative 
plans for the child within his own. coun« 
try before inter-country adoption is 
decided upon”, 
Principle 3 / 

“That efforts should be made within 
countries to examine whether certain 
children should be adopted, rather fhan 
remaining indefinitely in institutions be- 
cause of rather slight family ties; that 
careful examination should be made of 
the value to the child of such ties which 


*Check. document for relinquishing a 
child by the natura] guardian, | 
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act as an obstacle to adoptive placement 
for him”, 
. Principle 4 

“That efforts should be made to find 
adoptive homes for children with certain 
menta] or physical defects, and for child- 
ren with family background which pre- 
sents an- obstacle tọ adoption in their 
Own country”, 
Principle 5 

“That extremely careful] consideration 
should be given before a child is remov- 
ed from his own relatives for adoption; 
that a parent, regardless of social and 
lega] status, should have the opportunity 
for ful] consideration of what is involved, 
including legal and psychological] conse- 
quences, before a decision ig made that 
adoption is the best plan, for the child; 
that concepts of modern child ang family 
welfare should prevail over economic 
and social factors”, 
Principle 6 

“That those who 


have ties, Ilegal or 


emotional, to the child should be helped. 


to understand thoroughly the meaning of 
adoption in the culturae of the new coun- 
try; that the child if old enough, he 
should also be prepared for the implica- 
ions, of adoption and life in the new 
country; that unless this can be done and 
the consequences accepted by al] con- 
cerned, the child should not be consider- 
ed suitable for inter-country adoption”, 
Principle 7 - 

“That before an adoption is arranged, 
an adequate home study of the adoptive 
parents should be completed, as .wel] ag 
an adequate study of the child’s back- 
ground, physical conditions, and per- 
sonality development; that it is recognis- 
ed that a, home-study of the adoptive 
parents may have limited value when 
the parents are living in a temporary 
= setting so that there are often valid rea- 
sons not to consider such couples as pro- 
spective adoptive parents unless they live 
in one setting for a sufficient length of 
time, then they can be studied’ by a social 
worker who is sufficiently familiar with 
their culture, and an appraisal of them 
in their own home/community can be ob- 
tained, before a child is placeq with 
them. - 

That in general there is opposition te 
proxy adoptions except under certain 
circumstances where there is an already 
existing tie between adoptive parents and 
child.” 

_ Principle 8 

"That in cases where prospective adop- 

tive parents and chilq are to be 
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selecteq for each other, extremely care- 
ful attention be given to this process, in- 
cludins the factor of religion”, 
Principle 9. Cee eee 

“That there . should be a sufficiently 
long trial period with the help of a social 
worker who may be able to understand 
the natura] patterns of the parerts and 
children before adoption is finalised: that 
an ideal length of the tria] period is diffi- 
cult to establish in view of -the many 
varying factors”, 
Principle 10 

“That care must be given before the 
adoption plan is finalised that pertinent 
lega] document necessary to complete the 
adoption are available; that it must be 
definitely established that the child will 
be able to immigrate to the country of 
the adoptive parents and can subsequent- 
ly obtain their nationality”, 
Principle 11 

“That care must be given to assuring 
adequate protection to the child in his 
new country, that in view of the diff- 
culty of exercising guardianship func- 
tions across national boundaries the value 
of the formal lega] guardianship needs 
to be examined; that lega] responsibility 
of the child in the new country should be 
established promptly”, 
Principle 12 


“That steps must be taken to assure 


. that the adoption iş legally valid in both 


countries”, l 
Appendix-IV 
Article by Dr. Jack Preger published 
in the Statesman dated May 25, 1981, 
(Delhi Edition). 
TRADING IN YOUNG HOPES 
Abuses that discredit child adoztion, 


A FLOURISHING internationa] racket 
in boys and girls harms the case of 
genuine foster parents in the West who 
wish to give underprivileged children | 
a better start in life, says Dr. Jack Preger, 
whose oneman crusade for the young 
has attracted considerable notice in 
Dacca and Calcutta. The author is a Bri- 


‘lish medical man who went to Bangla~ 


desh in 1972 in response to the Govern- 
ment’s appeal for doctors. While working 
in relief camps there, he claims to have 
come across the mysterious disappearance 
of about 30 children whose adoption had 
allegedly been arranged by a Dutch Wel- 
fare Organisation, but who could not be 
traced the Netherlands though they had 
been taken out of Bangladesh. Dr. Prege® 
says that his persistent inquiries led to 
his déportation, but the circumstances 
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are now about to be examined by the 
U, N.-Human Rights Commission. 


Many developing - countries, including: 


India, now actively encourage the adop- 
tion of children by‘ Westerners in the 
hope that they wil] be guaranteed a bet- 
ter future. That hope is certainly fulfil- 
led in most instances where orpkans, 
street urchigs and slim children are 
taken to Europe or America, lovingly 
. eared for by fosterparents educated 
and equipped for successful professions 
in far more affluent societies. But the 
system is not without abuse and specific 
aberrations need to be faced and removed 
if the whole concept of adoption by 
foreigners is not to be discredited, as it 
was in Sri Lanka, 


EVIDEN? 


According to a U, N. source, for in- 
stance, there is evidence of an 
established international market in 
boys and girls. In Djakarta in August 
1979, and again last Dezember, the police 
arrested midwives who 3ought poor crild- 
ren to sell them at a profit to the Eutech 
and other Europeans. The Indonesian 
police suspect a worlcwide network of 
dealers. The British Minority R_ghts 
Group was also supplied with detai-s of 
trafficking in children n Thailand, vic- 
tims being sold into slavery or prostitu- 
tion. There is also evidence of sexual 
torture and even murder of children 
featuring in “snuff films” allegedly 
made in Latin America, 


Such malpractices are examined by the 
Anti-Slavery Society for the protection 
of Human Rights, founded in Britain in 
1839, which is concerned (like the U. N. 
group of experts on slavery) with child 
labour, traffic in humar beings, migrant 
workers and prostitution. The society has 
consultative status with the U. N. Eco- 
nomic and Socia] Counzij and repor's te 
the Commission on Human Rights. It has 
recently received disturzing reports from 
Bangladesh, suggesting collusion between 
a Dutch welfare agenc~ ang Dacca offi- 
cials. The matter has aso been repcrted 
to Interpo] but, unfcrtunately, action 
cannot be taken withou' the co-operetion 
_ of the Dutch and Bangladesh palice. 

These aspects of what Icoks like the cruel 
deprivation of parents and exploitation of 
innocent children, both allegedly umder 
false pretences, will be discussed at the 
‘Human Rights Commission’s next meet 
inp in Geneva, scheduled for August, 
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The matter came to light in December, 
1980, when volunteers who had worked 
on relief and development programmes 
in Bangladesh describeq to the Anti- 
Slavery Society their findings relating 
to the allegedly illegal collection and 
export of childen, ostensibly for adop- 
tion and mainly to unknown destinations, 
The society agreed to considey the evi- 
dence, in the form of signed statements, 
with a view to presenting the complaint 


_to the Human Rights Commission, 


The names and approximate ages of 
the missing Bangladesh children are 
known. The names and addresses of the 
parents who complain they were defraud- 
ed of their children are also known; as 
are the names of those who collected the 
children and the periods during which 
they operated. The names of the or- 
ganizations which provided ‘cover’ and 
finance for the allegedly illicit collection 
and of offiztials in Dacca who processed 
adoption have also been supplied, 


The aim of confronting the Bangla- 
desh Government at the U. N. with evi- 
dence of these apparently crimina] acti- 
vities is tc ascertain the destinations to 
which the children were sent their pre- 
sent location and condition, and to raise 
the questicn of compensation ‘for the 
parents, if the children are found to be 
in good hcmes, Nearly four years have . 
elapsed since the first representations 
were made to Dacca, and it would ba 
unthinkable now todemand returnof any 
children who are being wel]. cared for, 

Out of the 33 boys and girls who, ac- 
cording to the parents, were removed 
under false pretences from the Dattapara 
Camp at Tongi near Dacca in 1977 by 
Terredeg Hommes Netherlands (TDH-N), 
only six reportedjy arrived in Holland. 
Local Dutch investigations, however, 
seemed tg refute even this claim. The 
parents were tolq that their children 
would go into a boarding schoo] in Dacca 
and norma] access would be allowed, 
The children were to be returned home 
after g period of care and education and 
there was no question of their being sent 
abroad, whether for adoption or ..any 
other purpose — at least this is what the 
parents meintain they were assured by 
the Bangladeshi staff of TDH-N. In fact, 
the children were placed in an overseas 
adoption centre run by the- Netherlands 
Inter-Country Child Welfare Organiza- 
tion: (NICWO) before being sent abroad, 
Inquiries a: the Hague in March 1999, 


- revealed fiat, according to NICWO, some 
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of the missing children were too ‘old to 
have entered Holland under its adoption 


laws. Three months after stating that six - 
of the children listed had arrived in, 


Holand, NICWO let it be known that 
none of them had been received, This 
was nearly two years after the children 
had. been sent out of Bangladesh. 


The question is — where are those 
helpless chidren now? No one wil] ans- 
wer, In September 1978, TDH-N denied 
in a letter to Le Monde, any involvement 
in adoptions from Bangladesh 
even though their director in Dacca also 
represented NICWO, whose adoption 
centre there was used in the collection 


procedures, NICWO has given no in- 
formation other than the conflicting 
statements made concerning the six 


children already referred to, 


This explanation of the Bangladesh 
case illustrates the complexity of the 
‘corrupt. practices op which international 
traffic in children is based, But our con- 
cern. here ig not simply with human 
rights violations of iour years ago. At the 
Anti-Slavery Society meeting referred to, 
.a Dutch volunteer recently working in 
Bangladesh stated that more children 
were- exported by the TDH-N last March. 
The same volunteer had in 
1976 reported corrupt practices 
to .TDH-N headquarters at the 
- Hague but fo no avail. The founder 
of the. TDH movement, Rdmond Kaiser, 
has since 1975 received a series of similar 
_ allegations concerning his unit in Bangla- 
desh but is apparently powerless to con- 
tro] the movement he originated. A group 
of expatriate volunteers made similar 
representations to a TDH-N Board mem- 
.ber who visited Dacca but were told that 
since -malpractices flourished at every 
lever in Bangladesh, TDH-N’s local staff 
could not be expected tg remain immune! 


One of the aggrieved parents in Datta- 
para camp sent a signed statement to 
Calcuttg last December claiming that 
petitions had been forwarded to the polica 
in Tongi and Dacca, seeking the return 
of the missing children. But nothing has 
been done. Nor has TDH-N at the Hague 
kept its March 1974 assurance that the 
case under discussion would be the deci- 
sive factor in reorganizing its Bangladesh 
operation and dismissing guilty em- 
ployees. 


‘The demand to adopt children in deve- 
Yoped countries is backed by funds of 
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- such magnitude that whoever has to ba 
‘bought?’ in underceveléped societies is 


readily ‘bought’, There is, however, no 
reason to believe that this kind of abuse 


ig peculiar to Bangladesh. Nor does tha 


similar obstructive reaction of Dutch re~ 
presentatives in Dacca suggest only for- 
tuitous collaboration. The refusal] of 
other Western adoption agencies operat- 
ing in Bangladesh ta concern themselves 
with this case lends support to the plea 
for remedy as drasctic as that imposed 
previously by Sri Lanka: cessation of all 
foreign adoptions. In country care — 
foster parents, children’s homes, ete, — 
would ensure the well-being of boys and 
girls who would otherwise have been 
sent abroad. Such substitution of over- 
seas adoptions would also reduce the 
social problems increasingly faced by 
minorities settled in Europe and America, 


The pity is that these grim aspects of 
the adoption picture are not readily 
acknowledgeg in India. The response to 
disclosures in this country did not pro- 
voke any demand for a proper inquiry. 
Some adoption organizations “ limited 
themselves in public declarations either 
to concealing their adoption activities or 
to dismissing as rumours irrefutable facts 
concerning these abuses. Such good in- 
fentions, and the refusal to recognize 
possible evil, can only encourage the un= 
scrupulous few, 


TOUTING = 


There is certainly totiting for children 
in Calcutta and other Indian cities for 
adoption abroad; and there is no reason 
why the destitute mother of q seriously 
sick chilq should be deprived of adoption 
facilities. But credentials have to be ex- 
amined and a child’s future ensured in . 
advance. Unfortunately, only peripheral 
details seem now to receive attention. An 
allegation of religious discrimination was 
investigated recently. The Jana Sangh in 
Delhi used to oppose all adoptions by 
foreigners. The baptism of abandoned 
children has been questioned recently in 
Bangladesh and other Islamie countries, 
But these are relatively minor matters 


. which may be easily remedied by tha 


well-meaning but over-enthusiastic or 
ganizers of various children’s program- 
mes. Not so, however, the health and 
even lives of children who may escape 
poverty at home for a far worse, if sti 
undisclosed fate abroad, 
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"R. C, MANKAD AND D.H. SHUKLA, 
"JJ. > 


Fuljibhai Motibhai Govabhai ‘Dela, 
Appellant _v. Fakirmehmad  Saiyedali 
Saiyed and others, Respondents. 


First Appeal No, 955 >f 1978, D/- 15-3- 
1982.** ` 


Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Quantum of damages — 
Determination of — Negligence of irjur- 
ed in treatment of his injury — Whether 
relevant factor. 


In the instant case, ~he claimant to 
compensation suffered =rom the fracture 
of a bone in an accidert. He was taken 
to a hospital where a surgeon put the 
injured part in plaster and directed him 
to visit the hospital again after a month 
and a half. However, the claimant had 
severe pains after abovt four days and 
he, went to a bone-setter and never went 
to the hospital. The ‘Tribunal, while 
awarding compensation, reduced the 
amount of compensation by 40 per cent 
by taking the conduct of the claimant 
in going to the bone-se-:ter instead of be- 
ing treated by a competent surgeon, 
amounting to contributory negligence. In 
the present: appeal by the claimanf in 
which this reduction’ was objected te,- 

Held that the conduct of the claimant 
could not: be considered as contributory 
negligence at all, The contributory. regli- 
gence is-the fault on the part of chim- 
ant in the.very occurrance of the acci- 
dent, So far as the appellant was con- 
cerned, he was- not alleged. to have been 
in any way guilty of contributory regli- 
gence for the occurrence of the accident. 
The conduct of the appellant which is 
indisputedly subsequen: to the acc-dent 
and cannot be termed as- ‘contributory 
negligence at all, Furtner, it could not 
be: said that. in choosing to. go to a kone- 
setter, the appellant was guilty of any 
negligence on his side. There was no evi- 
dence. whatever .on this point to .come to 
the conclusion that the mal-union o= the 
bones was the result of negligence on the 
part of-the bone-sette>. ‘It - cannot ba 


*Only portions approved for reporting by 
High Court are reported here. | 


**A cainst ‘decision of. J: P. Desai, Motor 
Accidents: Claims Tr.bunal, . Mehsana, 
in M.A.C.T. Appln. No. 107° of. 1977. 
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said: that because the- claimant ap- 
proaches a bone-setter for his treatment, 
he is per se guilty of any negligence., 
Negligence is a question of fact in each 
case which is required to be prov2d. by 
leading cogent evidence in that regard. 


. (Pera 14) 
‘There is another prniciple which 
would have its play in an appropriate 


‘case, That is the principle of the duty of 


the claimant to mitigate his loss. That 
principle is not atttracted at all in this 
matter, there is no evidence in that con- 
nection and at no stage has the matter 
been tried and discussed from that point 
of. view. (Para 15) 

Miss V, P. Shah with Miss Doshit, for 
Appellant; P. V. Nanavati (for Nos. 1, 2 
and 3) and Arun K. Shah (for No. 4), for 
Respondents, 


SHUKLA, J.:.— x x xX x 
2. x x x x x x 
3. The circumstances under which 


the appellant received injuries in the 
motor accident arose.as under:— 

The present appellant . and others were 
proceeding to Unjha in a trailer of. Dala- 
sing Bhathiohai, attached to the tractor, 
with their agricultural produce, It is al- 
leged that when the tractor crossed the 
river bridge between Moti Dau and Nani 
Dau, a public carrier belonging ‘to re- 
spondent No. 1 and driven by respon- 
dent No,..2 went from behind and dash- - 
ed against ithe right side of the trailer, ` 
on account of which: impact the tractor . 
and the trailer .were. thrown. in a pit 
which was situated by the side of -the 
road and the trailer capsized. The gunny 
bags which were lying in the tractor. fell 
down and the appellant and his other 
companions were injured. By that time, 
a bus belcnging. to.S. T. Corporation 
came from the opposite direction. . The 


public carrier of respondent’ No. 1 and 


the S. T. bus collided. The appellant 
was removed to the Civil Hospital, Meh- 
sana.and from there he was removed to 
the Civil Hospital, Ahmedabad. The in- 
jured part of his body was put into a | 
plaster and he was discharged from the 
Civil Hospital, Ahmedabad after about 


four days. He was directed to go to the 
‘Civil Hospital after about: a month and 


a. halt. ‘However, the appellant felt 
severe pain about four days after. and 
he went to a bone-setter at Ahmedabad 
and then ke did not'go.to the Civil Hog- 
pital at all. On 7-4-1977, he was examin- 
ed. by Dr, Lalbhai, Orthopaedic Surgeon 
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at the Civil Hospital, Mehsana and his 
permanent disability owas ascertained. ` 
He was stated to have sustained perma-< 
nent disability to the extent of 60 per 
cent and his case was that he was unable 
to carry on his agricultural pursuits 
himself and ‘was therefore required to 
engage a ‘Sathi’ for doing agricultural 
work. Consequently, as pointed out 
above, the appellant Fuljibhai claimed 
compensation of Rs, 50,000 from the 
owner and driverofthe public carrier as 
well as from the Insurance Company, 
being respondent No. 3 and also from the 
State Road Transport Corporation being 
respondent No. 4 and the dirver of the 
bus being respondent No. 5 

4-5. x x X x x X 

6. The Tribunal framed issues out of 
the contentions of the rival sides. The 
Tribunal held that the cause of the acci- 
dert could be attributed to the negli- 


‘gence of the driver of the public carrier 


and that the S, T. bus driver could not 
be held guilty of negligence in that oc- 
currence, In other words, the liability to 
pay compensation was cast on respon- 
dents Nos. 1, 2 and 3, whereas respon- 
dents Nos. 4 and 5 were completely ex- 
onerated from any liability to pay com- 
pensation to the appellant, The Tribunal 
‘further held that the tractor driver was 
not responsible for the occurrence of the 
accident, The Tribunal, however, held 
that the appellant himself was guilty of 
‘contributory negligence on account of 
‘the fact that he went to take the treat- 
ment of a bone-setter instead of conti- 
nung the treatment by a competent 
‘surgeon. So holding, he reduced the 
amount of compensation by 40 per cent 
by taking the conduct of the appellant 
amounting to contributory negligence to 
the extent of 60 per cent. The grievance 
of the appellant is directed substantially 
against- this reduction of compensation 
‘payable to him on account of alleged 
contributory PERE on his pi 


7. xX x x x x 

& Dr. Lalbhal Maganbhai (Exh, 113), 
petitioner’s witness No. 12, is examined 
as a witness, He has stated in his deposi- 
tion that he examined the appellant on 
25-8-1975 at his residence, He had issued 
a certificate to the appellant which is to 
ke found at Exh. 114. 
` He assessed the disability of the left 
lower limb at 73%. X-ray dated 22-8- 
1977 revealed malunited fracture of 
tibial | condyle; He again examined the 
appellant on 23-3-1978 at his private 
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‘the Tribunal .reduced the 
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clinic, He found the disability to the ex- 
tent of 60 per cent. He stated in his 
cross-examination, that he had assessed 
the disability by reference to the book 
named “Disability & Evaluation” by 
Henry Kesstler. He further stated in his 
cross~examination that there were. no 
chances of the further reduction in dis- 
ability. Dr, Lalbhai -stated in his cross- 


‘examination that had they continued the 


treatment by an Orthopaedic Surgeon, 
then no disability might have been left 
or at any rate the disability would have 
been much less, He in terms stated that 
the cause of disability was want of pro- 
per treatment. In cross-€xamination by. 
Mr. Oza, Dr. Lalbhai stated that the ap- 
pellant had left the hospital against the 
medical advice and therefore he could 
not treat him. We may note at this stage 
that Mr. P. V. Nanavati leaned a great 
deal upon this statement of Dr. Lalbhai 
while pleading that. the contributory 
negligence of the appellant was rightly 
estimated by the Tribunal relying upon 
this part of Dr. Lalbhai’s deposition, But 
about it later. 

9. The Tribunal has discussed in our 
opinion quite correctly the circumstances 
of the appellant which was sadly brought 
about by the accident. The Tribunal 
took into account that the appellant. sus- 
tained a fracture and was required to be 
hospitalised. The Tribunal “awarded a 
sum of Rs. 10,000 as compensation -for 
pain, suffering and the permanent dis- 
ability suffered: by the appellant. The 
Tribunal further awarded Rs, 1,000 to- 
wards medical and other expenses which 
the appellant was required to incur: for 
taking treatment, The Tribynal further 
awarded Rs, 1,500 as the actual economic 
loss suffered by the appellant because of 
six months’ confinement in bed, and fur- 
ther awarded Rs. 27,000 for future eco- 
nomic loss, Thus the Tribunal awarded 
to the appellant Rs, 38,500 as a com- 
pensation. 

10. The Tribunal, honcver was ot 
the view that the appellant. was guilty 
of contributory negligence in leaving 


the medical treatment by an Orthopae- 


dic: Surgeon -and choosing instead to take 
treatment of a bone-setter, On this count, 
compensation 
payable to the appellant by 60 per cent 
and awarded net compensation of the 
amount of Rs. oe 

11-13. x x “Kis F 

14. The Tribunal had assessed ~ the 
contributory negligence of the appellant 


A 


«fherefore we set 
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to the extent of 60 per cent and the 
said contributory negligence was based 
upon the failure on the part. of the ap- 
pellant to continue the treatment by a 


surgeon and in choosing ‘to take the .- 


treatment of a bone-setter. We fail ‘to 
understand how, in the first place, this 
can -be considered as ccntributory. negli- 










lgence at all. The Tribunal, with: respect, 


misconceived what is contributory 


e very occurrence of the accident. So 
far as the present appellant is concern- 
ed, he is not alleged to have been in any 
way guilty of 
Ifor the occurrence of che accident. The 
Tribunal, however, decucted 60 per cent 
of the compensation payable to the ap- 
pellant on the ground that he did not 
take the proper treatrrent with the re- 
sult that he came to suffer permanent 


' disability. which he wculd not have suf- 
. fered had he taken the proper treatment, 
{This conduct of the. 


eppellant is indis- 
putedly . subsequent to the accident and 


cannot be termed -as contributory: negli- - 
'lgence at all. Mr, 


Nanavati could not 
address us to persuade us that the 60 per 


‘cent disability should be taken as on 


contributory negligence 
Secondly, we may 


-account of the 
of the appellant. 


-clarify that we do noz agree with the 
“Tribunal that in choosing ‘to 
-Ibone-setter, the appel_ant was: guilty of 
Jany negligence on. his side. There is ‘no = 


go to a 


evidence -whatever on this. point to come 


‘Ito the conclusion that the malunion was 


Ithe. result. of the negligence on the part 
of the -bone-setter. It cannot be said that 


_|because the claimant approaches a bone- 


jsetter for his treatmert,. he is per se 


“iguilty. of . any negligence. Negligence is 
-fa- question of fact in zach case which is 


required to be proved. by leading cogent 
evidence in that regard, 


“15. ‘There is another principle which 
would have its play ia an appropriate 
case. That is the principle of the duty of 
the claimant to mitigete his. loss, That 


principle is not attracted at all in this. 


atter, there is no ev.dence in that con- 


ection. and. at-no stage has the matter. 


een tried: and discuss:d from that. point 


_ fof view, We, therefor2, do not find any 
"substance, whichever way we look. at, 
in the Tribunal’s finding holding the ap-- 


pellant guilty of centributory ` negli- 
gence to the extent o2 60 per cent . and 
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l chhodbhai Patel and 
` dents, 


contrikutory negligence . 


asice - the,..Tribunalľ’s- 
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finding as regards the contributory negli- 
gence of the appellant, 

Appeal: partly allowed, 
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Motor Vehicles Act (4 of 1939), Ss. $1, 
110B —- Bombay Motor Vehicles Rules 
(1959), Rr. 146 and 213 — Negligence — 
Leaving vehicle in dangerous position — 
Tractor-cum-irailer were so parked that 
the right wheels were on asphalt road 
and left side wheels on kuchha road —~ 
‘Dark and foggy night — No red-lights 
and reflectors on rear side of tractor and 
trailer — Deceased who was coming on 
scooter could not notice tractor and con- 
sequently the scooter collided with — the 
trailer — Deceased, the scooter driver, 
lost his life — Held that there was neg- 
ligence on the part of tractor-driver, 

The trailer attached with the tractor 
‘was stationed without taking the requi- 
site and the statutory precautions such 
as the reflectors and the red-light at the 
rear with the result that the deceased 
who. was coming on scooter, could not 
notice the tractor and consequently the 
accident occurred, wherein the ‘scooter 
driver lost his life. The’ tractor and the 
trailer were so standing that the ‘right 
‘wheels were on the asphalt road and left 
‘side’ wheels were on the Kuchha road. 
The tractor and trailer were so parked 
that the left-hand rear wheel” was . on 
the edge of the asphalt road, whereas 


there was a distance of about 15 feet 


between the right’ hand side wheel and 
the edge of the asphalt road, on the right 
side of the tractor atid the trailer. Thera 


-was a think fog all along the highway 


‘and it was a dark night, There were no 
red-lights- and ‘reflectors on the rear 


“side of the tractor and the trailer. 


"Only portions approved for reporting 
by High Court are reported here, ` 


| “Against decision of Nagin N. Gandhi, 


Motor Accidents (Claims Tribunal, 
Surat in M.A.C. Petn, No. 103 of 1977. 


. GZ/GZ/C907/82/LGC 
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Held that the driver of the tractor 
could not be exonerated from the 


charge of negligence. The first act of 
negligence on the part of driver consist- 
ed of the manner in which he had park- 
. ed the tractor and the trailer. The other 
ground to hold the driver guilty of negli- 
gence was that he had parked the trac- 
tor and the trailer without the efficient 
back-lights and reflectors, 

(Paras 2, 11, 21, 22, 23, 28) 
the tractor-cum-trailer was 
parked on the left side of the asphalt 
road, it would still not exonerate the 
driver from negligence as in fact it was 
his duty under the circumstances of the 
case to park his tractor and trailer ab- 
solutely off the asphalt road and on the 
Kuchha strip so that the entire asphalt 
road would be left open and unobstruct- 
ed for the other users of the highway. 
There was no reason why the driver did 
not park the tractor and the trailer en- 
tirely off the asphalt road so as to avoid 
all possibility of an accident. This is all 
more so as the tractor lay on the road 
in the darkness of the night which fur- 


Although 


ther was a foggy one. (Para 21) 
Further, Rules 213 and 246 of the 
Bombay Motor Vehicles Rules clearly 


show that it was not enough for the Tri- 
bunal to find the presence of a red-light 
and the reflector in the Panchnama, but 
the Tribunal’s conscience’ should also 
have been satisfied that both of them 
. were in efficient condition and that re- 
flectors were kept “unobscured- and 
clean”, These statutory rules are framed 
for the safety of the traffic and the vio- 
lation of these rules endanger the lives 
as well as safety of the property. These 
rules cannot therefore be lightly. violat- 
ed, There is a purpose in framing them 
and those who use the vehicles on the 
road must give due regard to them and 
must comply with them. The ‘Tribunal 
was quite in the wrong in  exonerating 
the driver from negligence merely on 
finding the mention of the red-light and 
the reflectors in the Panchnama, with- 
out further ascertaining whether both 
were kept in a working and efficient 
condition. (Para 26) 
Cases Referred: Chronological Paras 
1978 ACJ 130: 1978 TAC 204 (Guj) 27 
1977 ACJ 416 (Guj) 21 

S. N, Shelat with Suresh C, Shah, for 
Appellants; P. R. Jani, for Respondents 
Nos. 1; 3 and 4. 

SHUKLA, J.— This appeal arises out 
of the order of the Motor Accidents 


Hirabhai 


‘Claims Tribunal af Surat wheraby 


the 
claim petition of the appellants filed þe- 
fore it, bearing No. 103 of 1977 was dis- 
missed. 

2. The relevant facts giving rise ‘to 
the aforesaid petition may be ad, as 
under:— 

The appellants are the widow, minor 
sons, minor daughter and parents of the 
deceased Nilamchand Sadilal Sharma 
who met with a fatal motor accident at 
about 7-40. P.M. on December 24, 1976. 


` The deceased had: gone to the kouse of 


his in-laws at village Gangadhara on 
scooter, bearing No. GTR 4557 belong- 
ing to one Chhabildas Khushaldas Modi. 
The deceased started from his  in-law’s 
house at about 7-00 or 7-15 P.M. having 
on the pillion of the scooter his brother- 
in-law, Ramesh, aged about 10 or il 
years. It. is the case of the appellants 
that there was thick fog all along the 
highway. When deceased reached be- 
tween village Kumbharia and Rang 
Kutir, the scooter collided with a trailer 
attached to the tractor, which was sta- 
tioned on the left side of the road. It 
was the further case of the appellant, 
that the trailer attsched with the trac- 
tor was stationed without taking the 
requisite and the statutory precautions 
such as the reflectors and the red-light 
at the rear with the result that the de- 
ceased could not notice the tractor and 
consequently the accident occurred, 
wherein the scooter driver lost his life. 
The tractor was facing Surat and did not 
have the lights either in the front or in 
the rear. The deceased sustained serious 
injuries as a result of which he died 
there and then and Ramesh, who was 
sitting on the pillion, also received in- 
juries on his head and became unconsci- 
ous. One Yogesh Nagjibhai Tailor who 
came on a Bullet Motor Cycle, removed 


Ramesh in the rickshaw to the Civil 
Hospital, Surat. 

3. According to the appellants, the 
deceased. was 26 years of age at the 
material time. He was very intelligent; 
hard-working and the only ` earning- 


member of the famiy, consisting of the © 


deceased, ‘the widow, three minor child- 
ren and the parents. The appellants 
claimed compensatior. of Rs. 75,000 for 


the death of the deceased from the re~ 


spondents, the respondent No, 1 being 


the owner of the tractor and respondent- 


No. 4 being the driver of it. Respondents 


Nos. 2 and 3 are the National Insurance . 


Co, Ltd, and its branch office at Surat, 


ALR 
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å. . The petitioner was resisted by the 
respondents by their written statements 
(Exhs. 19 and 23). The defence of re- 
spondent No. 1 and respondent No. 4 is 
to the effect that there was no negli- 
gence, much less rashness on the part of 
respondest No, 4 in the occurrence of 
the accident. They dened that there 
were- no reflectors on the tractor and the 
trailer, They also denied that there was 
a thick fog on account of which.the de- 
ceased could not see the tractor and the 
trailer.. According to them, the accident 
occurred only on account of the negli- 
gence on the part of the deceased him- 


self and that they were not in any way’ 


responsible for it. They submitted that 
the tractor arid the traer were kept. on 
the left side of the road in such a man- 
ner that a part of it was on the Kuchha 
road and they had als placed stones 
around so as to permit the safe passing 
of the vehicular traffic en the road. They 
further submitted that the tractor was 
required to be stationed because the rear 
left tube of the wheel was punctured. 
The respondents also denied the quan- 
tum of compensation c.aimed by. the 
appellants. 


5. The Tribunal framed issues at 
Exh. 30. The Tribunal found that deceas- 
ed Nilamchand Sadilal Sharma did die 
in the motor accident which occurred on 
December 24, 1976 at 7-40 P.M. near 


` the culvert on the road in between Kum-. 


bharia and Rang Kutir in the District of 
Surat, However, on the question of neg- 
ligence, the Tribunal fcund that the de- 
ceased died as a result of his own negli- 
gence and not on account of any negli- 
gence on the part of tae driver of the 
tractor. In view of suck a finding on the 


question of negligence, the Tribunal did’ 


not consider.at all the claim of the ap- 


pellants stating that the finding on. that. 
question did not arise. “he Tribunal also. 


did not answer the isste regarding the 
vicarious liability of respondent No. 1 
for the alleged negligence on the part of 
the driver,. respondent No. 4. In, that 
view of the Tribunal, the application. was 
dismissed with no order as- to costs, 


‘6. Being dissatisfied with the order 
of the Tribunal, the apoellants nave: fil- 
ed the present. appeal. 

12-3-1982, 

7. The appellants alleged negligence 
on. the part of respondent No. 4, the dri- 
ver, on the ground thas the latter had 
parked the tractor and the trailer in a 
negligent manner and łn disregard of 
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the safety and convenience of the other 
users of the road and in violation of the 
statutory rules. They further alleged 
negligence to him on the ground that 
besides negligently parking: the tractor 
and the trailer on the asphalt road, the 
further negligence consisted of the fact 
that he had kept the ‘tractor and the 
trailer unattended and without the rear 
red-lights and the reflectors. 


8. The appellant; alleged that thus 
the accident occurred solely on account 
of the negligence of respondent No. 4 
for which the respondent No, 1, being 
the owner of the tractor and the trailer, 
is vicariously liable, ` 


9. As indicated above, the Tribunal 
disbelieved the appellants in regard to 
their allegation of negligence against re- 
spondent No, 4 and dismissed their appli- 
cation. On close perusal of the evidence, 
we are of the view that the Tribunal 
was not right in its appreciation of the 
evidence on the record and that it erred 
in dismissing the application. 

10. We shall now proceed to appre- 
ciate the relevant evidence on the re-: 
cord of the case. 


11. Rameshbhai Vasudev Sharma 
(PW 3) was on the pillion of the scooter 
when the accident occurred. He was 
round about 10 to 11 years of age at the 
relevant time. He deposed that they left 
Gangadhara between 6-30 and 6-45 p.m. 
and in his cross-examination he deposed ` 
that the accident occurred about 45 
minutes after they started from Ganga- 
dhara. The time of the accident was, 
therefore, 7-15 to 7-30 P.M. It was the 
month of December, to be precise, 24th 
December, 1976, on which day the acci- 
dent occurred, -and therefore, it can easi- 
ly by realised that there must have been 
complete darkness. Further, Ramesh- 
‘bhai has stated that the atmosphere was 
foggy. These are the facts which are not 
assailed and we shall be on a firm ground 
when we proceed to appreciate other 
facts in this background, namely that 
the accident occurred on-a dark foggy 
night: Rameshbhai has further deposed 
that when they reached near Puna Kum- 
tharia, the scooter collided with the 
trailer attached to the tractor which was 
parked on the left-hand side of the road. 
The tractor was facing Surat. He has 
further deposed that as it was night time, - 
the trailer could not be seen and he has 
also stated in clear- terms that there 
were no back-lights either on the trailer 
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or on the tractor. He sustained injuries 
on his head and was removed to the 
hospital at Surat. The first factor to be 
oted about this witness is that his pre- 
sence at the time of the accident is un- 
ssailable and is unassailed. In his cross- 
xamination, Rameshbhai has further 
ated that even reflectors were not to 
found on the back of the trailer. After 
the occurrence of the accident, while 
he was lying with his feet underneath 
the trailer and his head out of it, he ob- 
served that there were no reflectors to 
the trailer. He stated in his cross-exam-~ 
ination that he could not see the other 
parts of the trailer because there was 
darkness. He could not even see the 
wheels of the trailer. There was. one 
truck running from the opposite direc- 
- tion with full lights on, He stated that 
he saw the lights of the truck for the 
first time when it was hardly at a dis- 
tance of 15 to 20 feet from the scooter. 
One significant fact stated by him in his 
ross-examination is that the tractor and 
he trailer were so standing that the 
ight wheels were on the asphalt road 
d left side wheels were on the Kuchha 
ad, 


12, The noticeable feature of this 
witness is that he has in unmistakable 
terms stated about the manner in which 
the tractor was parked on the asphalt 
road and the fact that there were no 
back-lights and reflectors either on- the 
tractor or on the trailer. 


13. The Tribunal has dishelieved this 
witness on the supposed ground that his 
evidence contradicts the contents of a 
Panchnama (Ext. 42) wherein the pre- 
i sence- of back-lights and the reflectors 
is mentioned. He has disbelieved him 
also on the ground that if there was such 
fog in the atmosphere in the dark night 
that he-could not see the wheels and 
other parts of the trailer he also could 
not have seen whether there were back- 
lights and reflectors on the'trailer. We 
are of the view thas the. Tribunal has 
not appreciated: the evidence of this wit- 
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ness correctiy. It may be observed that. 


although Rameshbhai categorically stat- 
ed in. his evidence that there were no 


back-lights either on the trailer or- on- 
the tractor, this statement of his-is not 


assailed in his .cross-examination, ` It may 
further be observed -that Rameshbhai 
has nowhere mentioned:-about the. 
sence or the absence of the reflectors in 
his examination-in-chief. and that. that 


fact was put to him only in “his cross-. 


pre- 


Hirabhai 


examination, If he wanted to concoct 
the story about the reflectors, he would 
have straightway said about the aksence 
of the reflectors in his very examination- 
in-chief. We do not ind any cogent rea- 


son to disbelieve the say of this young 


eye-witness, 


14.. The second witness on the point 
is one Gurudevsinh Variyamsinh (PW 4), 
This witness knew the deceased as both 
were staying in the same locality. When 


he learnt the news of the accident, he 


went on the scooter to the place of the 
occurrence and reached there at about 
8-00 P.M. He saw the dead body of the 
deceased Nilamchand which was lying 
near the trailer attached to the tractor. 
He deposed in his examination-in-chief 


that the lights of the tractor were off 


and there was no reflector on the trailer, 
He returned to his locality and informed 
the persons of the locality that Nilam- 
chand was lying dead, He returned to 
the place of occurrence, reaching there 
at 9-00 P.M. At abcut 10-00 P.M. Po- 
lice from Rander came and made the. 
Panchnama of the place of occurrence. 
At about 2-00 or 2-30 A.M., he signed 


as one of the Panchas to the Panchnama. 


In his . cross-examination, Gurudevsinh 
stated that he could not say what was 
the number. of the ‘trailer and the: trac- 
tor and also could not say whether the 


reflector had fallen down or that it was 


not at all fixed, He also could not re- 
member whether it was written in the 
Panchnama that there were no reflec~ 
tors at the back of the trailer. He did 
not inform the police that there was no 
reflector. He also did not ascertain as to 
whether the back-light was in a working 
condition or not, 


15. 
witness also. The grounds of 
are that the deposition of this 
runs counter to the Panchnama and also 
on the ground that if he had really gone 
to the scene of occurrence, he would 
have remembered the number of the 
trailer and the tractor and could also 
have given other details, 
his cross-examination was directed. It is 
also pointed:out by the Tribunal that 
this. witness stated as residing in the 
same locality as the deceased did -and 
therefore he was interested in support- 
ing-the appellants’ claim. In this 
also, we must observe that the. Tribunal 
has not made a correct approach in ap- 
preciating the evidence, We may point 
out ‘a fact in the evidence on the record 


disbelief 


A.L RB, ` 


The Tribunal has disbelieved this 


witness 


about which, 


case- 


¥ 


á, 
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of the case which is very significant and 
though prima facie it may appear to be 
trivial, it must be given due weight in 
the light of the fact that its significance 
emerges from the deposition of an inde- 
pendent witness, Gurudevsinh has stated 
in the last.part of his examination-in- 
chief that he left the scene of occur- 
rence after the dead body was removed 
to Civil Hospital at about 2-00 or 2-30 
A.M. Now, if we peruse the deposition 
of Dr. Subhashchandra Chandulal Soni 
(PW 2), it would be noticed that accord- 
ing to this witness, the dead body of 
Nilamchand was brought to the hospi- 
tal for having its post-mortem examina- 
tion at about 3-45 A.M, Had Gurudev- 


sinh not been to the scene of occurrence, . 


this synchronization of the time would 
not have come out of his evidence. -It 
matters little, in our opinion, whether 
he remembered the number of the tral- 


ler and the tractor or whether the reflec. 


tors had fallen down or not. We are 
not prepared to impeach the evidence of 
this witness on such counts, 
not call him a partisan witness also be- 
cause he has nothing to lose or gain by 
his evidence, The Tribunal disbelieved 
him also on the ground that. the witness 


has stated that he had signed a Panch-. 


nama, whereas he does not appear ic be 
one of the attesting witnesses to the 
Panchnama (Exh, 42). It is not clear to 
us whether the Panchnama of. the dead 
body was made or not, but in the nor- 
mal course of events, the Panchnama of 
the dead body would be made and it is 
not unlikely that Gurudevsinh had sign- 
ed this Panchnama:of the dead body. He 
has stated that there were four persons; 
who had signed the Panchnama and that 
statement of his goes to corroborate the 


view which we are taking,. and it is 
possible that the two Panchas_ signed 
one Panchnama and the other two- 


Panchas signed the second Panchnama 
which of course is not on the record of 
the case. Suffice-it to say that we are not 
convinced about the -reasons given by 
the Tribunal in serial sug witness 


16: ‘Keeping in y faind T salient fèar 
tures of the deposition of :these two wit- 
nesses, namely, Rameshbhai and. Guru- 
devsinh, wë may now - examine the 
Panchnama (Exh: 42) which had- bèen 
brought ön the’ record by the consent of 
the. rival sides. The following facts 
emerge from the Panchnama (Exh, .42)s= 
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We weuld - 


The road was proceeding east-west, : 
the asphalted portion of the road was,- 
20 feet in width north-south and there., 
were Kuchha shoulders on both the sides: 


of three feet width. The trailer was 6. 


feet 9 inches in width and the length of; 
the tractor and the trailer taken |. toge- 
ther was 25 feet, The following further _ 
facts may be more closely noted:— 


‘The Kuchha strip from the rear left- 2 
hand wheel was three feet, whereas the - 


right-hand edge of the asphalt voad was ` 
15 feet. 


17. The Tribunal has see E l 
the driver had taken all possible pre-. 
cautions to park the tractor and the 
trailer on the correct side of the road. 
We do not agree with this view of his 
as in our opinion the driver ought to’ 
have taken care to park the tractor and 
the trailer completely on the Kuchha 
road, There is nothing to indicate in ‘the ` 
evidence that the earth by the side 
of the Kuchha strip was so low in level. 
that the tractor and the trailer could not . 
have been parked on the Kuchha strip. 
It was further be noticed from the 
Panchnama that one of the whesls of 
the tractor rested on the jack as in fact 
the tractor was required to be parked 
because the tube of the left reae wheel 
was punctured. At the time of the acci- 
dent, the driver was not at the scene of 
occurrence. The tractor was, therefore; 
from the inception parked under such 
circumstgnces that it was to lie on the 
road for'a fairly long time. 


18. So far as the rear lights are côn- 
cerned, it is found - stated that at the 
back of the tractor, there was a  whitd: 
light which was connected and that tha. 
tractor had two reflectors at the back’ 
and a red-light on the right side at thè 
rear. 


19. There were no Bbrake-marks' 
found, There were stones arranged on’ 
the right side of the tractor, The Panch-~-' 
nama was made at about 7-00 or 8-00' 
A. M: on 25-12-1976, 


. 20. We shall now discuss tiie "Abbie. 
gence or otherwise on the part of thé 
respondent No. 4 in the light of the. 
aforesaid evidence consisting af the dé-. 
position of Rameshbhai and Gurudev- 
sinh and the contents of the Panchnama: 
(Exh: 42) in the further light of the sta-' 
tutory rules framet] under the Motor 
Vehicles Act, 1939. : 

21. hs fect ot OF cadigcase on 
part of respondent No; 4 csnsists of shel 
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‘imanner in which he had parked the 
tractor and the trailer. According to the 
aforesaid evidence, the tractor and 
trailer were so parked that the left-hand 


rear wheel was on the edge of the as~- 


phalt road, whereas there was a distance 


of about 15 feet between the: right hand’ 
‘asphalt: 


side wheel and the edge of the 
road on the right side of the tractor and 
the trailer. There is no reason why. the 
respondent No, 4-driver did not park the 
tractor and the trailer entirely off the 


asphalt road so as to avoid all possibility . 


of an accident, This is all the more so 
as the tractor lay on -the road in the 
darkness cf the night which further was 
a foggy one according to the deposition 


also found in the case of British India 
Insurance Co. Ltd. v. Khagesh Deven~ 
draprasad Jani, reported in 1977 ACJ 


416 (Guj). It is found observed in the. 
judgment that there was evidence estab- | 


lishing facts that the truck on the. tar 
road had been parked because its tyre 
had burst on the tar. road itself and the 
front left wheel had been 


were on, the fact remained. 
truck was an obstruction on | the 


that the 


when the other road users on the na- 
tional highway would find such a park- 
ed vehicle a great obstacle because the 
‘truck-driver had, not taken ordinary 
precautions to park the truck 
Kuchha portion of the road. It is found 
observed further as under:— | 


-"“There was no question of | ‘any extra 
precaution in such cases but teachings: of 


the ordinary experience would -have re- . 


quired the truck.-driver to..take-the nor- 
mal precaution not. to occupy . 
of this road when other road users on 
this national highway would be -so seri- 
ously obstructed, Traffic on such a dark 


night would be going with a fair. amount . 


of.speed on this highway and. conditions 
of our Indian roads would have taught 


lesson to such a driver that the ‘vehicle | 


coming with lights” on- night easily 
dazzle the vehicle cn the opposite 


resulting iñ- loss of vision and’ -loss .of 


nerve so that the driver would have to` 


bounce on such a’ parked truck, 
The identical: position -is found 
present case. ‘Although the tractor-cum- 
trailer was parked on- the left-side of the 
asphalt road, it would: still not 
rate the--respondent No. 4 from : -negli- 
jgence as-in fact. it .was:his.duty . under. 
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‘the presence of the 


_ slightly on. 
the Kuchha road. Even though the. lights . 


high- 
way road because it was a dark night . 


on the 
- examining the two witnesses, 


so much. 


' with the appellants’ witnesses:.and 


‘ whether .at the relevant time: - 
side: 


‘exone- 
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the circumstances o2 the case to park 
his’ tractor and trailer absolutely off the 
asphalt road and on the Kuchha strip so 
that the. entire asphalt road would be 
left open“ and -unobszructed for the other 
users of the highway. ‘So much about 
the careless parking of the tractor-cum- 
trailer on the roac - during the foggy 


l 


- night. 


‘22. The other srcund to hold respon- 
dent No, 4 guilty of negligence. is that 
he had parked:-the. tractor and: the. trailer 
without the efficient back-lights and ře- 
lectors. 


23. We have absan eater 
we discussed the evidence of Ramesh- 


~ bhai and Gurudevsinh that both of them 
of Rameshbhai. A similar situation was.- 


have stated’ that there were no red-lights 
and ‘~eflectors on the rear side ‘of the 
tractor and the trailer. As observed’ by 
us ‘earlier, we do not find any’ 
reason to distrust the say of these two 


‘witnesses, The Tribunal has relied upon 


the contents of a , Panchnama wherein 
e red-lights and the 
reflectors is stated: It is true that there 
is inconsistency between the say of the 


two witnesses and:the Panchnama, -but!- 
even if we go by the contents oz the 
Panchnama it is necessary that the re- 


spondents should show that at the rel-|. 
evant time the red‘lishts and the reflec-|. 


tors were in an efficient working- order. 
It is under these circumstances thet the 
question of onus arises, The 
have discharged the initial burden by 
both ‘of 
whom stated: about the absence of the 
red-lights-and the. reflectors on the rear 
of the tractor and'the trailer. 
then‘ for the respondents to ‘prove that 
not anly both were «present on the 
vehicle but that both ‘were in. ‘werking 
condition, We -have! no evidence on this 
point. The respondenis’ have led no. evi- 
dence whatever and we are . left: re 
the 
Panchnama. The Panchnama was’, drawn 
on the next day morning and. therefore, 
it would be no evidence on the question 
the red- 
lights and the reflectors on the-reear of 
the tractor and the trailer were in work- 
ing condition or-not.-We may Note here 
the relevant statutory. position.. 5,81 of 


o ae the: Motor ‘Vehicles ‘Act; -1939-runs in the 


following ‘terms:— ` > 


"No person in char Je of a motor vehi: 
cle shall” cause or allow the vehicle or 


any trailer to remain at rest.on any road: 


in.such a position :or. in such a.condition 


“while. 


cogent) 


appellants]. 


It wasi. 
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or in súch circumstances as to cause or 
be likely to cause dang=r, obstruction or 
undue inconvenience to the other 
of the road.” 

In continuation of this section, we may 
read the relevant portim of Rule 146 of 
the Bombay Motor Vehicles Rules, 1959, 
which runs as under:-— 

“146. Lamps:— (1) Seve as hereinafter 
provided, every motor vehicle while in a 
public place during the period between 
half an hour after sunset and half an 
hour before sunrise and at any other 
time when there is no sufficient light to 
render clearly discernib-e persons and 
vehicles on the road at a distance of 150 
metres ahead; shall carry the following 
lamps (hereinafter referred to as “obli- 
gatory front lamps)’:— 

“Provided that when a motor vehicle 
is drawing another vehicle or vehicles 
and the distance between such ‘vehicles 
does not exceed 1.5 metres it shall not, 
subject to any other provision of these 
rules be necessary for the drawn vehicles 
to carry obligatory front lamps or for any 
save the last drawn vefricle to carry a 
rear lamp or a lamp illuminating the 
rear registration mark. (emphasis sup- 
plied). 

24. Sub-rules (5) and (6) of Rule 146 
run as under:-— 


(5) The rear lamp shall be fixed 
either on the centre lire of the vehicle 
or to the right hand side and, save in 
the case of a transport vehicle, at ‘a 
height of not more than one metre from 
the ground. In the case of a transport 
vehicle the rear light may be fixed at 
such level as may be nezassary to illumi- 
nate the registration merk.” 

` (6) Where a trailer is being drawn by 
a motor vehicle, other chan the drawn 
part of an articulated vehicle, a lamp of 
as nearly as possible the same size‘ and 
power as the rear lamp and showing a 
red light to the rear shall be affixed to 
the trailer vertically..abcve or below the 
rear lamp at a distance of not less than 
fifty centimetres or more than one metre 
from the rear lamp.” 

25. These rules may further be read 
with Rule 213 which relates to the -ques- 
tion of fitment of reflectors. Rule 213 
runs as under: —- 

“213. Fitment of reflectors— (1) Every 
transport vehicle other taan motor cab 
shall be fitted with— 

(a) two rear red .refleztors having dia- 
meter of not less than 76 millimetres 
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each across rafters on both the sides of 
the body, and 

(b) one green refiector having a dia- 
meter of not less than 76 millimetres on 


the front side of -the load body 
at the, extreme right and fac- 
ing to the front, at a height between 


1.2 to 1.5 metres from the ground level. 


(2) The reflectors referred to in sub- 
rule (1) shall, while the vehicle is in a 
public place during the period between 
half an hour after sunset and half an 
hour before sunrise and at any other 
time when there is no sufficient light to 
render clearly discernible persons and 
vehicles on the road at a distance of 160 
metres be kept unobscured and clean.” 


20. These rules, therefore, clearly 
show that it was not enough for the Tri- 
bunal to fird the presence of a red-light 
and the-reflector in ‘the Panchnama, 
but the Tribunal’s conscience should 
also have been satisfied that both of them 
were in (efficient condition and that re- 
flectors were kept ‘“unobscured and 
clean”. We cannot lose sight of the most 
important fact that these statutory rules 
are framed for the safety of the traffic 
and that the violation of these rules 
endanger the lives as well as safety of 
the property, These rules cannot there- 
fore be lightly violated. There is a pur- 


` pose in framing them and those who use 


the vehicles on the road must give due 
regard to them and must 
them. The Tribunal was quite 
wrong in exonerating respondent No. 4 
from negligence merely on finding the 
mention of the red-light and the reflec- 
tors in the Panchnama, without further 
ascertaining whether both were kept in 
a working and efficient condition, We 
are not prepared to assume without the 
necessary evidence on the record of the 
case that both of them were in fact effi- 
cient and in working order at the rel- 
evant time. ae 
‘27.. A similar question arose before 
the Division Bench of this Court in the 
case of Shekurmiya Imammiya Shaikh 
v: Minor Surendra Singh Rup Singh, 
1978 ACJ.130. It was found that the 
truck was -parked an the tar road and it 
had been. left there by opponent No. 1- 
driver without any back light or reflec- 
tor or without-any headlight at the rear 
and without leaving any signal to indi- 
cate-the presence of the parked truck, 
A scooter, under circumstances similar 
to the present case, collided with the 
parked truck and the pillion, rider was 


comply with 
in the 
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killed. The driver of. the parked truck 
ran away with the truck after the acci- 
dent and did not file written statement 
or gave evidence in the witness box. The 
Tribunal apportioned. the lability in 
the proportion of 75 to 25 per cent be- 
tween the truck driver and the scooter 
driver.. The importance of apportionment 
of liability did not arise in that case as 
it was a case of composite 
and the victim of the accident could re- 
cover the entire amount of compensation 
from. either of them, During the course 
of the judgment, the following observa- 
tion was made:— 


“It appears that the motor cyclist hav- 
ing been dazzléd-had collided with this 
parked truck. :Therefore, from the pri- 
mary facts of leaving the parked truck 
wholly on the tar.road on such dark 
cloudy night without any rear light or 
reflector or signal to show presence of 
this parked truck and when the driver, 
opponent No. 1, and the conductor had 
been sleeping in the truck, negligence of 
the park truck clearly emerges. Neither 
the driver nor the: conductor has come 
in the witness box to rebut the pre- 


sumption of negligence which arises 
from 
supplied). 


, 28. Considering the evidence on re- 
sord, we have no manner of doubt that 
the respondent No. 4-driver cannot be 
exonerated from the charge of negli- 
gence. We, therefore, upturn the finding 
of the Tribunal on this issue and hold 
respondent No, 4-driver guilty of negli- 
gence. 


29. There was no issue 
the Tribunal on the question of contri- 
butory negligence nor was any evidence 
led on that point by the respondents. As 
a matter of fact, we find no discussion 
on the question of contributory negli- 
gence of the deceased scooter-driver. 
However, Mr. P. R. Jani, the learned 
Advocate, submitted before us that there 
are circumstances which can be gathered 
from the evidence which would go to 
make the deceased scooter driver guilty 
of contributory negligence and that to do 
fustice ‘to both the sides we must look 


at the question from the point as tó 
whether thea deceased. scooter driver 
could be held -guilty of contributory 


negligence and if yes to what extent? ‘We 
have endeavoured to examine the evi- 
dence from the point from which Mr, Jani 
wanted us to examine jt, We find- that 
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these primary facts,” ii 
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there is no evidence whatever to hold the 
deceased scooter driver guilty of contri- 
butory negligence, For this purpose, we 
have closely perused the cross-examina- 
tion of Rameshbhai. There is nothing to 
suggest in the cross-examination of 
Raméshbhai that the- scooter-driver was 
guilty of contributory negligence. Be- 
sides, there is no evidence led by the 
respondents to show that the. scooter 
driver was guilty of contributory negli- 
gence, We do not enter into the techni- 
cal question as to whether in the absence 
of pleadings and issues, we can enter 
into the discussion of the question of 
contributory négligence, Assuming that 
we can examine this question, we must 
find evidence to hold the scooter driver 
guilty of contributory negligence. Mr. 
Jani wanted us to raise a presumption of 


contributory negligence from the cir- 
cumstances found in the evidence, more 
particularly the Panchnama, With re- 


spect, we cannot do so as the evidence, 
as it stands before, us, does not reflec? 
anything to support the view that the 
scooter driver was even partially respon~ 
sible for the occurrence of the incident. 
If the efficient working of the back- 


lights and reflectors are not proved by 
the respondents, we have no reason to- 


disbelieve the say of Rameshbhai that 
the tractor and the trailer were not no- 
ticed by the scooter-driver and himself, 


‘The use of the back-lights and:the re- 
flectors is that they give a sufficient. 


warning to the vehicles when they are 
still quite at a distance and therefore 
when the night is dark and foggy, If 
would be quite natural that the parked 
vehicle is not noticed altogether or i¥ 
may be noticed at a belated stage. Un- 
der the circumstances, therefore. we 
cannot accept the’ submission of Mr. 
Jani to hold the .scooter-driver guilty 
of contributory negligence, 

. 30.-33. x x 
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Patents Act: (39 of 1920), S. 25 — Right 
to lodge objections ox opposition to grant 
of any patent — Being a statutory legal 
right can be enforced by High Court un- 
der Art. 226. (Constitutien of India, Arti- 
cle 226). (Para 24) 


P. M. Raval, for Appellant: A. P. Ra- 


vani, S. N. Shelat with A, A, Dave, for - 


Respondents, 

SURTI, J.:— A short and a neat point 
adversely affecting a citizen's legal right 
for being heard only ir opposition pro- 
ceedings under the Patents Act, 1970 
arises in these two matters for our con- 
sideration, 

2, Both the aforesaid matters are dis- 
posed of by this common judgment as 
desired by the learned advocates of the. 
parties, 

.3: In order to appreciate the grievance 
of the petitioner — Arup Engineering 
Lid. — before us, a few relevant facts 
may be stated. 


4. The  petitioner-Company in manu- 


facturing machines of saveral types, and 
is having its registered office at. Anil 
Starch’s Premises, Anil Road, Post Box 
No. 1164, Ahmedabad. It may be also 
stated at this stage that respondent 
No. 3 — “Bharat Heavy Electricals Ltd.” 
— is having its office at 18.20 Kasturba 
Gandhi Marg, New Deli 

5. The case which was put up before 
us discloses that respondent No. 3 made 
an application to the Controller of Pat- 
ents having its office az Municipal Mar- 
ket Building, ITT Floor, Karol Bagh, New 
Delhi, on Oct, 3, 1977, Zor getting a pat- 
ent in regard to.a machinery known as 
metal bellows”, It may be stated that 
respondent No, 3 had made such an ap- 
plication to respondeat No. 1 — the 
Statutory Officer u/s, 66 of the’ Patents 
Act, 1970, 


6. After the filing ef Sk an appli- 
cation by respondent No. 3 before re- 
spondent No. 1, an advertisement ap- 
peared in the Gazette of India of Oct. 


20,.1979 (Asvina 28, 1931) Part IN S. 2, 


and. the advertisemen; ‘which appeared 
in the said Gazette is in the followiny 
terms :— 
.- “MANUFACTURE OF. ‘METALLIC 
- BELLOVS, . 


Applicant ; Bharat Heavy Fleetricala 
Ltd., . 1820, Kasturba cas Marg, 
‘New Delhi-110001. . 

Investors: Mahendra Kumar Mehta 
- Ram Kumar Dassmel: oe and 
George Mathew, 
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Appln. No. 1141/Cal/76. filed July 5, 1976. 
Complete Specification left Oct. 3, 1977. . 
Appropriate office for opposition proceed- . 
ings (Rule 4, Patents Rules, 1972) Patent 
Office, Delhi Branch.. 


5 Claims. 


An apparatus for producing metal 
bellows out of metallic tubes comprising 


' a die preferably made in two halves, 


said die having grooves formed at its 
inside, said die being disposed within a 
cylinder means for introducing liquid ` 
Such as oil under pressure into a metal 
tube placed within the die to form par- . 
tial convolutions in the wall of the metal 
tube, on the expansion of the meta! tube 
under the ore pressure said tube being 
then subjected to roll forming machine 
comprising three rollers, one ton roller 
and two bottom rollers, each having 
stages for stepwise formation of grooves 
fo give the final shape to the bellow, 


Prov. Specn. 6 pages, 

Com. Specn. 9 pages, Drg, 3 Sheets.” 

7. The said advertisement clearly pro- 
vides inter alia, that even the appropri- 
ate office for opposition proceedings, 
(See the bracketed- portion of the said 
advertisement 3 Rule 4 of the Patents 
Rule, 1972} is, as referred in the adver- 
tisement. It may be significantly noticed 
that the appropriate office address for 
the opposition proceedings is only men- 
tioned as: “Patent Office, Delhi Branch”. 
In pursuance to the said advertisement, 
it is an admitted fact, as can be seen 
from the affidavit-in-reply filed by the 
Deputy Controller of Patents and De- 
signs, Bombay, that the petitioner-Com- 
pany wanted to appear and . ledge its 
grievances by way of opposition pro- 
ceedings before grant.of any patent to 
respondent No. 3. After having read the 
advertisement, the petitioner who is hav- 
ing its registered office 'in Ahmedabad 
posted an application on Feb. 17, 1980. 
The petitioner-Company , posted the ap- 
plication. in Ahmedabad by registered. 
post...On these facts, there was no dis- 
pute before us as can be significantly 
noticed .even from the affidavit-in-reply 


filed by the Deputy Controller of Pat- 
ents and Designs on behalf of respon= 
dent No, 1 


8. It appears, that Be sald application 
was not ‘received by respondent No, $ 
By Feb.: 20, 1980, .but the envelope con- 
taining the application of the petitioner 
was possibly returned by the post cue 
to the. petitioner-Company, 
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9. It may be also stated that on Mar. 
3. 1980 the application of the petitioner- 
Company was reposted with the afore- 
Said envelope bearing the date Feb. 17, 
st at the Delhi address of respondent 

o. l. 


10. On March 5, 1980, the Statutory 
Officer viz, respondent No, 1 received 
the envelope posted from Ahmedabad on 
Mar. 3, 1980, and which also contained 


the application of the petitioner dt. Feb.. 


15, 1980. 


11, On Mar. 7, 1980, respondent No. 1, 
the Controller of Patents intimated to 
the petitioner-Company that the applica- 
tion of the petitioner-Company cannot 
be entertained. 


12. 
that the petitioner-Company had a 
genuine grjevance against respondent 
No, 1 who was holding a statutory office 
under the Patents Act, 1970. In sub- 
stance, his grievance was, that before 
the grant of any patent to any industry 
or any person or any Company or any 
merchant or any industry, a citizen must 
be heard, particularly when the afore- 
said statutory right of the petitioner to 
lodge its objections and opposition be- 
fore the statutory office was very much 
subsisting within a period of 4 months 
“as provided in S. 25 of the Patents Act, 
1970, and to ventilate its grievance, the 
petitioner-Company took out two pro- 
ceedings, viz. (1) The petitioner-Company 
filed the aforesaid first appeal in this 
(Court; and (2) The petitioner also filed 
Special Civil Application 2767 of 1980. 
Both these matters were admitted by 
this Court, and in Special Civil Applica- 
tion No. 2767 of 1980 Mr. A, P. Ravani, 
the learned advocate appeared for the 
Controller of Patenis and Designs, New 
Delhi, and for the Controller of Patents, 
Calcutta. On behalf of respondent No. 
3 viz. Bharat Heavy Electricals Ltd. Mr. 
S. N. Shelat appeared with Mr, D. A. 
Dave, 

13. At the time‘of the hearing of these 
two matters, it clearly emerges even 
from the affidavit-in-reply filed by the 
Deputy Controller of Patents and De- 
signs, that the petitioner-Company sent 
an application along with Form No. 14 
duly filled in to respondent No, 1 at 
New Delhi. At this stage, we want to 
clarify that in the said application dt. 
Feb. 15, 1980, it is stated that respondent 


No, 3’s application for a patent was at=- 


cepted and that the petitioner-Company 
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desired to file an opposition application 
to the grant of a patent on the basis of 
an application filed by respondent No. 3. 
It is also stated in the said application 
that the petitioner-Company had already 
applied for the copy of the specification 
of the said application, and that they 
were studying the specifications, and 
that, therefore, they required time to 
file the opposition.: Under the aforesaid 
circumstances, the, petitioner filed in 
Form No. 14 a request for extension of 
time, and that the petitioner-Company 
also paid the requisite fee of Rs, 25/- 
on Form No. 14 by way of postal order. 
The petitioner-Comyoany also sent the 
power-of-attorney authorising one Mr, 
J. T. Trivedi to make an application 
along with the said application dt. Feb, 
15, 1980. 

14, As stated above, and under the 
circumstances: mentioned, respondent 
No. 1 intimated the petitioner-Company 
that the petitioner-Company’s aforesaid 
application even for extension of time 
could not be considered. 

15, As stated above, out of safety and 
caution, the petitioner-Company has fil- 
ed the aforesaid special civil application 
in this Court as well as the first appeal, 
as the petitioner-Company had the 
grievance against the impugned order of 
respondent No. 1 ‘inasmuch as he was 
not inclined to entertain the a‘oresaid 
application of the petitioner~-Company. 

16. In the case before us, we are con- 


vinced beyond any doubt that on a plain 


reading of S. 25 of the Patents Act, 1970, 
a citizen is having a statutory legal right 
of lodging his objeccions and/or opposi- 
tion within a period of four months from 
the date of the advertisement appearing 
in. the gazette. At this stage, we may 
usefully refer to S, 25 (1) of the Act, 
which is in the following terms :— 

"25 (1). At any time within 4 months 
from the date of advertisement of the 
acceptance . of a complete specification 


under this Act (of within such further, 


period not exceeding ome month in the 
aggregate as the Controller may allow 
on application made to him in the pre- 
scribed manner before the expiry of the 
four months aforesaid) any person inter- 
ested may give notice to the Controller 
of opposition to the grant of the patent 
on any of the following grounds, name- 
ly :-— 
(8) to (F rerni aeiae s 

17. In substance, Mr. Raval’s seimi 
sion before us was, that this is a clear 


k 


v 


ry 
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case where the Patents Act, 1970 con- 
fers on any person interested, a right of 
being heard so that he can give notice 
to the Controller — th2 notice of oppo- 
sition to the grant of a patent on any of 
the grounds set out in S, 25 of the Act. 
He urged, that by the impugned order 
or action of respondent No. 1, the peti- 
tioner-Company has lost an extremely 
valuable right, and that this court 
should necessarily protect the same. as 
the petilioner-Companr had posted an 
application wherein he had clearly ex- 
pressed his intention to file opposition or 
notice oi opposition within the time 
statutorily prescribed u's. 25 of the Act, 
and that being so, in the instant case, 
there is no question of condoning .the 
delay in sending the said application as 
urged by the responderts, 

18. Mr. Raval also urged, that this is 
a case, where the petifioner-Company is 
having its registered ofice in Ahmeda- 
bad, the communicatior in question has 
taken place between respondent No. 1 
and the petitioner-Company in Ahmeda- 
bad, respondent No. 1 intimated to the 
petitioner-Company thet its application 
could not be entertained in Ahmedabad, 
and hence, this Court should protect the 
right of the petitioner--ompany at least 
when his grievance is, “hat he should be 
heard on all the counts or any of the 
counts envisaged by the Act in a proper 
proceeding, particularly when ‘he ex- 
pressed in clear and ‘caegorical terms to 
respondent No. 1 that Ae desired to ep- 
pose the grant of any patent to respon- 
dent No, 2 . in regard to the aforesaid 
machinery, 

19. Mr. Shelat, the learned advocate 
could not satisfy us as io how the afore- 
said application of the petitioner-Com- 
pany was not in time. -n any event. the 
petitioner-Company sent the aforesaid 


‘application at the very address mention- 


ed in the advertisemen. It is possible, 
as mentioned in the affdavit-in-reply on 
behalf of respondent Nc. 1, that the cor- 
rect address was not vritten down. on 


‘the envelope which was posted by the 


petitioner-Company for the purpose of 
þeing delivered to the office of respon- 
ident No. 1. Suffice it to say, that - the 
rpetitioner-Company did act with all pós- 
‘sible «vigilance, and in the address 
ymentioned in the advértisement. Under 
the circumstances, we are not at all im- 
‘pressed by the argumert advanced on 
‘behalf of the respondent, that the peti- 
shoulc have mentioned 
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the correct address er should have stated 
further particulars in regard to the ad- 
dress of the office of respondent No, 1. 
we have also seen 
R. 4 of the Patents. Rules, 1972 referred 
but even 
the said rule does not assist nor advance 
the case of the respondents in any marn- 
ner whatsoever, 


20. But Mr. Shelat, the learned advo- 
cate for respondent No. 3, urged before 
us, that this High Court has no jurisdic- 
tion even to entertain the petition of the 
petitioner-Company. He urged, that if 
the petitioner-Company had any griev- 
ance, 1t. should have filed a petition not 
in this Court but in the Higk Court at 
Delhi. He also urged that this is a case, 
where. the first appeal is not maintain- 
able, having regard to S. 115 of the Act 
which provides that no appeal shall lie 
from any decision, order or direction 
made or issued under this Act by the 
Central Government or from anv act or 
order of the Controller for the purpose 
effect tc any such decision, 
order or direction. 


21. Section 116 (2) of the 
further provides as follows:— 

(2): Save as otherwise expressly pro- 
vided in sub-sec. (1), an appeal shall lie 
to a High Court from any decision, order 
or directior. of the Controller under any 
of the following provisions, that is to 
say,. S, 15, 5.16, S.17, 5.18, S. 19, S. 20, 
S. 25, $. 27, S. 28, S. 51, S. 54, S. 57, 
5. 60, S. 61, S. 63, sub-sec. (3) of 5. 69, 
S. 78. S. 84, 5. 86, S. 88 (3), 5. 89, 5. 96 
and S. 97.” 

22. As the impugned order is in es- . 
sence and substance an order under Sec- 
tion 25 of the Act, the petitioner-Com- 
pany has filed first appeal, and at the 
same time, as a measure of safety it has 
filed special civil application. 

23. Without entering into controversy 
whether a first appeal: or a special civil 
application is maintainable in this Court, 
this is .a fit case even having regard to 
our powers under Art. 226 of the Con- 
stitution, that the necessary relief must 
tc -the  petitioner-Company 
whose only grievance is that the peti- 
tioner-Company must be heard before 
] respondent 


said Act 


No. 3. 

24. We may also mention at this, stage, 
that we are not at_all impressed bv any 
of the two submissions made by Mr, 
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must protect the statutory legal rights 
when it exercises its powers under Arti- 
cle 226 of the Constn. Section 25 of the 
Patents Act, 1970 confers a right to 
lodge objections or opposition to grant 
of any patent as stated above. In the 
facts and circumstances of the case, we 
are convinced beyond any doubt that 
the petitioner-Company did act with all 
vigilance and cerefulness within the 
period statutorily prescribed. u/s. 25 of 
the Act, 


25. Under the aforesaid circumstances, 
we did not hear Mr, Shelat on the ques- 
tion of condoning delay at all, and hence, 
the circumstances of the case did not 
require us to hear either Mr, Shelat or 
Mr. Ravani on the point of condoning 
each f i x 

` 26. No other submission was advance- 
ed either by Mr. Shelat or Mr. Ravani 
in course of the hearing of the present 
two matters, 


27. The result of the aforesaid dis- 
cussion is, that the impugned order 
passed by respondent No. 1 is set aside, 
and we hereby direct respondent No. 1 
to decide the application. along with 
Form No, 14 duly filled in by the peti- 
tioner-Company in accordance with law. 


In view of our aforesaid discus- 
gion, we hereby direct the petitioner- 
Company to lodge its opposition, if so 
. desired within a period of one month 
- from to-day. Having received the. said 
application from the petitioner-Company, 
respondent No, 1 is directed to decide 
the opposition of the petitioner-Company 
-in accordance with law on its own 
POETS: 


28. 


29... Accordingly, the impugned order 


of respondent No. 1 is set aside. Rule is | 


made absolute, but having regard to the 
strenuous ‘opposition even of respondent 


No. 1 on a vital right of the citizen, we- 


direct the respondents Nos, 1 and 3 to 
pay to the petitioner costs of this peti- 
tion. In view of this order in special 
civil application, there will be no orders 
in the first appeal as well as civil appli- 
cation, 
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Motilal Madhavlal Chauhan, Appél- 
lant v. Padmaben, Respondent. 

First Appeal No. 1390 of 1980, 
5-2-1982.** 

(A) Hindu irade Act (05 of 1955), 
S. 13 (1A) (ii) — Decree for restitution 
of conjugal rights — Appeal and cross- 
objections filed but both dismissed for 
want of prosecution — Held, such dis- 
missal amounted to ‘recognition of exist- 
ing decree of trial court and period of 
one year in S. 13. (1A) (ii) had to be ré- 
ckoned from date of such decree, (Civil 
P. C. (1908), O. 23, R. 1 r/w S. 2 (2).) 

Held, in the instant case, the decree for 
restitution of conjugal rights was passed 
on 31-3-1978 and though the decree 
was challenged by filing two appeals and 
though cross-objections were filed ulti- 
mately on 30-1-1980 the appeals were 
not pressed, so also the cross-objections 
were not pressed and, therefore, they 
were required to. be dismissed for want 
of prosecution,’ The resultant effect was 
that the decree passed by the trial Court 
was neither required to be reversed, 
In fact nothing 
was required to ke done in regard to 
that decree and no. appellate decree was 
required -to be passed, The’ dismissal of 
the appeals. and 'the cross-objections. on 
30-1-1980 for want of prosecution’ mere- 
ly amounted to the recognition of the 
existing decree ‘of the trial court and 
the appellants ‘remained in the same 


D/- 


position as if they had not appealed at a 


all; Therefore, the period -of one year in 
S. 13 (LA) (ii) had to be reckoned from 
the date of the ‘decree passed by the 
trial court. Considering the date on 
which the trial court passed decree for 
of conjugal rights the peti- 
tion for divorce filed u/s. 13. (1A) (ii) 
was after a lapse of one year inasmuch 
as decree for ‘restitution. of conjugal 
rights was passed on 31-3-1978 and .the 
petition came te: be filed on .4+2-1980. 
AIR 1914 PC 66 and AIR 1928. All 679, 
Rel, on. (Paras 4, 10) 

(B) Hindu Marriage Act .(25 of 1955), 
Ss..13 (1A) (ii) ‘and 23 (1) (a) — Order 


: *Only portions. approved for reporting by 


High Court are report? ere. 


judgment of M. S. Parikh, 
Esq. J. No. 13, City Civil Court; Ah- 
meédabad in H. M. P. No. 43 of 1980. 


- “DZ /PZ/B828/82/HE/RSK ` 


1982 


of appellate court suspending execution 
of decree of trial court for restituticn of 


conjugal rights for period of one month — 


from date of withdrawal of appeal and 
cross-objections — Does not operate as 
a bar to filing of petitien u/s. 13 (1A) (ii) 
within that period, = (Pam 11) 
Cases Referred : Ckronological Paras 
AIR 1928 All 679 : 26 All LJ 407, 10 
AIR 1914 PC 66: 12 «ll LJ 624 10 

F. A. Memon, for Appellant; Suresh 
M. Shah, for Respondent, 


JUDGMENT :— This appeal is diracted . 


against the judgment rendered by Ah- 
medabad City Civil Court in H. M. P. 
No, 43 of 1980 by which the marriage 
between the parties was ordered t be 
dissolved on .9-10-1980. It appears that 
there was marriage between the parties 
which was >- celebrated according to 
Hindu rites on 5-5-1975. Thereafter the 
appellant had filed Hindu Marriage Peti- 
tion No, 103 of 1977 far obtaining. d=cree 
of divorce on the ground of desertion 
and. cruelty and the respondent had filed 
Hindu Marriage Petition No. 186 of 1977 
for obtaining relief of restitution of con- 
jugal rights against the appellant, Both 
' the petitions were. heerd together and 
they were disposed of by one judgment. 
' The petition of the appellant was. dis- 
missed by the court while responcent’s 
petition for restitution of conjugal rights 
was ganted. This judgment was deliver- 
. ed on 31-3-1978. | 


2 The appellant filed First ei 
No. 552 of 1978 and tke respondent filed 
cross-objections. in that appeal. Ultimate- 
ly the appeal and the cross-objections 
were withdrawn on 0-1-1980. There- 
after Petition No. 43 of 1980 was filed 
: by the respondent under the provisions 
contained in S. 13 (1A) (ii) ofthe Hindu 
' Marriage Act. The maim objections which 
were raised by the appellant in the trial 
court were that the petition ‘was prema- 
ture inasmuch as one year had not 
elapsed considering -he date of with- 
drawal of the appeal and- the crots-ob- 
jéctions: which was 30-1-1880 while the 
petition for dissolution of: marriage was 
. filed on 4-2-1980. The ‘setorid ground 
was that there was a legal impediment 
‘created by S. 23 of ‘tha Hindu Marriage 
Act and, therefore, alsc the petition was 
not maintainable. The -earned City Sivil 
Judge did not agree with the contencions 
-Yaised and, therefore, passed an crder 
by which the marriage between the par- 
tles was otdefed to be dissdlved, That 
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order is now being challenged by filing 
this appeal. 

3. -We have heard the learned advo- 
cate Shri Memon who appeared on be- 
half of the appellant ‘at great length. 
His first submission. was that one year 
should be considered from the date on 


“which the proceedings came to an-end 


in the High Court ie. 30-1-1980. 
4.° We-may first refer to S. 13 (1A) 
(ii) -under which the ‘petition was filed. 


‘Section 13 (1A) (ii) of the Hindu Marri- 


age Act runs as under : _ 
“1 3. 
(1A) Either party to a maniare whe- 


ther solemnised before or after the com- 


mencement of this Act, may also present 
a petition for the dissolution of the mar- 
riage by a decree of divorce on the 
ground— 
(i) xxx ' XKX ` XXX xx 
(ii). that there has been no restitution 


‘of conjugal rights as between the par- 


ties to the marriage for a period of 
two years (now one year) or upwards 
after the passing of a decree for resti- 
tution of conjugal rights jir a’ proceed- 
ing to which they were parties.’ - 

Now, if we-consider the date on’ which 
the City Civil Court passed decree. for 
restitution of conjugal rights ` this peti- 
tion is after a lapse of one year inas- 
much ‘ds decree for’ restitution of conju-| 
gal rights was passed on 3lst Mar. 1978 
and the petition came to be filed on 4-2- 
1980. The learned advocate Shri Memon 
for the appellant submitted that the liti-. 
gation in the High Court came to an end 
on 30-1-1980 and, therefore, the petition 


“was required to be filed after a period 


‘of one year from that date, The argu- 
ment canvassed was that it is an appel- 


_late decree which gives rise to the cause 


of action and not the original decree, 

. 5., to 9. xxx . ‘XXX XXX, 
10.-The question, therefore, which” re- 

quires consideration is as to whether any 

decree was passed in appeal, Tha word 


: “decree” is defined in Sec, 2 (2) of the 


Civil P: C. which runs as under i= 
“2, In this Act, unless there is any- 


_ thing repugnant in ‘the subject or ‘con- 
text, — ; 


XXE ° Xxx XXX r 
(2) “decrae” means the formal expres- 


sion of ah adjudication which, so far as 


“regards the Court expressing it, conclu- 
‘sively determines the rights of the par- 


ties -with regard to all or any of the 
and 


may. be either preliminary or final, It 
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shall be deemed to include the rejection 
of a plaint and the determination of any 
question within S, 144, but shall not’ in- 
clude — 

(a) any adjudication from which an 

appeal lies as an appeal from an order, 
or 
(b) any order of dismissal for de- 
fault.” 
In fact what we find is that aep the 
first judgment dt, 31-3-1978 the appel- 
lant had filed appeal against which 
cross-objections were filed. Ultimately 
when the matter came up for hearing 
on 30-1-1980 neitker the appeal nor the 
cross-objections .were pressed. The. re- 
sult was that the appeal and the cross- 
objections were dismissed with no order 
as to costs for want of prosecution. 
Could under the above circumstances be 
stated that the appellate court passed 
any decree on 30-1-1980?.: The answer 
must be in the negative. We may refer 
to a case of Chandri Abdul Majid v. 
Jawahir Lal repcrted in AIR 1914 PC 
' 66. The following observations , were 
made in that case :— 

“An order of Privy Council diguigeine 
an appeal for want of. prosecution does 
not deal judicially with the matter. of 
the suit and can in no sense be regarded 
as an order.adopting or confirming the 
decision appealed from. It merely recog- 
nises authoritatively that the appellant 
has not complied with the conditions 
under which the appeal was open to him, 
and that therefore he is in the same 
position as if he has not appealed -at all.” 


The same view was expressed in an- 
other case Mt. Deoki v. Jwala. Prasad 
reported in AIR 1928 All 679.. The ob- 


servations were as under:— 


“The order. granting permission to 
withdraw an appeal under O. 23, R. 1, 
is not a decree so as to supersede the 
decree of a Court below. When an Ap- 
pellate Court does not. judicially deal 
with the matter of a suit but merely per- 
mits an appeal to be. withdrawn so. that 
the decree,.of the Court below is left ;in- 
‘tact it cannot be said that it has con- 
firmed the decision appealed from. . It 
merely recognises “authoritatively that 
the appellant does not wish to go on with 
his appeal.” oe 
Now, teererone: in this. naneda case 
what. we find is that though the decree 
dt, 31-3-1978 was challenged by. filing 
two appeals Nos. 532 of 1978 and. 553. of 
1978 and though cross-ohjections _ were 
filed ultimately on: 30-1-1980 the appeals 
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' terminés the rights of the parties 


After referring to this section 


‘when ‘the appeals 
were withdrawn the 


the petitioner.is concerned and, 
fore, he. would not be entitled to 


A.L R. 


were not pressed, so also the cross-ob- 
jections were not pressed and therefore, 
they were required to be dismissed for 
want of prosecution, The appellate - 
Court, therefore, was not required to 
adjudicate or enter into the merits of 
the case at all. We have already quoted 
above the definition of “decree? where 
it has been specifically stated it must. be 
an adjudication which conclusively de- 
with 
regard to all or any of the matters in 
the suit. Now, therefore, in this matter 
as the appeals and cross-objections were 
withdrawn the appellate Court was nei- 
ther called upon nor required to adjudi- 
cate any. question in controversy be- 
tween the parties. The resultant effect 


-was that the decree passed by the trial 


Court was neither required to be revers- 
ed, modified or confirmed. In fact no- 
thing was required to be done in regard 
to that decree and no appellate decree 
was required to be passed, The dismissal 
of.the appeals and. the  cross-objections 
for want of prosecution would merely 
amount to the recognition of the exist- 
ing decree and the appellants remained 
in the same position as if they had not 
appealed at all. In this view of the mat- 
ter the first contention of the learned 
advocate Shri Memon that the petition 
was premature fails and is rejected. 

11. The second contention raised is 
in: regard to S., 23 (1) (a) of the Hindu 
Marriage Act which reads as under:— 

“23, Decree in proceedings (1) In 
any proceeding under this Act, whether 
defended or not, if the Court is satisfied 
that— 


(a) any of the PEET for granting 


-relief exists ond the petitioner is not in 


any way taking advantage of his or her 
own wrong or disability for the purpose 


‘of such relief, 


then, and in such a case, but not other- 
wise, the Court shall decree such relief 
accordingly.” 
it was 
submitted that by consent of the parties 
and cross-objections 
decree in Hindu 
Marriage Petition was ordered not to be 
executed for a period of one month from 
the. date of the order i.e. 30-1-1980, The 
learned advocate Shri Memon submitted 
that- the petition filed within thal period 
would amount to- wrongful act so far as 
there- 
any 
relief. Presenting a petition u/s. 13 (1A) 


~ 1982 


on 


(ii) cannot be considered ‘to be a- bar of 


giving consent not to execute the’ decree 
for a period of one month. The opera- 
-|lion.of the decree was not stayed. The 


decree even: could not be suspended ex- 
cept for -one purpose and: that purpose 
was the purpose. of execution for a limit- 
ed period. Filing a ‘petition u/s. 13 (1A) 
(ii) of the Hindu Marriage Act . cannot 
be suggested to be an exectition ‘petition. 
per, the second submission also 
ails, -. i 


2, x © x x xX x 


13. In.the result the appeal fails. and 
is dismissed with no order: as to costs. 
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‘Mangaldas ‘Mohanlal Patel and an- 
other, Appellants v, Union. of India and 
another, . Respondents. 


First Appeal. No, 753 of 1978, D- DB-T- 
1982.* . . 

Motor Vehicles Aa (4 of 1939), See 
tion 110B — Dependency benefit — 
Claim by parents of deceased who was 
studying in school — Evaluation of, : 


In case of .a ‘young boy who is studying 
in school and who is not earning any- 
thing, it is difficult to evaluate his future 
earning capacity and loss to the -claim~- 
ants. The Court has to assess the value 
of the lost dependency.. One. does not 
know what might have happened had he 
not. been killed; but -the value of the 
prospect, chance or probability. or sup- 
port can be. estimated by taking all sig- 
nificant factors into account. The Court 
has to do its. best to evaluate all the 
chances, large or small, favourable or 
unfavourable, In evaluating such chance, 
we have to keep in mind issue or sole 
issue whether that. chance or probability 
was substantial. If it was substantial, i 
must be evaluated. If it was a mere pro- 
bability, it must be ignored. It will often 
be difficult in a particular case to decide 
whether the claim.is merely speculativa 


.or-one which is pressed to extinction. by 


the. weight of multiplied. contingencies, 


PA gainst judgmeiit . -of R. C. Mankad, 
Mótor Accidents Claims Tribunal, No, 

" A-A, Ahmedabad | in - . M.A. CT, ° ” Appin, 
No. 85 of 1976. ` 


EZ/FZ/B994/82/RSŘK io e e v aa 
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or ‘is substantial. Such question must be - 
left to the Tribunal to decide. on broad 
lines, without regard: to legal niceties, 
but on a. consideration. of all the facts in 
(Para 7) 


--In the. present .case deceased, . aged 13 
years, wag studying in the 7th standard. 
He was: very clever and. was of sound 
health,-He also used. to take part in 
sports and other activities and would 
have been a successful person in life. 
His father aged abount 40 years was a 
businessman, The ‘Tribunal came to the 
conclusion that the -boy would have 
easily earned about . Rs, 300 p.m. and 
claimant would have got Rs, 200 p.m. 
from him. Considering the age of claim- 


ant the multiplier of 15 years was taken. 


The Tribunal, . however, reduced the 
figure -arrived-.at by: 50%, as according 
to it. this was-a case of parenfs. A sum 
of- Rs. .3,000 was awarded on account: of 
loss of “expectancy of: life, Thus bie 
amount of Rs, 21,000'-was awarded © 

the appellants, have now claimed a had 
ther sum.of Rs. 10,000 only by way of 
additional - compensation with interest at 


the rate of Rs. 6% from date of applica- 


tion a realisation. with. costa; 
out, 


- Held considering the evidence the de~ 
ceased would have easily earned about 
Rs, 600 p.m, Rs. 300 p.m. could have 
been taken as dependency benefit and 
multiplied - by 15 years purchase the 
claimants would have been | entitled | to 
Rs, 54,000.. The appellants, however, 
having restricted their additional claim 
to Rs..,10,000 only, the same will have to 
be awarded with interest as claimed. 
The Tribunal was not correct in reduc- 
ing the dependency-, benefit by 50%-as a 
general rule and in awarding only Ru- 
pees 3,000 on account of loss of expect- 
ancy of life, which.amount normally is 
Rs, -5,000. This has, - however, no relev~ 
ance in this case, “the appellants having . 
restricted their. additional claim to Ru- 
pees 10,000 only... (Paras 10, 11) 

M. B. Shah, for. Appellants; A, P, 
Ravani, for Respondents. 


rc. BHATT, J:— This appeal arises 


through- 


‘out of the. Motor Accidents ‘Claims Peti- 


tion No. 85 of 1976 decided by the Motor 
Accidents Claims Tribunal.No, 1-A, Ah- 
medabad City. The application was filed 
u/s. 110A of the «Motor Vehicles , Act 
claiming compensation of Rs. 42, 000 for 


-the death sia -one W who was 


bas 
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killed in a military motor truck accident 
which took: place on Ist April, 1976. 


2. The facts of the case are that- af 
the time of the accident, Ashvinkumar 
came out from Manhar Society and was 
going on a public road leading to the 
Civil Hospital. He was on his bicycle 
and he was riding the cycle on the left 
side of the road. In the meanwhile, mili- 
tary motor truck bearing No. 73 D 10699 
II driven by opponent No, 2 came from 
behind and knocked Ashvinkumar on the 

: road, It is alleged that the truck was 
driven at a fast speed and negligently, 


ee a ee ead 


truck is alleged to have dashed against 
the cycle of Ashvinkumar, After Ash- 
vinkumar fell down on the 
front left wheel of the truck ran over 
‘ his head and Ashvinkumar died on the 
spot. The applicants. who are the parents 
~ of the deceased. Ashvinkumar have al- 
leged that the accidens occurred on' ac- 
count of the negligent driving of ‘the 
military motor truck by opponent No. 2 
. and, therefore, both the opponents are 
responsible for the accident and they are 
liable to pay the compensation. The ap- 
plicants had claimed Rs, 42,000 for tha 
death of their - son Ashvinkumar, 
, Ashvinkumar was the only son of the ap- 
' ‘pellants, sas ‘et b ne a 
3. The Motor Accidents Claims Tri- 
. bunal who heard the compensation case 
' came to the conclusion that the injuries 
_ were received by Ashvinkumar on ac- 
: count of the wrongful act and neglect on 
: the part of the opponent No, 2 and. 
therefore, the opponents are liable for 
the said act and after holding that the 
: opponent No, 2 is negligent, the Tribu- 
. nal has awarded the compensation of 
Rs. 21,000 to the appellants with 6% in- 
_ terest from the date of the application 
~ and costs and the opponent No. 1 is di- 
rected to deposit the amount of Rs, 21,000 
‘together with interest and costs within 
six weeks from the date of the order, 
ie. Ist Dec, 1977. ae 


` 4, The present appeal has been filed 

_ by the appellants claiming additional 
amount by way of compensation. . How- 

} ever, the appellants have. restricted their 
claim to Rs, 10,000 in this appeal for tha 

_ additional amount, . 

i 5. So far as the question of negl- 
gence is concerned, that question will 
not arise in the present appeal as there 

f is no appeal or crass-objections’ by the 

| respondents and, therefore, that finding 


æ, 


-m 
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The left side of the front bumper of tha ' 


road, the 


A.LE 
will have to be ‘confirmed. So far as the 


“negligence of opponent No, 2 is concern- 


ed, the Tribunal, has also come to the © 
conclusion that it is proved beyond doubf 
that the accident occurred due to rash 
and negligent driving on part of the 
opponent No. 2 and, therefore, that find- 
ing ,will be confirmed in this appeal, 


6. The next question. that arises for 
our consideration’ is , what additional 
amount should be awarded by way of 
compensation to the, applicants, The ap: 
Plicants are the parents of deceased 
Ashvinkumar, It is in evidence thaf 
Ashvinkumar was aged 13- years at the 
time of the accident and he was studying 
in 7th Standard ‘in Shishuvihar High 
School, Therefore; in the present case, 
there cannot be any evidence as fo what 
was his, source of income and what he 
Was earning at the time of the accidenf, 
However, the Tribunal has estimated as 
to what should have been his income for 
the purpose of computing’ compensation 
and the Tribunal, has estimated the in- 
come which the deceased would have 
earned at Rs. 300 per month and deduct- 
ing Rs, 100 which: he would have spent, 
on himself, Rs. 200 per month has been 
taken as the dependency benefit avail- 
able to the appellants and considering 
the age of the deceased, multiplier of 15 
years has been taken, 


pore] 


7. Now, in such cases where a young 
boy who is studying in school and who 
is not earning anything, it is difficult to 
evaluate his future earning capacity and 
loss to the appellants, In the present 
case, we have to assess the damages of a 
chance in the sense whether deceased 
would have given any amount -to his 
parents in view of the fact that the de- 
ceased was studying in school and was 
not earning at the time of the accident, 
When the Court has to assess damages, 
whether in personal injury claims or. in 
claims under the Fatal Accidents Act, 
it often ‘has, in effect, to value a chance, 


‘The Court has to assess the value of thel 


fost dependency. One dots not know! 
what might have happened had he not 
been killed: but the value of the pros- 





pect, chance or probability or support: 
can be. estimated by taking all  signifi-! - 


cant factors into account. The Court has 
to do its best to evaluate all the chances, 


Yarge or small favourable or unfavou 


able, In evaluating such change, we have 
fo keep in mind issue or sole issue ‘whe- 
ther that chance or probability was abel 


1882 — 


stantial. If if was substantial, it must be 
evaluated. If it was a mere probability, 
it must be ignored. It is true that in real 
life, chances rarely are, or, can be 
estimated on mathematical terms. When 
the question is, whether a certain thing 
ig or is Not true, whether a certain event 
did or did not happen, then, the Court 
must decide one way or the other. There 


- is no question of chance or probability. 


But the standard of civil proof is a 
balance of probabilities. If the evidence 
shows a balance in favour of it having 
happened, then, it is proved that it did, 
in fact, happen, It will often be difficult 
in a particular case to decide whether 
the claim is merely speculative or one 
which is “pressed to extinction by the 
weight of multiplied contingencies,” or 
is substantial. Such question must be 
left to the Tribunal to decide on broad 
lines, without regard to legal niceties, 
but on a consideration of all the facts in 
roper perspective, = 











8. Keeping in mind this aspect of 
evaluating a chance in the precent case, 
we have to consider the evidence on re- 
cord, Of course, there cannot be any 
evidence as to what the. deceased was 
earning or what he would have earned 
in future. There cannot be any kind 
of such evidence when the boy is study- 
ing. We have, therefore, to assess the 
value of loss of dependency benefit by 
guessing and find out what would be the 
economic loss to the appellants in the 
present case. We have also to take into 
consideration the future financial sup- 
port which the dependents-appellants 
lose, No one can know what might have 
happened had the deceased not met with 
an unfortunate accident, But the value 


' of the prospect, chance or probability of 


support can be estimated by taking all 
significant factors into account. One has 
to evaluate all the chances, In the pre- 
sent case, it is not possible for the ap- 
pellants to exactly prove as a fact as to 


. what amount they would receive by wav 


. of dependency benefit 


eo 


—a—u 


and ‘how long. 
One has always to make certain conjec- 
tures and do guess work to arrive at a 
particular amount that may be avail- 
able to the dependants by way of depen-« 
dency benefit, 


| 9. In the present case, however. . wa 


‘ have got the evidence of the father of 


the deceased, viz. Mangalbhai Mohan- 


. bhai Patel who has been examined at 
' Ex, 25 and who is the applicant No, L 


i 
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He has stated that he is doing business 

in cloth in the name of Navdurga Vastra 
Bhandar for the last seven years and he 
is having a shop at Prem Darwaja. Ash- 
vinkumar who died in an accident was 
their only child, He has further stated 
that at the time of his death, Ashvin- 
kumar was aged 13 years, He was study- 
ing in 7th Standard in Shishuvihar High 
School: He was very clever. His rank 
was third when he passed 6th Standard 
Examination, His health was very sound. 
His ambition was to become a Doctor. 
He had secured 65% marks when he 
passed 6th Standard Examination. He 
has also. stated in  cross-examination 
that Ashvinkumar had appeared in Hindi 
examination and there’ are certificates ` 
showing that he had passed Hindi Exam- 
inations, He was taking part in sports 
and he had once received first prize, 
Therefore, considering’ this evidence. 
it can be safely presumed that the boy 
who was very clever and was takinz 
part in sports and other activities would 
have been a successful person in life. 
He could ‘have become an engineer or a. 
doctor or he could have qualified himself 
in any other branch looking to his 
cleverness, Even according to the evi- 
dence of the applicant No, 1 Mangalbhai 
who was doing business, the deteased 
could have joined his father in the busi- 
ness and could have also started a shop 
livelihood. 
The deceased might have been a success~ 


Union of India 


' ful businessman or as suggested by his 


father, he would have become a doctor 
Or an engineer or a- like professional 
and would have been a successful man 
in life. Now, these assumptions could 
very well be.made in the present case 
because of the positiva averments made 
by the applicant No, 1], In such cases, 
one has to make conjectures and come 
to the conclusion one way or the other. 
It ig not correct in such cases to say that 
a pessimistic view should be taken. Other 
side could have as well argued that a 
man could have been a successful busi- 
nessman or not is very much a conjec- 
ture or probability without any evi- 
dence. It is certainly just and proper to 
have a positive approach to life and an 
optimistic view in such cases when the 
father oi the deceased has given evi- 
dence on these lines that his son was 
very clever and his ambition was to be- 
come .a doctor. And the Court should be 


rather very slow to reject such evidence 
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and more so when there is no other evi~ 
dence on: record. i 


10. Considering -all 
we would come to the conclusion that 
the deceased would have - very easily 
earned about Rs. 600 per month, Even 
if we take 50% thereof as. his own ẹx- 
penses, the benefit that the, - applicants 
would get would be at least Rs. 300-per 
month. The father-applicant No, 1 is 
aged about, 40 years only and, therefore, 
the Tribunal has: rightly taken 15 years’ 
multiplier in the present case. If Rs. 300 
is taken as the basis, for the dependency 
benefit to the’ appellants, the yearly 
benefit would come to Rs.. 3,600 and if it 
is multiplied by 15, years purchase,, it 
would come to Rs, 54,000. Out of Ru- 
_ {pees 54,000, Rs: 21,900 which has . 
awarded to the appellants by the Tri- 
bunal has to be deducted. Therefore, 
the balance of the amount in the pre- 
sent case ig much more than what, the 


these aspects, 


appellants have claimed. However, the 
appellants have restricted their. addi- 
tional claim.to.Rs. 10,000 only | in.. this 


appeal and we award to-the appellants 
Rs. 10,000 by way of additional compen- 
sation with interest at the / rate of 6% 
per annum from the date of the appli- 
eatior till realisation with costs ey 
out, . 


11. We find from the 
‘the Tribunal has reduced 


judgment that 
the depen- 


dency benefits by E0% as, according to. 


him, this was a case of parénts, It is not 
possible ‘to agree with this view of the 
Tribunal as it would not be correct to 
reduce the dependency benefit by “.50% 
as a general rule. Even if this basis is 
taken in the preserit case, even then the 
appellants’ claim will have to be fully 
allowed. Moreover, the ‘Tribunal has 
erred to awarding Rs. 3,000 on account 
of loss of expectancy of life to the ap- 
pellants, which amount normally is Ru- 
pees 5,000. Even all these facts may not 
be necessary in the present case because 
the appellants have’ restricted their addi- 
tional claim to Rs, 10,000 in this appeal 
and, in any event, they would be entitl- 


E ed to this additional amount of Rs. 10, 000 


by way of compensation, 


12, We allow the appeal 
an additional amount ‘of Rs. 10,000 by 
way of' compensation to the ‘appellants 
with interest at the rate of 6% ‘per an- 
num from the date:cf the application till 
realisation with costs throughout. The 
appellants shall recover the said amount 


and award 


» 
w 


Rukshamaniben v. Masaraji Amaraji | 


been’ 


- experience ` 


A.L R. 
from the respondida ts; who shall deposit 
the sane | before the: Tribunal. 


| Appeal allowed. 
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B. K. MEHTA AND V, V. BEDARKAR, 


eo re. a SS. 

Rukshamaniben | and ‘others, coe ; 
lants v. Masaraji Amaraji Thakore and 
others, Respondents. 

First Appeal No: 1341 of 1980, D/- 


4-9- 1981. as | 


(A) Motor . Vehicles’ Act . i (4 | “of i939), 
S, 118B —- Compensation — Deceased -an 
Owner-manager ofi. agricultural holding 
and also social worker: — Total earning 
from agriculture to the family  consist- 
ing of deceased, . his wife ‘and sister esti- 
mated at Rs, 400 pm. —. Held consider- 


-iag that he was dependant upon his fa- 


mily members amount of Rs. 400 
be slashed by 50% and for his 

dancy on servanis' Ey 40% and, there- 
fore, Rs. 120 p.m., could ‘be considered 
as derived from his personal supervision, 
and toil and additional 
amount of Rs. 200: ‘could be - awarded. to- 
wards his energies; utilised in ' social 
work. (1980) 21 Guj LR 400, décision in 


could 
depen- ` 


_F. A, No. 37 of 1972, D/- 3-2-1975 (Gui), 


(1967) 3 All ER 611 and decision in F.A. 
No. 707 of 1977, D/- 12/15-9-1980 , (Gui), 
Rel, on.’ o = | {Paras 13, 16) 


(B) Motor Vehiclos Act (4 of 1939), 


S. 110B — Ga es of multiple, 


The multiple is applied .not. for the 
entire span of life of. a person, but it -is 
applied taking into consideration the 
imponderables in life, immediate avail- 
ability of the amount to the dependents 
and so many other’ factors. So,-when a 
multiple is applied r2ducing the possible. 
span of life of a person, there should 
not be. any further ‘deduction, . (Para. 17) 


(C) Motor Vehicles Act (4 of l 1939), 
S. 110-B — Loss of; expectancy of ‘life — 
Normally a notionäl ‘figure of Rs, 5,080 
is awarded. l ‘(Para 19) 


*Only portions approved for reporting: by 
High Court are reported here: - 





“Against decision : of. B. S. Kansara, 
‘Motor Accidents ‘Claims. Tributñal ` No, 
4, Ahmedabad, in: M. A, C._Appin. NA 
..115 of (1978. 


A B993/82/ RSK 


1982 | Rukshamaniben v. 
Cases Referred: Chronological Paras 
AIR 1982 Guj 188 E 10 


(1980) 21 Guj LR 400: 1981 Ace’ CI kp 


(1980) First Appeal No. 707 ‘of 1977, Dj- 
12/15-9-1980 - — (Guj), 
Kishibhai Patel v. ken _ Danial Reu- 
bens. 16 

_ (1975) First Appeal No, 37 of 1972, ge 
3-2-1975 (Guj) 

(1967) 3 All ER 611: 65 LGR 566, m 
Jing v. Elvan Reinforced Concrete Co. 
Ltd. 15 
Akshay H. Mehta, for Appellants: P. 

V. Nanavati, for Respondents. 

V. V. BEDARKAR, J.:— In this appeal 
question of some importance of comput- 
ing the compensation in case of the 
death of an agriculturist-cum-social 
Worker arises, ` 

x: ` l pa 

2, The A N who are the heirs 
of deceased Govindbhai, filed a claim 
petition, being Motor Accidents Claims 
Application No. 115 of 1978, before the 
learned Motor Accidents. Claims 
nal No, IV, Ahmedabad, claiming com- 
pensation of Rs, 50,000. The learnec Tri- 
bunal, however, awarded only an amount 
of Rs. 8,600 and hence this appeal, 

3. to 9; X X x x 

10. This evidence shows that tha de- 
ceased was an agriculturist as well as a 
social worker, After his death, though 
the agricultural lands have remained, 
the question of reduction income due 
to the non-availability ~ _ supervising 
power of the deceased e was the 
owner, cannot be ignored. Recently we 
have decided one appeal, 
Appeal No. 1286 of 1980 in Dehiben . v. 
Chitrabhai Onkarbhai Makwana on 31-8- 
1981: (reported in AIR 1982 Guj 188). 
Therein, while’ relying on the 
two decisions of this Court, in Gujarat 
State Road Transport Corporation v. 
Malubai Menand, (1980) 21 Guj LE 400, 
and an unreported decision in Firsi Ap- 
peal No. 37-of 1972, decided on 3-2-1975, 
by the Division Bench, to which cne of 
us (B. K, Mehta, J.) was a party, we 


have reiterated’ the enunciation mede in. 
the 


those two decisions pertaining tc 
Income from agriculture of a person 
who died in an accident, and whose per- 
sonal supervision and experience would 
not be available after his death. We have 
considered that no different approach or 
yardstick is: to be adopted for assessing 
the compensation in case of fatal acci- 
dents to agriculturists on the supposed 


‘ground that the agriculture 


' Tribhovandas . 


Tribu- - 


being First ` 


previous ° 


_ Owner-cum-manager, of 


~ 
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estate re- 
mains ińtact and is inherited by the 
heirs of the deceased. We also observed 
that there is no justifying basis:for this 
view because even ‘in. cases of victims 
under the Fatal Accidents Act who may 
be non-cultivators, there may be some 
properties: in the nature of investments, 
savings, etc., which may come in the 
hands of the. heirs and representatives 
of the deceased as ʻa result of his death 
and which were -also available : in the 
lifetime of the victim. This would not, 
however, justify a Tribunal to take a 
different view in assessment of damages 
on the first head -u/s. 1-A of: the Fatal 
Accidents Act merely because agricultu- 
ral land holdings remain intact and are 
available to the dependents. In such 
cases, as observed by us in the aforesaid 
First Appeal No. 1286 of 1980: (reported 
in AIR 1982 Guj 188), it will be neces- 
sary to évaluate as to what would be 
the additional liability of the depen- 
dents in procuring the equivalent ser- 
vices of that which were rendered . by 
the deceased to find out how far the 
maintenance allowance is reduced and 
the extent to which the loss has ensued. 


11. In the instant case, the deceased 
can well be said to be the owner mana- 
ger of the holding, the services of the 
owner-cum-manager cannot be put on 
the same par with that of an ordinary 
manager who has no stake in the pro- 
perty except to the extent of security of 
his services, The owner-manager is in- 
variably interested not only in manag- 
ing the property for the purposes of 
earning maximum income out of it, but 
is equally interested in managing it in 
a prudent and far-sighted manner as the 
owner so that the valuation of the pro- 
perty appreciates every year. We, there~ 
fore, observed in the aforesaid first ap- 
peal that the Tribunal has te bear in 
mind the twofold aspect, namely, (3) 
evaluation of the services of the victim 
as Manager-owner and not as merely 
manager, and (ii). right of the victim as 
manager-owner to spend some amount 
out of his earning for his necessities: and 
convenience in discharge of his duties. 
We, therefore, considered that the earn- 
ings of an agriculturist who died in an 
accident should be made on the basis of 
the income that would be available to 
the family by the toil of the deceased as 
the agricultural 
lands. This aspect has to be applied to 
the facts of the present case, 
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` 12. It is true that out of 35 Bighas of 
land, major portion, ie. 14- Bighas of 
land was with each. of the appellants 
Nos. 2 and 3. But the income of the par- 
cel of the land of 7 Bighas remaining 
with each was considered to be Rs. 5,000 
a year, For earning this amount of Rs. 
5,000, or to be precise, even the entire 


amount of Rs, 15,000 which was the net 


savings from the agricultural .operations, 
the. supervision, personal toil and ex- 
-perience of the deceased can never be 
overlooked. If an amount of Rs, 5,000 is 
considered as the amount which was 


available to the deceased for himself and = 


‘the two members of his family, ie. his 
wife and sister, then it can be said that 
the monthly income available to the 
deceased was round about Rs. 450, It 
is, therefore, very clear that the learned 
Tribunal was not justified in considering 
the income of the deceased from agri- 
culture at Rs. 100 only, and also Rs, 100 
towards his unemployed capacity.. We 
are conscious that the entire amount of 
Rs.. 5,000 per year cannot be considered 
as the loss to the unit of the family 
which was dependent on the deceased, 
but some reasonable amount on rational 
basis requires to be calculated, 


13. So, even if the amount of Rs. 400 
is considered as the income from the 
agriculture, we would slash it down. by 
50 per cent to calculate the income that 
was derived from the personal supervi- 
sion, experience and toil of the deceased 
so far as the unit of his family was con- 
cerned, and that would come to Rs. 200 
per month. From this amount also, we 
would slash down by 40 per cent to- 
ard the uncertainties about his earning 
capacity, especially in view of the 
that he was also dependent on the ser- 
vants employed by kim, So, the loss of 
Rs. 120 per month can be considered to- 
wards the agricultural income, 


14. Then comes the important ques- 
tion about the unemployed capacity 
which can properly be termed as “Un- 
used Earning Capacity”. In _ the book 
“Damages for Personal Injuries and 
Death’ by Munkman, 5th Edition, in 
Note 8 in Chap, 2, on page 86, under the 
caption “Unused Earning Capacity”, the 
following statement is made: 












“Many people, of course, have a re- 
serve earning capacity —. among High 
Court Judges have been e.g. a doctor, a 
pharmacist, a sea captain and a mathe- 
matician, Others work below their. full 


Rukshamaniben vy. Masaraji Amaraji 


fact . 


A.I. R. 


capacity, because. high taxation renders 
the extra weay' and tear distasteful. 
Others retire early (and there is the 
ordinary case of retirement for age). All 
such cases must be taken on the basis of 
the choice they have exercised,” 


In this book, some familiar cases are 
considered. A member of a religious 
order, for example, takes a vow of po- 
verty and does his or her work for no- 
thing (often highly skilled medical or 
scientific work), giving his salary (if 
any) to the order,.At one time such a 
person may he working in a college or 
hospital and receiving a salary at an- 
other time he may be doing ‘exactly the 
same work for nothing, in the order’s 
own houses or on fcreign missions, By 
the accident he is deprived of tha power 
to continue his work and give it freely. 
There is no difference in principle be- 
tween earning a salary and handing it 
over, and giving valuable work without 
payment, This was'af course consider- 
ed for personal injuries. But that can 
very well be applied in Fatal Accidents 
also where the dependents are deprived 
of the potential earning capacity of a per- 
son whose earning | ‘capacity was not 
used. a 


15. In Keating -v. Elvan Reinforced 
Concrete Co. Ltd., (1967) 3 All ER 611, 
the case of an artist who spent his time 
on unremunerative but satisfying paint- 
ings was considered. In that case an 
opinion was expressed that compensa- 
tion should be assessed on the basis of 
what he could have earned with com- 


mercially saleable work, It was specifi- 
cally observed: ) 
ernis Where someone deliberately 


chose not to use his earning capacity but 
to spend his time on work which gave 
him pleasure and satisfaction, the appro- 
priate measure for damages was to take 
roughly the earning capacity which he 
would have had.” 


In the instant casei also, deceased Go- 
vindbhai was a social worker. and. hẹ 
was doing the work for the sdciety 
which gave him pleasure or rather satis- 
faction of doing something good for the 
society. By that he ‘was utilising his en- 
ergy in social service which he could 
have otherwise utilise] for any remun- 
erative business which an ordinary per- 
son would do, So, merely because the 
deceased was doing such a work which 
was not apparently remunerative, it 
cannot be. said as ‘without potential 


1982 : Eukshamaniben  v. 
earning’ capacity’ and therefore ee 
would-be available to tke heirs of 
deceased, Therefore, wE have consider- 
ed the income of the fanily was of Ru- 
pees 5,000/- a year, and we have consid- 
ered the income from tke agriculture to 
be only Rs. 200/-. The unused earning 
capacity can also be assessed at SaF 
pees 200/- per month. “here would not 
be any slashing dowr s0 far as t 
amount is concerned, because it is the 
amount which would have been avail- 
able for the energy uti_ised by the de- 
ceased in’ the social work which he was 
doing himself alone for his own meni 
and personal satisfaction. So, this amoun 
can certainly be calculated, 


16. A Division Bench of this Court, 
consisting of S, B. Majmudar and 5. L, 
Talati, JJ, in Tribhovandas Kishibhal 
Patel v. Iven Danial Reubens, First Ap- 
peal No. 707 of 1977, decided on 12/15-9- 
1980, had an occasion. to calculate the 
damages as compensaticn for the injur- 
ies sustained by a socie-political worker 
who had laurels in political and social 
fields, especially in the eld of Milk Dai- 
ries, and calculated the amount of com- 
pensation computing some figure to~- 
wards ‘Unused Earning Capacity’. We, 
therefore, calculate the amount towards 
this unused earning capacity at Rupees 
200/- per month, and when that is done, 
then the total loss per month to the de- 
pendents of the deceased in the income 
would be Rs. 320/- per month, ie, Ru- 
Pees 3,840/- per year, 


17. Then comes the cuestion of multi- 
ple. As considered earlier, the learned 
Tribunal considered tha- the earning life 
on an average cannot be taken to be 
more than 65 years ncrmally, and in 
abnormal cases it may run till seventy 
at the highest, and ‘further considered 
that if the case of dec2ased Govindbhai 
fs taken at the highest, then the com- 
pensation that could be awarded would 
be for something like 64 future years 
and considering actual working capacity 
the multiple of 34 was applied, It must 
not be overlooked: tha; the multiple is 
applied not for the entire span of life of 
a person, but it is app-ied taking into 
consideration the imponderables in life, 
immediate availability o? the amount to 
the dependents and so many other fac- 
tors. So when a multiple is applied re- 
ducing the possible spar of life of a 
person, there should nof be any further 
deduction, ‘ es 
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18, Mr. P. V. Nanavati, learned Advo- 
gate for respondents Nos. 1, 2 and 4, 
submitted that as the deceased was aged 
609 years or somewhat more than that, 
even if the multiple applied by the 
learned Tribunal is not considered to be 
proper, in the instant case at the most 
the multiple of 5 can be applied and not 
more. It is his submission that the de- 
ceased was comparatively very old and 
though we may consider some amount 
that may be available to the family of 
the deceased for his work and also some 
potential amount “of his earning capa- 
city, the earning capacity of the deceas- 
ed would not have been fo? more than 
5 years looking to his old age. We are 
not impressed with this argument, . be- 
cause even at this age the deceased had 
the zeal and capacity: to move with 
other political and social workers and 
to go up to Gandhinagar from his vil- 
lage in Thasra Taluka and return from 
Gandhinagar at night. This would show 
that -he had sufficient physical strength 
and mental power to go for social work 
and, therefore, his capacity for agricul- 
tural work also cannot be overlooked. 
Therefore, even at that age if the de- 
ceased was so agile and active, it can 
well be said that he may have survived 
for 10 to 11 years, But in order to put 
the multiple, we would say that if the 
multiple of 8 is put, it would be proper, 
and if that is applied, the total amount 
of compensation that would be available 
to the family would come to Rs. 30,720/-. 


19. Normally a notional figure of Ru- 
pees 5,000/- is awarded for the death. 
Though we are not satisfied with this 
figure of Rs. 3,000/- awarded as notional 
figure by the Tribumal, as the clair: in 
the appeal is restricted to Rs. 25,000/-, 
by adding Rs. 3,000/- the total compen- 
sation available to the family of the də- 
ceased would come to Rs. 33,720/-, and 
if the amount of Rs. 8,600/- already 
awarded is deducted, the amount to be 
awarded in this appeal would be more 
than Rs, 25,000/-, : 


20. In the result, the appeal is allow- 
ed fully, and the appellants are award-. 
ed an additional amount of Rs. 25,000/- 
with interest at the rate of 6 per cent. 
per annum from the date of the applica-. 
tion till payment and costs. 


Appeal allowed. 
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N.. H. BHATT AND I. C. BHATT, JJ. 

- Patel Jasmat -Sangaji ‘Padalia, ‘Applicant v; 
Gujarat Electricity Board; Baroda and others, 
Respondents, - 

Civil ‘Reva. Appln. No: 426 of 1981, 
H- 1-1982; °° 

Civil P. C. 6 of 1908), Ò. 43, R. 1 w. and 
O. 39, Rr. 1 and 2 — Order under. O. 39, 
Rr. 1 and 2 ‘passed ex parte — Appeal. 
against order is competent.. AIR 1976 Mad 
350, Dissented from. . 


An appeal under O. 43; Ri 1 i is com- 
petent against: an -ex parte order passed ` by 
the trial Court by taking recourse to: O. 39, 
' Rr. 1 and 2 of the Code. ._However, such 
an appeal is technically competent, and the 
appellate Court .will exercise it cautiously by 


D}: 


viewing all the relevant factors at the time- 


of admission of such appeal. ` AIR 1976 
Mad 350, Dissented from; AIR 1970- All 376 
(FB), Foll. l (Paras 6, 9) 


The appellate right is a statutory: right and» 
if the statute creating a right in its wisdom: 


provides for an appeal against - any order, 
such a right ; cannot ordinarily be taken 
away. Under. O. 43, R. 1 (©), an appeal. is 
competent against orders passed under R. 1 
or 2 or 4 of O. 39 of the Code. An order 
passed by a. trial Judge ordinarily... is to-be 
passed biparte: That is the mandate of 
Rule 3 of Order 39 of the Code, .but the 
very R. 3 of the Order contemplates certain 
peremptory situations and, therefore, Rule 3 
enables the trial Court to pass an ex . parte 
order of injunction, obviously under R. 1 or 
2 of that Order, if the Court for reasons’ to 
be recorded is satisfied that- the object of 
granting the injunction would be -> defeated 
by delay. So one thing is very’ clear that 
_ even an ex parte order of injunction ‘is an 
order eed under R. 1 or 2 of O. 39 of the 
Code. ` : (Para 6) 


Whenever a trial Court. Judge issues an 
injunction, it would be presumed . that he has 
applied his mind to the material’ - placed be- 
fore him and. on. being satisfied about the 
requirements of the provisions of Order 39, 
_ Rules 1 and 2 of the Code and also for rea- 
“sons to be recorded as required ‘under R. 3, 
. he- thinks it peremptory to passa compa- 
ratively harsh order behind ` the back of tho 
other side: It goes without saying that sucłi 
an ex parte order is short-lived and tenta- 
tive and it would be perfectly open to the 
other side to get it revised, varied or set 
aside. (Para 7) 


GZ/GZ/C895/82/MVIJ 


_.Jasmat Sangaji v. G. E. B., Baroda. 


‘to 9-12-80. 
- turnable on 6-12-80.” 


ALR 
.. Further,, once the Court after perusing tho 
application and affidavit comes to the con- 
clusion that the case is a fit one in which 
temporary injunction should be issued ex 
parte, the Court does take a tentative deci- 
sion in the, matter and, the expression of this 


. decision is a final order for the duration it is 


passed and such. an ordet is-the one con- 
templated by Rr. 1 and 2 of O. 33- of - the 
Civil P: S Tead with R. 3 of:that order. ` 


= eae , (Para 8) 
Cases + Referred : Chronological Para 
AIR 1976. Mad 350. . 5 
AIR- 1970. ‘All: 376: 1970 All Ly 5. (FB) 
5,8 


SP V. Hathi; for Applicant; M. D. Pandya, 
for Respondents, § © = © © . 


l ; 

N. H. BHATT, J.:— This is a revision 
application brought: to this Court .by the 
original plaintiff of! ‘the regular Civil Suit - 
No. 224 of 1980 pending in the Court of 
the Civil J udge (J.:D.), Dhoraji and who 
was the respondent before- the Appellate 
Authority at Gondal in the Civil Misc. Ap- 
peal No. ‘53 of 1980 on his file. This appli- 
cant-plaintiff had filed the said suit in the 
Court of-said Civili Judge (J. D.), Dhoraji 
for the purpose of getling an injunction 
against the Electricity Board, its, Executive 
Engineer and its ‘Deputy Engineer, restrain- 
ing them from installing any pillars or elec- 
tric line. in his land S. No. 528 ‘situated in 
the same village Moti Marad. During the 
pendency of the suit, he had filed an appli- 
cation, Ex. .20, for! 2 temporary injunction 


.by invoking provisions of O. 39, Rr. 1 and 


2 of the Civil P. C; The learned trial Judge 
had, passed the ex parte order below. that 
application in the following terms :— ; 


“Heard: Read the plaint, application and 
affidavit.. It transpires that Electricity Board 
intends to install. sub-station just near the 
plaintiffs well. It will certainly create dan- 
ger to the plaintiff and his servants working- 
there. Hence. ex parte interim injunction is 
granted in order to maintain ‘status quo up 
“Issue notce on defendant ” res 


2. The defendants, soon on being PES 
chose not to approach the learned trial Judge 
for vacating the injunction, but preferred 
the appeal. before the Appellate Authority at 
Gondal. ` The appeal came ‘to be registered. 
as the Civil Misc. Appeal No. 53/80 and the: 
learned Appellate Judge at Gondal admitted 
the appeal and it appears he suspended the 
operation of the ex: parte interim injunction. 
The original. plaintiff appeared before- the 
learned Appellate Judge di gave the appli- 


<S 
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cation, Ext. 13, putting forth-certain objec- 
tions to the maintainability - of the appeal 
under O. 43, R-.1. @) of the Civil P. C. 
Two grounds were advanced in the applica- 
tion, Ex. 13. Firstly it was alleged that what 
was issued by ‘the learned 
only an ex parte order and that when the 
learned trial Judge was wiLing to hear the 
other side, rushing to the 
was uncalled for. It was secondly urged 
that the appeal -under O. 43, R. 1 @) lay 
only against the order passed by the frial 
Court biparte (bi party ?), and not against 
an ex parte order. The earned Appel ate 
Judge by his order dated -7-3-81 rejected that 
application, Ex. 13, and hed that an appeal 
did lie under O. 43, R. 1 (-). of the Code 
even against an ex parte o-der of injunc&or 
granted by the trial Court. 


i 


3. Being aggrieved by the aforesaid order 


~ passed by the learned Apzellate Judge, -his 


revision application was brought to his 
Court. It was admitted by me sitting -as a 
single Judge, but I thought that it. was 
advisable to have the decison of the Davi- 
sion Bench of this Court in view of the 
conflict between. the Madres High Court on 
one side and the Allahabad and ‘the Bombay: 
High Courts on the other. Incidentally, the 
matter has come up to-day before me sitting 
with my brother I. C. Bhact, J. 


4. The only question — certainly a ques- 
tion of jurisdiction — that has: been . raBed 
before us is whether an appeal under O. 43, 
R. 1 (r) of the Civil P. C. is or is not .com- 
petent against an ex parte order passed by 
the learned trial Judge by recourse to O. 39, 
Rr. 1 and 2 of the Code. 


5. On one side, there is the view of the 
Madras High Court in the case of Abdul 
Shukoor Sahib.v. Umachander, AIR 1976 
Mad 350. The Division. Bench of that Hagh 
Court has unequivocally held that an apreal 


against an ex parte order was not competent.. 


The earlier view adopted by the learned 
single Judge of the Madras High Court was 
overruled and the view expressed by the 
Full Bench of the Allahabad High Court in 
the case of Zila Parishad, Eudaun v. Brahma 
Rishi Sharma, AIR 1970 All 376, was dis- 
sented from. 


6. The appellate right is a statutory “right 
and if the statute creating a right in its wis- 
dom provides for an appeal. against any 
order, such a right canner ordinarily be 
taken away. Under O. 43, R. 1 ({r), an 
appeal is competent agains: . orders passed 
under R. 1 or 2 or 4 of Ceder 39 of the 
Code. 
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‘ordinarily is to be passed biparte. 
the mandate of R. 3 of O. 39 of the 


‘trial. Judge was’ 


“appellate Court 
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but the ‘very’ R. 3 of the said Order ‘contem-! 
plates certain peremptory -situations oe 
therefore, ‘Rule 3 enables the trial Ccurt to! 
pass an ex parte order of injunction, obvi-j 
ously under R: 1 or 2 of that Order, if the’ 
Court for reasons to be recorded is satistied’ 
that the object of granting the injunction 
would be defeated by .delay. So, in our 
opinion, one thing is very clear that ever an 
ex parte order of injunction is an - order 
passed under R. 1 or 2 of Order 39 of the! 
Code. Reading. the said Rules with Rule 3, 
this inference or conclusion is inevitable or, 
is inescapable.. Once it is held that such an 
order, even if ex parte, is’) an order under 
O. 39, R. 1 or 2 of the Code, the provisions 
of clause (r) of R.'1 of Order 43 are attract- 
ed. We,. therefore, hold that an ex parte 
order passed. by the trial Court is also ap- 
pealable, technically speaking. 





7. The Madras High Court, however, has 
faken a contrary view by a process of rea- 
soning, which, with respects, we say, is a 
strained one. It appears that the learned 
Judges of the Madras High Court thought 
that an ex parte order is never reasonec and 
the appellate Court entertaining ar ` appeal 
against an ex parte order would be groping 
in darkness, because it would have no matz- 
Tial on the basis of which it could adjudicate 
whether the ex parte decision was reached 
by the trial Court on some evidentiary ` 
material. In our view, whenever a trial: 
Court Judge issues an injunction, it would! 
be presumed that he has applied his mindi 
to the material placed before him and on 
being satisfied about the requiremerts of the} 
provisions of O. 39, Rr. 1 and 2 of the Code| 
and also for reasons to be recorded as re-! 
quired under R. 3, he thinks it peremptory! 
to pass a comparatively, harsh order behind 
the back of the other side. It goes without! 
saying that such an ex parte order is short- 
lived and tenfative and it would be perfectly; 
open to the other side to get it revised, 
varied or set aside. It is, therefore, difficult 
for us to agree with the reasoning of . the 
Division Bench of the Madras High Court 
that if any order under O. 39, R. L is made} 
in and by. which a temporary injunction isj 
granted until the disposal of the suit, that 
by itself presupposes that there was a hear- 
ing on the. subject matter and both. parties 
were before the Court at or about the time 
when such an order was made. This assump- 
tion stands negatived by the amendment of 
Rule 3, which has already been referred to’ 
by us above. Whatever apprehensions were 
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expressed by the learned Judges of the 
Madras High Court stand fully allaved by 
the amendment of Rule 3, which simul- 
taneously also lays down limitations on the 
Court’s power to issue ex parte Injunctions. 


8. We are in full agreement with the rea- 
soning adopted by the Judges of the Full 


Bench of the Allahabad High Court in the 
‘case of Zila Parishad, Budaum (AIR 1970 
All 376) (supra). Once the Court after 


perusing the application and affidavit comes 
to the conclusion that the case is a fit one 
in which temporary injunction should be 
issued ex parte, the Court does take a tanta- 
tive’ decision in the matter and, the expres- 
sion of this decision is a final order for the 
duration it is passed and such an order is 
the one contemplated by Rr. 1 and 2 of 
Order 39 of the Civil P. C. peaa with R. 3 
of that very Order. 


9. It was rightly apprebended that this 
view, if taken, would open gates for flooding 
the appellate Courts with appeals and more 
often than not the original defendants would 
rush to the appellate Court and would not 
allow the normal procedure laid down by 
R. 3 of O. 39 of the Code to be complied 
with. On careful consideration of this’ argu- 
ment, we find that it is untenable. It pro- 
ceeds on the assumption that the appellate 
Courts- will readily entertain and admit such 
appeals and with equal readiness suspend the 
operation of injunctions. We, on the con- 
trary, find that the Appellate Authorities 
would be loath to entertain and admit such 
appeals and they may, in normal cases, 
summarily reject such appeals for want of 
any material placed before them to challenge 
the ex parte tentative decision of the trial 
Judge. 
to suspend the judicial order of injunction 
passed by the judicial authority below. In 
other words, in the rarest of rare cases, they 
would admit such appeals and still more in 
the rarest of rare cases, they would ex parte 
suspend the operation of the ex parte ten- 
tative injunctions.. This power of the ap- 
pellate Court, therefore, is a 
guard against the possible danger ventilated 
in respect of the outcome of this decision 
of ours. This means that as per our judg- 
ment, such an appezl is technically compe- 
tent, but the appellate Court will exercise it 
cautiously by viewing all the relevant factors 
at the time of admission of such appeals. 


10. We accordingly answer the question 
and dismiss the civil revision application by 
discharging the rule. However, there shall 


sufficient’ safe- 


They would be still more unwilling - 


` 


Husein Hasanali 


ALR. 


be no order as to costs of this revision ap- 
plication, 


| Revision dismissed. 
z N 
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Ratilal Dosabhai;Tanna, Appellant v. Abdul 
Husein Hasanali and another, Respondents. 


First Appeals Nos. 380 and 596 of 1977 
(with cross-objection), D/- 22-6-1981.#* 


Transfer of Property Act (4 of 1882), Sec- 





tion 135 — Lease or licence — Exclusive 
possession negatived by overwhelming evi- 
dence on record — Held, parties intended 


not to create interest in property but to create 
a licence. (Easements Act (1882), S. 52). 
Defendant (a barrister) sold his house pro- 
perty for Rs. 1,10 ,000/- to plaintiffs. Though 
the sale deed mentioned delivery of posses- 
sion ta plaintiff, but as defendant was con- 
structing a house ‘on nearby plot, in pur- 
suance of an agreement he was allowed to 
remain in possession for further 9 months 
on deposit of Rs. 50,000/- with plaintiff for 
ensuring due compliance with terms of the 
contract. The deposit was to be forfeited if 
the defendant did inot vacate the house - on 
the relevant date. |Thereafter, defendant ‘was 
to pay Rs. 1,000/- per month as licence fee. 
The agreement described the defendant as 
licensee. Plaintiffs: purchased the house for 
their own residence. On failure of defendant 
to vacate the premises there were. exchange 
of notices in which: defendant never took the 
plea that he was tenant. On the other hand 
he clained to be owner because of the in- 
validity of the salé deed. In plaintiffs’ suit 
for possession, defendant in his written state- 
ment for the first ‘time took the alternative 
plea that- he was terant. The question was 
whether defendant was lessee or licensee. 


Held that the defendant was a. licensee, 
Mere exclusive possession though prima facie 
evidence. of lease was negatived by over- 
whelming evidence on record. Under these 
circumstances on the date on which the docu-. 
ment (‘agreement subsequent to sale) - was 
signed, the parties had a clear intention not 
to create interest in the property in favour 
of the defendant but to create a licence and 


* Only portions approved for reporting by 
High Court are reporied here. 


*%* Against decision of K. J. Mehta, Civil. 
Judge, Sr. Divn., Rajkot in Spl. Civil Suit 
No. 129 of 1969. 


GZ/GZ/D80/82/SSG 


P 
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out of generosity accommedated ihe defen- 
dant for a fixed period. -Paras 17, 20, 21) 


Cases Referred: - Chromological Paras 
AIR 1979 Guj 178 : 20 Gij LR 352 rer 
AIR 1976 SC 1813 m 19 
AIR 1974 SC 396 18 


(1974) 3 All ER 406 : (1974) 1 WLR 1241, 

Heslop v. Burns 20 
AIR 1968 SC 933 . 16 
(1961) 2 Guj LR 505 ii 
AIR 1959 SC 1262 - 12, 15, 18 
(1952) 1 All ER 149 : (1952) 1 KB 290 : 214 

LT 35, Errington v. Erriigton 19 


Arun H. Mehta for V. 3. Patel, for Ap- 
pellant; D. L. Kothari with R. D. Kothari, 
for Respondents. 


S. L. TALATI, 3. :— Thee is a house pro- 
perty bearing No. 453 on pbt No. 12 at Raj- 
kot and the property is kaown as “Mano- 
ramya”, The plaintiffs are the brothers and 


the defendant wanted to sel the above pro-. 


perty. The plaintiffs’ case is that on 10-5- 
1968 an` agreement was ent-red into between 
the parties by which the p:aintiffs agreed to 
purchase the property for a sum of Rupees 
1,10,000/-. That document is at Ext. 120. 
On that date two months’ tme was fixed for 
executing the sale deed. However, the de- 
fendant wanted a sum of Es. 35,000/- which 
the defendant wanted to pay to the Co-opera- 
tive Bank as the title-deede were lying with 
the bank and’ the defendant had borrowed 
money. The plaintiffs’ furfser case is that 
the defendant approached for the above sum 


~and they were not willing to part with the 


sum of Rs. 35,000/- as two months’ time was 
fixed initially for executing the document. 
The defendant thereupon <greed to execute 
the sale deed at the earlies: and, therefore, 
the sum of Rs. 35,000/- was paid on 16-5- 
1968. Ultimately this sale deed was execut- 
ed on 18-5-1968 and it was presented for re- 
gistration. However, the document could 
not be registered on that dey as the Sub-Re- 
gistrar insisted for production of income-tax 
clearance certificate. The. Jefendant applied 
for the same and ultimately got the same on 
15-11-1968. The document came to be re- 
gistered on 17-7-1969. That document is at 
Ext. 122. On the day on which the sale 
deed was executed, another agreement was 
entered into between the sarties and that 
document is Ext. 123. Tte plaintiffs’ case 
is that the defendant wand time for the 
purpose of handing over possession of the 
suit property and, therefore, Ext. 123 was 
entered into and according to the plaintiffs’ 
case it is a document of license. The plain- 
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tiffs in the beginning hesitated for giving 
time and ultimately the defendant agreed to 
deposit a sum of Rs. 50,000/- for due per- 
formance of the contract. According to the 
plaintiffs the defendant agreed to hand over 
the possession of the suit- property on 10-2- 
1969. The defendant did not hand over pos- 
session on 1C-2-1969 as per document Exhi- 
bit 123 and on 14-2-1969 ‘the plaintiffs sent 
a telegram Ext. 89. A notice was alsc ad- 
dressed by the plaintiffs to the defendant 
which is produced at Ext. 90. The defendant 
gave reply on 1-3-1969 by sending a telegram 
which is at Ext. 92. The defendant also sent 
a reply on the next day i.e. on 2-3-1969 and 
that reply is at Ext. 93... Thereafter the plain- 
tiffs gave a counter-reply on 10-3-1969 which 
is at Ext. 94. Thereafter on 28-3-1969 the 
plaintiffs filed Special Civil Suit No. 29 of 
1969 in the Court of Civil Judge (S. D.) at 
Rajkot. The plaintiffs claimed possession of 
the suit property and they prayed for manda- 
tory injunction, asking the defendant to re- 
move himself and his belongings and his 
family members and dependants and his 
agents and servants from the suit premises. 
A permanent prohibitory injunction was alse 
prayed for. The plaintiffs also prayed for 
compensation at the rate of Rs. 1,000/- per 
month from 10-2-1969 till the possession of 
the suit premises was handed over. The 
mesne profits. at the rate of Rs. 1,000/- were 
calculated frem 10-2-1969 tiil 28-3-1969 the 
date on which the suit was filed and a sum 
of Rs. ' 1632/- was claimed. The plaintiffs 
also prayed for the damages and the damages 
were calculated at the rate of Rs. 500/- per 
month from 1-3-1975. An amount of 
Rs. 26,100/- was claimed as damages and 
they were calculated at the rate of Rs. 500/- 
per month as paid to Mrs. Vidyagauri N. 
Mehta. The amount was subdivided and 
Rs. 3,600/- were calculated till 31-5-1971 and 
Rs. 22,500/- were calculated from 1-6-1971 
till 28-2-1975 and from 1-3-1975 a sum of 
Rs. 500/- per month was claimed. 


2-8. XX xXx KX -° xX 


9. The next question which is required to 
be considered is whether the defendant is- 
tenant of the suit property from 18-5-1968. 
The case of the plaintiffs is that the defen- 
dant is a licensee. This is a question ofcon- 
siderable importance andthe arguments were 
advanced at great length and, therefore, this 
question. is required to be examined closely. 


` According to the learned advocate Shri 


Mehta though in the document Exh. 122 it 
was mentioned that vacant possession was 
handed over, in fact no possession was hand- 
ed over and at that time Exh 123 was enter- 
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ed into between the parties. 
dated 18-5-1968. It is signed by the plain- 
tiffs and the defendant. In para 1 of that 
document it is stated that- the suit property 
is sold and vacant possession is handed. over. 
It is further mentioned that.the suit house 
was given for.usé on.request up to 10-2-1969 
and that the defendant. was to use that pro- 
perty as licensee and permission was granted 
till that date. It was also stated that the suit 
property"was to be handed over to the plain- 
tiffs on or before 10-2-1969 and it was fur- 
ther mentioned that a cheque for a sum. of 
Rs. 50,000/- was harded over to the plaintiffs 
by the defendants.as a deposit. for due per- 
formance of that assurance.. The document 
further provided that if vacant possession 
was not handed over on-due date and the 
plaintiffs had to go to the Court for obtain- 
ing possession, an amount of. Rs: 50,000/- 
which, was kept as Ceposit would be forfeited 
as damages, licence fee.and for breach of 
the contract. It was further provided that 
till vacant possession was handed over a sum 
of Rs. 1,000/- -per month would be paid as 
mesne profits from 10-2-1969 if possession 
was not handed over on that date. It was 
also provided that fans, geyser, electric 
motor, fixtures and fittings were to be kept 
in the same condition in which they were 
and the plaintiffs were owners. and the de- 


fendant would keep them in good condition 


and up to 10-2-1969 those fixtures, geyser, 
electric motor etc. are given to the defen- 
dant for use on ‘request and no charge was 
to be taken for the use of. those articles. It 
was also provided that if vacant possession 
was not handed over on 10-2-1969 mesne 
profits of Rs. 1,000/- per month which was 
fixed would also include mesne profits for 
the above fixtures. The document further 
provided that for a period beginning from 
18-5-1968 to 10-2-1969 the suit property was 
given for use and for the use of that pro- 
perty no damages or licence fee was ‘to be 
charged. The document also provided that 
the plaintiffs would keep a sum of Rupees 
50,000/- as deposit and would not pay any 
interest’ on that- amount from 18-5-1968- to 
10-2-1969 and if possession was not “handed 
over on ‘10-2-1969 an amount’ of Rs: 50,000/- 
would stand forfeited and, therefore, the 
question of paying any interest over. that 
amount after that period would not survive. 
The last clause provided that, if possession 
- Was handed over on any date prior to. 10-2- 
. 1969 the deposit amount of Rs. 50,000/- was 
to be returned and receipt obtained. Now this 
is a document which is required to be inter- 
prefed and according to the plaintiffs this is 
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a document which creates a license while ac- 
cording to the defendant this document 
creates a lease in his favour. On behalf of 
the plaintiffs, plaintiff No. 1 gave his, evi- 
dence at Exh. 120, Hargovind broker is ex- 
amined at Exh. 133 and the scribe of the 
document Jayasukblal Pathak is examined at 


` Exh. 134. A clerk from the office of -the 


Sub-Registrar is examined at Exh. 139 and 
Vrajlal Kanji, Administrator of the property 
of Mrs. Vijaygauri is examined at Exh. 135. 
The defendant gave his evidence at Exh. 142. 


Prior to filing of the suit there is notice cor- ' 


respondence and the ‘first notice is given by 
the plaintiffs to the defendant and it is ‘at 
Exh. 89, dated 14-2-1969. In: that notice, the 
plaintiffs stated that they had purchased. the 
property and that the defendant was occupy- 
ing the said premises as licensee from 18-5- 
1968 till. 10-2-1969 as per the terms of the 
license. It is also mentioned that the term 
of license expired’ by efflux of time. Fur- 
ther mention was ‘that in spite of repeated 
demands as vacant possession was not hand- 
ed over on or before 10-2-1969, a breach of 
contract was committed and the amount of 
Rs. 50,000/-' deposited by the defendant with 
the . plaintiffs for fulfilment of -the con- 
tract had been adjusted as license fee 
for the use and occupation of the suit 
building together ith electric fittings and 
fixtures: from 15-8-1968 to 10-2-1969 as 
well as had been adjusted towards compensa- 
tion and damages for committing breach of 


‘the contract as per terms of the agreement. 


It was specifically | stated that that amount 
was forfeited and the defendant had no right 
to. recover the same from’ the plaintiffs. 
defendant by that’ notice was treated as the 
trespasser and he. was asked- to hand over 
possession. A detailed registered notice was 
sent on -the same dzy which is produced at 
Exh. 90.. The reply given by the defendant 
by telegram is Exh. 92 and the reply given 
by post is at Exh. 93, The defendant took - 
up a stand’ that no possession was ‘handed 
over when the sale deed was executed and 
the sale deed dated 18-5-1968 was incomplete 
for want of full consideration. Therefore, thé 
sale deed was infructuous, invalid, vague and 
not binding. It was stated that the sale price 
coniracted was Rs. 1,10,000/- while the de- 
fendant received only Rs. ‘60,000/-. Under 
these circumstances, according to the defen- 
dant there was no question of breach of con- 
tract and no question arose for handing over 
possession of the suit premises. Now it may 
here be stated that in the notice correspond- 
ence the defendant did not take up the plea 
that he was a tenant. According to the 


The 
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notice correspondence the case of the defen-' 


dant was that the plaintiffs never ‘became 
owners and possession Wes never handed 
over to the plaintiffs and tat the defendant 


continued to be the owner inasmuch as full 


consideration was not paid. For the first time 
the defendant took up the contention in the 
written statement Exh. 11€ that he was a 
tenant. That was also an. alternative’ plea. 
In the written statement also the «first con- 
tention was that the pleintifis were not 
owners as consideration wzs not fully paid 
and possession was not harded over. Alter- 
natively, however, the defermdant took up the 
contention that he was a tenant, 


10. Now, plaintiff No. 1 who gave his 
evidence at Exh. 120. stated that after. the 
sale deed was executed anc handed over to 
the Sub-Registrar for regiztration, the par- 
ties went to the suit properzy and it was for 
the purpose of obtaining pcssession. At that 
point of time according te plaintiff No. 1 
the defendant made a request that on the 
adjoining plot he was conswucting the house 
and it was likely to be completed within a 
period of nine months, Taat, therefore, he 
should be given. time for nine months for 
handing over possession. According to plain- 
tiff No. 1, the defendant is = Barrister at Law 
and he is practising at. Rajkot.’ He trusted 
defendants word ‘and ultimately the ‘docu- 
ment at Exh. 123’ was ertered ‘into. The 
learned advocate Shri Meha submitted that 
though in the agreement of sale, Exh. 121 it 
was mentioned that vacant possession was to 
be handed over within sixty days and though 


‘win the sale deed Exh. 122 it was mentioned 


ff 


that vacant possession was handed over and 
though in Exh. 123 it was mentioned that 
vacant possession was handed over :fo the 
plaintiffs in reality the def2ndant continued 
to be in possession. According to the learn- 
ed advocate Shri Mehta th= defendant con- 
tinued to be in possession amd his. possession 
was exclusive and as the cefendant was in 
exclusive possession, interest in the property 
was created and, therefore, he defendant be- 
came a tenant, ‘The learned advocate Shri 
Mehta cited four rulings wich we will reier 
in order to appreciate his arguments and the 
evidence on record. os 


11. The first case. cited by Mr. Mehta is 
a. case Harshadrai Raghanathji Desai v. 
Paragji Hirabhai reported -n (1961) 2. Guj 
LR 505. I¢ was held in taat authority as 
wider s— 5 a a 

“That in the čase of a licence as defined 
in S. 52 of the Easements Act, there is a 
right to do or continue to do, in of upon 
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the immoveable property of the grantor 
something, which does. not amount to an 
easement or interest in property, whereas in 
the ‘case of “lease”, as defined in S. 105 of 
the T. P. Act; there is a.right to enjoy such 


‘property and not merely to do something in 


or upon the property. . 

That what is important is the real inten- 
tion of the parties to the transaction, the 
substance of: the document and not merely 
the form of the document which embodied 
the transaction. a 


That the parties to a transaction cannot 
turn a lease into a licence merely by stating 
that one of the parties is a licensee and that . 
the transaction is ‘a licence, The-term that 
the owner can come into land and bungalow 
whenever he wishes isnot inconsistent with 
a lease.” OS lo 

12. Relying upon a case of Associated 
Hotels of India Ltd. v: R. N. Kapoor, re-' 


. ported in AIR 1959 SC 1262 it was observed 


as under :— 


“The essential requirements of the lease 
are therefore, (1) there should be a transfer 
of a right to enjoy immovable property; (2) 
it should be for a certain time, express or 
implied, or in perpetuity; and (3) it should 
be in: consideration of à price paid or prò- 
mised or of money, a share of crops, service 
or any other thing of value to be rendered 
periodically or on special occasions to the 
transferor by the transferée. The right: to 
enjoy immovable property would of course 
amount to an interest in the immovable pro- 
perty.” a: 
That was'a case where the- real controversy 
between the parties was. upon the first re- 
quirement viz. whether there was or was not 
a transfer of right to enjoy such property. 
It was also observed as under :— ý 


“To ascertain whether a document creates 
a licence or lease, the substance of the docu- 
ment must be preferred to the form, (2) the 
real test is the intention of the parties whe- 


_ ther they intend to create.a lease.or a licence; 


(3) if the document creates an interest in the 
property, it-is a lease, but if it only permits 
another to make use of the property, of 


_ which the legal possession continues with the 


owner, it is-a licence; and (4) if -under the 
document a: party gets exclusive possession of 
the property, ‘prima facie’, he is considered 
to be'a tenant; but circumstances may. be 
established.. which negative: the intention to 
create a lease.” > . 


13. In the case referred to above there 


was an agreement and Cis. 3 and 4 of tha 
agreement read as under :— ` 
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“3. We are to make use of your land and 
bungalow as a licensee for 10 years. If we 
fail to pay-you Rs. 526/- regularly every 
year, you are entitled to recover the posses- 
sion before the expiry of the term and you 
are entitled to recover from us any damages 
which you incur. 


4. If under any circumstances, we deliver 
possession to you within 10 years, you can 
take damages at the rate of Rs. 526/- per 
-year for the unexpired: period and we are 
liable to pay the same.” 

On these facts it was held that that docu- 
ment was a document of lease. 


/ 14. The second authority cited by the 
learned advocate Mr. Mehta is a°case Virji 
Lavji Makwana v. Rainbow Screen Shades 
reported in (1979) 20 Guj LR 352 : (AIR 
1979 Guj 178). There was a document and 
there was a stipulation to restore possession 
‘on the expiry of 11 months. In para 5 of 
that judgment it was observed as under :— 


“5. A genuine relationship of licensor and 
licensee can conceivably arise in the follow- 
ing circumstances : 

(1) A property owner may., have an oc- 
casion to oblige a relation or friend in need 
of accommodation and in view of the spe- 
cial relationship may grant the premises for 
temporary use without intending to create a 
lease so that the premises not needed by 
him at the moment may not remain idle 
whilst his needy friend or relative suffers 
' avoidable hardship; 


(2) An owner of property may ddai 
have an occašion to go to some other place 
for a temporary period and instead of allow- 
ing the premises to remain idle ke permits 
some one in whom he has trust to occupy 
the same to meet the temporary need of the 
latter which may coincide with his own tem- 
porary period of absence.” 


On facts it was held that there was no spe- 
cial relationship between the appellant and 
the respondents and there were no special 
circumstances. The further fact was that 
before expiry of 11 months provided in the 
agreement Exh. 16, the plaintiff had served 
a notice on the defendants through his adyo- 
cate wherein reference was made to a pro- 
posal for executing a fresh agreement of 
leave and license for a further period of 
eleven months, and it was stated therein that 
as the defendants had refused to sign the 
fresh agreement, the ee was obliged to 
revoke the licence. 


. 15. The third case on which reliance is 
placed is a case Associated. Hotels of India 


A. l R. 
Ltd. v. R. N. Kapoor reported in AIR 1959 
SC 1262. The facts were, the Associated 
Hotels of India Ltd., were the proprietors of 
Hotel Imperial, New Delhi. R. N. Kapoor 
was in occupation! of two rooms described 
as ladies’ and gentlemen’s cloak rooms, and 
carried on his business as a hair-dresser. He 
secured possession of the said rooms under a 
deed dated 1-5-1949, executed by him and 
the appellants. He got into possession of the 
said rooms, agreeing to pay a sum of Rupees 
9,600/- a year i.e. Rs. 800/- per month, but 
later on, by mutual consent, the annual pay- 
ment was reduced to Rs. 8,400/- i.e. Rs. 700/- 
per month. Whe document was described as 
deed of licence and the parties were de- 
scribed as licensor and licensee. There were 
several terms embodied in the document and 
the important terms to which we would like 
to refer are conditions Nos. 4 a 8 which 
read as under:— ° 


“4. That the licensee shall have the op- 
portunity of further extension of the period 
of license after the expiry of one year at the 
option of the licensor on the same terms and 
conditions but in any case the licensee shali 
intimate their desire for an extension at least 
three months prior to the expiry of one year 
from the date of the execution of this Deed.” 


“8. That in case the licensees for reasons 
beyond their control are forced to close 
their business in Delhi, the licensor agrees 
that during the remaining period the license 
shall be transferred to any person with the 
consent and approval of the licensor subject, 
to charges so obtained not exceeding the 
monthly charge of Rs. 800.” 


It was held that ‘the document though uses 
phraseology “appropriate to licence” but in 
subsiance it wasia lease because it is the 
substance of the agreement that matters and 
not the form, for otherwise clever drafting can 
camouflage the real intention of the parties, 
After discussing several English Authorities it 
was observed as under :— 


“The result of all these cases is that, 
although a person who is let into exclusive 
possession is, 
to be tenant, nevertheless he will not be held 
to be so if the circumstances negative any 
intention to create a tenancy.” 

The observation of Denning L. J. was quoted 
which runs as under :— 


“The question in all these cases is one of 
intention: Did the circumstances and the 
conduct of the parties show that all that was 
intended was that the occupier should have 
a personal privilege with no interest in the 
land ?” 
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The following propositions, therefore, were 


taken as well established :— 


“(1) To ascertain whether a document 
creates a-licence or lease, the ‘substance of 
the document must be preferred to the form; 
(2) the real test is the intention of the par- 
ties — whether they intended. to create a lease 
or a licence; (3) if the document creates an 
interest in the property, it is a lease; but, if 
it only permits another to make use of the 
property, of which the legal possession con- 
tinues with the owner, it is < licence; and (4) 
if under the document a party gets exclu- 
sive possession of the property, ‘prima facie’, 
he is considered to be a tenant; but circum- 
stances may be esiablished which negative 
the intention to create a lesse: — 


It was further observed as ander :— . 


“The covenants are those that are usually 
found or expected to be included in a lease 


% deed. The right of the respondent to trans- 


fer his interest under the document, although 
with the consent of the appellants, is destruc- 
tive of any theory of licence.” 


16. The fourth case is a case of Associat- 
ed Hotels of India Ltd. v. S. B. Sardar Ranjit 
Singh reported in AIR 196& SC 933. The 
facts found were that the respondent con- 
structed the building known as the Hotel Im- 
perial, New Delhi on land leased to him by 
the Secretary of State for India in Council 
under a perpetual lease deed dated July 9, 
1937. By a deed dated Auz. 18, 1939, he 
leased the appellant the hotel premises 
together with fittings and furniture for a 
term of 20 years commencing on Sept. 15, 


“1939. On Jan. 28, 1958, the respondent in- 


stituted | the present suit elleging that in 
breach of the express conditions of the lease 
dated Aug. 18, 1939, the appellant sublet 
portions of the premises ani made unauth- 
orised additions and alterations in the pre- 
mises, that on such breaches he was entitled 
io determine the lease and he did so by 
notice in writing dated Jan 6, 1958. The 
two Courts concurrently found that the ap- 
pellant had sublet several rooms, counters, 
showcases and garages. Tae. two Courts 
found that the appellant had sublet rooms 
to (1) Pan American Word Airways, (2) 
Mercury Travels, India (Private) Ltd., travel 
agents, (3) Indian Art Empcrium, dealers in 
curios and jewellery, (4) Skanti Vijay and 


~ Co; dealers in jewellery, (5) Roy and James, 


‘hairdressers, (6) Sita World Travels, 
agents and (7) Ranee Silk Shop, dealers in 


travel 


garis and curios. The businesses of the sub- 


‘lessees were not confined to the residents of 
‘the hotel. The letting to Pan: American 
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World Airways and Indian Art Emporium 
were before: commencement of the Act and 
the lettings to Mercury Travels, Shanti Vijay 
and Co., and Roy and Jamés were after the 
The concurrent 
finding is that the occupants were given ex- 
clusive possession of the rooms occupied by 


them. The appellant did not retain any con- 
: trol and dominion over the rooms. 


Accord- 
ing to the respondents, the documents were 
not genuine and the real agreements were 
being withheld. The stamp auditor noted on 
the documents the deficiency in stamps and 
penalty leviable on them on the footing that 
they were lease deeds. The appellant did 
not contest the note nor paid the penalty and 
deficiency as directed by the trial Court. The 
surprising feature of the case was that the 
appellant did not attempt to prove any of 
the documents. Where the agreement was 
in writing, it was a question of construction 
of the agreement whether the grant was a 
lease or a license. It was for the appellant 
to prove the written. agreements, and the 
Court could then construe them. The appel- 
lant did not bring before the Court the best 
and the primary evidence of the terms on 
which the apartments were being occupied. It 
was also observed thatthe test of exclusive 
possession though not conclusive wasa very 
important ‘indication in favour of tenancy. 


17. Relying on the aforesaid four auth- 
orities stated above the learned advocate Mr. 
Mehta submitted that the defendant con- 
tinued to be in exclusive possession through- 
out and he never parted with the possession. 
Interest in immovable property, therefore, 
was created and the document Exh. 123 was 
a clear lease deed. It was also submitted 
that there was clever drafting. and though a 
sum of Rs. 50,000/- was deposited with the 
plaintiffs no interest was to be charged and 
that was the consideration for occupying the 
suit house for a period from 18-5-1968 to 
10-2-1969. This was drafted in negative 
manner. Having carefully considered the 
above rulings and the arguments advanced 
by the learned advocate:Shri Mehta we have 
to state that there are several circumstances 
which go to show that the defendant was a 
hcensee. The first important circumstance is 
that the plaintiffs wanted to purchase the 
suit house for their residence. Normally, 
therefore, they would require the defendant 
to hand over the possession. From the evi- 
dence there is nothing to show that the plain- 
tiffs were investors in the immovable property 
and that they purchased the property for the 
purpose of realising rent by leasing out the 
property. In documents Exhs. 121, 122 and 


` shows that in reality the- 


“ 


possession was handed over. 


272, Guj. Ratilal v. Abdul 


123 it is clearly mentioned that the posses- 
sion was handed over and that ‘the: vacant 
! ‘In Exh. 121 it 
was mentioned that the possession was to 
be handed over within a period of sixty days 
at the’ time when registered sale deed is: ex- 
ecuted and in documents Exhs. 122 and 123 


it is clearly stated that the vacant possession - 


though 
defendant mever 
took out his belongings and that the actual 


was: handed over. - The evidence 


- vacant possession was not handed over; -it 
. clearly appears that in law constructive pos- 


session was handed over and the document 
Exh. 123 clearly recites that fans, geyser and 
other articles were kept in the suit property 


which the defendant was obliged by the docu- 


ment to keep in safe custody. This would 

ean that for all those articles nothing was 
to be charged.and the plaiiliffs retained- their 
control over those articles and the defendant 


‘was permitted to use them and return them 


in proper condition. Another circumstance 
which is of great importance is that the. de- 
fendant is a practising Bar-at-law. It cannot 
be and in fact it was not suggested for a 
moment that he did not understand ‘the dis- 


‘tinction between the lease and the’ licence. 


He; with open -eyes, entered into an agree- 
ment Exh. 123 which in clear. and unequivo- 
cal terms stated: that the: license was being 


‘ created in his favour for a fixed period.. The 


document Exh. 123 further shows that a sum 


of Rs. 50,000/- was “deposited with the plain- . 
tiffs for due performance of the agreement, 


Exh. 123 by which the defendant was, obliged 
to hand over the possession on 10-2-1969. 
Such a condition would normally not exist 
if the agreement is not between the licensor 
and the licensee, but it is between a. land- 
lord and a tenant. In fact the evidence dis- 
closed that the defendant was constructing a 


house for himself and, therefore, he wanted. 


accommodation for a ‘short period. This was 
estimated at nine months. He was, there- 
fore, given permission to use the house for 
a period of nine months. The plaintiffs were 
hesitant and, therefore, they took a sum of 
Rs. 50,000/- as deposit for due performance 
of the contract. It also appears ‘from the 
evidence’ that the defendant did. construct a 
house but he sold away that house in the 
year 1970. As we have observed earlier, in 
the notice correspondence the defendant 


‘never took up the contention that he. was a 


lessee. His contention in the notice cor- 


‘Tespondence throughout remained. that he was 


the owner and that. the. ownership rights 
never passed to the: plaintiffs. Now,: there- 


„fore; if we consider. the circumstances -‘exist- 
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ing in this particular case it appears that the 
relationship betweea the parties existed as 
that of the vendor and the vendee, The 
plaintiffs paid a large sum of money for the 
purpose of getting exclusive possession of the 
house in order that they may reside in that 
house. Ft has come out in evidence that the 
plaintiffs who are: two real brothers. were re- 
siding with the third brother and as they 


could not get possession from the defendant, 


plaintiff No. 2 had to purchase another house 
and plaintiff No. 1 had to get.a house on 
rent and he paid Rs. 500/- per month to Smt. 
Vidyagauri. This: evidence would show that 
the two plaintiffs! were in need of a house 
for. their own residence and, therefore, they 
paid a large sum.! Under these circumstances 
they would never create a lease. The other 
circumstances are’ that the defendant was in 
need of a house ‘for a short period because 
he was constructing his. own house in the 
neighbouring plot and his estimate was that 
he would be able to complete the house 
within a period of nine months. If for that 
period the house.was given to him for use the 
intention of the parties which is required to 


_ be gathered is that the plaintiffs only wanted 


the suit property for their residence. They 
never wanted to part with the property. How- 
‘ever, they became willing to accommodate 
the defendant for a short period and in 
order ‘that - the defendant may not back out, 
a substantial sum was taken from him as 
deposit viz..a sum of Rs. 50,000/-. Under 
the above circumstances, therefore, even if 
one were to come to the conclusion that the 
defendant was in: exclusive possession of the 


suit property | that would be only a primar 


facie: evidence to show that he was a tenant 
but all other circumstances put together 
would negative and show that the intention 
of the parties was to create a licence. With 


this background | we have gone through the - 


evidence of the d2fendant who is examined 
at Ext. 142. In his evidence in para 18 he 
stated that for occupying the premises as 
licensee the period was up to 10-2-1969 and 
that is correct. In para 19 he stated that 
whatever the understanding was in licence 
the parties had to act ac- 
cordingly. With these admissiéns .a person 
who is. practising. Bar-at-law cannot suggest 
that he did not: understand the implications 
of the; document. which he was passing. The 
further admission of. the defendant is in his 
examination-in-chief. 
sale deed was to be drafted by Shri 


Pathak. there was a talk about possession. At 
that time it was: stated that as the possession 
was .not being handed over, a fixed amount 


He ‘stateé’ ‘that when * 
J. D.. 
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has to be given as depos. The defendant 
stated that he agreed to da so and asked the 
plaintiffs as to what shoud be done atout 
the rent, The plaintiffs replied that they 
would not pass any rent note but the defen- 
dant would be a licensee. -Ultimately ac- 
cording to the defendant it was agreed -hat 
he would pay Rs. 50,000/- as deposit and no 
interest would be charged and no rent would 
be charged meaning thereby that when lalk 
of possession took place and when the de- 
fendant wanted accommocation for a short 
duration in that talk also the plaintiff clearly 
stated that no lease would be created and the 
défendant agreed to this. Now, therefore, a 
person well versed in law who knows the 
distinction between the lease and license 
agrees to become a licensee and pays a sum 
of Rs. 50,000/- as deposit for due perfcrm- 
ance of the contract, he thereafter cannot be 
heard to say that the r2al intention was 
entirely different. The irtention is to be 
gathered from the circum:tances appeazing 
in the case and all circcmstances negative 
the idea that the lease was being created. All 
circumstances go to show that the defendant 
who was in need of accemmodation fot a 
short duration was being accommodated and 
for due performance of that contract he paid 
a large sum as deposit. «as observed in the 
case of (1979) 20 Guj Lk 352 : (AIR 1979 


Guj 178) (supra) it clearly appears that spe- 


cial relation existed between the parties and 
there were special circumstances and mere 
exclusive possession thouga prima facie evi- 
dence of lease is negativec by overwhelming 
evidence on record. 


18. The learned advocate Shri Kothari 
also relied upon the.two authorities and the 
first case cited by him is Qudrat Ullak: v. 
Municipal Board, Bareilly reported in AIR 
1974 SC 396. There also the observation is 
as under :— l 


“Whether a deed is a lease or a licence 
depends on the intention af the parties. If 
an interest to immovable property entifing 
the transferor to enjoyment is created it is a 
Jease, if permission to use land without right 
to exclusive possession is alone granted it is 
a license.” . 


The important observations in para 7 run as 
under :— 


“There is no simple litmus test to distinguish 


a lease as defined. in Section 105, T. P. Act - 


from a license as defined ir: Section 52, Ease- 

ments Act, but the character of the transac- 

tion turns on the operative intent of the par- 

ties. To put it pithily, if an interest in im- 
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movable property, entitling the transferors to 
enjoyment, is created, it is a lease; if per- 
mission to use land without right to exclu- 
sive possession is alone granted, a license is 
the legal result. Marginal variations to this 
broad statement are possible and Exs. ‘1’ and 
‘4? fall in the grey area of unclear recitals. 
The law on the point has been stated by this 
Court in the Associated Hotels’ case, (1960) 
1 SCR 368 : (AIR 1959 SC 1262) (supra).” 
Thereafter some passages are quoted from 
Halsbury’s Laws of England, Vol. 23. The 
important clauses which are of some bearing 
are as under :— 


“1022. Principles for determining whether 
agreement creates lease* or licence. In de- 
termining whether an agreement creates be- 
tween the parties the relationship of landlord 
and tenant or merely that of licensor and 
licensee the decisive consideration is the in- 
tention of the parties. The parties to an 
agreement cannot, however, turn a lease into 
a license merely by stating that the document 
is to be deemed a licence or describing it as 
such; the relationship of the parties is deter- 
mined by law on a consideration of ail rel- 
evant provisions of the agreement; nop will 
the employment of words appropriate to a 
lease prevent the agreement from conferring 
a licence only if from the whole document 
it appears that it was- intended merely to 
confer a licence. In the absence of any 
formal document the intention of the parties 
must be inferred from the circumstances and 
the conduct of the parties.” 


“1023. Nature of grant of exclusive posses- 
sion. The fact that the agreement grants a 
tight of exclusive possession is not in itself 
conclusive evidence of the existence of a 
tenancy, but it is a consideration of the first 
importance. -- ; 

In deciding whether a grantee is entitled 
to exclusive possession regard must be had 
to the substance of the agreement. To give 
exclusive possession there need not be ex- | 
press words to that effect; it is sufficient if 
the nature of the acts to be done by the 
grantee requires that he should have exclu- 
sive possession. 


. Whe grant of an exclusive right to a benefit 
can, however, be inferred only from language 
which is clear and explicit. If an exclusive 
right of possession is subject to certain re- 
servations or to a restriction of the the pur- 
poses for which the premises may be used, the 
reservations or restriction will not necessarily 
prevent the grant operating as a lease.” 

19. Another judgment on which reliance 
was placed by ithe learned advocate Shri ' 
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Kothari was a case of Board of Revenue v. 
A. M. Ansari reported in AIR 1976 SC 
1813. 
been observed as under :— 


“A close study of the above definition 
shows that it is the creation of an interest in 
immovable property or a right to possess it 
that distinguishes a lease from a licence. A 
licence does not create an interest in the pro- 
perty to which it relates while a lease does. 
There is in other words transfer of a right 
to enjoy the property in case of a lease. As 
to whether a particular transaction creates a 
lease or a licence is always a question of 
intention of the parties which is to be infer- 
red from the circumstances of each case. For 
the purpose of deciding whether a particular 
grant amounts to a lease or a licence, it is 
essential, therefore, to look to the substance 
and essence of the agreement and not to its 
form.” 

In the same para it has been observed as 
under :— 


“At one time it was thought that the test 
of exclusive possession was infallible and if 
a person was given exclusive possession of a 
premises, it would conclusively establish that 
he was a lessee. But there was a change and 
the recent trend of judicial opinion is re- 
flected in Errington v. Errington, (1952) 1 
All ER 149, wherein Lord Denning review- 
ing the case law on the subject summarizes 
the result of his discussion thus at page 155: 


“The result of all these cases is. that, 
although a person who is let into exclusive 
possession is, prima facie, to be considered 
to be tenant, nevertheless he will not be held 
to be so if the circumstances negative any 
intention to create a tenancy”.” 


Another quotation of Denning L. J. was taken 
down in that judgment which was from 
page 1202. ‘The said eee runs as 
under :— 


“The question in all these cases is one of 


intention: Did the circumstances and the 
conduct of the parties show that all that was 
intended was that the occupier should have 
a personal privilege with no interest in the 
land ?” 


“The following propositions may, there- 
fore, be taken as well-established: (1) To as- 
certain whether a document creates a licence 
or lease, the substance of the document must 
be preferred to the form; (2) the real test 
is the intention of the parties whether they 
intended to create a lease or. a licence; (3) if 
. the document creates an interest in the pro- 
perty, it is a lease; but, if it only permits an- 
other to make use of the property, of which 


Ratilal v. Abdul Husein Hasanali 


In para 10 of that judgment it has 


A. I. R. 


the legal possession continues with the 
owner, it is a licence: and (4) if under the 
document a party gets exclusive possession 
of the property, ‘prima facie’ he is censider- 
ed to be a tenant, but circumstances may be 
established which negative the intention to 
create .a-lease’’.” 


20. The learned advocate Shri Kothari 
also cited a case Heslop v. Burns reported 
in (1974) 3 All ER 4C6. At page 415 it has 
been observed as under : — 

“In all tbe cases' where an occupier has 
been held to be a licensee there has been 
something in the circumstances, such as a 
family arrangement an act of friendship of 
generosity, or such like, to negative any in- 
tenlion to create a tenancy.” 


The result of all the above authorities with 
the evidence on record would go to show 
that it was an act of generosity on the part 
of the. plaintiffs that: they allowed the defen- 
dant to continue in, possession for a parti- 
cular period up to .19-2-1969 in order that 
he may be able to construct his own house 
and thus he may not be put to inconvenience 
during the period, he is constructing the 
house and thereafter without any in- 
convenience gets into his own property and 
hands over vacant possession of the property 
which he had sold and which he continued 
to occupy out of generosity. 

21. The learned: advocate Shri Mehta 
drew our attention to the document Exh. 123 
and he tried to show that that document was 
interpolated, In last para of that document 
originally the day mentioned was “Friday” 
and the date mentioned was “I7th” and 
Gujarati date was mentioned as “6th”. All 
the three are overwritten and “Friday” is 
changed. to “Saturday”, “17th” is changed to 
“18th” and Gujarati date “6th” is changed 
to “7th”. We may say that this document 
is on a stamp paper which was purchased 
on 18-5-1968. Therefore, it was impossible 
to prepare or type | that document on 17-5- 
1968. The scribe of the document gave ex- 
planation that looking at the calendar he 
mentioned the date 17th and the signatories 
to the document deposed that at the time of 
making signatures they realised that the date 
was not correct and, therefore, before sign- 
ing they changed the same. One thing is 
clear that the stamp paper was dated 18-5- 
1968 and, therefore, the document could 
never have been typed or prepared for signa- 
ture before 18-5-1968. Therefore, it cannot 
be suggested for a moment that that docu- 
ment was prepared: or typed on 17-5-1968. 
It may be that the theory of the scribe that 
he looked at the calendar and mentioned the 


f 
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date, may not be correct. 
which was being typed on 18-5-1968 and as 


rough draft must have mentioned the date 
17th and no intelligence was required for the 


purpose of copying, the sam2 date was typed. 


But when the signatories vere to sign the 
document they immediate realised that 
there was a mistake and they corrected it. 


Therefore, mere change ož date in docu- ' 


ment Exh. 123 would not help the defen- 
dant. The learned advocate Shri Mehta sub- 
mitted that Exh. 121 was prepared on 10-5- 
1968. Thereafter on 16-5-2968- Rs. 35,000/- 
were paid to the plaintiffs. On 18-5-1968, 


the sale deed was executed and on the same 


date agreement Exh: 123 was prepared in 
which time up to 10-2-196% was given. 


relation to 10th May, and exactly from 10th 
May, 1969 nine months were calculated and, 
therefore, the learned advcacate Shri Mehta 


submitted that everything Eetween the par-- 


ties was agreéd not on 18-1969 as suggest- 


ed, but on 10-5-1968 and tkere was package’ 


deal between the plaintiffs and the defendant 
and as a result of the package deal all the 
documents were prepared. In spite of this 
fact the learned advocate Shri Mehta submit- 
ted that the plaintiffs cam- out with false 


evidence and according to plaintiff No. 1, 


Abdulla, Exh. 120 he stated in Court ‘that 


after the document Exh. 122 was executed, : 


the parties went to the suit property and at 


that time for the first time talk took place’ 


regarding possession and thereafter docu- 
ment Exh. 123 was preparzd. That theory 


w of plaintiff No. 1 was requred to be reject- 


ed and, therefore, according to the learned 


advocate Shri Mehta’ wher the plaintif is 


giving false evidence, his evidence was re- 
quired to, be rejected in toto and in view 
of this situation when the theory of the plain- 


tiff is required to be rejected, the document ` 


Exh. 123 must be held to t2 void. We can- 
not agree to this suggestion for several rea- 
sons. The first reason is that it does 
appear to us that on 10-5-1968 any package 
deal could have been in existence. If that 
was the situation sixty days’ time would not 


have been given in the document, Exh. 121. 


which was prepared on 10-5-1968. It appears 
that on 16-5-1968 the defemdant approached 
the plaintiffs or their broker and demanded 
a sum of Rs. 35,000/- whick. he was required 
to give to Nagrik Cooperative Bank for the 
purpose of obtaining titledeeds. At that 
time the plaintiffs were no. willing to give 


that amount and at that point of time. the- 
defendant agreed to pass sale deed earlier. - 
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He: 
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It could be possible, therefore, that on 16-5- 
1968 a package deal might have come into 
existence and the parties did not go to the 
trial Court with full correct facts but the. 
point that is required to be determined is as 
to what was the intention of the parties when 
they entered into an agreement Exh. 123 or 
what was the intention of the parties when 
they decided to bring about an agreement, 
Exh. 123? Are we to hold that the plain- 
tiffs who had agreed to purchase the house 
for their own personal use by paying con- 
sideration of Rs. 1,10,000/-, abruptly either 
on 16-5-1968 or on 18-5-1968 changed their 
intention and their intention was changed to 
such an extent that they decided that they 
did not now desire to have the property for 
personal use but that they would purchase the 
property for leasing out the same? Are 
there any circumstances on record which 
would go to suggest that the plaintiffs changed 
intention in that fashion? If we dealt with 
the intention of the defendant he decided to 
sell the property. -He, therefore, knew that 
he was to hand over possession. He had, 
therefore, started constructing his property» 
on the neighbouring plot. He had, there- 
fore, a desire to hand over possession of the 
property which he was selling and ultimately 
occupying the property which he was con- 
structing. Did he overnight change his in- 
tention that after constructing his new pro- 
perty he would sell away the property and 
that he would not hand over possession to 
the plaintiffs and that he would become the 
tenant in the property? ‘The answers must 
be that the parties did not change their in- 
tention. The first party wanted the property 
for personal occupation and the second party 
wanted time in order that he may be able to 
ultimately vacate and occupy the property 
which he was constructing. Out of genero- 
sity the plaintiffs gave time. The plaintiffs 
had fear and because of that fear the plain- 
tiffs demanded a sum of Rs. 50,000/- being 
security for due performance of the contract. 
At that particular point of time the defen- 
dant had good intentions. He was sure that’ 
he was going to hand over possession on 
10-2-1969 and, therefore, even though Exhi- 
bit 123 contained a condition that in case 
possession is not handed over on 10-2-1969, 
an amount of Rs. 50,000/- would be forfeit- 
ed,. the parties entered into an agreement of 
licence on 10-2-1969. So with good clear 
intentions the parties entered into an agree- 
ment of licence on 10-2-1969 and. for the 
best reasons known to the defendant, the 


defendant decided ultimately on 10-2-1969 


‘that he would not hand over possession. 


sung: 
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Under these circumstances the intention of 
ithe parties we have gathered not only from 
ithe document, not only from the evidence 
Jon record, but from all the circumstances 
j existing on record end we are of the clear 
opinion that on the date on which the docu- 
ment Exh. 123 was signed the parties had a 
clear intention not to create: interest in the 
property in favour of the defendant but -to 
create a licence and out of generosity ac- 
commodated the defendant for a fixed period. 


22-30. x x x 
Order accordingly. 
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State of Gujarat, Appellant v. Angadia 
Kantilal Somabhai and others, Respondents. 

Criminal Appeals Nos. 325 to 327 of 1979, 
D/- 25-6-1982.#% 

Bombay Provincial Municipal Cor re 
Act (59 of 1949), Ss. 457 (7); 149 (1), 466 
read with Ahmedabad Municipal Corporation 
Octroi Rules, Rr. 11, 2 (a), Sch. I and 


Ahmedabad Municipal Corporation Octroi 


Standing Orders, Orders 2.7, 2.9 — Person 
doing business of Angadia (conveyer of 
goods) is “importer ef goods’ — Can be 
served with requisition notice under R. 11 
-read with Sch. J, of the Rules — For service 
of such notice person need not be owner of 
goods, 


A person doing the business of Angadia 
(conveyer of goods) is an “importer of goods” 
within the meaning of Rule 11 and can be 
served with requisition notice for supplying 
information regarding imported goods, as per 
Schedule I of the Rules framed under S. 457 
(7) read with S. 149 (1) of the Act. 


It becomes ee from the definition of the 
term “import” found in R. 2 (a) and O. 2.7 
of the Standing Order framed under S. 466 
-of the Act that if a person conveys or brings 
goods into Ahmedabad Municipal limits from 
any other area, it would amount to “import- 
ing goods” into Ahmedabad Municipal limits. 
Any person who conveys goods into Ahmeda- 


. * Only portion approved for reporting by 


High Court are reporied here. 





*%* Against judgmenis and orders passed by 
V. J. Japee, City S. J., Ahmedabad, D/- 
28-11-1978. 
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(Para 3) | 


of the Rules. 


«a “Importer” 
ï Angadias who are carrying on large scale 
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bad Municipal limits from any other area 
would, therefore, be an “importer of goods”. 
According to the dictionary meaning one 
who imports goods is an “importer of 
Goods”. Nowhere in the Rules has it been 
mentioned that only the owner of the goods 
will fall within the expression “importer of 
goods”, The expression “importer” is defined 
in Standing Order 2.9. Once it is held from 
the definition of the term “import” that an 
importer of goods is that person who conveys 
goods into Ahmedabad Municipal limits from 
any other area outside the said limits, there 
is no reason to limit the scope of the said ex- 
pression by holding that an importer of goods 
is only that person who owns the goods. 
Such words of limitation are not found in 
the Act, the Rules or the Standing Orders. 
In fact, the Standing Order definition of 
“importer” makes it clear beyond any manner 
of doubt that even an Angadia who imports 
goods into Ahmedabad Municipal limits 
would be liable to pay octroi at the Octroi 
Naka unless delivery of the goods is obtained 
by the owner at the said Octroi Naka. 
(Para 8) 
Further, there is no warrant for taking the 
view that an Angadia who was an importer 
of goods at the stage of entry ceased to be 
so on entry and payment of octrci, as such 
words of limitation do not appear in the 
Rules or the Standing Orders. And it cannot 
be said that an Angadia is an “importer” 
within the meaning of Standing Order 2.9 
but he cannot be said to be an “importer” 
within the meaning of the Rules, so that he 
can be served with requisition noticea there- 
under. (Para 9) 


Also, the form of the requisition notice 
under Sch. I of the Rules cannot be decisive 
of the question whether or not any person 
other than the owner can be an “importer” 
of goods within the meaning of R. 11 of the 
Rules. Besides, if no period of limitation is 
prescribed within which such a requisition 
notice can be issued under Rule 11 of the 
Rules, the correct interpretation would be 
that the requisition notice must be issued 
within a reasonable time which weuld de- 
pend on the facts and circumstances of each 
case. This is, however, no argument to come 
to the conclusion that Angadias cannot be 
included within the term “importer”? in R. 11 
(Para 10) 

Moreover hardship to the Angadias in 
supplying information as per requisition 
notice after a lapse of time cannot change 
the meaning to be given to the word 
in R. 11 of the Rules. The 


ay 
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business of conveying goods into or out of 
octroi limits of the Mumcipal- Corporation 
from or to any other arez must know tat 
they may be called upon to furnish details 
as per Sch. I or Rule 11 of the Rules end 
must, therefore, 
containing those particulars so ‘that they may 
be able to answer the requisilion’ as and 
when made by ‘the Corporetion. 


J. M. Panchal, Public Prosecutor, for the 


~ State. 


` A. M. AHMADI, J. :— In these three ap- 
peals the question of gzneral importance 
which arises. for our determination is (i) vhe- 
ther a firm of Angadias can be said to be 
“importers of. goods” within the meaning of 


Rule 11 of ‘the Ahmedabed Municipal Cor- . 


poration Octroi Rules framed under sub-sec- 
tion (7)-of Section 457 read with sub-sec. (1) 
of Section’. 149 of., the Eombay Provincial 
Municipal Corporations Act, 1949 (herein- 
after called ‘the Act} and if yes, (ii) whe- 
ther it can be called- upon to furnish the in- 


‘formation required by the requisition noice ` 


issued as per Sch. I apperded to the Ries. 
In order to decide this qrestion it is neces- 
sary to refer to. few provisons of law which 
have a bearing on the poin at issue. 


2. Section 127 (2) .of the Act. empowers 
the. Municipal. Corporation to impose taxes 
specified in sub-sec. (1) of the said section. 
Octroi is one of the taxes specified in sab- 
section (2) of Section 127 of the Act. Sec- 
tion 149 (1) enacts. the precedure to be fol- 
lowed for levying the taxez specified in sub- 
section (2) of Section 127 of the Act. Toat 
section lays down that in the event of he 
Corporation deciding to levy any of the taxes 
specified in sub-section (2) of Section, 127 it 
shall make detailed provis on, in so far as 
such provision: is not mace under the ‘Act, 
in the form of: the rules, modifying, amplify- 
ing or adding to the rules: at the time in 
force for any of the matters catalogued in 
Cis. (a) to (e) of ‘that stb-section: Under 
Clause (a) rules. cab be made in regard to 


the nature of the tax, the rates thereof, the ~ formation..as may be obtained, shall, im- 


mediately, be paid by the said person on de- 


class or classes of persons, articles or prop2r- 
ties liable thereto and the 2xemptions the-é- 
from, if any, to be granted and‘under Cl. *b) 
rules can be made in regard to the system 


of assessment and method of recovery aad ` 


the powers exercisable by -he Commissiorer 
or other officers in the collection of the tex. 
Section 454 next provides that'-the Corpora- 
tion may add to the Schecule A rules rot 
inconsistent with the provizions of the Act 
(which expression shall in this sections Je 
deemed not to include thé said Scheduie A) 
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to provide for any matter dealt with or for 
ahy of the purposes specified in the said 
Schedule; and may, .subject to the same 
limitations, amend, alter or annul any rule 
in the said Schedule A. Sub-section (7) of 


‘Section 457 -provides for making rules in re- 


gard to the assessment and recovery af 
municipal taxes; the conditions on which re- 
funds :of: municipal .taxes shall be allowed; 
and in- respect of a tax leviable under sub- 
section (2) of Section 127, the matters refer- 
red to in sub-section (1) of Section - 149. 
Therefore, in exercise of the power conferred 
by sub-section (7) of Section 457 read with 
sub-section (1) of Section 149 of the Act, 
the Corporation framed Rules known as the 
Corporation Octroi 
Rules (hereinafter called ‘the Rules’). Rule 11 
with which :we are concerned reads as 
under:— ` ' 


“11. If -the Commissioner. or any other 
Officer authorised in this behalf is of opinion 
or has reason to believe that it is necessary 


in the interes? of Municipal Revenue, to issue 


a requisition notice as per Sch. “T or in such 
a form as may be prescribed by ithe Munici- 
pal Commissioner, from time to’ time, may 
issue the same asking any owner or importer 
of goods or any person connecied with the 
import: of goods to return it duly filled in 
and signed by him within 15 days from the 
date of -receipt of the same. The person, 
who is required by a written notice so to 
do, shall fill in correct. details and submit a 
true account of the goods imported by him. 
The Commissioner or the Officer authorised 


. May require of the. said person to produce 


before him any accounts or documents and 
to furnish any information relating to the 
import of goods or any other information 
in connection therewith as may be required, 


together with the copies or extracts from 


such documents etc., as appear to him to be 
necessary. The. octroi duty found due on 
the information received as per requisition 
notice. or when such information is believed 
to be incorrect, on such other authentic in- 


mand. Jf the amount so- demanded is not 
paid on demand, it shall be recovered, as if 


it were a tax, by process of recovery as pro- .* 


vided in Chapter VIII (Rules of the Schedule _ 


appended to Bombay “Provincial Municipal 


Corporations Act LIX of 1949).” 


‘On a plain reading of this rule it becomes 
clear that the Commissioner or the officer 
authorised in this behalf must be of opinion 
or must have reason to believe that it is 
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necessary in the interest of Municipal Reve- 
nue to issue a requisition notice as per Sche- 
dule ‘T calling upon any owner or-importer 
of goods or any person connected with the 
import of goods to return it duly: filled in 
and signed within 15 days from the date of 
‘yeceipt thereof. Therefore, once the requir- 
ed satisfaction is reached, a requisition notice 
can be addressed to the owner or importer 
of goods or any person connected with the 
import of goods. Such a person can be re- 
quired to produce before the Commissioner 
or the authorised officer any accounts or 
documents and to furnish any information 
relating to the import of goods or any other 
information in connection therewith as may 
be required. Therefore, according to this 
rule the notice or requisition can be issued 
to (i) the owner; or (i) the importer of 
goods; or (iii) any person connected with the 
import of goods. The expression “importer 
of goods” is not defined by the Rules but 
the term “import”, according to Rule 2 (a) 
means conveying into octroi limits of the 
Ahmedabad Municipal Corporation any arti- 
cles or goods from any other area. There- 
fore, if a person brings any article or goods, 
which is liable to octroi duty or tax from 
outside the Municipal limits within: the 
Municipal Corporation limits, he can be said 
to have imported the goods within the mean- 
ing of Rule 2 (a) of the Rules. In the con- 
text of this definition of the term “import” 
found in Rule 2 (a) of the Rules, it is not 
difficult to define an “importer of goods”. 
One who imports goods within the meaning 
of this Rule can be said to be an “importer 
of goods”. 
tionary “importer” means one who imports. 
According to Shorter Oxford English Dic- 
tionary, {Third Edition), the term “importer” 
means one who or that which imports or 
introduces. Therefore, any person who 
brings goods from outside the Ahmedabad 
Municipal Corporation limits within the 
Municipal Corporation limits is, for the pur- 
poses of these Rules an “importer of goods”. 
Such an importer of goods can be served 
with a requisition notice as per Sch. ‘I’ to the 
Rules calling upon him to furnish the parti- 
. culars set out therein. 


3. Section 466 empowers the Commis- 
sioner to make Standing Orders consistent 
with the provisions of the Act and the Rules 
and bye-laws in respect of— . 


(a) prescribing nakas for the collection of 
octroi and tolls; 

(b} regulating the mode and manner in 
which octroi and tolls shall be collected; 
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According to Webster’s Dic-. 
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(c) determining how octroi shall be collect- 
ed when no reliable evidence is available of 
the value of the goods imported; 

(d) regulating the stamping, sealing or 
otherwise marking! cf imported goods; 


(e) prescribing the manner in which refunds 


.Of octroi shall be claimed or made and the 
conditions under which agents shall be re- 


cogniséd and for obtaining refunds of octroi; 


(© determining , the 
which, the routes ‘by which and the time 
within which goods intended for immediate 
exportation shall be conveyed out of the 
City and the fees payable by persons so 
conveying the goods; and 


(g) any. other matter relating to the ei 
lection of octroi which is not provided for 
in the Act. 


It must immediately be noticed that the 
power to make Standing Orders is circum- 


‘scribed by the condition that they must bel ` 


consistent with the provisions of the Act. and 
the Rules and the -bye-laws framed under the 
Act. In exercise of this power the Munici- 
pal Commissioner of Ahmedabad framed the 
Ahmedabad Municipal Corporation Octroi 
Standing Orders. {hereinafter called ‘the 
Standing Orders’).; Standing Order 2.7 lays 
down that the term “import” shall mean the 
conveying of any! goods into Ahmedabad 
Municipal limits fram any other area. This 
definition is quite consistent with the defini- 
tion of the term “import” found in R. 2 (a) 
of the Rules. Standing Order 2.9 defines an 
“importer” as under :— _ 


“ ‘importer’ shall mean the person who im- 

ports the goods into Ahmedabad Municipal 
limits and shall also include the person who 
owns the goods at the time of import or 
whose name is entered in the import bill as 
importer. It shall! also include (i) the person 
who takes delivery of the goods or articles, 
when imported by rail or by air or by a 
vehicle of the Gujarat State Road Transport 
Corporation; (ii) in case of goods imported 
through post, the person to whom the goods 
are delivered by postal department; and (iii) 
the person or the: body of persons doing the 
business of Angadiz.’ 
Therefore, by this definition a person doing 
the business of Angadia is an “importer of 
goods”. If this definition is consistent- with 
the provisions of the Act and the Rules,. there 
can be no difficulty in reaching the conclu. 
sion that a firm carrying on business of 
Angadias can be, served with a requisition 
notice as per Sch. T under R. iL of the 
Rules. 


supervision under 


~s 
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4. Section 399 provides the penalty for 
failure to comply with fhe requisition ander 
Rule 11. It lays down that whoever con- 
travenes any provision ef the Act or Rule, 
Bye-law, Regulation, Standing Order, licence, 
permission or notice issued thereunder of 
fails to comply with any requisition lawfully 
made under any such provision shall, if no 
penalty is provided in any other provision 
of the Act for such contravention or failure 


be punished, for each sich offence, with fine 


which may extend to >ne hundred rupees 
and with further fine which may extead to 
twenty rupees for every day on which such 
contravention or failure continues after the 
first conviction. In the backdrop of these 
provisions of law we may now proceed to 
answer the point posed Zor our decisior.. 


5, In order to -answez the principal point 
arising in these three @ppeals, it woud be 
advantageous if we bear in mind the re-evant 
facts of these three appezls. In Criminal Ap 
peal No. 325 of 1979 the respondent-accused 
is one Angadia Kantilal Somabhai. The 
Octroi Inspector of the Ahmedabad Munici- 
pal Corporation filed a complaint azainst 
him alleging that even taough he was zalled 
upon by a requisition notice as per Sch. T 
of R. 11 of the Rules to furnish particulars 
in respect of imports made during the period 
from 1st Feb:, 1975 to 31st Dec., 1975 he 
failed to do so within the prescribed period 


after the receipt of the requisition and had, 


therefore, committed an offence punishable 
under Section 399 of the Act read with R. 11 
of the Rules. In Appeal No. 326 of 1979 
the respondent-accused is one Naranbhai 
Shankerbhai.. He too was called upon by a 
similar nolice to furnish information regard- 
ing the imports between Ist Jan., 197€ and 
30th June, 1976 but he failed to do so within 
the prescribed period after the receipt cf the 
requisition and had, therefore, committed a 
similar offence. In the Est Criminal Appeal 
No. 327 of 1979 the accused Angadia N. 
Rajaram Nagardas was called upon 53y a 
similar requisition notice ~o furnish particulars 
in respect of goods imsorted betweer Ist 


‘Jan., 1975 and 31st Dec., 1975 which he 


failed to do within the prescribed period 
after the receipt of the requisition and, there- 
fore, committed a similar offence. The 
learned Metropolitan Magistrate convicted 
all the three- accused ani directed then to 
pay a fine of Rs. 25/- in default, to suffer 
simple imprisonment for three months. 
Against the order of conviction the thre2 ac- 
cused persons preferrec separate appeals 
which were disposed of 3y the learned City 


_ Sessions Judge, Ahmedabad, by his judgment 
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and order dated Nov. 28, 1978. The learned 
City Sessicns Judge came to the conclusion 
that even chough by the definition of Stand- 
ing Order 2.9 Angadias were “importers”, 
they could not be said to be importers of 
goods within the meaning of the Rules and, 
therefore, they could not be called upon by a 
requisition notice as per Sch. T of R. 11 to 
furnish the relevant information regarding 
the import of goods during the period men- 
tioned in the respective requisition notices. 
He pointed out that even though the expres- 
sion “importer” was defined by Standing 
Order 2.9, there was no such definition to be 
found in R. 2 of the Rules and, therefore, 
it was no* possible to import the Standing 
Order definition for the purpose of deter- 
mining the scope and ambit of R. 11 of the 
Rules. While deciding the question whether 
a person or a firm carrying on business of 
Angadia can be said to be an “importer” 
within the meaning of R. 11, the learned City 
Sessions Judge also referred to the language 
of Sch. ‘I’ wherefrom he concluded that the 
requisition notice under Sch. ‘T can only be 
served upcn the owner and not the person 
who imports the goods within the limits of 
Municipal Corporation of Ahmedabad. He 
was also of the opinion that if Angadias are 
required to furnish such information as is 
required by Sch. ‘T’ of R. 11 of the Rules, 
it would cause considerable hardship to them 
because such information would be within 
the special knowledge of the owners and not 
the Angacias who are merely carriers of 
goods. In this view that he took, he came 
fo the conclusion that the respondents-ac- 
cused who were indisputably carrying on 
business as Angadias in the City of Ahmeda- 


- bad at all material times could not be said 


to be “importers of goods” within the 
meaning of R. 11 of the Rules and, there- 
fore, it was not open to the Commissioner _ 
or the authorised officer to serve them with 
requisition notices as ‘per Sch. ‘I’ calling upon 
them to furnish the particulars set out in the 
various colimns of that notice within 15 days 
from the receipt thereof. He, therefore, ac- 
quitted the respondents accused of the charge 
levelled against them. 
6. x x X- 


7. The Act does not define the expression 
“import” or “importer of goods”. However, 
Rule 2 (a) defines “import” to inter alia 
mean “the conveying into Octroi limits of 
the: Municipal Corporation from any other 
area”, The Stending Order 2.7 also defines 
the expression “import” to mean the convey- 
ing of any goods into Ahmedabad Munici- 
pal limits from any other area. The expres- 
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sion “importer of gcods” is not defined by 
the Rules. Rule 3 which is made subject 
to the provisions of the Act lays down that 
an. octroi on all goods of the description in 
Sch. ‘A’ shall, on the import thereof be pay- 
able to the Corporation at the rate specified 
for such goods respectively in the said Sche- 
dule. Rule 4 then enumerates the exceptions 
to Rule 3. Rule 5 requires the table of rates 
of octroi to be affixed at certain places. 
Rules 6 to 10 deal with collection of octroi 
with which we are not concerned. Rule 11 
- which has been quoted earlier deals with the 
issuance of a requisition notice as per Sch. ‘T 
to the Rules. Rule 12 deals with refund of 
octroi and R. 13 states how much of the 
octroi paid should be refunded. ‘This is in 
brief the scheme of the Rules. 


8. It becomes clear from the definition of 
the term “import” found in R. 2 (a) and 
Standing Order 2.7 tbat if a person conveys 
or brings goods into Ahmadabad Municipal 
limits from any other area, it would amount 
to “importing goods” into Ahmedabad Muni- 
cipal limits. Any person who conveys goods 
into Ahmedabad Municipal limits from any 
other area would, therefore, be an “importer 
of goods”. According to the dictionary 
meaning indicated earlier, one who imports 
-{goods is an “importer of goods”. Nowhere 
in the Rules has it been mentioned that only 
the owner of the gocds will fall within the 
expression “importer of goods”. The ex- 
pression “importer” is defined in Standing 
Order 2.9 reproduced earlier. This definition 
must be consistent with the Act and the 
Rules in view of the language of Section 466 
of the Act. Once it is held from the defi- 


nition of the term “import” that an importer. 


of goods is that person who conveys goods 
into Ahmedabad Municipal limits from any 
other area outside the said limits, there is 
no reason to limit the scope of the said ex- 
pression by holding that an importer of 
goods is cnly that person who owns the 
goods. Such words of limitation are not 
found in the Act, the Rules or the Standing 
Orders. In fact, the Standing Order defini- 
tion of “importer” makes it clear beyond 
any manner of doubt that even an Angadia 
'|wbo imports goods into Ahmedabad Muni- 
cipal limits would be liable to pay octroi at 
the Octroi Naka unless delivery of the goods 
is obtained by the owner at the said Octroi 
Naka. The learned Sessions Judge in his 
judgment observes thet ordinarily an Angadia 
would not fall within the term “importer” 
and, therefore, he is specifically sought to be 
included within the meaning of that expres- 
vision by ‘Standing Order 2.9. Now there is 
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no justification, having regard to the defini- 
tion of the term “import” in the Rules as 
well as the Standing Order, to take the view 
that ordinarily an Angadia cannot be said 
to be an importer of goods. If an Angadia 
brings goods within the Ahmedabad Munici- 
pal limits from any other limit, he would 
be an “importer of goods” within the mean- 
ing of the Rules. as well as the Standing 
Order 2.9. The definition in the Standing 
Order is, therefore, quite consistent with the 
Rules framed uncer S. 457 read with S. 149 
of the Act. 


9. It was argued before the learned Ses- 
sions Judge that Angadias can be regarded 
as “importers” up to the stage of entry of 
goods within Ahmedabad Municipal limits 
and no further and, therefore, they cannot 
be called upon to answer the reqnuisition 
issued under R. 11 of the Rules. In other 
words, it was argued that as soon as the 
goods were brought within octroi limits and 
the duty was paid, Angadias or carriers of 
goods ceased to be “importers” of goods 
and R. 11 of the Rules had no application. 
This argument found favour with the learn- 
ed Sessions Judge. It is difficult to under- 
stand this line of reasoning for the simple 
reason that having regard to the definition 
of the expression “import” in R. 2 (a), the 
expression “importer” in R. 11 must in the 
context mean one who imports. That per- 
son who brings goods liable to octroi within 
the Ahmedabad Munizipal limits from out- 
side its limits would be an importer of goods. 
The definition in the Standing Order 2.9 is 
merely illustrative of persons who can be 
said to be “importers” within the meaning 
of the Rules as well as the Standing Orders. 
There is no warrant for taking the view that 
an Angadia who was an importer of goods 
at the stage of entry ceased to be so on 
entry and payment of octroi, as such words 
of limitation do not appear in the Rules or 
the Standing Orders. The argument that an 
Angadia is an “importer” within the mean- 
ing of Standing Order 2.9 but he cannot be 
said to be an “importer” within the meaning 
of the Rules is clearly devoid of merit. 
There is no rationale to come to the conclu- 
sion that a person who is an importer of 
goods within the meaning of the Standing 
Orders is not an importer within the mean- 
ing of the Rules. To take such a view 
would tantamount to holding that the defi- 
nition of the word “importer” in Standing 
Order 2.9 is not consistent with the Rules. 
In that event the definition in the Standing 
Order would clearly conflict with Sec. 466 
which says that the Standing Orders 


must ~ 
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be consistent with the Act- and the Rules. 
We are, therefore, of the opinion that such 
a dichotomy is not warranted having regard 
to the provisions of the Rules and the Stand- 
ing Orders. 


10. The learned Sessions Judge has relied 
on. the. requisition form im Sch. T to come 
to the conclusion that ordy the owners of 
goods would, be- required to answer the said 
requisition and an Angad.a -cannot be re- 
quired to do. so. This ccnclusion is based 
on the fact that Sch. ‘I’ uses the language: 
“You are requested to fu-nish correct details 
of imports made by you ər on your behalf”. 
This language prima faci2 gives the impres- 
sion that the requisition & addressed to the 
owner and he is asked ~o furnish correct 
details of imports made >y him or on his 
behalf. Now if an Angzdia imports goods 
through his employee, he can be asked to 
furnish details of imports made through his 
employee under Sch. ‘I’ t {and} Rule 11 of 
the Rules. The form of the requisition can- 
not be decisive of the qaestion whether or 
not any person other thar the owner can be 
an “importer” of goods within the meaning 
of R. 11 of the Rules. Once we come to 
the conclusion that any person who imports 
goods within the Ahmedabad Municipal 
limits is an “importer of goods”, he can be 
called upon by virtue of R. 11 to furnish 
the particulars sought ty the requisition 
netice per Sch. T. The learned Sessions 
Judge observes that asnc time limitis fixed 


junder the Rules within waich such a requisi- 


tion notice can be issued onthe importer of 
goods, considerable hardsaip would be caus- 
ed to the Angadias if they are required to 
furnish the particulars as per the columns 
of the requisition notice =fter a long lapse 
of time. Now those whc are carrying on 
the business of Angadias must maintain a 
register containing the pa-ticulars of imports 
made by them from time to time. Besides, 
if no period of limitation is prescribed 
within which such a reqtisition notice can 
be issued under R. 11 of the Rules, the cor- 
rect interpretation would 3e that the . requi- 
sition notice must be issued within a réason- 
able time which would depend on the facts 
and circumstances of each case. This is, how- 
ever, no argument to come to the conclusion 
that Angadias cannot be included within the 
term “importers” in R. OH of the Rules. 
Hardship to the Angadics. cannot change 
the meaning to be given zo the word “im- 


porter” in R. 11 of the Relés. The Angadias 
who are carrying on larg scale business of 


.jconveying goods into or eut of octroi limits 
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‘clusion that Angadias: were not 
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of the Municipal Corporation from or a 
any other area must know that they may be 
called upon to furnish details as per Seh. ‘T 
of (or) Rule 11 of the Rules and must, 
therefore, maintain proper registers contain- 
ing those particulars so that they may be 
able to answer the requisition as and when 
made by the Corporation. We are, there- 
fore, of the opinion that the learned Sessions 
Judge was not right in coming’to the con- 
“importers 
of goods” within the meaning of R. 11 of 
the Rules and were, therefore, not required| 
to answer the requisition contained in Sche- 





‘dule ‘I’ thereof. 
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11 to 14. 
) Order accordingly. 
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Smt. Navuba Gokalji- Chavda, Mehsana 
and others, Petitioners v. Returning Officer 
and others, Respondents. 


Special Civil AppIn. No. 112 of 1981, DJ- 
23-3-1982. 


(A) Constitution of India, Art. 226 — 
Other remedy open — Election disputes — 
Gram Panchayat election — Petitioner, sole 
contestant on reserved seat for women — 
Rejection of her nomination paper —~ Said 
seat remaining vacant — Remedy by way of 
election petition under S. 24, Gujarat Pan- 
chayats Act — Held, would not be available 
to the petitioner — Section. 24 contemplates ` 
a case where validity of clection of member 
is questioned — Case law discussed. (Guja- 
rat Panchayats Act (6 of 1962), S. 24). 

(Para 7) 


(B) Constitution of India, Art. 226 — 
Other remedy open — Election disputes — 
Gujarat District Panchayats and Election 
Rules (1962), Rr. 14 (2), 8 — Petitioner, 
sole contestant on reserved seat for women 
Rejection of her nomination paper — 
Remedy of appeal under R. 14 (2) against 
the same becoming stale at the stage of final 
hearing — No objection in this regard taken 
at the time of admission — Held, objection 
was waived. (({i) Gujarat District Pancha- 
yats and Election Rules (1962), Rr. 14 (2), 8; 
(ii) Evidence Act (1872), S. 115). 

(Para 8) 


(C) Gujarat District Panchayats and Elec- 
tion Rules (1962), Rr. 8, 10 —- Nomination 


ed 





*Only portions approved for reporting by 
High Court are reported here. 
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paper filed by petitioner giving all details —~ 
Only serial number in Voters’ List, not 
given — Summary inguiry under R. 10, not 
held — Opportunity to correct technical 
error, not given Mere non-mention of 
number in voters’ list — Not such a defect 
going to the root of the matter Such 
defect could not be said to be of substantial 
nature — Rejection of nomination paper — 
Not justified. (Paras 10, 11) 
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Cases Referred: | Chronological Paras 
AIR 1982 Guj 163 6 
1982 Guj LH 645 7 


AIR 1981 Guj 195 3, 11 
(1981) Spl. Civil Appln. No. 1410 of 1981, 

D/- 19-2-1981 (Guj) 7 
AIR 1975 SC 1274: (1975) 2 SCC 240 9 
AIR 1966 Guj 19:6 Guj LR 200 6, 7 


N. J. Mehta, for Petitioners; A. K. Mankad 
(for No. 2), K. J. Vaidya for M/s. Purna- 
nand and Co. (for Nos. 1 and 3), for Re- 
spondents. 


ORDER :— In this petition under Arti- 


cle 226 of the Constitution of India, the 
petitioners who are the voters residing within 
the local limits of Khanusa Gram Panchayat 
in Vijapur taluka of Mehsana district, have 
challenged the action of: respondent No. 1— 
Returning Officer, rejecting the nomination 
paper of petitioner No. 1 whereby she was 
prevented from contesting the election from 
Ward No. 7-J of the Khanusa Gram Pan- 
chayat, held in the closing months of year 
1980. Petitioner No. 1 was the solé con- 
testant from that ward wherein only one 
seat was earmarked as reserved for women. 
Pelitioner No. 1 was not opposed by any 
rival female candidate. She filled in the 
nomination form on 27-11-1980 for contest- 
ing from the aforesaid ward on' the reserved 
seat for women. Her nomination form came 
to be rejected by the Returning Officer by 
his order dated 29-11-1980, on the ground 
that on scrutiny of the nomination paper, it 
was found that the candidate had not men- 
tioned her number in the voters’ list. .The 
aforesaid order below the nomination form 
as passed by the first respondent-Returning 
Officer rejecting the nomination paper is 
annexed as Annexure ‘A’ to the petition. 
It is obvious that when petitioner No. 1 be- 
ing the sole candidate was not permitted to 
contest the election to Khanusa Gram Pan- 
~ chayat on the reserved seat, no candidats 
was returned from the said ward on the re- 
served seat and the said seat remained vacant. 
In the meanwhile, petitioner No. 1 along 
with pelitioner No. 2 who is also a voter 
from the same ward brought this petition 
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under Art. 226 before this Court praying 
for the relief that respondent No. 1 be di- 
rected to accept the petitioner No. 1’s nomi- 
nation paper and to declare petitioner No. 1 
as duly elected to ‘the reserved seat for 
women from Ward No. 7-J of the Khanusa 
Gram Panchayat. It was also prayed that 
respondents be restrained from holding elec- 
tion of the Deputy Sarpanch for the said 
Gram Panchayat. ` 


2. XX XX XX XX 

3. Mr. N. J. Mehta, learned Advocate 
appearing for the petitioners contended’ that 
the first Tespondent-Returning Officer had 
patently erred in law in rejecting the nomina- 
tion paper of petitioner No. 1 on the ground 
that she had not stated her number in the 
voters’ ‘ist. He submitted that this was at 
the highest a technical error of trivial nature 
which could have been got rectified by the 
Returning Officer in exercise of his powers 
under R. 10 (2) of the Gujarat Gram and 
Nagar Panchayats Election Rules, 1962 
(hereinafter called the election rules) where- 
under the Returning Officer is required to 
hold a summary inquiry for considering the 
objections regarding: given nomination form, 
before deciding to reject the concerned 
nomination paper. Inasmuch as the first re- 
spondent-Returning Officer, failed to exercise 
his aforesaid powers coupled with duty as 
enjoinec upon him under R. 10 (2) of the 
said Rules, his decision is patently erroneous 
and liable to be quashed. In this connec- 
tion, Mr. Mehta heavily relied upon a deci- 
sion of A. N. Surti, J. in Special Civil Appin. 


No. 95 of 1981 decided by him on 4/5-2- | 


1981: (reported in AIR 1981 Guj 195). 


4. On the other hand, Mr. Mankad, learn- 
ed advacate appearing for respondent No. 2 
Panchayat submitted that the present peti- 
tion under Art. 226 is totally misconceived. 
That tke petitioner has got equally efficaci- 
ous alternative remedy by way of election 
petition under S. 24 of the Gujarat Pancha- 
yats Act. That the petitioners equally had 
an alternative remedy by way of an appeal 
under R. 11 (4) of. the Election Rules and 
consequently, this petition was liable to be 
dismissed on the preliminary ground that the 
petitioners ought to have exhausted the 
alternative remedies available to them. On 
merits, Mr. Mankad contended that provi- 
sions of R. 8 of the said Rules were manda- 
tory in character and as petitioner No. 1 had 
failed to comply with the mandatory require- 
ments of form A-1 prescribed under Rule 8 
laying down various requirements of a valid 
nominetion paper, the first respondent 


was 


p’ 
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quite justified in rejecting the nomination 
paper. 

5. Mr. K. J. Vaidya learned Advocate 
appearing for the election authority and the 


Returning Officer on the other hand submit- 


ted to the orders of th2 Court. 


6. Before considering the merits of the 
controversy between the parties, I shall deal 
with the preliminary objection raised by Mr. 
Mankad, learned Advocate appearing for re- 
spondent No. 2 Panchavat. He, in the first 
instance, invited my attention to a decision 
of the Division Bench of this Court consist- 
ing of B. J. Divan, C. J. (as he then was) 
and B. K. Mehta, J. in Special Civil Appin. 
No. 2964 of 1980 with Special Civil Appln. 
No. 3007 of 1980 decid2d on 19-8-1981 : (re- 
ported in AIR 1982 Guj 163). In the said 
decision, B. K. Mehta, J., speaking for the 
Division Bench, held thet when remedy by 
way of election petition can be resorted to, 
direct petition under Art. 226 or 227 of the 
Constitution would not be normally main- 
tainable. The Division Bench has laid down 


various principles applicable to such cases. 


They read as under :— 


(1) Though the extraordinary jurisdiction 
of High Court under Arts. 226 and 227 of 
the Constitution is very wide, the Court 
should be slow in exercising the said juris- 
diction where an alternative efficacious 
remedy under the Act is available. However, 
if the impugned order is an ultra vires order, 
or is a nullity as being ex facie without 
jurisdiction, the question of exhausting the 
alternative remedy could hardly arise. 


(2) It is well recognised on principle and 
in authority that where a right or liability 
is created by a statute which gives a special 
remedy for enforcing it only, the remedy 
provided by that statute must be availed of. 


(3): The right to vote or stand as a candi- 
date at the election is not a civil right but is 
a creature of a statute or a special law and 
must be subject to limitations imposed on 
it. If the legislature entrusts the determina- 
tion of all matters rela‘ing to election toa 
special tribunal, and inrests it with a new 
and unknown jurisdictien, that special juris- 
diction alone could be invoked for enforce~ 
ment of that right. 


(4) In matters of election disputes, the 
Court should refuse to exercise jurisdiction 
under Art. 226 of the Constitution of India 


‘when the statute conferring right to vote or 


stand at the election prescribes a statutory 
remedy embracing the disputes pertaining to 
all aspects of the entire process of election. 
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(5) Merely because the challenge is to the 
plurality of returned candidates or for that 
matter to the entire election, it is fallacious 
to urge that it can be only redressed by a 
writ petition. 

(6) It is a well recognised principle and a 
matter of public importance that elections 
should be concluded as early as possible ac- 
cording to the time schedule and all contro- 
versial matters as well as all disputes arising 


- out of the elections should be postponed titi 


after the elections are over so as to avoid 
an impediment or hindrance in the election 
proceedings. In other words, there is a pro- 
visional finality in the matters pertaining to 


the various stages of elections. 


(7) The bar of estoppel cannot be pleaded 
against a person challenging the election 
merely because he takes part in the said 
election by standing as a candidate or by 
exercise of his right of franchise therein 
especially when the impugned election is 
patently illegal and void ab initio due to the 
fact such as it being held pursuant to an 
ultra vires provision in a statute or the rules. > 
There is no question of approbation and re- 
probation in case of a person standing or 
voting at the election, nor is there any bar 
of laches if he does not challenge such void 
election at the initial stage and approaches 
the Court after the: said election is over. 

(8) Subject to the principle stated imme- 
diately hereinabove, if the entire conduct of 
a petitioner is so eloquent that he can be 
said to have acquiesced in the act which 
subsequently he has been complaining as a 
wrongful act, it may be one of the factors 
which the Court exercising jurisdiction under 
Art. 226 of the Constitution in a petition for 
a writ of quo warranto would bear in mind 
and may, in appropriate circumstances, refuse 
to exercise its extraordinary jurisdiction of 
granting a writ in the nature of quo war- 
ranto. 

(9) The High Court, in exercise of its ex- 
traordinary jurisdiction under. Art. 226 of 
the Constitution, is not required to examine 
the question when the election is challenged 
on the ground of it being vitiated at its in- 
ception due to the fact such as it being held 
in pursuance of or in accordance with an 
ultra vires provision of the statute or the 
rules, as to whether the election of a return- 


ed candidate is materially affected at such 


election by operation of the ultra vires pro- 
vision. 

(10) Subject to the principles stated imme- 
diately hereinabove, in order to successfully 
challenge an election by a writ petition on 
the ground of breach of any mandatory pro- 
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vision contained in the Municipal Act or 
the Panchayat Act or the Rules thereunder, 
it must be established that the election of 
the returned candidate was materially affect- 
ed thereby.” l 


.The aforesaid decision of the Division Bench, 
therefore, makes it clear that if effective 
remedy by way of election petition is avail- 
able, the present petition under Art. 226 
would not be maintainable. In this connec- 


tion, Mr. Mankad also relied upon a Divi- - 


sion Bench decision of this Court in Kan- 
chanbhai v. Maneklal, 6 Guj LR 200: (AIR 
1966 Guj 19). In the aforesaid decision, 
Bhagwati, J. (as he then was) considered the 
scope and ambit of S. 24 of the Act and 
held that :— 


“The word ‘election’ in S. 24 of the Guja- 
rat Panchayats Act, 1961, has a wider mean- 
ing which is used to connote the entire pro- 
cess culminating in a candidate being declar- 
ed elected. If the Returning Officer has re- 
jected a nomination paper otherwise than in 
accordance with the grounds mentioned in 
sub-rule (2) of R. 14 of the Gujarat District 
Panchayats Election Rules, 1962, the rejec- 
tion of the nomination paper would: clearly 
amount to a breach or non-compliance with 
sub-rule (2) of R. 14 and if in consequence 
of that, the result of the eleclion has been 
materially affected — which it undoubtedly 
would be — the election can be set aside by 
the Civil Judge.” 


It has been observed in this connection :— 


“Reading Sec. 24 along with sub-rule (8) 
of R.:14 and applying the rule of harmoni- 
ous construction, it is clear that so far as 
the machinery of election is concerned, the 
decision of the Returring Officer regarding 
acceptance or rejection of nomination papers 
is final in the sense that it cannot be ques- 
tioned until the electicn is completed, but 
when the election is completed, any aggriev- 
ed person may prefer an application before 
the Civil Judge under S. 24 within fifteen 
days from the date of declaration of the re- 
-sult questioning the validity of the election 
on the ground that the nomination paper 
was improperly accepted or rejected in 
breach of or non-compliance with sub- 
tule (2) of R. 14.” 


7. In support of his preliminary objec- 
tion, Mr. Mankad also relied upon a deci- 
sion of the Division Bench of this Court 
consisting of M. P. Thakkar, J. (as he then 
was) and R. C. Mankad, J. in Letters Patent 
Appeal No. 17 of 1981 decided on 3-2-1981*. 


*Reported in 1982 Guj LH. 645. 
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No. 410 of . 
. wherein Surti, J. refused to interfere in pro- 
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In the aforesaid decision, it has been held 
that when alternative remedy by way of 
election petition is available, a direct peti- 
tion under Art. 226 of the Constitution chal- 
lenging the order of the Returning Officer 
rejecting the nomination paper of a given 
candidate, would not.be maintainable. - But 
in the last para of the said judgment, it has 
been made clear as under :— 

“We wish to make. it ‘clear that inasmuch 
as the impugned decision of the Returning 
Officer turned on a disputed question of fact 
which cannot be agitated in the course of a 
petition under Art. 226 of the Constitution, 
we do not consider it sroper to express any 
opinion on the moot question whether the 
ad hoc finality can come in the way of exer- 
cise of constitutional powers when the. deci- 
sion of the Returning Officer is not built on 
any disputed question of fact and the order 
is patently erroneous.” 

Mr. Mankad also relied upon a decision of 


A. N. Surti, J. in Special Civil Application 
1981 decided on 19-2-1981 


ceedings under Art. ‘226 when alternative 
remedy by way of election petition for chal- 
lenging the result of the concerned election 
was available to the petitioners. The afore- 
said decisions on which Mr. Mankad has 
placed reliance clearly indicate that in case 
where the petitioner in a petition under Arti- 
cle 226 raises a quessiion which can be 
effectively thrashed out in election petition, 
remedy under Art, 226 cannot be normally 
made available to the concerned petitioner 
and the petitioner would be relegated to the 
alternative Act remedy by way of election 
petition where the disputed question can be 
thrashed out on evidenze. So far as the 
facts of the present case are concerned, it 
has been seen above that the petitioner No. 1 
was the sole contestant on the reserved seat 
for women from Ward No. 7-J and once 
her nomination paper was rejected, there re- 
mained no candidate in the contest and as 
a direct consequence, the said reserved seat 
remained vacant. If in the meanwhile, a 
fresh election would have been held and any 
candidate was returned on the said seat, the 
petitioner No. 1 would certainly have been 
required to resort to the alternative remedy 


` by way of election petition under Section 24. 


But on the peculiar facts of the present case, 
it is found that the remedy under Sec. 24 of 
the Act would not be available to the peti- 
tioners herein. A mere look at S. 24 shows 
that remedy by way of election petition con- 
templated by the said section pertains to a 
case where validity of election of a member 


p 


T 
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of the Panchayat is brought in question, by 
any person contesting the election or quali- 
fied to vote-at.the election to which such 
question refers. Consequently, in such an 
election petition, .election of the concerned 


returned candidate can be brought in chal- 


lenge by either unsuccessful contestant of 
even by other persons who are qualified to 
vote at the concerned lection. But all the 


same, there must. be a contest between the 


election pelitioner on ome hand and the re- 
turned candidate on the ather. On the pecu- 
liar facts of the present case, no such possi- 
bility of challenging the election of any re- 
turned candidate from Ward No. 7-J at all 
arises for consideration. In fact, as peti- 
tioner No. 1 was the soe contestant, once 
her nomination paper was rejected,- there re- 
mained no question of kolding at that stage 
any election for the reserved seat for women 
from the said ward. It is, therefore, impos- 
sible to ask petitioner Nc. 1 to go by way of 


election petition and to challenge the result’ 


of the election from Wazd No. 7-J when no 
election is held for Wari No. 7-J. Conse- 
quently, remedy of S. 24 of the Act is not 
available to the petitioners in the peculiar 
facts of this case. It is pertinent to note at 
this stage that the aforesaid decisions to 
which Mr. Mankad invited my attention 
were concerned with “he fact situations 
wherein elections had taken place for the 
concerned .wards of the municipalities of 
panchayats as the case, may be and there 
were returned , candidates whose elections 
could be challenged by way of election peti- 
tions. It is in the background of the afore- 


said fact situations that the ratio .of various — 


decisions relied upon by Mr. Mankad will 
have to be appreciated. As in the peculiar 
facts of this case, there was no election from 
Ward No. 7-J and there was no returned 
candidate for. the reserved seat for women, 
no occasion arises for asking the petitioners 
to prefer an election petition under Sec. 24, 
for determination of validity of such elec- 
tion. Mr. Mankad submiited that the word 
‘election’ as mentioned ir S. 24 has wide 
connotation as laid dowa by Bhagwati, J. 
(as he then was) in the case of Kanchanlal 
(AIR 1966 Guj 19) (suprm). It is true that 
Bhagwati, J. speaking for the Division Bench 


observed in that decision that the word ‘elec- 


tion’ in Sec. 24 of the Gujarat Panchayats 
Act, 1961 has a wide meaning which is used 
to connote the entire precess culminating in 
a candidate being declared elected and in 
the said process, rejection of nomination 
paper would form part o? the entire process. 


However, it is. pertinent to note that in the 
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aforesaid decision, there had resulted an 
election from the given ward and a candidate 
was declared as successful. Consequently, 
petition urder S. 24 could have been filed 
on the facts of the aforesaid. case. In the 
present case also, if during the pendency of 
this petition, respondent No. 1 had held 
fresh election for Ward No. 7-J, and if there 
was already a duly elected candidate in the 
field, the petitioners would have been re 
quired to pursue the Act remedy under Sec- 
tion 24, But as there is no such election 
for the said ward. till. today, it is mo use ask- 
ing the petitioners to prefer an election peti- 
tion under Sec. 24 against. a non-existing re- 
turned candidate or to challenge the validity 
of election for Ward No. 7-J, which has 
never taken place. Under these circum- 
stances, in the background of the peculiar 
facts of this case, it must be held that thel 
remedy. by way of election petition under 
Section 24 is not available to the petifioners 
in the present case. It is also required to 
be noted that no disputed questions of facts 
arise for decision in the present case. Only 
question in controversy between the parties 
is as to whether the Ist «espondent was jus- 
tified in rejecting the nomination form of 
the petitioner No. 1 only because she had 
admittedly not mentioned in the nomination 
form, her serial no. in the voters’ list. The 
relevant provisions of law are to be applied 
to the admitted facts:of the case for resolv- 
ing the above controversy. This is an addi- 
tional ground why relegation of the peti- 
tioners to che remedy under S. 24 of the 
Act does not appear to be called for in the 
present case even assuming that such an 
election petition can lie. 


8. So far as the second plank of the pre- 
liminary abjection of Mr. Mankad is con- 
cerned, he invited my atiention to R. 11 (4) 
of the Election Rules. It reads as under :— 
—“(4) Any candidate whose - nomination 
paper has been rejected may prefer an appeal 
to the election authority against the order 
of the Returning Officer within two days of 
the date of the order and send a copy of 
the appeal to the Returning Officer.. The 
election authority shall, within three days of 
the presentation of the appeal give his deci- 
sion thereon and immediately communicate 
the decision to the Returning Officer. The 


order passed by thé election authority shall 
be final.” 


It is obvious that the said remedy which 
was available to the petitioners has got total- 
ly stale by now. The nomination form of 
petitioner No. 1 was rejected by the first re- 
spondent on 29-11-1980, that is before one 


+ 
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year and. four months from today. The 
appeal could have been filed within two days 
of the order and was required to be dispos- 
ed of within three days thereafter. Thus, 
the appellate proceedings under the rules 
could have ‘been over by the beginning of 
Dec. 1980. We are at the fag end of March 
. 1982. No useful purpose can be served, 
therefore in directing the petitioners now to 
approach the election authority by way of 
an appeal. Apart from the question. of 
delay and the question of its condonation 
by the concerned appellate authority, no 
useful purpose can be served by the said 
appeal at this late stage as the appellate au-. 
thority being the appellate election authority 
under R. 11 (4) is itself a party respondent 
before me and has submitted to the orders 
of this Court. It is further pertinent to note 
that interim relief was granted pending ad- 
mission by A. N. Surti, J. on 15-1-1981 and 
later on, the petition was admitted to final 
hearing on 5-2-1981. In the meantime, the 
respondents appeared through their learned 
Advocate before this Court. Mr. Mankad, 
learned Advocate for respondent No. 2 states 
before me that he had appeared before 
Surti, J. last year when the petitioner had 
come up for admission hearing. The learn: 
ed Advocate for the Returning Officer as 
ell as the election authority had also ap- 
peared before Surti, J. last year at the time 
when the petition came up for admission 
hearing. If at that time, the preliminary ob: 
jection regarding preferring of appeal under 
Rule 11 (4) was taken up, this Court at that 
stage could have asked the petitioners te 
exhaust the said remedy. Now, it is too late 
in the day to raise such a preliminary ob- 
jection when this petition was admitted last 
year and at that stage, the respondents did 
not think it proper to raise such a contem 
tion regarding non-maintainability of the 
lpetition on the ground of available alterna- 
tive remedy under R. 11 (4. They must 
therefore, be held to have waived this objec- 
ition at that stage. In that view of the matter, 
after a passage of more than one year after 
the admission of the present petition by this 
Court, it is neither fair nor proper to ask 
the petitioners to be relegated to the remedy 
under R. 11 (4) by way of preferring an 
appeal to the election authority, respondent 
No. 3 herein. Even otherwise, it has to be 
kept in view that decisions of the Returning 
Officer or the election authority as appellate 
authority regarding rejection or acceptance 


of nomination forms have only ad hoc fina- 
lity and ultimately the said questions can 
be thrashed out either by way of election 
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petition or by way of z petition under Arti- 
cle 226 if otherwise they are maintainable 
on the facts of a given case. As I have 


found on the peculiar facts of the present 
case that the Act remedy by way of election 
petition under S. 24 is not available to the 
petitioners, the second preliminary objection 
regarding non-exhausting of the remedy by 
way of appeal before the election authority 
under R. 11 (4) cannot be entertained at this 
stage and consequently both these preliminary 
objections raised by Mz. Mankad on behalf 
of respondent No. 2 stand overruled. . 


9. That takes me to the consideration of 
the merits of the controversy between the 
parties. In order to appreciate the grievance 
between the parties, pertaining to the nomi- 
nation form of petitioner No. 1, it is neces- 
sary fo turn to the relevant election rules 
applicable to the facts of the present case, 
Rule 8 of the Gujarat, Gram and Nagar Pan- 
chayats Election Rules, 1962 provides :— 


“On any day appointed for the nomination 


of candidates under Rule 7, between 
the hours of eleven O’clock in the 
forenoon and three O’clock in the 


afternoon, each person desirous of stand- 
ing as a candidate for election as a member 
of the panchayat shall fill in a nomiration 
paper in form Al and each person desirous 
of standing as a candidate for election as a 
Sarpanch shall fill in a nomination paper in 
form A2 and each such person shall sign the 
nomination paper concerned and present it 
either in person or through a representative 
authorised in writing in this behalf by him, 
to the Returning Officer. 


(2) On receiving a nomination paper under 
sub-rule (1), the returning officer shall enter 
therein his serial number and shall endorse 
thereon a certificate stating the date on 
which and the exact time at which nomina- 
tion paper was delivered to him.” 


Rule 10 provides for scrutiny of nomination. 
Sub-rule (1) of R. 10 states :— 


“(1) At the time ani place appointed for 
the scrutiny of nominations intending can- 
didates and any other verson duly authorised 
in writing by each such intending candidate 
shall alone be entitled to be present. The 
Returning Officer shall allow such persons 
reasonable facilities for examining the no« 
mination papers of in-ending candidates.” 
Sub-rule (2) of R. 10 is relevant and it reads 
thus :— 

“(2) The Returning Officer shall examine 
the nomination papers and decide all objec- 


tions raised before him against any nomina<« 


tion and may either on such objection or on 


i 


<P 
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his own motion and after such summary in- 
quiry, if any, as he considers necessary, re- 
ject a nomination paper on any of the fol- 
lowing grounds, namely :— 


(i) that the candidate is disqualified under 
the Act or these rules for election; or 


(ii) that.the candidate kes failed to comply 
with any of the provisiors required by these 
tules or the Act. 


(iii) that the signature of the candidate is 
not genuine or has been dbtained by fraud.” 


Under sub-rule (3) of R. 10, it has been pro- 
vided that for the purpoze of sub-rule (1), 
the production of a certfied copy of an 
entry made in the list of voters shall be con- 
clusive evidence of the rBht of any voter 
named in that entry to :tand for election 
uniess it is proved that tre candidate is dis- 
qualified. .Sub-rule (4) provides that the 
Returning Officer shall net reject any nomi- 
nation paper on the grouad of, any technical 
defect which is not of a sibstantial character. 


10. As per R. 8, petitDner No. 1 was re- 
quired to fill in the nomination paper as 
prescribed under form A-J. Form A-1 does 
mention that amongst otter details, the con- 
cerned candidate has to mention the name 
of the electoral division for which the can- 
didate is nominated and the number in the 
voters’ list. The nomination form filled in 
by petitioner No. 1 gave all other details 
but missed to state serial number of peti- 
tioner No. 1 in the voters’ list. The afore- 
said infirmity resulted in rejection of peti- 
tioner No. 1’s nomination form at the hands 
of the first respondent-Returning Officer. 
Mr. Mehta, learned Advocate for the peti- 
tioners contends that the first respondent 
could not have rejected tke nomination form 
on account of the aforesaid infirmity for 
two obvious reasons. Firstly, the concerned 
defect in the nomination form was not of 
substantial character and hence under 
R. 10 (4), there was pronibition against the 
Returning Officer requiring him not to reject 
such a nomination form, on the ground of 
the aforesaid technical defect. The second 
reason given by Mr. Meh:za is that under 
R. 10 (2), before rejecting the nomination 
form, the Returning Officer was required to 
hold a summary inquiry and in the said 
summary inquiry, he could have permitted 
the petitioner to rectify the error and as that 
opportunity was not given to petitioner No. 1 
by respondent No. 1 herem, his order reject- 
ing the nomination form is patently errone- 
ous in law. So far as the first contention of 
Mr. Mehta is concerned, Tr. Mankad, learn- 
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ed Advocate for respondent No. 2 raises a 
serious controversy and submits that non- 
mentioning of the name (number?) in the 
voters’ list is not a technical defect but it isa 
defect of substantial character. In order to 
support his aforesaid submission on merits, 
he invited my attention to a decision of the 
Supreme Court in Dharam Singh Rathi 
v. Hari Singh, M. L. A, (1975) 2 
SCC 240:(AIR 1975 SC 1274). In the 
aforesaid decision, the Supreme Court was 
concerned with the question regarding vali- 
dity of the election held under the provisions 
of the Representation of People Act, 1951. 
The Returning Officer in that case had re- 
jected certain nomination papers on the 
ground that the person concerned had not 
given the name of his father and his full 
address. In the view of the Returning Officer, 
this defect was a technical one but as there 
was no one present at the time of the scru- 
tiny of the nomination papers, rectification 
could not ke made. The High Court of 
Punjab and Haryana took a contrary view 
and held that the defect of non-compliance 
with the requirements of S. 33 (1) of ths 
said Act was a substantial defect and hence 
the nomination papers were held to be 
rightly rejected by the Returning Officer. 
The Supreme Court speaking through Unt- 
walia, J. concurred with the aforesaid decision 
The provisions of 
S. 36 of the Representation of the People Act, 
1951 were roticed by the Supreme Court and 
itwas held that under sub-sec. (4) of Sec. 36, 
the Returning Officer had rejected the nomi- 
nation paper on the ground of a defect of 
substantial character. Non-supply of postai 
address was held to be a defect of substan- 
tial character. It is difficult to appreciate 
how the aforesaid decision of the Supreme 
Court can be pressed into service by Mr. 
Mankad in the peculiar facts of the present 
case. The question posed for my considera- 
tion is entirely different. In the present 
case, the nomination form substantially com=' 
plies with the requirements of form A-1 save| 
and except to the limited extent that voters’ 
list number of the candidate viz. petitioner 
No. i is not mentioned. So far as such A 
defect is concerned, it cannot be considered 
to be a defect of substantial character for! 
the simple reason that ward number is clearly 
mentioned. The nature of the reserved seat 
is also pointed out. Full name and address 
of the candidate is also mentioned. So far 
as non-mention of the voters’ list number isj 
concerned, there is interual indication pro-| 
vided by R. 10 (3) itself that such a defect! 


would not te substantial in character. I 
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‘have also referred to R. 10 (3) of the afore- 
said rules. To recapitulate, it has been pro- 
vided therein that for the purpose of sub- 
rule (1), the production of a certified copy 
of an entry made in the list of voters shall 
be conclusive evidence of the right of any 
voter named in that entry to stand for elec- 
tion unless it is proved that the candidate is 
disqualified. This shows that production of 
certified copy of entry made in the list of 
voters would furnish an independent and 
conclusive evidence regarding the position of 
the concerned voter in the list of voters. 
Under these circumstances, non-mentioning 
of the voters’ list number in the nomination 
form, by itself and standing as a Jone cir- 
cumstance, cannot be said to be such a defect 
which would go to the root of the matter 
and would render it a defect of substantial 
character. It must be held that such a defect 
would be a defect of technical nature which 
could not have been pressed into service by 
the first respondent for outright rejecting 
the nomination form of petitioner No. 1. 
Even S; 33 of the Representation of the People 
Act, 1951 indicates that such type of defects 
are not considered by the legislature to be 
substantial defects which could have any 
vitiating effect on the nomination forms of 
the persons who are contesting elections to 
the Parliament or Legislative Assemblies, 
The relevant provisions of S. 33 (4) of the 
Representation of the People Act, 1951 along 
with the proviso read as under :— 


“33 (4). On the presentation of a nomina» 
tion paper, the Returning Officer shall satisfy 
himself that the names and electoral roll 
numbers of the candidate and his proposer 
as entered in the nomination paper ere the 
same as those enterec in the electoral rolls: 


Provided that no misnomer or inaccurate 
description or clerical, technical or printing 
error in regard to the name of the candidate 
or his proposer or any other person, or in 
regard to any place, mentioned in the elec- 
toral roll or the nomination paper and no 
clerical, technical or printing error in regard 
to the electoral roll numbers of any such 
person in the electoral roll or the nomination 
effect the full operation of the electoral roll 
or the nomination paper with respect to such 
person or place in any case where the 
description in regard to the name of the 
person or place is such as to be commonly 
understood; and the Returning Officer shall 
permit any such misnomer or inaccurate 
description or clerical, technical or printing 
error to be corrected and where necessary, 
direct that any such misnomer, inaccurate 
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description, clerical, technical or printing 
error in the electoral roll or in the nomina- 
tion paper shall be overlooked.” 


It is, therefore, obvious that such defects 
about mentioning or non-mentioning of 
electoral roll numbers in nomination forms 
are not considered by legislature to be defects 
of substance for major elections like Parlia- 
ment and Assembly elections and hence much 
less can it be said that for the election to 
local body like the Gram Panchayat, such 
defect would stand elevated to the pedestal 
of a substantial defect. It must, therefore, 
be held that the first respondent was not 
justified in rejecting the nomination form of 
petitioner No. 1 only on the ground that 
serial number in the voters’ list was not 
mentioned by petitioner No. 1 in her nomi- 
nation form. It was an error of technical 
nature which could have been got corrected 
and in eny case, it cannot result in vitiation 
of the nomination form as such. In fact, 
Rule 10 (4) of election rules prohibits ` re- 
spondent No. 1 from rejecting the nomina- 
tion form on the ground of such a technical 
defect. 


11. The second ground on which Mr. 
Mehta assailed the order of the rejection of 
nomination form at tke hands of the first 
respondent was that ‘under R. 10 (2) cf the 
Election Rules, the first respondent ought to 
have heid a summary inquiry regarding the 


' defect in question and ought not to have re- 


jected the nomination paper straightway. 
So far as the aforesaid contention of Mr. 
Mehta is concerned, he placed strong reliance 
on a decision of this Court rendered in 
Special Civil Appla. No. 95 of 1981 by 
Surti, J. on 4/5-2-1981: (reported in AIR 
1981 Guj 195). 


In the aforesaid case before Surti, J. a 
grievance was made in the petition under 


Art. 226 of the Constitution by the petitioner - 


whose nomination paper was rejected on the 
ground -hat the petitioner had, in thet case, 
omitted to mention the name of the Schedul- 
ed Caste to which he belonged. The peti- 
tioner in that case was seeking election to 
the concerned panchayat for which relevant 
election rules were the Gujarat Taluka and 
District Panchayat Election Rules, 1975. 
Rule 15 (2) of these rules is pari materia 
with R. 10 (2) of the election rules in the 
present case. Interpreting the said election 
rule, Surti, J. made the following pertinent 
observations :— 


“This is a clear case where the Returning 
Officer had not discharged his function as 
contemplated by R. 15 (2). When the Re- 


i 
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turning Officer examined the nomination 


papers, he should have no-iced the aforesaid 
technical defect in the romination paper, 


particularly in view of the -objection from | 


respondent No. 2, that the petitioner had not 
mentioned the name of the scheduled caste 
to which he belongs in the nomination 
paper. When such a poin-ed attention was 
drawn of the Returning Officer by the con- 
testing candidate, was it not the duty of the 
Returning Officer to make the summary in- 
quiry? Was it not the drty and the statu- 
tory function of the Returning Officer to 
draw the attention of the petitioner, that the 
petitioner had not mentioned in the nomina- 
tion-paper that he belongs to a particular 


scheduled caste? In any event, in my view. 


having regard to the fact and circumstances 
of the case, the aforesaid -echnical error was 
not of a substantial character. He merely 


omitted to mention the name of the schedul- 
and such a- 


ed caste to which he belcngs, 
technical error in the best interest and fur- 
therance of the democratic ‘set up at all levels 
jn our country should not defeat the right 
of the petitioner to contest the election.” 


On the anology of the aforesaid decision, it 
must be held that in the present case, the 
first respondent failed to discharge his sta- 
tutory obligation of holdirg a summary in- 


‘Iquiry under R. 10 (2) of “he Elections Rules 


wherein he could have given an opportunity 
to petitioner No. 1 to comrect the technical 
error of nen-mentioning oi her serial number 
in the voters’ list instead of straightway re- 
jecting the nomination paper of petitioner 
No. 1. This is the addifional . ground on 
which the order passed by the first respon- 


dent cannot be sustained. 
12-13. XX XX. XX XX ` 


Order accordingly. 
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Gujarat Electricity Bozrd, Gandhinagar, 


Petitioner vy. M/s. Maheshkumar & Co. ° 


Ahmedabad, Opponent. 

Civil Revn. Appin. No. 166 of 1982, 
25-3-1982. o 

(A) Civil P. C. (5 of 1908), S. 115 — 
Jurisdiction of High Couri under —— Ambit 
of — Points of Iaw relating to question of 
jurisdiction — High Court, in revision, can 
examine them, - 
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‘High Courts powers under S. 115, Civil. 
P. C. to interfere with the lower Courts’ - 
findings is very limited, more so after 
the insertion of proviso thereto.. Except in 
the rarest of rare cases, High Court would 
not be competent to disturb the findings of 
the Courts below, however grossly erroneous 
they might appear to be. However, points 
of law, which are related to questions of 
jurisdiction or which ultimately go to tha 
root of the jurisdiction of the Court, are 
certainly points which can be examined by 
High Court while exercising its revisional 
jurisdiction. AIR. 1973 SC 76; AIR 1966- 
SC 153 and AIR 1972 SC 2379, Foll. 
i (Paras 6 to 8) 
(B) Civil P. C. (5 of 1908), S. 115, O. 39, 
R. 2 — Powers of High Court in revision —— 
Interim injunctions matter — Question of 
prima facie case — Finding that plaintiff 
claims movable property and that his claim 
could be monetarily evaluated — Findings 
thereon are those of facts — Even if grossly 
erroneous, High Court is not competent to 
interfere them. (Paras 9, 10) 
(C) Civil P. C. (5 of 1908), O. 39, R. 2, 
S. 115 — Jurisdiction to grant interim in- 
junction — Alleged contract between plains 
tif (a firm) and defendant (Electricity 
Board) for lifting fly-ash from a power sta- 
tion — Contract whefher for three years or 


‘three months disputed — Judge finding that 


defendant could be compensated in terms of 
money — Held, Judge lacked jurisdiction, to. 
grant inferim injunction in view of Ss. 14 


and 41 of Specific Relief Act. (Specific - 
Relief Act (1963), Ss. 14, 41). ; 
(Paras 10, 14). 


(D) Specific Relief Act (47 of 1963), Ser 
tions 37, 41 — Grant of temporary injune 
tion — Suit, where no permanent injunction 
sought for — Ordinarily, temporary mjunc- 


- tion cannot be granted — Principles govern: | 


ing grant of perpetual injunction, would 
govern grant of temporary injunction also, 
(Civil P. C. (1908), O. 39, R. 2). (Para 10) 


(E) Specific Relief Act (47 of 1963), Secs 
tions 20, 14 — Jurisdiction to decree specifi? - 
performance under S. 20 is discretionary ~~ 
Court is not bound to grant such relief, 
merely because it is lawful to do so — Held, 
S. 20 is not departure from rigours of S. 14. - 

a (Para 12) 

(F) Civil P. C. (5 of 1908), O. 39, R. 2 — 
Grant of temporary injunction — Mere pos: 
sibility of multiplicity of judicial proceedings 
—- Not a relevant consideration. (Specifld 
Relief Act (1963), S. 38 (3) (Œ). (Para 13) 
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Cases Referred: Chronological Paras 
AIR 1973 SC 76:1973 Lab IC 407 7 
AIR 1972 SC 2379 7 
AIR 1966 SC 153 7 

B. R. Shah, for Petitioner; S. B. Vakil, 


for Opponent. 

ORDER :— This is a revision application 
by the original defendant of the Civil Suit 
No. 112 of 1981 pending in the Court of tho 
Civil Judge (J. D.) at Gandbinagar. The 
opponent herein is M/s. Maheshkumar & 
Co., the plaintiff, who bave filed the afore- 
said suit for a declaration that the contract 
of lifting fly-ash alleged to be entered into 
between the parties was in operation for a 
period of three years and the plaintiff wanted 
an injunction, restraining the defendant, the 
Gujarat Electricity Board, from disturbing 
the plaintiffs while lifting the fly-ash from 


Gandhinagar Power Station belonging tothe- 


defendant Electricity Board. Along with the 
suit, an application, Ext. 5, for an interim 
injunction was given by the plaintiffs. The 
learned trial Judge, after hearing both the 
sides, had refused to grant that injunction, 
Being aggrieved by the said order of the 
earned trial Judge, the Misc. Appeal 
No. 118/81 had ccme to be filed by the ori- 
ginal plaintiff, seeking the injunction to ope- 
rate till the disposal of the suit. The learn- 
ed Extra Assistant Judge, Mr. H. P. Hathi, 
by his impugned order held as follows :— 

“Appeal is allowed and respondent-defen- 
dant is restrained from disallowing the ap- 
pellant-plaintiff to lift fly-ash till the deci- 
sion of the suit o2 a condition that appel- 
lant-plaintiff would, if he succeeds, pay for 
fly-ash lifted, in pursuance of the. terms 
decided by the Court and if he fails, he shall 
pay Rs. 40/- per truck load and till the deci- 
sion of suit, the appellant-plaintiff would be 
allowed to lift fly-ash during the pendency 
of the suit at the rate of Rs. 25/- per truck 
load and furnish guarantee or surety in the 
Court to pay balance amount at the rate of 
Rs. 15/- or any other rate that the Court 
may decide truck load if the suit fails as 
such.” 


Being aggrieved by the aforesaid grant of 
injunction, the original defendant, the Guja- 
. vat Electricity Board, has invoked this High 
Courts revisional jarisdiction under S. 115 of 
the Civil Procedure Code. 


2. A few facts require to be stated. The 
plaintiffs afe a firm duly registered under 
the Partnership Act. The Gujarat Electri- 
city Board, hereinafter referred to as “the 
Board” wanted to give a contract for lifting 
fly-ash (the residue of the coal used by the 
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Board for. generating steam for producing 
electricity) lying at Gandhinagar Power Sta- 
tion. The plaintiff gave its offer for lifting 


fly-ash as per their letter dated 6-2-81 and, 


that the plaintiff specifically stated in that 


letter that the contract was to be operative’ 


for a period of three years. The plaintiffs 
then alleged that after the said letter, the 
plaintiffs were permitted to lift fly-ash with 
effect from 16-2-81], but about two months 
thereafter, that is, or 9-4-81, the Board 
addressed a letter informing the plaintiffs 
that the contract that commenced on 16-2> 
81 was to be operative only for a period of 
three months. As a result of this divergence, 
there ensued some correspondence between 
the parties and the Board had issued an 
advertisement, inviting offers and the 
nal plaintiffs had given a notice, informing 
the Board that their action in 
offers was illegal, as Eis contract sudsisted 
for three years. It is the say of the Board 


that thereafter the plaintiffs partner had seen - 


the Board’s executive and had made endorse- 
ment on the notice itself that he did not 
press the same and that the plaintiffs had 
also given their offer pursuant to the adver- 
tisement. It appears that the things went 
on up to 11-9-81 the plaintiff continued to 
lift fly-ash till then and then the piaintiffs 
was required to file the aforesaid suit. The 
matter obviously stands at the interim stagg 
till this day. 


3. The trial Court Judge concluded that 
there was no prima facie case to believe that 
the contract was for three years. He alse 
held- that the contract was in respect of 
movable things, the breach of which could 
certainly be remedied by way of damages, 
The learned Judge further held as follows :— 

“On the other hand, there is apparent loss 
to defendant as the Board gets much higher 
price, if injunction is granted. It is also to 
be noted that if plaintif— succeeds it shall 
not be inconvenient te recover the amount 
of damages from the Board which is a cor- 
porate body.. But if plaintiff fails, then it 


shall be very inconvenient for the Board te . 
recover damages from plaintiff-firm if in 


function is granted and fly-ash is allowed to 
be lifted by plaintiff. The allegation’ of 


plaintiff that he will have to face various 


litigations is also notsound andis very vague. 
The alleged contract is a clear case of a 
contract for the non-performance of which 
compensation in money is an adequate relief. 


To summarise the facts, I hold that there is > 


no sufficient evidence on record 
facie believe plaintiff's case of 
3 years. 


to prima 
contract for 
Even if it is so believed it is a cons 
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T 


whether time is for three 


1982 


tract for movable thing ard any. breach of 
such contract can be compensated. by 
damages. There is no macerial also to show 
that plaintiff. shall face inconvenience if in- 


junction is not granted. Rather it is defen: . 
dant who is likely to fac inconvenience if. 


is 


injunction is granted ...... 


4. When the matter waz before the learn: - 
ed Appellate Judge, he viewed the matter ' 


before him in a cryptic manner and if I am 
allowed to express my opinion, he had dealt 
with a serious matter in æ perfunctory man: 
ner. In para 5, he has raed only one. point 
for determination : 

“Whether the appellant-vlaintiff makes out 
a case for seeking relief of injunction as 
prayed for.” 

The reasons that he has given in support of 
his affirmative finding are in a nnisnel ag 
follows :— 


“When the appellant-pleintiff came with a 
specific plea that contract, was for the period 
of three years, while defendant contends 
that it was for the period of three months 
only, in absence of any documentary evi; 
dence on record emerging from respondent- 
defendant that the contract was for the 
period of three months orly, the letter dated 
6-2-81 prima facie shows that contract was 
in fact offered for the period of three years, 


_ though it would be contestable issue as to 


whether it was a complete contract or not. 
At this prima facie stage, however, since the 
very question is contestatle dispute as to 
years or three 
months, from letter dated 6-4-81 a prima 
facie pleading does arise in favour of appel- 
lant-plaintiff, which contention could be 
proved ultimately on merits as such. Even 
if endorsement on 10/3 (the, plaintifi’s above 
mentioned endorsement below the notice 
given by them and purporting to show that 
the notice was withdrawn) is considered. as 
withdrawal of the notice,-that at the same 


time does not disparage the plea of the ap- - 


pellant-plaintiff that the contract was for the 
period of three years and it would be ques- 
tion of merit as to the effect of endorsement, 
vis-a-vis the contents of tetter, dated 6-4-81. 
Further the very fact that respondent-defen- 


dant had permitted the <ppellant-plaintiff to - 


work even after the: perioc of expiry of three 
months shows the conduct and circumstance 
pointing to the credibility of the plea of the 
appellant that as a mattec of fact the con- 
tract was for the period of three years 
though as I said hereabove, the truth other- 
Wise could be. Ee ultmnately on merits 
as such.” 
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5, In view of what the learned appellate 
Judge has stated in the substantial part of 
his reasoned portion of the judgment, it 
could be said that the learned Appellate’ 
f udge. found that there was a prima. facie - 
case in the sense that there existed a triable 
issue between the parties as far as the fac- 
tual averments went. The learned Appellate 
Judge then proceeded to deal with the fur- 
ther question and there all that has been 
stated by him is what I reproduce below :— 


“Under these circumstances, it would be 

the next question as to whether balance of 
convenience requires exercise . of discretion | 
by the Court-in favour of the appellant- 
plaintiff. while it is true that appellant-plain- 
tiff could be compensated:in money, if ulti» 
mately it is proved that the contract was for 
three years and that by operation of obstruc- 
tion, he had suffered monetary loss, as urg- 
ed by learned counsel for the appellant- 
plaintiff, it would lead to multiplicity of 
proceedings and which multiplicity of thy 
proceedings if could be, avoided, be so avoid- 
ed and that Court should exercise that dis- 
cretion unless it could be shown that respon- 
dent-defendant would suffer a loss which 
would be wholly compensable. Considered 
in context of nature of work, nature of 
contract, nature of parties (7), even if the in- ` 
junction is operated and more specifically on 
the terms on which there is a tacit agreement 
though not admitted, in my opinion, the 
discretion would be so effective and opera- 
tive that it would meet object of law and 
justice and more so because multiplicity of 
proceedings would be. avoided and hence 
appeal deserves to be allowed and hence I 
answer the point No. 1 accordingly.” 
It is this judgment of the learned Appellate - 
Judge, granting interim injunction for the 
first time on merits, that is called in ques- 
tion by invoking this High Court’s in a way 
exceptional revisional jurisdiction. 


6. . At the outset, I would say that Mr. 
Vakil was right in emphasising that this 
High. Court’s powers to interfere with thej 
lower Court’s findings is very limited. 
T also accept the legal position virtually]: 
declaring that except in the rarest of rare 
cases, this High Court would not be compe- 
tent to disturb the findings of the Courts be- 


‘low, however grossly erroneous they might 


appear to this Court to be. If necessary, J 
may say that the legal position regarding | 
the High Court’s power exercising revisional 
jurisdiction are too well-defined and too well- 
laid by judicial pronouncements, 
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7. I would briefly advert to some auth- 
orities, which dealt with this question. In 
the case of Hindustan Aeronautics v. Ajit 
Prasad, AIR 1973 SC 76 the Supreme Court 
has observed as follows (at p. 77) :— 


“In our opinion, the High Court had no 
jurisdiction to interfere with the order of 
the first Appellate Court. It is not the con- 
clusion of the High Court that the first Ap- 


pellate Court had no jurisdiction to make the 


order that it made. The order: of the first 
Appellate Court may be right or wrong; 
may be in accordance with law or may not 
be in accordance with law; but one thing is 
clear that it had jurisdiction to make that 
order. It is not the case that the first ap- 
pellate Court exercised its jurisdiction either 
illegally or with material irregularity. That 
being so, the High Court could not have in- 
voked its jurisdiction under S. 115 of the 
Code.” 


In this judgment, the earlier Supreme Court 
judgment in Pandurang Dhoni v. Maruti Hari 
Jadhav, AIR 1966 SC 153 is quoted with ap- 
proval. I would, therefore, advert to that 
authority of the Supreme Court, which has 
dealt with the question a little more elabo- 
rately. In Pandurang’s case (supra), the Su- 
preme Court in para 10 observed as under :— 


“The High Court cannot while exercising 
its jurisdiction under S. 115, correct errors 
of fact, however gross they may be, or even 
errors of law. It can only do so when the 
said errors have relation to the jurisdiction 
of the Court to try the dispute itself. It is 
only in cases where the subordinate Court 
has exercised a jurisdiction not vested in it 
by law, or has failed to exercise a jurisdic- 
tion so vested, or has acted in the exercise 
of its jurisdiction illegally or with 
material irregularity that the revisional juris- 
diction of the High Court can be properly 
invoked. Points of law may arise which are 
related to questions of jurisdiction. A plea 
of limitation or a plea of res judicata is a 
plea of law which concerns the jurisdiction 
of the Court which tries the proceedings. A 
finding on these pleas in favour of the party 
which raises them would oust the jurisdic- 
tion of the Court. An erroneous decision 
on these pleas, therefore, can be said to be 
concerned with questions of jurisdiction fall 
within the purview of S. 115 of the Code. 
But an erroneous decision on a question of 
law having no relation to questions of juris- 
diction will not be corrected by the High 
Court under S. 115.” 
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It is, therefore, clear that points of aw 
which are related to questions of jurisdiction 
or which ultimately go to the root of the: 
jurisdiction of the Court, are certainly points 
which can be examined by this High Court 
while exercising its revisional jurisdiction. 
In one another judgmert, in the case of M. L. 
Sethi v. R. P. Kapur, AIR 1972 SC 2379 also, 
the same point is emphasised. 

8. I would, therefore, approach this case 
from the above-mentioned rigid angles suffi- 
ciently elaborated by the Supreme Court. 
Even otherwise, the text of S. 115 of the 
Code, particularly after the insertion of the 
proviso thereto, speaks of the strict limita- 
tions on the powers of this High Court. AR 
I would say is that I-havé kept those limita- 
tions laid down for the wider interest of the 


administration of justice before my eyes i 


when proceeded to examine this case. 


9, It is well-settled that the Court's power 
to issue interim injunctions are based on 
three relevant considerations, namely, (1) 
existence or non-existence of a prima facie}. 
case: (2) balance of inconyenience; and (3) 
possibility of compensating the patty ag- 
grieved by money value. Unless all the three 
grounds are there in favour of a party seek- 
ing interim injunction, the prayer cannot be 
granted. Though the learned appellate Judge 
appears to be conscious of the first and the 
third grounds, he is not fully alive to the se- 
cond of the three requirements. As far as 
the question of prima facie case is Concerns 
ed, the view taken by the learned appellate 
Judge can be said to be a sustainable one, 
even though I may be’ inclined to take it as a 
grossly erroneous view on facts. I am not 
understood to have expressed any opinion, 
one way or the other but I have examined 
this question only presumptively. What I 
have emphasised is that even if I hold this 
view on facts as grossly erroneous, I would 
not have been competent to disturb that find- 
ing. Mr. B. R. Shah appearing for the Board, 
however, very vehemently submitted that by 


any yardstick of common sense the view put- 


forward by the plaintiff should not be sus- 
tained, but being all the while conscious of 
my lack of powers to interfere with a con- 
clusion on a question o? fact, I have remain- 
ed unpersuaded by Mr. Shah’s contentions. I 
do not think that I have any competence t 
interfere with that finding. l 

10. Coming to the second question, I how- 
ever, find that the learned appellate Judge 
has unfortunately grossly failed in keeping 
before his mind the requirements of law, 
which are associated with his power to exer- 


cise jurisdiction, namely, whether to grant or’ 


aw 


Ç 
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not to grant ad interim prayer. The learned 
Judge has recorded a ca‘egorical finding to 
the effect that the plaint: claims movable 
property and that his clam could be mone- 
tarily evaluated. This is a finding of fact, 
which is in my view inevitable in the face 
of the record, as it stands before me today. 
Mr. Vakil appearing for the original plain- 
tiffs submitted that the approach of the 
learned appellate Judge o2 this question was 


very unsatisfactory and ke complained that 


the learned Judge had assumed this question 


of fact in favour of the defendant-Board. 


What I have stated about this Court’s powers 
while dealing with the question of.a prima 
facie case is to be repeated by me while deal- 
ing with this question of fact. Apart from 
this, it is evident that ccal-ash or fly-ash is 


ja commodity of market. What is. the exact 


nature of that fly-ash was unfortunately not 
declared before me by tke two learned ad- 
vocates with ‘one voice, tut. as a layman, I 
am in a position to say that it must be a 
residue or a left over of the coal consumed 
by the power station of the Board. I under- 
stand that it is popularly known as a coal 
ash and all bulk consumecs of coal can be 
judicially noticed, disposing of this residue. 
To the extent that it is £ sort of some re- 
sidue, there was no confroversy, but when 


_- Mr. Shah tried to equate it with coal ash 


-troversy there. 


Mr. Vakil joined issue with him, but to me 
this difference appears to ke without any dis- 
tinction. As far as the susject matter of this 
revision application is concerned, it is residue 
of burnt coal and there cannot be any con- 
After ‘having held that ‘if the 
plaintiffs ultimately stccesd in ` establishing 
that their. contract was fcr three years and 


;not for three months the plaintiff could ‘be 


compensated in terms of money, the learned 
Judge should have seen that there lacked 


basically jurisdictional fact as far as the: 


jurisdiction to grant an interim injunction is 
concerned. The learned Judge’ has not quot- 
ed any provisions of law, zut from what has 
been extracted by me above from the judg- 


‘ment of: the learned trial Judge and’ from 
‘What has ‘been extracted ‘front the judgment 
-Of the learned appellate Jcdge, itis clear that 


the- well-known legal provisions that are at 
the base - of the above-meitioned three pro- 
positions, particularly the last two ones, are 


‘rooted in the provisions of law,- namely, Sec- 
. tions 14 and 41 of the Snsecific Relief Act, 
‘Whether those. sections -are namėd specifically 


or not isa question “altogether not material, 
once we find that the ptin-iples provided for 
there in those sections were, actually: before 


‘the authorities below: I Baye to, emphasise 
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this fact because Mr. Vakil, who is shown on 
record to have argued the matter before the 


. learned appellate Judge, asserted with his 


usual vehemence that these sections were not 


urged before the learned appellate Judge. 


When the question is pertaining to jurisdic- 


_tion and a jurisdictional fact, the specific 


mention of these sections is uncalled for, be- 
cause it is implicit that the Judges who deal 
with those aspects of the problem were deal- 


_ing with the questions statutorily laid down. 


Section 14 of the Specific Relief Act cate- 
gorically lays down as follows :— 


“14 (1). Tae following contracts cannot be 
specifically enforced, namely :— 


(a) a contract for the non-performance of 
which compznsation in money is an adequate 
Telief; , 


XX XX XX o. 
(d) a contract the performance of which 

involves the performance of a continuous 

duty which the Court cannot supervise”. 


No doubt the above S. 14 deals with only 


‘the specific performance of the contract, but 


Section 41 specifically states as to when an 
injunction cannot be granted. Section 41 (e) 
provides that an injunction cannot be grant- 
ed to prevent the breach of a contract, ths 
performance of which would not be specif- 


-cally enforced. So Sections 14 and 41 read 
_together would show that a Court cannot 


grant an injunction in a case where the non- 


performance can be duly compensated by). 


the award of damages. Mr. Vakil, however, 
tried to urge that Section 41 and as a mattes 
of fact the whole Chapter VII in which Sec- 
tion 41 figures, dealt with perpetual injunc- 
tions and, therefore, according to him, it 
could be invoked while dealing with tem- 
porary injunctions. He invited my pointed 
attention to Section 37 (1) and (2) of earlier 
Chapter VII of the Act. Section 37 (1) pro- 
vides that the temporary injunction are such 


‘as are to continue until a specified time oc 


‘until the further order of the Court and they 
are regulated by the Civil P. C., 1908 ani 
sub-sec. (2) provides for a perpetual injunc- 
tion by the decree made at the hearing and 
upon the-merits of the suit. Mr. Vakil’s 
submission, therefore, was that S. 41 was con- 
fined only -to a perpetual injunction referred 
to in Section 37 (2) and the corollary of his 
-argument .was that temporary injunctions 
have nothing to do with. the principles that 
govern the grant of -perpetual injunctions, It 
is difficult. to agree.. with the, submission, 
‘though vigorously: put forward by Mr. Vakil. 
It is a settled principle of law that in a suit 
where there is no permanent injunction sought 
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for, in the final analysis, ordinarily a tem- 
porary injunction cannot be granted. The 
principles that govern the grant of perpetual 
injunction, therefore, would govern the grant 
Jof a temporary injunction also. It is, there- 
fore, too late in the day for Mr. Vakil to 
submit that the principles underlying Sec. 41 
are not to be invoked while dealing with the 
case of a temporary injunction. 


41. In this connection, Mr. Vakil’s next 
submission was that the learned Judge and 
even the Board represented by Mr. B. R. 
Shah were assuming without any material 
averments or proof that this contract was 
such, the non-performance of which could be 
compensated in money. I had requested the 
learned Advocates to spare for me the copy 
of the plaint and the copy of the written 
statement in the suit, if any, but neither 
could extend this helping hand, but reply to 
notice of motion was made available by Mr. 
Vakil himself to me and in that reply, it is 
made clear by implication that the fly-ash 
concerned here is an ordinary article of com- 
merce. I say so because the dealings with 
various bodies are set out in the affidavit-in- 
reply. The prices are also referred to in the 
‘reply. Then in para. 7, the following con- 
tention is specifically taken up :— 

“The defendant will, therefore, suffer ir- 

reparable loss and injury on account of 
interim injunction granted by this Hon'ble 
Court”, 
Then in para 14, it has been stated that “the 
defendant says that the plaintiffs has no 
cause of action to fle the suit”. Then in 
para 15, it has been specifically stated as 
_fotlows :— | 

“The defendant denies that the | plaintiff 
will suffer irreparable loss if the plaintiff is 
not allowed to Hift the fly-ash. The defen- 
dant says that the defendant has already re- 
ceived tenders as stated hereinabove and the 
. defendant is going to finalise the contract 
with the contractors who have filled in the 
tenders. The defendant will suffer irrepar- 
able loss and a for the reasons stated 
above . 


The jle hat were advanced before the 
learned trial Judge as could be seen from the 
extract of his judgment also take it clear 
that the compensability of the question wes 
there before the trial Court and it was very 
much there before the appellate Court also. 
Under Section 10 of the Specific Relief Act, 
it is provided that the specific performance 
of any contract, which is by itself and from 
‘the nature in the discretion of the Court, is 
not to be enforced unless and until it is 
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proved that the breach of the contract can- 
not be assessable in terms of money. Ex- 
planation appended to S. 10 then reads as 
follows :— 

“Explanation : Unless and until the con- 
trary is proved, the Court shall presume— 

(i) XX XX XX 

(ii) that the breach of a contract io trans- 
fer movable property can be so relieved ex- 
cept in the following cases :— 

(a) where the property is not an ordinary 
article of commerce or is of special value or 
interest to the plaintiff, or consists of goods 
which are not easily obtainable in the market; 


(b) where the property is held by the de- 
fendant as the agent or trustee of the plain- 
tiff. $9 

12. From various circumstances set out in 
the affidavit-in-reply and even from the com- 
mon sense point of view also, it can be said 
safely that coal ash or fly ash is a movable 
property, which is an ordinary article of 


commerce and it cannot be said to be a thing _ 


of: special value or interest to the plaintiffs, 
though Mr. Vakil in the strain of his submis- 
sion went to the extent of saying that :fly-ash 
was a rare commodity. It was difficult to 
accept this submission of his, because in his 
submission he had. also suggested that. his 
clients would be put to great loss because 
they in their turn had entered info contract 
with other parties to sell this property. It 
was for the original plaintiffs to establish 
that this commodity was not an ordinary 
article of commerce and I hold that the 
learned appellate Judge also because of these 
circumstances has found as a matter of fact 


that the plaintiffs ‘could be compensated in — 


terms of money. ‘Section 20 of the Specific 
Relief Act also in the connection deserves to 
be referted to, because Mr. Vakil tried to 


- base a little strange argument on this sec- 


tion. The said section provides that the 
jurisdiction to. decree specific performance is 
discretionary and the Court is not bound to 
grant such relief merely because it is lawful 
to do so. Mr. Vakil wanted me to interpret 
the section. to mean that despite all said 
before. the Court was always free in the 
exercise of that wide discretion to grant 
specific performance in any cases. .When 
Section 14 in terms specify the cases in which 
specific performance cannot be granted, it 
cannot be understood that S. 20 is a depar- 
ture from the rigours of S. 14. This sort of 
interpretation sought to 5e placed by Mr. 
Vakil on Section 20 runs counter to the 
known canons of construction and I am 
unable to appreciate the force with which ha 
tried to put forward this submission. | 


wv 
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13. From what has teen’ stated by the 
learned appellate Judge, it appears that he 
has been carried away by the consideration 
of assumed multiplicity of proceedings. He 
thought that if the plainciff. was not granted 
injunction, there’ would .cnsue multiplicity of 
‘proceedings. ‘How. the itigation would be 


multiplied is left to sheer conjectures. Mrz. ` 


Vakil tried to amplify it. According to him. 
the market price of this fly-ash would go on 
fluctuating day by day in the course of three 
years. The plaintiffs whe used to expect the 
collection of about 10 tuck loads per day, 
would be put to multiple calculations. per 
day in order to assess the damage suffered by 
‘them de die in diem throughout the course 
„of three years. Mr. Vasil, therefore, urged 
that this would be the meaning of: words 
‘multiplicity of proceedings’. This considera- 
-tion is relevant while dealing with the ques- 
‘tion of multiplicity unde> Section 38 of the 
Specific Relief Act. Secton 38 (3) (d) lays a 
guideline when the .defendant invades or 
‘threatens to invade the slaintiffs’ right to or 
enjoyment of property, tae Court may grant 
.a perpetval injunction where the injunction 
is necessary to prevent a multiplicity of judi- 
cial proceedings. My view is that this provi- 
sion also deals with a situation where injunc- 
tion can be granted or cannot be granted, but 
when the, Legislature ha: put its foot down 
in certain cases, the possibility of multipli- 
city of judicial proceedings is not a relevant 
consideration. When Seccion 41 says that in- 
junction cannot be granted in such. cases, 
what is prohibited by S. 41 cannot be miti- 
gated by invoking S. 38 G) (d) of the Specific 
Relief Act. All the prowisions of law are to 
bė harmoniously construed. When we are 
left to conjecture about what multiplicity of 
proceedings is, the alternative suggested by 
Mr. B. R. Shah also deserves to be taken 
note of, as was taken note of, of the pos- 
sible multiplicity of judicial’ proceedings 
elaborated by Mr. Vakil. Mr. Shah declared 
‘that it was open to the slaintiff to ‘treat the 
contract as rescinded ard sue at once for 
damages onthe basis cf the market rates, 
which are there prevalert for the- contracts 
associated for the period of 3 years, 5 years 
‘or even 10: years. I was told that the new 
tender was for the pericd of 10 years and 
the plaintiff was one of the offerors of the 
bid at that tender. I refer- to this circum- 
stance because’ it is one of the arguments of 
the Board that the plaintif after having made 
offer pursuant to the public advertisement 
‘issued by the Board, hac waived their right, 
‘if there existed any. Because this particular 
‘plea is there, I have pernitted the considera- 
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tion of Mr. Shah’s argument that when a 
fixed price or an escalated price is there in 
such contracts stretched over 2, 3, 5 or 10 
years, one-sitting assessment of damages by 
a man like the plaintiff is not a matter in 
any way difñcult for a litigant to work out.. 


14. From what has been observed by me 
above, it is crystal clear that the plaintif 
‘under the guise of a temporary injunction 
wanted specific performance of the contract, 
which could not be granted by virtue of the 
mandate of law, namely, S. 14-of the Specific 
Relief Act, read with S. 41 of the Act. From 
the synopsis of the prayers also, it appears 
that the plaintiff wanted an injunction re- 
straining the defendant from disturbing the 
plaintiff from lifting the fly-ash from Gandhi- 
nagar Power Station. In my view, in such 
facts, the Courts would have no jurisdiction 
at all to grant the injunction. The learned| 
appellate Judge, in my view, therefore, had 
grossly erred in clutching at the jurisdiction, 
when the jurisdictional fact itself showed- 
pointedly that he had no authority to grant 
such an injunction. 


15. Mr. Vakil had advanced one in- 
genious argument that this was not a con- 
tract of sale. The facts are otherwise. The 
fact that the plaintiffs were permitted to 
collect fly-ash against certain price would be 
a transaction of sale and nothing but sale. 
He had also contended that this was not a 
case of specific performance of a contract. I 
have already dealt with this argument by 
observing that the plaintiff wanted to achieve 
the very purpose in an ingenious way. During 
the time tie injunction operated, the plain- 
tiffs would go on getting the performance of 
the contract day by day and so to all intents 
and purposes, the plaintiffs’ aim was to see 
that they got the fly-ash as per the contract. 

16. Mr. Vakil’s next argument was that 





. it was not possible for the appellate Court 


to record z formal finding that the suit itselt 
was not tenable. If for the purpose of de- 
ciding whether the Court has jurisdiction fo ` 
grant a particular injunction or not, that 
question hes to be gone into, it must be gone 
into. It was then alleged that the plaintiffs’ 
suit on the refusal- to grant an injunction 
would lose all its live force. In this argu- 
ment implicit is the admission that, the suit 
is essentially one for a permanent injunction 
and .as held by me above, the principles that 
govern the grant of permanent injunction 
perforce can be attracted to a situation 


‘Where the temporary injunctions are to be 


dealt with. If the suit, as it is, cannot be 
proceeded with, it is open to the plaintiff to 
get it amended and converted into a suit for 
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damages. I see no legal impediment in the 
way of the plaintiffs in doing so, but what- 
ever remote apprehensions there might be in 
the, mind of the plaintiff-firm, Mr. Shah, in 
order to allay them, categorically stated at 
the Bar on behalf of the Board that if and 
when the plaintif sought any such amend- 
ment, the Board would willingly. give its con- 
sent to such an amendment. With his con- 
sent and at his behest, I have recorded this 
concession unequivocally made by Mr. Shah 
for the applicant Board and this takes away 
the contention put forward by Mr. Vakil for 
the plaintiffs, 

17. The result is that the revision applica- 
tion is allowed by quashing the appellate 
order. Rule is accordingly made absolute 
with costs. 
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Application allowed. 
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Harbhajansingh  Dunasingh  Sarary, 
Petitioner v. Suryakant Mulshanker 
Kaka, Respondent. 

Civil Revn. Appin, No. 30 of 1982, D/- 
11-3-1982.* 

Bombay’ Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
Sections 29 (3) and 11 (4) — Revision — 
Maintainability — Order passed under 


Section 11 (4) — Revision application 
against order is maintainable under 
S. 29 (3). Case law discussed. (Para 7) 


Referred : Chronological Paras 
14 Guj LR 438 3,.7 


Cases 
AIR 1973 Guj 240 : 


(1972) Civil Revn. Appln. No, 508 of 
1972, D/- 10-10-1972 (Gui) 6 
(1971) Civil Revn, Appln. No. 470 `of 
1971, D/- 26-7-1971 (Guj) © 4 
(1970) Civil Revn. Appln. No. 581 of 
1970, D/- 21-8-1970 (Guj) 4, 6 


N. R. Oza, for Petitioner; P.'B. Maj- 
. mudar, for Respondent. f 


ORDER :— This revision application is 
filed against the judgment and order 
‘passed -by the learned: Assistant Judge; 
Baroda in Civil Revision Application 
No. 41 of 1979. That was a revision ap- 
plication filed under’ Section 29 (3) of 
the Bombay Rents, Hotel and Lodging 
‘House Rates Control Act, 1947 (here- 


*Against judgment and. erders passed ‘py 
Asst, J., Baroda in Civil ‘Revn,: ` Appin. 
No. 41 of 1979. : 


i GZ/HZ/D127/82/SMA/LGC-H 





‘1977. Even 
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after referred to as “the Act”) by the 
Original applicant-tenant against an 
order passed by the learned Judge of 
the Small Cause Court, Baroda under 
Section 11 (4) of ‘the Act, It was dis- 
missed on the ground that it was not 
maintainable under Section 29 (3) of 
the Act. : 

2. The case of the petitioner-tenant 
is that rent of the suit premises is 
Rs. 1,200/- per morth. He has also to 
pay education céss at the rate of Rupees 
200/- per month. This agreed rent was 
paid by him from March, 1976 to Nov., 
then, the opponent-land- 
lord raised a dispute regarding standard 
rent; and, therefore, he was required 
to file Rent Miscellaneous Application 
No. 172 of 1978 in the Small Cause 
Court at Baroda for fixation of standard 
rent, That was done on 6-5-1973. Along 
with the said application, he had also 
filed an application, Exh. 8 for fixing 
interim standard rent. The learned 
Judge of the Small Cause Court, by an 
order passed below Exh. 8, fixed interim 
standard rent at Rs. 1,200/- per month 
plus Rs. 200/- as taxes. The /‘andiord, 
on 16-1-1979, filed application Exh. 16 
for modifying the said order and for 
directing the petitioner to pay full 
amount of all taxes. The petitioner op- 
posed that application. The learned 
trial Judge by an order dated 16-8-1979, 
modified the previcus order passed by 
him and directed the petitioner-tenant 
to pay standard rent at the rate of 
Rs, 1.200/- per month plus all taxes and 
not at the rate of Rs, 1,200/- plus Rupees 
200/- only by way of taxes. The tenant 
was also directed to deposit an amount 
of Rs. 8,416.36 Ps. towards taxes which 
were required to be paid in respect of 
the suit premises.. The order was .cha- 
allenged by the tenant by filing tha 
aforesaid revision application in -the 
Court of the Assistant Judge, Baroda... 
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3, The learned Assistant Judge up- 
held: the contention of the landlord that 
the revision application .was not main- 
tainable under Section 29 (3) of the 
Rent Act: The learned Judge was of the 
‘view that aş an appeal against an order 
made: under .sub-sections . (3) and (4) of 
. Section 11. of the Act is barred by sub- 
section (5): thereof -and ‘not. by. Section .29 
and independently- of it, sub-section. (3) 
of Section .29 which provides thaf 
where no appeal lies under tha; section 


a 


Fada 


At 
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ethe District Court, may ...... call 
for the case ...... and pass such order 


with respect thereto as it thinks. fit, will 
have no application. In coming to this 
conclusion, the learnecé. Assistant Judge 
also relied upon the sollowing observa- 
tions made in Harkisan Das v. Prabha- 
vati Ben, 14 Guj LR 438. 


“The effect of this provision is that 
no order under sub-section (4) would 
be an appealable order. The order may, 
however, be subject tc revision under 
Section 115 of the Civil P.C, and also 
subject to the scrutiny of the High 
Court under Article 227 of the Consti- 
tution of India if it is found in a given 
case that the order raises a question 
which could be dealt with or decided in 
exercise of such power. It may also 
be mentioned that Rr. 9, 9D and 13 of 
the Bombay Rents, Hctel and Lodging 
House Rates Rules, 1948, which deal 
with procedure in appeals under Sec- 
tion 29 (1) (a) and (b) of the Act, pro- 
vide that the appellat2 Court shall as 
far as may be and witi necessary modi- 
fication follow the practice and proce- 
dure prescribed for arpeals from origi- 
nal decrees by the Civil Procedure 
Code. Section 100 of the Civil P. C. 
would, therefore, be attracted and it 
would be open to a tenant to set forth 
any error, defect or irregularity in any 
order passed by the trial Court under 
sub-section (4) when Fe prefers an ap- 
peal under Section 29 (1) (a) or (b) of 
the Act, as the case ray be”, 


4. Mr. Oza, the learned advocate for 
the petitioner has chalenged this view 
of the learned Assistent Judge as er- 
roneous. He submitted that on this 
point there are direct decisions of this 
Court in Civil Revn. Appln. No. 581 of 
1970, decided on 21-8-2970, Civil Revn. 
No. 470 of 1971, decidé=d on 26-7-1971 


‘and Civil Revn. Appln. No. 508 of 1972, 


decided on 10-10-1972 and the learned 
Assistant Judge should not have a 
a contrary. view. . 


5. The order whick was challenged 
before. the learned Assistant. Judge was 
made under Section Y1 (4) of the Act. 
Mr. Oza, therefore, susmitted that in 


view of Section 11 (5), no appeal. could 


have. been filed agains. that order, and 


a, revision application kefore the District 
Court was therefore, rraintainable under 


Section 29 (3) of the Act. - 
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6. In C. R. A. No, 581 of 1970 (de- 
cided by S. H. Sheth, J. on 21-8-1970), 
it is held that to link up sub-section (3) 
with proviso to sub-section (1) of Sec- 
tion 29 is to confine its operation to a 
very narrow ambit . without any justi- 
fication; and, therefore, except decrees 
and orders made app@alable under sub- 
section (1) all decrees and orders are 
revisable by the District Court. under 
sub-section (3). Again the same view 
was taken by D. P. Desai, J. in Civil 
Revn. Application No. 470 of 1971. He 
observed as under :. 

“When sub-section (8) says ‘when no 
appeal lies under this section’ of neces: 
sity it postulates the conferment of 24 
right of appeal against certain decrees - 
and orders and the exclusion thereof in 
certain cases. It is with regard to that 
right of appeal which is conferred by 
sub-section (1) that the aforesaid phrase 
is employed in sub-section (3) meaning 
thereby that in all.cases where an ap- 
peal does not lie under sub-section (1) 
whether by virtue-of a given order 
falling uncer the proviso to sub-sec. (1) 
or by virtue of specific prohibition like 
sub-section (5) of Section 11, the revi- 
sional jurisdiction of the District Court 
will come into operation. The purpose 
of sub-section (3) therefore is only to 
indicate that against all orders from 
which no appeal lies under sub-sec. (1) 
a revisionel application can be filed in 
the District Court. Therefore, in order 
to decide whether a revisional applica- 
tion under sub-section (3) would lie to 
the District Court, the Court has to ask 
itself whether an appeal lies under sub- 
section (1) against the order sought to 
be brought before it in revision. If the 
District Court comes to the conclusion 
that an appeal against such an order 
does not lie its powers of revision arise 
and it has not to inquire by what parti- 
cular provision in the Act the appeal 
does not Ee. The powers of revision 
unrestricted as they are in view of the 
terminology -employed in  sub-sec, (3) 


. arise irrespective of the question whe- 


ther the appeal is prohibited by -the 
proviso: to sub-section (1) or by. any 


‘other section in the Act, for.. instance 
- Section 11 (5) of the Act’, oe. 2 
.These two decisions were - followed -in 


-Civil Revn: Appln. No.. 508° of -1972 de- 


cided on 10-10-1972: . B. K. - Mehta, J., 


-not only agreed with the view express- 


sed by S. H. Sheth, J. and- D., P,.-Desai, 
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J., ‘but also supported it by observing 
as follows : 

“Apart from the above reasoning, the 
conclusion reached in above revisions ap- 
pear to be correct in view of the pro- 
viso to clause (b) of sub-section (1) of 
Section 29 which provides that no ap- 
peal shall lie from an order made upon 
an application for fixing standard rent 
or for determining the permitted in- 


creases in respect of any permises, Sub- 


sections (3) and (4) of Section 11 in ef- 
fect provide for fixation of interim 
standard rent and. the reasonable amount: 
of rent to be deposited and to be paid 
to the tenant and also for striking off 
of the defence in case of failure on the 
part of tenant to so deposit. In my 
opinion, therefore, there is a further 
ground to hold that sub-clause (3) of 
the proviso to clause (b) of Section 29(1) 
prohibits an appeal from order on an 
application for fixing standard rent or 
for determining permitted increases. 
The amount of standard rent that is to 
be fixed under Section 29 may be ei- 
ther provisional standard rent or final 
standard rent but nonetheless an 
order fixing standard rent and there- 
fore, under sub-clause (3) of the said 
proviso the appeal is not competent. In 
that view of the matter, therefore, also 
sub-section (3) is attracted and the re- 
vision is competent in such cases”, 


7. In Harkisan’s case (AIR 1973 Guj 
240) (supra) referred to by the learned 
Assistant Judge such a question had 
not arisen. It js not held therein that 
no revision application is maintainable 
under Section 29 (3) of the Act against 
an order passed under Section 11 (4). 
The observations relied upon by the 
learned Assistant Judge do. not justify 
such an inference. The learned Assistant 
Judge has not correctly appreciated the 
effect of these observations and erro- 
neously dismissed the revision applica- 
tion as not maintainable. For ail 
these reasons, the judgment and order 
passed by him will have to be set aside, 

8. In the resuli, this revision appli- 
cation is allowed. The judgment and 
order passed by the learned Assistant 
Judge are set aside; and the matter is 
remanded to him for disposal in ac- 
cordance with law. Rule is made-ab- 
solute with no order as to costs, The 
learned Assistant Judge is directed to 
dispose of the matter as early as pos- 
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sible and preferably within three months 
from the date of receipt of ths record 
by him. Till final order is passed by 
the Court -below, the order directing 
the pelitioner to deposit Rs. 8,416.36 is 
stayed, 5 

Revision allowed, 
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Mahesh Harilal Khamar, Ahmedabad, 
Petitioner v. B. N. Narasimhan and an- 
other, Respondents, 

Special Civil Appin. No, 3613 of 1981, 
D/- 3-3-1982. 


(A) Gujarat Agricultural 
Markets Act (20 of 1964), S. 27 (5) — 
Limitation Act (1963), Sections 5 and 
29 — General Commission Agent Licence 
— Fresh Licence refused — Appeal to 
Director under Section 27 (5) — Delay 
in filing appeal ċan be condoned — 
Section 5, Limitation Act applies, 


The delay in filing- an appeal to the 
Director of Agricultural Marketirg and 
Rural Finance under Section 27 (5) - of 
the Act against an order refusing to 
grant a licence as General Commission 
Agent, can be condoned by invoking 
Section 5 of the Limitation Act. S. 5 of 
the Limitation Act applies to these pro- 
ceedings by virtue of S. 29 (2) of thaf 
Act. (Case law discussed). (Para 7) 


For the applicability of Section 29 (2) 
of the Limitation Act what is required 
to be found out is whether any special 
or local law prescribes a different period 
of limitation for any suit, appeal or ap- 
plication. It cannot be gainsaid: that 
Section 27 (5) of the Gujarat Act does 
provide a period cf 30 days fer pre- 
ferring an appeal and it is certainly -a 
period different from the one. prescrib- 
ed in the Schedule of the Limitation Act, 
1963 which does not provide any period 
for preferring any such appeel. Once 
that conclusion is reached, the ‘conse 
quences laid down by Section 29 (2) 
must follow, Accordingly S. 3 of the 
Limitation Act would  autcmatically 
apply as if such period was prescribed 
by the Schedule of the Limitation Act. 
Section 3 (1) of the Limitation Act itself 
provides that its operation is subject 
to Sections 4 to 24. Consequently if 


Produce 


an 


the provisions of Sections 4 te 24 ara - ` 
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made applicable, they would necessarily 
override and superinpose themselves 
upon, the operation cf Section 3 (1) of 
the Limitation Act. =n other words. 
the legislative mandare under S. 3 (D 
has to be read subject to Ss. 4 to 24 fol- 
lowing the section. Section 5 is neces- 
sarily included in the conspectus of Ss. 4 t9 
24. This is the logical effect of the appli- 
eability of Section 29 (2) of the Limita- 
tion Act and hence tre 
ther the concerned atthority is a Court 
within the strict meaning of the term 
as envisaged by the Limitation Act it~ 
self, would necessarily pale into insi- 
gnificance. (Para 4) 


Under these circtrmstances when 4 
statutory authority having quasi-judi- 
cial functions enforces the given period 
of limitation under a special or local 
law as the case may ze, by the combin- 
ed operation of Secticn 29 (2) read with 
Sections 4 to 24 of tke Limitation Act, 
Section 5 of Limitatien Act clearly gets 
attracted to such proceedings, (Para 6) 


(B) Gujarat Agricultural Produce 
Markets Act (20 of 1364), Section 27 (&) 
— Constitution of India Arts. 226 and 
227 — General Commission Agent 
Licence — Fresh licence refused to 
petitioner — Petitioner without filing 
appeal to Director uadey Section 27 (5) 
filing writ petition — Petitioner permit- 
ted to withdraw petiion on ground of 
availability of alternative remedy — 
Interim reliefs continted for two weeks 
—- Appeal filed by petitioner dismissed 
on ground of delay cn erroneous view 
that Section 5 Limitation Act did not 
apply to proceedings — Held, that. the 
petitioner had male out sufficient 
ground for condonmg delay and the 
appellate authority kad committed pat- 
ent error of law in mot exercising judi- 
cial discretion. (Para 8) 


Cases Referred : Chronological Paras 


AIR 1975 SC 282 6 
AIR 1969 SC 1335 : 1969 Lab IC 1538 6 
ILR (1968) Guj 348 7 
AIR 1954 SC 260: 1364 (1) Gri LJ 152 
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M. B. Gandhi, for Petitioner; A. J. 
Patel, Asst. Govt. P.eader (for No. 1) 
and K. G. Vakharia for B., B. Oza, (for 
No. 2) for Respondexts. 

ORDER :— This pecition raises 2 short 
question about the priod of limitation 


question whe- ` 
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for filing an appeal before the Director 
of Agricultural Marketing and Rural 
Finance, respondent No. 1 herein, under . 
the provisions of Section 27, sub-sec (5) 
of the . Gujarat Agricultural Produce 
Markets Act, 1963, hereinafter referred 
to as the ‘Act’. It also raises the ques- 
tion as to whether respondent No, 1 
has the power and authority to condone 
the delay in preferring an appeal before 
him. In order to appreciate the nature 
of controversy posed for my considera- 
tion in the present petition, it is neces- 
sary to kave a look at few relevant 
facts, 


2. The petitioner had applied for 
grant of licence as General Commission 
Agent for the year 1980-81. The said 
application was given to ‘respondent 
No. 2 Market Committee which is re- 
gistered under Section 9 of the Act and 
which is having its office in the city. 
Up to April, 1980 the wholesale business 
in the vegetables was carried on at Bha- 
gubhai’s Vanda situated in Dhalgarvad, 
in the city. The said wholesale market 
has been shifted to the new market 
situated outside Jamalpur gate known 
as “Sardar Patel Market”. The peti- 
tioner had a licence of General Com- 
mission Agent at the time when the 
wholesale business was carried on at 
Bhagubhei’s Vanda. As stated above, 
the petitioner had applied for grant of 
a fresh licence as General Commission 
Agent for the year 1980-81 to the ra- 


spondent No. 2 Market Committees, 
Under Section 27, sub-sec. (1) of the 
Act the concerned Market Committee 


subject to the rules made in that behali 
can grant or renew a general licence 
or a special licence for the purpose of 
any specific transaction or transactions 
to a trader, general commission agent, 
broker, weighman, surveyor, warehouse 
man orarny person to operate in the mare 
ket area or part thereof, or after record- 
ing its reasons therefor, refuse to grant 
or renew any such licence. The peti- 
tioner had accordingly given his appli- 
cation to the 2nd respondent invoking 
its power under Section 27 (1) for 
granting the said licence to the peti- 
tioner. The said 2nd respondent Mar- 
ket Committee by its resolution passed 
at its meeting on 25th April, 1981 re- 
fused the petitioner’s prayer for grant 
of a licence for the year 1980-81 on the 
ground that he had violated the byes ` 
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‘laws of the Agricultural -Produce Mar- 
ket Committee and the conditions of 
licence held by him. I am not at all 
concerned with the merits of the said 


refusal and hence, I do not dilate on 
that question any further. The: de- 
-cision of the 2nd respondent Market 


Committee refusing to grant the requi- 
site licence to the petitioner for the 
year 1980-81 was communicated to the 
petitioner by a letter of the Secretary of 
the Market Committee dated 6-5-1981. 
It appears that the said letter was re- 
ceived by the petitioner on 8-5-1981. 
The aforesaid order of the second: re- 
spondent refusing to grant the requisite 
- licence to the. petitioner as General 
Commission Agent is appealable to the 
first respondent Director under S. 27 (5) 
- which provides that any person aggriev- 
ed by an order. refusing to grant or 
renew a licence or suspending or can- 
celling any licence may, appeal within 
thirty days from the date of the communi- 
cation of the order to him. Once an 
order was made by the Market Com- 
mittee under the Act as in the present 
case, it becomes appealable to the res- 
pondent No. 1 herein within 30 days 
from its communication to the petitioner. 
Accordingly the normal period of limi- 
tation of 30 days would have expired 
-on 7-6-81, and by thai time the petitioner 
was required to prefer an appeai be- 
fore the first repondent Director of 
Agricultural Marketing and Rural Fin- 
ance, but in the meanwhile the peti- 
tioner preferred a writ petition. being 
Civil Application No. -1844 of 1981 on 
19th May, 1981 in this High Court. He 
challenged the decision of the. _.second 
respondent Market Committee refusing 
to grant him the requisite licence for 
‘the year. 1980-81 and he also challeng- 
ed some of the provisions of the Guja- 
rat Agricultural Produce Markets Act 
and the Rules. .This  peltition.came to 
be. dismissed as withdrawn. on 13th July, 
1981, before a Division Bench of this 
Court, -B, J. Divan, C. J. and N. H. 
„Bhatt, J., . allowed . the.. petitioner . to 
“withdraw his aforesaid . petition on 13th 
July,-1981. Notice was.ordered to .he 
discharged . but .the ad interim relief 


granted: on. 22-5-1981 was -allowed - to 
“continue- for two weeks from 13- 7- -1981 
to, enable the” petitioner. to ; approas ish 
the’ appellate “authority. The aforesaid 
order: of this Court: is placed. at Ae 
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‘Limitation, , Act. -would 
“special law which provides a period of 
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nexure ‘A’ io the vetition, This order 
clearly postuiales that the petitioner’s 


aforesaid writ petition was not enter- 
tained by this Court as the petitioner 
was relegated to the alternative remedy 
of appeal to the first respondent Direc- 
tor and two weeks’ time was given ta 
the petitioner to approach the appellate 
authority, during which time ad interim 
relief was extended. Thereafter ‘the 
petitioner preferred the statutory ap- 
peal provided under Section 27 (5) of 
the Market Act before the first respon- 
dent on- 2ist July, 1981 ie. within 8 
days of the withdrawal of his petition 
before this Court. 


3. When this appeal came up for 


hearing before the first respondent, an 


objection was raised on behalf of the 
Market Committee that the appeal was 
barred by limitation. On behalf of the 
petitioner it was contended before the 
first respondent Directcr that he was 
all throughout agitating the same ques- 
tion about the legality of the order of 
the Market Committee refusing to grant 
the requisite licence to him for the year 
1980-81 by preferring writ petition in 
the High Court and when the High 
Court refused to entertain the petition 
on the ground that the petitioner had 
alternative remedy of appeal, he pre- 
ferred appeal before the Respondent 
No. 1 Director and consequently no 
question of limitation would arise. But 
in any case, if appeal is found to ba 


‘barred by limitation the delay deserv- 


ed to be condoned in the interest of 
justice. A contention was raised on 
behalf of the Market Committee to the 
effect that Section 5 of the Limitation 
Act would not apply to the proceedings 
before the first respondent Director and 
hence ‘the first respondent will have no 


jurisdiction: to condone the delay. This 


contention was repelled by the first re- 
spondent by holding that Section 5 of 


‘fhe Limitation’ Act would be applicable 
-on account of the fact that Section 29 


(2) of the Limitation Act 1963 and the 
provisions of Sections 4 to 24 of the 
apply to-any 


limitation different from the one. that 


“was provided in the Limitation Act ‘that 


as Gujarat, Agricultural Produce Market 


‘Act was ptoviding for a different period 


of limitation, it was a special law with- 


-in-the meaning of Section 29 (2) of the 
Act: and consequently, 


-the provisions of 


~ 
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Section 5 of the Lirritation Act did 
apply, but thereafter the first respon- 
dent curiously held that the petitioner 
had made out no: case whatsoever for 
condoning the delay and, therefore, dis- 
missed -the appeal as time barred, The 
aforesaid order of the jfirst- respondent 
is dated 31st August, 1881, It has brou- 
ght the dissatisfied petitioner to this 
Court by way of the rresent proceed- 
ings under Article 226 of the Constitu- 
tion for issuance of a suitable writ for 
quashing and setting aside the impugned 
appellate order of the Director at An- 


nexure ‘B’ to che petition. The peti- 
tioner has also prayec for a writ of 
mandamus directing the respondent 


No. 2 Market Committee to grant li- 
cence to the petitioner for the year 1980- 
81. But it is obvious chat if the peti- 
tioner 
prayer regarding quashing of the im- 
pugned appellate order Annexure ‘B’ 
granted, the appeal will have to be sent 
back to the first respondent for decision 
on merits, Corsequently, the said deci- 
sion of the Appellate authority cannot 
be pre-empted by seeking the grant of 
any final relief at this stage as pray- 
ed for in prayer ‘B’ of the petition. I 


will have therefore to consider the main: 


and the only relevant cuestion which is 
posed for my considerazion in the pre- 
sent proceeding as to whether the ap- 
peal preferred before fhe first respon- 
dent by the petitioner could have been 
dismissed as time barrec or was requir- 
ed to be decided on merits. 


4, The aforesaid re’sune’ of facts and 
events leaves no room for doubt that 
the petitioner was all throughout acti- 
vely prosecuting his grievance against 
the order of the Market Committee by 
which it refused to grant him licence 
as General Commission Agent for the 
year 1980-81. Even by a remotest 
chance he cannct be alleged to have in- 
dulged in inaction or indolence, It is 
true that within 30 days instead of going 
to the first respondent in appeal he 
straightway came to this Court for 
getting the very relief fbr quashing and 
setting. aside the decision of the second 
respondent Market Comrrittee refusing to 
grant him the requisite licence and this 
Court ultimately found that the peti- 
tioner was required to de relegated to 
the alternative remedy of appeal. 
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5. Under these circumstances, two 
questions would squarely arise for con- 
sideration viz., (I) whether the first re- 
spondent could invoke the powers under 
Section 5 cf the Limitation Act and (2) 
whether this was a fit case in which he 
ought to have entertained . the appeal 
on merits by condoning the delay on 
the part af, the petitioner in preferring 
appeal before him. So far as the first 
question is concerned, the first respon- 
dent has already held in favour of the 
vetitioner namely that Section 5. of the 
Limitation Act can be pressed in service 
by the petitioner for getting the delay 
in preferring the appeal condoned. But 
Mr. Vakharia the learned Advocate ap- 
pearing for respondent No. 2 Market 
Committee submitted before me that 
the aforesaid view of the first respon- 
dent is patently erroneous. Mr. Vak- 
harja contended that Section 5 of the 
Limitation -Act 1963 can- apply to courts 
and court proceedings as its very Jan- 
guage suggests and that the first re- 
spondent-Director of Agricultural Mar- 
keting and Rural Finance though acting 
as an appellate authority was not a 
Court stricto sensu and consequently 
Section 5 of the Limitation Act could 
never apply to the appellate proceed- 
ings before him as envisaged in Sec- 
tion 27 (5) of the Act. In order to ap- 
preciate the aforesaid contention of 
Mr. Vakharia it is first necessary to 
have a look at the necessary statutory 
provisions. Section 29 (2) of the Limita- 
tion Act, 1963 provides that where any 
special -or local law prescribes for: any 
suit, appeal or application a period of 
limitation different from the period pre- 
scribed by the Schedule, the provisions 
of Section 3 shall apply as if such per- - 
iod were the period prescribed by the 
Schedule and for the purpose of deter- 
mining any period of limitation pre- 
scribed for any suit, appeal or applica- 
tion by any special or. local law, the 
provisions contained in sections 4 to 24 
(inclusive) shall apply only in so far as 
and to the extent to which, they are. 
rot expressly excluded by such special 
or local law.. For the applicability of 
S. 29 (2) of the Limitation Act what is 
required to be found out is whether any 
special or local law prescribes a dif- 
ferent period of limitation for any 
Suit appeal or application. It cannot be 
gainsaid that Section - 27 (5) of the 
Gujarat- Agricultural Produce Market; 


302 Guj. 


Act 1963 does provide a period of 30 
days for preferring appeal and to that 
extent the Agricultural Produce Mar- 
ket Act 1963 is a special law providing 
for different period of limitation. The 
period of 30 days for preferring appeal 
under Section 27 (2) of the Act is cer- 
tainly a period different from the one 
prescribed in the Schedule of the Limi- 
tation Act, 1963 which does not provide 
any period for preferring any such 
appeal. Therefore, it must be held 
that special law namely the Gujarat 
‘Agricultural Produce Market Act, 1963 
does provide a different period of .limi- 
tation. Once that conclusion is reach- 
ed, the consequences laid down by 
Section 29 (2) must follow. According- 
ly Section 3 of the Limitation Act would 
automatically apply as if such period 
was prescribed by the Schedule of the 
Limitation Act. Now it is necessary 
to note that Section 3 (1) of the Limita- 
tion Act states that subject to the pro- 
visions contained in Sections 4 to 24 
{inclusive), every suit instituted, ap- 
peal preferred, and application made 
after the prescribed period shall be dis- 
missed, although limitation has not 
been set up asa defence. Thus the 
appeal preferred by the petitioner be- 
yond 30 days would be liable to be dis- 
missed on the ground of limitation even 
though such a defence may not have 
been urged, as laid down by Sec. 3 (1) 
of the Act. It is obvious that when spe- 
cial law provides for the period of limi- 
tation different from that provided by 
the Limitation Act and once Section 3 
of the Limitation Act gets attracted by 
virtue of Section 29 (2) to the proceed- 
ings before the concerned authority act- 
‘Ing under the Special Law which has 
to enforce the period of limitation, said 
authority will have to apply the provi- 
sions of Section 3 of the Limitation Act 
to the proceedings presented before it 
under the provisions of the concerned 
special law or the local law as the case 
may be. It cannot be disputed for ‘a 
moment that 30 days’ period of limita- 
tion is provided for appeal to the first 
respondent under Section 27 (5). There- 
fore, it is for the frst respondent to 
apply Section 3 of the Limitation Act 
and to dismiss the concerned `‘ appeal 
if it is found to be barred by time, If 


the injumction prescribed by Sec. 3 (1) 


has to operate by virtue of Sec. 29 (2) 
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the said injunction must necessarily 
bring in its wake all the rest of the pro 
visions of the said sub-section (1) of 


Section 3. As stated above, Section 3 (1)' 


of the Limitation Act itself provides 
that its operation ‘is subject to Secs. 4 
to 24. Consequently if the provisions cf 
Sections 4 to 24 are made. apolicable, 
they would necessarily override and 
superimpose themselves upon, the ope- 
ration of Section 3 (1). of the Limita- 
tion Act. In other words, the legisla- 
tive mandate under Section 3 (1) has 
to be read subject to Ss. 4 to 24 follows 
ing the said section, S. 5 is necessari- 
ly included in the conspectus of Sec- 
tions 4 to 24. It is trite to say that if 
Section 3 applies to the first respondent 
acting under Section 27 (5) of the Act 
then it must follow as a necessary corol- 
lary that Section 5 of the Limitation 
Act would equally apply by virtue of 
S. 29 (2) read with of S. 3(1 of the 
Limitation Act. It cannot be urged’ for a 
moment that Section 3 (1) of the Limi- 
tation Act would apply but Section 5 
thereof would not apply to the first 
respondent’s proceedings because he is 
hot a Court. While Section 29 (2) is 
attracted the entire machinery of Sec- 
tions 3 to 24 of the Limitation Act gets 
imported and would automatically 
apply to the proceedings before the con- 
cerned authorities exercising powers 
under the given special or local law. If 
the concerned authority under the 
given special or local law has to enforce 
the period of limitation for any appeal 
or application before such authority, 
implicit in the power would be the 
power to condone the delay which 
would get imported as part’ and parcel 
of the entire machinery of Sections 3 
to 24 of the Limitation Act that would 
apply by virtue of Section 29 (2) of the 
Limitation Act to such proceedings be- 
fore the concerned authorities acting 
under the special or local’ law. This 
is the logical effect of the applicability 
of Section 29 (2) of the Limitation Act 
and hence the question whether the 
concerned authority is a Court within 
the strict meaning of the term as envi- 


saged by the Limitation Act itself, 
would necessarily pale into  insignifi- 
cance. 

6. Mr. K. G. Vakharia, the learned 


Advocate appearing for the respondent 
No. 2 Market Committee heavily reli- 
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ed upon the decision: ef the: Supreme 
Court in the case “of Kerala Elec- 
tricity Board, Trivandrum v: T. P. Kun- 
haliumma, -AIR 1977-.SC: 282, to sup- 
port his contention - that Section 5. of’ the 


Limitation Act would arply only to pro- 


ceedings before a Court; as such and 


not before any other statutory authority - 
In order- 


exercising statutory . powers.. 
to appreciate the natur. of the contro- 
versy befoře ‘the Supreme Court in the 


aforesaid case and-the ‘:atio of the said ` 


decision; it is -necessary to note at the 
outset the relevant facs- which came 
up for consideration before the Supre- 
me Court in ‘the aforesaid decision. The 
respondent before:the Supreme Court 
had filed a petition urder Sections 10 
and 16°(5)-of the Telegraph Act- 1885 
read with Section . 51 ofthe Indian 
Electricity Act 1919 claming compensa- 
tion against Kerala Electricity - Board 
which was the appellent before 
Supreme Court.. The Ferala Electricity 
Board’ was constituted winder Section 5 
of the Electricity (Supply) Act, 1948. The 
Board had cut and rerroved some trees 
standing on: the property of the respon- 
dent for the purpose of laying electric 
line from Calicut to Zannanore. The 
Board assessed the- compensation ‘at 
Rs. 1619.90. Being aggrieved by the 
decision of the Board the respondent 


before the Supreme Court had filéd a 
petition before the District Judge, Tel- - 
licherry under Section “16'(3) of the 


Telegraph Act, 1885 claiming an enhanc- 
ed compensation of Rs. 19,367.60. The 
Kerala Electricity Board raised several 


objections. One of the objections was’ 


that the petition befors" - the District 
Judge, Tellicherry was barred: by ‘limi- 
tation under Article 13% of the Limita- 
tion Act. The Board had contended 
that: the notice intimating the ‘fixing of 
the compensation, was served on March 
4,: 1969, to the concerred respondents 
and, therefore. the corcerhed respon- 
dents were‘ required to file their, peti- 
tion for -compensation before the ` Dis- 
trict Judge under ‘Article ` 137 of the 
1963 Limitation Act within ‘three years 
from the ‘accrual of the right.to apply 
and- their petition - which was ‘filed be- 


yond three years of 4th’ March, 1969, 
was barred’ by limitation. The respon- 
dent ‘contended ‘befor2 the District 
Judge in that case thar Art. 137 of the 
1963 Limitation Act did not: apply. to 
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applications to the District Judge under 
the Telegraph Act but. that contention 
was negatived by the’ learned District 
Judge and the. respondent’s application 
for compensation -was dismissed as time 
barred. The’ respondent carried the 
matter in revision to: the High Court of 
Kerala -and also applied for condona- 
tion of delay in filing the revision peti- 
tions in the High Court of Kerala. The 
High Court- condoned the delay m> 
filing the revision. application and . 
thereafter set aside the order of the 

District Judge and remitted the matter 
back to the Court for disposal in accor- 
dance with law. The said decision of. 
the Kerala High Court was challenged 
before the Supreme -Court by the Elect- 
ricity Board. The contention of the 
respondent before the Supreme Court 
was that Article 137 of the 1963 Limita- 
tion Act would not apply to proceed- 
ings -before the District Judge under 
Section 16 (3) of the’ Telegraph Act. 


They relied upon the earlier decision 
of the Supreme Court in the case of 
Town Municipal Council, Athani v. 


Presiding Officer, Labour Court, Hubli, 
ATR 1969 SC 1335, which had taken the 
view that Art. 187 of the Limitation Act 
1963 would be confined to applications 
contemplated in Civil Procedure Code 
only. The said earlier view of ‘the 
Supreme Court was in terms dissented 
from by a larger Bench of the Supreme 
Court in Kerala State Electricity Board 
It was held in the aforesaid 
decision that Article 137 of the Limita- 
tion Act 1953 would apply to any peti- 
tion or application filed under any Act 
to a Civil Court. The petition in that 
case ‘before the Supreme Court was +o 
the District -Judge as a Court. The 
petition was one contemplated by the 
Telegraph Act for judicial decision, 
Therefore, that petition squarely fell 
within the scope of Article 137 of the 
1963 Limitation Act and consequently 
three years’ period of limitation was 
applicable, and hence the respondent's 
application for . enhanced: compensation 
was barred by limitation: While taking: 
the aforesaid view A. N. Ray, C. J, 


speakirig for the Supreme Court obser- 
ved that any other application ag 
mentioned in Article. 137 of the Limi- 
tation Act would be petition or any: ap- 
plication: under any Act, But it has to 
be an application to a Court for the re- 
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Limitation Act speak of expiry of pre- 
scribed period when Court is closed 
and extension of prescribed period if 
applicant or the appellant satisfies the 
Court that he had sufficient cause for 
not preferring the appeal or making the 
application during such period. Article 
137 will apply to eny petition or appli- 
cation filed under any Act to a Civil 
Court. It is not confined to applica- 
_tions contemplated by or under the 
Civil P. C. only. Mr. Vakharia placed 
strong. reliance on the aforesaid observa- 
tion of Ray C.J., and submitted that 
the Supreme Court has ruled that Sec- 
tions 4 & 5 of the Limitation Act con- 
template applications to Court only and, 
therefore in case of a. quasi-judicial au- 
thority functioning under any statute, 
if it is not a Court as such, application 
of Sections 4 and 5 of Limitation Act to 
such authority would be squarely ruled 
out. It is not possible for me to ac- 
cept the aforesaid contention of Mr. 
Vakharia. It may be noted that in the 
aforesaid decision 
Court no question of applicability of 
Section 29 (2) ever arose for considera- 
tion. The. Supreme Court was not cal- 
led upon to decide the question as to 
whether an authority functioning under 


the Statute when called upon to decide . 


a matter in a quasi-judicial manner and 
when enjoined by the Statute to en- 
force the given period of limitation can 


have the power to condone delay in a 


given proper case. In such a con- 
tingency the applicability of Section 29 
(2) of the Limitation Act would clearly 
be attracted. The Supreme Court was 
not concerned with any such contin- 
gency. 
plicability of Article 137 of the Limi- 
tation Act which is found in the sche- 
dule to the Limitation Act itself, It is 
therefore, obvious that the Supreme 
Court was not called upon to consider 
the further question as to whether on 


the applicability. of Section 29 (2) of the. 


Limitation Act a statutory authority ex- 
ercising quasi-judicial functions and 
powers under the Special Law while 
enforcing -the period of limitation, can 
fall back upon the provisions of S. 5 of 
the Limitation Act via Section 29 (2) 


of the Act.-It is pertinent to note that 


under Article 137 of the Limitation Act 


no. question of applicability -of Section 
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ason that Sections 4 and 5 of the 1963. 


before the Supreme - 


It was concerned with the ap-. 
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29 (2) would ever arise for considera- 
tion. The case before the Supreme 


Court was one in which the period of 


limitation was directly provided by the- 


Limitation Act itself as found in Arti- 
cle 137 of its schedule. 
Section 5 or for that matter any other 
sections of the Limitation Act would get 
attracted by the mere applicability of 
the Limitation Act itself and not via 
S. 29 (2) through which any special or 
local law can get - equipped with the 
machinery provided by Sections 4 to 24 
read with Section 3 of the Limitation 
Act. It is therefore not possible +o ac- 
cept the contention of Mr. Vakharia 
that the Supreme Court has held that 
even in a case in which a statutory au- 
thority exercises quasi judicial function 
under Special .Law or local law and 
when such an authority enforces the 
period of limitation for filing appeals 
Or applications under the special statute, 
such authority unless it is a Court as 
such, cannot invoke Section 5 of the 
Limitation Act.. Such question not 
having been posed: for the consideration 
of the Supreme Court, the ratio of the 
Supreme Court decision in Kerala Ele- 
ctricity Board’s case (supra) cannot by 
implication be extended to cover cases 
of present type.- It is obvious that once 
Article 137 of the Limitation Act direct- 
ly applies to a given proceedings before 
a Court, the applicability of Ss. 4 and 
5 in the form in which they are couch- 
ed would squarely arise for considera- 
tion. In that light the aforesaid ratio 
of the Supreme Court decision will have 
to be understood and appreciated. It is 
further pertinent to note that ` before 
the Supreme Court there was no con- 
troversy or contest as to whether the 
District Judge exercising his powers 
under Section 16 (3) of the Telegraph 
Act, 1885 was a Court or not. 
contrary, it was an admitted position 
that the District Judge owas a Court. 
The Supreme Court has also in terms 


held in’ para 22 of the aforesaid judg- 
ment that the petition was filed before. 


the District Judge as a Court. The peti- 
tion was one contemplated by the Tele- 


graph Act for judicial decision: and 
hence the petition was an application 
falling within the scope of Article 137 
of the 1963 Limitation. Act. 
these circumstances, no real assistance 
can be derived from the ‘Supreme 


In such a case, 


On the. 


Under . 


q4 
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Court decision réliec upon by Mr. 
Vakharia. As already discussed earlier by 
me, once the question of applicability 
of Section 5 arises in the context of the 
operation of Section 23 (2) of the Limi- 
tation Act to any special or local law, 
the principles of Sections 4 to 24 get 
attracted by necessary implication by 
the very force of Sect.on 29 (2). Under 
these circumstances when a Statutory 
authority having quasi judicial functions 
enforces the given period of limitation 
under a special or local law as the case 
may be, by the combned operation of 
Section 29 (2) read with Sections 4 to 24 
of the Limitation Act, Section 5 of Li- 


mitation Act clearly gets attracted to 
such proceedings before the statutory 
authority exercising quasi judicial 


powers under the conzerned special or 
the local statute, 


7. As shown above, the aforesaid 
Supreme Court jucement nowhere 
touches this question and hence no as- 
sistance can be derived by Mr. Vakharia 
from the aforesaid dec®sion. On the con- 
trary on this very point there is a 
direct judgment of a Division Bench of 
this Court. In Special Civil Appin. 
No. 404 of 1967 decided on 29th August, 
1967*, by the Division Bench of this 
High Court consisting of P. N, Bhag- 
wati Ag. C. J., as he then was, and 
Vakil, J., as he then was, a similar 
question was posed for their considera- 
tion. The Special Land Acquisition 
Officer exercising power under Sec, 18 
of the Land Acquisition Act had refus- 
ed to make a reference for enhanced 
compensation on the ground that the 
application for reference was received 
beyond time prescribed by Section 18 
of the Land Acquisitior Act. The ques- 
tion that arose in the aforesaid context 
was as to whether the Land Acquisi- 
tion Officer being the statutory authori- 
ty exercising his powers under S. 18 
of the Land Acquisitior Act has powers 
‘to condone the delay zn the part of 
the claimant in making the reference 
application before it. The Special Land 
Acquisition Officer rejected the applica- 
tion on the ground that he had no au- 
thority to condone the delay and once 
the time prescribed by clause (1) of the 
proviso to Section 18 cf the Land Ac- 


*Reported in ILR (19687 Guj 348 
1982 Guj./20 XI G—25 
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quisition Act expired nothing further 
could be done in the matter. The afore- 
said view of the Special Land Acquisi- 
-tion Officer was up-turned by the High 
Court in the aforesaid decision. Vakil, 
J., speaking for the Division Bench held 
that Section 18 of the Land Acquisition 
Act is a special or local law prescribing 
a period of limitation different from the 
period prescribed by the Schedule and 
as none of Sections 4 to 24 is expressly 
excluded by the Land Acquisition Act, 
there was no manner of doubt that 
Section 29 (2) of the Limitation Act 
would apply and consequently, Sec 5 
of the Limitation Act which authorises 
the Court to condone the delay in cer- 
tain circumstances would apply to the 
application made to the Special Land 
Acquisition Officer and he has the au- 
thority to condone the delay and ex- 
tend the period if he is satisfied that 
the concerned applicant has sufficient 
cause for not preferring the application 
‘within the period prescribed under the 
proviso of Section 18. For coming io 
the aforesaid conclusion the Division 
Bench placed reliance on the decision 
of the Supreme Court in the case of 
Kaushlya Rani v. Gopal Singh, AIR 1964 
SC 260. In the aforesaid Supreme 
Court decision Section 417 of the Cri- > 
minal P. C. was held to be a special 
law which prescribed a period of limi- 
tation different from the period prescrib- 
ed by the Schedule and therefore it 
came within the ambit of Sec. 29 (2) of 
the Limitation Act. The principle laid 
down by the Supreme Court was made 
applicable to the facts of the case be- 
fore the Division Bench. : The aforesaid 
decision of the Division Bench clearly 
shows that the provisions of Section 5 
were made applicable via Section 29 (2) 
of the Limitation Act to the proceed- 
ings before the statutory authorities 
acting under the Special Laws when 
they were called upon to apply a given 
period of limitation as prescribed by 
the concerned statute. It is obvious 
that the Land Acquisition Officer func- 
tioning as Collector under the Land Ac- 
quisition Act was not acting as a 
Court in the full sense of the term and 
still Section 5 of the Limitation Act was 
made applicable to the proceedings be- 
fore him wherein he had to merely offer 
the amount of compensation of the con- 


a 


oo matter would have stood in the 
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cerned claimant. The ratio of the Divi- 
sion Bench decision therefore squarely 
applies to the facts of the present case 
and negatives the contention of Mr. 
Vakharia that Section 5 of the Limita- 
tion Act cannot apply through the aid 
of Section 29 (2) of the Limitation Act 
to a proceeding before the Statutory 
authorities on the ground that they are 
not Courts in the strict sense of the 
term. Mr. Vakharia in this connection 
submitted that no argument was made 
before the Division Bench of this Court 
in the aforesaid decision that the Spe- 
cial Land Acquisition Officer is not a 
Court. That really makes no difference, 
so far as the applicability of the ratio 
of the aforesaid Division Bench Judg- 
-© ment is concerned, It may be noted at 
this stage that the aforesaid Division 
Bench judgment has been followed 
' ¢onsisently by this Court in a series of 
fater judgments of different Division 
Benches and as I have already shown 
above, while applying the provisions 
of Section 29 (2) to the proceedings of 
a given statutory authority functioning 
under the Special Law, provisions of 


Section 5 would apply via Sec. 29 (2) 


and hence the question whether that 
statutory authority acts as a Court in 
` its strict sense or not, does not remain 
a german consideration at all. It must 
therefore be held that first respondent 
Director was right when he took the 
view that Section 5 of the Limitation 
Act would apply to the facts of the 
present case by virtue of Section 29 (2) 
of the Limitation Act. 

8. Then remains the further ques- 
tion as to whether the respondent No. 1 
was justified in throwing out the appeal 
of the petitioner as time barred and in 
refusing to condon2 the delay. Mr. 
Vakharia submitted that the first res- 
pondent on the facts of this case had 
exercised its discretion in not 
ing the delay and this Court exercising 
powers under -Article 226 or 227 of the 
Constitution would not be justified in 
interfering with the said discretion ex- 
ercised by the respondent No. 1. If the 
realm 
of mere discretion ‘exercised by the 
respondent No. 1, the situation would 
have been different, but in the present 
case it has been found that the first- 
respondent has arbitrarily and without 
applying his mind to the main question 
before him, has thrown out the appeal 


Narasimhan AS 


condon- 


ALK 


as time barred and has refused to con=« 
done the delay without considering all 
the relevant facts on the record of 
this case. The séquence of events as 
chronologically mentioned in the ear- 
lier part of this judgment leaves no 
room for doubt that the petitioner was 
agitating his grievance against the order 
of the second respondent Market Com- 
mittee all throughout till he filed his 
appeal before the first respondent. It 
may be recapitulated that the order of 
the second respondent was communicat- 
ed to the petitioner on 8th May, 1981. 
He could have filed his appeal before 
the second respondent Director within 
the time prescribed. Instead he came 
to this Court in revision on 19th May, 
1981 by way of Special Civil Applica- 
tion which ultimately was dismissed on 
the ground of alternative remedy by 
the Division Bench of this Court on 
13th July, 1981. It is thereafter that 
the petitioner filed his appeal before 
the first respondent on 25th July, 1981. 
It must therefore be held that all 
throughout the petitioner acted vigilant- 
ly and pursued his remedy against the 
order of the second respondent actively 
and diligently. In view of the aforesaid 
admitted facts that emerge on the re- 


cord of this ` case and especially in 
view of the: decision of the 
Division Bench; of this Court 


which permitted the petitioner to with- 
draw his Special Civil Application for 
pursuing alternative remedy and con 
tinued the interim. reliefs for two weeks 
more from 13th July, 1981, it must be 
held that the appeal as filed by the 
petitioner before the first respondent on 
2ist July, 1981 was required to be de- 
cided on merits by condoning the delay. 
Period spent by the petitioner between 
19-5-1981 and 13-7-1981 before this 
Court in Special Civil Application 
No. 1844 of 1981 wes required to be ex- 
cluded not strictly. under S, 14 of the 
Limitation Act but in the light of Sec- 
tion 14 read with Section 5 of the Limi- 
tation Act. In any case the said cir- 
cumstance indicated a strong ground in 
favour of the petitioner for condoning 
delay in preferring appeal before the 
first respondent. This relevant consi- 
deration has been by-passed by the 
first respondent when he arbitrarily 
and even almost mechanically refused 
to condone the deley by not giving due 


consideration to the telltale facts on 


1982 


the record and thus failed to exercise 
his jurisdiction vested in him under 
Section 5 of the Limitation Act as well 
as under Section 27 of the Gujarat 
Agricultural Produce Market Act. It 
must therefore be held 
respondent had committed a patent 
error of law in not cendoning the delay 
in exercise of his judicial discretion M 
the light of the aforesaid telltale cir- 
cumstances and in -hrowing out the 
appeal of the petitiorer as barred by 
limitation, It must be held that the 
petitioner had made out sufficient 
ground for condoning the delay. As the 
first respondent failed to decide the 
matter on merits, the order at An- 
nexure ‘B’ is requirec to be quashed 
and set aside. The ‘irst respondent is 
directed to restore ta his file the said 
appeal of the petitionsr and to decide 
the same on merits ir accordance with 
law upon hearing the concerned parties 
after issuing notices fo them about the 
date of hearing. Rule is accordingly 
made absolute to the aforesaid extent 
by granting prayer 16 (A) of the peti- 
tion. There is no qtestion of granting 
prayer 16 (B) as no such question arises 
for the decision in this Court at this 
stage. Rule is made absolute to the 
aforesaid limited extemt with no order 
as to costs in the cirzumstances of, the 
ease. As the matter is a long delayed 
one the first respondent is directed to 
decide the appeal of the petitioners on 
merits at the earliest preferably within 
a period of six weeks. from the receipt 
of writ from this Court at his end. 


Order accordingly. 
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Vijaysinh Mohansinh Solanki, Appellant 
v. The ‘Transport Manager, Ahmedabad 
Municipal Transport Service, Ahmedabad 
and another, Respondents. , 


First Appeal No. 821 of 1974, D/- 18-11- 
1981. 


*Only portions approvec for reporting by 
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Contract Act (1872), S. 14 — Consent 
caused by coercion, undue influence ete. — 
Proof — Cause must be proximate and im- 
mediate — Coercion, undue influence ete, 
must have directly weighed with promisor 
in acting in a particular manner — Consent 
will be vitiated only if it is shown that but 
for causes of coercion etc. the effect would 
not have ensued. (Para 7) 

V. M. Solanki, party-in-person and N. V. 
Solanki, for Appellant; Dipak K. Trivedi 
for G. N. Desai, for Respondent No. 1. 

JUDGMENT :— L t06. X x X 

7. In order to appreciate this contention, 
the legal aspect of the problem deserves to 
be noted. Under Sec. 14 of the Contract 
Act, a corsent is said to be not free if it is 
caused by coercion, undue influence, 
and it has been provided there that consent — 
can be said to be so caused when it would 
not have been given but for the existence 
of such coercion, undue unfluence, ete. In - 
my view, the word “cause” is highly con- 
notative. Even if there be undue influence 
or coercion, but if it does not appear that 
it was instrumental in making the promisor 
to do the act in question, the existence of 
coercion, etc. would be of no avail. The). 
word “cause” is not a term of art, but it is! 
a term of science. Nothing can be said tof 
be the cause of a particular effect, unless it 
is the proximate and immediate cause ofi- 
that effect. When a particular effect is said 
to be caused by a particular factor, it must 
be clearly and cogently established that the 
effect is the direct outcome of that parti- 
cular cause. If the alleged cause is remote 
and not proximate, is distant and not im- 
mediate, such a cause cannot be said to be 
the cause in legal parlance. What I have 
observed above is made clear by the words 
quoted from S. 14 above. I would reiterate 
that the consent can be said to be so caused 
only if it could be shown that but for these 
factors of the alleged causes, the effect 
would not have ensued. In my view, this is 
too well entrenched a proposition of law to 
be elaborated any further. It is also to be 
noted that a factor that would cause a par- 
ticular effect with a particular man, may not 
be able to achieve that result in the case of: 
another man. In other words, the causal 
relationship can be said to be established,|-- 
only if it is proved that in the facts and 
circumstances of a particular case the said 
factors had weighed with the promisor and 







_ that but for those factors, the said promisor 


would not have acted in the manner he is 
found to have acted. Thus the totality of 
circumstances is required to be viewed be- 


etc... 


Tf 
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fore a decision one way or the other is 
reached in this regard. I propose to exam- 
ine the evidence on record in this light. 

8. to 33. x x X x 
Appeal dismissed. 
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Ranchhodbhai Somabhai and another, Ap- 
pellants v. Babubhai Bhailalbhai and others, 
Respondents. 

First Appeal No. 1308 of 1980, D/- 12-11- 
1981. 

(A) Motor Vehicles Act (4 of 1939), Sec- 


_ tion 110-A — Claim application — Nature 


7 of proof and duty of Tribunal. 


rad 


At the trial of a claim petition, what the 
claimant must prove is that the loss for 
which he claims damages was caused by the 
defendant’s negligent act. The evidence to 
prove the loss and the negligent act may be 
direct or circumstantial or both. Such evi- 
dence must be tested by the yardstick of 
probabilities and its intrinsic worth. In con- 
sidering the question as to whether the di- 
rect evidence given by the claimant and his 
witrlesses should be accepted or not, the 


‘primary duty of the Tribunal is to ascertain 


whether it is consistent with the rest of the 
evidence and the circumstances of the case. 


‘While dealing with circumstantial evidence- 


the Tribunal must be satisfied on preponder- 
ance of probability whether the circum- 
stances established prove the loss and negli- 
gence. Every case in the final analysis 
would have to depend upon its own facts, 
but the Tribunal should be slow to reject 
evidence which is ex facie trustworthy on 
grounds which are fanciful or in the nature 
of conjectures. It is a matter of common 
knowledge that for diverse reasons it may 
not be possible in every case to produce 
evidence of the medical personnel and that 


. if otherwise trustworthy evidence led by the 


` claimant with regard to the nature and con- 


séquences of the injury and the cost of 
treatment were to be disregarded merely on 
the ground of non-examination of the medi- 
cal witness, there would be miscarriage of 
justice. (Paras 4, 5) 


In the present case, there was no definitive 


~” break, no unexplained interval, no yawning. 


hiatus so as to snap the link between the 
accident injury and its telltale physical con- 


*Only portions approved for reporting .by 
High Court are reported here. 
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‘ings, namely, (i) as a matter of 


- AER 


sequences and the untimely death. The 
principal efter effect of the accident injury, 
namely, the urinary difficulty, was shown to 
have persisted throughout the interval of 
time between the date of accident and the 
date of death and the treatment to relieve 


the deceased of the same was also shown to- 


have been administered all along during the 
said period on different occasions. The 
deceased was a youth:in the prime of his 
life. He was healthy: and suffered from no 
disease prior to the accident. 


Held that the death of the deceased had 
direct and proximate connection with tha 
accident injury. The fact that no medical 
evidence was led to precisely establish the 


cause of Ceath is a matter of no conses 


quence on the facts and in the circum. 
stances of the case and on the state of evi- 
dence on record. It might not be possible 
in all cases to lead the evidence of experts. 
That apart, when the direct and circumstan- 
tial evidence tending to establish the link 
between the accident injury and death goes 
unchallenged, as in ‘the present case, it 
would be idle to insist upon the fulfilment 
of such a requirement. (Para_13) 


(B) Evičence Act (1 of 1872), Ss. 101-104 
— “Burden of proof” and “onus of proof” 
— Distinction —- Burden of proof lies upon 
person who has to prove a fact and if never 
shifts, but onus of proof shifts, AIR 1964 
SC 136, Foll. (Para 6) 


(C) Motor Vehicles: Act (4 of 1939), Sec 
tion 110-A — Claim application — Burden 


of proof. -(Evidence Act (1872), Ss. 101- 
104). | 
Burden of proof bas two distinct mean- 


law and 
pleadings, and (ii) as a matter of adducing 
evidence. Section 101 of the Evidence Act 
deals with the former and S. 102 with the 
latter. The first remains constant but the 
second sh:fts. In a claim application, there- 
fore, the burden of proof, in the first sense, 
certainly lies on the claimant. If he exam- 
ines himself and his witness, if any, and if 
the eviderce is found. to be acceptable, the 
onus shifts on the tortfeasor to prove those 
circumstances, if any, which ‘dislodge the 
assertions of the claimant. If the tortfeasor 
fails to prove before the Court any fact or 
circumstance which tends to affect the evi- 
dence led by the claimant, the claimant 
would be entitled to ask the Court to hold 
that he has established the case and, on that 
basis to make a just award. It would thus 
appear that though the legal burden, the 


burden as a matter of law and pleadings 


¥ 
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remains constant on the claimant, the bur- 


den as a matter of adducing evidenca 
changes often times as the trial of the claim 
petition progresses. ` (Para 6) 
Cases Referred: Chronological Paras 


AIR 1979 Guj 121:19 Guj LR 820 ‘23 
AIR 1978 Guj 134:19 Guj LR 492 13 
AIR 1964 SC 136 . ó 
AIR 1962 SC 1 22 

U. P. Jadeja, for Appellants; P. V. Nana- 
yati, for Respondents Nəs. 1, 3 and 4. 

P. D. DESAI, J.:— Near Champaner 
Darwaja in the City of Baroda, on June 27, 
1976, at about 9.30 P. M, a young man aged 
about 20, who was ridiag a bicycle, was 
knocked down by tankæ No. CTG. 2074, 
which was owned by the first respondent 
and which came from behind. The injury 
sustained during the coirse of the accident 
consisted, inter alia, of the fracture of the 
pelvic bone and rupture. of urethra. The 
injured was removed to the S. S. G. Hospi- 
tal from the scene of accident. He was 
operated upon in the eariy hours of the nex: 
day at about 2 A.M. Two more operations 
were performed during he course of his 
hospitalization which lasted up to Sept. 17, 
1976. At the time of discharge, the injured 
was advised to report again for dilation 
once every fortnight as he was experiencing 
difficulty in passing urin: owing to the acci- 
dent injury. The eviderce on record indi- 
cates that the difficulty persisted requiring 
hospitalization for brief periods on several 
occasions even after the initial discharge of 
the injured from the hcspital. The injured 
ultimately expired after nearly seventeen 
months on Nov. 25, 1977. 


2. Prior to his death and while he was 
still languishing under the impact of the 
accident injuries, the victim had instituted 
an application for compensation on Oct. 16, 
1976. Compensation was claimed in the 
said application under the following heads: 


Rs. 5,000/- ........ Mental pain and agony 
Rs. 2,500/- ......00. Medical treatment 

Rs. 2,200/- seess Other expenses 

Rs. 1,000/- ......... LOS of wages 

Rs. 200/- .....0... Bicycle damage 

Rs. 10,900/- 


The actual claim was, however, restricted to 
Rs. 9,999/-. Before the proceeding reached 
the trial stage, the applicant expired. His 
parents, aged 45 and 40 respectively, were, 
therefore, permitted to prosecute the appli- 
cation. The claim in th: application was 
thereafter enhanced from Rs. 9,999/- to 
Rs. 45,000/-. The split-up was as follows :— 
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Rs. 3,000/- ......... Medical expenses, 
Rs. 5,000/- ......0. . Mental pain. 
Rs. 5,100/- ......... Loss of wages from 
27-6-76 to 25-11-1977. 
Rs. 31,700/- ......... Pecuniary loss due to 
death. i 
Rs. 200/- seess.. Funeral expenses. 


Rs. 45,000/- 


The award which the Tribunal made was 
in the sum of Rs. 10,000/- with propor- 
tionate costs and interest at the rate of 6 per 
cent per annum from the date of applica- 
tion till realization. The father was held en- 
titled to one-third and the mother to two- 
thirds of the awarded amount. 3 
3. It requires to be clarified at this stage 
that in determining the quantum of compea~ 
sation, the Tribunal acted on the footing 
that it was not established that the death 
was caused due to the injuries sustained by 
the deceased in the course of the accidezat. 
XX XX XX XX 


Obviously, the main attack in the present 
appeal is against the aforesaid finding of the 
Tribunal which has materially affected the 
quantum of compensation. 

4. Before we proceed to consider the 
challenge in the light of the evidence on re- 
cord, it wculd be worthwhile to make a few 
observations of a general character. At the 
trial of a claim petition, what the claimant 
must, no doubt, prove is that the loss for 
which he claims damages was caused by the 
defendant’s negligent act. The evidence to 
prove the loss and the negligent act may be 
direct or circumstantial or both. Such evi- 
dence must be tested by the yardstick of 
probabilities and its intrinsic worth. In con- 
sidering the question as to whether the di- 
rect evidence given by the claimant and his 
wilnesses should be accepted or not, the 
primary duty of the Tribunal is to ascertain 
whether it is consistent with itself and with 
the rest of the evidence and the circum- 
stances of the case. It is hardly necessary 
to add that it would be unsafe to discard 
such evidence, if it appears otherwise to be 
reasonable and probable, merely because of 
some suggestions made to the witnesses with- 
out those suggestions being proved to bej- 
true. 
dence the Tribunal must be satisfied on pre- 
ponderance of probability whether the cir- 
cumstances established prove the loss and 
negligence. Every case in the final analysis 
would have to depend upon its own facts, 
but the Tribunal should be slow to reject 
evidence which is ex facie trustworthy on 


~~ 
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grounds which are fanciful or in the nature 
of conjectures. 


5, Jt cannot be overlooked that the trial 
of a claim petition is concerned with the fate 
of a person who has met with an accident 
or with the dependants of an unfortunate 
victim of an accident. Accident is an event 
in real life, its impact is sudden and its im- 
mediate effect is to arouse the instinct of the 
preservation of life or the affected limb. The 
collection and preservation of meticulous 
particulars which may be required to be 
proved at the time of a claim petition to be 
instituted and tried months or years hence 
would obviously. be ‘the farthest considera- 
tion present to the mind of the persons in- 
volved in the tragedy. Besides, it might not 
be possible in all cases to lead evidence of the 
medical personnel or all of them who might 
have been consulted or who might have ad- 
ministration treatment to the injured or de- 
ceased person. It is a matter of common 
knowledge that for diverse reasons it may not 
be possible in every case to produce such evi- 
dence and that if otherwise trustworthy evi- 
dence led by the claimant with regard to the 
nature and consequences of the injury and 
the course and cost of treatment were to be 
disregarded merely on the ground of non- 
examination of the medical witness, there 
would be miscarriage of justice. 


6. It. is also well to bear in mind that 
there iş an essential distinction between 
“burden ‘of proof” and “onus of proof”; 
burden of proof lies upon the person who 
has to prove a fact and it never shifts, 
but the onus of prooz shifts. Such a shift- 
ing of onus is a continuous process in the 
evaluation of evidence (see Raghavamma V. 
Chenchamma, AIR 1964 SC 136). Burden 
of proof has two distinct meanings, namely, 
(i) the burden of proof as a matter of law 


‘land pleadings, and (ii) the burden of proof 


as a matter of adducing evidence. Sec. 101 
of the Evidence Act deals with the former 
and Section 102 of the Evidence Act with 
the latter. The first remains constant but the 
second shifts. In a claim application, there- 


fore, the burden of proof, in the first sense,’ 


lf he ex 
amines himself and his witness, if any, and 


certainly lies on the claimant. 


. lif the evidence, tested in the light of the 


principles set out above, is found to be ac- 
ceptable, the onus shifts on. the tortfeasor to 
prove those circumstances, if any, which dis- 
lodge the assertions of the claimants. If the 
tortfeasor fails to prove before the Court 
any fact or circumstance which tends to 
affect the evidence led by the claimant, the 
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claimant would be entitled to ask the Court 
to hold that he has eslablished the case and, 
on that basis, to make a just award. It 
would thus appear that though the legal 
burden, — the burden as a matter of law 
and pleadings — remains constant on the 
claimant, the burden: as a matter of adduc- 
ing evidence changes: often times as the 
trial of the claim petition progresses. 
7 to, 12. x x x x x 


13. Having regard' to the evidence on re- 
cord, we are clearly, of the opinion that it 
was not correct to hold that there was no 
direct anj proximate connection between the 
accident injury and the untimely demise of 
the decezsed. True it is that the death was 
not all at once or at a point of time proxi- 
mate to the date of accident. It is also true 
that ther2 is no medical evidence regarding 
the causs of death: However, the direct 
testimony of the appellant Somabhai clearly 
establishes, when appreciated in the light of 
the medical evidence,, that the death was in- 
evitably linked with' the accident injury. 
Tested by the yardstick of probabilities and 
consistency with itself, the rest of the evi- 
dence and the circumstances of the case, the 
appellant's evidence emerges unscathed and 
there is no reason to reject it. The sur- 
rounding circumstances also point in the 
same direction. There was no definitive 
break, no unexplained interval, no yawning 
hiatus so as to snap the link between the ac- 
cident injury and its telltale physical con 
sequences and the, untimely death. The 
principal after effect'caf the accident injury 
namely, the urinary ‘difficulty, is shown to 
have persisted throughout the interval o 
time between the date of accident and the 
date of death and treatment to relieve the 
deceased of the same is also shown to hav 
been administered. all along during the sai 
period on different ‘occasions. We canno 
overlook the fact that the deceased was 
youth in the prime! of his life. He was 
healthy and suffered: from no disease prio 
to the accident. Young men do not di 
suddenly: some cause has to be found for 
their death. Where one is manifest on the 
record oi the case, it would be ignoring the 
reality tc close eyes to the same and to con- 
jecture that the death could possibly have 
resulted Jue to some other undisclosed cause 
when not a scintilla of it is perceivable. The 
fact that no medical evidence was led to 
precisely establish the cause of death is a 
matter af no consequence on the facts and 
in the circumstances of the case and on the 
state of evidence on record. As we have 
pointed out earlier, it might not be possible 


1 
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in all cases to lead the əvidence of experts. 
That apart, when the direct and circum- 
stantial evidence tending -o establish the link 
between the accident injary and death goes 
unchallenged, as in the present case, it would 
be idle to insist upon th fulfilment of such 
a requirement. We are, therefore, of the 
view that the Tribunal, in the instant case, 
reached the conclusion which it was im- 
possible to arrive at on the evidence on re 
cord, when it held that the death was not 
the result of the accident injury. We reverse 
the finding of the Tribcnal on that point 
and hold that the death of the deceased had 
direct and proximate connection with the 
accident injury. 


14. X X x x x x 

15. We must now tura to the question of 
assessment of compensation in the light of 
our finding recorded above. Having regard 
to the said finding, the entire basis of the 
award of compensation by the Tribunal 
would appear to be misconceived. The case 
will have to be treated a; one for compensa- 
tion arising out of the loss caused by the 
death on account of the accident injury and 
not merely on account o? the disablement. as 
a result of the accident injury. Bearing in 
mind this material chance in the fact situa- 
tion, we shall first dispo:e of the claims for 
compensation under cemparatively minor 
heads. 


16. The Tribunal has awarded Rs. 3,000/- 
as compensation for medical expenses. 
There is no cause for tag enhancement of 
the award under this head, on the evidence 
on record. The Tribunal has awarded com- 
pensation in the sum of Rs. 2,000/- for the 
actual loss of earning at the rate of Rs. 200/- 
per month for a period cf ten months. The 
period of ten months wes computed on the 
basis that there was no medical evidence to 
show that the deceased was all along con- 
fined to bed, but still it would be reasonable 
to assume that he must have been disabled 
at least for a period. of œn months. In the 
light of our finding with regard to the state 
of health of the deceased right up to the 
time of his death, it would be legitimate to 
enhance compensation under this head so as 
to cover the entire period from the daie of 
accident till the date of death. The time-lag 
between the two events is 17 months and, on 
that basis, even accepting that the deceased’s 
earning was Rs. 200/- per month, compensa- 
tion in the sum of Rs. 3,400/- would be 
awardable. There was o>viously no award 
under the head of loss of expectation of life 
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and under that head, compensation in the 
conventional sum of Rs. 5,000/- would be 
awardable. On the aforesaid basis, the com- 
pensation awardable under the three heads 
abovementioned would be in the sum of 
Rs. 11,400/-. We shall later on specify as to 
how the compensation is to be apportioned: 


17. We must turn our attention to the 
main head of compensation, namely, pecu: 
niary loss. We have earlier accepted the 
Tribunal’s estimate of the income of the de- 
ceased, at the time of the accident, being 
Rs. 200/- per month. We are, however, 
unable to accept its estimate that the future 
income of the deceased would have been 
confined to Rs. 300/- per month only. The 
deceased, as found by the Tribunal, was 
working as an apprentice carpenter and even 
in that capacity he was earning Rs. 200/- per 
month. He was aged about 20 at the time 
of the accident. It would be ignoring the 
reality to pin down his future income, when 
he became a full-fledged carpenter, to the 
meagre sum of Rs. 300/- per month for the 
remainder of his long span of life. The 
positive evidence of the appellant Somabhai 
is that the normal daily wages of a carpen- 
ter are between Rs. 15/- to Rs. 20/-. Even 
taking the smaller amount as correctly 
estimating the daily wages, the monthly in- 
come of a regular carpenter would have to 
be taken ta be Rs. 450/-. This estimate, of 
course, relates to the point of time when the 
appellant Somabhai gave his evidence. Judi- 
cial notice can be taken of the fact that the 
earnings of self-employed persons like 
masons, carpenters, etc. have been gradually 
rising. It would be impossible to find a 
carpenter these days on daily wages of 
Rs. 15/-. The daily wages of a carpenter 
have almost doubled by now. Under the cir: 
cumstances, even assuming that the de- 
ceased would have continued to work only 
as a carpenter till the fag end of his life and 
even on the most conservative basis, it would 
be legitimate to estimate that the deceased 
would have earned in course of time at least 
Rs. 600/- per month, However, the pecu- 
niary loss cannot be compensated straight-- 
way on that basis. The monthly earnings 
of the deceased would not have reached 
Rs. 600/- immediately but in course of time, 
as pointed out above. The earnings would. - 
have gradually risen as time went by. Be- 
sides, several ponderables have to be taken 
into consideration. Discount must also be 
made for the immediate benefit in the fornt 
of cash compensation available to the de- 
pendants and heirs. Under the circum- 
stances, upon a reasonable estimate, the 
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average monthly income of the deceased, 
for the purpose of arriving at the proper 
datum figure, can be computed at Rs. 400/-. 
The deceased would have spent Rs. 75/- per 
month on himself. On the aforesaid basis, 
the net monthly income of the deceased for 
the purpose of working out the dependency 
benefit must be taken to be Rs. 325/- per 
month. The net annual income on that basis 
works out to Rs. 3,900/-. 


- 18 x X X X X x 


19. In the instant case, the deceased was 
aged 20 at the time of his death and he 
had not married. Amongst the appellants, 
the appellant Somabhai (father): was aged 
about 45 and the appellant Dahiben (mother) 
was aged about 40 at the time’ of the ac- 
cident. Out of the net amount of Rs. 3,900/- 
available to the deceased as aforesaid, he 
would have been required to divert substan- 
„tial amount in course of time for meeting 
the needs of his own family. We say so be- 
cause We are herein concerned with a per- 
son whose estimated bracket of income is 
not high. Having regard to the aforesaid 
circumstances, we are of the view that in 
the instant case, it would not be unréason- 
able to hold that out of the net amount of 
Rs. 3,900/-, two-thirds would have been 
diverted by the deceased for the mainten- 
ance of his own family and one-third for 
the maintenance of his parents. On that 
basis, the datum figure for -computing the 
dependency benefit works out to Rs. 1,300/- 
per annum. Having regard to the young 
age of the deceased and the age of the 
parents and the fairly long period for which 


v. the parents could have looked forward to 


the deceased for pecuniary support, the 
multiplicand of 16 would appear to be just, 
reasonable and proper. On that basis, the 
prospective pecuniary loss to the appellants 
works out to Rs. 20C,800/-. 
would, therefore, be entitled to an award in 
the sum of Rs. 20,800/- for the Daa of de- 
one benefit. 


20. Compensation inder one more head 
peculiar to the case must be, considered 
next. As the earlier discussion would 

reveal, the deceased underwent a prolonged 
`” period of pain and suffering. Between the 
entire period from the date of accident 
(June 27, 1976) and the date of death 
(November 25, 1977) extending over 17 
months, the deceased continuously ex- 
perienced difficult in passing urine. Three 
operations had to be performed one of 
which was major. The first period of hospi- 
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talization immediately after the accident 
was approximately 80 days. There was an- 
other period of hospitalization extending 
over two months. There were five or six 
brief periods’ of further hopsitalization on 
each occasion for about one week. In be- 
tween, there were regular visits to the hos- 
pital for check-up and dilation. The deceased 
never really recovered from the accident in- 
jury till he died. Under such circumstances, 
just compensation : would be awardable 
under the head of “pain, shock and suffer- 
ing”. In most cases, the period interven- 
ing between the date of the accident and the 
date of death is comparatively short. There- 
fore, this head of damages is, in practice, 
usually not of great! importance in fatal ac- 
cident cases. However, where the deceased 
has suffered a long : and painful illness due 
to his injuries before he died, the situation 
a entirely different and it calls for an award 

in respect of the pain, shock and suffering 
undergone by the deceased as a result of 
his injuries before he died. It is true that 
no specific claim has been made in the in- 
stant case under this head. The claim in 
the sum of Rs. 5,000/- for “mental pain” 
may not cover an ‘award under the head 
under consideration.) However, as held in 
Babu Mansa v. Ahmedabad Municipal Cor- 
poration, (1978) 19 Guj LR 492:(AIR 1978 
Guj 134), even under such cifcumstances, 
the power to awardijust and proper com- 
pensation is not fettered. XXXX 

| 

Under -the circumstances, in the instant 
case, an award for the pain, shock and 
suffffering undergone by the deceased over 
a period of about 17 months can be legiti- 
mately made. The ‘compensation would re- 
quire to be quantified having regard to the 
duration, nature and extent of the pain and 
suffering. However, ' we are not called upon 
to precisely determine the exact amount of 
compensation awardable in view of the tact 
that the gap between the amount of com- 
pensation which we, have determined to be 
payable under the different heads previously 
considered and the total amount claimed by 
way of compensation is Rs. . 12,800/- only. 


We are of the view ‘that on the facts and in 


the circumstances ofi the ¢ase and having ré- 
gard to the. duration and nature and extent 
of the pain, shock and suffering suffered by 
the deceased, an award in the sum cf Rupees 
12,800/- at least would be justified. 


21. As a result of the foregoing discus- 
sion, the following amounts would become 
payable as compensation under the different 
heads ;— ; 
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Rs. 3,000/- aoe 
Rs. 3,400/- aes 


Medical expenses. 
Loss of wages from 
June 27, 1976 to Nov- 
ember 25, 1977. 

Loss of expectation of 
life. 

Depzndency benefit. * 
Pain, shock and suffer- 
ing suffered by the de- 
ceased, 


Rs. 5,000/- ees 


Rs. 20,800/- axe 
Rs. 12,800/- ase 


Rs. 45,000/- 


The total award would accordingly be in the 
sum of Rs. 45,000/-. The Tribunal has 
awarded Rs. 10,000/-. The balance amount of 
Rs. 35,000/- would accordingly be award- 
able as compensation in the appeal with 
interest and costs. 


22. The next questior which falls for 
consideration is the appo-tionment of com- 
pensation. In Gobald Motor Service Ltd. 
v. Veluswami, AIR 1962 3C 1, it was held 
that the causes of action under Sections 1 
and 2 of the Fatal Accidents Act, 1855 are 
different. While under Section 1, damages 
are recoverable for the benefit of the per- 
sons mentioned therein, under Section 2 com- 
pensation goes to the bemefit of the estate. 
Whereas under S. 1 damages are payable in 
respect of loss sustained b7 the persons men- 
tioned therein, under S. Z damages can be 
claimed inter alia for loss of expectation of 
life. ‘Though in some cases, parties that are 
entitled to compensation under both the sec- 
tions may happen to be the same persons, 
they need not necessarily be so; persons 
entitled to benefit under Section 1 may be 
different from those claiming under Sec. 2. 
Prima facie, as the two caims are to be 
based upon: different causes of action, the 
claimants, whether the same or different, 
would be entitled to recover compensation 
separately under both the heads. The above 


declaration -of law made: by the Suprema: 


Court in the context of Sections 1 and 2 of 
the Fatal Accidents Act, 1855 still holds 
good in the context of Ss. 1-A and 2 be- 
cause original Section 1 kas’ since been. re- 
numbered as Section 1-A and there is no 
other material change in žhe relevant’ statu- 
‘tory provisions. 


23. In Union AE Insurance 
Society Ltd. v. Bhartiben, 19 Guj LR 820: 
(AIR 1979 Guj 121), it was held that any 
compensation on accoun? of: loss to the 
estate which is awardable under Section 2 
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of the Fatal Accidents Act, 1855 is jn res- 
pect of the pecuniary loss to the estate of 
the deceased resulting from the accident, 
Damages for the loss caused to the estate 
are to be claimed on behalf of the estate 
and, when recovered, form part of the estate. 
The claim for -such compensation could 
only be made by those who would succeed 
to the estate or on their behalf. It could 
not be made by someone who has no lgal 
right to succeed to the estate. In that case, 
the deceased left behind him his wife and a 
minor daughier and at the time of his death, 
the wife also carried a child in the womb. 
The deceased had not left behind him any 
will. The parties were Hindus and they 
were governed by the Hindu Succession Act, 
1956. It was found, having regard to the 
provisions o7 Section 8 of the said Act, that 
the widow and daughter were preferential 
heirs as compared to the father and that, 
therefore, they alone were entitled as heirs 
to the estate to the amount of compensa- ` 
tion awardable under Section 2. The father 
was not entitled to any share in the com- 
pensation awardable on account of the loss 
to the estate of the deceased. 


24. In the present case, the appellants 
are the father and mother of the deceased. 
The deceased is not shown to have left any 
will. The case would, therefore, be govern- 
ed as One of intestate succession under the 
Hindu Succession Act, 1956. Under S. 8 of 
the Hindu Succession Act, 1956, the pro- 
perty of a male Hindu dying intestate 
devolves according to the provisions made in 
Chapter II and, accordingly, the property 
devolves (1) firstly upon the heirs being ‘the 
relatives specified in Class I of the Schedule 
and (2) secondly, if there is no heir of 
Class I, then upon the heirs being the rela- 
tives specified in Class II of the Schedule 
and so on and so forth. When one turns to 
the Schedule, one finds that mother is 
amongst the heirs specified in Class I, where- 
as father is an heir specified in Class M. 
Therefore, as between the appellant father 
and the appellant mother, the appellant 
mother is the preferential heir and she will 
exclude the appellant father who cannot 
possibly lay any claim to any compensation 
awardable to the estate of the deceased. The 
evidence of the appellant Somabhai diz- 
closes that he had two sons, besides the de- 
ceased. Brother is also an heir specified in 
Class I- and, therefore, the brothers too 


would stand excluded by ithe appellant 
mother. The question of inter se preference 


between the father and brothers, therefore, 
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does not fall for consideration in the instant 
case. 


25. Against the aforesaid background, 
we must proceed to apportion the compensa- 
tion awarded under different heads between 
the two appellants. The dependency benefit 
computed at Rs. 20,800/- would be equally. 
distributed between the two appellants and 
each one of them would be entitled to an 
amount of Rs. 10,400/- under the said head. 
The appellant Somabhai has deposed that 
the medical expenses were incurred by him. 
Therefore, the sum of Rs. 3,000/- awarded 
under the head of medical expenses would 
be payable to the appellant Somabhai. Out 
of the amount of Rs. 3,400/- awarded as 
actual loss of earnings sustained by the de- 
ceased, only two-thirds will have to be treat- 
ed as forming part of the estate of the de- 
ceased because consistently with the reason- 
ing adopted by us, while computing the de- 
pendency benefit, it would be legitimate to 
assume that the remaining one-third would 
have been spent by him on the maintenance 
_ of his parents. Therefore, out of the amount 
of Rs. 3,4C0/- awarded under the said head, 
a sum of Rs. 2,266/- would be treated as 
having been awarded as. compensation for 
loss to the estate and Rs. 1,134/- would be 
treated as having been awarded as compensa- 
tion for the loss sustained by the appellants, 
during the lifetime of the deceased by denial 
of contribution by him towards their main- 
tenance on account of the tortious act. Each 
one of the appellants would, therefore, be 
entitled to a sum, of Rs. 567/- out. of the 
compensation awarded under the said head. 
The compenstalion in the conventional sum 
of Rs. 5,000/- for the loss of expectation of 
life and compensation in the sum of Rupees 
12,800/- for the pain, shock and suffering 
of the deceased would be payable to the ap- 
pellant Dahiben as it obviously forms part 
of the assets of the estate of the deceased. 


In the light of the aforesaid discussion, as 
between the two appellants, the amount of 
compensation would require to be- AEDOE 
tioned as follows: 

Appellant Somabhai (father) 


Rs. 10,400/- ... Dependency benefit, 
Medical expenses. 


567) .. Loss sustained on ac 
count of denial of, main- 
tenance during the life- 
time of the deceased. 





Rs, 1 3,967/- 
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Appellant Dahiben (mother) 


Rs. 10,400/- ... Dependency benefit. 
Rs. ‘567/- ... Loss sustained on ac- 
count of denial of main- 
tenance during the life- 
time of the deceased. 
‘Loss of actual earnings 
suffered by the deceased 
forming part of the 
estate. 

‘Conventional award fop 
loss of expectation of 
life. 

Pain, shock and suffer- 
ing caused to the de- 
ceased. 


Rs. 2,266/-  ... 


Rs. 5,000/- u 


Rs. 12,800/- 





Rs. 31,033/- . 
The Tribunal has apportioned the amount 
of compensation awarded by it in the pro- 
portion of one-third and two-thirds between 
the first and the second appellants respec- 
tively. The apportionment would require to 
be modified on the aforesaid basis and out 
of the total amount of compensation which 
becomes payable, each appellant will get 
what has been found payable to sech appel- 
lant as per the award made in this appeal. 
26. xX x x X X x 
27. The appellant Somabhai will be 
entitled to withdraw the full balance amount 
to which he is held entitled out of the 
amount to be deposited by the fourth respon- 
dent. So far as the appellant Dahiben is 
concerned, she will. not be entitled to with- 
draw the entire balance amount of compen- 
sation payable to her under this award. The 
Tribunal shall arrange for the placement of 
a sum of Rs. 20,000/- out of the additional 
amount awarded to her in fixed deposit 
with a nationalised bank at any station con- 
venient to the said appellant for a period 
of 62 months. The deposit shall be in the 
joint names of the second and first appel- 
lants but a condition shall be imposed upon 
the concerned bank at the time of the place- 
ment of the fixed. deposit that the deposit 
shall not be permitted to be encashed before 
due date and that no loan shall be advanced 
against the said deposit. The interest ac- 
cruing due on the fixed deposit monthly/ 
quarterly or yearly, as the case may be, 
shall, however, be payable direcily to the ap- 
pellant Dahiben. No remuneration shall be 
chargeable for the placement of the deposit 
by any member of the staff of the Tribunal. 
It is clarified that in case the appellant Dahi- 
ben is required to fall back upon the amount 
deposited before the date of maturity of the 
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deposit, it shall be open tc her to move the 
Tribunal with an appropriate request which 
shall be considered by the Tribunal on its 
own merits, bearing in mind the prevalent 
circumstances and ultimaie interest of the 
said appellant. The balarce amount which 
remains after the placememt of Rs. 20,000/- 
in fixed deposit as directed above shall be 
paid to the appellant Daniben out of the 
amount of additional compensation award- 
ed to her. 

Appeal allowed. 
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Patel Jayantilal Sendhidas, Petitioner v, 
Ambala] Maganlal Kothari, Opponent. 


Civil Revn. Appin. No. 566 of 1982, Dj- 
22-6-1982,* 


Civil P. C. (5 of 1908), 3s. 115, 39 (3), 
99-A — Power of revision — Exercise of — 
Transfer of decree — Transferor Court 
having no jurisdiction to d> so — Transferee 
Court also having no jurisdiction to execute 
decree — Judgment-debtor objecting to 
notice of application for execution issued 
by transferee Court — Interference in revi- 
sion. 

In the instant case the decree was trans- 
ferred to another Court for execution. 
Neither the transferor Cort had the juris- 
diction to transfer the decree to the Court 
in question nor the transferee Court had the 
jurisdiction to execute the decree when it 
was transferred. A notice for attachment 
was issued by the transferee Court to the 
judgment-debtor and this was objected by 
the judgment-debtor on ground of want of 
jurisdiction but the executing Court over- 
ruled the objection. The transferee Court 
had acquired jurisdiction ty the time appli- 
cation for execution was filed. 

Held, the High Court would not interfere 
under its revisional power under S. 115 as 
the illegality of want of jrrisdiction initially 
was not such as would frustrate the ends of 
justice. (Para 9) 
Cases Referred: Chronological Paras 
(1966) 7 Guj LR 349 9 

V. C. Desai, for Petitioner; N. C. Nayak, 
for Opponent, ) 

ORDER :— A very strictly technical argu- 
ment is advanced in this petition allegedly 


*Against order of R. G. Pandya, Civil Judge 
gr. Divn.), at Kadi, D/- 25-1-1982. 
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pertaining to the jurisdiction of an Execut- 
ing Court and thus bringing the petition 
under the scope of S. 115 of the Civil P. C., 
1908 (hereinafter referred to as ‘the Code’) 
so as lo request this Court to exercise the 
power under that section. 


2. The facts of the case are that the 
plaintiff, whe is opponent herein, filed a suit 
in the Court of the Civil Judge, Senior Divi- 
sion, Mehsana, for recovery of some amount 
which was more than Rs. 15,704/-. After 
the bifurcation of the Mehsana District and 
Gandhinagar District, jurisdiction of village 
Randheja went to the Narol Court (Ahmeda- 
bad Rural) and, therefore, that suit was 
transferred to that Court and was numbered 
as Special Civil Suit No. 34 of 1978. This 
suit was decreed by the Narol Court. At 
the request of the decree-holder, the Narol 
Court transferred the decree to the Court of 
Civil Judge, Junior Division, Kadi, District 
Mehsana, as the defendant resided at Kundal, 
Taluka Kadi, and thereafter the Kadi Court 
issued a notice for attachment. When this 
notice was received, by an application Exhi- 
bit 18, the petifioner contested the notice 
and challenged the jurisdiction of that Ccurt 
to execute the decree. The learned Civil 
Judge dismissed the said application holding 
that the objection on the ground of the 
Gujarat Judicial Court Laws (Amendment) 
Act, 1979 (hereinafter referred to as ‘the 
Act’) was not tenable. I am referring tə 
only this grcund because various grounds 
were raised in the objection application, and 
the learned Civil Judge, Kadi, by his ordez 
dated 1-4-1982 overruled those objections 
and ordered the execution to proceed accord- 
ing to law. I am considering the observa- 
tions of the learned Civil Judge, Kadi. so 
far as the main dispute before me is son- 
cerned. 

3. It is the submission of Mr. Viresh C. 
Desai, learned Advocate for the petitioner, 
that the learned Civil Judge, Junior Division, 
Kadi, has committed an error in merely 
brushing aside the objections without consid- 
ering the provisions of the Act. According 
to Mr. Desai, the Act came into force on 
1-1-1980. By this Act, the pecuniary juris- 
diction of Civil Judge, Junior Division, was 
raised from Rs. 10,000/- to Rs. 20,000/-. 
There is no dispute on behalf of the oppo- 
nent so far as these two positions are con: 
cerned, viz., that the Act came into force 
on 1-1-1980 and the pecuniary jurisdiction 
was raised frem that day. 

4. Now, according to sub-section (3) of 
S. 11 of the Act, all applications for the 
execution or enforcement of a decree of 


316 Gui. 


order of a specified Court passed immediate- 
ly before the day on which the Act comes 
into force and all other applications arising 
out of such decree or order shall be made 
-to and disposed of by the Court as if this 
Act had not been passed. It is, therefore, 
the submission of Mr. Desai that because 
this decree which was passed on 6-8-1979, 
was passed before ithe day on which the Act 
came into force. Therefore, according to 
Mr. Desai, this application for execution or 
enforcement of a decree has to be disposed 
of by that Court as if the Act had not been 
passed. But there is a provision under the 
Code which provides that a Court which 
has passed a decree can transfer the decres 
to any other Court for execution. This 
provision is under S. 39 of the Code. It 
reads : 

“39, (1) The Court which passed a decree 
may, on the application of the decree-holder, 
send it for execution to another Court of 
competent jurisdiction. 

(a) if the person against whom the decree 
is passed actually and voluntarily resides or 
carries on business, or personally works for 
gain, within the local limits of the jurisdic- 
tion of such other Court, or 

(b) if such person has not property within 
the local limits of the’ jurisdiction of the 
Court which passed the decree sufficient to 
satisfy such decree and has property within 
the local limits of the jurisdiction of such 
other Court, or 

(c) if the decree directs the sale or delivery 
of immovable property situate outside -the 
local limits of the jurisdiction of the Court 
which passed it, or 

(d) if the Court which passed the decree 
considers for any other reason, which it shall 
record in writing, that the decree should be 
executed by such other Court. 


(2} The Court which passed a decree may 
of its own motion send it for execution to 


any subordinate Court of competent juris- 
diction. 
(3) For the purpose of this section, a 


Court shall be deemed to be a Court of 
competent jurisdiction if, at the time of 
making the application for the transfer of 
decree to it, such Court would have juris- 
diction to try the suit in which such decree 
‘was passed.” 

We are concerned with sub-sections (1) and 
(3) of Sec. 39 of the Code. Now, in sub- 
section (1) the last words “of competent 
jurisdiction” are added by Amending Act of 
1976, meaning thereby, this amendment was 
present when the application for transfer 
was given to Narol Court. It 
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noted that the application to Narol Court 
for transferring the decree was submitted 
somewhere prior to 26-11-1979 and the order 
to transfer the Execution Application 41/80 
was passed by the learned Civil Judge, 
Senior Division, Narol on 26-11-1979. 
Therefore, it is the submission of Mr. Desai 
ihat on that day ‘the provisions of amended 
sub-section (1) of S. 39 of the Code were 
in force and, therefore, transfer should have 
been made to a Court having competent 
jurisdiction, meaning thereby, the Court of 
Civil Judge, Senicr Division, Mehsana, and 
not the Court of Civil Judge, Junior Divi- 
sion, Kadi. He also argued that under sub- 
section (3) of S. 39 of the Code, which is 
also an amendment by Amending Act of 
1976, it is provided that a Court shall be 
deemed to be a Court of competent jurisdic~ 
tion if, at the time of making the applica- 
tion for the transfer of decree to if, such 
Court would have jurisdiction to try the 
suit in which such decree was passed. 


5. It is the further submission of Mr. 
Desai that so far'as the provisions of the 
Act are concerned, after 1-1-1980 the Civil 
Judge, Junior Division: would have jurisdic- 
tion to try such a suit and, therefore, in 
view of sub-section (3) of S. 39 of the Code 
after that day, the Civil Court, Junior Divi- 
sion, would have: jurisdiction to execute the 
decree. But it is' his submission that under 
sub-section (3) of S. 39 of the Code it is 
necessary that at the time of making an 
application for transfer of that decree to 
that Court (Kadi'Court), that Court (Kadi 
Court} should have jurisdiction and, there- 
fore, as on 26-11-1979 the Kadi Court had 
no jurisdiction the order of transfer was not 
proper. | 

6. Now, it is a fact that the decree was 
transferred to Kadi Court for execution and 
it was lying there: It is also a fact that the 
decree-holder again filed an application for 
execution to Kadi Court, and the order for 
notice for attachment is passed on that sub- 
sequently submitted execution application. 
But the fact remains that the Kadi Court 
would have no jurisdiction to proceed with 
the execution application unless the decree 
is transferred to it from Narol Court which 
has passed the decree. This is a strictly 
technical point. But the fact cannot be 
ignored that the Kadi Court is seized with 
the jurisdiction when the execution applica- 
tion is filed and decree was already trans- 
ferred to it. The only question that arises iş 
as to what would be the effect of the order 
of transfer of decree passed by the Jearned 
Civil Judge, Senic: Division, Narol on 26-11- 
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1979 when the Act was not made operative 
and the provisions of sub-section (1) of Sec- 
tion 39 of the Code would not permit trans- 
fer to the Junior Division Zourt at Kadi. 


7. Now, as things stand, according to 
Rule 5 of Order 21 of the Code, if a decree 
is transferred for -execufon to 
Court, then the Court to which the. decree 
is sent for execution, if it kas no jurisdiction 
to execute the decree, shall send it to the 
Court having such jurisdiction. So, in order 
to obviate the so-called technical flaw, the 
matter would come to an 2nd the moment 
ihe Kadi Court would trarsfer that decree 
to the Court of Civil Judge, Senior Division, 
Mehsana, because at the time when the 
transfer order was made by Narol Court, 
only the Court of Civil Judge, Senior Divi- 
sion, Mehsana had jurisdiction. Would it, 
therefore, be in the interest of justice to ask 
the litigant to undergo such an exercise if 
to-day the Civil Court at Kadi has jurisdic- 
tion to execute the decree? 


8. Under S. 9S-A of th: Code there is a 
clear provision to the following effect: 


“99-A, Without prejudice to the generality 

of the provisions of S. 99, no order under 
Section 47 shall be reversed or substantially 
varied, on account of any error, defect or 
irregularity in any proceeding relating to such 
order, unless such error, defect or irregula- 
rity has Prejudicially affected the decision of 
the case.” 
It is not in dispute that this order was 
under Sec. 47 of the Code. By no stretch 
of imagination it can be said that by exer- 
cising jurisdiction to issue notice only, the 
Kadi Court has committed any error which 
has prejudicially affected the decision of the 
case, meaning thereby, any prejudice is 
caused to the- petitioner. The decree against 
him could have been citker executed by 
Mehsana Court or the Kaji Court. There 
is no prejudice caused to Aim so far as the 
decision of that case is concerned. 

9. This Court in Vasamtrao Laxmanrao 
Sahane v. Sanghvi Amritlal Becharlal, (1966) 
7 Guj LR 840, had an occasion to observe 
as to when the High Court would exercise 
its jurisdiction under S. 115 of the Code, as 
under : 


“The High Court is not bound to interfere 


in revision under S. 115, Gvil P. C. in all 


cases in which it is found that the subordi- 
nate Court has acted withcut jurisdiction or 
failed to exercise jurisdictio? or acted illegal- 
ly or with material irregularity in the exer- 
cise of jurisdiction. The High Court will 
exercise its revisional powers only in aid of 
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justice and not merely to give effect tc a 
technicality which would not further the 
ends of justice. Where the High Court finds 
that substantial justice has been done be- 
tween the parties by the order of the sub- 
ordinate Court, the High Court will not 
interfere with such order merely because the 
case comes within any of the three clauses 
of Sec. 115.” 


-In the instant case it is not in dispute that 


the Kadi Court has jurisdiction to execute 
the decree now. When the order was passed 
by Narol Court, it had no jurisdiction to 
transfer it to the Kadi Court. Can it be 
said that this illegality or an action without 
jurisdiction is such as would frustrate the 
ends of justice? Certainly not. On the 
contrary, there is no necessity to interfere 
with the order either of Narol Court or of 
Kadi Court in aid of justice. In order to 
further the ends of justice, on the contrary 
it would be proper that this COnE should 
not interfere into this order. 


10. In view of this, I think that there is 
no point in this revision petition so as to 
prompt this Court to interfere by exercising 
the revisional jurisdiction under S. 115 of 
the Code. I make a note of appreciation 
for the assistance given by Shri S. M. Shah 
and Miss V. P. Shah, in deciding this mat- 
ter, as they were present in the Court when 
the arguments were advanced by Advocates 
of both the parties. 

11. In the result, the revision petition is 
dismissed. Rule is discharged. Stay grant- 
ed, is vacated.. There shall be no order as 
to costs in this petition. 

Petition dismissed, 
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S. B. MAJMUDAR, J. 
J. D. Pathak, Petitioner v. V. B. Barot 
and another, Respondents. 


Spl. Civil Appln. No. 3649 of 1981, 
16-6-1982. 


Urban Land (Ceiling and Regulation) Act 
(33 of 1976), Ss. 26 and 28 (a) — Inter 
action of Ss. 26 and 28 with relevant provi- 
sions of Registration Act -- Document 
governed by Ss. 26 and 28 —— Whether Sub- 
Registrar acting under Registration Act has 
power to refuse to accept ‘for registration 
such document. (Registration Act (1908), 
Ss. 20 (1) and 71 (2)). | 

The provisions of the Registration Act 
show that. it is only under two contingencies 


Dj- 


that a registering officer has power to refuse 


HZ/IZ/D691/82/VSS/LGC-H 


* 
t E 
* 


+ 


. ORDER :— This petition under Art. 
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to accept a document presented before him 
for registration and can legitimately return 
the same to the person presenting it for put- 
ting his house in order. They are: 
S. 20 (1) in the case of defective document 
and under S. 71 (2) in the case of a docu- 
ment which bears endorsement of competent 
Sub-Registrar that registration is refused. 
In all other cases, he can either register the 
document or pass an order refusing registra- 
tion. There is no provision in the Act 
which permits him to refuse to register a 
document if the requirements of the Act 
are satisfied. (Paras 7, 8) 
Section 26 of. the Urban Land (Ceiling 
and Regulation) Act engrafts a provision of 
statutory  pre-emption-cum-acquisition in 
favour of competent authority and for that 
purpose the prospective seller of vacant land 
within ceiling limit governed by the Ceiling 
Act has to give written notice of intended 
transfer to competent authority. In order 
to see that this scheme of statutory pre- 
emption-cum-acquisition envisaged under Sec- 
tion 26 is not frustrated, it is provided under 
Section 28 of the Ceiling Act that if a docu- 
ment attracts S. 28 (a), the registering officer 
is to keep it on pending file and after being 
satisfied. that the notice under S. 26 (1) of 
the Ceiling Act has been given by the trans- 
feror and in case of sale after waiting for 
a period of sixty days from date of receipt 
of such nolice by competent officer, the 
Registrar can proceed to deal with the docu- 
ment for registration in accordance with 
law as per provisions of the Registration 
Act. This is the only embargo which gets 
engrafted on powers of registering officer 
under the Registration Act on account of 
inter-action of Ss, 26 and 28 of the Land 
Ceiling Act with relevant provisions of the 
Registration Act. Section 28 of the Ceiling 
Act nowhere lays down that the registering 
authority cannot even entertain a document 
for registration if it attracts S. 28 (a). The 
registering authorities failed to exercise juris- 
diction and were patently in error when 
they took the view that such a document 
(sale deed in the instant case) should not be 
accepted for registration but should be re- 
turned to seller for representation after 
complying with S. 26 (1) of Land Ceiling 
Act, (Paras 8, 9, 10) 
S. M. Shah, for Petitioner; V. H. Bhaira- 
viya for M/s. Bhaishanker Kanga and Gir- 
dharlal, for Respondents. 
226 
of the Constitution of India raises a short 
but. an interesting question of law as to the 
power of the Sub-Registrar acting under the 
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provisions of the Indian Registration Act, 
1908 (hereinafter referred to as ‘the Regis- 
tration Act’) to refuse to accept for registra- 
tion a document which, according to the 
sub-Registrar, is governed by the provisions 
of Ss. 26 and 28 of the Urban Land (Ceiling 
and Regulation) Act, 1976 (hereinafter re- 
ferred to as ‘the Land Ceiling Act’), 

2. A few relevant facts may be noted at 
this stage. It is the case of the petitioner 
that he is not holding any land more than 
the ceiling area and he decided to sell his 
land admeasuring 568.8 sq. yds. located at 
Rajkot to one Kusumben Amratlal Bhatt 
and executed the sale deed on 27-7-1981 in 
her favour for a consideration of Rs. 1,000/-. 
The ‘said document was presented by the 
petitioner in the office of the Joint Sub- 
Registrar, Rajkot, ‘respondent No. 2 who is 
charged with statutory duty of registration 
of documents under the provisions of the 
Registration Act. ‘The said document was 
first accepted for registration by respondent 
No. 2 on its production on 27-7-1981 and 
was given serial number 6128. But there- 
after, the second respondent returned the 
said sale deed to the petitioner’ with a letter 
dated 27-7-1981 addressed to the petitioner 
stating that as per: the provisions of the 
Transfer of Property Act, the transfer takes 
effect from the date of execution of the docu- 
ment and, therefore, the sale deed which the 
petitioner has produced can be presented 
for regisiration only after giving notice 
under S. 26 of the Land Ceiling Act, in view 
of the written instructions issued by the 
first respondent-District Registrar of docu- 
ments, Rajkot. -Accordingly, the second re- 
spondent directed the petitioner to present 
the document of sale for registration after 
obtaining receipt of the notice which he will 
have to give under, S. 26 of .the Land Ceiling 
Act. The written ‘instructions issued by the 
first respondent to all the parties presenting 
documenis for registration in the offices of 
the Sub-Registrars as well as to the docu- — 
ment writers and on the basis of which the 
second respondent’ has acted, are produced ` 
on the record of the case at Annexure ‘B’; 
while the order of the second respondent 
refusing. to accept, the petitioner’s sale deed 
for registration is at Annexure ‘C to . the 
petition. 


- 3. The petitioner contends that the wits 


ten instructions of the first respondent at 
Annexure ‘B’ as well as the impugned order 
of the third respondent at Annexure ‘V’ in- 
volve patent errors of law and jurisdiction 
and they are totally ultra vires the relevant - 
provisions of the Registration Act as well as 
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the Land Ceiling Act. This petition having 
been admitted to final hearing has reached 
final hearing before me tcday. 


4. Mr. S. M. Shah, learned Advocate for 
the petitioner submitted tiat under the rel- 
evant provisions of the Registration Act, 
there are only limited contingencies under 
which registration of a document can be re- 
fused by the Registrar. ‘That only because 
vendor of urban property governed by the 
provisions of the Land Celing Act does not 
produce proof of having zent notice under 
Section 26 (1) of the Lani Ceiling Act, to 
the competent authority alcng with the docu- 
ment which is presented for registration, the 
Sub-Registrar has no jurisdiction or auth- 
ority under the Registration Act to return 
the document to the party presenting it for 
registration and that the only course open 
to the Sub-Registrar is to defer the question 
of registration of the said document till such 
proof is furnished by the party presenting 
the document for registration. But in no 
eventuality, a document can be refused to 
be accepted for registration and can be re- 
turned to the concerned party presénting if 
for registration. That such a course which 
is contemplated by the -mpugned written 
instructions at Annexure ‘E and the impugn- 
ed order at Annexure ‘C’ is totally dehors 
the provisions of the Regstration Act nor 
is it permissible even unda Sec. 28 of the 
Land Ceiling Act which only prohibits re- 
gistering authorities from registering con- 
cerned documents in contingencies contem- 
plated by Sec. 28 of the Act, but even this 
provision does not enable or permit the re- 
gistering authority to reftse to accept a 
document for registration or to retain the 
same in his office pending further ‘inquiry 
in the course of’ registraticn. 

5. Mr. V. H. Bhairav-va, learned ad- 
vocate appearing for the respondents on the 
other hand contended that it is true that 
under various provisions of the Registration 
Act, there is no express pcwer given to re- 
gistering authority to return documents to 
the concerned party presenting it for regis- 
tration in the contingencies contemplated 
by the impugned instructions at Annexure ‘B’ 
and the impugned order ait Annexure ‘C’. 
But the said course is jystfied in the light 
of the letter and spirit of & 26 (1) read with 
Section 28 of the Land Ceiling Act, and 
consequently, the impugnec order cannot be 
construed to be totally ultea vires or null 
and void. : 


6. In order to resolve this controversy 
between the parties, it is mecessary to first 
look at the relevant provisions of the Regis- 
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tration Act. “The said Act is a consolidating 
Act enacted with a view to consolidating 
the enactments relating to the registration of 
documents, as the preamble shows. At the 
apex of the registration machinery as pro- 
vided by the said Act, Sec. 3 contemplates 


appointment of Inspector General of Regis- ~., 


tration for the territories subject to the con- 
cerned State Government. Section 5 con- 
templates formation of the districts and 
sub-districts for -the purpose of admin- 
istration of registration of documents, Sec- 
tion 6 provides for appointments of Regis- 
trars and Sub-Registrars of several districts 
formed under 
Section 5. Section 16 contemplates provision 
for the office of every registering officer and 
books for the purpose of the said Act: Such 
books have to contain forms from time to 
time prescribed by the Inspector General of 
Registration with the sanction of the State 
Government, All the pages of such books 
are ta be ccnsecutively. numbered in print. 
Section 17 of-the Registration Act enjoins 
compulsory registration of certain documents 
enumerated therein which in its turn equally 
enjoins the duty on the registering authority 
to register such documents. Section 18 talks 
of documents which can be voluntarily 
registered. Then follows Ss. 19 and 20 
which may be referred to at this stage. Sec- 
tion 19 provides that if any documert duly 
presented for registration be in a language 
which the. registering officer does not under- 
stand, and which is not commonly used in 
the district, he shall refuse to register the 
document, unless it be accompanied by a 
true .translation into a language commonly 
used in the district and also by a true copy. 
It is, therefore, obvious that the registering 
authority car refuse to register a document 
which is not intelligible to him and in such 
case, unless required conditions are satisfied, 
it would be open to the- registering auth- 
ority to refuse registration thereof. So far as 
S. 20 is concerned, it contemplates a differ- 
ent situation which empowers the registering 
officer in his discretion to refuse to accept for 
registration any document in which any in- 
terlineation, blank, erasure or alteration ap- 
pears, unless the person executing the docu- 
ment attest with their signatures or initials 
such interlineation, blank, erasure or altera- 
tion, Thus, under S. 20 (1), the registering 
authority has power to refuse to accept for 
registraticn such defective documents. In 
such a case, it weuld be open tc ths regis- 
tering authority to return the document tc 


the party presenting it unless the require- 
ments of the section are complied with It 
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.is, therefore, obvious that the legislature is 
conscious of the two different contingencies. 
jn one contingency, the legislature has con- 
templated a situation in which registering 
officer can refuse to register while in another 
set of circumstances, the registering auth- 


+: ority can refuse to even accept a document 


for segisiration and can legitimately return 
the same to the party presenting it for regis- 
tration till the requirements of the section 
are complied with. Section 23 is another 
section which deserves to be noted. It states 
that subject to the -provisions contained in 
Ss. 24, 25 and 26, no document other than 
a Will shall be accepted for registration un- 
less presented for that purpose to the proper 
officer within four months from the date of 
its execution. Thus, a period of limitation 
has been provided during which the con- 
cerned document can be presented for regis- 
tration. Part VI of the Registration Act 
deals with the topic concerning presentation 
of documents for registration and the proce- 
dure to be followed thereunder. Section 32 
is the first section of that part and it states 
that except in the cases mentioned in Sec- 
tions 31, 88 and 89, every document to be 
registered under the Act whether such regis- 
tration be compulscry or optional, shall be 
presented at the proper registration office 
= by persons enumerated therein. Section 34 
falls in the same part and it provides that 
subject to the provisions contained in that 
part and in Ss. 41, 43, 45, 69. 75, 77, 88 and 
89, no document shall be registered under 


this Act, unless the persons executing such 
document or their representatives, assigns 
or agents authorised as aforesaid, appear 


before the registering officer within the time 
allowed for presentation under Ss. 23, 24, 
25 and 26. Sub-section (2) thereof states 
that appearances under sub-section (1) may 
be simultaneous or at different times. Sub- 
section (3) of S. 34 provides that the regis- 
tering officer shall thereupon-~ (a) enquire 
whether or not such document was executed 
by the persons by whom it purports to have 
been executed: (b) satisfy himself as to the 
identity of the persons appearing before 
him and alleging that they have executed 
the document; and íc) in the case of any 
person appearing as a representative assign 
or agent, satisfy himself of the right of such 
person so ta appear. Section 35 prescribes 
procedure of admission: and dénial of execu- 
tion respectively. As per sub-section (2) of 
S. 35, the registering officer may, in order 
to satisfy himself that the persons appearing 
before him are the persons they represent 


themselves to be, or for any other purpose 
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contemplated by this Act, examine any one 
present in his office. As per sub-section (3) 
thereof, the registering officer can refuse to 
register a document if it is found that the 
person who is alleged to have executed the 
document denies execution or the executant 
by whom the document purports to be 
executed is dead. As per Part VII of the 
Registration Act, registering officer has been 
empowered to enforce appearance of execu- 
tants and witnesses in the inquiry held by 
him which he is competent to hold under 
the contingencies contemplated by the Act. 
As per S. 51 (1) various books are required 
to be maintained by the registering officers 
and out of four types of books, book No. 2 
refers to record of: reasons for refusal to 
register and book 4 refers to miscellaneous 
register. As per S. 52 (1) (a), the registering 
authority is enjoined to endorse on every 
document, the day, hour and place of pre 
sentation and the signature of every person 
presenting a document for registration. As 
per sub-section (2), thereof, a receipt for 
such document shall be given by the regis- 
tering officer to the person presenting the 
same. Under Part, II are found Secs. 71 
onwards which deal with a situation and 
mode in which the Registrar can refuse _ to 
register a document. As per S. 71 (1), every 
Sub-Registrar refusing to register a docu 
ment, except on the greund that the property 
to which it relates:is not situate within his 
sub-district, shall make an order of refusal 
and record his reasons for such order in his 
book No. 2 and endorse the words ‘registra- 
tion refused’ on the document. Sub-sec. (2) 
of S. 71 prohibits the registering officer from 
accepting any document so endorsed unless 
and until under the provisions thereafter 
contained, the document is directed to be 
registered. As per. S. 72 (1), except where 
the refusal is made on the ground of denial 
of execution, an appeal shall lie against an 
order of a Sub-Registrar refusing ta admit 
a document to registration (whether the re- 
gistration of such ‘document is compulsory 
or optional) to the Registrar. So fer as re- 
fusal to register a document on the ground 
that the purported, executant denies its exe- 
cution is concerned, procedure of Section 73 
has been laid down whereunder, an appli- 
cation can be filed!to the Registrar fo whom 
the concerned Sub-Registrar is subordinate 
with a view to establishing the right to get 
such document registered. Under the con- 
tingencies contemplated by S. 77, even suits 
are contemplated against the orders of re- 


fusal of registration by the Registrar. Under 
Sec. 85, it has been provided that dcecuments 


1982 


(other than Wills) remaining unclaimed in 
any registration ‘office for a period ai 
two years may be destroyec. 


7. A resume’ of the afdresaid etait 
provisions of the Registration Act clearly 
shows that it is onfy under wo contingencies 
that a registering cfficer is empowered to 
refuse to accept a document presented be- 
fore him for registration and can legitimate- 
ly return the same to the arty presenting 
Jit for putting his Louse in order and the 
said provisions are contained in S. 20 (1) 
whereunder the registering cfficer can refuse 
to accept for registration defective docu- 
ments and the other relevant provision is 
Sec. 71 (2) under which a document whose 
registration is refused and which bears ‘such 
endorsement from competesat Sub-Registrar 
cannot be accepted for registration once 
again unless the said impedtnent is removed 
after following the procedure laid down by 
Section 72 onwards. Save and except the 
above contingencies, in all other cases, the 
Registrar after holding inquiry which he 
deems proper, can either register a docu- 
ment or may refuse to register it in which 
case, the order of. the regis-ering authority 
can be carried higher up in the. hieararchy 
of proceedings cortemplated. by the Regis- 
- tration Act. It is in the context of these 
statutory provisions of the Registration Act 
that the inroads made by tke relevant provi- 
sions of the Land Ceiling Act will have to 
be appreciated. 


8. The Land Ceiling Act a best enact- 
ed by the Parliament with z view to pro- 
viding for the imposition of a ceiling on 
vacant land in urban agglomeration, for the 
acquisition of such land in excess of the 
ceiling limit, to regulate the construction of 
buildings on such land and for matters con- 
nected therewith, with a view to preventing 
the concentration o? urban land in the hands 
of a few persons and speculation and pro- 
fiteering therein and with a view to bringing 
about an equitable distribution of land in 
urban agglomeration to sub=erve the com- 
mon good, as the preamble of the Act sug- 
gests. I may straight go to the relevant two 
sections of the Land Ceiling. Act on which 
sitong reliance was placed 3y Mr. Bhaira- 
viya for the respondents: to sustain the im- 
eat orders. Section 26 (1) provides 

us :— l 


“Notwithstanding anythinz contained in 
any other law for the time being in force, 
- no person ‘holding vacant lend - within the 
ceiling. ‘limit: shall -transfer pa ae “A way 
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of sale, mortgage, gift, lease or otherwise 
except after giving notice in writing of the 
intended. transfer to the i ar auth- 
ority.” - ; Eya 
Sub-section (2) of S. 26 lays down: — 


“Where a notice giver under -sub-sec. (1) 
is for the transfer of the land by way of 
sale, the competent authority shall have the 
first option to purchase such fand on behalf 
of the State Government at a price calculat- 
ed in accordance with the provisions of the- 
Land Acquisition Act, 1894, or of any other 
corresponding law for the time being in 
force and if such option is not exercised 
within a period of sixty. days from the date 
of receipt of the notice, it shall be presumed 
that the competent authority has no inten- 
tion to purchase such land on behalf of the 
State Government and it shall be lawful 
for such person to transfer the land to 
whomsoever ke may like.” 
The proviso to sub-section (2) reads ae 
“Provided that where the competent auth- 
orily exercises within the period aforesaid 
the option to purchase ‘such land the execu- 
tion of the sale deed shall be completed and 
the payment of the purchase price thereof 
Shall be made within a period of three 
months from the date on which such option 
is exercised.” : ' 


It is obvious that the ahaa of Section 26 
of the Land Ceiling Act engrafts a provision 
of statutory pre-emption-cum-hybrid scheme 
of acquisition, in favour of the competent 
authority and for that purpose, prospective 
seller of vacant land within ceiling limit as 
governed by the provisions of the Land 
Ceiling Act has to give written notice: of 
intended transfer to the competent authority. 
The said provision has been made with a 
view to making the scheme of statutory 
pre-emption-cum-acquisition effective. If the 


‘competent officer exercised- his discretion, and! 


chose to purchase the-said land, the sale in 
favour of the competent authority would 
prevail and the intended sale in favour of 
the private purchaser will fal! through. In 
order to make the said scheme of statutory: 
pre-emption-cum-acquisition under Sec.: 26 
more effective, simultaneously the legislature 
has enacted Section 28 of the Land Ceiling 
Act which seeks to regulate registration of 
documents in certain cases. ‘Thus, in a way, 
it trenches upon the provisions -of the, Re- 
gistration - Act, but: as: the Land- Ceiling : Act 
is also a- centrah- Act, -the’ Parliament- cat 
effectively trench upon--the.impugned ‘provi- - 
sions “of. the- Registration Act which is ‘also 
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enacted by the then Central legislature 

which was fore-runner of the present Parlia- 

ment which enacted the Land Ceiling Act. 

As per S. 28 of the Land Ceiling Act, it has 
been provided as under :— 


“Notwithstanding anything contained in 
any other law for the time being in force, 
where any document required to be register- 
ed under the provisions of Cls. (a) to (e) of 
sub-section (1) of Section 17 of the Re- 
gistration Act, 1908, purports to transfer by 
wav of sale, mortgage, gift, lease or other- 
wise any land or any building (including any 
portion thereof)— 


(a) in the case of any transfer referred to 
in Section 26, no registering officer appoint- 
ed under that Act shall register any. such 
document unless the transferor produces 
before such registering officer evidence to 
show that he has given notice of the intend- 
ed transfer to the competent authority under 
that section and, where such transfer is by 
way of sale, the period of sixty days referred 
to in sub-section (2) of that section bas 


elapsed.” 


It is the aforesaid provision which has been 
heavily relied. upon by Mr. Bhairaviya on 
behalf of the respondents to salvage the 
situation for the respondents. A mere look 
at the aforesaid provision shows that the 
only mandate of the said provision is that 
the registering officer cannot register a docu- 
ment presented before him for registration 
unless the transferor produces before such re- 
gistering officer evidence to show that he has 
given the notice of intended transfer to the 
competent authority and in case of sale, even 
though such evidence is produced, there is a 
further fetter on the power of the register- 
ing authority requiring it to wait at least for 
a period of 60 days from the date on which 
such notice has been served by the trans- 
feror to the competent authority under Sec- 
tion 26 (1) of the Ceiling Act. The inten- 
tion of the legislature underlying the said 
provision is obvious. If the hybrid scheme 
of statutory pre-emption-cum-acquisition as 
envisaged by Section 26 of the Land Ceiling 
Act is to be made effective, any likely im- 
pediment in the operation of the said scheme 
should be eliminated and to guard against 
such an impediment, Section 28 has been 
enacted. It is obvious that as the provisions 
of the Registration Act stand, moment a 
document falling within the four corners JÈ 
Section 17 (1) of the Registration Act is pre- 
sented for registration before the registering 
authority and if there is nothing for the Re- 
gistrar to doubt the genuineness of the . ex- 


J. D. Pathak v. V. B. Barot 


ALR 


ecution of the document and if its execution 
is admitted, the registering authority will be 
duty bound to register such document. No 
provision of the Registration Act can permit 
him to refuse to register a document if 
ihe requirements of the Registration Act are 
satisfied. Consequently, if intended trans- 
feror of vacant land to which the provisions 
of the Land Ceiling Act apply enters into a re- 
gistered document and presentsit for execu- 
tion (registration) before the Registrar, 
nothing in the Registration Act can prevent 
him from registering such document. Moment 
that happens, transfer of interest takes place 
and such transfer of interest would obviously 
flyin the face of the scheme of statutory pre- 
emption-cum-acquisition envisaged by the 
legislature under Section 26 of the Land 
Ceiling Act with respect to such vacant land. 
In order to see that the scheme of statutory 
pre-emption-cum-acquisition is not thus frus- 
trated, necessary safety valve had to be pro- 
vided by the legislature in the form of Sec- 
tion 28. Therefore, a mandate has been 
given by the legislature to all the registering 
authorities not to register such documents 
concerning vacant land unless the prospec- 
tive transferor leads evidence before the re- 
gistering authorities to show that he has 
already complied with the statutory require- 
ment of Section 26 (1) and in case of sale 
of such vacant Jand, the competent authority 
has either no intention to purchase such 
land or is presumed to have no such inten- 
tion once 60 days’ period expires from the 
date of receipt of notice as contemplated by 
Section 26 (1). It is only thereafter that the 
Registrar can proceed to register such docu- 
ment, This provision, therefore, clearly in- 
sulates against possible frustration of statu- 
tory pre-emption-cum-acquisition as envisaged 
by Section 26. It is, therefore, obvious that 
the prohibition enacted by Section 28 is a 
limited prohibition. It enjoins the competent 
registering authorities not to register any 
document covered by Section 26 unless re- 
quirements of Section 28 get complied with 
in a given case. It is pertinent to note that 
as per Section 28 of the Land Ceiling Act, 
the legislature has restrained the registering 
authorities from registering a document un- 
less requirements of Section 28 are complied 
with. But the legislature has nowhere laid 
down under Section 28 of the Land Ceiling 
Act that in cases contemplated by the said 
section, registering officer shall refuse to ac- 
cept such document for registration. It is 
obvious that the ‘difference between the two 


types of eventualities viz. refusing to accept 
for registration a document and refusing to 
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register a document is well marked and, well 
understood. The Registration Act itself 
clearly demonstrates these two types of situa- 
tions as I have already detailed above. Thus, 
the legislature being alive to such twin types 
of situations, contemplated only one type of 
situation while it enacted Section 28 and im- 
posed a limited restriction on the power of 
the registering authority and directed it to 
refuse to register a document covered by the 
net-work of Section 26 read with Sec. 28 of 
the Land Ceiling Act.. But the legislature 
has not mandated the registering officer to 
straightway refuse to accept such document 
for registration or in other words, to return 
such document to the person presenting it 
for registration, only on the ground that the 
requirements of Section 28 read with Sec- 
tion 26 of the Land Ceiling Act are not com- 
plied with. 


9. Mr. Shah for the petitioner was. justi- 
fied when he contended that the limited re- 
striction imposed by the legislature on the 
registering officer by enacting S. 28 {a) of 
the Land Ceiling Act directing the concern- 
ed officer not to register a document unless 
requisite evidence as contemplated by the 
said section was produced before him, has 
been misinterpreted by the respondents by 
assuming that the prohibition engrafted by 
Section 28 travels further and prohibits a 
_ registering officer from even accepting- a 
document for registration or from keeping 
it pending awaiting compliance with the pro- 
visions of Section 28 (a) of the Land Ceiling 
Act. Mr. Shah was also right when he 
contended that if the legislature had intend- 
ed that registering authorifies in cases con- 
templated by Section 28 (2) of the Land 
Ceiling Act shoulé not even accept such 
document for reg.stration unless require- 
ments of the said provisions were complied 
with, the legislature would have used the 
words “No registering officer appointed under 
the Act shall accept for registration any such 
document”. But edvisedly, the legislature 
has used a different phraseology restraining 
such officers from actually registering docu- 
ment unless requisite formalities of S. 28 (a) 
were complied with. It is obvious that to 
import such words in the said provision 


would amount to re-writing the section which | 


is not open either to the respondents or to 
the Court. On the clear language employed 
by the legislature waile enacting S. 28 (a) of 
the Land Ceiling Act, it must be held that 
the registering authcrities under the Registra- 
tion Act have beer enioined to follow the 


prosedure of the said provision and not to 
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register a document envisaged by the said 
section till the conditions prescribed by! the 
section are complied with and in the mean- 
while the concerned document has to! be 
kept on the pending file awaiting further 
orders in respect of its registration. It is 
Obvious that the section contemplates an in- 
quiry’ before the Registrar by recording ‘evi- 
dence before a final decision is reached by 
him to register such a document or not. 
Even incase when the evidence is tendered 
before the Registering officer to the effect 
that notice contermplated by Section 26 (1) 
has already been given by the transferor as 
per the mandate of Section 28 (a) of the 
Land Ceiling Act, the Registrar has to wait 
for 60 days referred to in sub-section (2) of 
Section 26 before registering such docu- 
ment, During all this time, obviously, the 
tendered document for registration has to 
remain on the pending file of the Registrar. 
It is, therefore, not possible to agree with the 
submission of Mr. Bhairaviya for the respon- 
dents that as per the language of Section 28 
of the Land Ceiling Act, the only course 
open to the registering authority is to return 
the document to the concerned party till the 
requirements of Section 28 (a) are complied 
with. It is also necessary to note at this 
stage a further contention of Mr. Shah that 
if the interpretation put by the respondents 
on Section 28 (a) is accepted, in a given 
contingency, an impossible situation may 
arise. Mr. Shah, placing reliance on S. 23 of 
the Registration Act, submitted that. the 
document which is required to be registered 
has to be presented before proper officer 
within four months from the date of its €x- 
ecution. Only on the ground that the Te- 
quirements of Section 26 (1) of the Land 
Ceiling Act are not complied with, if the 
document tendered by the party for registra- 
tion is returned, it is possible to visualise a 
Situation in which the same document may 
come to be re-tendered after complying with 
the provision of Section 26 (1) after four 
months and lot of complications may arise 
in the meanwhile. Even apart from the 
aforesaid contingency which may in a given 
case arise, the interpretation put by the 
respondents on the language of Section 28 (a) 
of the Land Ceiling Act is clearly unjustified 
and unsustainable. The said Section nowhere 
lays' down that the registering authority can- 
not even entertain a document for Tegistra- 
tion, if it attracts provisions of S. 28 (a) of 
the Land Ceiling Act. All that can be done 
by the registering officer in such a case is 


that such document has to be kept on the 
pending file and after being satisfied that 
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notice under Section 26 (1) of the Land 
Ceiling Act has been given by the transferor 
and in case of sale after waiting for a period 
of 60 days from the date of receipt of such 
notice by the competent officer, the Regis- 
trar can proceed to deal with the document 
for registration in accordance with law and 
as per the provisions of the Registration Act. 
This is the only embargo which gets engraft- 
ed on the powers of the registering officer 
under the Registration Act on account of 
inter-action, of provisions of Sections 26 and 
28 of the Land Ceiling Act with the relevant 
provisions of the Registration Act. 


10. As a result of the aforesaid discus- 
sion, it must be held that on a misconcep- 
tion of law, the respondents failed to exercise 
jurisdiction and they were patently in error 
when they took the view that the sale deed 
executed by the petitioner could not have 
been accepted for registration and was re- 
quired to be returned to him for representa- 
tion after complying with the provisions of 
Section 26 (1) of the Land Ceiling Act. The 
impugned written instructions at Annexure ‘B’ 
as well as the impugned order at Annexure ‘C 
are, therefore, liable to be quashed and set 
aside. Rule issued in the petition deserves 
to be made absolute. Respondent No. 2 is 
directed to accept the document in question 
and to keep the concerned document of sale 
on his pending file awaiting due compliance 
with the provisions of Section 28 of the Land 
Ceiling Act by the petitioner and thereafter 
to proceed further in accordance with law. 
Rule is accordingly made absolute with 
[cos 

Rule made absolute. 
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Hasumatiben, Petitioner v. Ambalal Kri- 
shnalal Parikh, Respondent. 


Civil Revn. Appin. No. 248 of 1980, Dj- 
5-8-1981 .# 
(A) Civil P. C. (5 of 1908), Section 47 and 


Section 2 (2) (as amended by Amending Act, 
1976) — Order passed under Section 47 by 


executing Court — Js not appealable. AIR 
1979 Patna 308, Diss. from. 
When executing Court passes an order 


under Section 47. of the Civil P. C. it is an 
order which is not appealable as a decree 


* From decision of I. B. Pandit, 2nd Extra 
Asstt. Judge, Baroda, D/- 31-7-1980. — 
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unless it is expressly provided -for in other 
provisions of the Civil P. C. (Para 12) 

The petitioner by a decree passed in his 
favour became entitled to possession of the 
premises after 31-8-1978 because the tenant 
was granted time to vacate the suit premises 
up to 31-8-1978. The decree-holder there- 
after filed an execution petition in the Court 
of Small Causes Judge, Vadocéara. The 
Court of Small Causes, Vadodara by an order 
dated 31-7-1979 nezatived the objections and 
an order was passed by which warrant for 
possession was issted. Being aggrieved by 
that order the defendant filed an appeal 
which was heard by the Second Extra Assis- 
tant Judge, Vadodara. The Judge came to the 
conclusion that Civil Miscellaneous Appeal 
was not maintainable and, therefore, an 
order was passed to the effect that the ap- 
peal may be converted into a revision ap- 
plication and thereafter Revision Application 
was to be heard. The petitioner challenged 
that order by filing this civil revision applica- 
tion. . 

Held that the order passed by the execut- 
ing Court was cne against which no appeal 
lies and hence the appeal would not be main- 


tainable. AIR 1979 Patna 308, Dissented 
from. (Para 12) 
(B) Bombay Rents, Hotel and Lodging 


House Rates Control Act (1947), Sec. 29 (3) 
— Revision against an order under Sec. 47, 
C. P. C. is mainiainable in District Court. 
Original execution proceedings for re- 
covery of possession between a Jandlord and 
tenan% are governed by Section 28 (1). Spe- 
cial provisions were made in Section 29 of 
the Bombay Rent Act both in regard to ap- 
peal and also in regard to revision. There- 
fore revision would lie under Section 29 (3) 
of the Bombay Rent Act and it would lie in 
the Court of the District Judge. (Para 13) 


Therefore when an appeal filec against the 
order of executing Court by the tenant is 
ordered to be converted into revision applica- 
tion and then heard, such order is justified. 


(Para 13) 

Cases Referred : Chronological Paras 
AIR 1980 All 42 : 1979 Ali LJ 1335 (CFB) 
8 

AIR 1980 Madh Pra 16 $ 
(1979) 20 Guj LR 711 | 3, 7 
AIR 1979 Patna 308 3, 6, 9, 12 
AIR 1978 Ker 201 (FB) S 
AIR 1978 Raj 127 = $ 
AIR 1976 SC 1503 E fl 


AIR 1971 Guj 270 : 12 Guj LR 492- 13 
AIR 1962 -SC 1886- a TE 
AIR 1957 SC 540 > oS Ss eg 
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AIR 1936 Bom 25G : ILR @ Bom 645. 7 
AIR 1933 Mad 456 : ILR 56 Mad 430 (FB) 
7 


(1905) ILR 29 Mad 309 7 
(1901) ILR 26 Bom 109 :3 Bom LR 565 
4 


(1896) ILR 20 Bom 198 s e 


P. B. Majmudar, for Petitioner; J. G. Shah, 
for Respondent. 


S. L. TALATI, J.:— Tte  petitioner-ori- 
ginal decree-holder of Civil 5uit No. 1396 of 
1975 has filed this petition under the follow- 
ing circumstances :— 


2, The petitioner obtained a decree in 
Civil Suit Ne. 1396 of 1975 and by that de- 
cree he became entitled to possession of the 
premises after 31-£-1978 bezause the tenant 
was granted time to vacate the suit premises 
up to 31-8-1978. 
after filed an execution petition being Ex- 
ecution Petition No. 361 of 1978 in the Court 
of Small Causes Judge, Vadodara. Inci- 
dentally we may say that thet was the Court 
which had passed the origimal decree. The 
defendant raised a contentien and his con- 
tention was that bis original landlord Pran- 
jivan Narottamdas expired and widow Hasu- 
matiben who had filed the execution petition 
had no right to file the petition without cb- 
taining succession certificare. The second 
contention which was of some importance 
was that he had called upoa the widow to 
express condolences on the death of the de- 
ceased and at that time he expressed his diffi- 
culty and on request being made the peti- 
tioner agreed to continue him as a tenant on 
payment of Rs. 200/- per month and it was 
also agreed that further negotiations would 
take place by which he woald like to pur- 
chase the property to which the petitioner 
agreed. The learned Judge of the Court of 
Small Causes; Vadodara by an order dated 
31-7-1979 negatived the ob-ections and an 
order was passed by which warrant for pos- 
session was issued. Being aggrieved by that 
order the defendant filed Civil Miscellaneous 
Appeal No. 137 of 1979 which was heard 
by the Second: Extra Assistant Judge, Vado- 
dara. The learned Judge ceme to the con- 
clusion that Civil Miscellaneous -Appeal was 
not maintainable and, therefore, an order 
was passed to the effect that the appeal may 
be converted into a revision. application and 
thereafter Revision Applicafion was to be 
heard. The petitioner challenged that: order 
by filing this civil revision pplication. ‘The 
contention of the petitioner is. tbat no -civil 


revision application would liz to ‘the District. 


Court. The respondent appeared: and ‘raised 
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a. contention <hat the learned District Judge 
should have heard Civil miscellaneous Ap- 
peal which was filed by him and that in fact 
appeal would lie from the order which was 
passed by the learned Judge of the Court of 
Small Causes, Wadedara. 


-3. The ma-ter came up for hearing before 
my brother Judge D. H. Shukla, J. where the 
arguments were advanced on the question as 
to whether an appeal would lie or would not 
lie from an order which was passed in ex- 
ecution of a decree. This Court in a case 
reported in (1979) 20 Guj LR 711 (Mohan- 
lal Maneklal Shah v. Bai Maniben) had de- 
cided that an appeal would not lie. However, 
there was another judgment of the Division 
Bench of Patna High Court reported in AIR 
1979 Patna 308 (Parshava Properties Ltd v. 
A. K. Bose) in which it was held that an ap- 
peal would lie. There were other rulings of 
different High Courts expressing divergent 
views. It was, therefore, felt that this was a 
case of considerable importance and, there- 
fore, it was required to be decided by a 
Division Bench and, therefore, by an order, 
dated 18-2-1981 the matter was referred to 
the Division Bench so that the Division 
Bench might decide this Civil Revision Ap- 
plication. That is how this matter has come 
up before us. 


4. The first question which was argued at 
great length was as to whether after the 
amendment of Section 2 (2) of the Civil P. C. 
an appeal weuld lie from an order passed 
under Section 47 of the Civil P. C. The 
learned advocate Sarvashri P. .B. Mujmudar, 
V. J. Desai, C. K. Takwani, J. G. Shah, K. C. 
Shab, R. N. Shah and P, V. Nanavati argued 
the matter before us at great length. The 
learned advocate Shri J. G. Shah assisted by 
Miss D. T. Shah argued the matter on behalf 
of the respondent, while the other advocates 
supported the learned advocate Shri P. B. 
Majmudar who had originally filed the peti- 
tion and this being a matter of importance 
they had intervened. 

5. Before we deal with the problem we 
would like to refer to certain rulings to which 
reference was made by both the parties. 

6. The learned advocate Shri J. G. Shah 
mainly relied upon a case Parshava Proper- 
ties Ltd. v. A. K. Bose reported in AIR 1979 
Patna 308. In that case it was held that 
whenever the adjudication in question can- 
clusively determines the rights of the parties 
with regard to all- or any of the matters in 
controversy and the determination is in re- 
spect ofa controversy in a suit, it must be 
considered to’ be a decree within the mean- 
ing of Section 2 (2) of the Civil: P::G. It was 
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also heid that the word “suit” occurring tn 
Section 2 (2) of the Civil P. C. must be con- 
strued in its wider meaning as including pro- 
ceedings which are continuation of the suit 
in the eye of law, the determination in a pro- 
ceeding such as an appeal from or execution 
of the decree would be a determination in 
the suit, so as to amount to a decree within 
Section 2 (2). in order to further canvass 
ihis argument reliance was placed on certain 
other rulings which are also required to be 
referred to. 


7. The first case to which reference was 
made is a case of Sadashiv Ganpatrao v. 
Vitthaldas Nanchand reported in (1895) ILR 
20 Bom 198, where it was held that applica- 
tions for execution cf the decree are pro- 
ceedings in the suit. A vakalatnama remains 
in force until all proceedings in the suit are 
ended. In a case of Virupakshappa v. Shid- 
appa reported in (1901) ILR 26 Bom 109 it 
was held that Section 462 (old), (new 
Order XXXII, Rule 7} of the Civil Procedure 
Code applies to a compromise »f execution 
proceedings. In a case Arunachallam Chetty 
v. Ramanadhan Chetty reported in (1905) 
ILR 29 Mad 309 it was held as under :— 


“The provisions of Section 462 (old) of 
the Civil P. C. apply to compromise after 
decree; and no adjustment by compromise of 
a decree by the guardian of.a minor can be 
certified under Section 258 of the Civil P. C. 
when the guardian had not applied for leave 
to enter inio the compromise under S. 462 
of the Code.” 


In a case Muthalakkammal v. Narappa 
Reddiar reported in (1933) ILR 56 Mad 430: 
(AIR 1933 Mad 456) (FB) it was held that 
Order XXXII, Rule 7, of the first Schedule 
of the Civil P. C. (Act. V. of 1908) applies to 
execution proceedings. In a case Dokku 
Bhushayya v. Katragadda Ramakrishnayya 
reported in AIR 1962 SC 1886 in para 20 
after having referred to the above rulings it 
‘was observed as under :— ) 


“The next limitation is that the protection 
is only. during the pendency of the suit. 
‘When does a suit come to an end? It has 
been held that for the. purpose of the said 
rule an execution proceeding is a continua- 
tion of a suit.” 


A reference was also made to a case Garika- 
pati Veeraya v. N. Subbiah Choudhry re- 
ported in AIR 1957 SC 540 where it was ob- 
served that the legal pursuit of a remedy 
suit, appeal and second appeal are really but 
steps in a sefies of proceedings all connected 


Hasumatiben v. Ambalal 


À. J. R. 


by an instrinsic unity and are to.be regarded 
as one legal proceeding. In a case Abdul 
Gani Sumar v. Reception Committee of the 
48th Indian National Congress reported in 
(1936) ILR 60 Bom 645 : (AIR 1936 Bom 
250) it was held that a suit is an original pro- 
ceeding between a plaintiff and a defendant. 
The term “plaintiff” includes every person 
asking any relief! against any other person 
by any form of proceeding, whether the same 
be taken by cause, action, suit, petition, 
motion, summons or otherwise. The term 
“defendant” includes every person served 
with any writ of; summons or process, or 
served with notice of, or entitled to attend 
any proceedings. 'It was a case where there 
was a dispute between a ‘timber merchant 
and the reception committee of the 48th 
Indian National Congress which was held in 
Bombay in October, 1934. The dispute was 
referred to the sole arbitration of S. D. 
Prabhavalkar, an! Engineer who gave his 
award on February 2, 1935. The award was 
filed in Court in accordance with the provi- 
sions cf the Indian Arbitration Act. There- 
after the question arose as to whether the 
proceedings could: be taken against the re- 
ception committeé and it became necessary 
to amend the title of the petition. An ap- 
plication was presented under Order I, 
Rule 8 of the Civil P. C. and the contention 
was raised that such a petition under O. I, 
R. 8 of the Civil P. C. could not be given in 
the proceedings which were taken under the 
Indian Arbitration Act. It, therefore, be- 
came necessary to examine the meaning of 
the word “suit”. , Justice Wadia referred to 
Wharton’s Law Lexicon and it was observed 
that the word “suit” was not defined in the 
Civil Procedure Code and it is also not de- 
fined in the General Clauses Act. After re 
ferring to Wharton’s Law Lexicon it was ob- 
served that the suit would: include action and 
action would mean a civil proceeding com- 
menced by a writ or in such other manner as 
mmay be prescribed by Rules of Court. A 
case of Hurro Chunder Roy Choudhry v. 
Shoorodhonee Debia was referred to where- 
in Peacock C. observed as under :— 


“The word ‘suit’ does not necessarily mean 
an action, nor do the words ‘cause of action’ 
and ‘defendant’ necessarily mean cause upon 
which an action‘has been brought, in the 
ordinary restricted sense of the words. Any 
proceeding in a Court of Justice to enforce 
a demand is a suit; the person who applies 
to the Court is a suitor for relief; the person 
who defends himself against the enforcement 
of the relief sought is a defendant; and the 
claim, if recoverable, is a cause of action.” 
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It was also observed as under :— 


“There is authority for the view that the 
term “suit” has not a narrow significance, 
but is a very comprehensive one, and that it 
applies to all contentious proceedings in a 
Civil Court in which the rights of parties are 
in question and in which the Court is asked 
to determine them.’ 

The real crux: of the problem is as to whe- 
ther the order passed under Section 47 of 
the Civil P. C. could be considered a decree 
after the amendment of Section 2 (2) of the 
Civil P. C. We have no doubt in our mind 
that an appeal is a continuation of a suit. 
We have also no coubt in our mind that an 
execution proceeding is continuation of a 


proceeding which criginally started after pre-. 


sentation. of a plaint as a suit. In order to 
arrive at a correct conclusion it would be 
necessary first to reproduce Section. 2 (2) of 
the Civil P. C. as it stood before the amend- 
ment and after tke amendment also, Sec- 
tion 2 (2) of the Civil P. C. before the am- 
endment ran as under:— ` 

“2. In this Act, unless there is anything 
repugnant in the subject or context,— 

XX |. X XX 

(2) “decree” means the formal expression 
of an adjudication which, sc far as regards 
the Court expressing it, conclusively deter- 
mines the rights cf the parties with regard 
to all or ary of the matters in controversy 
in the suit and may be either preliminary or 
final. It shall be deemed to include the re- 
jection of a plaint and the determination of 
any question within Section 47 or Sec. 144, 
but shall not inclute— 


(a) any adjudication from which an ap- 
peal lies as an appeal from an order, ‘or 
(b) any order of dismissal for default. 


Explanation.— A decree is preliminary 
when further proczedings have to be taken 
before the suit can be completely disposed of. 
It is final when such adjudication completely 
disposes of the suit. It may be partly pre- 
liminary and partly final.” 


Section 2 (2) of the Civil P. C. after the 
amendment runs a3 under :— 


“2. In this Act, unless there is anything 
repugnant in the subject or context,— 

(1) - XX. KX XX ` 

(2) “Decree” means the formal expression 
of an adjudication which, so far as regards 
the Court expressing it, conclusively deter- 
mines the rights cf the pariies with regard 
to all or any of the matters in controversy 
in the suit and may be either preliminary 
or final. It shall be deemed to include the 
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rejection of a plaint and the determination 
of any question within Section 144, but shall 
not include— 


(a) any adjudication from which an apal 
lies as an apreal from an order, or 
(b) any order of dismissal for default. 


Explanation: A decree is preliminary when 
further proceedings have to be taken before 
the suit can be completely disposed of; it is 
final when such adjudication completely dis- 
poses of the suit. It may be partly pre- 
liminary and partly final.” 

It was urged that an order passed under Sec- 
tion 47 if conclusively determines the rights 
of the parties it would be a decree within 
the meaning of Section 2 (2) of the Civil 
P. C. even after the amendment. It was sub- 
mitted that though formerly it was provided 
that it shall be deemed to inchide the rejec- 
tion of a plaint and the determination of any 
question within Section 47 and now because 
of the amendment the only words, taken out 
are “Section 47”, therefore, the deeming pro- 
vision is only taken out and it was submitted 
that if one can come to a conclusion with- 
out the aid of the deeming provision that 
the question is conclusively determined be- 
tween the parties and an order is passed in 

a civil proceedings by a Civil Court it must 
be held to be a decree. We may mention 
here that the amendmen:. came into force 
on 1-2-1977 end Civil Miscellaneous Appeal 
came to be filed in the year 1979. There- 
fore, this is a case which has arisen after the 
amendment cf the Civil Procedure Code. 
This Court in Mohanlal Maneklal Shah v. 
Bai Maniben reported in (1979) 20 Guj LR 
711 came to fhe conclusion that if aay order 
passed by an executing Court prior to the 
coming into force of the amending Act of 
Civil Procedure Code in 1976, was subjected 
to an appeal end if such an appeal was pend- 
ing on 1-2-1977 when the amending Act 
came into force, such appeal was saved under 
Section 97 of the amending Act but the ap- 
peals instituted for the first time after 1-2- 
1977 challenging the orders of the executing 
Courts passed even before 1-2-1977 could 
not be entertained on the dates on which 
such appeals came to be filed after 1-2-1977. 
Thus on the date of the institution of any 
appeal after 1-2-1977 there would be no 
order of any executing Court, which would 
temain clothed with the deeming effect of a 
“decree”, as such a deeming effect had stood 
withdrawn on 1-2-1977 when the amending 
Act came into force, and consequently no 
appeal] could be filed after 1-2-1977 against 
any order passed by the executing Court, 
whether such an order was passed before or 
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after 1-2-1977.. The same view has been 
taken by the, other High Courts and we may 
refer to some of the judgments referred by 
the learned advocate Shri Majmudar. 


$. In a case Mohan Das v. Kamla Devi 
reported in AIR 1978 Raj 127 it was held 
that the definition of ‘decree having been 
amended by omitting the words “S. 47 or” 
as a result of the Amending Act 1976, any 
order passed under Section 47, C. P. C. which 
otherwise treated as decree is no more a de- 
cree and as such the first appeal and the se- 
cond appeal which were provided earlier 
against the orders passed under Section 47 
are no more there. In a case Mohammad 
Khan v. State Bank of Travancore reported 
in AIR 1978 Ker 201, the Full Bench con- 
sidered the effect of the amendment and it 
was observed that the express omission of 
orders under Section 47 of the Civil Proce- 
dure Code from the definition of decree in 
Section 2 (2) has rendered orders under Sec- 
tion 47 not appealable since the commence- 
ment of the Code of Civil Procedure Am- 
endment Act 104 of 1976. In Pratap Narain 
Agarwal v. Ram Narain Agarwal reported 
in AIR 1980 All 42 the Full Bench came to 
the conclusion that an order passed on an 
objection filed under Section 47 after the 
amendment of 1975 does not amount to a 
decree and is not appealable. In a case 
Chuluram v. Bhagatram reported in AIR 
1980 Madh Pra 16 it was held that the am- 
endment brought about in Section 2 (2) of 
C. P. C. by which the determination of any 
guestion under Section 47 does not now 
amount to a decree, cannot be construed to 
take away a vested right of appeal in pend- 
ing executions. Thus in that case the effeci 
of the amendment in pending executions was 
only considered. 


9, Now in view of the divergent views 
expressed by different High Courts, the ques- 
tion was allowed to be argued at length and 
we have come to the conclusion for the rea- 
‘sons that will follow that after the Code of 
Civil Procedure (Amendment) Act, 1976 


came inta force on 14-1-1977, an order pass-` 


ed under Section 47 of the Civil Procedure 
Code would not be appealable. In a case of 
‘AIR 1979 Patna 308 (supra) a distinction was 
tried to be made by which the Court came 
to the conclusion that so far as the inter- 
locutory orders which were passed under 
Section 47 of the Civil P. C. were concern- 
ed, no appeal could lie. However, the Court 
was of the opinion that so far as the orders 
conclusively determined the rights of the par- 
-ties, the. appeal; would lie. At this stage it is 
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also necessary to refer to Section 47 of the 
Civil P. C.-which stood before the amend- 
ment and which stands now after the amend- 
ment. 


10. Section 47 of the Civil P. c. before 
the amendment :— 


“47. (1) All questions arising between the 
parties to the suit in which the decree was 
passed or their representatives, and relating 
to the execution, discharge or satisfaction of 
the decree, shall be determined by the Court 
executing the oEcES aoe not by a separate 
suit. 


(2) The Court may, dipet ta any objec- 
tion as to limitation or jurisdiction, treat a 
proceeding under this section as a suit or a 
suit as a proceeding and may, if necessary, 
order payment of any additional] court-fees. 


(3) Where a question arises as to whether 
any person is or is not the representative of 


a party, such question shall, for the purposes 


of this section, be determined by the Court. 


Explanation— For the purposes of this 
section, a plaintiff whose suit has been dis- 
missed, a defendant against whom a suit has 
been dismissed and a purchaser at a sale in 
execution of the decree are parties to the 
suit,” 


11. Section 47 of the C. P. C. after the 
amendment :— “47.-(1) All questions arising 
between the parties to the suit in which the 
decree was passed, or their representatives, 


and relating to the execution, discharge or 


satisfaction of the decree, shali be determin- 
ed by the Court executing the decree and not 
by a separate suit. 


(2) Omitted by Amendment Act, 1976. 


(3) Where a question arises as to whether 
any person is or is not the representative of 
a party, such question shall, for the pur- 
poses of this secticn, be determined by the 
Court. 


. Explanation I: For the purposes of this sec- 
‘tion, a plaintiff whose suit has been dismissed 


and a defendant against whom a suit has 
been dismissed are parties to the suit. 


Explanation II: (a); For the purposes of 
this section,-a purchaser of property at a 
sale in exercise of a decree shall be deemed 
to be a party to the suit in which the decree 
is passed; and 


(b) all questions relating to the delivery of 
possession of such property to such pur- 
chaser or his representative shal! be deemed 
to be questions relating to the execution, dis- 
charge or satisfaction of the decree within 
-the meaning of this section.” | 
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There is no manner of doubt that a suit in 
"a Givil: Court starts on the‘presentation of a 
plaint. In a case of Diwen Brothers v. Cen- 
tral Bank of India, Bombay reported in AIR 
1976 SC 1503, the definition of the word ‘de- 
cree’ was considered. Tke essential condi- 
tions were laid down as under :— 


“(j) that the adjudication must be given in 
a suit; : 
_ Gi) that the suit must start with a plaint 
and culminate in a decree; and 

(iii) that the adjudicatien must be formal 
and final and must be given by a civil or 
revenue Court.” 


The question as to what is the meaning of 


the word “suit” is not required to be con-. 


sidered in this matter because this is not a 
matter which started by filing any proceed- 
ing in any other manner. A plaint was filed 
in Small Causes Court amd there was a suit 
which was numbered as Tivil Suit No. 1396 
of 1975. Now that, therefore, the Small 
‘Causes Court had before -t a civil suit which 
adjudicated upon it and that adjudication 
was final and, therefore, the Smali Causes 
Court passed a decree within the meaning of 
Section 2 (2) of the Civil P. C. That decree 
was put into execution ard in that execution 
proceeding an objection was taken and that 
objection was that the decree-holder had ac- 
cepted the judgment-debter as a tenant and, 
therefore, the decree became inexecutable. 
Now therefore, this was a clear case where an 
order came to he passed in an execution pro- 
ceeding and under Section 47 of the Civil 
P. C. when analysed all questions which 
relate to the execution, dscharge Or satisfac- 
tion of the decree are required to be deter- 
mined by the Court execrting the decree and 
not by a separate suit and, therefore, the 

learned Judge of the Small Causes Court de- 
' cided ‘the questions whick arose between the 
parties to the suit and passed an order by 
which he issued a warrent for possession. 
Now it was an order which was contemplated 
under Section 47 of the Civil P.: C. Before 
the amendment of the Civil P. C. by the 
amending Act, 1976 the execution Court had 
a power to treat a proceeding under S. 47 as 
a suit or a suit as a proceeding and that 
power was especially gtven to the Court 
under S. 47 (2) of the Civl P. C. By amend- 
ment of the Code of Civil Procedure in 1976 
Clause (2) of Section 47 is omitted. Now 
‘that, therefore; the Court has no’ power left 
to convert a proceeding irto a’suit and, there- 
fore, the question was required to: be. deter- 
© mined:.as per ‘amended Section 47 of the 
Civil P. C. Now ‘at this Stage “jt is neces- 
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sary to see the, whole scheme of the amend- 
ment of the Civil P. C. in regard to the. ex- 
ecution proceedings. Firstly Section 2 (2) of 
the Civil P. C. was amended and by that 
amendment if by any deeming provision, an 
order under Section 47, C. P. C. could be 
construed as a decree that deeming provi- 
sion was deleted. Now that, therefore, any 
order passéd under Section 47 of the -Civil 
P. C. cannot be considered as a decree by 
any deeming provision. After that amend- | 
ment the powers of the executing Court to 
convert a proceeding into a suit under Sec- 
tion 47 (2) of the C. P. C. were taken away. 
Now that, therefore, there remained a simple 
definition of the word ‘decree’ in Section 2 (2) 
without the deeming provision which includ- 
ed an order under Section 47 of the Civil 
P. C. Therefore, an effort was made to argue 
that an execution proceeding being a com- 
tinuation of a suit and if the rights of the 
parties are conclusively determined in any 
of the matters in controversy, the order pass- 
ed under Section 47 of the Civil P. C. must 
be construed as a decree though the deem- 
ing provision is taken away. If we accept 
such a proposition, an absurd result would 
follow.. The Civil Procedure Code contem- 
plates one decree and there cannot be two 
decrees passed under the provisions contain- 
ed in the-Civil Procedure Code. An appeal 
is a continuation of a suit. In appeal, the 
appellate Court passes an appellate decree 
but that merges with the original decree. 
Therefore, what is done in appeal is that 
either original decree is modified, confirmed 
or varied or reversed and the result there- 
after follows is that there remains one de- 
cree which could be executed. Now that, 
therefore, in appeal a decree could be passed 
and that decree changes the original decree 
and as a result so far as the executing Court 
is concerned, there is only one decree which 
could be executed. Now if the executing 
Court which has no power under the Civil 
Procedure Code to go behind the ' decree, 
passes a decree which can neither affirm, 
‘vary, modify or reverse the original decree, 
it could pass only a new decree and the re- 
suit would be that there would be two de- 
crees and such an absurdity was never con- 
templated when the Code of Civil Procedure 
was amended in 1976. This is clear from 
further provisions made by the Amending 
Act. It may be useful to refer to Section 99 


‘of the Civil P. C. which runs as under :— 


“99, No decree shall be reversed’ or sub- 


stantially varied, nor. shall any case- be--re- 
manded, in appeal. on-account of any mis- 
‘joinder. or non-joinder of parties. or .causes 
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of action or any errcr, defect or irregularity 
io any proceedings in ihe suit, not affecting 
the merits of the case or the jurisdiction of 
the Court: 

Provided that nothing in this section shall 
apply to non-joinder of a necessary party. 
Thereafter by the amending Act, 1976, Sec- 
tion 99-A is added which runs as under :— 


“99.4. Without prejudice to the generality 

of the provisions of Section 99, no order 
under Section 47 shall be reversed or substan- 
tially varied, on account of any error, defect 
or irregularity im any proceeding relating to 
such order, unless such error, defect or ir- 
regularity has prejudicially affected the deci- 
sion of the case.” 
Now so far as Section. 99 is concerned, it 
starts with the words “no decree shall be re- 
versed” ... ...... In Section 99-A reference 
is made to orders passed under Section 47. 
‘ Now both these sections appear in Part VII 
of the Civil P. C. and Part VII refers to 
appeals. It, therefore, could be suggested 
that there could be orders under Section 47 
also which could be challenged in appeal. 
Now that, therefore, those orders are pro- 
vided in Order XLII, Rule 1 (i) (j) and (ja) 
of the Civil P. C. They are the rules where 
appeal is provided from orders passed under 
©. XXI and they are as under :— 


“Appeals from orders. 


{1) An appeal shall lie from the following 
orders under the provisions of Section 104, 
namely :— 3 

(i) an order under Rule 34 of Order XXI 
on an objection to the draft of a document 
or of an endorsement; 

(G) an order under Rule 72 or Rule 92 of 
Order XXI setting aside or refusing to set 
aside a sale; 

(ja) an order rejecting an application made 
under sub-rule (1} of Rule 106 of Order XXI, 

Provided that an order on the original ap- 
plication, that is to say the application re- 
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ferred to in sub-rule (1) of Rule 105 of that 


order is appealable.” 


Now these are the only orders against which 
the appeals are provided and as the appeals 
against these orders are provided we find that 
Section 99-A is placed in Chapter VII with 
heading “appeals”. We may here also men- 
tion that before the amendment certain 
orders which were passed under the provi- 
sions contained in Order XXI could be chal- 
lenged by way of a suit. That resulted in 
prolonged litigation. The Parliament, there- 
fore, found that instead of driving the par- 
ties to separate suits, the objections could be 
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treated as suits and whenever the Parliament 
so desired specific mention has been made 
and that could be found in O. XXL, Rr. 46-H, 
58 (4) and 103 of the Civil P. C. Rules 46-H, 
58 (4) and 103 of Order XXI run as under :— 


“46-H. An order made under Rule 46-B, 
Rule 46-C or Rule 46-E shall be eppealable 
as a decree.” ' 


“58 (4) Where any claim or objection has. 
been adjudicated upon under this rule, the 
order made thereon sball have the same force 
and be subject to the same conditions as to 
appeal or otherwise as if it were a decree.” 


“103. Where any application has been ad- 
judicated upon under Rule 98 or Rule 100, 
the order made thereon shall have the same 
force and be subject to the same conditions 
as to an appeal or otherwise as if it were a 
decree.” 


Now, therefore, it was clear that the orders 
contemplated to be appealable as decrees were 
in fact not decrees but by deeming fiction it 
was declared that they will be treated as de- 
crees. Now that, therefore, if we read the 
scheme as a whole it would appear that the 
deeming provisions of all orders under Sec- 
tion 47 of the Civil P. C. which could be 
read as decrees under the provisions of Sec- 
tion 2 (2) of the Civil P. C. were omitted. As 
a corollary by amendment Section 47 (2) of 
the Civil P. C. was omitted and thereafter 
certain orders were made appealable as orders 
and certain orders though they were orders 
were by deeming fiction made appealable as- 
decrees, Therefore, a complete machinery 
was provided in order to meet with the 
exigencies of the removal of the deeming 
provision of an order under Section 47 from 
the definition of a decree as provided in Sec- 
tion 2 (2) of the Code of Civil Procedure. 
12. The learned adyocate Shri J. G. Shah 
submitted that there could be a case where a 
contention could be taken in the executing 
Court that the decree is a nullify and the 
Court may come to one or the other conclu- 
sion. It may declare that decree to be a 
nullity or it.may come to the conclusion that 
the decree was not a nullity. According to 
the submissions made, that was a question 
which was defermined between the parties 
and, therefore, if no appeal is provided no 
remedy would be left. That is not the correct 
situation. If the decree which is not a nul- 
lity and it is declared by the executing Court 
to be a nullity and the executing Court re- 
fuses to execute the decree on the ground 
that it is a nullity: it would be a case of 
failure to exercise jurisdiction. If it was a 
case where a decree 'in fact was a nullity the 
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second suit is not barred. The parties, there- 
fore, are not left without any remedy, the 
‘reason is that the executing Court by pass- 
ing such an order does nct conclusively de- 
cide the rights of the parti2s and the remedy 
is clearly open. We may here in passing 
refer to the question as to whether the Parlia- 
ment could validly determ=ne by the amend- 
ment that certain orders would be considered 
as decrees and would be appealable as such 
and certain orders would be orders and they 
would be appealable under Order LXIII of 
the Civil P. C. and certair orders would not 
be appealable at all. If one goes through 
the whole scheme one corld clearly see that 
there is an intelligible classification and if 
such a classification is made one cannot 
argue that this classificatien is hit by Arti- 
cle 14 of the Constitution of India. The 
learned advocate Shri J. 3. Shah did not 
submit any such argumeni.. We have only 
made this reference because such a reference 
has been made in AIR 1979 Patna 308 
{supra). We may here say that in the case 
of AIR 1979 Patna 308 (sapra) the definition 
of the word “order” occur-ing in.S. 2 (14) of 
the Civil P. C. is not referred and the de- 
finition is as under :— 


sé 


“order” means the formal expression of 
any decision of a Civil Court which is not 
a decree.” 


Now that; therefore, decision of a Civil Court 
expressed in a formal mamner is an order if 
it is not a decree. The learned advocate 
Shri J. G. Shah submitted that if one comes 
to the conclusion that an order under Sec- 
tion 47 is a decree within the meaning of 
Section 2 (2) of the Code, even after the 
amendment this definiticn of the word 
“order” would’ not help the petitioner. ‘We 
have already come to the conclusion that an 
order passed under Secticn 47 of the Code 
is an order which was deemed to be a decree 
within Section 2 (2) of tke Code before the 
amendment and which is 10w deemed to be 
a decree for the purpose of Order XXI, 
Rules 46-H, 58 (4) and 108 of the Civil P.C. 
For all other purposes they are not deemed 
to be decrees and, therefore, they are orders. 
We, therefore, with respect cannot agree 
with the propositions laid. down in the case 
of AIR 1979 Patna 308 (supra) that an order 
passed under Section 47 >f the Civil P. C. 
is covered by. the first pa-t of the definition 
of the word “decree” con-ained in Sec. 2 (2) 
of the Civil P. C. We are of the view that 
an order passed under Section 47° of the 
Civil P. C. was not -covered by the defini- 
tion of the word “decree” given in. first part 
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of Section 2 (2) of the Civil P. C. even before 
the amendment of Section 2 (2) of the Civil 
P. C. In the circumstances the Parliament 
had in fact made a deeming provision and 
realising that unless such a deeming provi- 
sion was made, an.order passed under Sec- 
tion 2 (2) of the Civil P. C. would not be- 
come a decree they made that order to be a 
decree. That deeming provision is now taken 
out by the amendment and we have referred 
to the scheme of the Amending Act and it 
clearly appears to us that the Parliament 
clearly intended that the orders passed under 
Section 47 of the Civil P. C. are not required 


‘to be made appealable as decrees and they 


made further provisions in O. XXI, wherever 
it was thought fit, that the orders passed 
should be made appealable as decrees. We 
have in our judgment referred to the defini- 
tion of the word “order” contained in Sec- 
tion 2 (14) of the C. P. C. and also consider- 
ed the effect of the omission of Section 47 
(2) of the C. P. C. and the added provision 
of Section 99-A of the Civil P. C. All these 
provisions were not considered in the judg- 
ment reported in AIR 1979 Patna 308 (supra). 
We have, therefore, disagreed with the views 
expressed in that ruling. We, therefore, hold 
that when executing Court passes an order 
under Section 47 of the Civil P. C., it is an 
order which is not appealable as a decree 
unless it is expressly provided for in other 
provisions of the Civil P. C. In this parti- 
cular case the order which is passed is an 
order against which no appeal lies and, there- 
fore, the contention raised by the respondent 
fails. 

13. The next contention which is required 
to be considered is the contention raised by 
the learned advocate Shri P. B. Majmudar 
for the petitioner. His submission is that 
even revision application would not lie to the 
District Court. His submission was that 
once a decree is passed the relationship be- 
tween the partie as landlord and tenant 
comes to an end and, therefore, revision ap- 
plication, if any, is required to be filed under 
Section 115 of the Civil P. C. and that is to 
be filed in the High Court. The District 
Court had no power to entertain any revision 
application. This argument cannot be ac- 
cepted in view of the clear provision con- 
tained in Section 29 (3) of the Bombay 
Rents, Hotel and Lodging House Rates Con- 


. trol Act, 1947 (hereinafter called “the Bom- 


bay Rent Act”). Section 29 (3) reads as 
under :— 


“29: (3) Where no appeal lies under this 


` section from a decree or ordet in any suit 


or proceeding in Greater Bombay the bench 
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of two judges specified in Clause (a) of sub- 
section (1) and elsewhere the District Court, 
may for the purpose of satisfying itself that 
the decree or order made was according to 
law, call for the case in which such decree 
or order was made and the bench or Court 
aforesaid or the District Judge or any Judge 
to whom the case may be referred by the 
District Judge shall pass such order with res- 
pect thereto as it or he thinks fit.” 

It is not in dispute that, an appeal would lie 
to the District Court against the orders pass- 
ed under the provisions of the Bombay Rent 
Act and which are appealable by that Act to 
the District Court. In respect of the matters 
where the right of an appeal has been taken 
away, the legislature, obviously realizing that 
in some cases an injustice may be done by a 
trial Court and in order that a trying judge 
may not act arbitrarily or capriciously, has 
under sub-section (3} conferred a power on 
the appellate authority to call for the papers 
and records of any case with a view to 
satisfy itself that the decree or the order has 
been made according to law. When this 
provision meaning thereby Section 29 (3) of 
the Bombay Rent Act was enacted the legis- 
lature was aware of the extent of the supervi-~ 
sory powers of the High Court contained in 
Section 115 of the Civil P. C. and Article 226 
_of the Constitution of India and the legisla- 
ture has deliberately made this provision in 
order to subserve its intention stated afore- 
said. The powers contained in sub-sec. (3) 
of Section 29 are special in addition to ‘those 
vested in the. High Court. The powers con- 
tained in sub-section (3) of Section 29, there- 
fore, should be exercised having regard to 
the aforesaid manifest intention of the legis- 
lature. If one looks at the Bombay Rents, 
Hotel and Lodging House Rates Control 
Rules one would clearly realise that the word 
“proceeding” used in Section 29 (3) of the 
Bombay. Rent Act would also include execu- 
tion proceedings. The learned advocate Shri 
Majmudar tried to urge that the word “pro- 
ceeding used in Section 29 (3) should be con- 
strued in such a way as to mean “proceed- 
ing” in the original suit only. Such a con- 
struction cannot be given in view of a clear 
provision contained in Section 29 (3) of the 
Bombay Rent Act and this intention becomes 
clear when one reads Rule 5 (3) of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Rules. The Division Bench of this 
Court in the case of Gandhi Gopaldas 
Gordhandas v. Bai Lalitabai Marghabhai re- 
ported in (1971) 12 Guj LR 492 : (AIR 1971 
Guj 270) has held that the execution: proceed- 
ings arising out of the decree passed after 
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the coming into operation of the Bombay 
Rent Act are included in the expression “pro- 
ceeding” used in sub-section (1) of Sec. 28. 
Therefore original execution proceedings for 
recovery of possession between a landlord 
and tenant are governed by Section 28 (1). 
Special provisions were made in Section 29 
of the Bombay Rent Act both in regard to 
appeal and. also in regard to revision. There- 
fore, in our view revision would lie under 
Section 29 (3) of the Bombay Rent Act and 
it would lie in the Court of the District 
Judge. In view of this conclusion the order 
passed by the learned Second Extra Assistant 
Judge, Vadodara to convert the appeal into 
the revision application, was absolutely justi- 
fied and we are in complete agreement with 
that order. 


14. In view of the above findings the 
revision application filed by the petitioner 
fails and is dismissed. 


15. The District Judge, Vadodara now 
would decide the revision application on 
merits and in accordance with law. As the 
matter has become sufficiently old we direct 
that this matter may be given priority and 
may be decided as early as practicable and 
if possible within a period of three months. 


16. Looking to the facts and circum- 
stances of the case there will be no order as 
to costs. 

Revision dismissed. 
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Chandrashekhar Madhusudan, Appellant v. 
Suhas Shankar Shirke and others, Respon- 
dents, 


First Appeal No. 195 of 1980, D/- 25-6- 
1982.% 


(A) Motor Velticles Act (4 of 1939), Sec- 
tion 110-A — Adequacy of compensation — 
Non-pecuniary loss — “Pain” and “suffering” 
and “Loss of amenities and enjoyment of 
life’ — Meaning of. 

“Pain” is the immediately felt effect on 
the nerves and brain on account of some 
lesion or injury to a part of the body giving 
rise to a feeling of distress or agony. It in- 
cludes, for the purposes of quantification of 
damages, any pain caused by the medical 
treatment or surgical operation rendered 


t Against decision of C. C. Morakhia Motor 
Accidents Claims Tribunal No. 1 at Vado- 
dara in M. A. C. Appin. No. 323 of 1978. 
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necessary by the accident njury. “Suffering” 
is the distress which is rot felt as. being 
directly connected with any bodily  condi- 
tion. The term would seem to include 
fright at the time of the <njury or fright re- 
action, fear of future incapacity, either as to 
health, sanity or the ability to make a living, 
and humiliation, sadness and embarrassment 
caused by disfigurement, if any. “Loss of 
amenities and enjoyment ef life” denotes in- 
convenience and curtailment of the enjoy- 
ment of life not on account of any positive 
unpleasantness born out cf pain and suffer- 
ing but, in a more nagatize way, because of 
the inability to pursue the ordinary activities 
of life. The loss under tris sub-head is not 
confined merely to interference with leisure 
activities, that is to say, deprivation of the 
ability to indulge in enjcyable pursuits. It 
also takes in impairment n the discharge of 
the day to day functions of life arising out 
of injury to one or more of the limbs, inter- 
nal organs. senses or ‘faculties. -In making a 
global assessment of damages under this 
composite head, care must be taken to com- 
pensate the victim for the varied non- 
pecuniary losses and burdens, past, present 
and future, arising out cf the accident in- 
jury. (Para 11) 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A — Assessment of compensation 
— Appreciation of medical evidence — 
Claimant sustaining injury to urethra due to 
accident — Evidence of Sargeon not showing 
any likelihood of adverse effect on sexual 
life of claimant — Effect. 


Due to the impact of the accident, the 
claimant had sustained injury to urethra. 
But the ruptured urethra was not shown by 
the evidence of a Surgeon to have any likeli- 
hood of adverse effect om sexual life of the 
claimant. i 


Held that very great caution is required 
to be exercised while tak.ng into considera~ 
tion what is said in medical reports or medi- 
cal evidence as to what tke patient had com- 
plained to the doctor about his physical con- 
dition. Unless the doctor is able to certify 
that on medical examination he had found 
the complaint to be well founded or justified, 
it would not be ordinarilr safe to act upon 
such evidence. (Para 12) 


Further more, semen examination was per- 
formed and the sperm-ccunt was found to 
be normal. The assessment of compensation 
under the head “non-peccniary loss” should 
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pellant in leading a normal sexual life. 
(Para 12) 


(© Motor Vehicles Act (4 of 1939), Sec: 
tion 110-A — Compensation for injury to 
excretory organs — Rupture of urethra due 
to accident — Requiring urgent surgical 
intervention — Claimant required to undergo 
dilation once a month — Quantum of 
damages for non-pecuniary loss. 


The sericus internal injury sustained by 
the claimant in an accident had vitally affect- 
ed the functioning of one of his excretory 
systems, the rupture of urethra, which re- 
quired urgent surginal intervention and which 
had left a stricture at the point of rupture, 
had landed the claimant in a physical condi- 
tion which would require periodical medical 
intervention to ensure proper functioning of 
the urinary system. The claimant was re- 
quired to undergo dilatation at least once a 
month for a very long time or perhaps for 
the rest of his life and the failure to take 
periodical dilatation might create difficulty in 
passing urine and give rise to complications 
including dribbling of urine. The post- 
accident physical condition of the claimant, 
therefore, was such that besides leading to 
frequent absences from work and abstinence 
from leisure activities, it was bound to gene- 
rate in him a fear of future incapacity as to 
health or uncertainty of life and a feeling of 
despondency and remorse and embarrass- 
ment. The pain and suffering which the 
claimant must have felt on receiving the in- 
jury and in the course of medical treatment 
including the surgical operation rendered 
necessary by the injury had also not ended. 
The appellant would be subjected to physical 
pain and discomfort and suffering from time 
to time for the rest of his life, and if for 
reasons beyond his control he was unable to 
take timely dilatations, the symptom of 
dribbling of urine would manifest itself. The 
chances of his marriage were also affected 
and he was fed up with life on account of 
these and other troubles. He had lost the 
pleasure and rest of life. (Para 13). 

Held that the sum of Rs. 35,000/- under 
the head non-pecuniary loss should be award- 


ed to the ciaimant. 1981 ACJ 53 (Gui), Ref. 


to. . s (Para 16) 

(D) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-A — Quantum. of damages under 
non-pecuniary loss — Award of special 
damages and genera] damages — Principles 
stated. 


The award under the head pecuniary loss 


334 Guj. 


pecuniary joss, that is to say, the exact 
amount of money which has been lost or 
Spent as a consequence of the injury up to 
the date of the trial and general damages 
are awarded for the deprivation of earnings 
or other items which would have been re- 
ceived but for the accident and have now 
been taken away and for the new positive 
burden of expenses required to be incurred 
as a result of the accident. 


Claimant sustained injuries to the urethra 
in an accident which required urgent surgery 
and also required to undergo dilatation once 
in a month. Claim for compensation was 
made by him. 


Held that (i) award of the sum of Rs. 3600 
should be made for the expenditure on the 
medical treatment and transportation and in- 
cidental charges. For the future medical 
treatment consisting of dilatation for a period 
covering over half a century (rest. of his life) 
and bearing in mind the possibility of the 
infection of the genito-urinary track and the 
likelihood of serious complications such as 
infection to the kidneys or renal failure in 
case of failure to undergo dilatation which 
might in all probability occur in course of 
time, an award in the sum of Rs. 8,000/- 
would appear to be justified even on a con- 
servative basis. In all, therefore, the claim- 
ant would be entitled to an award in the 
sum of Rs. 11,500/- under the head of medi- 
cal treatment, special diet and transporta- 


tion and incidental charges, past, present 
‘and future. (Para 17) 
(ii) Further: while assessing loss of pro- 


spective earning the risk of financial damage 
likely to be incurred by the claimant on 
account of the accident injury must be re~ 
garded as substantial or rea] and not specu- 
lative or fanciful and damages must be 
awarded for the same, bearing in mind all 
sorts of variable factors such as his age, his 
skill, the nature and degree of his disabi- 
lity, ete. - The total emoluments of the 
claimant at the time of accident were Rupees 
430/- per month. In the circumstances of 
the case the prospective earning capacity of 
the claimant in the ordinary course must he 
estimated “to Rs. 600/- per month for the 
purposes of awarding compensation on an 
appropriate scale. Even if the loss of earn- 
ing capacity was estimated at 15% which was 
the minimum, the loss in terms of money 
would work out to Rs. 1,080/- per annum. 
Applying multiplicand of 18 an award of 
Rs. 19,500/- should be made for the loss of 
earning capacity. (Para 19) 


Chanarashekhar v. 


Suhas Shankar A L R. 


Cases Referred: Chronological Paras 
1981 ACJ 53:1982 (2) 23 Guj LR 180 15 


Rajni H. Mehta, for Appellant; S. B. 
Vakil, for Respondent No, 3. 


P. D. DESAI, J.:— The appellant, an 
unmarried youth aged about 20, met with 
an accident on May 26, 1978 at about 
7.30 A.M. on a public road near Vakal Seva 
Kendra in the city of Baroda. At the mate- 
rial time, the’ appellant was driving a scooter 
and he was knocked down by a motor tanker 
which came from behind and collided with 
the scooter, The motor tanker was owned 
by the first respondent and at the material 
time it was driven by the second respondent. 
The third respondent is the insurer of the 
vehicle. As a result of the accident, the ap- 
pellant sustained minor external injuries on 
the right eye, nose and lower lip. The in- 
ternal injuries, which were major, consisted 
of the fracture of the pubic bone and 
rupture of urethra. The appellant was taken 
to the S. S. G. Hospital, Baroda at about 
8.15 A. M. and he was admitted as an indoor 
patient. An operation was performed at 
about 5.30 P. M. on the same day for repair- 
ing the rupture of urethra. The appellant 
was discharged from the hospital on July 6, 
1978 after a period of about six weeks as an 
indoor patient. The discharge from the 
hospital, however, did not terminate the 
petitioner’s pain and suffering nor did it 
relieve him of the need of medical treat- 
ment. We shall elaborate upon the post- 
hospitalization physical condition of the ap- 
pellant and the persistent after-effects of the 
accident injury, a little later. Suffice it to 
say, for the present, that the evidence estab- 
lishes that one of the excretory functions 
of the appellant has been seriously impair- 
ed as a result of the accident and that he 
will have to learn to live with the impair- 
ment for the rest of his life, 

2. The appellant instituted the claim 
petition out of which this appeal arises for 
compensation in the global amount of 
Rs. 50,000/-. The Tribunal awarded com- 


pensation in the sum of Rs. 16,300/- under 
the following heads :— 


Rs. 3,300/- for actual economic loss. 

Rs. 1,000/- for the cost of medical treat- 
ment. 

Rs. 2,000/- for the cost of future medical 
treatment. 

Rs. 10,000/- for pain, shock and suffering 


and loss of amenities of life. 


Rs. 16,300/- 
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3. The appellant, feeling aggrieved by the 
award, has instituted this appeal claiming 
additional compensation in the sum of 
Rs. 33,700/-. No cross-appeal or cross- 
objections have been filed. The sole ques- 
tion, therefore, which reqtires consideration 
is whether the appellant 2as been awarded 
just compensation. 


' 4 At the time of the eccident, the appel- 
lant was employed as a helper at the Chhani 
Sub-station of the Gujarat Electricity Board. 
His total salary at the material time was 
Rs. 396/- (Rs. 245/- basic salary + Rs. 118/- 
dearness allowance + Rs. 25/- H. R. A + 
Rs. 8/- washing allowance} In addition, the 
appellant was entitled to bonus at the rate 
of 81% of the basic salary and dearness 
allowance payable to him per annum. The 
appellant accordingly was being paid bonus 
at the rate of Rs. 365/- epproximately per 
annum, that is, approximetely Rs. 30/- per 
month. The monthly emoluments of the ap- 
pellant, at the time of the accident, there- 
fore, were Rs. 426/-, that is, Rs. 430/- per 
month. The appellant wés on leave from 
May 26, 1978 to Jan. 15, 1979. On and with 
effect from Jan. 16, 197G the appellant re- 
sumed duty and at the dete of the trial, he 
was back in the saddle drawing the pre-acci- 
dent wages. 


5. The evidence with regard to the in- 
juries sustained by the arpellant and their 
after-effects is to be founé in the deposition 
of Dr. Ashok M. Thakker (Ext. 28) and 
that of the appellant (Ext. 46). Dr. Thakkar, 
who is F. R. C. S., was at the material time 
the professor of Surgery ir the Medical Col- 
lege attached to the ©. S. G. Hospital, 
Baroda. He was also rendering services as 
a Surgeon in the said hospital He has 
deposed that he had examined the appellant 
at the time of his admission in the hospital 
and that he had found the following injuries 
on the person of the appellant :— 


(1) Abrasion contusion telow the right eye. 

(2) Clotied blood in the nose. 

(3) Abrasion on the lover lip. 

(4) Fracture of the pubic bone which was 
later confirmed by the radiological ex- 
amination. 

(5) Rupture of urethra. 


He operated upon the appellant on the same 
day and the rupture of urethra was repaired. 
At the time of his discharze from the hospi- 
tal, the appellant was advised to attend the 
out-door department for dilatation at ieast 
once a month. According to the doctor, 
the appellant would be -equired to take 
dilatation under local anaesthesia for a very 
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long time or perhaps for the whole of his 
life. The requirement of taking dilatation 
was onaccount of the stricture left at the site 
of the rupture. If dilatation was not taken 
when required, the appellant might have 
difficulty in passing urine and that might 
give rise to complications. The doctor de- 
posed that the appellant had periodically re- 
ported for check-up and for taking dilatation 
since his discharge from the hospital and 
that he had taken dilatation on six occasions 
since July, 1978. 

6. The doctor was of the opinion that 
there was no possibility of impotency or in- 
ability to perform sexual act on the part of 
the appellant because of the rupture of 
urethra. However, the appellant had com- 
plained to him sometime in Aug., 1978 that 
he was not able to achieve complete erec- 
tion. His semen was examined on June 19, 
1979 and if was found that the sperm-count 
was normal. According to the doctor, it 
could not be definitely said whether the ap- 
pellant would be able to perform the sexual 
act satisfactorily. Loss of complete erection 
might result from the pelvic fracture and- 
haemorrhage round about the prostate. In 
the case of the appellant, there was haemor- 
rhage around the prostate. 

7. The doctor also deposed that the ap- 
pellant had once complained to him about 
dribbling of urine; the complaint was that 
whenever he had coughed or strained, there 
was some Gribbling of urine. In the opinion 
of the doctor, the dribbling of urine might 
vanish with dilatation andit might have oc- 
casioned because of late dilatation. It was 
not as if the appellant had no control over 
the urinary function. 


8. The appellant, in the course of his 
deposition, stated that he was hospitalized 
for a period of about six weeks to two 
months for the treatment of the accident in- 
juries. He underwent an operation. At the 
Lime of discharge, he was advised to report 
to the Hospital for check-up once every 
week and he had accordingly reported for 
check-up from time to time. According to 
the appellant, even at the date of the trial, 
he had not fully recovered. Sometimes he 
urinated involuntarily and on some occasions 
he experienced burning sensation and pain 
on account of retention of urine. He was 
unable to have full discharge of semen which 
was retainec within the penis. He had 
undertaken dilatation six to seven times since 
his discharge from the hospital. 

9. The appellant stated that he was fed 
up with life because of the various compli- 
tations resulting from the accident injury. 
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He was the object ef ridicule by others on 
account of the involintary.passing of urine. 
Before the accident, five to six offers for 
marriage were received by him. He had re- 
jected those offers. Even after. the -accident 
offers used to be received. However, when 
the facts relating to the accident and its per- 
sistent after-effects became known, the offers 
were withdrawn or not pressed. Ordinarily, 
the age of marriage in his caste was 21. At 
the date of the trial, he was aged about 22. 
Still, however, he was not betrothed or mar- 
ried. l 


10. The appellant deposed that he had 
spent about Rs. 3,500/- to Rs. 4,000/- on 
medical treatment, special diet and trans- 
portation charges while he was in the hospi- 
tal. is sister-in-law (brothers wife) used 
to attend upon him. She used to bring tea 
and tiffin for him and look after him for 
the whole day. 


11. Against the aforesaid background, 
we shall take up for consideration first the 
question with regard to the adequacy of 
compensation under the head of non-pecu- 
niary loss. Two sub-heads of non-pecuniary 
foss, viz., pain and suffering and loss of 
amenities and enjoyment of life often fall 
for consideration. Ordinarily, no clear dis- 
tinction is made between the various com- 
ponents of these two sub-heads. Indeed, the 
phraseology has become a term of art in the 
forensic field by its compendious user. It 
cannot be overlooked, however, that each 
one of the components of the two sub-heads 
has its own meaning and content. “Pain” 
is the immediately felt effect on the nerves 
and brain on account of some lesion or in- 
jury to a part of the body giving rise to a 
feeling of distress or agony. It includes, for 
the purposes of quantification of damages, 
any pain caused by the medical treatment or 
surgical operation rendered necessary by the 
accident injury. “Suffering” is the distress 
which is not felt as being directly connected 
with any bodily condition. The term would 
seem io include fright at the time of the in- 
jury or fright reaction, fear of future in- 
capacity, either as to health, sanity or the 
ability to make a living, and humiliation, 
sadness and embarrassment caused by dis- 
figurement, if any. “Loss of amenities and 
enjoyment of life’ denotes inconvenience 
and curtailment of the enjoyment of life not 
on account of any positive unpleasantness 
born ‘out of pain. and suffering but, in a 
more negative’ way, -because of the inability 
to pursue: the : ordinary activities’ of ` life: 
The loss under’ this ‘sub-head is not confined 
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merely to interference -with leisure- activities, 
that is-to -say, deprivation of the ability to 
indulge in enjoyable pursuits. It also takes 
in impairment in the discharge of the day 
to day functions of life arising out of in- 
jury to one or more of the limbs, internal 
organs, senses or faculties. In making a 
global assessment of damages under this 
composite head, care must be taken to com- 
pensate the victim for the varied non-pecu- 
niary losses and burdens, past, present and 
future, arising out of the accident injury. 
12. Before turning to the question of 
assessment of damages, it is essential to re- 
solve the controversy on a crucial question. 
A serious and sustained attempt appears te 
have been made on behalf of the appellant 
before the Tribunal — and the exercise was 
repeated before us:— to establish that the 
accident injury and the surgical ‘treatment 


which was rendered essential consequent 
upon such injury had affected his sexual 
‘prowess. Dr. Ashok Thakkar’s evidence, 


which has been considered above, was press: 
ed into service to establish that as a result 
of the accident injury there was loss of abi- 
lity to perform sexual act satisfactorily and 
that there was also a clear possibility of 
total impotency. We are not satisfied, how- 
ever, that the evidence establishes any egist- 
ing or possible sexual malfunctioning or dis- 
ability of the appellant. In the first place, 
Dr. Thakkar, in the course of his evidence, 
clearly ruled out the possibility of impotency 
or inability to perform sexual act on ac- 


count of the rupture of urethra. No attempt 


was made to elicit from him whether the 


urethral stricture at the site of the rupture 
was likely to impair sexual functions. Under 
the circumstances, the injury to urethra or 
the urethral stricture is not shown to have 
any likelihood of adverse effect on the sexual 
life of the appellant. In the next place, 
Dr. Thakkar. speaks about a complaint made 
to him by the appellant sometime in Aug., 
1978, i.e. within about three months of the 
date of the accident, about the erection of 
the penis being not complete. However, the 
appellant himself, in the course of his depo- 
sition which was recorded in July -1979, does 
not voice any such complaint. It would 
not be unreasonable to assume, therefore, 
that the complaint no longer persisted when 
the appellant gave his evidence. Besides. 
very great caution is required to be exer- 
cised while taking into consideration. what 
is said in medical reports or” medical .- evi- 
dence 2s to what. the patient. had complain- 
ed to the doctor about his physical condi- 
tion. Unless.-the doctor is able -to certify 
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that on medical examinaticn he had found 
the complaint to be well-founded or justi- 
fied, it would not be ordirarily safe to act 
upon such evidence. Thera is no such evi- 
dence here. Under the cicumstances, Dr. 
Thakkar’s cpinion that it could not be defi- 
nitely said whether the appellant would be 
able to perform the sexual act satisfactorily 
and that the loss of complzie erection might 
result from the pelvic fracture and haemor- 
rhage around about the prostate — which 
phenomena were present im the instant case 
-— leads us nowhere in the present case. It 
is true that the appellant nas deposed that 
he could not have full discharge of semen 
which was retained in the penis. However, 
Dr. Thakkar has not beer. questioned on 
this aspect and it is not established that such 
a consequence was likely o ensue on ac- 
count of the accident injiry. The possi- 
bility cannot be ruled out that the feeling 
entertained by the appellart in this behalf 
may be mere a subjective phenomenon than 
an objective symptom. Furthermore, the 
medical evidence establishes that in June 
1979, semen examination was performed and 
the sperm-count was found to be normal. 
Even sterility, as distinguished from impo- 
tency, must, therefore, be ruled out. For 
the foregoing reasons, we are of the opinion 
that while assessing compensation under the 
head under consideration, We must proceed 
on the fooling that there was not likely to 
be any impairment in the way of the appel- 
lant in leading a normal sexual life. 


13. The evidence clearl7 establishes, how- 
ever, that the serious integnal injury sustain- 
ed by the appellant has vitally affected the 
functioning of one of his excretory systems. 
The rupture of urethra, which required 
urgent surgical interventior and which has 
left a stricture at the poirt of rupture, has 
landed the appellant in a physical condition 
which will require period cal medical inter- 
vention to ensure proper functioning of the 
urinary system. The medical evidence estab- 
lishes that the appellant wil have to undergo 
dilatation at least once a month for a very 
long time or perhaps for zhe rest of his life 
and thatthe failure to take periodical dilata- 
tion might create difficult” in passing urine 
and give rise to compiications including 
dribbling of urine.. The evidence establishes 
that within a period of atout one year be- 
tween the date of his discharge from the 
hospital and the date of Irial, the appellant 
had taken dilatation six times. Dilatation, as 
is well known, isa painful process. The medi- 
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cal evidence herein establishes that it is 
usually given under local anaesthesia. Be- 
sides, it oftentimes leads to infection of the 
genito-urinary track and to recurrent attacks 
of cystitis, etc. In some cases, such infec- 
tion, if uncontrolled, may travel up to the 
kidney and, in turn, it may lead to the 
development of renal failure in course of 
time (see the Medical Assessment of Injuries 
for Legal Purposes by Arnold Mann, Third 
Edition, 1979, page 119). Though Dr. 
Thakkar has not deposed about these likely 
complications, the possibility of their occure 
rence cannot be ignored, having regard to 
the prognosis based on the day to day ex- 
perience of life as reflected in the commen- 
taries in the standard text-books. The post- 
accident physical condition of the appellant, 
therefore, is such that besides leading to fre- 
quent absences from work and abstinence 
from leisure activities, it is bound to gene- 
rate in him a fear of future incapacity as 
to health or uncertainty of life and a feeling 
of despondency and remorse and embarrass- 
ment. The pain and suffering which the 
appellant must have felt on receiving the 
injury and in ‘the course of the medical treat- 
ment including the surgical operation rene 
dered necessary by the injury have also not 
ended. The appellant will be subjected to 
physical pain and discomfort and suffering 
from time tc time for the rest of his life. 
It cannot be overlooked also that if for rea- 
sons beyond his control the appellant is un- 
able to take timely dilatations the symptom 
of dribbling of urine would manifest itself. 
Indeed, the appellant has deposed that this 
trouble occasionally manifests itself and that 
causes him embarrassment on account of 
the ridicule io which he is subjected by the 
onlookers. The appellant has testified that 
the chances of marriage are also affected 
and that he is fed up with life on account 
of these and other troubles. In other words, 
he has lost the pleasure and zest of life, 


14. In assessing damages under this head, 
this past and prospective pain and suffering 
and past and prospective loss of amenities 
and enjoyment will be required to be borne 
in mind. The appellant has to live with all 
these for nearly half a century and this again 
is a factor which cannot be over-emphasized. 
Damages awarded under this head must, 


ia acequately compensate the appel- 
ant, , 


15. No decided case of an Indian Court 
has been cited before us to illustrate the 
bracket of damages in which this case would 
fall, In Kemp & Kemp, The Quantum of 
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Damages, Vol. 2, Part 7, Section D, the 
learned authors have digested cases in which 
compensation has been awarded for injury 
to excretory organs. Para 7-971 in the said 
section digests an English case (Giblin vy. Sir. 
Robert McAlpine & Sons) decided on 
July 27, 1959 wherein a male aged 45 had 
sustained fracture of the pelvis and severance 
of urethra as a result of an accident. He 
was required to undergo long and painful 
treatment of about 11 weeks in the hospital 
and was unable to return to work for 
13 months. Glyn-Jones, J. made an award 
in the sum of £3,000/-, which was higher 
than usual, because of the nature of injury 
and painful treatment. Way back in 1959, 
-this was the award made by an English 
Court in a case comparable in all respects 
save and except the age of the claimant. 
No later English decision has been brought 
to our notice. However, having regard to 
the need of periodic reassessment of damages 


at certain key points, which principle has 
been accepted by the English Courts, the 
‘award for similar injury currently could 


well be expected to be in the neighbourhood 
of £5,500. This assumption can be legiti- 
mately made having regard to the upward 
revision of damages in that country in re- 
spect of other injuries, such as, for example, 
loss of vision in one eye, in regard to which 
material is available (see Ahmedabad Muni- 
cipal Corporation v. Niranjan Ambalal, 1981 
ACJ 53 at'p. 67). Conversion from one 
currency into another may not be strictly 
relevant in the context of the point under 
consideration, having regard to the varying 
conditions in the two countries. It might 
still be mentioned, however, that in terms of 
the rupee currency, an award in the sum of 
£3,000 would mean Rs. 54,000/- and that in 
the sum of £5,500 would mean Rs. 99,000/-, 
taking the exchange ratio of £1 = Rs. 18/- 
which is the amount around which the ex- 
change rate usually fluctuates. 


16. Bearing in mind all the relevant facts 
and circumstances of the present case which 
have been elucidated above and the age of 
the appellant, it appears to us that an award 
in the sum of Rs. 35,000/- under this head 
would be just, proper and adequate. This 
is the bracket of damages in which an in- 
Jury of this nature would currently fail in 
a similar case and the Tribunals would be 
well advised to be guided by this award. 


17. Next, we must consider compensa- 
tion for the pecuniary loss. The award 
under this head is usually made under two 
distinct heads. Special damages are award- 
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ed for the actual pecuniary loss, that is to 
say, the exact amount of money which has 
been lost or spent as a consequence of the 
injury up to the date of the trial and general 
damages are awarded for the deprivation of 
earnings or other items which would have 
been received but'for the accident and have 
now been taken away and for the new posi- 
tive burden of expenses required to be in- 
curred as a result of the accident. In the 
present case, so far as special damages are 
concerned, the Tribunal has awarded to the 
appellant Rs. 3,300/- to compensate him for 
the actual economic loss sustained by him 
by being away from the job and Rs. 1,000/- 
to reimburse him for the medical expenses. 
General damages in the sum of Rs. 2,000/- 
are awarded only on one count, namely, as 
recompense for the expenses likely to be in- 
curred infuture for dilatation. It appears to 
us that so far as medical expenses, both past 
and future, are concerned, the Tribunal’s 
award is rather conservative. As regards the 
actual medical and correlated expenses in- 
curred up to the date of the trial are con- 
cerned, the appellant’s evidence is that he 
had incurred an expenditure of Rs. 3,500/- 
to Rs. 4,000/-. True it is that the appellant 
has been unable to give a detailed break-up 
of the expenditure.or to produce precise 
evidence in support of the claim. However, 
as has been often pointed out, accident is 
an. event in real life and its impact is sud- 
den and severe. A person who has met 
with such a serious accident would hardly 
be in a frame of mind to maintain detailed 
accounts or to collect and preserve docu- 
mentary evidence in respect of the expen- 
diture incurred during the course of the pro- 
longed medical treatment both as an indoor 
as well as an outdoor patient. From the 
nature of injury and the course and duration 
of the treatment, it would be legitimate to 
assume that the appellant must have incurred 
considerable expenditure. In such matters, 
it would be proper to make a reasonable 
estimate on probabilities and worldly ex- 
perience. Under the circumstances, we -pro~ 
pose to award to the appellant the sum of 
Rs. 3,600/- which le claims to have expend- 
ed on the medical treatment and transporta- 
tion and incidental. charges. For the future 
medical treatment consisting of dilatation for 
a period covering over half a century and 
bearing in mind the possibility of the infec- 
tion of the genito-urinary track and the 
likelihood of serious complications such as 
infection to the kidneys or renal failure, which 


might in all probability occur in course of 
time, an award in the sum of Rs. 8,000/- 
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would appear to be justified even on a con- 
servative basis. In all, thezefore, the appel- 
lant would be entitled to an award in the sum 
of Rs. 11,500/- under the head of medical 
treatment, special diet and transportation and 
incidental charges, past, present and future. 


18. The Tribunal has altogether ignored 
the aspect of loss of prospective earnings. 
True it is that at the date of the trial, the 
appellant was able to earn his pre-accident 
wages by going back to the pre-accident em- 
ployment. This does not m2an, however, that 
he has no claim for loss of future earnings. 
An injury of the kind sustained by the ap- 
pellant with its tell-tale consequences and pro- 
bable complications is almost certain to result 
in the reduction of earning capacity. Perio- 
dical dilatations by themsdves would inter- 
rupt or affect the smooth course of the ap- 
pellant’s working life. If such dilatations 
result in the infection of -he genito-urinary 
track, there might be freqrent though short 
absences from work. If nore serious com- 
plications such as infection of the kidney or 
renal failure occur, there might be prolong- 
ed absences from work. Indeed, the possi- 
bility that the appellant might not only 
stagnate but also run the rsk of loss of em- 
ployment at some point cf time cannot be 
altogether ruled out. The appellant is cer- 
tainly not a normal healtty human being. 
His prospects in the emaloyment market 
cannot be compared with those of another 
person of his age who does not suffer from 
similar physical disabilities, All this is 
likely to prejudice the appellant’s advance- 
ment in his present employment or his 
chance of getting another ob in case he 
loses his present employment or securing 
better-paid form of employment. For such 
loss and for such partia destruction or 
diminution of his earning zapacity, the ap- 
pellant must be compensated on an estimate 
of the probable future ea-nings had there 
been no accident and the actual earning 
power left after the accidert. The difference 
between the two must be treated to be the 
loss of earning capacity. Dn the evidence 
on the record of this case, the risk of finan- 
cial damage likely to be incurred by the ap- 
pellant on account of the accident injury 
must be regarded as substential or real and 
not speculative or fanciftl and damages 
must be awarded for the same, bearing in 
mind all sorts of variable factors such as his 
age, his skill, the nature aad degree of his 
disability, etc. 


19. As earlier pointed out, the appellani’s 
total emoluments on the date of the accident 
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were in the neighbourhood of Rs. 430/- per 
month. It would not be unreasonable to 
assume, having regard to ail the , circum- 
stances of the case, that in course of time 
he would have probably earned, had he not 
met with the accident, total emoluments in 
the sum of Rs. 750/-. This prospective rise 
in earnings would have been spread over 
long years. Besides, the probability that he 
might or might not have earned that amount 
in ordinary course for some other reason 
must also be taken into account. Taking a 
mean, therefore, the earning capacity of the 
appellant in ordinary course must be estim- 
ated to be Rs. 600/- for the purposes of 
awarding compensation on an appropriate 
scale for the loss of earning capacity. Even 
if the loss of earning capacity is estimated 
at 15%, which appears to be the minimum, 
the loss in terms of money would work out 
to Rs. 90/- i.e. Rs. 1,080/- per annum. 
Applying the multiplicand of 18 on the facts 
and in the circumstances of the case, the 
compensation under the head under consid- 
eration would work out to Rs. 19,440/-. To 
round up, it would work out to Rs. 19,500/-. 

20. As a result of the foregoing discus- 
sion, we find that the appellant is entitled 


to compensation in the following sums under 
different heads :— 


Rs, 35,000/- ... for pain and suffering and 

- loss of amenities and en- 
joyment of life, 

... for past and future medi- 
cal treatment and inciden- 
tal charges. 

... for actual economic loss. 

... for loss of earning çapa- 
city, 


Rs. 11,500/- 


Rs. 3,300/- 
Rs. 19,500/- 


Rs. 69,300/- 


The Tribunal has awarded total compensa- 
tion in the sum of Rs. 16,300/-. The appel- 
lant is, therefore, entitled to additional com- 
pensation in the sum of Rs. 53,000/-. In 
view of the fact, however, that the claim in 
this appeal is restricted to Rs. 33,700/-, the 
actual additidnal award, cannot exceed 
Rs. 33,700/-. 

21. In the result, the appeal fully guc- 
ceeds. The appellant is held entitled to an 
additional award in the sum of Rs. 33,700/- 
with interest at the rale of 6% per annum 
from the date of the presentation of the 
claim petition till the deposit/payment and 
costs throughout. The third respondent will 
deposit the amount awarded hereunder in 
the Tribunal within a period of eight weeks 
from today. Upon such deposit being made, 
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the appellant will be paid the amount of -(B) Civil P. C. (€ of 1908), S. 100 — 
costs and interest awarded in his favour Question of law — Whether or not to press 
without the attachment of any condition. a particular question of fact — It is not a 
The principal amount of Rs. 33,700/- will, question of law. (Para 9) 
however, be paid to the appellant subject 


to the condition that he deposits the said 
amount in a fixed deposit with a nationalised 
bank for a period of ten years from the date 
of deposit and subject to the further condi- 
tion that such fixed deposit shall not be en- 
cashed by him and na loan shall be raised 
by him against ihe said fixed deposit till 
its maturity, save and except with the per- 
mission of the Tribunal. Meanwhile, the 
appellant will be entitled only to the interest 
accruing ‘due on such fixed deposit periodi- 
cally. The Tribunal will ensure due fulfil- 
ment of these conditions by the appellant. 


Appeal allowed. 
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Patel Naranbhai Jhinabhai, since deceased 
by his heirs and L. Rs. Kamalaben and 
others, Appellants v. Patel Gopaldas Venidas, 
Respondent. 


Second Appeal No. 251 of 1976, DJ- 16-8- 
1982.* 


(A) Civil P. C. (5 of 1908), S. 11 — Com 
structive res judicata — In earlier revenue 
proceeding defendant taking plea that he 
was not tenant on suit lands — Subsequent 
suit for permanent injunction — It was not 
open to defendant to contend that he was 
cultivating lands as permanent tenant. (Evi- 
dence Act (1872), S. 115). 


Where in earlier revenue proceeding under 
S. 32-G of Bombay Tenancy Act the defen- 
dant had taken the plea that--he was not 
tenant -on the suit lands but only as family 
member of his nieces (vendors), he assisted 
them in the cultivation of the lands and 
consequently in revenue records he was 
shown as a cultivator in his capacity as- 
family member of two vendors, in subse- 
quent suit by purchaser for permanent in- 
junction restraining defendant from inter- 
fering with plaintiff’s possession over suit 
lands it was not open to defendant by con- 
structive res judicata to take up the conten- 
tion that he was cultivating the lands as a 
permanent tenant. (Para 9) 


*Against decision of K. M. Satwani, Dist. J., 
Ahmedabad (Rural) at Narol, in Civil 
Appeal No. 4 of 1973. 


IZ/JZ/E357/82/SSG 


(C) Specific Relief Act (47 of 1963), Sec- 
tion 39 — Suit by purchaser for permanent 
injunction — Defendant, in possession of 
suit lands as family members of vendors — 
Defendant neiticr a tenant, nor a licensee 
— Possession of defendant was not posses- 
sion in the eye of law — It was possession 
of vendors and not of defendant — Agree- 
ment of sale, inter alia, stating that plaintiff 
was put into possession — Act of transfer 
of possession was sufficient —- Hence, plain- 
tif was entitled to file suit for injunction. 
(Evidence Act (1 of 1872), S. 114). 

(Paras 11, 13, 14, 16) 


(D) Civil P. C. (5 of 1908), S. 100 — Find- 


‘ing of fact — Under S. 100, finding of fact 


cannot be changed — Finding of fact, pro- 
ceeding on gross misconception of law — 
Such a finding cannot be, in strict sense, 
termed as a finding of fact. (Para 14) 


M. D. Pandya, for Appellants; S. M. Shah, 


for Respondent. 


JUDGMENT :— This is an appeal by the 
original plaintiff of the Civil Suit No. 125 of 
1969 filed by him in the Court cf the Civil 
Judge (J. D.), Dholka, being a suit for in- 
junction seeking to restrain the defendant 
from interfering with his possession, which 
he had allegedly acquired from the two pre- 
decessors-in-title as per the agreement of 
sale, Ext. 129 dated 28-3-69 followed by the 
regular sale deed, Ext. 130 dated 15-11-69, 
which’ was procured by the plaintiff after 
seeking permission from the competent au- 
thority under the provisions of the Bombay 
Prevention of Fragmentation and Holding 
Act, 1947, the permission being required be- 
cause the suit land, originally consisting of 
two survey numbers, was constituted a block 
and given block No. 498 as per the provi- 
sions of the said Act. The leerned trial 
Judge dismissed the suit. So tke original 
plaintiff had filed the Civil Appeal No. 40 of 
1973 in the District Court at Ahmedabad 


(Rural) at Narol where the learned District 


Judge came to dismiss the same. The pre- 
sent second appeal under S. 100 of the Civil 
P. C., therefore, had come to be filed by 
the original plaintiff, who died during the 
pendency of the second appeal, and this 
appeal is being prosecuted by his heirs and 
legal representatives brought on the record 
as per the order passed by this -Court in 
the Civil Application No. 657 of 1982. ` 
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2. The plaintiffs suit was essentially for 
a permanent injunction on the allegation 
that the suit field was owned and possessed 
by him as the successor-in-interest of Shanta- 
ben Mohanbhai and Laxmisen Mohanbhai 
who had firstly executed the agreement of 
sale for the consideration cf Rs. 10,501/- 
and on receiving Rs. 7,001 - in the first 
stage, had put him into possession-on the 
very day of the agreement n part perform- 
ance of agreement and that his title had 
come to be perfected as pez the sale deed 
procured by him during the pendency of the 
suit, that is, on 15-11-69. The suit in ques- 
tion had come to be filed Ey the plaintiff 
on 21-7-69 on the allegation that the defen- 
dant had tried to disturb his possession and 
actual operations of cultivafion, which he 
had started soon after. his deing put into 
possession pursuant to the agreement of 
sale, Ext. 129, dated 28-3-69. 


3. The say of the defendant as reflected 
by his written statement, Ext. 18, and his 
additional written statement, Ext. 56, was 
that though the suit field belonged to said 
two ladies, Shantaben and Laxmiben, as 
the heirs of their father Mohanbhai, he be- 
ing related to them, was cul-ivating the field 
“as their relative and as a permanent tenant” 
and as such he was in possesion of the land 
and he was never thrown o.t of possession 
at any time and, therefore, there was no 
question of the plaintiff's being in posses- 
sion or his having been threatened in the 
manner and at the time alleged. 


4. Because of the varicus contentions 
raised by the defendant; the learned trial 
Judge had framed various issues at Ext, 59 
and they are reproduced in sara 3 of the 
trial Court’s judgment. I reproduce them, 
because some of the arguments advanced 
before me by both the sides relate to those 
questions :— 


(1) Whether the plaintiff proves that he 
was entrusted the actual possession of the 
suit field on 28-3-69 by the owners as alleg- 


ed; 

(2) Whether the plaintiff ~as in actual 
possession of the suit field on the date of 
the suit; 

(3) Is it proved that the asreement to sell 
dated 28-3-69 and the sale deed dated 15-11- 
69 are illegal, null and void as alleged by 
the defendant? If so, what is the effect? 

(3A) Whether this Court kas jurisdiction 
to decide issue No. 3; 

(3B) Whether the defendan is legally en- 
titled fo contend that he is a permanent 
tenant; 
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(4) Whether the defendant is a permanent | 
senant of the suit field on the date of the 
cuit; 
(5) Whether this Court has jurisdiction to ' 
decide issue No. 4, if not what order? 

(5A) Whether this Court has pecuniary 
turisdiction to try this suit; - 

(6) Whether the mutation entries fn the 
revenue record are illegal, void and not ad- 
missible in the evidence (the revenue entries 
pertain to the deletion of the name of the 
defendant as a de facto cultivator, because 
ke was shown there as the member of the 
family of owners, namely, two sisters); 

(7) Whether the defendant obstructs the 
plaintiff’s possession over the field; i 

(8) Whether the plaintif is entitled to get. 
junction as claimed. 

5. The issues Nos. 3 (A), 3 (B) and‘ 5 (A) 
were heard as preliminary issues. The learn- 
ed trial Judge held that the defendant was 
rot legally entitled to contend that he is a 
Eermanent tenant. Obviously, therefore, the 
issue No. 4 attomatically fell through. The 
cuestion of pecuniary jurisdiction now does 
rot survive. The learned trial Judge, how- 
ever, held that the plaintiff was not proved 
t have been actually put into possession 
cn the day of the agreement of sale, as de- 
rosed to by the plaintiff, the two vendors, 
their mother Bai Pali and other witnesses, 
and that the cefendant continued to be in 
possession as before, his possession having 
remained extended for a period of about 
2) years. It was specifically contended be 
fore the learned trial Judge and also before 
the learned appellate Judge that the defen- 
cant’s alleged possession could not be term- 
eJ possession in the eye of law, but it was 
enly a physical occupation or custody of 
the property far and on behalf of the two 
predecessors-in-‘itle of the plaintiff. The 
learned trial Judge in this connection ob- 
served as follows :— 

“The question that, therefore, arises is 
what is/was the nature or character of the 
possession of the defendant. In other words, 
whether his possession was merely that of a 
possession of a representative, or a servant 
oz an agent (relative) or it was juridical... 


Fomecun” aues > 


.The ‘learned Judge then ultimately held as 


fcllows :— 


“As stated above, in our case, the defen- 
dant ‘was carrying onthe agricultural opera- 
tion on the sui? field upon the permission 
of Bai Paliben and he was also in the ex- 
cLisive possession of the suit field and so- 
his possession fs juridical one even though 
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he may be a relative of the vendors. If this 
is so, in my opinion if he does not hand 
over the possession or if it is not proved 
that possession has been taken from him by 
the grantor of the licence, in that event a 
mere suit for the permanent injunction 
would not lie (vide para 24 of the trial 
Court’s judgment).” 

6. Dealing with the question alternatively 
in para 27 of his judgment, the learned trial 
Judge, however, beld as follows :— 


“Tt is true that after the sale, the defen- 
dant has no right to occupy the suit field, 
and if he gives threat of re-entry on the suit 
field, his act would amount to an act of a 
tress-passer and so the plaintiff would be 
entitled to the permanent injunction as 
prayed for.” 

This finding of course is recorded by him 
alternatively. 

7. When the matter was before the learn- 
ed appellate Judge, the very questions had 
arisen for him. He had raised in para 6 of 
his judgment, the following points for deter- 
mination :— 

(1) Whether the trial Court had failed to 
prove that actual possession of the suit field 
was given fo him on 28-3-69; 

(2) Whether the trial Court erred in hold- 
ing that the plaintiff was not in actual pos- 
session of the suit field on the date of filing 
the suit; 

(3) Whether the trial Court erred in hold- 
ing that it had jurisdiction to decide issue 
No. 3 (regarding legality and validity of the 
two deeds, Exts. 129 and 130); 


(4) Whether the trial Court erred in hold- 
ing that the said two deeds Exts. 129 and 
130 dated 28-3-69 and 15-11-69 respectively, 
are not illegal and void; 

(5) Whether the trial Court erred in hold- 
ing that it had pecuniary jurisdiction to try 
the suit: 

(6) Whether the trial Court erred in not 
giving directions regarding disposal of 
amounts lying in the Court; 

(7) Whether the trial Court erred in re- 
jecting the plaintiff's application, Ext. 249. 
As far as the points Nos. 3, 4 and’ § are 
concerned, they are held in favour of the 
original plaintiff and regarding point No. 6 
it was conceded tefore me that directions 
Were as a matter of fact given by the learn- 
ed appellate Judge. However, on the points 
Nos. 1 and 2, the learned appellate Judge 
followed the line of reasoning adopted by 
the learned trial Judge and concluded that 
the defendant was not physically put out of 
the property and that the vendors had not 
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physically put the plaintiff into the property 
and, therefore, the prayer for injunction 
could not be granted, 


8. Mr. M. D. Pendya, the learned ad- 
vocate for the arpellant-original plaintiff 
was conscious of my limitations while deal- 
ing with a Second Appeal. It was conceded 
that ordinarily whether Mr. X is in posses- 
sion of the property at a particular time is 
a question of fact; but Mr. Pandya urged 
that the Courts below did not understand 
the concept of possession and he complained 
— and I would say rightly — that the 
Courts below were labouring under the con- 
fusion created by them, because of not com- 
prehending the thin but perceptible line of 
demarcation that exists between possession 
on one hand and occupation and custody 
on the otber. Mr. Pandya, as I will show 
in the course of this judgment, rightly point- 
ed out that the approach of the learned 
appellate Judge, who was the final Court of 
facts, was coloured because of his having 
not visualised the well known distinction 
between the two aforesaid terms. 


9. Before I go to the examination of 
the question on hard, J would like to deal 
with the issue No. 3 as was originally be- 
fore the learned trial Judge and for that 
purpose, certain historical aspect of this case 
is also to be kept in view. Mohanbhai was 


the father of the two daughters. Suit lands 
bearing S. Nos. 536/2 and 536/1 originally 
belonged to said Mohanbhai. On his death 


on 13-2-1942, the above suit lands came to 
devolve on his two young daughters. Shanta 
and Laxmi. Said Mohanlal admittedly was 
the father’s sisters son of the defendant 
In other words, he was the cousin of Mohan- 
lal. On the demise of Mohanlal, he volun- 
teered to get the lands cultivated for the 
two nieces of his, the vendors of this case, 
and his cultivation admittedly started some- 
where in 1950-51 and admittedly went on 
up to 1967-68. According to the vendors, 
Shanta and Laxmi, in the year 1968-69, they 
had got the land cultivated through hired 
labour of one Juga Moti, though according 
to the defendant həs had continued to culti- 
vate the land even in that year 1968-69. As 
both the Courts below have held that even 
in the year 1968-69, the defendant had fac- 
tually cultivated the land, I shall proceed 
on that basis. As the name of the defen- 
dant was shown ir the village forms 7-12 
as a de facto cultivator, proceedings under 
Section 32-G of the Bombay Tenancy Act 
had come to be in‘tiated somewhere in 1960- 
61. In those proceedings, the defendant 
categorically stated that he was not the 
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tenant on the land, but orly as a member 
of family of his nieces, he assisted them in 
the cultivation of the lands and the result 
was that the defendant wa: shown as a cul- 
tivator in his capacity as the member of the 
family of two vendors anc till some time 
prior to this dispute in the year 1969, his 
name was being shown as such in the 
column of the cultivator in that village 
form 7-12. Because of ths earlier adjudi- 
cation accepted by him anc his not claiming 
any change of his character in the matter 
of cultivation, ever since Fe started cultiva- 
tion the defendant in his written statements, 
more than once, stated thaz he was in pos- 
session of the land “becatse he was culti- 
vating the land as a member of the family 
and as a permanent tenart”. These two 
obviously were contradictions in terms. The 
learned trial Judge, therefore, decided the 
issue No. 3 (B) against him and held that 
he could not be both a cubivator as a mem- 
ber of the family and alo a permanent 
tenant. As his character cf being on the 
land continued to be of tke same character 
right from 1950-51 and a: he had pleaded 
that he was not the tenart and as in this 
pleadings of his, also there was implicit a 
finding by constructive res judicata that he 
could not be a permanent “enant as well, the 
learned trial Judge held thet it was not open 
to him to take up the contention that he was 
cultivating the land as a permanent tenant. 
This finding on issue No. 3 (B) has been 
dealt with by the learned appellate Judge in 


para 12 of his judgment aad he observes as 


follows :— 

“But Shri Shah (Advocae for the present 
respondent-defendant) has not challenged in 
the course of this appeal “he finding of the 
trial Court on issue No. 2-B that the deft. 
is not legally entitled to contend that he is a 
permanent tenant and the zonclusion arrived 
at by the trial Court, viz. :hat the deft. was 
not a permanent tenant anc he cultivated the 
suit field and was in possession. as a family 
member of the vendors”, 


I have already shown abore that the defen- 
dant could not take up an inconsistent stand 
in the written statement thet he was cultivat- 
ing the land as a member of the family of 
the vendors and also as a permanent tenant 
and so atthe stage of the tral, he had to elect 
one of the two. Because ef the earlier ad- 
judication in the Section 32-G proceedings, 
which implicitly but necess:rily overruled his 
being a tenant at all, muck less a permanent 
tenant, the learned trial Judge had held that 
it was not open to him to raise the question 
of his being a permanent tenant and only 
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because of this that the defendant-respon- 
dent’s advocate Mr. Shah at the time of the 
hearing of the appeal in the District Court 
was required to, and had to, concede that it 
was not open to the defendant to raise the 
question of permanent tenancy. Had ths 
point been pursued, the matter would have 
been required to be referred to the tenancy 
Court, It. is perfectly open to a party to 
forgo a particular contention and J take the 
above-quoted statement by Mr. S. D. Shah, 
the advocate for the respondent-defendant in 
the District Court, as forgoing, for good 
reasons, a question of fact. Al this has be- 
come necessary for me to state here because 
at the fag-end of his submissions, Mr. S. M. 
Shah, the learned advocate for the respon- 
dent-defendant, tried to raise this old bogey 
and urged that his concession in the District 
Court might have been there because the 
advocate must have been led to believe by 
the District Judge in the course of the argu- 
ments that on a factual aspect, the appeal 
was sure to be dismissed and, therefore, Mr. 
Shah, on his own, might not have agitated 
that question. I do not think that this was 
a concession on a point of law or there was 
any such indirect lure held out. Whether to 
press a particular question of fact or not is 
not a question of law. Moreover, in the cir- 
cumstances of the case, nothing else could 
have been done by Mr. Shah, as elaborated 
by me above. 


10. From para. 16 onwards up to para. 25 
of his judgment, the learned appellate Judge 
has dealt with the question of possession of 
the plaintiff pleaded by him. Mr. Shah 
reiterated quite often before me that the 
plaintiff’s case as disclosed in the plaint was 
that he was physically put into possession of 
the land on 28-3-1969 by the vendors after 
going to the site, that he had carried out 
some operations preliminary to the cultiva- 
tion and that the defendant had tried to dis- 
turb his possession only on 17-7-1969,; neces- 
sitating the suit for injunction, that the suit 
was filed on 21-7-1969. The whole approach 
of the learned appellate Judge has stood 
vitiated because of his misconception on a 
point of possession. In the course of the 
consideration of the evidence of the plain- 
tiff, the learned appellate Judge could not lose 
sight of his belief that though the defendant 
was cultivating the land as a member of the 
family of the vendors, he was in possession 
of the land. In para. 20 of his judgment, the 
learned appellate Judge mentions that in the 
year 1968-69 Manek Juga could not have 
cultivated the field in question and the pos- 
session could not have been given to the 
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plaintiff on 28-3-19€9 because the defendant 
and his witnesses deposed in favour of his 
version that the defendant was continuously 
in possession of the suit field and Manek 
Juga never cultivated it even for a year and 


that the defendant was in possession on the 


date of the suit and was not dispossessed till 
before the injunction in favour of the plain- 
tiff. The said wrong conception of the 
learned appellate Judge is also betrayed by 
what he has observed in para. 21 of his judg- 
ment. He says: 


“So far as the period previous to the filing 
of the suitis concerned, orat any rate up to 
the year 1967-68 is concerned it is impossible 
to resist a conclusion that the defendant was 
in possession of the suit field. He was culti- 
vating it throughout this long period of 
nearly 20 years. He used his plough and 
bullocks and there is no substance in the evi- 
dence of Bai Pali that she supplied the seeds. 
No argument is necessary to reject the ver- 
sion of the plaintiff and of his witnesses that 
Bai Pali paid something in cash or that she 
supplied the seeds cr that she had any con- 
trol over the field or was in possession of 
the field on behalf of her daughters. No 
amount of assertion by the plaintiff’s wit- 
nesses that the defendant was a mere cultiva- 
tor and not in possession can change the 
factual position which apparently was that 
the defendant was in possession and was 
cultivating the field, carrying on all the 
operations of cultivation himself or through 
his servant. The circumstances of an inquiry 
under Section 32-G having been started and 
the circumstances of the name of the defen- 
dant earlier as Khedut leave no doubt that 
the defendant was in possession of the culti- 
VALOR S ses “sae Rea But the evidence in the suit 
leaves no doubt whatsoever that actual physi- 
cal possession of the suit field was with the 
defendant from the year 1950 onwards till 
1967-68 at any rate. As seen from the evi- 
dence on behalf of the plaintiff Bai Pali has 
to admit in cross-examination that She took 
possession from Natha Moti and gave it to 
the defendant, whereas Bai Laxmi in her 
cross-examination (vide paras 11 and 12) says 
that the defendant never. gave possession 
directly to them and he gave possession five 
or six months after the Banakhat, though 
she tried to add that the defendant was not 
in possession and was simply ploughing the 
field. Therefore, I hold that so far as actual 
possession of the field is concerned, it was 
with the deft. and he was not merely plough- 
ing it, as the witnesses try to say”. 

Then in para 22, the learned’ Judge observed 
as follows :— 
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“Now the plaintiff or Bai Pali or any of 
the plaintiff’s witnesses, does not attempt to 
say that at the end of the agricultural year 
1967-68 and at the commencement of the 
year 1968-69 possession was taken from the 
defendant and handed over to Manek Juga. 
As seen above, the defendant had cultivated 
the field for more than 17 years .. .. a.s ss 
In such circumstances, it is almost impossible 
to believe that the defendant voluntarily 
handed over possession of the field to Manek 
Juga or allowed Manek to cultivate the field 
or allowed Bai Pali to introduce Manek Juga 
on the field. This is apart from the fact that 
the plaintiff or Bai Pali has not come forward 
with any positive version or evidence of the © 
defendant having walked out of the field to 
enable her to bring another persen on the 
field ... ... ... ... Significantly in the plaint 
or in the Banakhat Ex. 129, there was no 
mention of the suit field having been handed 
over by the defendant to Bai Pali and Manek 
Juga having cultivated it for one year. (The 
learned Judge thinks that evidentiary mate- 
rial is also to be pleaded in the plaint)...... 


The learned trial Judge, therefore, rightly 
disbelieved this witness and rejected the 
plaintiff's version of Manek Juga having 
cultivated the suit field for one year”. 


Then in para. 23 of his judgment, the learned 
appellate Judge is found to be labouring 
under same misconception. He says: 


“As the suggestion in cross-examination of 
the defendant is that he may not be present 
on the field when possession was given to the - 
plaintiff on 28-3-1969, it means that the de- 
fendant was in actual possession on that day. 
The learned Judge’s approach is perverse 
here, because he tries to deduce admission 
from a suggestion in  cross-examination, 
which suggestion was denied. A suggestion 
in cross-examination is never the evidence 
and much less there can be an evi- 
dence in the form of admission be- 
cause of a question put in the course of 
the cross-examination..... Apart from that, 
as discussed before, it is highly improbable 
that the defendant would hand over posses- 
sion and it is also not the case cf Bai Pali 
or the plaintiff that prior to possession being 
given to the plaintiff it was taken over from 
the defendant, whether voluntarily or in- 
voluntarily ... .. ... but since the plaintiff 
wants to show thet the vendors gave posses- 
sion to him, it must also be shown that the 
vendors did have possession with them, to 
be able to transfer it to the plaintiff ... ...” 


Ultimately at the end. of para. 24 the learned 
appellate Judge observes as follows :— 
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“Therefore, on the question of actual pos- 
session the evidence on tehalf of the defen- 
dant deserves to be accepted and it proves 
that till the date of suit and the date of in- 
junction the defendant was in continuous 
actual and physical possession of the suit 
field”. 


11. If a servant is in charge of, say the 
house, of the real owner and continuously 
holds the key with him, say for 12 years or 
20 years, the owner out of faith in him not 
caring to look after the property but leaving 
it to the exclusive care and custody of the 
servant, the latter by no stretch of imagina- 
tion be termed to be in possession. He can 
be said to be in custody of the property for 
and on behalf of the owrer. His alleged oc- 
cupation is not associated with his right over 
the property in respect of its being dealt 
with. Roscoe Pound in his jurisprudence at 
page 94 has succinctly explained what pos- 
session in law is and whet custody is as dis- 
tinguished from possessicn, ‘as follows :— 


“There is no mental Gement in custody. 
It is pure fact of the actual physical control 
ie ove” Wes cases as to cistody or possession 
by- servants, employees, azents and bailees do 
not raise the question as to the nature or 
extent of the control constituting custody but 
turn on the nature of meatal element of pos- 
session. 


The mental element (jtristic possession). I 
prefer to define this element as the will of 
one who has physical control of an object to 
exercise that control for purposes of his own. 
But precise definition of his element of pos- 
session has been a matter of much dispute.” 

5 (Emphasis supplied) 


Without any fear of contradiction it can be 
said as a simple but sond proposition of 
law that a servant’s physcal presence at the 
thing to be occupied or agent’s so-called oc- 
cupation or custody of fhe property of his 
principal is lacking in mental element requir- 
ed for possession. Custody is the term that 
normally should be used Zor an actual physi- 
cal control without the mental element re- 
quired for possession. If n suit by purchaser 
for permanent injunction the only plea put 
forward or that could be legally put forward 
in the light of written stztements of the de- 
fendant was that he was .n possession as: the 


member of the family and, therefore, in the 


context not at all as a tenant or as a licen- 
see, his alleged possessior was not posses- 
sion in the eye of law, brt it was a mere 
custody or occupation oł the property for 
and on behalf of the trae owners, namely, 
the two daughters of Mohanlal, who were 
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none other than the daughters of one 
of his nearest cousin and who had in those 
days were volunteered to be rendered assist- 
ance as the tender aged members of the 
bereaved family. I reiterate that the only 
case put forward by the defendant through- 


out in the various paragraphs of his written 
statements, which I have perused, was that 
he was in possession of the Jand as a mem- 
ber of the family of the vendors and as a 
permanent tenant. As stated above, the plea 
of permanent tenancy was not open to be 
raised by kim. So, the only defence that 
could be said to have been put up was that 
from 1950-51 till 1968-69 when the Banakhat 
came to be executed, he was there as the 
agent of tke vendors, as a nominee of the 
vendors and, therefore, being there at the 
site and carrying on cultivation for and on 
behalf of the vendors. Under law, it was 
the possession of the vendors and not of the 
defendant. 

12. Not that this legal position was not 
brought to the notice of the Courts below. | 
Paragraph 26 of the appellate judgment 
shows that what has been referred to by me 
was specifically pointed out to the learned 
Judge but curiously enough in that para- 
graph, the learned appellate Judge again 
landed himself into the very confused state 
of thinking. The learned appellate Judge 
here again observes as follows :-— 


“In the present case, as discussed before, 
the defendant was the person cultivating the 
land entirely by himself and no part of agri- 
cultural operations was done by the vendors 
or by any other agent of theirs; the name of 
the defendant was also entered as the person 
cultivating, though he was described as a 
family mem:ber of the vendors and the de- 
fendant thus cultivated the land for about 
20 years. These are incidents of possession 
and from these facts, it cannot be said that 
the defendant did not have physical control 
over the land or did not have the custody 
of the land. So far as actual and physical 
control or custody of the land is concerned, 


no other person except the defendant can be 


said to have the same. With regard to the 
will to exercise this control for one’s own 
purpose over the land and the learned com- 
mentator Roscoe Pound did not intend to 
say that a person having actual physical con- 
trol over the object cannot be said to be 
exercising it for his own purpose if the ulti- 
mate beneficiary is another person.” 

13. I would not comment on the above 
observation of the learned appellate Judge, 
except stating that all throughout the learned 
appellate Judge could not perceive the well- 
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laid line of demarcation between the custody 
and occupation on one hand and possession 
on the other. For 20 years — may be 40 
years or 50 years — if a man cultivates land 
not on his own and not for his own benefit, 
without having any control over the flow of 
the property from one hand to another, his 
custody remains a pure custody and can 
never ripen into possession’ The only de- 
fence that was taken and that survived for 
consideration was that the defendant was till 
1968-69 that is, by about March end of the 
year 1969, cultivating the land for and on 
behalf of the vendors. If he did so, as a 
member of the family of the vendors, his 
presence at the site, his carrying out of the 
agricultural operations, were all acts of his 
for and on behalf of the vendors and he was 
merely an agent acting for and on behalf 
of his cousin’s daughters, towards whom he 
had extended a helping hand all throughout 
except for the last moments, when he de- 
veloped an evil eye cn the land to the de- 
triment of his so-called wards, the custodian 
of whose interest he professed to be for. 
all this span of two decades. 


14. Once it is held that the learned ap- 
pellate Judge and incidentally also the learn- 
ed trial Judge believed that the defendant was 
in possession, they neturally found that he 
was not dispossessed or put out of possession 
by any overt act either on his part or on the 
part of the vendors or their mother and, 
|therefore, the plaintiff could not be put into 
possession. Because of this fixation in the 
minds of those Judges. they could not believe 
the say of the plaintiff, the two vendors and 
their mother Bai Pali, not to speak of other 
independent evidence, that on 28-3-1969 the 
plaintiff was as a matter of fact put into 
physical possession of the property. The 
field was all open in those days with no 
crops standing. At the end of March 1969, 
all. conceivable agricultural operations would 
be over. For the. delivery of such an open 
piece of land, what was required by two ven- 
dors was to depute one of them and tell the 
plaintiff that he is put into possession of the 
land. It is more than sufficient act of trans- 
fer of possession. The learned appellate 
Judge tried to pick holes in the evidénce of 
the plaintiff and a series of his witnesses be- 
cause of his view that till the defendant was 
physically put out of the land, there could 
not be putting of the plaintiff into that place 
and because of this, whole approach to’ the 
problem of the plaintiff’s evidence stood 
totally vitiated. I, therefore, find that it is 
open to me to reach my own conclusion on 
the basis of the evidence as it is there. When 
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the two vendors, who were in possession in 
the eye of law state that they had parted 
with possession, when the contemporaneous 
document, Ext. 129, agreement of sale itself 
says that the plaintiff was put into possession 
and when Bai Pali, the mother of the two 
vendors, also says that the plaintiff was put 
into possession, there remained nothing to 
make the Court of law doubt or discredit 
that statement, but both the Courts below 
and particularly the learned appellate Judge 
felt inclined to reject the evidence of the 
plaintiff and of other witness because of their 
firm belief that there could not be any pos- 
sibility of the plaintiffs being put into pos- 
session, because the defendant was not put 
out of possession. As stated by me above, 
this was all an incorrect approach and so 
there was no finding of fact in the real sense 
of the term, which could be said to have 
been reached by the Courts below. I reiterate 
that sitting in the Seccnd Appeal under Sec- 
tion 100 of the Code, I cannot change a 
finding of fact, however grossly erroneous I 
find it to be. I have to accept it as such, 
but this is one of those few cases where I 
find that a finding cf fact has been proceed- 
ing on the gross misconception of law and 
such a finding of fact cannot be in strict 
= of the term be, termed as a finding of 
act 


15. In the final bid to save the defen- 
dant’s case, Mr. Shah tried to urge that 
though the defendant did not and could not 
raise the plea of tenancy, his cultivation of 
the land should be deemed to be of some 
new character. I asked Mr. Shah to tell me 
what legal label could be attached to the so- 
galled cultivation of the plaintiff, which 
would not be that of a tenant, which will not 
be that of a mortgagee, which would not be 
that of a donee of a gift. Mr. Shah when 
confronted with this suggestion, stated that 
the defendant should be deemed to be culti- 
vating the land as a partner of the vendors 
of the plaintiff. This is a plea resting on 
averments of facts, which are non-existent in 
the present case. Mr. Shah’s submission was 
that the learned trial Judge and the learned 
appellate Judge had approached the evidence 
of the plaintiff without in any manner being 
influenced by the defence version of the de- 
fendant. I have already shown above that 
it is not so. As a matter of fact, the Judges 
decide the maiter afier taking an overall 
view of the picture. .My above noted quota- 
tions from .the judgment of the learned ap- 
pellate Judge amply bear out that the learned 
appellate Judge did not examine the case of 
the plaintiff on its own merits, without in 
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any way being influencec by what the defen- 
dant pleaded by way of his being in posses- 
sion. I would say that tue wrong conception 
of the defendant being im possession loomed 
large in the mind of tke learned appellate 
Judge at every stage wken he proceeded to 
examine the plaintiff's evidence. 


16. Mr. Shah had also submitted that the 
suit for injunction did not lie, but a suit for 
possession should have been filed. Relying 
on the judgment of the Bombay High Court 
in the case of Bai Shiinbai Rahim Vali- 
mahomed v. Narayandes Karamchand, 55 


Bom LR 481, I hold that the proper suit in 


this set of circumstances is the one for an in- 
junction. As a matter of fact, I have held 
that the plaintiff was in possession ané, 
therefore, hé could be said to have been 
entitled to file a suit for injunction. 


17. The result is thet the second appeal 
is allowed. The judgments of the Courts 
below are set aside the plaintiff’s suit is de- 
creed, and an injunccion as prayed for 
by the plaintiff in the swit is hereby granted. 
The defendant shall pay the plaintiff’s costs 
throughout. 


At the request of Mr Shah, the operation 
of this judgment is stayed for a period of 
eight weeks from todav to enable. the res- 
pondent-defendant to kave further recourse 
in accordance with law. 

Appeal allowed. 
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Jayantilal Mohanlal, Petitioner v. Narshi 
Ramji and others, Respondents. 


Civil Revn. Appin. No. 785 of 1982, D/- 
30-6-1982. 


Registration Act (16 -f 1908), S. 17 (1) (b) 
— Agreement in iwo parts —- Under one 
part, parties to share sae proceeds of certain 
property in certain shases —- One executant 
filing suit for his share in sale proceeds — 
Document is not compulsorily registerable — 
Mention in document ir earlier part of plain- 
tiffs share in some ofher property — Im- 
material. 

Where it was stated im a para in an agree- 
ment between the partizs that sale proceeds 
from sale of certain Jani after its conversion 
into non-agricultural lard were to be distri- 
buled as mentioned below that para and a 
party filed suit for his share in the sale pro- 
ceeds on basis of that para, it could not be 


said that because in tke document, in an 
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earlier para, the share of the plaintiff in. cer- 
tain other property was stated, the document 
came within the mischief of Section 17 (1) (b) 
and was not admissible in evidence as the 
same was not registered. In such a case, it 
could. be said that the Kabulat in question 
did not declare or creale any right, title or 
interest in the property, but it merely men- 
tioned the existing facts, and if the docu- 
ment as a whole was read, it clearly showed 
that the parties had only a right on a parti- 
cular sum as mentioned therein. Therefore, 
reliance placed by the party on the docu- 
ment was merely for sum of money to which 
he was entitled and not any share in the pro- 
perty and, therefore, mere declaration of the 
fact that the party had one-third share in the 
other property would not make the docu- 
ment compulsorily registerable, because it 
was merely a statement of existing facts. 
(Para 11) 


Cases Referred: Chronological Paras 
AIR 1973 All 382 9 
AIR 1972 SC 1121 10 
AIR 1932 PC 55 8 
(1881) ILR 5 Bom 232 7, 8 


N. N. Gandhi, for Petitioner; R. J. Oza, 
for Respondents, ) 


ORDER :— This revision petition has 
raised a small, but interesting point of law, 
as to whether the document which ultimately 
refers to the share in an amount is required 
to be registered merely because that share 
emanates from the share in the property 
which was to be sold, proceeds realised and 
distributed. 


2. It is an admitted position that the pre- 
sent petitioner Jayantilal Mohanlal, Narsinh 
Ramji (predecessor of opponent No. 1) and 
Ruda Kana opponent No. 2, entered into an 
agreement at Talaja that there was a trans- 
action for the sale of Wadi between Pandya 
Jayantilal Mohanlal (present petitioner) and 
Sagar Hariram, which was cancelled by Sagar 
Hariram and Narsinh Ramji decided to pur- 
chase that Wadi and petitioner Jayantilal 
had no objection against that, and there is 
no right, title or interest of Jayantilal, so far 
as that is concerned, and. to which Jayantilal 
has agreed. I would not refer to in details, 
because the entire case is based on one 
Kabulat or agreement on which the suit is 
filed. Whe agreement was that after the sale 
proceeds were realised by the opponents, 
deducting the expenses, the entire amount 
was to be distributed in three shares. As 
no amount was paid to Jayantilal, he filed a 
suit for accounts and realisation of the 
amount on the basis of the agreement dated 
1-6-1967. During the deposition of Jayanti- 
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Jal (present petitioner) he proposed to pro- 
dice that document of Kabulat as an evi- 
dence in support of his case to get the 
amount after the accounts are settled. This 
was objected to, on the ground that it creates 
interest in the immovable property and, 
therefore, it is required to be compulsorily 
registered under Section 17 of the Registra- 
tion Act, 1908 (hereinafter referred’ to as “the 
Act’). This objection prevailed with the 
learned Civil Judge, Sənior Division, Bhav- 
nagar, and therefore, -he refused to exhibit 
that document, which is Mark 4/4, ` 


3. Mr. N. N. Gandhi, 
for the petitioner, took me through the entire 
document and showed to me that in fact it 
does not create any right, title or interest in 
the property nor does it declare, assign, limit 
or extinguish, whether in present or in 
future, any right, title or interest, whether 
vested or contingent, of the value of one 
hundred rupees and upwards, to ‘or in im- 
moveable property, as required by Sec- 
tion 17 (1) (b) of the Act, to which the learn- 
ed trial Judge has made reference. ` 


4. The learned trial Judge observed that 
in the Kabulatnama there is reference to 
- one-third share of the petitioner in the pro- 
perty, and from that the learned trial Judge 
came to the conclusion that there is declara- 
tion of one-third share and, therefore, the 
document is compulsorily registerable. 


5. Now, if we refer to the document, 
which is Kabulat, the first part of that docu- 
ment is what I have already stated above, 
mentioning the transaction between Jayanti- 
lal and Sagar Hariram and preparedness of 
Narsinh Ramji to purchase the Wadi. The 
second clause is important. It mentions that 
as per the earlier measurements, as two plots 
were to be kept by Hariram, the remaining 
land was to be converted into non-agricul- 
tural land and divided into.-plots and those 
plots were to be sold and whatever sale-pro- 
ceeds would be available were to be distri- 
buted as mentioned below that para. It is 
also. mentioned in: this second clause that in 
the Wadi. Jayantilal has one-third share. 
Clause (a) of para 2, it is slated that the 
‘value of the Wadi would be Rs. 15,000/-, and 
including the amount of Rs. 2,000/- which 
was earlier given by Narsinh Ramji and 
- Ruda Kana to Pandya Jayantilal, the total 
amount would be Rs. 17,000/-, and that 
amount was to be taken by Narsinh Ramji 
and Ruda Kana at the first instance. Cl. (b) 
says that after deducting the aforesaid 
amount: of Rs. 17,000/-, from the additional 
realisation, whatever amount would be there, 
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after deducting the amount for the sale docu- 
ment or procedure for making the land non- 
agricultural, was to ‘be equally distributed 
between Ramji Narsinh, Ruda Kana and 
Jayantilal Mohanlal in equal proportion. The 
suit is based on the last Clause (c), because 
the petitioner was not paid any amount after 
giving the accounts. | 

6. The learned trial Judge seems to be. 
under an impression that because in 
para 2 of the Kabulat mention is made, 
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showing that Jayantil4l has one-third share 
in the Wadi, he came: to the conclusion that 
this is a declaration as envisaged under Sec- 
tion 17 (1) (b) of the Act. 

7. Now, in fact, this is not. a declaration, 
but merely a recital cf the existing facts. On 
this count there are decisions cited before 
me by Mr. Gandhi, which clearly support 
his case. The earliest. decision on this count 
is the decision of the Bombay High Court 
in Sakharam Krishnaji v. Madan Krishnaji, 
(1881) ILR 5 Bom 232. Therein, after con- 
sidering the document which purported to be 
a release paper, wherein it was stated that 
houses were built by Madan Krishnaji with 
his own property (money) and, therefore, the 


executants, i.e. the three brothers and their 


heirs and representatives declared to have no 
interest of any kind whatsoever, and also 
after considering Section 17 of the Registra- 
tion Act of 1877, Justice West of the Bom- 
bay High Court observed : 

.. «+ + In Section 17 ‘declare’ is placed 
along with ‘create’, ‘assign’, ‘limit’, or ‘extin- 
guish’ a ‘right, title or interest’, and these 
words imply a definite change of legal rela- 
tion to the property by an expression of will, 
embodied in the document referred to. I 
think this is equally the case with the word 
‘declare’. It implies a declaration of will, 
not a mere statement of a fact, and thus a 
deed of partition which causes a change of 
legal relation to- the property divided 
amongst all the parties zo it, is a declaration 
in the intended sense; ‘put a letter containing 
an admission, direct or inferential, that a 
partition once took. Place, does not ‘declare’ 
a tight within the meaning of the section. It. 
does in one sense ‘declare’ a right: that is, 
the existence of the right is directly or in- 
directly stated by the writing, but it is not 
the expression or declaration of will by which 
the right is constituted. Unless such a dis- 
tinction as this were accepted, all correspond- 
ence would be excludeé from which an ad- 
mission might be gathered of a right or inter= 
est the instrument of.! which, if there were 
one, would need to be registered,” 
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In terms it states that mere mention of an 
existing right does not declare a right and, 
therefore, the document is not required to be 
registered compulsorily. 

8. That decision of the Bombay High 
Court is mentioned witt: approval in case of 
Bageshwari Charan Singn v. Jagarnath Kauri, 
AIR 1932 PC 55. After considering the 
various rulings and alsa (1881) ILR 5 Bom 


- 232, it is observed: 


“Their Lordships hav2 no doubt that this 
track of decision is rigtt. Though the word 
‘declare’ might be given a wider meaning 
they are satisfied that the view originally 
taken by West, J. Gn (1381) ILR 5 Bom 232) 
is right. The distinction is between a mere 
recital of a fact and scmething which in it- 
self creates a title.” 


Therefore, if there is a mere recital of a fact 
of having one-third share and not a creation 
of a right, then the document would not re- 
quire compulsory registzation. 

9. In Shyam Sunder v. Siya Ram, AIR 
1973 All 382, the Allahabad High Court also 
considered the requirement of registration. 
It is observed that a document merely re- 
cognizing title or defining a share on the 
basis of such recognition does not create, de- 
clare, etc. any right, tile or interest in the 
immovable property ard requires no re- 
gistration. In the dccument before the 
Allahabad High Court, “he appellants made a 
categorical admission that the respondent 
had a half share and, therefore, it was con- 
sidered that it followed that what they did 
was that the appellant recognised the existing 
title of the respondent and said that their 
share was half. This was considered to be a 
recognition of title or definition of a share 
on the basis of that rezognition and it can- 
not be treated as creating, declaring, assign- 
ing, limiting or extingushing any right, title 
or interest in immoveatle property. 


_ 10. The most impor-ant judgment is the 
judgment of the Supreme Court in Chelam- 


= ayya V. Venkataratnam, AIR 1972 SC 1121. 


t 


i 


In the deed before the Supreme Court the 
following aspects were “here (at p. 1124): 


“As per the partition. effected by us from 


27-5-1952 to 30-5-1952 of the lands, houses 
and house sites belonging to your joint family 
and in the possession ard enjoyment of your 
joint family, the lands, etc. mentioned in 


. Schedule B (referred to have come to you) 


and each of you obtained individual and se- 
parate possession of the lands that came to 
his share and you were in enjoyment peace- 
fully and without any disturbance or dis- 
pute”, 
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This was the recital in the award given by 
the Arbitrators, and thereafter the Arbitra- 
tors directed as follows (at p. 1124): 


“ ‘We cecided that for the amounts due to 
Venkataratnam and Venkataswamy, Chelam- 
ayya and Narainamurthy should pay interest 
from 30-8-1955 till the date of award at 
0.8.0 per cent. per mensem. It is decided 
that the amounts noted above have to be paid 
on the basis cf the first charge on immiove- 
able properties that came to both and on the 
basis of the personal liability.’ ” 


The Supreme Court observed (at p. 1125): 


“Since the charge was not registered it will 
be correct to say that the document will not 
affect the immoveable properties of the ap- 
pellants sought to be charged. It will not 
also be received as evidence of any transac- 
tion affecting such property that is to say, 
in this case, as evidence of the charge. It 
should be noted that the section does not say 
that the document cannot be received in evi- 
dence at all. All that ft says is that the 
document cannot be received as evidence of 
any transaction affecting such property.” 

It is further observed therein: 


“The direction to pay a sum of money 

which has been held due and payable by the 
appellants to the respondents is a direction 
giving effect to a liability which already exist- 
ed. It does not create the liability for the 
first time, but merely works out the liabi- 
lity.” 
Therefore, the Supreme Court considered 
that because the charge was created for the 
first time, if any claim was based on im- 
movable vroperty on the strength of that 
document, then it cannot be considered, But 
if the cleim was made on the amount or 
sum or sum of money which was directed to 
be paid on the strength of that document, 
then it could be received in evidence and 
would not require compulsory registration so 
far as that aspect is concerned. 


11. Considering all these decisions, it can 
well be said that the Kabulat in the instant 
case does not declare or create any right, 
title or interest in the property, but it merely 
mentions the existing facts, and thereafter if 
the document as a whole is read, it clearly 
shows that the parties have only a right on 
a particular sum and that is one-third to 
each of them from the entire amount re- 
ceived afier deducting the expenses etc., 
as mentioned therein. Wherefore, reliance - 
placed by the petitioner on this document is| 
merely for sum of money to which he is 
entitled and not any share in the property 
and, therefore, mere declaration of the fact 









ned 
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that the petitioner had one-third share in the 
Wadi would not make the document compul- 
sorily registerable, because it is merely a 
statement of existing facts. 

12. In view of the discussion made above, 
the revision petition is allowed, and the im- 
_ pugned order passed by the learned trial 
Judge is set aside. It 1s ordered that the 
document shall be received in evidence and 
matter be proceeded further. Rule is made 
absolute with no order as to costs. Interim 


stay granted, is vacated. 
= Revision allowed. 
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A. S. QURESHI, J. 
Taramati and etc., Petitioners V. Mody 
Bachubhai Sankalchand, Opponent. | 
Civil Revn. Applns. Nos. 651 with 681 and 
682 of 1982, D/- 16-8+1982.* 


(A) Civil P. C. G af 1908), S. 146, O. 21, 
R. 16 — Execution of decree — Transfer of 
suit property by original defendants during 
pendency of suit — Transferee cannot claim 
that as he was not a party to the original suit 
there is no decree against him — Execution 
of decree can be proceeded against transferee 
of original defendants. (Para 4) 


(8) Civil P. C. (5 of 1908), S. 146, O. 21, 
R. 16 — Execution proceedings — Transfer 
of suit property by judgment-creditor during 
pendency of execution proceedings with right 
to recover possession thereof — Transferee, 
also appointed as the receiver of suit pro- 
perty — Execution can be proceeded at the 
instance of transferee of judgment-credifor. 


In the instant case, during the pendency of 


Taramati v. Bachubha? Sankalchand 


A LR. 


Further, it could not be said that the trans- 
feree was entitled only for the symbolic pos- 
session and could not evict the persons who 
were in actual possession of the suit premises, 
because they acquired possession through the 
judgment-debtors who themselves had no 
rights, title or interest in the suit property. 
The mere fact that the persons who were in 
actual possession were inducted in the suit 
premises at the time: when the suit and ap- 
peal proceedings were going on and the final 
decree had not yet been pronounced was not 
a sufficient ground to give them any title 
better than what their transferors ultimately 
were held to have. AIR 1971 Bom 16, Dist- 


ing. (Para 6) 
Cases Referred: | Chronological Paras 
AIR 1971 Bom 16 6 


R. N. Shah, for Petitioners; Mrs. K. A. 
Mehta, for Opponent, 

ORDER :— These ‘three revision applica- 
tions are filed by the petitioners who claim 
to be in possession of their respective pre- 
mises against the common opponent. The 
three revisions are heard together at the re- 
quest of the learned Advocates of: the par- 
ties and are being disposed of by this com- 
mon judgment. The' dispute pertains to the 


‘ property belonging to one Dahyagar Hiragar 


execution proceedings -he part of a suit pro- ~ 


perty was transferred by the judgment-credi- 
tor, Under the sale deed the transferee was 
also given right to recover possession of the 
suit property. The executing Court on tlie 
application of transferee had allowed the 
transferee to step in the place of judgment- 
creditor. This order of the executing Court 
was not challenged. The transferee was also 
appointed as the receiver of suit property. 
In such circumstances it could not be said 
that as the decree was not passed in favour 
of the transferee, the transferee could not ex- 
ecute the decree. (Para 5) 


* From decision of S. M. Soni, Judge, 9th 
Court, City Civil Court, Ahmedabad in 
Misc. Appins. Nos. 471, 404 and 470 of 
1980. 


IZ/JZ/E364/82/SRK/VCD 


XN 


” 


who had filed Civil. Suit No. 66 of 1963 
against his wife Bai Savita and his son named 
Jitendra Dahyagar as well as some other 
persons who claim to be the assignees or 
transferees of the said Bai Savita and Jiten- 
dra Dahyagar. The said Suit No. 66 of 1963 
was heard and disposed of on 30-11-1967 
against which first appeal No. 721/61 was 
filed in this Court which was also heard and 
disposed of by the: judgment and decree 
dated 13-4-1973. The judgment and decree 
of this Court was challenged in the Supreme 
Court which confirmed the said judgment 
and decree in 1978 whereby Dahyagar Hira- 
gar was held to be the owner of the suit pro- 
perties and that his wife Bai Savita and his 
son Jitendra were held to have no right, title 
or interest whatsoever in respect of the suit 
properties. 


2. During the pendency of the said litiga- 


` tion it seems that Bai Savita and Jitendra 


Dahyagar had transferred their alleged rights 
in the property to some other persons. Whe 
present petitioners are the persons who are 
claiming to be in possession of certain por- 
tion of the said property as having been in- 
ducted by the so-called assignees or trans- 
ferees of Bai Savita and Jitendra Dahyagar. 
The final decree was against not only the 
wife and son of the plaintiff Dahyagar but 
also against their assignees who were defen- 


1982 


dants Nos. 1, 2, 5 and 6. The original plain- 
tiff Dahyagar had filed execution Darkhasts 
against the assignees, of his wife and son 
and others who claim through the said as- 
signees. During the pendency of the said 
execution application No. 840/73,. the judg- 
ment-creditor Dahyagar transferred his inter- 
est in the suit property to the present op- 
ponent in all the present three revision ap- 
plications, who was also defendant No. 7 in 
the original decree. 


3. Jyotsna Dahyagar, the daughter of the 
original plaintiff filed a civil suit against her 
father, mother, brother and the aforesaid as- 
signees with a view to stall the Darkhast 
proceedings by claiming her own right, title 
or interest therein. In the application for 
interim relief filed by Jyotsna in the trial 
Court, the Court was pleased to appoint a 
Court Commissioner. Against the order on 
the application for interim relief an appeal 
from order was filed in this Court, wherein 
this Court was pleased to appoint the pre- 
sent opponent Bachubhai Sankalchand Modi 
as the receiver of the suit properties. Thus, 
the present opponent is a receiver in respect 
of the suit premises in all the three revisions 
and at the same time, he is also the succes- 
sor-in-title of the aforesaid Dahyagar Hira- 
gar with regard to two suit premises which 
are the subject matter of the present Civil 
Revision Application No. 651 of 1982 and 
Civil Revision Application No. 681 of 1982. 
As regards the third suit premises which is 
the subject matter of Civil Revision Applica- 
tion No. 682 of 1982 the said Bachubhai 
Sankalchand Modi is only a receiver appoint- 
ed by this Court and does not claim title to 
that property. 


4. Mr. R. N. Shah, the learned Counsel 
for the petitioners in all the three petitions. 
has urged before me that as there is no de- 
cree against the present petitioners, the ex- 
ecution cannot proceed against them. This 
contention of Mr. Shah is not tenable in 
view of paragraph 6 of the order of the ex- 
ecuting Court while disposing of the Dar- 
khasts. In fact, the Court has passed a 
specific order whereby the defendants Nos. 1 
to 6 are directed to hand over possession 
of the premises in their respective possession. 
The original defendants Nos. 3 and 4 have 
purported to have transferred the premises in 
question to the present petitioners and hence 
it is not open to the present petitioners to 
claim as they were not a party to the ori- 
ginal suit there is no decree against them. If 
the present petitioners were inducted in their 
respective premises by the original defen- 
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dants Nos. 3 and 4 who had themselves no 
tight, title ar interest in the suit property, 
they cannot transfer any right, title or inter- 
est to the petitioners. Therefore, the first 
contention of Mr. Shah must fail. 


5. The second contention taken by Mr. 
Shah is that there is no decree in favour of 
the present opponent Bachubhai Sankalchand 
and, therefore, he is not entitled to execute 
the decree. This contention of Mr. Shah also 
must be rejected because, the said Bachu- 
bhai Sankalchand Modi. is a transferee in 
respect of the suit premises in the aforesaid 
two revisions and he would have the same 
right to execute the decree which the judg- 
ment-creditor had, especially in view of the 
fact that'in the sale deed, the aforesaid 
Dahyagar Hiragar had transferred to the 
present opponent the right to recover posses- 
sion in respect of the suit premises. More- 
over, the present opponent in all the three 
revisions is appointed a receiver by this 
Court and hence also, he can proceed with 
the execution proceedings just as the original 
judgment-creditor Dahyagar Hiragar would 
have proceeded with. Section 146 of the 
Civil P. C. very clearly lays down that the 
proceedings initiated by or against any per- 
son can be carried forward by the representa- 
tive in the same manner as the original ap- 
plicant could. Mrs. K. A. Mehta, the learn- 
ed Counsel for the opponents in all the three 
revisions has relied on O. 21, R. 16 and sub- 
mitted that the application for execution by 
the present opponent can be carried forward 
as the transferee of the original. judgment- 
creditor especially in view of the fact that 
the lower Court had passed an order on 
Exh. 201 in the previous Darkhast No. 840/73 
which runs as under: 


“In my opinion, once a receiver is ap- 
pointed to manage these properties, what- 
ever interest the Darkhasidar has would be 
vested in the Receiver vis-a-vis his right to 
collect the rent to settle the disputes between 
the tenants and such ancillary reliefs that can 
be claimed from them. The disposal of 
Darkhast at the instance of the original 
plaintiff therefore would not be quite proper 
as the receiver has already stepped in and 
has requested that he should be made a 
party in this proceeding and be allowed to 
prosecute the Darkhast further. Shri P. B. 
Jani (Advocate) on the other hand urged that 
the receiver has not obtained any orders from 
the Court appointing hin: as Darkhastdar to 
prosecute this application and as such his re- 
quest should not be granted. It is not pos- 
sible to accept the contention of Shri Jani 
that without obtaining the order of this 
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Court, Bachubhi cannot prosecute this Dar- 
khast especially when the properties of which 
he is appointed receiver are also the subject 
matter of this execution. Hence I pass the 
following order :— 


Order :— 


The request of Bachubhai Sankalchand to 
be made a party in execution application 
No. 840 of 1973 is granted and is made a 
party to step in in place of Dahyagar Hira- 
gar with a view to further execute the de- 
cree” 


6. It may be noted that this order of the 
Court below was not challenged and is in 
force till today. This contention of Mrs. 
Mehta is correct and is accepted with regard 
to the suit premises in respect of the first 
two revision applications. Mr. Shah has 
heavily relied on Order 21, Rule 97 and con- 
tended that even if it is held that the pre- 
sent opponent is entitled to carry forward 
the present execution application, he would 
be entitled to only symbolical possession and 
cannot evict the present petitioners who are 
in actual physical possession of the suit pre- 
mises. The contention of Mr. Shah is fallaci- 
ous. The present petitioners are claiming to 
be in possession through the persons who 
themselves have no right, title or interest in 
the suit property and, therefore, they cannot 
transfer any right which they themselves do 
not have. The mere fact that the petitioners 
were inducted in the suit premises at the 
time when the suit and the appeal proceed- 
ings were going on and the final decree had 
not yet been pronounced is not a sufficient 
ground to give the present petitioners any 


Taramati v. Bach ubhai Sankalchand 


order as to costs. 


title better than what their transferors ulti- 
mately were held to have got. Mr. Shah has 
relied on the Divisicn Bench judzment of 
Bombay High Court in Ganesh Narayan Kul- 
karni yv. Ganesh Ramchandra Jeshi, AIR 
1971 Bom 16 wherein it was held that a pri- 


vate purchaser of the property in dispute 


cannot make an application under Order 21, 
Rule 97. Mrs. Mehta has submitted that the 
ratio in this case is not applicable to the pre- 
sent case because, the transfer of interest in 
that case had taken place subsequent to the 
order passed by the executing Court reject- 
ing the Darkhast and, therefore, it operated 
as res judicata; whereas in this case, no such 
order has been passed by the executing 
Court. Mrs. Mehta has also contended that 
in the Bombay case the executing Court had 
not passed any order under Order 21, R. 16 
whereas in the present case there is such an 
order as set out above. Mrs. Mehta’s sub- 
mission is correct and the same is accepted. 


7. In the result, all the three petitions 
must fail and the rule is discharged with no 
Interim stay is vacated, 


8. At this stage Mr. R. N. Shah states 
that the operation of the present judgment 
and order be stayed for a period of six weeks 
to enable him to take such legal steps as may 
be available to him. His request is reason- 
able and the same is granted. The operation 
of the present judgment: and order is stayed 
for a period of six weeks. 


Petitions dismissed. 
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Ex-servicemen (Reservation of Vacancies in H. P. 
Judicial Service) Rules (19&1), Pre. — See Consti- 
tution of India, Art. 309 (July) 784 (FB) 


Himachsa! Pradesh Abolitien of Big Landed 
Estates and Land Reforms Act (15 of 1954) 
See under Tenancy Laws, 


Himachal Pradesh Agricultural Produee Markets 
Act (9 of 1970), S. 1 ~ Acplicability — Articles 
of sale falling within deficition of agricultural 
produce purchased from p ace outside Himachal 
Pradesh —Even then Act is epplicable (Oct) 97D 
——~5Ss,3, 4 — Notifications ander — Providing of 
all facilitiss under the Ac- is not a precondition 
for enforcement of the Act and issuing of noti- 
fications u/ss, 3 and 4 (Oct) 97B 
——-5s, 3,4 — Publication cf notification — Non- 
compliance with R. ő framed wunder the Act — 
Even if there is any omission in this behalf, 
nctification published under section 3 or 4 shall 
have full force (Oct) 37E 
— 5, 4—See also Ibid, S, 3 (Oct) 97B, C 
~——S, 4—Market-fee charged by Marketiag Boaré 
and Market Committees — Mot a tax but is a levy 
of fee for which in return services have to be 
rendered (Oct) 97A 


Himachal Pradesh Genera’ Clauses Act {16 of 
1969}, S. 2 (25) — See Panchayats — H, P, Pan- 
ehayati Raj Act (1970), S. 9 (5) (g) | (Dec) 1235 


Himachal Pradesh Judicial Service Rules (1973), 
Prrt IHI, R.5 (9), cl, (ii), Proviso — See ; 
(I) Constitution of India, Art, 226 
_ (Jul) 78C (FB) 
(2) Constitution of India, Art. 309 
(Jul) 784 (FB) 
(3) Constitution of India, Art. 341 
(Jul) 78B (FB) 


Himachal Pradesh Municipe! Act (19 of 1968) 
See under Municipalities, 


Himachal Pradesh Nautor Land Rules (1968): 
R, 12, Proviso — See Ibid, R. 29 (Jan) 1B (FB) 


"Rre 29 and 30 -~ Party obtaining grant èf 
nautor land by practising fraud -Suo motu review 
or revision — Limitation — It is thres vears from 
date of uncovering of fraud in view of limitation 
provided for under Art, 56 of Limitation Act ie 
such cases (Jan) LA (FB) 


noeeRr, 29 and 30 and 12 and Proviso — Suo motu. 
review or revision of grant of land for purposes 
of agriculture, horticulture, constructing water- 
mill or water channel — Grant not obtained by 
fraud — Limitation is three years and not one 
year, ILR (1979) Him Pra 35, Overruled, 

(Jan) LB (FB) 
—mRr, 29,30 and 19 — Exercise of power of suo 
motu review and revision after grant of patta — 
Not subject to condition in patta providing for 
reference of dispute to arbitration. ILR {1979} 
Him Pra 35, Overruled, (fan) 1C (FB) 


R, 30-—~See Ibid, R, 29 (Jan) LA,B,C (FB): 


So Pradesh Panchayati Raj Act (19 ef- 
See under Panchayats, 


Himachal Pradesh Relief: of Agricultural In-. 
debtedness Act (17 of 1976) 
See under Dept Laws, 


an Pradesh Urban Rent Control Act (23 of: 
See under Houses and Rents, 


Hindu Law — Partition — Suit for — Appoint. 
ment of receiver — Rule as to (May) 62 


Hindu Succession Act (30 of 1956), S, 14 (1)—See- 
Punjab Pre.emption Act (1913), S. 15 (1) (a), 2 (b) 
(Dec) 118 (FB) 


HOUSES AND RENTS 


<cHimachat Pradesh Urban Rent Control Act 
(23 of 1971), S. 2 (c) — See Ibid, S. 14 (Sep) 954. 


~ SS, 14, 2 (e) — Suit for eviction —Rented pre. 
mises property of wakf board — Person appointed 
as Mutawalli for managing property and receiving’ 
rent — Ís “landlord,” entitled to file suit for evic- 
tion . (Sep) 954A. 
—S, 14 — Suit for eviction on ground of non- 
occupation of premises by tenant for particular: 
period — Occasional visit by tenant amounts to 
non-oceupation (Sep) 95B. 
-~ §. 14 (2) (ii)—Eviction of tenant on ground of 
sub-letting — Tenant is Hable to eviction only if 
it is proved that sub-tenancy in favour of sub=. 
tenant came into existence after the commence- 
ment of the Act (Dec) IZLA 
mS, 2} — Revision — Concurrent findings ef 
fact by authorities below that sub-tenancy was 
created by the tenant before the commencement 
of 1971 Act — High Court will not interfere 
(Dec) 121B- 


Land Acquisition Act (1 of 1894), S. 13 —See also 
Civil P, C. (1908), O. 22, R. 3 (Apr) 42G 
~ SS, 18, 26, 53 — Reference —Death of claim. 
ant after reference is made — Court cannot pass. 
award unless his legal representatives are brought 
on record — Order 22, Civil P. C, is applicable. 
to proceedings on reference uader S, 18, ALR’ 
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Land Acquisition Act (contds) . 
1964 Madh Pra 171, AIR 1988 Cal 314, AIR 1970 
‘Pat -209 and AIR 1974 Pat 176, Dissented from. 
(Apr) 424 
——S.18 — Proceedings under — Not a ‘suit’ — 
Application under O, 22, R. 8, C. P. C, for bring- 
‘ing legal representatives of deceased claimant un 
record — Provisions of limitation Act do not 
apply — Application should be made within 
reasonable time, ILR (1963) 2 Punj 442 and AIR 
1978 Delhi 129, Dissented from, (Apr) 42B 
——Ss. 18 (2) and L8 (3) — Court of reference — 
Has powers to test validity of reference. AIR 
‘1978 Punj and Har 27 held no longer good iaw in 
-yiew of AIR 1979 SC 404 (May) 534 
——§, 18 (8) — Rejection of reference on the 
ground of limitation — No issue framed on ques. 
tion of limitation ~Adequats opportunity — What 


„amounts May) 53B 
—=—§, 23 — Acquisition of land ~Determination of 
compsnsation (Dee) 118B 
——S. 26 — See Ibid, S. 18 (Apr) 42A 


—-S, 28 — Acquisition of Land — Fixation of 
market value—Mere production of revenue muta. 
ions of adjacent lands for that.purpose is in- 
sufficient —Actual sale price and circumstances of 
-sale must be proved by claimant (Dec) 1184 
—— S, 48 —Withdrawal from acquisition — Award 
made and possession taken by Governmeat — 
‘Provisions of S. 48 cannot be invoked (Sep) 92 
—=-§, 53 — See Ibid, 8, 18 (Apr) 42A 


Limitation Act (86 of 1963), S. 5 — Civil P, C. 
(1908), O. 22, R. 3 (Apr) 42C 
——- Art, 56—See Himachal Pradesh Nautor Land 
‘Rules (19868), R. 29 (Jan) 1A (FB) 
—-Arts, 64, 65 — Adverse possession — Transfer 
of property in favour of minor — No adverse pos. 
-session can be claimed against him — Transfer 
«would be yalid even A was son of transferor 
(May) 57C 
—Art, 65—See Ibid, Art. 64 (May) 57C 
——Art, 120 —See Land Acquisition Act (1894), 
§, 18 (Apr) 42B 
——Art, 121 — See Land Acquisition Act (1894), 
S. 18 (Apr) 42B 
‘Motor Vehicles Act (4 of 1939), S. 110 — See Ibid. 
S, 110-A (Jan) 11B 
——Ss, 110-A, 110 and 110:B — Accident—Truck 
belonging to Government and driven by Govern- 
«ment driver falling in Khud due to sagging of road 
—Negligence on part of driver. absent — Claim 
under S. 110-A against Government as owner of 
‘road is not maintainable (Jan) 11B 
—=-S, 110-A — Application for compensation — 
Applicant withholding truth leading to accident 
—Adverse inference can be drawn against him 
(May) 50 
—S. 110-B—See also Ibid, S. 110-A (Jan) 11B 
——Section 110-B — Accident — Truck falling in 
Khud due to sagging of road — Defect in road 
latent and not patent — Driver held was. not 
negligent (Jan) LLA 
——§. 110-B—Accident — Boy of nine years vic. 
“tim of accident ~Negligence on the part of driver 
—Proof of driver removing victim immediately 
‘to Hospital — Driver cannot be said to be not 
negligent (July) 87A 
—~§.110-B — Accident—Boy of nine years vie- 
tim .of accident — Victim losing memory and 
‘control on movement of limb — Compensation 
—Determination of (July) 67B 
——Sec, 110-B — Punjab Motor Vehicles Rules 
£1940), R. 4,60 — Vicarious liability of owner for 


Limitation Act (conéd.) 
rash and negligent driving of vehicles by his 
servant — Extent (Sep) 89 


MUNICIPALITIES 


-Himachal Pradesh Municipal Act (19 of 1948), 
S. 67. — Assessment :list—Amendment of —-Power 
of Municipal Corporation as to (Dec) 126 


-Punjab Municipal Aet (8 of 1911), S. 67.— 
See Municipalities ~ H, P. Municipal Act (1968), 
S, 67 ' (Dec) 128 
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PANCHAYATS 


—Himachal Pradesh Panchayati Raj Act (19 of 
1970), S. 8 (5) (zg). — Sae also Ibid, S, 168 

(Dec) 123A 
= Section 9 (5) (g) ~ Election—Disqualification 
of candidate — Candidate if a servant of local 
authority l (Dec) 123B 
—-Section 9 (5) (g) — Election —Disqualification 
of candidate if a salaried servant of State Gov- 
ernment (Dee) 123G 


~ Sections 168, 172, 9 (5) (g) —Election petition 
Application for amendment — Limitation 
(Dec) 123A 
mma S, 172 ~See Ibid, S. 168 (Dec) I23A 
Pre.emption, —~ Sale in favour of several vendees 
jointly — Sale is one and indivisible — Pre-emp- 


tor cannot bring a suit for a portion of land 
' (Apr) 86A 


Punjab Motor Vehicles Rules (1940), R. 4.60. — 
See Motor Vehicles Act (1939}, S. 110-B (Sep) 89 


Punjab Manicipal Act (8 of 1911). 
See under Municipalities, 


Punjab Pre-emption Act (1 of 1913), Section 
15 (1) (a), (2) (b).—Right to pre-empt under S, 15 
~- Widow's life estate —;Conversion thereof in 
full ownership by virtue ot S$. 14 (1) of Hindu 
Succession Act — Sale therreof thereafter — Per- 
sons under S. 15 (2) (b) and not under S. 15 (1) (a) 
have right of pre-emption: AIR 1976 Punj & 
Har 157 (F B) and (1987) 69 Pun L R 475, 
Dissented from (Dec) 113 (FB) 


Punjab Teaancy Act (16'0f 1887) 
See under Tenancy Laws. 


Registration Act (16 of 1908) À 
9, 28 —~Sea Ibid, 5, 38 (1) (2) (Apr) 33A 
ew, 31—See Ibid, S, 58 (1) (2) (Apr) 33A 
comms, 3801) (2), 28 and 31—Scope — Examption 
of certain categories of persons from appearance 
at registration ofice —Ragistration of document at 
place of sueh person outside territorial jurisdic- 
tion of sub-registrar—Vali (Apr) 33A 


TENANCY LAWS 


~-Himachal Pradesh Abolition of Big Landed 
Estates and Land Reforms Act (15 of 1954) 
S. 11:—~ Punjab Security, of Land Tenures Act (10 
of 1953), 3s, 9, 23 — Punjab Tenaney Act (16 of 
1887), S. 45—Decree of eviction passed under 
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Act; 1953 came into force—Application by tenant 
for acqusitioniof proprietary rights ~Allowed 
Quly) 72 
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Tenarcy Laws — H. P, Abolition of Big Landed 
Estates and Land Reforms Act (conid.) 

tion of Big Landed Estates and Land Reforms 

Aet (1954) S, 11 (July) 72 

= §, 23—~See Tenancy Laws— Himachal Pradesh 

Abolition of Big Landed Estates and Land Reforms 

Act (1954), S. 11 (July) 72 


—Ponjab Tenancy Act {1E of 1887), S. 45—See 
Tenancy Laws—Himachal Pradesh Abolition of 
Big Landed Estates & Land Reforms Act (1954), 
(July) 7% 


Torts—Accideat ~ Liabiliy of Government as 
owners—See Motor Vehicles. Act (1939), S. 1104 


(Jan) 11B 
Transfer of Property Act (+ of 1882) 
wm S, 8—Immoveable pracerty — Meaning of 


Transfer of Property Act (contd.) 
Machinery and other articles not sold along with. 
house or land Machinery and other articles could: 
not be termed to be immoveable property 

(Mar) 27A 
——S, 11 (z)—Suiti for eviction—Plaintiff never 
accepting existence of relationship of landlord 
and tenant Question of denial of title does not 
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Act (1968), Art, 64 (May) 57C 
~ Wakf Act (29 of 1954), S. 9 (2) — See Houses. 
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Himachal Pradesh High Court 


Cea aena ee 


AIR 1982 HIMACHAL PRADESH i 
. FULL BENCH 


VYAS DEV MISRA, C. J, HIRA SINGH 


THAKUR AND VYOM PRAKASH 
GUPTA, JJ. 
Mangheru etec., Petitioners v. The State of 
Himachal Pradesh and oshers: etc., Respon- 
dents. 


C. W. Ps. Nos. 219 of 1980 and 24 of i981, 
D/- 27-7-1981. 

{A) Himachal Pradesh Nautor Land Rules 
(1968), Rr. 29 and 30 Party obtaining 
grant of nautor land by practising fraud — 
Suo motu review or reyis on — Limitation 
— It is three years from date of uncovering 
of fraud in view of limifatfion provided for 
under Art. 56 of Limifatior Act im such 
cases — (Limitation Act (1663), Art. 56). 

(Para 21) 


8) Himachali Pradesh Nastor Land Rules 
(1968), Rr. 29 and 30 and 12 and Proviso — 
Suo motu review or revision of grant of 
land for purposes of agricultare, horticulture, 
constructing water-mill or water channel — 
Grant not obtained by fraué — Limitation 
is three years and not one year. ILR (1979) 


— 


Him Pra 35, Overruled. 


‘ tion in obtaining the ‘grant, 


Ordinarily a period of three years should 
be considered reasonable for exercising the 
powers of review or revision where the land 
is given for agriculture, horticulture, con- 
structing water-mill or water channel and 
the grantee had not playeda fraud or decep- 
ILR (1979) 
Him Pra 35, Overruled. (Para 22) 

It is not correct to say that a period of 
one year is a reasonable time to exercise 


fY¥/1Y/D903/81/SNV j 
1982 Him. Pra./1 I G—2°-30 


such powers where the land is given for the 
aforesaid purposes on the ground that the 
fruits of these operations can be reaped 
within one year. Doing so would be to 
overlook the provisions of R. 12. This rule 
grants a period of two years to the grantee 
for carrying on the operations for which 
the land has been granted. In other words, 
a grantee may wait for more than one year 
before carrying out the necessary operations. 
Proviso to this rule extends the period of 
two years in certain cases. It is only after 
the grantee has started utilising the land 
granted to him that the grant will become 
public knowledge. And it is only thereafter 
that persons affected by it may challenge 
the grant. ILR (1979) Him Pra 35, Over- 
ruled. (Para 22) 


(C) Himachal Pradesh Nautor Land Rulez 
(1968), Rr. 29, 30 and 19 Exercise of . 
power of suo motu review and revision after 
grant of patta — Not subject to condition 
in patta providing for reference of dispute 
to arbitration. ILR (1979) Him Pra 35, 
Overruled. 


It is not correct to say that after the 
order of grant has been set aside in exercise 
of the suo motu powers conferred by Rr. 29 
and 30 and if the Government thereafter 
was to resume the land then the only remedy 
with the Government is to invoke the arbi- 
tration clause in the patta and get the deci- . 
sion of the Arbitrator. This indeed would 
be making the Arbitrator sit on the judg- 
ment passed by the competent authorities 
under the Rules. Neither. there is any ex- 
press provision in the rules nor any intend- 
ment in condition No. 7 of the patta that 
the Arbitrator is clothed with the powers 


of sitting in judgment on orders passed by 


¥ 


Civil Writ Petn. No. 


-Tehsil Jogindernagar, District 


-the Special Collector. found that 


2 H. P. 

the authorities under Rr, 29 and 30. ‘The 
conditions of the patta have to be subject 
to the provisions of the rules (R. 19). ILR 
(1979) Him Pra 35, Overruled. (Para 30) 
Cases Referred: Chronological Paras 
[LR (1979) Him Pra 35 1, 19 
AIR 1964 SC 1536 i 25 
AIR 1959 SC 1357 i 27 


Bhagat Ram Sharma, for Petitioners; 


Inder Singh, Advocate General and M. L- ' 


Sharma, for Respondent No. 3; Kapil Dev 
Sood and Devinder Gupta, as Intervenors. 


-V. D. MISRA, C. J.:— The Full Bench 
was constituted .to reconsider some 'of 
points decided by a Division Bench of this 
Court in Bercy Chauhan v. State, ILR (1979) 
Him Pra 35. 


2. We may notice the relevant facts of 
219 of 1980. The 
land, measuring 

‘Suka_ Bag, 
Mandi, vide 
order dated 23rd August, 1972 of the 
S. D. O. (Civil), Jogindernagar, District 
Mandi, under the Himachal Pradesh Nautor 
Land Rules, 1968. Thereafter a patta was 
issued under R. 18 (c) on 19th June, 1973. 
Respondents Nos. 3 and . 4 challenged - the 
grant by way. of an appeal before the Spe- 
cial Collector, District Mandi., This. appeal 
was dismissed., on 27th June, 1975, Though 
the peti- 
tioner was holding land in excess of 20 bighas 
at the time of the grant of the land, he re- 
fused to interfere on the ground that the 





granted . 
in village 


petitioner was 
7 bighas 9 biswas 


petitioner had already built a house and a 


"shop on a part of the land granted to him. 


Divisional Commissioner who by his 
dated 16th Feb., 
Tevision to the Financial Commissioner. 


These respondents went in revision to the 
-order 
‘the 
The 


petitioner also appealed against’ ‘the order -of 


1977, recommended: 


_the Divisional Commissioner to the ` Finan- 


7. 


- cial Commissioner. The Financial Commis- 
‘sioner by his order dated 15th July, 


- 1980 
revoked the grant to the extent of 4 bighas 
9 biswas and allowed the petitioner:: to re- 


‘tain.2 bighas 9 biswas of land on which he 


had constructed a shop and a house.: He 
further directed that since’ the shop. had 
been constructed without authority, the- peti- 
tioner should pay the ` prevailing - market 


price of the land. The. Financial.. Commis- 
‘sioner had revoked the grant on the ground 


that the petitioner had sufficient : income and 


was holding more ‘than 20 bighas: of land 


3. The petitioner’ ‘contends, amongst 
others, that respondents Nos. 3 and ‘4 never 
raised any objections before the grant of 


Mangheru v. State (FB) 


-or modify the grant after 


-Percy Chauhan is made the basis 
contention that after one year of the grant 


= ““Nautor Land” [means the right 


‘in this behalf for 
tioned in R. 5 


mt “Eligibility for nautor land —. 
‘the widow and the children of .a member ot 


ID ee rg 


| A. I. R. 


the nautor land and issuance of patta and, 
therefore, had no right to challenge the 
grant, and that the Financial Commissioner 
had no jurisdiction or; authority to cancel 
the issuance ofa 
patta. It is contended| that the only alter- 
native for the State after the issuance of 
patta is to refer the matter for arbitration 
of the competent authority. The case of 
of the 


cancelled by 


of patta the grant cannot be 
is to 


the authorities and the only _ remedy 


-have the matter decided by an Arbitrator. 
the. - 


4. We allowed other lawyers to intervene 
in view of the fact that similar points were 
raised by them .in other writ petitions. 


5. The Himachal l Pradesh Nautor Land 
Rules, 1968 define what a nautor land is. 
Rule '‘3`is the definition section. Clause (a) 
of this rule defines hautor ‘land thus: S 
to uti- 
lize, with the sanction of the competent au- 
thority waste land owned by the Govern- 
ment outside the towns, outside the reserved 
and demarcated protected forests, and out- 
side such other aréas as may be notified 
from time to time! by the State Government 
any of “the purposes’ men- 


zenaz £24 KH OH 


anena, 


6. Clause (d) defies 
following words : | | 
“ “Resident” means a bona ` fide resident 


“resident” ‘in the 


of Himachal Pradesh who either holds land 


in a. revenue estate or has seasonal abode 
and has been living there from generation to 
generation and fincludes such bóna fide 
estate artisan, landless, agricultural labourer 
permanently settled in the particular Revenue” 
Estate for not less than 9 years" and works 
there for profit a gain, oe 


7., Rule 5 Jays down _ the “_purposés for 
which the nautor land may be granted. 
Rule 6 provides for the maximum ‘limit of 
grant for various purposes. Rule 7 lays 
down the categories of persons eligible for 


the grant of navtor land. This rule reads: 
Save for 


an armed force or semi-armed. force, who 
has laid down | this life for the. country (whose 


widow and children will be eligible for grant 


anywhere within the Tehsil. subject. to the. 
conditions mentioned in the Wajib-ul-arj in 
Tespect of the., areas where the land applied 
for is situated) no one who is not the resi- 
dent in the estate in which the land applied 
for is situate! shall be eligible for the: grant, 


Every resident of the estate in'. which the 


“tenants, or. as lessees -either 
collectively, or have an income of ‘less than 
Rs. 2,000/- per annum from all sources in-' 


1982 


land applied for- lies will- be eligible in the 
following order of ' preference —. poe a tes 

(a) Such persons who have less than- ten 
bighas of land, whether as’ Cwners, Or- 


cluding lands. .Provided that in this cate- 


gory a dependant of one whc has laid down 


his life for. the defence of the country shall 
get preference over his- counterparts; ' 


(b) Scheduled Castes and Scheduled Tribes” 


applicents; 

(c) The dependants of fhcse who have 
laid down their lives for the defence of the 
country. Service for the ‘defence of the 
country will mean service~in ‘a ‘uniformed 
force as well as in the capacity of civilian, 
so long as the death occurs on a front, be 


«it military or civil; 


(d) Serving personnel in the armed yen 


and Ex-service men; 
(e) Panchayats; and 
(f) Others: 


Provided that a bona fide zandless resident 
of Spiti shall be eligible for the grant of 
land in Nautor within the Spiti Sub Divi- 
sion.’ 


8. Rule 8 lays down the. 
rule nor with R. 8 (A). 
the charges which have to be -paid by the 
persons to whom the land i: granted. The 
next provision with which ve are concern- 
ed in this case is R. 12 which lays down the 
circumstances under which the grant | may 
_, be cancelled and the land resumed. This is 
~ in the following terms: 

“Resumption — The grant of nautor land 
shall be cancelled and the hand granted re- 
sumed by the State Goverament without 


‘payment of ay compensatio: in the follow- 


* 


< water channel,. the grantee fzils to 


ing events — 

(a) If in the case of ordirary agriculture, | 
the grantee fails to break tke land granted 
to him within two years fron the date of 
the patta; 

(b) H, in the case of horticulture, tbe 
grantee fails to plant the azea with fruit 
trees within two years from the date of the 
patta; 

(c) If, in the case of a water-mill and a 
set up 
the water-mill. or to dig out the water chan- 
nel, as the case may be, within two years 
from the date of the patta; 

(d) If, in the case of neutor for any 
other purpose the grantee feils substantially 


to start utilisation of the lamd for the pur- 
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as ` 
individually or! 


exceptions to- 
Rule 7 and we are not concerned. with this . 
Rue 9 lays, down ' 
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pose for which the nautor land ‘has © 
granted to him within two years of 
gant of the patta; o 02, oy, 
(e) -If the. grantee, at any time, 
lend for any -purpose other than the purpose 
fcr which the grant was. made to him;- . 
(£) If the grantee: or his legal representa- 
tive/successor alienates the land granted in 
nautor, within 15 years from the date of the 


been’ 
the: 


uses the- 


patta, or if he alienates it, at any time, for 


a purpose other than one ‘for which the 
lend was granted to him. . In the event of 
o-her kind of alienation the power of the 
Sate Government to cancel the grant and 


to resume the land shall govern the alenee: 


aso; and 

(g) If the grantee secures the sanction of 
tke nautor by suppression of material. facts 
ix his nautor application. 

Provided that the periods taid down in 
(£), (b), (c) and (d) shall: in each case, be 
counted after the removal of trees by the 
Forest Department/Deputy ~ Commissioner 
whenever -it becomes the - responsibility of 
that Department/Deputy -Commissioner to 
dspose of trees under these rules.” 

9. Rules 13, 
procedure for applications for grant of 
mutor land. An application for grant of 
mutor land has to be made in the ‘prescrib- 
ed form. It has to be in triplicate. It has 
tau be made to the S. D. O. (Civil) of the 
Snb-Division in whose jurisdiction the land 
asplied for is situated. The application has 


te be ‘accompanied - by a Tatima-Shajra 
(Supplementary map) indicating the boun- 
ries of the land applied for. On receipt 


ci the application the concerned S. D. O. 
(Zivil) is required to cause it to be entered 
im the special register referred to in the 
Rules. The‘ original application -is to be 
retained by the office of the S. D. O. (Civil) 
while one of the copies is to be sent to the 
Girdawar Kanungo, and second to 
Gram Panchayat of the area and the Forest 
Cifficer of the territorial range for . their 
comments. - It is the duty of the Girdawar 
Eanungo to visit the spot and check 
‘Jatima-Shajra and make a special note of 
“proximity of any forest, 
existing cultivation water channel, a public 
soring, the slope of the land and record a 
€etailed report in respect of trees standing 
cr lying on the land applied for, if 
vith particulars of their kind”. He 


æplied for is suitable for the © purposes for 


which it is intended to be used;: and the ex- -> 


ra 


14 and 15 lay’ down the 


. the . 


the . 


road, path,” 


any, 
| is ‘also | 
ty report, amongst others whether the plot- 


tent, nature and validity of the objections, if - 


aay. Clause (e) of R. 14 lays down the 


b aw 


: within 6 months. 


- missioner where there is no S. D. O. 


. grantee as decided by the 


4-H. F. 


ing words: 


“The Gram Pandaya on receipt of the 
application shall issue ə proclamation calling 
on any person who may have any objection 
to the grant of the nautor, to make his ob- 
jection. A period of one month shall be 
allowed for receiving objections, if any. 
After the expiration of the said period of 
one month the Gram Panchayat shall con- 
sider these objections and record its report 
on the existing rights in the land and the 
objections to its grant, if any, and return 
the application to the Tehsil Revenue Officer 
within 6 months from the date of receipt 
thereof. 

In case the Gram Panchayat fails to make 
fis report and return the application within 
the stipulated period of 6 months, it shall 
be presumed that the Gram Panchayat has 
no comments to offer and the application 
thall be processed further accordingly.” 

10. The Forest Range Officer is required 
to return the application with his comments 


full details of the trees standing or lying on 
the land and their value. All the reports 
are to be put up before the S. D. O. (Civil) 
within 9.months from the date of the appli- 
cation. Within 3 months of the putting up 
of the application | with the reports the 
S. D. O. (Civil) is to decide about the grant 
of nautor Jand. 

Ii. Rule 18 lays 


down the procedure 


after sanction of the nautor lands. It is in 
the following terms: 

“Procedure after sanction of nautor 
Jands — 


(a) After nautor land has been sanctioned 
by the S. D. O. (Civil) or the Deputy Com- 
(Civil) 
under R. 16 for any of the purposes men- 
tioned in R. 5 (a) and (b) ante after the 
creation of the demand, shall communicate 
the dues payable to the Government by the 
S. D. O. (Civil) 
or the Deputy Commissioner where there is 
no S. D. O. (Civil) in quarterly instalments 
aot exceeding four thereof; interest free, 
with advice to the grantee for depositing the 
first instalment within one month from the 
date of receipt of notice by him. In case 
the grantee chooses to pay the dues in Jump 
sum he will have the option.to do so. The 
grant of the patta and mutation in 
cases. where the grantee will avail himself of 
the concession of making payments in in- 
stalments shall stand postponed until. full 
payment has been made..- But: the possession 
of the land ‘granted: to him shall be deliver- 
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He is. required to give. 


such. 
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ed on deposit of the first instalment. The 
failure of the grantee to pay any of the in- 
Stalments punctually will render the grant 
liable to resumption and the amount already 
paid to forfeiture. Patta will be issued 
forthwith in such cases where full payment 

may: be made in lump sum after the expiry 
of the period for filing an appeal; 


(b) After the expiry of the period pre- 
scribed for filing an. appealfrevision ihe 
patta shall be issued under the seal and 
signature of the Collector of the District to 
whom it will be put up by the Tehsil 
Revenue Officer, after due completion; 


(c) After the execution of the patta in 
Form (D) for purposes other than Horticul- 
ture and in Form (Œ) for Horticulture, the 
mutation memorandum in Form (B) shall be 
completed in the office of the S. D, O. (Civil) 
and issued under his signatures to the 
Revenue Officer of the area concerned for 
entry and- atiestation of mutation. After 
the needful has been done, the mutation 
memorandum shall be returned to the 
S. D. O. (Civil) who will have it placed on 
the original Nautor File; 


(d) Government dues payable in . respect 
of the grant of nautor lands for the water- 
mills, thrashing floor and for building sub- 
servient to agriculture or construction of 
residential houses will have to be paid in 
lump sum; and . 

(e) The amount realised from the grantee 
will be credited into the treasury in the fol- 
lowing manner :— 


(i) The nazrana on land, under head 
“IX-Land Revenue”, 
(ii) The price of trees, as “Forest in- 


come . 


12. Rule 19 reads thus : 

“Grantee bound by the conditions of the ` 
Patta — Subject to the provisions of these 
rules, the grantee’ shall be bound by the 
conditions of the patta,” 


13. Rule 21 requires the S. D. O. (Civi) 
to send a copy of the order passed by him 
within 15 days of the sanction of the nautor 
land to the Gram! Panchayat and the depart- 
ment concerned in every case in which ihe 
resident/residents of the -area or the depart- 
ment had opposed the grant to enable the 
objectors to file an appeal to the Deputy. 
Commissioner. 

14. Rule 22 grants a period of two years 
to the grantee toiutilize the land for the 
purpose for which it has ‘been granted, It 
reads: | es 
` “Report, to be ‘submitted: hes the - eae ae 
In the: case of ` nautor land granted- for 


ł 
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agricultural or horticultural purposes, the 
patwari of fhe area shall report, immediate- 
ly on the expiry of two years from the 


grant of the nautor land, whether the land . 
- has been brought under. cultivation/planta- 


tion by the grantee. In the case of nautor 
land granted for a water-mill, he shall re- 
port, immediately on the expiry of two 
years whether the mill has been started, and, 
if not, yet whether at least construction of 
‘the mill has substantially begun. In other 
‘case he shall report at the expiry of two 
years, whether any substantial start has been 
made for the use of the land for 
pose it was granted giving details thereof. 
The date on which the above report is due 


from the Patwari shall be entered in the 

appropriate column of the Misal Band 

Register. <i 
Explanation —— The Patwari shall at the 


- time of inspection of each harvest (Girda- 


wari) make specific entries about the use of. 


which each field number granted as nautor 
land has been put to.” 
15. Rule 24 gives a right to the grantee 


to be heard before the grant, is cancelled 
and the land resumed. It reads: ~ 
“Defaulter to be called before’ resump- 


tion. —- When the S. D. O. (Civil) is satis- 
fied that a grantee has committed a breach 


of the conditions of his grant, he shall be- 


fore ordering resumption under these rules, 
give the grantee an opportunity to appear 
and state his objections to the cancellation 
and resumption, and, having recorded- the 
statement, he may either (a) extend ihe 
period for the fulfilment of the conditions 
of the grant by one year for valid reasons 
fo be recorded in writing or (b) recommend 
to the Deputy Commissioner that a longer 
extension of time may, be granted within 
which to fulfil the conditions or that the 
breach of conditions may be condoned with 
or without payment of penalty, or that the 
grant may be resumed.” . 

16. Rule 26 relates ü resumption of 
possession. Ji is in the following terms: 


“Resumption of possession— When an 
order for resuming the grant has been pass- 
ed by the competent authority, possession 
of the nautor land shall be taken back: by 
the Tehsil Revenue Officer in accordance 
with these rules and delivered back to the 

department to whom it originally belonged.” 


17. Rule 28 gives a right of an appeal 
to the aggrieved person whereas Rule 29 


gives a right of review and . R. 30 provides 


‘for revisions. 
18. The first question which — falls ` 
determination is about, the time within which... 
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the powers of review and revision can be 


exercised. -Jt is necessary at this stage to 
read Rr. 29 and 30: | 
“29. Review — The Financial Commis- 


sioner or the Commissioner or the Deputy 
Commissioner or the Revenue Assistant may 
either of his own motion or on the applica- 
tion of any party interested, review, and on 
so reviewing, modify, reverse or confirm any 
order passed by himself -or any of his pre- 
decessors in office, provided as follows :— - 

(a) When the Revenue Assistant thinks it 
necessary to review any order, he shall first 
obiain the sanction of the Deputy Commis- 
sioner. 

(b) When the Commissioner or the Deputy 


-Commissioner thinks it necessary to. review 


any order which he has not himself. passed, 
be shall first obtain the sanction of the 
Financial Commissioner in the case of the 
Commissioner and the Commissionér in the 
case of the Deputy Commissioner. 


(c) The application for review of an ordei 
shall not be zntertained unless it is made 
within 90 days from the passing of the order 
and unless the applicant satisfies the Finan- 
cial Commissioner or the Commissioner or 
the Deputy Commissioner or the Revenue 
Assistant, as the case may be, that he had 
sufficient cause for not making the applica- 
tion within that period. ‘ 

(d) An order shall not be modified or re- 
versed in review unless reasonable notice 
has been given to the parties affected thereby 
to appear and be heard in SPPON of e 
order. 


(e) An order against. which an appel has 
been preferred shall not be reviewed. 


30. Revisions— (i) The Financial Com- 
missioner may at any time call for the re- 
cord of any case pending before, or dispos- 
ed of by any officer subordinate fo him. 

(ii) The Commissioner may at any time 
call for the record of any case pending be- 
fore or disposed of by any officer subordi- 
nate to him. | 


(iii) If, in any case, in which the Commis- 
sioner has called for the record, he is of 
the opinion that the proceedings taken or 
order made should be modified or reversed, 
he shall report the case with his opinion 
thereon for the orders of the Financial 
Commissioner. 


(iv) The Financial Commissioner may in 
any. case called for by himself under sub-. 
rule (i) or reported to him under sub- 
rule (ii), pass such orders as he thinks fit:—. 
| . Provided that he shall not under- this rule 
` pass any., order Teversing „OF, modifying- any. 


6 H.P. 


proceedings or orders of the subordinate Re- 
venue Officer without giving the parties con- 
cerned an opportunity of being heard.” 


19, -It will be noticed that powers of revi- 
sion and review can be exercised suo motu. 
An application for review can also be made 
within 90 days. But there is no time limit 
for exercising suo motu powers. 


20. The Division Bench in Percy Chau- 
ban’s: case, (IER (1979) Him Pra 35) after 
considering various authorities observed thus : 


“In view of this position we conclude that 
the power of review contemplated by R. 29, 
and of revision contemplated by Rule 30, 
could be exercised only within a reasonable 
time. What is a reasonable time is a ques- 


‘tion of fact depending upon the peculiar 


facts and circumstances of each case. If a 
land is given for agriculturé. or horticulture 
or for constructing water-mill or water chan- 
nel. we think that ordinarily a period of one 
year to exercise the power of review or revi- 


sion may be considered reasonable in view 


of the fact that the fruits of these operations 
could be reaped within one year. However, 
if the Nautor land is granted for other pur- 
poses, such as construction of building for 
residence or construction of Dharamsala, etc., 
then having regard to- the facts of the case 
the period of time would be even less.” 
(emphasis supplied) 


21. Now, there is. no dispute that. the 
peculiar facts and circumstances of each case 
shouid determine ‘a reasonable time’. For 
example, if a grantee has suppressed material 
facts or has obtained the allotment by play- 
ing a fraud or a deception ‘the reasonable 
time’ will have to be determined with refer- 
ence to the time when the fraud or decep- 
tion came to light. Various cases where a 
party had concealed material facts and suc- 
ceeded in obtaining the allotment have come 
to our notice. We cannot allow a party to 
reap the fruits of his deception or fraud 
simpiy on the ground that it had: successfully 
kept them concealed over a sufficiently long 
period_of time. However, once the fraud is 
uncovered then action is required to be taken 
within a reasonable time thereafter. Arti- 
cle 56 of the Limitation Act lays down a 
limitation of three years from. the date of 
the knowledge of fraud, and we are of the 
opinion that it will be reasonable to lay down 
that ordinarily within a period of three. years 
from the date of knowledge of fraud the suo 
motu powers can be exercised. | 


' 22. We, however, do not agree with the 
{Division Bench that a period of one year is 
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a Teasonable time to exercise such powers! 
where the land is given for agriculture, horti-| 
culture, or for constructing water-mill or 


- Water channel. It appears that the reason] 


given by the Division Bench is that the fruits: 
of these operations could be reaped within 
one year. The Bench seems to have over- 
looked the provisions of Rule 12. This rule 
grants a period of two years to the grantee; 
for carrying on the operations for which the 
land has been granted. In other words, a 
grantee may wait for more than one year 
before carrying out the necessary operations. 
Proviso to this rule extends a period of two 
years in certain cages. It is only after the 
grantee has started utilising the Jand granted 
to him that the grant will . become public; 
knowledge. And it is only thereafter that 
persons affected by it may challenge the 
grant, We are, therefore, of the opinion that 
ordinarily a period of three years should be 
considered reasonable ` for exercising the 
powers of review or revision where the gran- 
tee had not played a fraud or deception in| 
obtaining the grant. 


23. The next question which falls for de- 
cision is whether the order of the grant of 
land can be reviewed or revised after the 
grant of patta, or the only remedy after the 
grant of patta is arbitration under condition 
No, 7 of the patta. It will be*recalled that 
under Rule 18 the patta has to be granted 
after the ‘grantee has paid the full amount 
demanded from him though posséssion of the 
land is to be delivered on the deposit of the 
first instalment in case the grantee is not in’ 
a position to pay the full amount forthwith. 
Clause (c) of Rule 18 requires the patta to 
be executed in various forms depending on 
the purposes for which the land has been 
granted. Rule 19 lays down: “Subject to 
the provisions of these Rules, the grantee 
shall be bound by the conditions of the 
patta.” Now Clause (7) is the arbitration 
clause in form D. It reads: 


“G) If any question of difference whatso- 
ever shall at any time hereafter arise between 
Government and the grantee in any way. 
touching or concerning this grant, or the con- 
structions, meaning, operation or ‘effect thers- ' 
of or of any clause therein contained or aa’ 
to the right, duties or liabilities of' either par- 
ties under or by virtue of this grant or touch- 
ing the subject matter of the grant or arising 
out of or in relation thereto then save in:so 
far as. the decision of any such matter bas’ 
been hereinbefore’ provided for and has been 
so decided the matter in difference shall be 
referred to the arbitration of the Judicial Se- 
cretary to the Government of Himachal Pra- 
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‘from the use of the words: 


, taken away by the arbitration clause. 


desh who shall have power to- decide any 
matter so referred ee the ee 
questions : 


‘(ay Whether: any: other provision has bean 


made in these presents for the decision of - 


any matter and if such provision has ‘been 
made whether it has been anally decided 3 ace 
cordingly, and 


(b) Whether the grant sheuld be termin ated 
er has been rightly termineted, and what are 
or will be the rights and cbligations of tho 
parties as the result of such termination. 


(ii) The decision of the arbitration shali be 
final and ‘binding aad: whem any matter so 
referred to arbitration invclves a claim for 
‘the award, increase or reducfion of a sum of 
money by way of compensation or any other 
payment or recovery of money, only the 
amount decided by Arbitrator shall be reé- 
coverable in nero of the dispute so refer- 
red.” 


24. “tt will ‘be noticed tat only where the 
differences have arisen “in any way touching 
or concerning this grant .. tate the 
matter shall be referred b arbitration. If 
the differences are arising ‘n respect of ‘this 
grant’ then the matter thas te be referred to 
the arbitration. ‘This intertion is clear also 
“save in so far 
as the decision of any suck matter has -been 
hereinbefore provided for ... ... ... ” More- 
over, R. 19 unambiguously provides that the 


conditions of the patta are to ‘be enforced 


subject to the provisions o: the rules. ‘Since 
‘Rules 29 and 30 provide for suo ‘motu rë- 
view and revision, this power could not “be 
It has 
to be remembered that ir the scheme " of 
things the patta may be granted | at a ‘very 
early stage and- the aggrieved ‘persons may 


be filing the appeals etc. im terms of R. 28.- 


An. application for review zan also be made 
under Clause (c) of Rule ‘29. It cannor be 
held that the moment the patta is granted 
the rights of other persors to file appeals 
and applications for review are automatically 
taken away. Indeed they are ‘not parties to 
the patta and they cannot de held bound by 
the arbitration clause. ` The arbitration clause 


‘cannot also take away the suo’ motu powers 


of review and revision granted to’: variour 
authorities. “We may at this “stage also re- 
‘eord that this arbitration clause has since 


‘been deleted by a gazette notification. dated 


.2ist September, 1974. 

25. The Division Bench ‘in Percy Chav- 
han’s case ‘held- that once the ‘patta has .been 
granted the arbitration clause will come into 
play on the basis of the Supreme Court deci- 
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sion in Mithoo Shahani v. The Union 
‘India, AIR 1964 SC.1535. The Bench hih? 
holding that Mithoo Shahani’s case Jays > dows 
that where an -order making an aliatment is 
set aside the title which:ia obtained on |the 
basis of the continuan: of that ordes also 
falls with it observed that: “the only excep- 
tion which is carved out by ‘the Supreme 
Court to this principle is of the cases where 
enything contrary is found either in ‘the rules 
or in the terms of the patta or sanad itself. i 
We have, perused the judgment of the Su- 
preme Court in Mithoo Stahani’s case. The 
principle ‘has been laid down in para’9 of the 
judgment. The relevant portion reads aay 








“It is manifest that a Sanad can ‘be law- 
fully issued only on the basi; of a valid 
order of allotment. If an order of allotment 
which is the basis upon which a grant is made 
is set aside it would follow, and the conclu- 
sion is inescapable faat the grant cannot 
survive, because in order that that grant 
should ‘be valid it should have been effected 
by a competent officer under a valid order. 
If the validity of that order is eifectively put 
an end to if would be impossible to main- 
tain unless there yere any express provi- 


sion in the Act or in mo rules that the grant 
‘still stands.” ~ (emphasis supplied) 


> 26. The only exception carved, therefore, 
was a provision to the.-contrary in the Act 
or in the Rules. We do not find any refer- 
ence being made to the patta or to the sanad. 


27. As already observed, in the instant 
case R. 19 makes the terms of the patta 
‘binding on the grantee except as provided! in 
the Rules. Rule 12, which has been repro- 
duced. above, lays down in Cl. (g) that if the 
grantee secures the sanction of nautor by 
suppression of material facts in his nautor 
application then the grant ‘shall be cancelled. 
Now this provision goes to the very root| of 
the order sanctioning fhe grant. In other 
words where the grant ‘has been obtained | by 
fraud or deception or suppression: of aoe 
facts, the patia itself shall be treated 


' bave been obtained by fraud. Tt is now sel 


settled that fraud not -only vitiates the con- 
tract but also the arbitration clause (Shiva 
Jute Bailing Limited v. Hindley and Company 
Limited, AIR 1959 SC 1357). Itis, there- 
fore, not correct to say that the word ‘ ‘grant” 
appearing in the arbitration clause includes 
the original order passed by the S. D. |O. 
(Civil) under Rule 16 to grant nautor land. 
28. The matter may be looked at from. hne 
other perspective. The order of grant 
under Rule 16 and ‘the subsequent execution 
of a patta on payment of dues under. R. 18 
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are two separate acts. The arbitration clause 
is not contained in the rules and until and 
unless patta is granted the arbitration clause 
is not binding on the parties.. The patta 
specifically lays down the purpose of the 
grant and specially describes the land grant- 
ed. It also lays down the obligations of the 
grantee in Clause (4). It will be noticed that 
the grounds of resumption contained in 
Clauses (a) to (f) of Rule 12 are mentioned 
under the heading “obligations of the gran- 
tee”. However, Clause (g) of Rule 12 does 
not find any mention in Clause (4) of the 
patta. Moreover, other obligations have also 
been put on the grantee. 

29. Clause (5) of the patta specifically 
states : 

“If the grantee fails to perform or com- 
mits a breach if any of the terms and condi- 
tions of the grant or suffers or permits such 
a breach of non-performance, the State Gov- 
ernment may at any time thereafter terminate 
the grant and resume possession of the land 


30. It is in these circumstances ‘hat 
Clause (7) containing the arbitration clause 
comes into play. The reference of “this 
grant” is a specific reference to the patta 
which after the recitals records: “Now this 
grant witnesses as follows”. We do not, 
therefore, agree with the Division Bench that 
condition No. 7 of the patta “is wide enough 
to cover even those cases where, in exercise 
of suo motu powers of revision and review, 
the grant is terminated or is proposed to be 
terminated on the ground that the order 
passed by the Revenue Assistant under R. 16 
was bad.” We also do not agree with the 
Division Bench that after the order of grant 
has been set aside in exercise of the sua 
motu powers conferred by Rules 29 and 30 
and if the Government thereafter was to 
resume the land then the only remedy with 
the Government is to invoke the arbitration 
clause and get the decision of the Arbitrator. 
This indeed would be making the Arbitrator 
sit on the judgment passed by the competent 
authorities under the Rules. Neither there is 
any express provision in the Rules nor do we 
find any intendment in condition No. 7 of 
the patta that the Arbitrator is clothed with 
the powers of sitting on judgment or orders 
passed by the authorities under Rules 29 and 
30. As,already discussed, the conditions of 
the patta have to be subject to the provisions 
of the Rules (R. 19). 


31. The last question which falls for deci- 
aion is as to who-‘can be an objector to the 
erant of nautor land to an applicant? Some 
of the provisions of these Rules do give an 
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person can object to the grant of .nautor 
land within one month from the issuance of 


a proclamation by the Gram Panchayat on 


receipt of the application for grant of nautor 
land. The objections are to be considered 


‘by the Gram Panchayat. After the S. D. O. 


has made a grant under Rule 16 he is re- 
quired to send a copy of the order passed 
by him within 15 days of the sanction of the 
nautor. land to the Gram Panchayat concern- 
ed so that the objectors may get a proper op- 
portunity to file the appeal to the Deputy 
Commissioner against the decision of the 
S. D. O. (Civil) (Rule 21). Rule 28 does not 
specifically lay down the category of persons 
who can appeal. Evidently any person whose 
interest has been adversely affected can ap- 
peal. 


32. Having answered all the points raised 
by the learned counsel for the parties, we 
direct that the petitions be placed before a 
Single Bench of this Court for disposal. 


Order accordingly. 
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Nisapali. Petitioner v. Smt. 
others, Respondents. 


Civil Revn. No. 11 of 1979, D/- 10-7-1981. 


Civil P. C. (5 of 1908), O. 22, Rr. 5, 4 — 
Claimant exclusive heir of deceased under 
will — District Judge leaving open the ques- 
tion to decide that he was exclusive legal heir 
— He could not be said to have refused to 
exercise jurisdiction vested under O. 22, R. 5 
— Further appeal can continue after death of 
deceased against surviving parties. 

Where the question as to whether the 
claimant was exclusive heir or legal repre- 
sentative of the deceased lady was left open 
by the District Judge in appeal by virtue of 
the will executed by such lady in his favour, 
the District Judge could not be said to have 
refused to exercise a jurisdiction vested him 
under Order 22, Rule 5, nor could be said 
to have exercised such jurisdiction illegally 
or with material irregularity, as neither the 
provisions of Rule 4 nor those of R. 5 of 
O. 22 could be attracted in such a case, 

(Para 7) 


Further, the appeal after the death of the 
deceased lady, who died during the pendency 
of appeal, could continue against the surviv- 


Gyatri and 


‘ing parties and that there was no necessity 
of impleading any third party as legal re, 
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indication. Clause (e) of Rule 14, which has: 
already been reproduced, shows that any: 


ai 
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presentative of deceased lady as it was no- 
body’s case that the appeal had abated for 
not impleading the legal representatives of 
the deceased. Thus- when no legal representa- 
tive was required to be’ impleaded on the 
death of the lady, there could be no question 
of any dispute arising between the parties 
inter se as to whether the claimant was the 
exclusive heir or the sole lezal representative 
of the deceased. (Para 15) 


` Further, a party who was already on the 
record of the suit in one capacity or the 
other need not be impleaced as legal re- 
presentative of any other arty to the suit 
who dies during the pendency of the suit. 
l (Para 15) 
' Kedar Ishwar, for Petitiomer. 


ORDER :— The petitioner has come up 
in revision against the order dated 21-12- 
_ 1978 recorded by the Acditional District 
~ Judge, Mandi on an application purporting 
to have been made under O. XXII, R 4 
read with S. 151 of the Code of Civil Pro- 
cedure on behalf of the respondents. 


2. The facts which have given rise to 
this revision petition are nct very much in 
dispute. The present pettioner Nisapatti 
brought a suit in the Court of Subordinate 
Judge, Mandi against his trother Lekh Raj 
and his mother Smt, Achhci for a declara- 
tion that certain property zs detailed in the 
suit was ancestral in nature in which all the 
three parties named above had equal share 
and that the same was liab for partition in 
accordance with such shares. Shri Lekh 
Raj the brother of the pettioner contested 
the suit claiming that he was the exclusive 
owner of the property in question as it was 
his self acquired property. Smt. Achhri the 
mother of the petitioner Gd not contest. 
Shri Lekh Raj expired dur:ng the pendency 
of the suit and the present respondents were 
impieaded as his legal representatives. The 
suit was ultimately decreed in favour of the 
petitioner-plaintiff, _ 

3. The respondents then preferred an ap- 
peal against the judgment and decree of the 
trial Court which was assigned for disposal 
of the Addl. District Judge, Mandi. During 
the pendency of that appee! Smt. Achhri 
the mother of the petitioner and who had 
been impleaded as respondent No. 2 in the 
appeal expired. After the death of Smt. 
Achhri, the respondents wko were the ap- 
pellants before the Additioral District Judge 
made'an application purporting to be under 
O. XXII, R. 4 read with S. 151, C. P., C. 
praying that the name of Smt. Achhri re- 
spondent be struck off from the appeal in 
order to proceed further wah the case. It 
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was alleged by the respondents in. their ap- 
slication that Smt. Achhri respondent had ` 
eft no other heir except the parties to the 
itigation and as such her name needed to 
>e struck’ of. k 


4. In reply to that application the pre- 
zent petitioner while admitting the factum 
>f death of Smt. Achhri contended that vide 
her Will dated 9-5-1978, the deceased had 
bequeathed all ‘her properties in his ‘favour 
who alone was, therefore, competent to re 
present the estate of the deceased. The peti- 
tioner accordingly prayed that after deter- 
mining the question in accordance with tho 
provisions of O. XXII, R. 5, C. P. C. as to 
who was the legal heir of Smt. Achhri, the 
application be rejected to the extent that the 
present respondents were not the legal heirs 
of the deceased, ` | 


5. The learned Additional District J ies 
vide his impugned order accepted the appli- 
cation of the respondents by ordering that 
the name of Smt. Achhri deceased be re- 
moved from the array of the respondents in 
appeal. While disposing of the said applica- 
tion the learned Additional District. Judge 
further observed that the question as to 
whether the present petitioner Nissapatti had . 
become exclusive heir and legal representa- 
tive of Smt. Achhri by virtue of the Will ‘in 
his favour, was left open and in case the 
appeal was dismissed, this petitioner would 
have a right to claim the share of Smt. 
Achhri in the suit property on the basis of 
the Will in his favour by instituting a et 


tate suit, 1 


6. The respondents did not appear lin 
spite of service and hence this revision peti- 
tion was heard ex parte. Shri Kedar Ishwar, 
the learned counsel for the petitioner argued 
that once riyal contentions had been put 
forward before the learned Additional Dis-. 
trict Judge by the parties with respect to 
their claims of being treated as legal repre- 
sentatives of Smt. Achhri deceased, it was im- 
perative upon the learned Additional District 
Judge to have decided such contentions one 
way or the other in terms of the require- 
ments of O. XXH, R. 5, the provisions of 
which were mandatory. By not deciding 
and leaving this question open the learned 
Additional District Judge has refused fto 
exercise jurisdiction vested in, him under 
O. XXII, R. 5, C. P. C. and for that reason 
his order was liable to be quashed by this 
Court in exercise of its revisional powers. - 
In the alternative his plea was that the learn- 
ed Additional District Judge by passing the. 
impugned order had exercised his jurisdic- 
tion -with material irregularity inasmuch as 


| 
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ke cid not observe the mandatory provisions 
of O. XXH, R. 5, C.P.C. He cited. a 
number of authorities in support of: his con: 
tention that the provisions of O. XXII, R. 5, 
C. P. C. are mandatory and that whenever 
a _ question arises as to whether any person 
is or is not the legal representative. of the 
deceased party, the Court is duty bound to 
determine such question. 


7. I have no. dispute with regard ‘to the 
legal proposition propounded on behalf , of 
the petitioner that the provisions of O.. XXII, 
R. 5 of the Civi P. C. are mandatory and 
that whenever a dispute arises. before the 
Couri as to who is the legal representative 
of the deceased party, the Court is under 
an obligation to determine that question. 
On a close study of the scheme and the 
relevant provisions of O. XXII of the Code 
of Civil Procedure in the light of the. admit- 
ted facts of this case I am, however, of the 
-jopinion that neither the provisions of . R. 4 

nor those of R. 5 of O. XXII could be at- 
tracted in this case and if, therefore, the 
learned Additional. District Judge refused’ to 
decide the -question if the petitioner was the 
exclusive heir, of the deceaséd under her 
Will, he cannot be said to _ have failed or 
refused to. exercise .a. jurisdiction vested m 
him nor can he be said to have exercised 
such jurisdiction illegally or with material 
irregularity., e , 


$8 In certain suits/appeals the ‘right . to 
sue may not survive on the death of a‘ party 
and’ in such cases the death by itself would 
put the suit to an end which shall have to 
be dismissed as. not Rinna „after the 
death. ; 

9. In other cases en the right to sue 
survives- the death wilt not by itself. put the 
suit to. an end (O. XXH, R. 1. In such 
cases, ‘the questions would arise as to what 
steps be taken by the interested party to 
continue -with the suit/appeal after the death 
of a party and what ‘consequerices . would 
follow if no such steps are taken.. 
swer to these questions would be found m 
the provisions of O. XXII of the Code. 


10. Rule 2 of O. XXII providés ’ that 
where there are ‘more. than’ one plaintif or 

more than one defendant and ' ‘any of them 
dies, the suit shall continue ` to proceéd:. at 
the instance of the surviving | plaintiff ‘-or 
plaintiffs or against the surviving defendant 
or defendants without the- necessity of tak- 
ing any additional step providéd: * the right 
to sue ‘survives ‘in favour of the’ surviving 
plaintiff or plaintiffs alone ,or against’ the 
surviving defendant or "defendants alone. 
The only requirement of this rule is that an 
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entry -shall be made on. the record with re- 
spect to: the factam of death of the deceas- 
ed and. this . duty | has: been enjoined - upon 
the Court and not. on. the parties. 


41. There may, however; -be cases where 
in the case of a ‘sole plaintiff, the right to 
sue survives on’ his death or in the case of 
more than one plaintiff, the right to sue 
on the death of one ‘of them, does not sur- 
vive to the surviving plaintiff or ` plaintiffs 
alone.’ In such cases an application has to 
be made to the Court for bringing on re- 
cord the legal representatives of the deceas- 
ed plaintiff and. the suit would not proceed 
till such . legal representatives are actually 
impleaded. If no such application is made 
within the prescribed period .the -suit ` shall 
abate .(O. XXII, R. 3). 


12. Again there may be cases wheré the 


sole’ defendant diss and the right to sue 
survives ‘or vie oe of the twa -or more 
defendants dies and the right to` -sue ` does 


not survive against the surviving defendant 
or defendants alone. In ‘such ‘cases also an 
application has to be made for bringing on 
record the legal representatives of the 
deceased defendant and the suit shall remain 
in suspense till such legal representatives are 
actually, impleaded... If no such application 
is made within the prescribed period, | 
suit shall abate as eest the- deceased de~ 
fendant (O. XXII; R. 4). l 

13. A joint reading of the provisions of 
Rr. 2, 3 and 4 of O.. XXIE of the -Code 
would show that the necessity of making an 
application for bringing on record’ the: legal 
representatives of:a deceased party would 
arise only in such, suits where the sole plain- 
tif or sole defendant dies and the right to 
sue ‘Survives or in cases where one’: of the 
two or ‘more plaintiffs or one of the two or 
more defendants dies and the right to sue 
does not survive to the surviving - plaintiff) 
plaintifis alone or -against ‘the surviving de- 
fendant/defendants' alone. . No -application 
for bringing on record thè. legal representa- 
tives of ‘a ‘deceased party would be : -neces- 
sary nor ‘the Court would be required to 
implead any legal - representative of — the 
deceased where there are more than one 
‘plaintiff’ or more- ‘than: one defendant. and 
on the death of any of- them the : right to 
sue’ survives in favour: of the surviving 
plaintiff or plaintiffs alone’. or against the 
surviving defendant or defendants. alone. 

14. Now O.. XXIE R. 5, . €: Pi. C. emr 
joins that where ` a question arises as to 
whether any person is or is not a legal re- 
presentative of a '‘deceased plamtiff:..or a 
deceased defendant, such question shall he 


the 


q, 


~ 


“C. P. C. and where on 
deceased party the suit can continue at the, 


1982 


determined by the Court. . Obviously 
rule would be attracted onl when the 
involves the appointment of a {legal 
sentative or legal represeniatives on the 
death of a plaintiff or a dezendant. When 
a case does not involve the appointment of 
a legal representative, no such question .whe- 
ther a particular person is or is not a legal 


this 
case 


representative of a deceased party, can arise. 


As earlier observed the necessity of implead- 
ing the legal representatives of a. deceased 
party would arise only whese the -provisions 
of O. XXIE R.3 or O. XXI. R.4 are attract- 
ed and no such necessity would arise where 
the case is covered by 


O. XXTI, R. 2, C. P. C. - in other words. 


the provisions of O. XXII, . R. 5, C. P. C., 


would not be attracted. to a case -which is 
covered by the provisions of O. XXIL, R. 2, 
tte death of a 


instance of the. surviving -plaintiff/plaintiffs 
alone .or against fhe surviving defendant/ 
defendants alone _without impleading any 
third person’ as a legal representative of the 
deceased. ` 

15. In the instant case i appears to be 
an admitted position that tke appeal after 
the death of Smt. Achhri respondent, could 
continue against the survivng respondents 
and that there was no necezsity of implead- 
ing any third party as lega representative 
of Smt. Achhri deceased. In other words 
the parties agree that the azpeal could con- 
tinue against the surviving respondent alone 
as it is nobody’s case that the appeal has 
abated for not impleading tke legal represen- 
tatives of the deceased. The ‘respondents 
also in their application which purports to 
have been made under O. XI, R. 4; Civil 
P. C. had nowhere prayed that any third 
person be impleaded as legal representative 
of the deceased Smt. Achhi. Their simple 
prayer was that the name cf Smt. Achhri 
deceased be deleted from the array of the 
respondents and the appeal continued there- 
after. The application'of the . respondenis 
though it bears the label of O. XXH, R. 4, 
C. P. C. was in fact and in Jaw an applica- 
tion under O. XXII, R. 2, ©. P.:C., Thus 
when no legal representative was. required 
to be impleaded on the death of . Smt. 
Achhri, there could be mo question of any 
dispute arising between the parties inter se 
as to whether the petitioner was the exclu- 
sive heir or the sole legal tepresentative of 
the deceased. It may be observed that a 


[party who is already on thz record -of the 


suit in one capacity or the other need not 


be impleaded as legal representative of any: 


other party to the suit whc dies during the 
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the provisions of, 
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pendency of fhe suit. The claim of the 
petitioner that he should te recorded as‘ the 
sole legal representative “of the deceased 
aoo not falf within the ambit of O. XXII, 
R. 2, C. P. C. or under any other provision 
of S XXI and is thus misconceived. The 
order recorded: by the learned Additional 
District, Judge that the name of Smt. Acbhri 
deceased be struck off from the array of the 
respondents was, therefore, the only proper 
order which could have been passed in the 
circumstances of the case.’ | 


16. This revision petition is thus without 
merit and is dismissed. | 
Petition dismissed. 
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TR HANDA, J. 
Bhola | ‘Ram and another, Appellants v. 


State of Himachal Pradesh and another, : 


Respondents. 


F. A... (AL A.C) No.. 24 of 1972, ms 
4-8-1981. 


(A) ‘Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Accident — Truck falling in 
khud due: to sagging of road — Defect in 
road latent and not patent — Driver held 
was not- ‘negligent. 


The truck in question fell down inio la 
khud resulting in death of the deceased. The 
cause was that the portion of the road on the 
site of the accident which comprised of false 
projection and which was supported on 
wooden jogs, gave way under the weight of 
the truck. 


Held, that it could not be said that the 
truck driver ir taking the vehicle on the pro- 
jected portion of the road could be said to 
have displayed any negligence. (Para 10) 


It is true that the projected portion of the 
road on the site of the ‘accident was weak 
and defective and, 
traffic. 
patent. 
something which a reasonable and prudent 
person guided by the considerations ‘which 
ordinarily regulate human affairs would do 
or doing something which a prudent and re- To- 
asonable person guided by similar considera 
tions would not do. 
able and prudent driver while plying his vehi- 
cle on a public road would have reason to 


assume that the public road if the same has: 


been made open to: the traffic, is traffic 
worthy unless, of course, there is displayed 
some signal/warhing about 
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therefore, unworthy of 
But the defect was latent and not 
“Negligence” means omission to do 


Ordinarily any reason: i 


‘the defective 
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condition of a particular portion of the road 
or such defect is visible or can be discovered 
by exercise of a reasonable care or is made 
known io him in some other manner. In the 
circumstances of the instant case when the 
latent defect in the projected portion of the 
road could not have been discovered in spite 
of a reasonable care and when there was no 
indication or information available with the 
truck driver with respect to such defect, the 
driver was perfectly justified in assuming 
rather believing that the entire width of the 
road was traffic worthy and in case, therefore, 
he plied his truck partly on the projected 
portion, he cannot be said to have displayed 
any negligence by so doing. (Para 10) 


(B) Motor Vehicles Act (4 of 1939), Sec- 


tions 110-A, 110 and 110-B — Accident — 
Truck belonging fo Govt. and driven by 
Govt, driver falling in khud due to sagging 
af road — Negligence on part of driver ab- 
sent — Claim under S. 110-A against Govt. 
as owner of road is not maintainable. (Torts 
— Accident — Liability of Government as 
owner). 

On a consideration of the scheme of, the 
Act and the context in which Section 110 ap- 
pears it can be held that the jurisdiction of 
the Claims Tribunal appointed under S. 110 
of the Act is restricted to entertaining claims 
and giving awards only against the insurers, 
owners and drivers of the vehicles involved 
in the accidents and not against any other 
person. A close scrutiny of the provisions 
of Sections 110 to 110-B of the Act would 
lend ample support to this view. Therefore, 
jt could not be contended that though the 
' accident has resulted on account of sagging 
of the road, the Government who was the 
Owner of the road and responsible for . its 
maintenance must be held liable for the com- 
pensation claimed inasmuch as the accident 
was on account of negligence on the part of 
the Govt. in maintaining the roads. In ‘such 


a case the Govt. being the owner of the road. 


and responsible for its maintenance, may be 
liable in tort for the claim but such a claim 
is not maintainable before the Claims Tri- 
bunal under S. 110-A of the Act. 
. (Para 11) 
Therefore, the Claims Tribunal had no 
jurisdiction to make „any award against . the 
Govt. in its capacity as owner of the. road 
and for its negligence to maintain the same. 
The proper forum for such a claim was the 
Civil Court and not the Claims Tribunal. 
: (Para 12) 
A, -K. Goel, for Bhawani 
Singh, for Respondents. 


Appellants; 


-JUDGMENT :— ‘This..appeal under- Sec-., 
~ tion 110-D of the Motor Vehicles’ Act, (here-- 
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. lowing issues were struck by 


A. I. R. 
jnafter called the Aci) is directed ageimst 
the judgment/award dated 7-7-1972 delivered 
by the Motor Accident Claims Tribunal, 


dismissing the claim petition of the appellants 
made under S. !10-A of the Act. 


2. The facts 


and circumstances giving 
rise to this appeal may be briefly sketched 


like this. On 28-8-70 a truck bearing regis- 
tration No. HIM 4135 was proceeding from 
Tatapani towards Simla. This truck was 
loaded with apple-boxes. Some of the apple 
boxes loaded on this truck belonged : to 
Shri Prabhu Dayal (now deceased) and he 
was also travelling in the truck. This truck 
belonged to the Himachal . Government 
Transport and at the relevant time was be- 
ing driven by one Gian Singh, an employee 


of the Himachal Government Transport. 
When this truck reached near the place 
known as Ganasidhar, it fell down. into a 


deep khud and was smashed. As a result 
of such accident, ‘both, Shri Gian Singh 
driver of the truck and the said Shri Prabhu 
Dayal died on the spot. 


3. Shri Prabhu’ Dayal deceased was a 
young man of 39 years. He was a bachelor. 
He was survived only by his three brothers 
two of whom are. the present appellants. 
The appellants then filed a claim petition 
under S. 110-A of the Act before the Claims 
Tribunal claiming a sum of Rs. 50,000/- as 
compensation on account of the death of 
Shri Prabhu Dayal who according to the ap- 
pellants was then having a monthly income 
of Rs. 1,000/-. The contention of the ap- 
pellants was that the accident had occurred 
due to the negligence of Himachal Govern- 
ment Transport, the respondent. 


4. The claim petition of the appellants 
was resisted by .the respondents. While 
admitting the factum of accident the respon- 
dent denied if the: same had occurred on 
account of any negligence on the part of 
its driver. The respondent further disputed 
the correctness of the quantum of compen- 
sation as claimed in the petition and also 
challenged the locus standi`of the appellants 
to claim the same. 

5. On the pleas of the. parties, the fol- 
the - learned 
Tribunal. 


1. Whether the accident occurred due to 


Bo ‘and negligent. act of respondent ? 


. To what compensation are ‘the peti- 


ee entitled to and against whom ? 

3. Whether ihe ‘petition for compe nsation 
by brothers of the deceased is not compe- 
tent? . 


GROG Ee ae a 
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& The learned Tribun-l found that the 
accident could not be -cltributed’ to any 
negligent or rash act on the part of the 


truck driver. In the view of the Tribunal 
the cause of the accident was the sagging of 
a portion of the road wkich was projecting 
on wooden ballies and which wooden ballies 
gave way under the weight of the truck. 
The learned Tribunal fucther found that 
the appellants had locus standi to maintain 
the claim petition. In view of its findings 
on Issue No. 1, however, and without re- 
cording any findings on Issue No. 2, the 
learned Tribunal dismissed the appellants’ 
petition. 

7. The case of the aposellants as pleaded 
in the claim petition was that 
had fallen in the khud due to the negligence 
of the Himachal Government Transport. 
The main question for consideration which, 
therefore, arises in this appeal is whether 
the accident in question had occurred on 
‘account of any negligence on the part of 
the respondent or the trick driver. The 
only eye-witness to this occurrence is 
RW 4 Shri Balak Ram who was deputed as 
conductor with the ill-fated truck and was 
travelling in that truck at the time of the 
accident in question. As per version of this 
witness, the truck was moving at a moderate 
speed of 15-16 K. M. pez hour at the time 
of the accident. His further version was 
that as the truck was passing through a 
narrow site, the rear wheel of the truck 
‘stepped on the dunga as a result of which 
the vehicle tilted and ell down in the 
khud. The dunga, according to the witness, 
was on the khud side. He further stated 
that on that portion of the road the wooden 
ballies were also broken. Thus, according 
to the version of this witness, the truck fell 
down into the khud as a result of the col- 
lapse of the dunga. The witness himself 
also went down into the khud but was for- 
tunate enough to .survive. In his cross- 
examination, the witness stated ihat the 
dunga could be seen from a distance but 
none could say that it ws weak enough or 
could not stand the weight of a truck and 
that it would fall down. 

€. Besides the evidence of the eye-witness 
named above, we have o3 record the evi- 
dence of certain other wainésses who hap- 
pened to visit the spot of the accident on 
30th Aug., 1970. - The mcst important wit- 
ness on this point, however, is Shri Atam 
Dev Arora, R. W. 5 the then Service Manager 
of Himachal Governmen: Transport. He 
was 4 member of the Accident. Enquiry 
Committee constituted to Sold an., enquiry. 


-- ipto the cause of the:acc:dent in -question. 
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` portion projected on wooden 


the vehicle . 


under the weight of the truck: 
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The other members of this Committee were 
the District Magistrate, the District Supert- 
intendent of Police, Magistrate First Class, 
Theog, the Regional Manager, Himachal 
Government Transport. Ex. RW-I/A is a 
true copy of the report made by this | Eh- 
quiry Committee and to which this witness - 
is a signatory. In the language of this re- 
port, the cause of the accident was “from 
the spot inspection of the road and ill-fated 
vehicle we are of the view that this accident 
took place due to the sagging of the road 
logs which 
slipped under the weight of the vehicle; and 
narrowness of the road at this point”. 
While in the witness box this witness depos- 
ed that the accident had ‘occurred due, to 
bad road condition as the road was narrow 
and there was false projection of wooden 
ballies which gave way as‘a result of which 
the truck had rolled down in the khud! In 
his cross-examination, this wiiness stated 
that he had seen pieces of three broken 
ballies on the spot and the rest of, the 
ballies were intact. Another witness exarh- 
ined in this connection is Shri Kamala Kant, 
RW 3, an employee of the H. G. T. who 
also attributed the accident due to the | giv- 
ing way of the road on the spot. Even 
Bhola Ram appellant who visited the ‘spot 
on 30-8-1970 admits to have found | the 
bridge on the spot broken. By ‘bridge’ he 
obviously mednt the false projection support- 
ed by wooden ballies. k 





9. The cnly possible conclusion that „ean 
be drawn from the evidence adduced on the 
record by either side, therefore, is that the 
truck in question fell down into the khud 
resulting in the death of the deceased as „the 
portion of the road on the site of thei ac- 
cident which comprised of false projection 
and which was supported on wooden logs, 
gave way under the weight of the truck. 
The question that next arises is whether in 
these circumstances, ihe driver of the truck 
can be fixed with the responsibility for, the 
accident or to put in other words whether it 
can be said that the truck driver in taking 
the vehicle on the projected portion of the 
road displayed any negligence. l 


10. It is true that the projected portion 
of ihe road on the site of the accident iwas 
weak and defective and, therefore, unworthy 
of traffic or else it would not have yielded 
It is, how- 
ever, equally true that whatever defect, in 
that projected portion was, the same was 
latent and not patent.. “Negligence” means 
omission to. dọ- something. which a reason- 
able and prudent person. ‘guided by the con- 


t 


siderations: which -ordinarily regulate human 
affairs would do or doing something which 
ja prudent and. reasonable person guided by 
similar considerations would not do. Ordi- 
narily any reasonable and prudent driver 
while plying. his vehicle on a public road 
would have reason to assume that the pub- 
lic road if the same has been made. open 
to the traffic, is traffic worthy unless, of 
course, there is displayed some signal/warn- 
ing about the defective condition of a parti- 





visible or can. be discovered by. exercise of 
a Teasonable ‘care or is made known to him 
in some other’ manrer. In the circum- 
stances of the instant case when the latent 
defect in ‘the projected portion of the road 
could not have been discovered. in spite of 
a.reasonable care and when there was no 
indication or information available -with <the 
truck driver with respect. to such defect, the 
driver in‘. my view: was perfectly justified in 
‘assuming rafher believing that the entire 
-width of the road was traffic worthy and 
im case. therefore, he plied this truck partly 
on the projected. portion, he cannot be said 
to~have displayed any negligence by so do- 
ing. I must, therefore, endorse the findings 
of fhe. learned Tribunal that ‘the accident 
in question could not be attributed to the 
Inegligence of ‘the truck driver. I ‘would 
also endorse ithe conclusion drawn -by ‘the 
learned Tribunal that the :accident had hap- 
pened on account of giving way of false 
{projection of the road which was Sceptre 
on wooden Tops. 

11. The alternative submission made ‘on 
behalf of the appellants was- that even if it 
be taken that the accident has ‘resulted on 
‘account of sagging of the road,.the Tespon- 
dènt who was the owner of ‘the road and 
responsible for its maintenance must be 
held liable for the compensation claimed: jn- 
asmuch as „the accident was on account of 
negligence on the part of the respondent in 
maintaining ‘the roads. The respondent ` ‘be- 
ing the owner. of the ‘road and Tesponsible 
for its maintenance, may ‘be liable in tort’ 
for such avclaim ‘but the question that would 
arise is whether such a claim was :maintain- 
able before the Claims Tribunal under Séc- 
tion 110-A-of the Act. Tt was argued that 
the claim of the appellants is. a claim for 
compensation in respect. of an 
wolving the death of a person arising out of 
the use of a motor vehicle within the mean- 
äng of S.-110 of the Act and hence such a 
claim: is within the jurisdiction of the .Clatms 
Tribunal. ‘The argument: though it _looks 
attractive at ‘the first sight cannot bear. SCTU- 
jtiny. ‘On -a consideration <of the acne of 
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cular portion of the road: or ‘such defect ds . 


empowers 


accident in- 


A I. R. 
the Act and the context in which- Sec. 110} 
appears, I am of the view that the jurisdic- 
tion of the Claims Tribunal appointed under 
Section .110 of the Act is restricted to enter- 
taining claims and giving awards only against! 
the insurers, owners and drivers of the’ vehi- 
cles involved in fhe accidents and not 
against any other person. A close scrutiny 
of the provisions of Ss. 110 to 110-B of the 
Act would lend ample support to this 
view. 


Se et 


12. Section 110 empowers the State Gov- 
ernment to appoint;the Claims Tribunal for 
the purpose of adjudicating upon claims for 
compensation in respect of accidents involv- 
ing the death of, or. bodily injury to, per- 
sons arising out of the use of motor vehi- 
cles, or damages to: any property of a third 
party so arising, or, both and-to define the 
local limits of their: jurisdiction. Sec. 110-A 
enumerates the persons who are competent 
to apply for grant of. such: compensation to 
such Tribunals. This section further pro- 
vides that an applica? tion for compensation. 
of the type mentionec..above shall be made: 


in such form and shedl- contain such parti- 


culars as. may be prescribed. It also’ pro- 
vides for the period of {limitation . within 
which -an :application for compensation can 
be made before the Tribunal and ‘further 
the Tribunal to condone the: 
delay if sufficient caus2 is shown, Sec. 110-B 
which is important from the point of view 
for: the issue in hand, requires. the Tribunal 
to hear the. parties, ‘hold an enquiry into 
the claim and to make.its award determin-. 
ing the amount of compensation which ap- 
pears to it to be just. After the Tribunal 
makes: its award so | €etermining the amount 
of compensation, it 'is further required to 
specify’ the person. or ‘persons to whom the 
compensation shall be paid. : The Tribunal 
is then required to specify. the amount. which 
shall be paid by the insurer. or owner’ or 


driver of the vehicle involved in the : acci- 


dent or by all or any of them, as the case 
may ibe: It may be noted that-the jurisdic- 
tion of the Tribunal in the matier of choice. 
of persons who can'!be made liable for pay-. 
ment: of- the- amount of. compensation deter- 
mined in its award iis not unrestricted.: The 
only persons: who can be made liable . for 
payment ef the amount of ithe -.award.-.as 
determined by the Tribunal are: (i) the in- 
surer, Gi) the owner and (iii) the driver of. 
the vehicle involved; in. the accident. As a 
corollary to this provision it-can be safely 
said that the Claims Tribunal has no juris-. 
diction to make‘ its award against any. per- 
son other than the insurer, owner or drives: 


dn 


y 


1932. 


‘of the vehicle involved -ir the accident. In 
‘the instant case, it is. just a co-incidence that 
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-the respondent, the State of Himachal Pra- 


‘desh was -the owner of tae vehicle involved 
in the accident as also the: owner of. the 
road on account of sagging of which -the 
accident had occurred., Ft. could certainly 
be made. liable for payment of compensa- 
tion in its former capacits, that is, as owner 
of the vehicle involved in the accident if 
the, circumstances so „warranted, but , certain- 
ly in its capacity as owner of. the road, no 
award against the. responcent. ‘could be made. 
under S. 110-B of the Act. In other words 
the Claims Tribunal had no jurisdiction to 
make any award against the respondent in 
its capacity as owner of the road and for 
its negligence to’ ‘maintain. the same. ‘The 
proper forum for such a claim was the Civil 
‘Court and not the Clains | Fribunak- ` 


13. In the result this appeal! fails and is 
dismissed but with no orcer as to. costs. | 
: Appeal dismissed. 


AIR 1982 HIMACHAL. PRADESH 15 
VYAS DEV MERA, C. J. 

Surat Singh and etc.'e-c., Petitioners V. 
Kahan Singh and others: etc.,' ‘Respondents. 

Civil ‘Revns. Nos. 107 arid. 174 of © 1978, 
120 of 1979 and 221 anc 230 of 1980; Dj- 
. 3-4-1981.. "i 

- (A) Himachal., Pradesh Relief of apia 
„toral Indebtedness Act (17 of 1976), S. 21) 
(k) — ‘Marginal farmer —.. Claim of — 
-Facts to be proved. 


” 


If a person claims .to te a “marginal far . 


mer” he must, show, firstly, that. he is an 
_agriculturist i.e. he will Have to show that 
‘he cultivates land pérsondlly. Secondly, lie 
has to show that he earns. his livelihood 
mainly by agriculture. Thirdly, he has to 
show that he holds land aot exceeding the 
limit laid down in clause (=). Since the. words 
“to hold land” have been defined by Cl. (h), 
he has to show. that he ic. in lawful and 


actual possession of the land. He may be 


in possession. of Jand as en owner, tenant 
or Government lessee but the emphasis is 
on, actual possession which should. be. lawful. 
In other words, if a. perscn “is not in actual 
possession lawfully, then it - is immaterial 
whether he is the owner or tenant or a. Gov- 
ernment lessee of a land which is not in his. 
actual possession lawfully. ' hereafter the 
area of land which is in “iis actual: posses- 
‘sion. lawfully, should ‘not exceed one hectare 
of unirrigated. or half hectare. - of irrigated 
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means of: livelihood” shows that 


FEB. 15 
land. If. the: area. exceeds that, them a | per- 
son cannot claim himself to be: a “marginal 
farmer”. Of course, .if he is in: possession 
of irrigated and unirrigated’. land, in | that 
case the: tolak area should’. not exceed | the 
one laid -dowm im. proviso to: the definition 
of bias farmer”: by Ch (kK). - | 

(Para 7) 


(B) iimachat Pradesh.. Relief of. Agricul- 
tural. Indebtedness Act (17 of 1976), S.. 2 (1) 
G) — .“Landless agricultaral labourer’? — 
Claim. of — Facts. to. he: preved. 


A person claiming, himself to- be a hk 
less. agricultural labourer” has, in terms! of 
the: definiticn,. to. show, €l} that. he does not 
hold any Tand' which, in view of CI. | (b, 
means that he. is not in ‘lawful actual |POS- 
session of any: land: as owner, tenantor Gov- 
ernment lessee; (2) that his. principal eans 
of livelihood is, manual labour om daai 
tural land; or who follows. one or more. of 
the agricultural. occupations mentioned| in 
clause. (i); Use of the words “principal 
a. person 
may also do work other. than that mentioned 
ir clause (i -but as Jong as. his principal 
means of. livelihood are: from. work: mention- 
ed in clause: (i); he is a: “landless agricultural 
labourer”. There is no need. of manual 
labour: on agricultural. land, round the year. 
It is. à seasonal’ need:. There are periods in 
the. year. wken. there: is no work to be done 
on. the farm. During that period a person 
may be- working as a labourer for any other 
work. However, it has to- be remembered 
that: in. case the: principal means, of liveli- 
hood remain manual labour on. agricultural 
land. or: on: the agricultural occupations men- 
tioned. “in, clause: (i) he wilt fall under | the 
definition. of .a “landless agricultural 
Jabourer”: irrespective of the fact. that he 
also: makes. a living. from other work.) Of 
course, if bis principal means of livelihood 
happen. to: be from. work.. other than that. 
referred’ in clause (i), then he will. cease to 
be a “landless ee labourer.” 


(Para 8) 


(C) Himachal Pradesh Relief of Agent 
toral. Indebtedness. Act: (£7 of 1976), S . 2 (2) 
~ Reference: under — Can. ‘be: made- only 
when. a debi exists and: a: bona fide question 
arises whether the person claiming: relief is 
a “marginal er small farmer”, or: a “land- 
less agricultural’ labourer” or a “raral arti- 
san”? —' No reference: lies where: fhe ques- 
tion is raised frivolously:; = 

‘Before any: reference can be made under 


Section 2 (2) it: is. necessary: that there should 
be in. existence. a “debt”. The definition. of 


. the matter ends and the Court has . 


+ 


‘Act raises a question bona fide. 
purpose it is not enough to 
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the word “debt” covers up, amongst others, 
mortgage debts of every kind. The question 
whether there is a “debt” or not is in the 
exclusive jurisdiction of the Civil Court. 
If the Court comes. to the conclusion that 
there is no “debt” in terms of S. 2 (1) (f), 
to pro- 
If the Court finds ‘that 
then the question 
the relief is a 


ceed with the case. 
there is a “debt” only 
whether a person claiming 
“debtor” or not arises. (Para 6) 
Now, a “debtor” can be a “marginal 
farmer” or a “landless agricultural labourer” 
or a “rural artisan” who is in debt. 
not for the Court to determine the question 
whether a person is a “marginal or small 
farmer” or a “landless agricultural labourer” 
or a “rural artisan”. But then it {is the 
Court which has the jurisdiction to decide 
whether such question in terms of S. 2 (2) 
has arisen or not. It is only when the 
Court decides that such a question has arisen 

that it is bound to make a reference. 
(Paras 7, 9) 


A question under S. 2 (2) will only arise 
when a party claiming a benefit under the 
For this 
simply allege 
that a person is a “marginal farmer” or a 
“landless agricultural labourer” or a “rural 
artisan”. Indeed these are the conclusions 
in law which flow from certain facts. It is, 
therefore, essential for the party to allege 
the basic facts. It is further necessary- that 
these basic facts should be supported by an 
affidavit in order to show bona fides. To 
take an example, for a person claiming to 
be a “marginal farmer” it is necessary for 
him to allege facts showing: (1) that he 
cultivates land personally, (2) that he is in 
lawful actual possession of land as an 
owner, tenant or a Government lessee; 
(3) that he earns his livelihood mainly from 
agriculture; (4) full details of all the land 
he actually possesses lawfully. Similarly for 
a person claiming himself to be a “landless 
agricultural labourer”, it is necessary for 
him to give basic facts which would show 
that his principal means of livelihood 
manual labour on agricultural land or from 
one or more of the agricultural occupations 
referred to in clause (i}. It is the duty of 
the Court to satisfy ae whether the ques- 
tion in terms of S. 2 (2) of the Act has 
been raised bona fide as distinguished from 
a question raised frivolously. Where there 
is a bona fide dispute on-the question whe- 
ther the person claiming relief’ under the 
Act is a “marginal or small farmer”. or a 
“landless agricultural labourer” or a “rural 
artisan” a reference has to be made wader 
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It is. 


are- 


“A. i. R. 


:S. 2 (2) unless on the very face of it the 


question raised is frivolous. It will depend 
on the facts of each case whether the mate- 
rial placed before ithe Court is sufficient to 
show that a bona fide question has arisen. 
AIR 1979 NOC 79 (Him Pra); ILR (1976) 
Him Pra 295 and. ILR (1976) Him Pra‘ 844, 
Rel. on. . ; (Paras 10, 25) 


(D) Himachal Pradesh Relief of Agricul- 
tural Indebtedness Act (17 of 1976), S. 2 (2 


‘— Section is mandatory — It is not in the 


discretion of the Court to refer or not to 
refer the question in terms of S. 2 (2) for 
the decision of the officer mentioned therein 
— Word “shall” cannot be read as “may”. 


The frame of S.'2 (2) leaves .no doubt 
that the decision of the question whether a 
person is a “marginal or small farmer” or a 
“landless agricultural labourer” or a “rural 
artisan”? has been left to the decision of an 
officer not below the rank of a  Tehsildar 
who is duly appointed by the State Govern- 
ment for this purpose. The reason for leav- 
ing this question to a Revenue Officer is not 
far to seek. The Legislature was aware of 
the existence of the Revenue Courts as dis- 
tinguished from Civil Courts. Section 5 (2) 
of the Civil Procedure Code defines a 
Revenue Court having jurisdiction under 
any local law to entertain suits or other 
proceedings relating to the rent, revenue or 
profits of land used for agricultural pur- 
poses. In other words, the Revenue Officers 
were well versed with’ various questions re- 
lating to agricultural land. It was known 
to the Legislature ‘that the farmers have 
been in debt over the ages because of the 
poor returns from the land and other 
causes. They were heavily under debts of 
moneylenders and the result was that what- 
ever they produced: by their sweat and tears 
was mopped up by the moneylenders. Here 
were the persons who were the tillers of the 
land and depending upon the vagaries of 
nature to eke out a sustenance. There were 
the moneylenders who’ had _ been able to 
corner the money, the present day power, 
and to create circumstances where a poor 
farmer in spite of his best efforts would 
never be able to get out of the clutches of 
the moneylenders. . Social justice demanded 
that these farmers should be freed from this 
inequitous burden. : It has been done by -the 
present Act. ’ (Para 14) 


The language üsd in $. 2 (2) is impera- 
tive and leaves no doubt that the decision 
on the question has to be by the officer 


mentioned in that section and not by a Civil 


Court. Also, it cannot be held that. since 
kd * > 2 d ï 2 « 
Sec. 18 is a specific bar to - suits and pro- 
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ceedings and execution of decrees in Civil 
or revenue Courts in respect of a ‘small 
farmer”, S. 2 (2) is not mandatory. Sec 
tion 18 appears in Chap. V which is for 
“scaling down of debts of small farmers”. 
Furiher there is a provisicn for appeal in 
S. 20 whereas no such prevision has been 
made in respect of Chap. IT which relates 
to “liquidation of certcin debts” of a 
“debtor”. Moreover, the definition of the 
word “debtor” does not include a ‘small 
farmer”. Though two separate detailed pro- 
visions have been made fer the two classes, 
that is “small farmers” ard those who fall 
under definition of “debta”, yet there is 
nothing to show that the decision of the 
question whether a person is a “marginal 
or small farmer” or a “lendless agricultural 
labourer” or a “rural artizan” has been left 
to Civil Courts. AIR 19& Guj 126 (FB), 
Disting. (Para 15) 

Œ) Himachal Pradesh Felicf of Agricul- 
tural Indebtedness Act (17 of 1976), Sec. 3 
=- Section liquidates only debt which was 
outstanding on appointed day, i.e. 13-11-75 
~~ Fact that suck debt may be time-barred 
is of no consequence. 


Under S. 3 only those debts stand liqui- 
dated which were outstanding on the requisite 
date, that is, 13th Nov., 1975. Of course, 
the debt would include the amount of inter- 
est which may have become due by that 
date. In other words, if -here is a “debt” 
and a “debtor” in terms of the Act only 
then those debts will stand liquidated undep 
Section 3 which were outsianding on 13th 
Nov., 1975. It is needless to add that any 
debt which might have been incurred after 
the appointed day and remains outstanding 
is not affected by the Act. {Para 16) 


A time-barred debt will also be liquidated 
under S. 3 if such debt was outstanding on 
13-11-75. The provisions ef the Limitation 
Act only destroy the remedy but not the 
right. In other words, a right continues to 
exist though the remedy is barred. For ex- 
ample, no suit can be insituted for the re- 
covery of a time-barred debt but a times 
barred debt can be a gcod consideration 
under the Contract Act. Moreover, if the 
debtor makes any paymen to the creditop 
without specifying the debt, the creditor has 
a tight to adjust the payment against a 
time-barred debt. Thereforz, what Section 3 
. does is that it liquidates the outstanding 
debt whether it is time-barred or not. In 
other words, it destroys the right of a cre- 
ditor. AIR 1932 All 543 and AIR 1958 
All 149, Refd. (Para 17) 
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-ing relief under S. 3. 


H. P. 17 


(F) Himachal Pradesh Relief of Agricul- 
tural Indebtedness Act (17 of 1976), S. 2 (2) 
— Question whether person is a debtor must 
be determined with reference to the appoint- 
ed day, viz. 13-11-75. 


Since the debt outstanding on the appoint- 
ed day is affected under S. 3, therefore, the 
crucial date for determination of the ques- 
tion under S. 2 (2) as to whether a person 
is a “debtor” or not has to be the appointed 
day, that is, 13th Nov., 1975. It may happen 
that a person who may be a “marginal 
farmer” to begin with, may on 13th Nov. 
1975 cease to be a “marginal farmer” and 
an erstwhile big landlord may come to be 
a “marginal farmer” or a “landless agricul- 
tural labourer” on the appointed day. Simi- 
larly one is not concerned with any period 
after the appointed day. It may come to 
pass that a person who is a “marginal 
farmer” or a “landless agricultural labourer” 
on the appointed day may cease to be aso 
on any other day thereafier. All this has 
fo be ignored since it is irrelevant for giv- 
(Para 18) 

(G) Himachal Pradesh Relief of Agricul- 
tural Indebtedness Act (17 of 1976), S. 2 (2) 
— Reference made to Tehsildar for decia 
sion on question whether defendant was 
“landless agricultural labourer? — Question 
decided in favour of defendant after appre- 
ciation of evidence on record — Decision 
of Tehsildar, being final and conclusive, cat- 
not be challenged. (Para 31) 
Cases Referred: Chronological Paras 
AIR 1980 Guj 126 (FB) 15 
AIR 1979 NOC 79: ILR (1977) Him Pra 


$65 il 
ILR (1976) Him Pra 295 12 
ILR (1976) Him Pra 844 13 
AIR 1958 Ali 149 17 


AIR 1932 All 543 : 1932 All LJ 489 17 


Devinder Gupta, M. L. Sharma and H.R. 
Bhardwaj, for Petitioners; Kapil Dev Sood, 
Deepak Gupta and B. R. Chauhan, for Re- 
spondents, 

ORDER :-~ This judgment will dispose of 
a number of petitions in which a common 
question ‘of law has arisen.. 


2. In order to provide relief from in- 
debtedness to certain farmers, landless agri- 
cultural labourers, and rural artisans in the 
State of Himachal Pradesh, the State Legisla- 
tive Assembly. passed the Himachal Pradesh 
Relief of Agricultural Indebtedness Act (Act 
No. 17 of 1976) (hereinafter referred to as 
the Act). It came into force on 13th Nov, 
1975. Since the relief was to be granted only, . 


18 H. P, 


to a defined class of farmers, various words 
were defined by S. 2 (1) of the Act. We may 
now note the relevant provision of this sub- 
section : 

“(a)“agriculturist” means a person who 
cultivates land personally; 

-(b) “appointed day” means the 13th Nov., 
1975; KX XX XX XX 

(Ð “debt” with its grammatical variations 
and cognate expressions means any liability 
in cash or kind; whether secured or un- 
secured due from a debtor whether payable 
under a decree or order of any Civil Court 
or otherwise; 

(g) “debtor” means a marginal farmer, 8 
landless agricultural labourer or a rural 
artisan who is in debt; but does not include 
a small farmer; 

(h) “to hold land” with its grammatical 
variations and cognate expressions means to 
be lawfully in actual possession of land as 
owner, tenant or Government lessee and the 
expression “holding” shall be construed, ac- 
cordingly; 

(i) “landless agricultural Jabourer” means 
a person who does not hold any land and 
whose principal means of livelihood is manual 
labour on agricultural land and includes a 
person who follows any one of more of the 
following agricultural occupations 1n the 
capacity of labourer on hire of exchange, 
whether paid in cash, in kind or partly in 
cash and partly ‘in kind :— 

(a) farming including cultivation and tillage 
of soil etc.; 

(b) dairy farming; l l 

(c) production, cultivation, growing and 
harvesting of horticultural commodity; 

(d) raising of livestock, bees or poultry; 
and 

(e) any practice performed on a farm as 
incidental to or in conjunction with farm 
operations (including any forestry or timber- 
ing operations) and preparation for market 
and delivery to storage or to market or to 
carriage for transportation of farm products; 

XX XX XX 

(k) “marginal farmer” means an agricul 
turist who earns his livelihood mainly by 
agriculture and who holds land not exceed- 
_ ing one hectare of unirrigated or half hectare 
of irrigated land: 

Provided that if a marginal farmer holds 
both classes of land then the area for the 
purpose of this clause shall be determined on 
the basis of half hectare of irrigated land 
counting as one hectare of unirrigated land 
and on the basis of this conversion ratio the 
total area of such farmer shall not exceed 
one hectare,” 
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AIR 


3. Sub-section (2) of Section 2 gives juris- 
diction to Revenue Officers to decide the 
question whether a person claiming a relief 
under the Act belongs to the category of per- 
sons to whom the relief has been granted. 
This is in the following terms: 

“If a question arises whether a person is a 
marginal or small farmer, or a landless agri- 
cultural labourer or a rural artisan, the ques- 
tion shall be referred to an officer not below 
the rank of a Tehsildar duly appointed by 
the Siate Government in that behalf and the 
decision of such officer on the question shall 
be final and conclusive and shall not be 
called in question in any Civil Court: 

Provided that no such question shall be de- 
cided unless an opportunity has been given 
to the interested parties to be heard,” 

4. Section 3 provides for the consequences 
of commencement of this Act. It reads 
thus : 


“Notwithstanding anything. contained in 
any other law for the time being in force or 
in any contract, decree of any Court or other 
instrument having force by virtue of any 
such law, and save as otherwise expressly 
provided in this Act, every debt oustanding 
on the appointed day, including the amount 
of interest, if any payable by a debtor to 
creditor shall be deemed to be wholly dis- 
charged, and the consequences as hereinafter 
set forth shall, with effect from the appoint- 
ed day, ensue, namely :—~ 

{a} no such debt due from a debtor on the 
appointed day shall be recoverable from him 


-or from or against any movable or immov- 


able property belonging to him, nor shall any 
such property be liable to be attached and 
sold or proceeded against in any manner in 
the execution of any decree or order relating 
to such debt against him; 


(b) no Civil Court shall entertain any suit 
or proceeding against such debtor for the 
recovery of any amount of such debt, in« 
cluding interest, if any: 

Provided that where a suit or proceeding 
is instituted jointly against such debtor or 
any other person nothing in this clause shall 
apply to the maintainability of a suit or pro- 
ceeding in so far as it relates to such 
other person; 

(c) all suits and proceedings (including ap- 
peals, revisions, altachment or execution pro- 
ceedings) pending on the appointed day for 
the recovery of any such debt against such 
debtor shall abate: 

Provided that nothing in this clause shall 
apply to the sale of — 

(i) any movable property held and con- 
cluded before the appointed day; 


i 


o 


b 
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Gi) any immovable sroperty 
before such day; 

(d) every debtor undergoing detention in 
a civil prison in executioa of any decree for 
money passed against him by a Civil Court 
in respect of any such debt shall be released 
forthwith; 

(e) every property pleiged or mortgaged 
by such debtor shall stand released in favour 
of such debtor, and the creditor shall be 
bound to return the same to the debtor forth- 
with. If the debtor is cpposed or impeded 
in taking possession of the property then 
he may request the Diszict Magistrate, or 
any Executive Magistrate authorised by him 
to enforce delivery of possession of such pro- 
perty. The District Magistrate, or as the 
case may be, the Executive Magistrate shall 
take or cause to be taker such steps and use 
or cause to be used such force as may be 
reasonably necessary for wecuring the delivery 
of possession of the property to the debtor.” 

5, The first question which falls for de- 
termination is as to under what circumstances 
the court should stay further proceedings and 
make a reference under sub-section (2) of 
S. 2 of the Act. 


6. Before any referemce can be made 
under sub-section (2) of 5. 2 it is necessary 
that there should be in existence a “debt”. 
The definition of the word “debt” covers up, 
amongst others, mortgage debts of every 
kind. The question whether there is a 
“debt” or not is in the exclusive jurisdiction 
of ihe Civil Court. If the Court comes to the 
conclusion that there is ne “debt” in terms of 
S. 2 (1) (f), the matter ends and the Court 
has to proceed with the case. If the Court 
finds that there is a “debt” only then the 
question whether a persom claiming the relief 
is a “debtor” or not aries. But should the 
Court stay its hands and make a reference 
under sub-section (2) of Section 2 of the Act 
if the person only says that he is a “debtor”? 

- 7. Now a “debtor” com be a “marginal 
farmer” or a “landless agricultural labourer” 
ee a “rural artisan” wha is in debt. If he 
claims to be a “marginal farmer”, he must 
show, firstly, that he is am agriculturist. The 
‘word “agriculturist’ havirg been defined, the 

person will have to shov that he cultivates 
land personally. Secondly, he has to show 
that he earns his livelihood mainly by agri- 
culture. Thirdly, he has to show that he 
holds land not exceeding the one laid down 
in Clause (k). Since the words “to hold 
land” have been defined by Clause (h), he 
has to show that he is im lawful and actual 
possession of the land. He may be in pos- 
session of Jand as an owner, tenant or Goy- 


confirmed 
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ernment lessee but the emphasis is on actual 
possession which should be lawful. In other 
words, if a person is not in actual possession 
lawfully, then it is immaterial whether he is 
the owner or tenant or a Government lessee 
of a land which is not in his actual posses- 
sion lawfully. Thereafter the area of land 
which is in his actual posséssion lawfully, 
should not exceed one hectare of unirrigated 
or half heczare of irrigated land. If the area 
exceeds tha?, then a person cannot claim him- 
self to be a “marginal farmer”. Of course, 
if he is in possession of irrigated and un- 
irrigated land, in that case the total area! 
should not exceed the one laid down in pro- 
viso to the definition „of “marginal farmer” 
by Clause ik). 





















8. Similarly a person claiming himself to 
be a “landless agricultural labourer” has, in 
terms of tke definition, to show, (1) that he 
does not hold any land which, in view of 
Clause (h), means that he is not in lawful 
actual possession of any land as owner, 
tenant or Government lessee; (2) that his 
principal means of livelihood is manual 
labour on agricultural land; or who follows 
one or more of the agricultural occupations 
mentioned in Clause (i). Use of the words 
“principal means of livelihood” shows that 
a person may also do work other than that 
mentioned in Clause (i) but as long as his 
principal mzans of livelihood are from work 
mentioned in Clause (i), he is a “landless 
agricultural labourer’. At this stage it may 
be noticed that there is no need of manual 
labour on agricultural land round the year. 
It is a seasonal need. There are periods in 
the year when there is no work to be done 
on the farm. During that period a person 
may be working as a labourer for any other 
work. However, it has to be remembered 
that in case the principal means of livelihood 
remain manual labour on agricultural land 
or on the agricultural occupations mentioned 
in Clause {i) he will fall under the definition 
of a “landless” agricultural labourer” irrespec- 
tive of the fact that he also makes a living 
from other work. Of course, if his principal 
means of livelihood happen to be from work 
other than that referred in Clause (i), then 
he will cease to be a “landless agricultur 
labourer”. 


9, Under sub-section (2) of Section 2 
though there is no provision requiring a 
Court to refer the question whether a person 
is a “marginal farmer” or a “landless agri- 
cultural labourer” etc., it is understood that 
the Court has to make a reference under sub- 
section (2) when such a question arises for 
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determination because the decision of the 
officer mentioned in sub-section (2) has been 
made final and conclusive. In other words, 
‘it is not for the Court to determine whether 
a person fis a “marginal or small farmer” or 
a “landless agricultural labourer” or a “rural 
artisan”, But then it is the Court which has 
the jurisdiction to decide whether a question 
in terms of sub-section (2) of S. 2 has arisen 
or not. It is only when the Court decides 
that such a question has arisen that it is 
bound to make a reference. l 

10. When does a question arise? It arises 
when a party alleges a material fact which is 
denied by the opposite party. In other 
words, a question under sub-sec. (2) will only 
arise when a party claiming a benefit under 
this Act raises a question bona fide. For this 
purpose it is not enough to simply allege 
that a person is a “marginal farmer” or a 
“landless agricultural labourer” or a “rural 
aritisan”, Indeed these are the conclusions in 
law which flow from certain facts. It is, 


therefore, essential for the party to allege the 


basic facts. It is further necessary that these 
basic facts should be supported by an affi- 
davit in order to show bona fides. To take 
an example, for a person’ claiming to be a 
“marginal farmer” it is necessary for him to 
allege facts showing: (1) that he cultivates 
land personally; (2) that be is in lawful 
actual possession of land as an owner, tenant 
or a Government lessee; (3) that he earns 
his livelihood mainly from agriculture; (4) 
full details of all the Jand he actually pos- 
sesses lawfully. Similarly for a person claim- 
ing himself to be a “landless agricultural 
labourer” it is necessary for him. to give basic 
facts which would show that his principal 
means of livelihood are manual labour on 
agricultural land or from one or more of the 
agricultural occupations referred to in Cl. (i). 
In my opinion the Court has the right, nay 
the duty, to satisfy itself whether the ques- 
tion in terms of Section 2 (2) of the Act has 
been raised bona fide as distinguished from a 
question raised frivolously. In other words, 
the Court is entitled to hold an inquiry to 
the extent only of finding out whether a party 
claiming the benefit of the Act is raising a 


frivolous oy vexatious question or the ques-. 
The Court 


tion has been raised bona fide. 
has to keep in mind that the final decision on 
the question is the prerogative of the officer 
named under sub-section (2) and not that of 
the Civil Court. Losing sight of the fact 
would result in the Court clutching at the 
jurisdiction vesting in that officer and the 
Court will be acting without jurisdiction. 
Neither it is possible nor it is desirable to 
lay down any hard and fast rules. It will 
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depend on the facts of each case whether the 
material placed before the Court is sufficient 
to show that a bona fide question has arisen. 


11. Mehar Singh v. Chuhru Ram, ILR 
(1977) Him Pra 565 : (AIR 1979 NOC 79), 
Is a glaring instance of a frivolous plea and 
the Court refusing to making a reference 
under S, 2 (2) merely on the ipse dixit of a 
party. In that case the defendant made an 
application claiming that he was a “landless 
agricultural labourer” and so the suit should 
abate in terms of Section 3 of the Act. The 
trial Court found that the defendant was a 
full time employee of the Defence Depart- 
ment and, therefore. refused to make a re 
ference. The defendant came up in revision 
to -this Court. While holding that the juris- 
diction to decide the question belongs ex- 
clusively to an officer not below the rank of 
Yehsildar duly appointed by the State Gov- 
ernment in that behalf and that this decision 
on the question is final and conclusive and 
cannot be called in question in any Civil 
Court, this Court held: 


“But in order to invoke S. 2 (2) it must be 
shown that a question arises. That means, a 
point which can be said to raise a contro- 
versy op debate. If ex facie no question 
arises, because admittedly between the par- 
ties the defendant carries on a vocation which 
clearly excludes him from the definition of 
fhe expression ‘landless agricultural labourer’ 
plainly S. 2 (2) of the Act cannot be invoked. 
The statute does not contemplate frivolous 
or meaningless applications.” 


12. In Gopal Singh v. Kanwar Singh 
ILR (1976) Him Pra 295, it was ruled: 


“There is no doubt that the trial Court has 
jurisdiction to refer the question, but before 
any reference can be made it must be gatis- - 
fied that the question envisaged in that clausa 
does arise.. The trial Court will examine the 
material on the record for that purpose, 
There must be a clear pleading by the party 
claiming the benefit of the Ordinance (Hima- 
chal Pradesh Relief of Agricultural Indebted- 
ness Ordinance, 1975, which was later on 
enacted as the present Acf) that he is a 
marginal farmer, a landless agricultural 
Jabourer or a rural artisan. It is only if there 
is a specific pleading to that. effect that it 
can be said that the party has alleged that 
he is a debtor within the meaning of the 
Ordinance. It is not sufficient fop a party fo 
plead merely that he is. a debtor. A plead- 
ing to that effect is meaningless. Where is no - 
burden cast on the Court to investigate and 
determine which one of the three categories 


. comprehended within the definition of debtor 


is attracted in the particular case.” 
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13. Again in Jai Krishan v. Bhajan Dass, 
TLR (1976) Him Pra 844, it was reiterated 
that it was for the defendant to raise 3 
specific pleading to enab-e the Court to apply 
its mind to the question whether a reference 
should be made undes Section 2 (2) of ths 
Act. 


14. A contention has been raised that sub- 
section (2) of Section 2 leaves a discretion 
to the Court to refer cy not to refer ths 
question for the decision of the officer re 
ferred to in this sub-secion. It is suggested 
that the word “shall” shonld be read a3 
“may”. I am not impressed at all with this 
contention. The frame of the section leave 
no doubi that the decision of the question 
whether a person is a “marginal or small 
farmer” or a “landless egricultural labourer” 
or a “rural artisan” has been left to the.de- 
cision of an officer not selow the rank of a 
Yehsildar who is duly appointed by the State 
Government for this prrpose. The reason 
for leaving this question to a Revenue Offi- 
cer is not far to seek. Whe Legislature was 
aware of the existence of the Revenue Courts 
as distinguished from Civil Courts. Sub-sec- 
tion (2) of S. 5 of the Civil P. C. defines z 
Revenue Court having jcrisdiction under any 
local law to entertain sucts or other proceed- 
ing relating to the rent, revenue or profits of 
land used for agricultural purposes. In other 
words, the Revenue Officers were well versec 
with various questions re.ating to agricultural 
land. It was known to the Legislature thaí 
the farmers have been ir debt over the ages 
because of the poor returns from the land 
and other causes. They were heavily under 
debts of money lenders and the result was 
that whatever they produced by their sweaf 
and tears was' mopped up by the money 
lenders. Here were the persons who were 
the tillers of the land and depending upon 
the vagaries of nature tc eke out a susten=- 
arce. There were the noney lenders who 
had been able to corner -he money, the pre- 
sent day power, and to create circumstances 
where a poor farmer in spite of his best 
efforts would never be able to get out of the 
clutches of the money lenders. Social jus- 
tice demanded that these farmers should be 
freed from this iniquitous burden. It has 
been done by the present Act. At this stage 
the statement of objects and reasons which 
was given for the bill’s sezking to replace the 
old Ordinance with some modifications may 
be read: 


“The 20 point Programme announced by 
the Prime Minister contemplates, inter alia, 
liquidation of rural indebtedness by stages to 
benefit landless labourers, rural artisans, mar- 
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ginal and small farmers. In pursuance of this 
programme, the Government decided to 
liquidate the debts of Iandless agricultural 
labourers, rural artisans and marginal farmers 
and place a moratorium on the debts of 
smali farmers for a period of one year with 
an enabling provision to extend the morato- 
rium for a further period of one year. The 
Governor of Himachal Pradesh therefore, 
promulgated the Himachal Pradesh Relief of 
Agricultural Indebtedness. Ordinance, 1975, 
on 12th Nov., 1975. 

It was further decided to scale down the 
debts of smali farmers. Therefore, the provi- 
sions to this effect were necessary which have 
been made in this Bill in addition to the pro- 
Visions contained in the Ordinance which is 
to be replaced by permanent legislation.” 

15. Whe language used in sub-s. (2) ig im- 
perative and leaves no doubt that the deci- 
sion on the question has to be by the officer! 
mentioned in that section and not by a Civil! 
Court. I am also not impressed by the con- 
tention that since S. 18 is a specific bar to 
suits and proceedings and execution of de-! 
crees in civil or revenue Courts in respect of' 
a “small farmer”, S. 2 (2) is not mandatory, 
It may be noticed that S. 18 appears in Chap-| 
ter V which is for “scaling down of debts! 
of smali farmers”, It may also be noticed; 
that there is a provision for appeal in Sec- 
tion 20 whereas no such provision has been! 
made in respect of Chapter II which relates! 
to “liquidation of ‘certain debts” of a “deb-! 
tor”. Moreover, the definition of the word! 
“debtor” does not include a “small farmer”.| 
Though two separate detailed provisions havel 
been made for the two classes, that is “small; 
farmers” and those who fall under definition 
of “debtor”, yet there is nothing to show 
that the decision of the question whether a 
person is a “marginal os small farmer” or ai 
“landless agricultural labourer” or a “rural 
artisan” has been left to Civil Courts. Whe- 
ther the debts of a “small farmer” have to 
be scaled down or the debts of others have 
to be liquidated, would not, in my opinion, 
make any difference to the question with 
Which I am concerned. Yhe question given 
by the Full Bench of the Gujarat High Court 
in Taraben Ramanlal Modi v. Jashbhai 
Shankerbhai bin Walsibhai, AIR 1980 Guj 
126, is of no help for the purpose of inter- 
preting the present Act because evidently the 
Gujarat Act materially differe from the Act 
promulgated in this State. 

16. Now it must be remembered tha 
under S. 3 only those debts stand liquidated) 
which were oustanding on the requisite date, 
that is, 13th Nov., 1975. O£ course, the debt 
would include the amount of interest which 
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may have become due by that date. In other 
words, if there is a “debt” and a “debtor” in 
terms of this Act, only then those debts will 
stand liquidated under S. 3 which were out- 
standing on 13th Nov., 1975. It is needless 
to add that any debt which might have been 
incurred after the appointed day and remains 
outstanding is not affected by this Act. 

17. Another question raised is: Whether a 
time barred debt will also be liquidated? It 
need not be emphasised that the provisions 
of Limitation Act only destroy the remedy 
but not the right (Bhajja v. Mohammad Said 
Khan, AIR 1932 All: 543 and Raja Ram v. 
Lakshmi Narain, AIR 1958 Ail 149), In 
other words, a right continues to exist though 
the remedy is barred. For example, no suit 
can be instituted for the recovery of a time 
barred debt but a time barred debt can be a 
good consideration under the Contract Act. 
Moreover, if the debtor makes any payment 
to the creditor without specifying the debt, 
the creditor has a right to adjust the pay- 
ment against a time barred debt. Therefore, 
what S. 3 does is that it liquidates the out- 
standing debt whether it is time barred or 
not. In other words, it destroys the right 
of a creditor. 

18. I need hardly add that since the debt 
fouls angie on the appointed day is affected 
under S. 3, therefore, the crucial date for 
determination of the question whether a per- 
son is a “debtor” or not has to be the ap- 
pointed day, that is, 13th Nov., 1975. It may 
happen that a person who may be a “margi- 
nal farmer” to begin with, may on 13th Nov., 
'1975 cease to be a “marginal farmer” and an 
erstwhile big landlord may come to be a 
“marginal farmer” or a “landless agricultural 
labourer” on the appointed day. Similarly 
We are not concerned with any period after 
the appointed day. It may come to pass 
that a person who is a “marginal farmer” or 
a “landless agricultural labourer” on the ap- 
pointed day may cease to be so on any other 
day thereafter. All this has to be ignored 
since it is irrelevant for giving relief under 
Section 3. 

19. I will now deal with individual cases 
in the light of the above discussion. 


C., R, 221 of 1980. 


20. In this case a suit for recovery of 
Rs. 6,180/- was filed on 11th Sept, 1973. On 
26th Sept., 1973, property of the defendant 
was attached. Yhereafter on 4th Nov., 1976 
an application was made by the defendant 
claiming himself to be a “marginal farmer”. 
The plaintiff denied that the defendant was a 
“marginal farmer’. The Court made a re- 
ference under S. 2 @) of the Act to the 
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Tebsildar for determining the question. The 
plaintiff has now come up in revision. 

21. I have gone through the applicalion 
made by the defendant. The defendant has 
not given any facts which would prima facie 
show that the defendant is entitled to the 
benefit under S. 3 of the Act. The trial 
Court was not, therefore, justified in refer- 
ring the matter under Section 2 (2) of the 
Act in routine. The impugned order is, 
therefore, quashed and set aside. However, 
the defendant will be at liberty to make a 
fresh application and the Court will then pro- 
ceed in the matter in the light of this judg- 
ment. There will be no order as to costs. 
C. R. No. 107 of 1978. 


22. In this case the plaintiff filed a suit 
for a declaration that he is entitled to the 
possession of the agricultural land. The de- 
fendant resisted the suit and, inter alia claim- 
ed benefit of S. 3 of the Act. The trial 
Court framed the issue: “Whether the suit 
cannot proceed as alleged in the written 
statement and in view of the provisions of 
Act No. 17 of 1976.” The parties were ask- 
ed to lead evidence. Evidence was led. A 
copy of the jamabandi was filed by the 
plaintiff. The defendant filed his affidavit as 
well as the affidavit of others and also ap- 
pended a copy of the jamabandi. The Court 
proceeded to determine the question on the 
basis of the evidence produced before it and 
decided that the defendant was not a “mar- 
ginal farmer.” 


23. It may be noticed that the plaintiff 
alleged making an advance of Rs. 4,000/- on 
3rd Oct, 1975 and another advance of 
Rs. 1,000/- on 18th June, 1976. The agree- 
ment for mortgaging the land as security to 
this amount of Rs. '5,000/- was executed on 
23rd March, 1976. The reason was that the 
land of the defendant was already under. 
mortgage and he was required to redeem that 
land with the help of the money advanced ‘to 
him and to mortgage the same land with the 
plaintiff. 


24. It is conceded before me by the par- 
ties that on the appointed day, that is, 13th 
Nov., 1975, the defendant was only in actual 
possession of 3 bighas and 2 biswas of land. 
Therefore, the defendant made a prima facie 
claim of being a “marginal farmer”. 

25. Rs. 4,000/- advanced to the defendant 
was nothing but a debt. The amount ad- - 
vanced was required to be paid back and the 
agreement to mortgage the land was only for 
a collateral security for the amount advanced. 
By no stretch of imagination it can be said 
that Rs. 4,000/- advanced to the defendant 
on 3rd Oct., 1975, that is, before the appoint- 
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ed day, was not a debt. Therefore, in this 
case there being a “debt” and the defendant 
having laid the foundaton for bona fide 
claiming himself to be a “marginal farmer”, 
a question has arisen for decision whether the 
defendant was a “margiral farmer” and it 
should have been referrec under S. 2 (2) of 
the Act, and the Court aad no jurisdiction 
to appreciate the evidence produced by ‘the 
parties and decide that the defendant was not 
a “marginal farmer”. It may be repeated that 
as long as there is a bona fide dispute on the 
question whether the defendant is a “margt- 
nal or small farmer”, or a “landless agricul- 
tural labourer” or a “rural artisan” a refer- 
ence has to be made unless on the very face 
of it the question raised 5 frivolous. 


26. The revision is, therefore, accepted 
and the impugned order is hereby set aside. 
The Court is directed tc make a reference 
under S. 2 (2) of the Act It is clarified that 
in case the decision by tne Tehsildar is that 
the defendant is a “marginal farmer”, the 
suit will abate only in respect of Rs. 4,000/- 
which was the outstandiag debt on the ap- 
pointed day. The amount of Rs. 1,000/- 
allegedly advanced to the defendant after that 
date will not be affected by that decision and 
the Court will proceed farther with the suit 
as regards the question >f advancement of 
Rs. 1,000/- and decide the case on its merits, 
There will be no order zs to costs. 


C. R. No. 174 of 1978. 


27. In this case the defendant moved an 
application stating that ke was a “marginal 
farmer”. He produced a copy of the jama- 
bandi. The plaintiff contzsted. He also pro- 
duced a copy of the jamebandi. Both these 
copies of the revenue record were contrary 
to each other. Now what the trial court ‘did 
was that it started record.ng evidence to find 
out the area of land in occupation of 
the defendant. After recording the evi- 
dence the court held that there was no 
prima facie case which ju.tified a reference to 
the Tehsildar under S. 2 2) of the Act. 

28. Once the defendart had produced a 
certified copy of the jamabandi showing total 
area Of land -in his actual possession being 
less than one hectare of unirrigated land, he 
had made out a prima facie case. It was 
the duty of the court to make a reference 
under S. 2 (2) of the Act. It was for the 
Tehsildar to go into the natter and find out 
what the true facts were. This job of the 
Tehsildar could not be dcne by the court. 
Whether a party has been able to produce 
sufficient and credit-worthy evidence to prove 
his stand is to be decided by the Tehsildar 
and not by the court. Otherwise there is 
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nothing left for the Tehsildar to do. The 
defendant having showed a prima facie case 
the reference should have been made. 

29. The revision is, therefore, accepted, 
the impugned order is hereby set aside and 
the Court is directed to make a reference 
under Section 2 (2) of the Act and thereafter 
to proceed according to law. There will be 
no order as to costs. 

C. R. No. 120 of 1979. 


30. I need not go into the facts in this 
case, It is conceded before me that the debt 
in question was incurred by the defendant 
after the appointed day. Therefore, there is 
no question of any reference being made 
under Section. 2 (2) of the Act. The impugned 
order making a reference is hereby quashed 
and set aside. The Court is directed to pro- 
ceed according to law with the suit. 

C. R. No, 230 of 1986. 


31. I need not go into the facts in detail. 
Suffice to say that the defendant had claimed 
himself to be a “landless agricultural 
labourer”. Reference was made under Sec- 
tion 2 (2) of the Act. The Tehsildar return- 
ed a finding that the defendant was a “land- 
less agricultural labourer”. The suit, there-- 
fore, abated under Section 3 of the Act. 
The plaintiff-petitioner now challenges the 
finding and states that the Tehsildar was 
wrong in coming to ths conclusion which he 
arrived af. In this connection Mr. H. K. 
Bhardwaj refers to the evidence in order to 
show that the finding given by the Tehsildar 
was incorrect. The Tehsildar after appreciat- 
ing the evidence produced before him decid- 
ed the question referred to him. His deci- 
sion being final and conclusive cannot be 
challenged now. The revision is, therefore 
dismissed with costs. 

Order accordingly. 
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VYAS DEV MISRA, C, J. AND | 
VYOM PRAKASH GUPTA, J. 
Gehru, Appellant v, Charan Das 
Dogra, Respondent, 
F. A, O, No, 118 of 1980, 
1981, 


Civil P. C. (5 of 1908), O. 33 R. 1 — 
Suit by indigent persons — “Possession 
of sufficient means” — Meaning of. 

“Possession of sufficient means” does 
not mean possession of sufficient pro- 
perty. One may be possessed of suffi- 
cient property but may not ba possessed 
of sufficient means. It varies from case 
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to case whether the person can easily 
come in possession of sufficient means 
(Para 5) 

Where a plaintiff is suffering from 
"any legal disability with the resul 
that the suit is brought by a next friend, 
fit is still the ‘sufficient means’ of the 
plaintiff which have to be taken into 
consideration, Before such a plaintiff 
can be said te be ‘possessed of sufficient 
means’ it has to be seen whether the 
next friend is in a position to easily. 
raise sufficient money from the property 
of the plaintiff in order to pay the 
court fee, Now before the next friend 
fs in a position to do so it may be neces< 
sary fo have a guardian appointed, After 
the appointment of the guardian it will 
be for the guardian to decide whether 
t is in the interest of the ward to fin- 
ance the litigation, If the guardian 
decides that it is not so then the nex? 
friend naturally cannot pay the courf 
fee and it cannot be held that the 
plaintiff is possessed of ‘sufficient means’. 
Even where this hurdle is crossed suc- 
` cessfully the second hurdle remains, If 
fs to gef the permission of the court to 
raise moneys on the property belonging 
fo the plaintiff or to spend the plaintiff's 
money on the litigation, The court may 
come fo a conclusion that litigation is 
not for the interest of the plaintiff, The 
next friend will not thus be in a posi- 
tion fo pay the Court fee, (Para 6) 


Where the plaintiff was indigent and 
of unsound mind he can be allowed to 
sue in forma pauperis through his wife 
as a next friend. In such a case he 
cannot be held to be in a position to pay, 
the Court fee merely because he owns 
some property, the value of which can 
be assessed af more than Rs, 20,000/-. 
The mere possession of property by a 
person of unsound mind does not mean 
that the person is in a position to con< 
vert his property into money and pay 
the Court fee. 1969 Ker LT 953, AIR 
N960 Andh Pra 540 and AIR 1978 Kant 
117, Foll, (Paras 1, 13) 


Cases Referred: Chronological Paras 
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V. D, MISRA, C. J. This appeal is 
directed against the order of a learned 
single Judge holding that the appellant 
is not an indigent person and must pay 
the necessary court-fee, | 
_ 2. The appellant is stated fo be a 
deaf and dumb person and incapable of 
protecting his interests when suing by 
reason of mental infirmity. The appel- 
fant’s wife Shrimati Devku filed a sui 
in forma pauperis on the ground that 
the appellant was not possessed of suffi- 
cient means to enable him to pay the 
fee prescribed by law for the plaint, It 
was averred that the defendant (respon< 
dent before us), who is a practising Ad- 
vocate, filed an application on behalf of 
a lady representing herself to be 
Kimtu, daughter of the appellant, for 
permission to sell or lease the property 
described in the plaint, This applica- 
tion was stated to have been made under 
S, 8 of the Hindu Minority: and Guar- 
dianship Act before the District Judge 
Kulu on 22nd May, 1975, The learned 
Judge allowed the applicafion on 3Is# 
May, 1975, On the basis of this order 
the defendant got a sale deed executed 
in his favour on 6th June, 1975 from 
fhe said Shrimati Kimtu, The ostensible 
consideration for the sale of this land 
was Rs, 48,000/-, A special power of at- 
torney was obtained in favour of . one 
Lotam Dass from Shrimati Kimtu aus 
thorising the former to represent the 
Tatter af the time of the attestation of 
the mutation before the revenue officer. 
The mutation was duly got sanctioned, 
Shrimati Devku came to know about 
the fraud played by the defendant, She 
challenged the order of the District 
Judge, Kulu, in Civil Revision No, 87 of 
1975 and this Courg by an order dafed 
31st Oct, 1979 quashed the order of the 
Distric? Judge dated 31-5-1975; But the 
defendant refused to hand back the pro< 
perty. Another allegafion made is that 
fhe defendan? in 1671 in collusion with 
the appellant's previous wife Shrimati 
Sobhi got the land belonging to the aps 
pellant transferred to himself, 
3. Ag the very outset wa may res 
cord that Mr. Arun Kumar Goel, learn: 
ed counsel for the defendant-respondenf, 
has seriously contended that the appel- 
Tan? is nog a person having any mental 
infirmity. How this fies in the mouth 
of the defendan? who, as a counsel, 
moved an application on behalf of said 
Kimtu under S, 8 of the Hindu Minority, 
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and Guardianship Act and got the land 
transferred to himself, is not for us to 
say. Suffice it to note that this is not 
the matter in issue before us, More- 
"over, we find that in tae reply filed by 
the defendant there is noft even a whis< 
per that the appellant is not suffering 
from mental infirmity, And we would 
leave the matter at thet, 


4, It is unfortunate indeed that in 
our socialistic democratie republic jus- 
tice .is still being sold. We are still car- 
rying on with the old colonial tradi- 
tions, The doors of the temple of justice 
are closed to a person unless he has gol 
sufficient money, The money is needed 
not only to pay the heavy court-fee but 
also for the payment cf getting legal 
assistance and meeting other sundry 
expenditure, Temples of justice should 
be open to all and surdry just like a 
femple of God. But the States, instead 
of trying to ensure free and speedy jus- 
tice, are always out to increase the court~ 
fee, In some of the S-ates it has be- 
come a source of revenue also, It is 
strange indeed that the State as a Socia- 
listic Republic is out to mint money 
out of the miseries of the litigants, It 
is true that a provisior like O, 33 R, 1 
has been on the statute book for the 
Jasg about 100 years ta enable the poor 
to sue in forma pauperis, But then it 
was never more than an eyewash, 
Where a person has just enough money 
fo meet the court-fee, fhen he must pay 
the court-fee, become Lterally a pauper, 
and then enter the gate of justice, In 
other words he has practically to strip 
himself naked before praying for justice, 
Even after paying the court-fee he has 
still fo pay at least for summoning his 
witnesses and meet other sundry ex~ 
penses provided he suczeeds in getting 


a free legal aid of sorts And in the in~’ 


stant case the defendan’, who is a pract 
tising lawyer and against whom Serious 
allegations of fraud in depriving the ap- 
pellant of his valuable property have 
been made, is doing his best fo throw 
the appellant out of ths court of justicd 
on the very threshold, 

5. Expin-I to R, 1 o? O, 33 of the 
Civil P. C, defines in imdigent person as 
one who “is not possessed of sufficient 
means (other than property exempt 
from attachment in exzcution of a de- 
cree and the subject matter of the suit) 
ko enable him to pay tha fee prescribed 


Genru V 


H.P, 25- 


by law to the plaint in such suit,” We 
are not ccncerned with the rést of the 
rule, By now it is well settled that 
‘possession of sufficient means’ does nof 
mean possession of sufficient property. 
It is possible that one may be possessed 
of sufficient property but still may not 
be possessed of sufficienf means, It will 
depend on the nature of the property. 
It will also depend whether the person 
concerned can easily come in possession 
of sufficient means, All this varies from 
case to case, 


Charan Das 


6. Where a plaintiff is suffering from 
any legal disability with the result that 
the suit is brought by a next friend, il 
is still the ‘sufficient means’ of the plain- 
t which have to be taken into consi- 
deration, Before such a plaintiff can be 
said to be ‘possessed of stfficient means’, 
it has to be seen whether the next 
friend is in a position fo easily raise 
sufficient money from the property of 
the plaintiff in order to pay the court- 
fee, Now before the nexf friend is in 
a position fo do so if may be necessary 
to have a guardian appointed, After the 
appointment of the guardian if will be 
for the guardian to decide whether if 
is in the interest of the ward to finance, 
the litigation, If the guardian decides 
that it is not so then the nexf friend 
naturally cannot pay the court-fee and 
it cannot be held that the plaintiff is pos- 
sessed of sufficient means, Even where 
this hurdle is crossed successfully the 
second hurdle remains, It is to get the 
permission of the court to raise moneys 
on the property belonging to the plain- 
tiff or to spend the plaintiffs money on 
the litigation, The court may come to 
a conclusion that litigation is not for 
the interest of the plaintiff. The next 
friend will nof thus be in a position to 
pay the courf-fee, 





7. In Janakykutty v, Varghese, 1969 
Ker LT 953, the cour$ was concerned 
with a plaintiff who was a minor and 
was challenging the alienation of his 
property, It was found thay the minor 
had shares in some properties, The 
court rules that assuming that the share 
of the minor if validly transferred may 
fetch enough money to pay the court- 
fea, the real question is not whether the 
assets of the minor are considerable but 
whether the minor can rafse resources 
therewith, It observedr -ii e mol) 
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“It is conceivable that a minor may 
have considerable properties and even 
cash but if the guardian who alone can 
alienate the property and raise money 
thereon or who is in control of the cash 
and can give it to the minor declines to 
co-operate with the minor and refuses 
either to transfer the property as guar- 
dian or part with the cash for conduct- 
ing the litigation, the minor is, for all 
practical purposes, a pauper, It is no 
good saying that the minor is wealthy 
if he or his next friend cannot actually 
command cash, ‘Therefore, the ability 
of the minor to get at means to pay the 
court-fee (means in this context, obvi- 
ously means money because _ court-fee 
will be accepted in money and not in 
property) is what we are concerned 
with. The next friend of the minor in 
the present petitions is admittedly not 
the legal guardian ........ . The remote 
suggestion that the next friend may 
move the court and get a guardian ap- 
pointed under the Guardians and Wards 
Act and persuade that guardian to move 
the Court to permit alienation of pro- 
perty to raise reasources and then start 
litigation is in most cases too round 
about a route to reach the monetary 
destination and cannot be treated as 
equivalent to possession of sufficient 
means within the meaning of O. 33 
BH bP, G? 


8 In Virupakshiah v, Sivalingaiah 
ATR 1960 Andh Pra 540, the plaintiffs 
were minors and were members of a 
joint family which owned considerable 
property. It was ruled that it was fal- 
lacious to assume that a person who is 
entitled to a share in joint family pro- 
perty of considerable value would 
always be able to raise comparatively 
smaller amounts on its security, It was 
observed that the petitioners were mi- 
nors and their next friend was not 
competent in law to offer their undivid- 
ed share in the joint family property. 


9. In V, Krishna Bhat v. Ravishankar, 
AIR 1978 Kant 117, the learned single 
Judge followed the aforementioned 
Judgment of the Andhra Pradesh High 
Court, 

10. In the case before us it has been 
found by the learned single Judge that 
appellant Gehru, according to Fard Jama- 
bandi Ex. R-1, along with Shrimati Kali, 
wife of Kundan Lal, owns and possesses 2 
bighas 16 biswas of land, It has further 
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ALR, 


been found that the share of the appel- 
lant Gehru is 3/5 and so he is owner in 
possession of 1 bigha 12 biswas of land. 
Finding the market value of the land 
at- Rs. 16,000/- per bigha, the value of 
this land was assessed at more than 
Rs. 20,000/-, and so the appellant was 
held to be in a position to pay the court- 
fee. The contention that it was not prac- 
ticable for the appellant to raise tae 
money was dismissed with the observa- 
tions :-— 


“Even if it be assumed that the appli- 
cant is mentally incapacitated from con- 
tracting or transferring the property, 
this fact in my view is hardly material 
inasmuch as the law provides proper 
methods by the adoption of which the 
property of a person of unsound mind 
can be converted irto money. The ap- 
plicant, therefore, must be held to be a 
person who is in possession of sufficient 
means to pay. the requisite court-fee,” 


11. Unfortunately the attention of 
the learned single Judge was not direct- 
ed to the various hurdles which the ap- 
pellant must cross, and cross them suc- 
cessfully, before he would be in a posi- 
tion to convert his property into cash 
to pay the court-fee. With all respect 
to the learned single Judge we cannot 
agree that mere possession of considera- 
ble property by a person of unsound 
mind means that the person is in a 
position to convert his property into 
money and pay the court-fee, 


12. An argument of despair was also 
advanced by the learned counsel for the 
respondent, It was this, The appellant 
has suppressed the fact that he owned 
this property. Now it is not each and 
every failure to mention a property under 
O. 33 R. 2 which amounts to the suppres- 


. sion of the fact, It should be shown that 


there was a mala fide intention in not 
mentioning the prcperty, In the instant 
case the suit has been brought through 
Shrimati Devku, the next friend of the 
appellant. The defandant in his reply 
avers that she has nothing to do with 
appellant Gehru. If that be true then 
Shrimtai Devku’s failure to mention this 
property does not amount to mala fides. 
We find that it was suggested to Shri“ 
mati Devku in cross examination thaf 
the appellant owned 2 bighas 16 biswas 


‘of land jointly with Shrimati Kali and 


appellant owned 2/3 
Devku was not in 8 


in that land the 
share. Shrimati 


19382 
position to contradict this fact and 
showed ignorance about it. This shows 


that there was no suppression of the fact. 
It was a bona fide mistake, It is for this 
reason that the learned single Judge did 
not make it a ground for disentitling the 
appellant to sue in forma pauperis, 

13. The result is that the appeal suc- 
ceeds and appellant is allowed to sue 
in forma pauperis, The appellant will 
be entitled to recover the costs of this 
appeal from the respondent No, 1, 

Appeal allowed. 
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State Bank of Patiala, Applicant v. 
M/s, Chohan Huhtamaki (India) Pvt. 
Ltd., and others, Opposite Parties. 

O. M, P. No. 93 of 1981 in Ex, Petm 
No, 10 of 1979, D/- 25-6-1981. 


(A) Transfer of Property Act (4 of 
1882), S. 3 — Immoveable property — 
Meaning of — Machinery and other 
articles net sold’ along with house or 
land — Machinery and other articles 
could not be termed to be immoveable 
property. (Para 5) 


(B) Civil P. C. (5 of 1908), O. 21 Rule 
72-A — Moveable property — Auction 
of — Provision of O, 21 R, 72-A .would 
not be attracted. (Para 6) 


K. D. Sud, for Applicant K, S. Thapar 
and Deepak Thapar, for Opposite Par- 
ties; S, S, Kanwar, for Auction-Pur- 
chaser, 


ORDER :— This is an application filed 
by Shri Rishi Kumar Kapila son of Shri 
Khushi Ram, resident of Kapur Lodge, 
Solan, under O, 21 Rr, 79 and 81 of the 
Civil P, C. praying that the order for 
vesting the property in the petitioner 
and also the direction to the auctioneer 


be issued, for the delivery of possession. 


of the property purchased by him in the 
auction. It is stated in the application 
that Shri Devinder Gupta Advocate, 
was appointed as auctioneer by this 
Court and held the auction of the pro- 
perty, mentioned in Annexure ‘A’ atta- 
ched to this petition, on 10-5-1981, The 
petitioner was the highest bidder in re- 
spect of certain properties and paid 1/4th 
of the sale price at the fall of the ham- 
mer on that day. The petitioner was al- 
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lowed 15 days time to deposit the balance 
of the sale price in Court. The highest 
bid given by the petitioner was in the 
sum of Rs. 1,30,000/-- He has paid a 
sum of Rs. 32,500/- at the fall of- the 
hammer and.the remaining amount of 
Rs. 97,500/- was deposited by him vide 
challan No, 23 dated 25-5-1981, and the 
receipt of the same has been issued in 
his favour. It is claimed by the peti- 
tioner that he is entitled to the actual 
delivery of possession of the property 
mentioned in the above Annexure, 


2. Reply to this O. M. P. was filed 
on behalf of the judgment debtor, It is 
submitted that the auction was closed 
at 5.30 P.M. but the bidder in conspi- 
racy insisted on the auctioneer to re- 
ceive the bids, According to the 
judgment-debtor the property sold was 
a working factory installed by him for 
permanent working as such, and was 
immovable property. It is further con- 
tended that the relief claimed by the 
petitioner cannot be given as the sal? 


. was bad ard invalid in view of the pro- 


visions contained in O., 21, R. 72-A of 
the Civil P, C, 


3. The execution petition is pending 
since 15-10-1979, The judgment-debtors 
did nog put in appearance though efforts 
were made to serve them personally. On 
5-12-1979 though the judgment-debtor 
No. 2 was not found at his residence, 
but the service was effected on him 
through his wife Smt, Pushpa Chauhan. 
Judgment-debtor No, 3 was also served 
personally on 1-4-1980, All the same, 
the Court in order to obviate the possi- 
bility of any objection regarding a pro- 
per service, again effected the service 
on the judgment: debtors by publication 
in daily Hindi Paper ‘Nav Bharat’ for 
appearance in the Court on 17-6-1980. 
In spite of all this, none of the judg- 
ment debtors chose to appear and raise 
any objection to the execution proceed- 
ings. Therefore, the proclamation for 
the sale of the property of the judgment- 
debtors by auction, was made in ‘The 
Tribune’ of 11-11-1980 and in ‘the Indian 


Express’ of 3-12-1980 as also 
in the Himachal-Pradesh Raj- 
patra dated 15-11-1980. The auction 


was held on the basis of the above pro- 
clamation but the same was not con- 
firmed as the price fetched was consi- 
dered quite low, Again, proclamation for 
the sale of the property by public auc- 
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tion was made in the English Daily 
‘Indian Express’ Chandigarh Edition, on 
10-2-1981. and Dehli Edition on 3-12-1980 
and 10-2-1981. The auction could noi 
be held on the basis of this proclama~ 
tion, which was fixed for 8-3-1981, as 
the same was postponed, Thereafter 
the sale was fixed for 10-5-1981 and pro- 
clamation to thag effect was made in 
the ‘Indian Express’ of 7-4-1981 and 
10-4-1981, On 8-5-1931, Shri K, S. Thap- 
per, Advocate, assisted by other Advos 
cates, appeared for the judgment debtor. 
Shri K, S. Thapper, the learned counsel 
for the judgment debtor, made certain 
suggestions for the sale of the property, 
Ii was suggested by him that the aus 
etionéer be authorised to sell the immovs 
able property i. €, houses, factory, 
godowns etc, in separate buildings and 
separate lots, if need be, He further 
suggested that the mechinery should be 
sold after the fresh proclamation in 
which the judgment debtors will also 
co-operate and prepare aproper list with 
its functional qualifications including 
items if any, left out in this proclama- 
tion, He, however, stated that this will 
be withouf prejudice to the objections 
already raised in the Objection Petition, 
This Court on 8-5-1981 ordered that the 
fudgment debtor ar his representative, 
if they so choose, can be present at the 
time of the auction, It was further 
observed that the auctioneer shall hold 
the auction in a manner as far as pra~ 
cticable so as to get the maximum pos- 
sible price of the property to be sold 
and that the suggestion of the learned 
counsel, as far as practicable and possi< 
ble, be kept in view. A copy of this 
order was given to Shri Devinder Gupta 
Advocate, who was appointed the aux 
ctioneer, 


4. If is apparent that the Judgment 
debtor initially was noft keen to object 
io the execution proceedings, In spite 
of the proclamations having been made 
several times, as referred to above, none 
of the judgment debtors took any step 
fo raise any. objection regarding the 
sale, - 


5, Shri S, S, Kanwar, who appears 
for the petitioner-auction-purchaser, has 
drawn my attention to the provisions 
contained in O, 21 R. 78 of the Civil 
P, C, It is contained in the said provis 
sions that no irregularity in publishing 
or conducting the sale of movable proz 


perty shall witiate the sale, If is further 
provided that any person sustaining any. 
injury by reason of such irregularity 
at the hand of any other person, may, 
institute a suit against him for compen~< 
sation or (if such other person is the 
purchaser) for the recovery of the spe= 
cific property and for compensation in 
default of such recovery, It is further 
contended by the learned counsel that 
the provisions contained in O, 21, R, 90 
of the Civil P, C, are only attracted in 
respecf of immovable properties, The 
question which remains to be determin< 
ed is whether the articles that are sold 
to the auction-purchaser are to be term- 
ed as movable or immovable property. 
The articles contained in Annexure ‘A’ 
are comprised of machinery and such 
like articles, The machinery and other 
articles are not being sold along with) 
the house or the land, but were intend- 
ed and, in fact, have been sold as sepa- 
rate items, Even from the statement of 
Shri Thapper dated 8-5-1981 it can be 
inferred that he wanted that the ma- 
chinery be sold after a fresh proclama- 
tion and not along with the houses, fac- 
tory and godowns etc, A machinery or 
any part of a machinery cannot bs 
termed as immovable property,. if sold] 
separately, In case a factory, along with 
the building, and machinery perma- 
nently embedded in the land is to be 
sold, if is likely to be termed as im- 
movable property, buf not otherwise, As 
such the contention of the learned 
counsel for the judgment debtor thaf 
the machinery and other articles as auc- 
tioned to the aforesaid auction-pur-) 
chaser is immovable, cannot be sustain: 
ed and the objection is repelled, 

6. The other objection raised on bes 
halt of the judgment debtors is that the? 
sale is void in view of the provisions 
contained in O, 21, R. %72A of the Civil 
P. C, It is desirable to reproduce the 
said provision :— 

“72A, {1) Notwithstanding anything 
contained in R. 72, a mortgagee of im: 
movable property shall not bid for or 
purchase property sold in execution of 





. a decrea on the mortgage unless tha 


Court grants him leave to bid for og 
purchase the property, 

(2) If leave fo bid is granted fo such 
mortgagee, then the Court shall fix a 
reserve price as regards the mortgagee, 
and unless the Court otherwise directs, 
the reserve price shall be:— 


4. 
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(a) not Iess than the amount then due 
for principal, interest and costs in rex 
spect of the mortgage if the property is 
sold in one lot; and 

(b) in the case of any property sold 
in lots, not Iess than sach sum as shall 
appear to the Court to be properly at- 
4ributable to each lof in relation to the 
amount then’ due for principal, interest 
and costs on the mortgage, 

(3) In other respects, the provisions 
of sub-rules (2) and (© of R, 72 shall 
apply in relation to purchase by the 
decree-holder under that rule,” 

In the first instance, t may be point~ 
ed ou? that the decree-holder did nof 
give any. bid in respect of the property, 
which was purchased ty the petitioner, 
being the highest bidder. No doubt, the 
decree-holder was allowed fo bid at the 
auction, but ig is revealed that the 
decree-holder did not give any bid in 
respect of the property contained in An- 
nexure ‘A’, Assuming taat the grant of 
permission to bid <¢f the auction 
amounted fo his giving a bid, even then 
the provisions contained in this rule are 
only applicable to immovable property. 
Since- I have already observed earlier 
above, tha? the property contained in 
Annexure ŽA! is movab.e, this provision 
is nof attracted af all. 


T, For the foregoing reasons, the ap<_ 


plication is allowed and it is ordered 
that the property vests in the petitioner 
who is the highest suction-purchaser 
and the auctioneer is directed to deliver 
the possession of the said property to 
the petitioner. The application is acx 
cordingly allowed, buf the parties are 
Jeft to bear their own costs, 
Application allowed, 
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Tara Chand, Appellant v, Ishwar Dass 
and another, Responden:s, 

Second Appeal No, 6% of 1970, 
25-5-1981, 

(A) Transfer of Property Act (4 of 
1882), S. 111 (g) — Suit for eviction — 
Plaintiff never accepting existence of 
_relationship of landlord and tenant = 
Question of denial of tithe does not arise 
= S. 111 (g) does not apply. 

_ For applying the provisions of S, 1T 
tg) the plaintiffs shoul first have ac- 
LE th of ——— rte, 
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cepted the existence of relationship of 
Tandlord and tenant and they should 
have claimed the possession on the 
ground of forfeiture of tenancy by de- 
nial of title, (Para 13) 
Where in a suit for eviction there was 
no assertion by the plaintiffs that the 
defendant was ever their tenant and in 
fact the plaintiffs have never accepted 
the existence of relationship of landlord 
and tenant between them, the defendant 
could not be said to have forfeited his 
tenancy rights by denial of the plain- 
tiffs title, AIR 1970 Punj. 511, disting, 
AIR 1965 SC 1923, Rel, on, (Para 15) 
(B) Civil P. C. (5 of 1908), Ss, 100-101 
= New plea — Suit for eviction Re~ 
Jationship of Iandlord and tenant estab- 
lished — Dismissal of suit for non-ser- 
vice of notice under S. 106, T. P. Act — 
Plaintifi-appellant raising plea for first 
time in High Court that even if tenant 
was held to be tenant-at-will still he 
could be ejected without notice under 
S., 106 of T, P, Act — Plea cannot be 
allowed. (Para 18) 
Cases Referred : Chronological Paras 
AIR 1971 Punj 434: 73 Pun LR 319 9, 16 
AIR 1970 Funj 5121s 72 Pun LR 223 
9, 14, 15, 16 

AIR 1965 SC 1923 x (1965) 1 SCWR 848 
8, 9, 17 

Chhabil Dass, for Appellant; P, N. 
Wag, for Respondents, | 


JUDGMENT:— S/Shri Ishwar Dass 
and Om Prakash filed a suit for posses- 
sion in respect to the property mention- 
ed in the plaint on the allegations that 
they are the owners of the disputed 
property and that the same was mort- 
gaged with S/Shri Ganga Ram, Sant 
Ram and Salig Ram, ï is alleged that 
the mortgage was redeemed by the 
plaintiffs on 26-11-1961, The plaintiffs 
have further alleged fhai Tara Chand 
defendant is in possession of the pro- 
perty in dispute as trespasser and he 
was never inducted as a tenant by the 
plaintifis and if the said Tara Chand 
defendant had been inducted as a ten- 
ang by the morfgagees then this act of 
the mortgagees was mala fide and the 
plaintiffs are nof bound by the said ten- 
ancy created by the mortgagees, This 
suif was filed in the court of the Senior 
Sub Judge, Dharamsala on ‘11-1-1967, 


2, Defendant Tara Chand contested 
the suit and contended that the disput- 
ed Iand was given fo the defendants 
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ancestors by plaintiffs’ ancestors for 
residential purposes and that the defen- 
dant’s father and grand-father in fact 
made constructions on this property and 
also improved the land. It was also al- 
leged that the defendant is a permanent 
occupancy tenant of the land in dispute 
and is in possession of the same for the 
last more than 100 years and by virtue 
of Punjab Act 8 of 1953 has become its 
owner. The defendant also alleged that 
he is not a trespasser and is not liable 
to ejectment and that the plaintiffs had 
even accepted rent from him for two 
years on 20-12-1964. The plaintiffs were 
estopped by their act and conduct from 
filing the suit. The defendant also 
‘claimed adverse possession on the 
ground that from 15-6-1952 onwards he 
had become absolute owner of the pro- 


perty by virtue of Punjab Act 8 of 1953 - 


and the suit is barred by limitation, The 
defendant also claimed damages in case 
of ejectment. Some other objections 
were also raised, 


3. On the pleadings of the parties 
the following issues were framed :— 

1, Is the suit correctly valued for pur- 
poses of court-fee and jurisdiction? 

2. Is the site plan correct? 

3, Whether the suit is barred by limi- 
tation? 

4, Are the plaintiffs estopped by their 
acts and conduct in bringing the suit? 

5. Whether any prior notice as alleg- 
ed was necessary, If so, what is the ef- 
fect of not serving it? 

6. Is the defendant a permanent occu- 
pancy tenant of the land in suit? 

7. Has the defendant become owner of 
the property in suit by adverse posses~ 
gion? l 

8, Whether the defendant is a tres- 
passer? 

9. To what compensation, if any, is 
the defendant entitled in case of eject- 
ment? 

10, Relief, 


4, The Senior Sub Judge, Kangra, 
vide his judgment dated 6th Nov, 1968 
dismissed the plaintiffs’ suit and decid- 
ed issues Nos. 1, 2, 3, 6 and 7 in plain- 
tiffs’ favour and issues Nos. 4, 5 and 8 
against the plaintiffs. No findings were 
recorded on. issue No. 9 as the court 
held that ejectment of defendant could 
not be ordered. The suit was dismissed 
on the main ground that there was rela- 
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tionship of landlord and tenant between 
the parties and tenancy had not been 
terminated under Ss, 106 and 108 of the 
T. P, Act, 

5, Feeling aggrieved from this judg- 
ment and decree of the Senior Sub 
Judge, the plaintiffs filed an appeal 
with the District Judge, Kangra aù 
Dharamsala and the learned District 
Judge vide his judgment and decree 
dated 11-5-1977 accepted the appeal and 
decreed the plaintiffs’ suit with costs 
throughout. The learned District Judge 
held that the defendant was a tenant- 
at-will of the disputed property and 
Was not a trespasser, It was further 
held that the defendant had denied the 
title of the plaintiffs, therefore, this 
denial has resulted in the forfeiture of 
his tenancy. The learned District Judge 
further held that the defendant by rea- 
sons of forefeiture of tenancy is a tres 
passer and is not entitled to a notice 
under S. 106, T, P, Act, It was also 
held that defendant is not entitled to 
any compensation for structures which 
belonged to plaintiffs, 

6, Defendant Tara Chand aggrieved 
from this judgment and decree of the 
learned District Judge has now come up 
in this appeal, : 

7 I have heard Shri Chhabi] Dass, 
learned counsel] for the appellant and 
Shri P. N, Nag, learned counsel for tha 
respondents, 

8. The learned counsel for the appels 
lant contended that in the circum- 
stances of the present case the District 
Judge has erred in holding that the des 
fendant has forfeited his tenancy rights 
by denial of plaintiffs’ title. It was con- 
tended that the plaintiffs have nowhere 
pleaded in the plaint or the replication 
that the defendant is or was a tenant 
of the suit property under the plaintiffs 
and so there was no question of denial 
of plaintiffs’ title. It was also contended 
that the denial, if any must be prior to 
institution of suit and should have been 
pleaded in the plaint, In support of his 
contention the learned counsel alst 
based his reliance on the observations 
made in AIR 1965 SC 1923, Raja Maho- 
med Amir Ahmad Khan v, Municipal 
Board of Sitapur, 

9, The learned counsel for the re- 
spondents contended that the defendant 
has denied the relationship of the land< 
lord and tenant in the written state- 
ment and has claimed adverse possess 
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sion. In such circumstences he had for- 
feited his tenancy righcs due to the de- 
nial of tenancy, The learned counsel re- 
ferred to AIR 1965 SC 1923 (Supra) and 
(1970) 72 Pun LR 223 : (AIR 1970 Punj 
511) Sada Ram v, Gajian and AIR 1971 
Punj 434, Smt. Suhag Rani v. Sukhdev. 

10. I have considered the contentions 
of the learned counsel for the parties 
and have gone through the records of 
the case, 


11. To decide the controversy it is 
necessary to refer to the pleadings. The 
plaintiffs in the plaint have claimed that 
they are the owners of the disputed 
property, the defendant is a trespasser 
and is liable to be dispossessed, The 
plaintiffs have also alleged that the de- 
fendant is not a tenant of the disputed 
land and was never inducted as a ten- 
ant by the plaintiffs, nor any rent was 
settled between him and the plaintiffs, 
It is also stated that if the defendant 
has been inducted as a tenant by the 
mortgagees then such en act on the part 
of the mortgagees is mala fide and the 
defendant is liable to ejectment as the 
mortgage has been redeemed, The de- 
fendant in written statement alleged 
that the disputed land was given to the 
defendant’s ancestors by the plaintiffs’ 
ancestors for residential purposes and 
that defendant is a permanent occupan- 
cy tenant of the land in suit. It is also 
alleged that by virtue of the provisions 
of Punjab Act 8 of 1953 he has become 
an owner of the disputed property, It 
is also asserted that -ħe defendant is 
not trespasser and tha: he paid rent to 
the plaintiffs for two years on 20-11- 
1964. It was also asserted that no valid 
notice under S, 108 cf T, P, Act has 
been served and the suit is not compe- 
tent and is barred b=cause the defen- 
dant after having acquired ownership 
rights from 15-6-1952 has acquired title 
by adverse possession, It was further 
alleged that the defendant was not in- 
ducted as a tenant by the mortgagee, 


12. In replication -he plaintiffs - al- 
Teged that the defendant has forfeited 
his tenancy rights due to the denial of 
the tenancy, 


13. From the above facts it is clear 
that the plaintiffs have nowhere accept- 
ed the defendant as a tenant of the 
disputed property and have in fact 
treated the defendant as a trespasser. 
The plaintiffs have also not alleged in 
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the plaint that by denial of title of the 
plaintiffs, the defendant has forfeited the 
tenancy rights, An indirect averment 
has been made in the plaint that if the 
defendant is proved to have been in- 
ducted as a tenant by the mortgagees 
then the said creation of the tenancy in 
favour of the defendant is mala fide and 
is not binding on the plaintiffs. Hence 
the plaintiffs’ suit is on the grounds (a) 
that defendant was never inducted as a 
tenant by the plaintiffs; (b) that after 
the redemption of the mortgage the de- 
fendant’s tenancy rights, if any, have 
come to an end, The defendent on 
the the other hand has set up 
a tenancy with respect to the disputed 
land and had alleged that he has ac- 
quired status of a permanent occupancy 
tenant on the land, The only averment 
of the defendant in the written state- 
ment is that as he was a permanent oc: 
cupancy tenant of the suit land oʻ 
15th June, 1952 therefore, by virtue of 
the Punjab Act 8 of 19537 he has ac% 
quired ownership rights, The next aver- 
ment of the defendant that he has ac- 
quired a title by adverse possession is 
also based upon the fact that as ha had 
been vested with ownership rights on 
15-6-1952 by virtue of the provisions of 
the Punjab Act 8 of 1953, therefore, h2 
has become owner by adverse posses- 
sion from 15-6-1952, If the written 
statement of the defendant is read as a 
whole, then it cannot be said that th 
defendant was denying his status as a 
tenant uncer the plaintiffs. On the other 
hand the defendant was all along claim- 
ing himself to be a tenant of the plain- 
tiffs and was accepting his status as a 
tenant and was claiming ownership 
simply on the ground of an enactment. 
There is no allegation in the plaint that 
the defendant had denied the tenancy 
earlier to the institution of the suit and 
there is further no allegation in the 
plaint that the defendant was ever a 
tenant of the plaintiffs, In view of these 
circumstances that the defendant was 
never accepted as a tenant by the plain- 
tiffs, there is no question of denying the 
title of the plaintiffs, For applying the 
provisions of S. 111 (g), T. P. Act the 


‘plaintiffs should first have accepted the 


existence of relationship of landlord and 
tenant and then should have claimed 
the possession on the ground of forfei- 
ture of tenancy by denial of title, In 
the present case this is not the position. 
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On the other hand the defendant is 
claiming tenancy rights and has stated 
in his written statement that he had 
been paying rent to the plaintiffs in the 
year 1964 also, which rent was accepted 
by the plaintiffs. In view of the afore- 
said circumstances, it cannot be said 
that the defendant loses his tenancy 
rights by denial of the tenancy, If the 
defendant had been asserting ownership 
or adverse possession then this status 
was claimed by defendant on account of 
his being a tenant of the suit property 
and under the provisions of law, J have 
carefully gone through the authorities 
referred to by the learned counsel for 
the parties, 


14, The facts in (1970) 72 Pun LR 
223 7 (AIR 1970 Punj 511) (supra) relied 
upon by the learned District Judge are 
quite distinguishable and are not applix 
cable to the facts of the present case 
In this case one Hazari was the owner 

“of the property and after his death the 
same was inherited by his widow Smt, 
Malaro in the year 1933-34, After the 
enforcement of the Hindu Succession 
Act, 1956, Smt, Malaro gifted the pro- 
perty to one Gajjan who was the plain- 
tiff in the aforesaid case. Gajjan filed a 
suit for possession against Sada Ram 
and others and alleged that the said 
Sada Ram and others were tenants un~ 
der Smt, Malaro, After the gift in 
favour of the plaintiff, the plaintiff ask- 


ed Sada Ram and others to accept him. 


as their landlord but Sada Ram and 
` others refused to do so and on these 
facts it was alleged that the plaintiff 
was entitled to the possession of the 
disputed property after ejecting them, 
Sada Ram and others filed written 
statement and denied the relationship 
of landlord and tenant between Smt 
(Malaro and themselves and also the 
relationship of landlord and tenant be- 
tween Gajjan and themselves, They also 
asserted that Smt. Malaro was nof 
owner of the suit property and could 
not claim any rent from them and they 
further claimed the adverse possession. 
In the light of the above pleadings the 
suit of Gajjan was decreed and it was 
held that the defendants Sada Ram and 
others have denied the relationship of 
fandlord and tenant which determines 
their tenancy forthwith It is important 
that the plaintiffs in the aforesaid case 
had alleged that a relationship of land» 
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` equivocal and made to the 
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lord and tenant existed between Smh 
Malaro and the defəndants (Sada Ram 
and others) and that after the transfer 
by Smt, Malaro in favour of Gajjan the 
said relationship once existed between 
Gajjan (plaintiff in that suit) and Sada 
Ram and others (defendants in that 
suit), In these circumstances it was held 
that as the defendants Sada Ram and 
others - have denied the relationship, 
therefore, they had forfeited their tens 
ancy rights, 


15, In the present case there is no 
such assertion by the plaintiffs, that de~ 
fendant was ever their tenant and in 
fact the plaintiffs have never accepted 
the existence of relationship of land- 
lord and tenant between the parties. In 
such a situation there was no occasion 
for the defendant to have denied the 
relationship and thus cause forfeiture of 
the tenancy, Thus the facts of the auth- 
ority (1970) 72 Pun LR 223 ; (AIR 1970 
Punj 511) (supra) are altogether inappli- 
cable to the facts of the present case, 


16. The next case AIR 1971 Pun 434 
(supra) is under the provisions of East 
Punjab Urban Rent Restriction Act and 
has been decided on the basis of (1970) 
72 Pun LR 223s (AIR 1970 Punj 511) 
(supra). Hence this case is also not of 
any help, 


17, The next case relied upon by both 
the parties is ATR 1965 SC 1923 (supra), 
In this case it has been held that the 
disclaimer or ‘the repudiation of the 
landlords title must be clear- and un 
knowledge 
of the landlord, In this case the tenant 
had asserted that the property belonged 
to him, This assertion was made by tha 
tenant in the background that he was 
claiming title in the property as a per~ 
manent lessee with a heritable and 
transferable right in the proprety, Their 
Jordships held that this assertion by tha 
tenant does not amount to a disclaimer 
or repudiation of the landlord’s title, 
This case helps the appellant/defendant, 
Thus on the construction of the pleads 
ings and the relevant stands as hava 
been taken by the parties in the pres 
sent case, I am of the firm opinion that 
in view of the law as laid down in AIR 
1965 SC 1923 (supra) the defendant aps 
pellant cannot be said to have forfeited 
his tenancy rights by denial of the 
plaintiffs’ title, In fact the defendant 
appellant claimed tenancy rights and 


nae 
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fhe other claims with respect to owner- 
ship and. adverse possession have been 
put forward in this background, The 
learned District Judge bas held the de- 
fendant/ appellang to be tenant of the 
suit property and the finding of the 
learned District Judge that defendant/ 
appellant has forfeited Lis tenancy right 
by disclaimer is apparently nog correc 
in view of the above Cscussion, 


18. The contention of the respon- 


_idents’ counsel that even if the appellant 


is held to be a tenant-af-wilf stilt he 
can be ejected without a notice under 
S, 106 of the T, P, Ac, cannot be al- 
lowed io be raised in view of the fact 
that this matter was never raised in 
the pleadings before the courts below. 
In the normal course the suif against 
defendant-appellant is liable to be dis~- 
missed on the ground that he has been 
held to be a tenant anc a notice under 
S. 106. T. P. Act had not been issued 
terminating his ienancy, 

19, No other point was urged before 
me 


z t 


_ 20. In view of the above discussion 
the present appeal suczeeds and the 
fudgment and decree dated 6th Nov; 
1968 passed by the Sub-Judge, Kangra 
dismissing the plaintiff's suit is restored, 
The parties are left io bear thein own 
costs throughout, 


Appeal allowed, - 


t 
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VYAS DEV. MISRA, C, i. 
` Smf, Padmawafi and others, Appels 
Jants v, Smét, Vidya Wail, Respondent, 
R. $, A, No, 45 of 1973, D/- 12-6-1981, 


l (A) Registration Act (13 of 1908), Ss. 38 
(I) (2), 28 and 31 — Scope — Exemption 
of certain categories of persons from 
appearance at registration office ~< Reg- 
istration of document at place of such 
person outside territorial jurisdiction of 
sub-registrar =- Valid, 


- It is the bounden duty of the Sub 
Registrar under sub-sec-ion (2) fo him- 
self go io the house of a person 
exempted from the personal  ap< 
pearance af the registration office or to 
issue commission for his examination, 
It is tmmaferial wheth2r such a house 
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is within or outside his territorial jurisdic< | 
tion, Thus the presentation of a docu< . 
men? for regisfrafion fo the Sub-Reg- - 
istrar at the house which happens 
be outside the territorial jurisdiction of - 
the Sub-Registrar would not lead to im- 
proper registration or in any manner ' 
affect} the validity of the registration of . 
the document. (Para 11} ` 


(B) Civil P. C. (5 of 1908), Ss, 100, 101 — 
=x Plea of adverse possession raised for 
first time at stage of second appeal 
Whether appellant was in possession of 
the property or not was a question of 
fact decided by first appellate Court 
after appreciation of evidence — High 
Court would nof interfere howsoever 
erroneous finding of fact may be, AIR 
1959 SC 57, Rel. on, (Para 16) 


Cases Referred : Chronological Paras 


‘ef, 


AIR 1959 SC 57:1958 Andh LT 834 16 
AIR 1958 Assam 56 14 
AIR 1956 Assam 123 43 


A, C. Sud and O, P, Sharma, for Ap- 
pellants; M/s. R, N, Malhotra & H, K. 
Bhardwaj] and Mrs, Pratima Malhotra, 
for Respondent. 7 


JUDGMENT:— This second appeal by 
the defendant is directed against the 
fudgment and decree of Disirict Judge, 

2. Shrimatf Vidyawafi freferred to 
as the plaintiff} filed a suit claiming to 
have purchased the property known as 
'Vakil Khana Koti’, situate in Shankh, 
Simla, from the Rana of Koli vide reg- 
istered safe deed dated 23rd January, 
1965, Kanwar Bharat Singh (referred to 
as the defendant} owned some properly 
nearby, ‘The plaintiff alleged thay the | 
defendant had encroached upon a small ' 
portion of the plaintiffs land, Despite 
plaintiff's warning, fe is alleged, the de- 
fendant put up a cow shed upon ihe 
encroached land and threatened fo make 
further encroachments, The . defendant 
claimed the dispuied property as his, He 
also alleged that the sale deed pug up 
by the plaintiff was not a valid register- 
ed document. Ip was averred that this 
document had been presented for reg- 
istration at village Kilty outside the 
Jurisdiction of the Sub-Registrar, Simla, 
and so could not be said to have been 
validly registered, The defendang also 
alleged that the Rana of Koti had no 
righi or {tle over the Jand in dispute 


to ° 
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and, in the alternative, claimed adverse 
possession, 
3. The parties were taken to trial o 
the following issues; 
1, Is the plaintiff not the owner of the 


suit land and was dispossessed as alleg- 


ed? O.P.P, 

2, Whether the defendant became 
owner of the suit land by adverse pos- 
session? O, P, D. 

. 3. Is the suit barred by limitation? 
O.P.D. 

4, Relief, | 

4. The trial court decreed the plain- 
tiffs suit as prayed except with regard 
to Khasra No, 325 which was held to be 
Gair Mumkin Sarak, The defendani’s 
appeal was also dismissed. When this 
appeal came up for hearing on Nov. 7, 


. 1974, the case was remitted to the Dis- 


| falls for determination in the 


trict Judge with a direction to submit 
its finding on the following issue : 
“Whether the document in question 
was presented by the Rana of Koti to 
the Sub-Registrar in the area forming 
part of the District of Simla, then situ- 
ated in the State of Punjab, or outside 


. that District in the Union Territory of 


Himachal Pradesh,” 


9 The District Judge after recording 
the evidence of the parties came to the 
conclusion that the place where the 
Rana of Koti presented the sale deed 
for registration was outside the District 
of Simla, This finding is accepted by the 
parties, 


6. The main question of law which 
case is 
whether the sale deed can be said to 
be validly presented and consequently 
validly registered when it was present- 


ed for registration to the Sub-Registrar 


. outside the latter’s territorial 


jurisdic- 


i tion? If is not in dispute that the pro- 


. 
ethene La wing 


perty in respect of which the sale deed 
was executed was situated in the then 
District of Simla and the only proper 


' office where the document could be pre- 
; sented for registration was the office of 
: the Sub-Registrar of Simla, 
‘ not in dispute that Rana of Koti was 
' exempted from personal appearance in 
-= court and, therefore, 


Tę is also 


he had the right 
to present the document at his house 


- without appearing before the Sub-Reg= 
. istrar, 


7. The purport of requiring registra- 
tion of a document is to ensure its pub: 


Padmawati v. Vidya Wati 


A.L R. 


lic notice, Where a document affects im- 
movable property, it is necessary that 
it should be got registered with the 
Sub-Registrar within whose territorial 
jurisdiction either. the whole or a part 
of the property is situate, The reason is 
simple. Anyone wishing to deal with the 
property can go to the office of the Sub- 
Registrar concerned and find out if the 
property is in any way encumbered or 
there is any defect in the title of the 
person claiming to be its owner, In 


other words, a person can find the na- ` 


ture and extent of rights of persons in 
respect of the property, This, therefore, 
reduces the chances of a person wishing 
to buy or accept the property as a secu- 
rity from being cheated or defrauded. 


8. Now under the law the document 
has to be registered with the Sub-Reg- 
istrar in whose jurisdiction the property 
is situate, It cannot be registered with 
any other Sub-Registrar, In this con- 
nection S. 28 of the Registration Act 
may be conveniently read ; 

Save as in this part otherwise pro- 
vided, every document mentioned. in 
S, 17, sub-sec, (1) cls, (a), (b), (©, (d) 
and (e), S. 17, sub-sec. (2) in so far as 
such document affects immovable pro- 
perty and S, 18, cls. (a), (b), (ce) and 
(cc), shall be presented for registration 
in the office of Sub-Registrar within 
whose sub-district the whole or some 
portion of the property to which such 
document relates is situate,” 

9, Section 31 requires that the docu- 
ment should be ‘presented for registra- 


tion at the office of the registering offi- 


cer, But it also provides for an excep- 
tion, The section reads z 

“In ordinary cases the registration of 
deposit of documents under this 
shall be made only at the office of the 
officer authorised to accept the same for 
registration or deposit s 

Provided that such officer may on 
special cause being shown attend at tha 
residence of any person desiring to pre~ 
sent a document for registration or to 
deposit a will, and accept for registra- 
tion or deposit such document or will,” 

10. 
gories of persons from appearance af 
registration office, If reads g-a 

“I, (a) A person who by reason of 
bodily infirmity is unable without risk 


or serious inconvenience to appear «af 


the registration office, or. 


Act © 


Section 38 exempts certain cate< 


Cd 
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1932 
(b) a person in jail under 
criminal process, or 


(c) persons exempt Ey law from per- 
sonal appearance in court, and who 
would but for the provision next here- 
inafter contained be required to appear 
in person at the registration office, shall 
not be required so to appear, 


(2) In the case of every such person 
the registering officer shall either him- 
self go to the house of such person, or 
to the jail in which he is confined, and 
examine him or issue a commission for 
his examination,” 


11. Sub-section (2) enjoins upon the 
Sub-Registrar to go himself to the 
house of a person referred to in sub- 
sec. (1) or to issue a commission for his 
examination, It makes no distinction 
whether the place where the Sub-Reg~ 
istrar is required to 30 is within or 
outside his territorial jurisdiction. For 
example, a person who is detained in a 
fail outside the territorial jurisdiction 
of the Sub-Registrar and who wishes to 
have any document registered, it will 
be the duty of the Sub-Registrar to go 
to that jail. Of course, he may instead 
of going himself issue a commission, It 
has been contended that the Sub-Reg- 
istrar has no right to go outside his ter- 
ritorial jurisdiction and he could only 
issue a commission. To me the conten- 
tion appears to be baséless, Sub-sec, (2) 
is unambiguous and there is no neces- 
sity of reading into it something which 
js not there, Moreover, issuance of a 
commission is in the allernative, Instead 
of the officer going himself he has been 
permitted to issue a commission, The 
commissioner so appoin-ed has to do 
the same thing which the officer could 
himself do. In my opir-ion, there is no 
doubt whatsoever that it is the bounden 
duty of the Sub-Registrar to himself go 
to the house or to the jail under sub- 
section (2) and the presentation of a 
document for registration to the Sub« 
Registrar at the house or at the jail 
which happens to be outside the territo- 
rial jurisdiction of the Sub-Registrar 
shall not lead to improper registration 
or in any manner affect the validity of 
the registration of the document, 


12, In the instant case, as already 
stated, the sale deed had to be present- 
ed for registration to the Sub-Registrar 
of Simla District since the property was 


civil 
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situated in Simla District. The Rana of 
Koti who was exempted from personal 
appearance in the court, was a person 
who was not required to appear at the 
registration office under cl, (c) of sub- 
sec, (1) of S. 38, It was, therefore, the 
duty of the Sub-Registrar under sub- 
sec, (2) to himself go to the house of 
Rana of Koti, Therefore, the sale deed 
in question was validly presented and - 
has been validly registered, 

13, Mr. Amar Chand Sud, learned 
counsel for the appellants, cites some 
decisions to show that only a valid pre- 
sentation of a document gives jurisdic- 
tion to a Sub-Registrar. None of these 
admittedly relates to the circumstances 
with which we are concerned, In Nand- 
eswar Chakravarty v, Mahendra Nath- 
Sharma, AIR 1956 Assam 123, the docu- 
ment was presented for registration 
after four months of its execution and 
it was held that the registration was 
void, 

14. In Mahaluxmi Bank Lid, v. 
Kamakhyalal Goenka, AIR 1958 Assam ` 
56 (at p. 68), it was ruled 3 
“Tt is always important to distinguish 
between a case of illegality affecting 
the jurisdiction of the Registrar and 
a mere case of irregularity, If a docu- 
ment is presented by a person not auth- 
orised to present, it may constitute an 
illegality, 

s.es Defects in the procedure of the 
registration and lack of jurisdiction are 
two different things, Where the Reg- 
istrar has no jurisdiction to register, as 
where a person not entitled to do so 
presents for registration, or where there 
is Jack of territorial jurisdiction or 
where the presentation is out of time, 
the registration would be invalid and 
S. 87 of the Registration Act will noft 
have any effect, On the other hand, if 
the Registrar having jurisdiction has 
made some error in the exercise of it, 
S, 87 takes effect,” 


15. These are nof relevant fo the 
question at issue and cannot be of any 
help to the appellants, 

16. Mr, Amar Chand Sud then con- 
tends that the defendant had been in 
possession of the property in dispute for 
more than 12 years before the plaintiff 
brought the suif and, therefore, he has 
acquired a right by adverse possession. 
Whether the appellants have been in 
possession of the property or not, is a 


36 H. P, 


amon 


= R. 4 — Decree for possession 


question of fact, It is by now well set- 


dled that howsoever erroneous a finding ~ 


of fact may be, a Judge of the High 
Court has no jurisdiction to interfere in 
second appeal with the findings of fact 
given by the first Appellate Court based 
upon an appreciation of the relevant 
evidence (Deity Pattabhiramaswamy, V 
S, Hanymayya, AIR 1959 Sc 57). 
17. The appeal is, therefore, dismiss: 
ed with costs, . 
| Appeal dismissed, 


—— 
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Kewal Singh and others, Appellants v: 
yiunshi Ram and another, Respondents, 

Second Appeal No, 10 of 1972, D/= 29-45 
0981, 

(A) Pre-emption == Sale in favour of 
several vendees jointly — Sale is one 
and indivisible — Pre-emptor cannot 
bring a suit for a portion of land, (Civil 
P.C. (1908) O. 20 R. 14). 


Where the vendor had agreed to sell 
the whole of his fand to some vendees 
by a single sale-deed and he had no in- 
tention to sell different portions of Jand 
io different vendees for separate and 
distinct sale considerations, the pre-em- 
ptor could not bring a suit for a portion 
of the land afier eliminating the share 
of the deceased vendees, If he had 
done so then the suit was clearly hit by, 
the principle of parua pre-emption, 

(Para 14} 

Tt is an est ablished principle of law 
that the pre-emption right is a right of 
substifation and the pre-empfor has fo 
claim the whole of the property to which 
he has a superior right of pre-emption and 
he cannot Jeave any portion of the pro- 
perty af his own choics, 


(B) Civil P. C. (5 of 1908), O. 22, 
obtained 
by pre-emptor against all vendees — 


- Decree is one and indivisible -= Appeal 
- by vendees =- Some of ‘“vendees dying 


during pendency of appeal —= Legal re- 
presentatives not brought on ‘record om 
Appeal abates in toto. 

Where some of vendees appellants died 
during pendency of the appeal against 
ihe decree obtained by tha pre-emptor 
for possession of fand ` agains all ghe 
vendees and no legal representatives of 


FYIFY/CT95] 81/PGS/MV3, - 


Kewa] Singh v. Munshi Ram “ 


' Una, 


{Para 14} 


A.L R. 


the deceased vendees were brought on 


the record, the appeal would abate in - 


toto when the suit against all the ven- 
dees was one and indivisible and the 
decree had become final, If the appeal 
with respect to ihe remaining vendees 
who are alive is allowed to proceed then 
it may result in two inconsistent conflict- 
ing and contradictory decrees, Case law 


discussed, : (Para '14) 
Cases Referred *' Chronological Paras 
AIR 1961 J, & K. 36 11, 15 


AIR 1945 Lah toaga Pun LR 224 (FB) 

' 10, 14 
AIR 1934 Lah 429% 35 Pun LR 513 10, 14 
AIR 1926 All 152523 All LJ 935 10, 14 


Mrs, Pritma Malhotra, for Appellants; 
Kapil Dev Sud, for Respondents, 

JUDGMENT :—.' Jagan Nath sold Tand 
measuring 2I -Kanals 12 Marlas situate 
in village Kungrat fo Sadhu Ram and 
others by a registered sale deed Ex, D-2 
dated 19-11-1959 for a consideration of 
Rs, 1,000/-, ; 


_ 2 Kewal Singh plaintiff claiming 
himself to be a son of the vendor, filed 
a pre-emption suit (No, 514 of 1980) 
etlaiming the possession of the disputed 
property, and another pre-emption suit 
{No, 500 of 60) was filed by Munshi Ram 
son of Shri Udham Singh claiming him~ 
seli to be a brother of the vendor 


claiming possession of the disputed pro< 


perty, 

3.’ Both these suits were consolidated 
ee order dafed :3-1-1961 of Sub Judge, 
In the suit of Kewal Singh the 
other rival pre-emptor Munshi Ram had 
been impleaded as defendant No, 7, 


4. Both these suits were contested and 


on the pleadings of the parties the fol- . 


lowing issues were framed s= 


l Whether the plaintiff and the rival 
pre-emptor have ia preferential right of 
pre-emption against’ vendees defendants 
and if so what are their rights inter se 
OP plaintiff and rival pre-emptor, 

2, Whether the: sale price was actual: 
fy paid or fixed in good faith? OPD. 

3. If issue No.i2 ts not proved, whaf 
is the market value of the Iand in suit? 
OPP, i 

4, Relief, si 
The Sub Judge first Class, Una, vide his 
judgment and decree dated 14th Oct 
1961, dismissed the suit. of Kewal Singh, 
but decreed the suit of - Munshi . Ram, 
rival pre-emptor .on payment of 


d g ¢ 
we fx 
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Rs, 1,0007- as pre-emption money, The 


pre-emption money was to be paid on - 


' or before 15-11-1961 and in case of de- 
fault in payment, this suit was also to 
be considered as having been dismissed, 


5. Kewal Singh filed ar appeal with the 
Senior Sub Judge Hoshierpur who was 
having enhanced appellata powers and 
this court dismissed the appeal of Kewal 
Singh vide judgment and decree dated 
5th May, 1962, It was abo held in first 
appeal that the decree passed in favour 
of Munshi Ram could not be set aside, 

6, Feeling aggrieved, K2wal Singh the 
plaintiff as well as the vendees Sadhu 
Ram and others filed the present appeal 
in the High Court of State of Punjab at 
Chandigarh on 11-8-1962 and if was 
claimed in appeal that th2 suit of Mun- 
shi Ram should also have been dismissed 
T against the vendees, It is also mention- 
ed that the suit of Kewal Singh should 
have been decreed, 

7. As Himachal Pradesh High Court 
came into existence, therefore, this ap- 
peal was finally transferred to this court 
for disposal, 

8. I have heard Mrs, Pritma Malhotra, 
counsel for the appellants and Mr, Kapil 
‘Dev Sud, learned counsel for the ress 
pondents, i 

9. At the very oug set it was brough? 
to my notice that appellart No, 10, Mela 
Ram vendee, (appellant No, 11) Santa 
Ram vendee and appellant No, 12, Bantu 
Ram vendee have died in December 1967, 
August 1970 and Nov, 19€6 respectively, 
This fact was admitted ky the learned 
-T counsel. appearing for the parties and if 
is also clear from the order dated 13th 
July, 1972- that appellants Nos, 10 and 
11 have died, It is also admitted that the 
legal representatives of these appel< 
lants have not been brought on record, 

10. In view of the akove admitted 
facts the learned counsel for the respon- 
dents raised a preliminary objection 
that the present appeal skould be dis- 
missed as having abated, It was con- 
tended by the learned counsel for the 
respondents that the sale in dispute is 
one and indivisible and thet a decree for 
_ possession for (and?) pre-emption has 
” been passed in favour of Munshi Ram 
respondent No, 1 against ithe appellants 
vendees, The learned coumsel contend- 
ed that in view.of the faci that some of 
the vendees have died, the whole appeal 
should be dismissed as having abated, 


Kewal Singh v, Munshi Ram 


H. P, 37 


The learned counsel referred to AIR 
1926 All 152, Shabbar Hussain v, Abbas 
Ali, ATR 1934 Lah 429, Mahomed Shafi 
v Allah. Din, AIR 1945 Lah 184 (FB), 
Ghulam Qadir v, Ditta, in support of hig 
contentions, 

il, The learned counsel appearing on 
behali of the appellants contended that 
in the sale deed Ex, D-2 the share of 
the vendees have been given separately 
and, therefore, the sale is divisible and 
appeal cannot ba dismissed as 
having abated in toto, AIR 1961 J & K 
36. Mir Mohd, v, Mehta Bhagwan Dass 
was relied upon in support of the con- 


 tentions, 


12, I have considered the contentions 
of the learned counsel for the parties 
and have gone through the records of 
the case, 


13. To decide the controversy, it is 
worthwhile to refer to the contents of 
the sale deed Ex, D-2, In this sale- 
deed, there is only one vendor Jagan 
Nath, He was owner of 21 kanals 12 
marlas of land situated in Khasra 
Nos, 608 and 609 and has sold this land 
for a consolidated amount of Rupees 
1000/- in favour of Sadhu Ram, Jwala 
Ram sons of Nikka Ram, 93/108 share, 
Khalu Ram son of Nika Ram 5/108. 
share, Mela Ram son of Nika Ram 
5/108 share, Santa son of Nika Ram 
5/216 share, Bantu Ram son of Haria 
Ram 5/216 share, The vendor has in 
the last lines mentioned that the ven- 
dees, Khalu Ram, Mela Ram, Santa 
Ram and Bantu Ram will be taking their 
share of the land out of Khasra num- 
ber 608 (measuring 6 kanals) and the 
whole of the remaining land will be 
taken by Sadhu Ram and Jawala Ram ` 
vendees, Regarding the sale considera 
tion of Rs, 1000/-, it is mentioned that 
Rs. 750/- were received from the ven- 
dees before the Sub Registrar and 
Rs, 50/~ have been taken for expenses 
of deed, registration and other house- 
hold expenses and for the remaining sum 
of Rs, 200/-, a pronote has been execut- 
ed by Sadhu-Ram vendee, 


__ 14. Thus the contents of the sale 
deed, clearly prove that the vendor has 
sold the land to all the vendees Fointly, 
The vendees have by a mutual arrange~ 
meng decided to purchase the land in 
specified shares and they have further 
arranged to take the specific portions of 
the land from different khasra numbers, 


38 H. P. 


This arrangement inter se between the 
vendees has nothing to do with the sale 
which had been made by the vendor 
who was only concerned with the sale 
consideration of Rs. 1000/- to be receiv- 
ed by him for all the vendees jointly. 
The clear intention as indicated from 
the sale deed is that the vendor had 
agreed to sell the whole. of his land 
measuring 21 kanalis 12 marlas to the 
vendees by a single sale deed for a 
consideration of Rs, 1000/- and that he 
had no intention to--sell different por- 
tions of land to different vendees for 
separate and distinct sale considerations. 
In short, the sale deed is a single sale 
deed and it cannot be said that it is a 
composite sale deed comprising of dif- 
_|feren¢ sales by one vendor in favour of 

several vendees, It was not within the 
power of Kewal Singh pre-emptor plain- 
tiff to have split up the sale deed Ex, 
D-2 and to have claimed pre-emption 
with respect to a portion of the land 
mentioned in the sale deed, He could 
not bring a suit for a portion of the 
land after eliminating the share of the 
deceased-vendees, If he had done so then 
the suit was clearly hit by the prin- 
ciples of partial pre-emption and the 
whole of the.suit of the plaintiff-pre- 
emptor, Kewal Singh, would have been 
dismissed because of the fact that if he 
had any right to pre~empt the sale, then 
such a right of pre-emption was availa- 
ble to him for the whole of the land 
mentioned in the sale deed, It is an 
-jestablished principle of law that the 
pre-emption right is a right of substitu- 
tion and the pre-emptor has to claim 
the whole of the property to which he 
has a superior right of pre-emption and 
he cannot leave any portion of the pro- 
perty at his own choice. Moreover, the 
cause of action in this suit is one and 
indivisible, There is no dispute that the 
decree against the defendants-vendees 
has become final and the present appeal 
as against the deceased-vendees has 
abated. If the appeal with respect to 
the remaining vendees-appellants (who 
are alive) is allowed to proceed then it 
may result in two inconsistent conflict- 
ing and contradictory decrees, With 
the continuance of appeal the possibility 
is not excluded that with respect fo 
one sale deed Ex, D-2, Munshi Ram pre- 
emptor who has obtained a successful 


decree for possession against the de 


Nanda v. Punnu Ram 


Mehta Bhagwan Dass, 


A.L R. 


ceased defendants vendees may be non- 
suited qua the living vendees-appellants. 
In view of this position, this appeal 
cannot be allowed te proceed and has 
to be dismissed as a whole. In taking 
this view, I am supported by Full Bench 
judgment of Lahore High Court, AIR 
1945 Lah 184, Gulam Quadir v, Ditta as 
well as AIR 1934 Lah 429, Mohammad 
Shafi v, Allah Din and AIR 1926 All 152, 
Shabbar Hussain v. Abbas Ali, 


15. It may be mentioned that the au- 
thority, AIR 1961 J & K 36 Mir Mohd. v. 
referred to by 
the learned counsel for the appellant 
has no applicability to the facts and cir- 
cumstances of the present case, In AIR 
1961 J & K. 36, (supra) there were in 
fact two different plots of land which 
were owned by two persons and both 
these owners had sold their different 
plots of lands to two different vendees. 
The vendor and vendee of one plot had 
no connection with respect to the sale 
of the other plot which was sold by a 
different vendor to a different vendee, 
In fact, in this reported judgment there 
was a composite sale deed, comprising 
two different sales and in these 
circumstances the Hon'ble Judges of 
J.& K. High Court held that the inten- 


‘tion of the parties at the time of sale was 


to effect two distinct and separate sales 
and they executed a single sale deed. 
In view of the above discussion the pre- 
sent appeal has abated in toto, and can- 
not proceed. Hence this appeal is dis- 
missed as having ebated, The parties 
are left to bear their own costs, 


Appeal dismissed, 


AIR 1982 HIMACHAL PRADESH 38 
V, P, GUPTA, J, 

Nanda, Appellant v. Punnu Ram and 
others, Respondents. 

R. S. A, No, 151 of 1980, D/- 24-9- 
1981, 

Evidence Act (1 of 1872), Ss. 114, 35 
Entries in record of rights -— Muta- 
tion proceedings Presumption of 
correctness is rebuttable. 





The object of mutations is fo keep thë. 


entries in the record of rights up-to-date, 
The record of rights have a presump- 


tion of correctness under the provisions ` 


of the land Revenue Act, The mutation 
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proceedings by themselves do not deter- 
mine the question of right and title and 
the presumption of correctness attach~ 
ing to the entries of mautation as well 
as the record of rights is rebuttable, 
(Para 14) 


‘Where in a suit for 
possession it was found that in order 
passed by Revenue Officer in mutation 
proceeding the factum of transfer of 
oral gift of suit land în favour of the 
plaintiff was accepted by the donor, but 
during trial of the suit the donor in his 
deposition on oath denied this fact, in 
these circumstances much reliance could 
not be placed on the entries and/or 
factum of acceptance of gift as recorded 
in the order of Revenite Officer, more 
so when neither the p2rson who identi- 
fied the donor and plaintiff before Re- 
venue Officer nor the Revenue Officer 
himself was produced in evidence, AIR 
1934 Lah 472 and AIR 1934 PC 40, Dist. 
AIR 1972 Him Pra 20, Foll, (Para 16) 
Cases Referred: Chronological Paras 
AIR 1972 Him Pra 20- (1971) 1 Sim ie 

1 1 
AIR 1934 PC 40:65 Mad LJ 866 17 
AIR 1934 Lah 472:35 Pun LR 49% 17 

Kedar Ishwar, for Appellant; Chhabil 
Dass, for Respondents, . 

JUDGMENT :— This is a defendant’s 
appeal against the judgment and decree, 


dated 9th Oct, 1980, passed by the Addi. 


tional District Judge Kangra at Chamba, 
by which the appeal of the plaintiff- 
respondent was accepted and the judg- 
ment and decree, dated 24th Oct., 1979, 
passed by the Sub Judge, Dalhousie, 
dismissing the suit of the plaintiff-res 
spondent, was set aside. 

2. The brief facts are that the plain- 
tiff-respondent No, 1 filed a suit seek~ 
ing declaration that tne order of the 
Collector, dated 30th Mar, 1972 (Exhibit 
PJ) is nuli, void and ineffective on the 
rights of the plaintiff, and that the plain- 
tiff is entitled to redeem the disputed 
property, The plaintiff also prayed that 
he be granted a decree for possession of 
the disputed property, bearing khasra 
numbers 137, 147, 154, 158, 171 and 180 
situate in Mohal Ghanetar, Pargana 
Kihar, Tehsil Churah, District Chamba, 
withouf payment of any mortgage 
amounf, It is alleged that one Beej Ram 
was the owner of the disputed property 
and he had mortgaged the same with 


Nanda v, 


declaration and 


Punnu Ram 


H. P. 39 
‘Nanda (defendant No, 1) and Jai 
Dayal deceased (father of defen- 
dant Number 2 and husband of 


defendant -No, 3) for Rs, 500/- by a mu- 
tation in the year 1956 (Exhibit PQ). 

The plaintiff further alleged that the 
aforesaid Beej Ram gifted this property 
in his favour on 24th Mar,, 1970, along . 
with the property measuring 2 bighas 
3 biswas cf Khasra number 135 and the 
mutation regarding this gift was sanc- 
tioned on 27th Mar., 1970 (Exhibit PB). 
On these grounds the plaintiff has al- 
leged that he is the owner of the disputed 
property and is entitled to get its posses- 
sion by redemption from the defendants 
because there is a relationship of mort- 
gagor and the ‘mortgagee between the 
parties, It is also alleged that the defen- 
dants have realised profits which are 
many times. more than the principal 
mortgage amount, and therefore, the 
plaintiff is entitled to seek possession of 
the land by redemption without payment 
of any mortgage money, This suit was 
filed in the court on 20th April, 1972. 

3. Defendant No, 1 contested the 
claim of the plaintiff and alleged that 
he is the owner of the disputed land, 
because Beej Ram had, in fact, sold the 
disputed land to defendant No, 1 and 
that he is in possession of the same as 
an owner from 13th Chet Sambat 2012. 
‘Regarding khasra number 135 for which 
mutation had also been sanctioned in 
favour of the plaintiff, the defendant 
No, 1 admitted that he is the owner of 
this Iland, measuring 2 bighas 3 biswas. 
Defendant No. 1 also denied the title of 
defendants 2 and 3 with respect to the 
disputed land, It was also alleged that 
the plaintif has no right of redemption 
and the suit of the plaintiff should be 
dismissed, Title of the plaintiff with 
respect fo the disputed land and his 
right to redeem was denied by defen- 
dant No. 1, 

4. Defendants 2 and 3 filed a sepa- 
rate written statement and they admit- 
ted the plaintif?s claim, 

5. Replication was filed by the plain- 
tiff and after the replication the follow- 
ing issues were framed: | 

1, Whether the relationship of mort- 
gagor and mortgagee exists between the 
parties with regard to the disputed land? 


O. P. P. 
2. Whether Rs, 500/- is the mortgage 
money? B OP 2. 


40 H. P, 


> 3. Whether the defendants have en- 
` foyed benefits of mortgaged -property 
. worth more than two times and the 
plaintiff is entitled to get the suit land 


redeemed without paying mortgage 
money? O, P. P, 
4. Whether order of the Collector, 


Churah dated 30-3-1972 is wrong illegal 
and liable to be set aside O- P-P 


5. Whether Bij Ram had validly gift- 
ed away the disputed property in favour 
of the plaintiff on 27-3-1972, (sic) and 
if so, its effect on the suit? O.: P, P 


6. Whether the suit is within time? 
O, P. P. 
4, Whether the suit is properly stamp- 
ed for the purposes of court-fee’ and 
jurisdiction? O, P, D. 
8 Whether the defendant No, 1 has 
validly purchased the suit land from 
Beej Ram through a writing dated 13th 
Chetra, 2012, if so, its effect on the suif? 
O.P,D.-1 
9, Whether defendants Nos, 1&2 have 
connived with the plaintiff, if so, its ef: 
fect on the suit? O.P.D-1, l 
10, Relief, a l 
6. The Subordinate Judge, Dalhousie, 
vide his judgment and decree, dated 


3rd July, 1976 decreed the plaintiff's 
suit, The defendant filed an appeal and 


vide order, dated 2lst Mar. 1977, the 
Additional District Judge, Chamba, ac~ 
cepted the appeal, and remanded the 


case to the court of Sub Judge for re~ 
decision, After remand, the Sub Judge, 
dismissed the suit vide his judgment 
and decree, dated 15th May, 1978, The 
plaintiff filed an appeal and the Addi- 
tional District Judge, vide his judgment 
and decree, dated 26th Oct, 1978, again 
remanded the case to the court of Sub 
Judge for a fresh decision, The suit was 
again dismissed by the Sub Judge on 
24th Oct, 1979, Against this judgment 
and decree of the Sub Judge, an appeal 
was preferred by the plaintiff which 
was accepted by the Additional District 
Judge on 9th Oct, 1980, and it is against 
this Judgment and decree of the Addi- 
tional District Judge that this regular 
second appeal has been filed by the de- 
fendant-appellant, 


_ 17, I have heard Shri Kedar Ishwar, 
Advocate for the appellant and Shri 
Chhabil Dass, Advocate for the respon- 

_ dent No, 3J- | 


Nanda v, Punnu Ram 
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8, The learned counsel for the appel- 
Iant only contested the findings on 
issues Nos, 1 and 5, and contended that 
Punnu Ram plaintiff is not proved the 
owner of the disputed property and for 
this reason he is not liable to claim pos- 
session by redemption, It was contended 
that it is not proved that the ownership 
of the disputed property was ever 
transferred to the plaintiff, He has re« 
ferred to the statements of Beej Ram 
(PW 2), the plaintiff (PW 3), and the 
mutation, Exhibit PB, in support of his 
contentions, 


9. The learned counsel appearing on 
behalf of the respondent contended that 
Beej} Ram (PW 2) has not at all stated 
that he did not appear before the Rev- 
enue Officer at the time of the sanction 
of the mutation, Exhibit PB, and the 
order incorporated in this mutation is a 
sufficient proof of the fact that the 
plaintiff is the owner of he disput- 
ed property. I; was also contended that 
this fact is further evident from the 
conduct of the defendant-appellant be- 
fore the Additional District Judge and 
the written statement filed by him, The 
learned counsel laid great emphasis 
upon the fact that in the written state- 
ment filed by the defendant-appellant 
he had admitted the plaintiff to be the 
owner of Khasra No, 135 (mot in dis- 
pute) and that, in fact, the disputed 
property along with khasra No, 135 was 
transferred to the plaintiff by one gift 
which is evidenced by Exhibit PB, 


10, I have considered the contentions 
of the learned counsel for the parties 
and have also gone through the records 
of the case, 

11. It is admitted that previously 
Beej Ram was owner: of the disputed 
property as well as khasra No, 135, Ac- 
cording to the plaintiff the disputed 
property was transferred by an oral 
gift in 1970 in his favour by Beej Ram 
while according to the defendant the 
suit property had been transferred in 
his favour in 1956 and Beej Ram was 
not the owner of the same in 1970, The 
defendant also contested the right and 


title of the plaintiff as the mortgagor= 
owner, | 
12. The fact that the defendant 


appellant has failed to prove the trans- 
fer of ownership with respect to the 
disputed property was conceded by the 
appellant’s counsel, and the claim of the 


7 
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appellant regarding ownership wag nof 
pressed, 


13. Now the only point for determi- 
nation in the presert appeal is as to 
whether the plaintiff ñas succeeded in 
proving issues L and 5. The legal prox 
position thag the pleintiff has to suc 
ceed upon the strengta of his own case 
and not upon the wea<nesses of the des 
fendant is not disputed, The plaintiff 
relied upon mutation, Exhibit PB, in 
support of his case, Tke order passed by, 
the Revenue Officer 1m Exhibit PB res 
cites that the plaintiff and Beef Ram 
were present before zhe Revenue Off- 
cer on 27th Mar. 1970, and Beej Ram 
accepted the factum of transfer by an 
oral gift, Beej Ram hed also stated thaf 
he has one married daughter and that 
the plaintiff is his nephew, He further 
stated that plaintiff is rendering services 
to him and possession of the disputed 
property has also been given to plain- 
tiff, The Revenue Officer on the basis of 


statements of the plaintiff and Beej Ram - 


sanctioned the mutatioa on 27th March, 
1970, Beej Ram and Funnu Ram plain- 
tiff were identified by one Mussadi Ram, 
Pradhan Gram Panchayat, This muta- 
tion was entered on tke basis of rappaf 
roznamcha Nos, 272 and 275, dated 24th 
Mar, 1970, The oral gift is also stated to 
be of 24th Mar, 1970, 


14. The object of mutations is fo 
keep the entries in the record of rights 
up-to-date, Thea record of rights have a 
presumption of correccness under the 
provisions of the land Revenue Act, The 
mutation proceedings by themselves do 
not determine the question of right and 
title and the presumptcon of correctness 
attaching to the entries of mutation as 
well as the record of rights is rebut- 
table, In view of these facts, the value 
of Exhibit PB is to be adjudged, 


15, The plaintiff has not produced 
the rappat rozmamcha Nos. 272 and 275 
upon the basis of which the mutation. 
Exhibit FB, was entered, These rappat 
roznamchas could show as to who had 
made the reports regarding the oral gift 
to the Patwari, The concerned Patwari 
who entered these repcerts has also not 
been produced, Mussadi Ram Pradhan 
identified Beej Ram ang the plaintiff be- 
fore the Revenue Officer on 27th March 
1970 and Shri Basant Singh, Revenue 
Officer, passed the order, but both these 
persons have also not been produced, 
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The plaintiff has produced Beej Ram . 


{tha alleged donor) as PW 2, but Beej 


Ram: has.noi supported the plaintiff's 
case He has stated that ha never made 
any -giff of tha disputed property in 
plaintiffs favour. The plaintiff while 
appearing as PW 3 has stated that Beej 
Ram has gifted the disputed property 
to him and had also delivered the pos- 
session of the same to him, The plain- 
tiff further stated that this gift was un- 
conditional and was the outcome of the 
free will of Bee] Ram, 


16. It is worthwhile to note thaé 
there are no subsequent record of rights 
in which the entries of mutation have ' 
been incorporated or the transaction of 
gift is given effect to, In these circum 
stances, specially when the gift is oral; 
and this transaction is not admitted byl- 
PW 2, Beef Ram (the owner and the} 
alleged donor), much reliance cannot be} 
placed upon the order, dated 27th Mar. 
1970, passed in mutation, Exhibit PB. 
The plaintiff has failed to prova ihat 
Beef Ram had appeared on that date 
and accepted the oral gift, The plaintiff 
to prove this fact could produce Mus- 
sadi Ram or the Revenue Officer or the 
a concerned, but he has failed to 

O SO 


17, The fearned counsel for the 
plaintiff-respondeng relied upon Lala v. 
Sardara (AIR 1934 Lah 472), and Nizam 
Din vy, Godar (AIR 1934 PC 40) in sup- 
port of his contentions, Both these auth- 
orities are distinguishable, In Nizam 
Din’s case (supra) a mutation had been 
sanctioned in 1892 and on the basis of 
this mutation, entries in the record of 
rights had been incorporated, These en- 
fries were continuing till the: year 1920, 
ie, for a period of about 28 years, Their 
Lordships of the Privy Council in these 
circumstances held that the onus of 
proof that the order of mutation is false 
(which had been incorporated in the re- 
cord of rights) is on the person who 
wants to prove the same to be false, The 
authority Lala (supra) only follows this 
Privy Council authority, 


18, On the contrary, a Division Bench 
of this Court in Shiv Ditta v, Kidar 
Nath. ((1971): 1 Sim LJ 1) 2 (AIR 1972 
Him Pra 20 at p, 23) has held s 


"The effect of the mutation proceed- 
ings is that entries are made to which a 
rebuttable presumption of correctness at- 


42 H.P. 


taches. The mutation order has not the 
effect of res judicata, Mutation proceed- 
ings do not certainly determine ques- 
tions of right and title, The presump- 
tion of correctness of entries can be re 
pelled by direct oral evidence.” 
In these circumstances, I am of the view 
that the plaintiff has not been able to 
prove that an oral gift had been made 
in his favour by Beej Ram owner by 
mutation, Exhibit PB, and, therefore, he 
has no right to claim redemption of Jand 
from the defendant, | 
19. As to the factum that defendant 
No, I has’ admitted the plaintiff to be 
the owner of khasra No, 135, measuring 
2 bighas 3 biswas, the same is not mate- 
rial for the present controversy becausé 
the defendant is a stranger to the trans- 
action of gift, Exhibit PB, and he is 
only defending his rights with respe ct 
to the disputed property, The defendant- 
appellant has no right or interest what- 
soeyer in khasra No. 135 and, therefore, 
his admission that the plaintiff is the 


owner of khasra No, 135 is irrelevant in- 


this suit, 

20. No other point was urged before 
me, 

21. As a result of the above discus- 
sion, this appeal succeeds, The decree 
and judgment passed by the Sub J udge 
is restored and that of the Additional 
District Judge is set aside, The suit of 
the plaintiff is dismissed, 

22. The parties are left to bear their 
own costs throughout, 


l 


Appeal allowed, 


l 


AIR 1982 HIMACHAL PRADESH 42 ` 
VYAS DEV MISRA, C. J. AND d 
HIRA SINGH THAKUR, J. ~ 
Shrimati Dhani Devi widow of Shri 
Mangat Ram,  Bachhitar Singh, and 
others, Petitioners v. Collector, Land Ac- 
a Talwara and another, Respon- 
ents, 


Civil Revns. Nos, 147 of 1980 and 51 
and 194 of 1981, D/- 2-11-1981. 

(A) Land Acquisition Act (1 of 1894), 
Ss. 18, 26, 53 — Reference — Death of 
claimant after reference is made — Court 
cannot pass award unless his legal repre- 
sentatives are brought on record — Order 
22, Civil P. C. is applicable to proceed- 
ings on reference under S, 18. AIR 1964 


LY/AZ/G20/81/DVT . 








Dhani Devi v. Collector, Land Acquisition, Talwara 


A.I. R. 


Madh Pra 171, AIR 1968 Cal 314, AIR 
1970 Pat 209 and AIR 1974 Pat 176, Dis- 
sented from, (Civil 'P. C. (1908), ©. 22, 
R. 3). ' ' 


The provisions of.O. 22, Civil P. C. are 
applicable to the proceedings on refer- 
ence under S, 18 of the Act, It cannot 
be said that once a reference has been 
made the court is bound to give an 
award even though the necessary party is 
not before the Court, Under S, 26 of the 
Act the court, while making its award, is 
required amongst others, to give the 
grounds of awarding each amount, In the 
absence of the applicant the Court can- 
not justify the amount awarded by the 
Collector on the ground that applicant is 
no more interested in supporting the ob- 
jections. raised by him, In these circum- 
stances relevant provisions of the Code, 
which are not inconsistent with the Act, 
can be made applicable because of S. 53 
of the Act, There is nothing in the Act 
which militates against the legal repre- 
sentatives of the deceased applicant þe- 
ing required to be brought on record 
so that the proceedings can continue, AIR 
1964 Madh Pra 171, AIR 1968 Cal 314, 
AIR 1970 Pat 209 and AIR 1974 Pat 176, 
Dissented from, Case law discussed, 

(Para 17) 

(B) Land Acquisition Act (1 of 1894), 
S. 18 — Proceedings under — Not a ‘suit’ 
= Application under O. 22, R. 3, C.P.C. 
for bringing legal’ representatives of de- 
ceased claimant on record — Provisiong 
of Limitation Act do not apply — Appli- 
cation should be made within reasonable 


time. ILR (1963) 2 Punj 442 and AIR 1979 


Delhi 129, Dissented from. (Civil P, C, 
(1908), QO. 22, R.:3 (2); Limitation Act 
(1963), Arts, 120, 121; Words & Phrases —, 
“suit”), | 


The provisions of the Limitation Act 
(1963) do not apply. to the proceedings þe- 
fore the Court on reference under S, 19 
of the Land Acquisition Act, Thus the 
application for bringing legal representa- 
tives on record in proceedings under Sec- 
tion 18 of the Act will not be governed 
by the provisions of the Limitation Act, 
However, the application has to be made 
within a reasonable time. What is a rea- 
sonable time will depend on the circum- 
stances of each case. ILR (1963) 2 Punj 
442 and AIR 1978' Delhi 129, Dissented 
from. (Para 24) 


The proceedings ‘on a reference under 
S. 18 of the Act do not amount to a suit, 
The word ‘suit’ is a term of art in law, 
It does not mean any litigation between 
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two persons. It is true that the word ‘suit’ 
is not defined anywhere — not even in 
the Code, In view of O, 4, R. 1 (1) thea 
suit comes into exiszence only by pre- 
sentation of a plaint, It is true that by a 


deeming fiction any proceeding can be. 


deemed to be a suit but there is nothing 
in the Act which shows that the pro~ 
ceeding on a reference amounts to a suit, 
It is true that under 3. 26 of the Act an 
award given by the court on a reference 
is to be deemed to be a decree within the 
meaning of S, 2 (2) of Civil P. C, How- 
ever, this does not mean that the pro~ 
ceeding is to be deerred to be a suit, if 
the object of the Leg:slature was to make 
the proceeding a suit. it would have used 
the deeming provision and made the pro- 
ceeding a suit and net confined itself to 
only making the awerd a decree. Simply 
because the courts heve at different occa- 
sions illustrated the position of the par- 
ties to a reference by saying that tne 
claimant partakes the character of a 
plaintiff or be regarded as a plaintiff, it 
does not follow that the claimant does in 
terms become a plaintiff, The similarities 
have been made just for the sake of illusa 
tration, No amount of similarity can make 
a claimant a plaintiff in the eyes of law, 
Tt would thus be fallacious to conclude 
that since the claimant ‘partakes the 
character of a plaintiff or can be ‘res 
garded as a plaintiff’, he becomes a plain- 
tiff in terms of Art, 120 of the Limitation 
Act, 1963. Similarly -t would not be cor- 
rect to hold that sirce the proceedings 
under S. 18 of the Act are ‘treated as 
suits’ so these are suits, (Paras 19, 20) 


Section 53 of the Act makes only the 
provisions of the Code applicable to a 
limited extent, and trere is nothing in the 
Land Acquisition Act to make the provi- 
sions of Limitation Act applicable. Indeed 
by no stretch of imazination can Limita- 
tion Act be made applicable to these pro~ 
ceedings when it has not been so made 
applicable by any provision in the Act, 
The Limitation Act applies to suits by 
its own force and not because of any pro~ 
vision of the Code. IŽ sub-rule (2) of R. 3 
of O. 22 was not thare, it does not fol- 
low that applications under sub-rule [1)} 
of R. 3 could be made beyond the time 
limited by law. The phraseology under 
sub-rule (2) has been used in order ta 
prescribe the result which would follow 
on failure to make the application, The 
consequence is abatement, But this is to 
be only after the period for making ap- 
plication expires: Therefore, it. cannot 
be said that sub-rule (2) enjoins appli-«. 
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cation of Art, 120 of the Limitation Act. 
(Paras 21, 23) 


Article 120 relates fo the death of a 
plaintiff or an appellant, Simply because 
a claimant, who has asked for a refer- 
ence, partakes the character of, or can 
be regarded as, a plaintiff, it does noft 
mean that he becomes a plaintiff under > 
the Coda, Art, 120 therefore, will have 
no application, No provision of the Limi- 
tation Act is applicable, the application 
has to b2 made within a reasonable time, 
What is a reasonable time will depend on 
the circumstances of each case. (Para 24) 

(C) Civil P. C. (5 of 1908), O. 22, R. 3 — 
Application for bringing legal represen- 
tatives on record — Filing of — Delay — 
Principles of Limitation Act that each 
day’s delay must be explained or that 
there were no sufficient grounds to con- 
done delay cannot be invoked for dis- 
application, (Limitation Act 
(1963), S. 5; Land Acquisition Act (1894), 
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S. 18). (Paras 25, 26) 
Cases Referred: Chronological Paras 
AIR 1979 Cal 182 11 
AIR 1978 Delhi 129 (FB) 14 
ILR (1978) 1 Delhi 513 15 
AIR 1977 Kant 9 16 
ILR (1975) 1 Delhi "° 13 
ATR 1974 Kant 122 16 
AIR 1974 Pat 176 9 
AIR 1970 SC 196: 1970 Lab IC 256 13 
AIR 1970 Pat 209 9 
AIR 1968 Cal 314 8 
AIR 1967 Guj 118 10, 1%, 14 
AIR: 1964 SC 752 13 
AIR 1964 Madh Pra 17r- 7, 10, 11 
ILR (1963) 2 Punj 442 12, 14 


AIR 1933 PC 63: 1933 All LJ 175 10, 13 


Om Prakash Sharma and R. K. Sharma, 
for Petitioners; Inder Singh, Advocate- 
General, for Respondents, 


V. D. MISRA, C. J.z-—- Whether O. 22 
of the Civil P. C. and the Limitation Act 
apply to proceedings before a court on 
reference under S. 18 of the Land Acqui- 
sition Act? is the question which arises 
for determination, 


2. The facts in the three cases are 
similar. In all these cases the claimants 
not being satisfied with the compensation 
awarded to them by the Collector asked 
the Collector to make references to tha 
Court under S. 18 of the Land Acquisi- 
tion Act (the Act). The references were 
duly made, During the pendency of the 
proceedings before the court, the claim- 
ants died, Applications under O. 22 of 


the Civil P, C, (the Code) for bringing 


j a4 
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the legal representatives on record were 
made, These applications were contested, 
It was inter alia contended that the apy 
plications were not made within limita- 
tion, The court found that the applica: 
tions were barred as having not been 
made within the time allowed under tha 
Limitation Act. The applications were 
dismissed and it was declared that the 
references have abated, 

3. When these revisions came up bē- 
fore me I found that High Courts have 
given conflicting decision on the question. 
I, therefore, decided fo refer the matters 
to a larger Bench and that is how these 
matters are before us, 


4. Part Ill of the Act relates fo “re= 
ference to Court and procedure thereon”, 
`S, 10 gives a right fo any person interest» 
ed who has nof accepted the award, fo 
make an application to the Collector ask- 
ing him to make a reference fo the court, 
S, 19 requires the Collector fo give in- 
formation to the court about the matters 
referred to in this section, One of thé 
informations which the Collector is re- 
quired to give is about the “names of the 
persons whom he has reason to think in~ 
terested in such land". S, 20 enjoins upon 
the court fo give notice about the date 
of hearing to (a) the applicant, (b) all 
persons interested in the objection ex- 
cept such (if any) of them as have con~ 
sented without protest fo receive pay- 
ment of the compensation awarded; and 
(c) the Collector in case the objection is 
in regard to the area of the land or to 
the amount of the compensation, Sec, 26 
prescribes the form of the award to bs 
made by the Judge, It provides that: 


“every such award shall be deemed fo 

be a decree and the statement of the 
grounds of every such award a judgment 
within the meaning of Section 2, clausa 
(2), and S, 2, cl, (9) respectively of the 
Civil P, C,, 1908,” 
Part VII of this Act makes provisions 
. for miscellaneous matters, The relevant 
provisions for our purposes is S. 53, It is 
in the following terms: 

“Save in so far as they may be incon~ 
sistent with anything contained in this 
Act, the provision of the Civil P, C. shall 
apply to all proceedings before the Court 
under this Act,” 


5. It is contended by Mr. Om Prakash 
Sharma, learned counsel for the petitions 
ers, that once a reference has been made 
to the court if is the duty of the court to 
answer the reference. It is submitted that 
any provision of the Code which is incon< 


ma 
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sistent with this contention is not appli- 
cable, Mr, Sharma says that since if is 
the duty of the Collector under S, 19 to 
inform the court about the namas of per- 
sons whom he has reasons to think in« 
terested in the land acquired, if is his 
duty to inform the court about the names 
of the Tegal representatives of the deceas~ 
ed claimant after his death, Various de- 
cisions fo support this contention are 
cited, i 

6. Mr, Inder Singh, learned Advocate- 
General, submits that if is not the duty 
of the Collector to keep a watch on the 
proceedings going on before fhe court 
and to supply the names of the legal re« 
presentafives from time fo Time, Once 
fhe reference has been duty made, it is 
contended, the duty enjoined upon the 
Collector by tha Act comes to an end, It 
is also contended that though the pro- 
ceedings before the court do not amount 
to a suit, the claimant partakes the cha~ 
racter of a plaintiff whereas the Collec~ 
for is a defendant and, therefore, O, 22 
of the Code is applicable, He also cites 
several decisions in support of his con- 
tention. We will now examine these deci« 
sions, 


7 In Abdul Karim v, State of Madhya 
Pradesh, AIR 1964 Madh Pra 171, a Divi- 
sion Bench was seized of a similar ques- 
tion whether O, 22 of the Civil P. C, and 
Limitafion Act apply to such proceedings, 
It came to the conclusion: 

"ae. Once a reference under Section 18 
is made, the Court has to make an award, 
no matter whether the person at whose 
instanca the reference has been made 
appears or fails to appear before thé 
Court or fails to produce evidence in sup- 
porf of his objection, it is clear that 
there cannot be any dismissal or abate- 
meng of a reference proceedings, It fol- 
lows, therefore, that the application of 
O, 22 of the Civil P, C, is altogether in~- 
consistent with the very nature and scope 
of the proceedings under S, 18......... If 
the person who moved for the reference 
dies and no cne comes forward to repre- 
sent him in the Courf, then it is clearly 
the duty of the Government to supply 
to the Court the names and addresses of 
the legal representatives of the deceased 
claimant to enable the Court to issue 
fresh notices to them under S, 20,” 

As regards the application of Limitation 
Act, the Court observed : 


“If must be remembered that Art, 176 
of the Limitation Act applies to suits and 
appeals arising out of a suit, It has no 


hi 


fection of the claimant and dismiss 
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applicability fo other procedings, If O. 22 
can properly be appked , to proceedings 
which are not suit proceedings, then the 
relevant article of limitation . would 
be the residuary Article 181 and nof 
Art, 176 of the Limitation Act.” 

$8. A learned Singla Judge of the Cal< 
cutta High Court followed this decision 
in Ramnibas Jhunjhumwalla v, Benarashi 
L, Jhunjhunwalla, AIR 1968 Cal 314, In 
this case the question arose during the 
proceedings pending before the court 
under Arbitration Act for making an 
award a rule of the sourf, Before tha 
fudgment could be arnounced the parties 
died, It was held that provisions of O, 22 
of ihe Code were not applicable though. 
the court could bring the heirs on record 
in the exercise of its inherent jurisdic= 
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tion, 


9. A Division Benca of the Patna High 
Court in Bhadar Munda v, Dhuchua 
Oraon, AIR 1970 Pat 209, without notice 
mg the aforementioned decisions, ruled 
that question of abatement does not arise 
in proceedings resulting from a reference 
made by the Collector to the court under 
S, 18 of the Act and so O. 22 of the Coda 
does not apply, Another Division Bench 
of this High Court in Shyam Shanker 


Sahai v, State of Bihaz, AIR 1974 Pat 176, — 


held that a land acquisition case cannot 
be dismissed for defeult of non-appear- 
ance of the claimants and that the cour? 
has to make an award even in the ab- 
sence of any evidence 

10. A partly contrery view was taken 
for the first time by a learned ` Single 
Judge of the Gujarat High Court in Ali- 
husain Abbasbhai v, Collector, Panch 
‘Mahals, AIR 1967 Guj 718, The learned 
Judge differed from tne view taken by 
tbe Division Bench of Madhya Pradesh 
High Court in the case’of Abdul Karim 
(AIR 4984 Madh Pra 171} and ruled thal 
O. 22, R. 3 of the Code applies to a refer< 
ence since there was mo provision in tha 
Act which was directly or by necessary 
implication inconsisien: with it, It was 
observed that the court has to make an 
award on the basis of the evidence pros 
duced before it in the proceedings on res 
ference, and in case there was no evi- 
dence because of the absence of tha 
claimant, the court has to reject the oo 
he 
reference because of fack of evidence 
since making of an award would amount 
io the court holding that the amount of 
compensation determin2d by the Collec~ 
tor was the proper amount, The learned 


Judge said (at p, 122 of AIR 1967 Guji.. 


~~ 
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"It is, therefore, clear that the nature 

of a reference under S, 18 is not such 
that it must necessarily resulg in the 
making of an award by the Court and 
when I. use the word “award* J mean it 
in the sense of an award determining the 
amount of compensation for the land, 
The referenca is not different from an 
ordinary civil proceeding in which the 
applicant who is in the position of a 
plaintiff objects to the amount of com- 
pensation offered in the award of the Col- 
lector and claims additional compensa- 
tion, If the applicant fails to appear at 
the hearing of the reference, the refer- 
ence must by force of O, 9, R. 8 which is 
made applicable by S, 53 be dismissed for 
want of appearance like any other civil 
proceeding and in the same way if the 
applicant. does nof produce evidence in 
support of the objection, the reference 
must be dismissed just as any other civil 
proceeding would be dismissed for want 
of evidence in support of the claim,” 
As regards the application of the Limita- 
tion Act the Judge after noticing the 
dé€cision of the Judicial Committee of the 
Privy Council m Hansraj Gupta v, Dehra 
Dun Mussoorie Electric Tramway Co, 
Ltd., AIR 1933 PC 63, observed thus» 


“This decision of the Privy Council 
clearly establishes that the “suit” con- 
iemplated by the Limitation Act is a civil 
proceeding commenced with the presen- 
tation of a plaint and the “plaintiff in 
Ari, 176 mus therefore, mean a plaintiff 
m such a suit and cannot include an 
applicant in a reference, It is significant 
to note that thoagh Section 53 makes the 
provisions of Civil P, C, applicable io a 
reference, if does not make Art, 176 of 
the. Limitation Ac? applicable io such re- 
ference, Arf, 176 of the Limitation Act 
cannot, therefore, be held fo be applicable 
to a reference on the argument that an 
applicant in a reference is a plaintiff in 
a suit within ihe meaning of that 
Article,” i 


11; A Division Bench of the Calcutta 
High Court in State of W., B, V. Dwijen- 
dra Chandra Sen, AIR 979 Cal 182, dif- 
fered from the Judgment of Madhya Pra- 
desh High Court in Abdul Karim’s case 
{AIR 7964 Madh Pra 171} and agreed with 
ihe judgment of the Jearned single Judge 
of the Gujarai High Court in Althussain's 
ease (AIR “967 Guf 118) and ruled ihat 
a reference under the Act cannot be re- 
garded in any way different from the 
ordinary civil proceedings aitracting pro- 
visions of O, 22, The Court, however, after ae 
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noticing the decision in Alihussain’s case 


that Art. 176 of the Limitation Act. did 
not apply, left this question open. 


12. A Division Bench of the Punjab 
High Court in Phuman v. State of Punjab, 
ILR (1963) 2 Punj 442, came to the con- 
clusion that there was nothing in the Act 
which was inconsistent to the provisions 
of O. 22 of the Code and, therefore, this 
Order will be applicable. As regards the 
applicability of the Limitation Act, it was 
observed: 

“Since the provisions of the Code have 
been made applicable to the references 
under S. 18 of the Act as well, therefore, 
O. 22 also applies to them, In other words, 
the applications under Section 18 of the 
Act are treated as ‘suits’ and the appli- 
cants as plaintiffs. Until this is done, the 
provisions of O. 22 would never apply. 
Moreover, S. 141 of the Code clearly 
mentions that the procedure provided in 
the Code in regard to suits shall be fol- 
lowed, as far as it can be made appli- 
cable in all proceedings in any Court of 
civil jurisdiction, It is undisputed that 
these proceedings are in a Court of civil 
jurisdiction, It follows, therefore, that the 
procedure provided in the Code for suits 
shall be followed in dealing with the ap- 
plications under Section 18 of the Act.” 

tasas Having found that the applica- 


tions under S., 18 of the Act are in the: 


nature of suits and the applicants there- 
under are to be treated as plaintiffs, it 
is clear that the limitation provided for 
making an application under O, 22, R. 3, 
would apply to these proceedings as well. 
It is conceded that the Article applicable 
for making an application under O. 22, 
R. 3 of the Code is Art, 176 and no other 
Article. Therefore, the residuary Art, 181 
would not apply, as contended by the 
learned counsel for the appellants, It is 
true that the Limitation Act as such has 
not been made applicable to the proceed- 
ings before the Court under the Act, . but 
since the provisions of the Code have been 
made applicable and in O, 22, R, 3, sub- 
rule (2), it has been mentioned that the 
application under that rule has to be 
made within the time limited by law, 
therefore, the provisions of Art. 176 of 
the Limitation Act would apply. If the 
provisions of O, 22 of the Code are ap- 
plicable to these proceedings, then the 
only Article applicable would be Art, 1176, 
The argument of the learned counsel 
that the applicant under S, 18 of the 
Act may be equated with.a plaintiff in 
©. 22 of the Code, but he cannot be equat- 
ed with the plaintiff in Art, 176 of the 
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Indian Limitation Act is without any 
force, because if he is being treated as a 
plaintiff for the purposes of O. 22, R. 3, 
he must be treated as a plaintiff for the 
purposes of Art. 176 which is the only 
Article applicable. to the applications 
under this Rule, as provided in sub-rule 
(2) of the same.” 


13. A learned Single Judge of Delhi 
High Court in Union of India v, Sanwalia, 
ILR (1975) 1 Delhi 837, held that the 
provisions of O. 9 as well as O. 22 of the 
Code will apply to proceedings under the 
Act. However, it was ruled that the ap- 
plication for substitution can be made 
at any time and the reference will not 
abate, but if the application is not made 
within a reasonable time, the reference 
may be dismissed for nen-prosecution, It 
was observed: 


“The provisions of the Limitation Act 
have to be strictly construed and they 
are applicable only to the kinds of suits, 
appeals, and applications which are speci- 
fied in the Limitation Act, They do not 
apply to the proceedings under the Land 


‘Acquisition Act, except to the extent 


specified in the Land Acquisition Act, e.g. 
for making a reference under S. 18 a 
limitation is prescribed by the Act, The 
provisions of the Limitation Act cannot 
be applied by analogy or by implication, 
They must clearly and expressly apply 
{see Hansraj Gupta v, Dehra Dun Mus- 
sorie Electric Tramway Co, Ltd., AIR 
1933 PC 63; Bombay Gas Co, v. Gopal 
Bhiva, AIR 1964 SC 752; and the Manage- 
ment of the State Bank of Hyderabad v, 
Vasudev Anant Bhide, AIR 1970 SC 196),” 


14. Because of the conflicting deci- 
sions the matter was referred to a Full 
Bench of Delhi High Court in Mst., Ram 
Piari v. Union of India, AIR 1978 Delhi 
129. The Court while holding that the pro- 
visions of O, 22 will' apply to the proceed- — 
ings on a reference under S. 18 of the 
Act also held that the application has to 
be moved within time, The reason given 
was that though the proceedings do not 
amount to a suit, “however because of 
the applicability of the procedure pre- 
scribed in the Code to the proceedings 
before the Court partake the nature of 
a suit, During the proceedings before the 
Court in the reference application the 
claimants will partake the status of 
plaintiffs while the non-claimants and 
Collector would occupy the position of 
defendants”, The Full Bench accepted the 
reasoning of the Phuman’s case (ILR 
(1963) 2 Punj 442) that because of the 


p >œ 
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provision of sub-rule (2 of R. 3 of O. 22 


the application has to þe made “within 
the time allowed by Lew”, The Full 
Bench differed from Alihussain’s case 


(AIR 1967 Guj 118) wh:ch had held that 
Limitation Act was not applicable for 
making an application under O, 22, R. 3. 
The only reason given ior the difference 
was the one reproduced above, 

15. In R. P. Conduit Manufacturing 
Co. v. Union of India, ILR (1978) 1 Delhi 
513, a Division Bench cf the Delhi High 
Court was seized of the question whether 
O. 9, R. 9 of the Code end the Limitation 
Act will apply to the proceedings on 
reference under Sectior 18 of the Act. 
While holding that tke provisions of 
O. 9 will be applicable since there was 
nothing inconsistent with anything con- 
tained in the Act, it wes ruled that the 
Limitation Act was not applicable, The 
reason given was that applicability of 
Art. 122 of the Limitation Act, which is 
applicable to a suit, has to be construed 
independently of S. 53 of the Act which 
makes the provisions only of the. Code 
applicable, The applicatility of the Code, 
it was observed, does not mean the auto- 
matic application of tha Limitation Act 
since these are two diferent enactments, 


16.. Before we prcceed further we 
would like to notice the view taken by 
the Karnataka High Court, A learned 
Single Judge of that Court in Ramaiah 
v. Special Land Acquis-tion Officer, AIR 
1974 Kant 122 held that it was the duty 
of the Court on a reference under Sec- 
tion 18 to make an award irrespective of 
the fact whether the claimant remains 
absent or whether he is present but fails 
to adduce evidence, I: was, therefore, 
ruled thata reference cannot be dismissed 
under O. 9, R. 8 and the provisions of 
O. 9, R. 9 were, therefcre, not applicable, 
However, a Division Bench of that Court 
in Smt. Pullamma v, Addl, Special Land 
Acquisition Officer, AIR 1977 Kant 9, 
overruled Ramaiah’s case (AIR 1974 Kant 
122) and held that it could not be said 
that reference proceediags once launched 
must culminate in an award and that 
the Court had no discretion to pass any 
order other than the one that amounts 
to an award, 


17. We do not agree with the view 
that once a reference kas been made the 
court is bound to give an award. The 
scheme of the Act is that the Collector 
makes an award which is an offer to the 
claimant whose land hes been acquired, 
If the offer is accepted the matter ends, 
But if the claimant does not accept the 
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offer, he has a right to have the compen- 
sation judiciously determined, For this he 
has to make an application under S. 18 
of the Act asking the Collector to make 
a reference to the court. In this applica- 
tion he is required to state the grounds 
on which objection to the award is taken, 
The Collector is required to give the 
Necessary information mentioned in S, 19 
of the Act to the court while making’ a 
reference, Once the reference is register- 
ed by the court it is required to serve a 
notice on the applicant and others. In 
other words, proceedings start before the 
court when it takes cognizance of the re- 
ference by registering it, Since the appli- 
cant has raised objections to the award 
made by the Collector, it is but natural 
that he should support his objections, But 
in case the applicant disappears from 
the scene, what should the court do? 
Under S. 26 of the Act the court, while 
making its award, is required amongst 
others, to give the grounds of awarding 
each amount, In the absence of the ap- 
plicant the court cannot justify the 
amount awarded by the Collector on the 
ground that applicant is no more interest- 
€d in supporting the objections raised by 
him. In these circumstances relevant pro- 
visions of the Code, which are not incon- 
sistent with the Act, can be made appli 
cable because of S. 53 of the Act, There! 
is nothing in the Act which militatesl 
against the legal representatives of the 
deceased applicant being required to be 
brought on record so that the proceed- 
ings can continue, The provisions of O, 22, 
in our jucgment, are applicable to the 
proceedings on reference under the Act, 

18. The contention before us about the 
applicability of the Limitation Act is 
twofold, Firstly, since the claimant has 
to be regarded as a plaintiff and the Col- 
lector as a defendant, therefore, the rel- 
evant Article 120 of the Limitation Act 
will be applicable, Secondly, since sub- 
rule (2) of R. 3 of O, 22 in terms requires 
the applications to be made “within the 
time allowed by law” it is Art. 120 of the 
Limitation Act which will become appli- 
cable, | 

19. The first contention has to be re- 
jected straightway, It is now well settl- 
ed that the proceedings on a reference 
under S, 13 of the Act do not amount to 
a suit, In this connection one has to re- 
member that the word ‘suit? is a term of 
art in law, It does not mean any litiga- 
tion between two persons, It is true that 
the word ‘suit’ is not defined anywhere — 
not even in the Code, But then O. 4 of 


‘fhe Code relates 





_ielude that since the claimant 
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to the institution. of 
suits, Rule i (1) tells us how the suit is 
commenced, It statesa “every suif shall be 
instituted by presenting a plain? to the 
court or such officer as it appoints in this 
behalf,” In other words, the suif comes 
into existence only by presentation of a 


|plaint, It is true that by a deeming fiction 


suit but there is nothing in the Act which 
shows that the proceeding on a reference 
amounts to a suit, It is true that under 
S. 26 of the Act (already reproduced) an 
award given by the court on a reference 
is to be deemed to be a decree within the. 
meaning of S, 2, cl, (2) of the Code, Hows 
jever, this does not mean that the proceed 
ing is to be deemed io be a suit, If the 
object of the Legislature was fo make 
the proceeding a suit it would have used 
the deeming provision and made the pro- 
ceeding a suit and not confined iiself to 
lonly making the award a decree, 


20. Simply because the courts have af 
different occasions Ulustrated the position 
lof the parties to a reference by saying 
[that the claimant partakes tha character 
iof a plaintiff or be regarded as a plaintiff, 
it does not follow that the claimanf does 
in terms become a plaintiff. The sunilari= 
ties have been made just for the sake of 
illustration, No amount of similarity can 
make a claimant a plaintiff m the eyes 
of law, It would thus be fallacious fo. con~ 
‘partakes 
the character of a plaintiff’ or can be ‘re- 
garded as a plaintiff, he becomes a plain= 
tiff in terms of Art, 120 of the Limitation 
Ack, ‘1963 (equivalent to Arf, 17¢ of the 
old Limitation Act), Similarly, ft would 
not be correct fto hold that smce the pros 
ceedings under S, 18 of the Act are ‘treat- 
ed as suits’ so these are suits, 


21. I¢ cannot be disputed That S, 53 
of the Act makes only the provisions of 
the Code applicable to a limited extent, 
and that there ts nothing in this Act -to 
make the provisions of Limitation Act 
applicable, Indeed by no stretch of ima» 
gination can Limitation Act be made ap« 
plicable tp these proceedings when it has 
not been so made applicable by. any pro- 
vision in the Act, 


Su proceeding can be deemed io be a 





22, The only contention now Jeff is. 


` abou? the effect of sub-rule {2} of Rule 3 


. of O, 22 of the Code which requires 


H 
t 
5 


the 
application to ba made “within the time 
limited by Jaw’, This provision reads: 
(2) Where within the time limited by 
faw no application is made under sub- 


| yale (i), the suit shall abateson™ 


Dhani Devi v, Collector, Land Acquisition, Talwara 


1 


A.LR. 


23. Is the effect of this provision to 
make the Limitation Act or Art, 121 of 
the Limitation Act, applicable to these 
applications? The answer in our opinion 
iss no, The Limitation Act applies to suits 
by its own force and not because of any 
provision of the Code, If the said sub- 


rule was not there, : ‘it does not follow that 


applications under sub-rule (1) of Rule 3 
could be made beyond the time limited 
by law, The phraseology has been used 
in order to prescribe the result which 
would follow on failur2 to make the ap- 
plication, The consequence is abatement. 
But this is to be only after the period 
for making application expires, There- 
fore, it would not,;in our opinion, be 
correct to conclude that sub-rule (2) en- 
foins application of Art. 120 of the Limi- 
tation Act, 


24, The matter can be Jooked from 
another angle also,; Art, 120 of the Limi- 
tation Acf, 1963 describes the application 
thus 3 “Under the Civil P, C, 1908 {5 of 
1908), to have the legal representative of 
a deceased plaintiff or appellant or of a 
deceased defendant! or respondent, made 
a party,” The time from which the period 
begins fo run is described ‘thuss “The 
date of death of the plaintiff, appellant, 
defendant or respondent as the case may 
be”, This leaves no, doubt that the Article 
relates to the death of a plaintiff or an 
appellant, As already discussed, simply 
because a claimant, who has asked for a 
reference, partakes| the character of, or 
çan be regarded as, a plaintiff, {8 does 
not mean ihat he becomes a 


have no application, Tt may, however, be 
tlarified that though no provision of the 
Limitation Act is thues applicable, the 
application has to be made within a rea- 
sonable time, What is a reasonable time? 
It will depend on the circumstances of 
each case and it will be for the trial court 
to determine the same, 


25. We will now refer to each case 
individually, In Civil Revision No, 147 of 
1980, the application under O, 22, R. 3 
was dismissed only on the ground that 
ihe application has nož been made with- 
in time, While deciding if the learned 
frial court seems to have applied the 
principle of the Limitation Act that each 
day’s delay must be explamed, This ap- 
proach, in our opinion, was not justified, 


26. In Civil Revision No, 194 of 1981, 
fhe application under O. 22, R, 3 was 
dismissed on the ground that it was not 
within time and there were no sufficient 


pilamtiff - 
under the Code, Art, 120, therefore, will '. 


oo. 
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grounds for condonation of delay. In 
other words, the learned trial court ex- 
tended the provisions of tne Limitation 
Act to these proceedings which was not 
correct. 

27. In Civil Revision No. 51 of 1981, 
the petitioners had moved an application 
under O. 22. R. 3 of the Code. Despite 
repeated adjournments tor over two 
years they failed to produce any evi- 
dence to show that they were the legal 
representatives. On 3rd Sept., 1980 when 
the order was passed, though the Advo- 
cate of the petitioners was present, nei- 
ther the petitioners nor their witnesses 
were produced. In these circumstances 
- the learned trial court clsed the evi- 
dence under the provisions of O. 17, R. 3 
and dismissed the applicetion. In our 
view the learned Judge was right in dis- 
missing the application. ‘Therefore, this 
revision has to be dismissed. 

28. Civil Revisions 147 of 1980 and 
194 of 1981 have to be accepted for the 
reasons mentioned above. The impugned 
orders in these petitions are set aside 
and the cases are remanded to the trial 
court with a direction to proceed accord- 
ing to law and in accordance with the 
observations made in our judgment. No 
order as to costs. 

Orcer accordingly. 


AIR 1982 HIMACHAL FRADESH 49 
T. R. HANDA AND V. P GUPTA, JJ. 
Himachal Pradesh Financial Corpora- 
tion, Simla, Petitioner v. M/s. Nahan 
Electricals Village Ogli, Respondent. 

Civil Reference No. 1 of 1978, 
30-9-1981. 


Civil P. C. (5 of 1908, S 113 — Refer- 
ence to High Court — Determination of 
validity of Act becoming necessary for 
disposal of case — Court can refer only 
if he is of opinion that Act is ultra vires. 


A Subordinate Court could make a re- 
ference to the High Cour. only under 
S. 113, Civil P. C. on the conditions stated 
in it being present. The Subordinate 
Court entertaining a doubt about the 
validity of any impugned Act, Ordinance 
or Regulation the determination whereof 
was necessary for the dispcsal of the case 
should be of the opinion fhat the 
was ultra vires.. It could-th2n state a case 
setting out its opinion with- the reasons 
therefor:and refer. the same-for the 


KY/AZ/¥F30/81/TVN/MVI kan 
. 1982 „Him, Pra/4: V, 3—23 >. 


D/- 


H. P. Financial Corpn. v, M/s. Nahan Electricals 


sama. 
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opinion of the High Court. Where no such 

findings or reasons for its opinion were 

given the reference was not competent. . 

(Paras 3 & 4) 

Kailash Chand, for Petitioner; K.° D. 
Sood, for Respondent. 


Yv. P. GUPTA, J.:— This reference has 
been made by the District Judge, Nahan, 
in a petition under S. 31 of the State 
Financial Corporations Act, 1951 (herein- 
efter shortly called the Act). 


2. The petitioner filed a petition under 
S. 31 of the Act on 3rd Dec., 1977 against 
the respondent and the respondent in 
reply raised various objections. After a 
rejoinder the learned District Judge 
framed the following preliminary issues 
in view of the preliminary objection No, 
3 raised by the respondent. 

“1I. Whether the provisions of Section 
<1 of the State Financial Corporations 
Act, 1951, are ultra vires to the Constitu- 
tion of India? O.P.R. 

2. Relief.” . 
After the framing of the issues the Dis- 
trict Judge passed the following order on 
eth August, 1978: 

“Since the objection involves the- deci- 
sion of the vires of the Constitution 
which is not within the purview of this | 
Court, the matter is referred to the 
Hon’ble High Court for decision on the 
point, The filé be submitted to the Hon’ble - 
High Court for appropriate orders on the 
above point: Parties are advised to ap- 
pear before the Hon’ble High Court on 
22-8-78. File be submitted to the High 
Court before that date, 
Announced. Sd/-. 

Dist. Judge, Sirmur, 
at Nahan.” 

3 We have heard the learned counselj — 
for the parties and are of the opinion 
that the reference made to this Court 
is not maintainable and in fact there is 
no valid reference. A reference can only 
be made by the District Judge to the 
High Court under S. 113 of the Civil P. C, 
which reads as follows: 


“113. Subject to such conditions and 
limitations as may be prescribed, any 
Court may state a case and refer the 


Same for the opinion of the High Court, 
and the High Court may make such order 
thereon as it thinks fit:. 

Provided that where the Court is satis- 
fied that a case pending before it involves 
a question as to the validity of any Act, 
Ordinance or Regulation or of any provi~ 


ton. contained in an Act, Ordinance or 
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Regulation, the determination of which 
is necessary for the disposal ‘of the case 
and is of opinion that such Act, Ordi- 
nance, Regulation or provision is invalid 
or inoperative, but has not been so de- 
clared by the High Court to which that 
' Court is subordinate or by. the Supreme 
Court, the*Court shall state a case set- 
ting out its opinion and the reasons there- 
for, and refer the same for the opinion 
_ of the High Court.” had 

Thus the District Judge could make a re- 
ference if he had any doubt with respect 
to the validity cf the Act, and was of 
the opinion that the . determination of 
this question was necessary for -the dis- 
posal of the case. Besides this, the Dis- 
trict Judge should have been of the view 
that the impugned Act is ultra vires. If 
any of these elements was, missing then 


the District. Judge could not make any - 


reference. Before making reference it 
was the duty of the District Judge to 
have given his opinion about the vires of 
the Act and he should have recorded his 
finding to that effect. 


4. In the present case the District 
Judge after framing the issues has simply 
referred the matter to this Court and has 
not given any finding or’ opinion in the 
matter. In these circumstances the said 
reference is not competent in view: of 
the provisions of S. 113 of. the C.P.C. The 
case is returned to the court of District 
Judge for proceeding according to law.. 

Orders accordingly. 


we 
« 





AIR 1982 HIMACHAL PRADESH 50 « 
= T R HANDA, J: 

Balbinder Singh, Appellant v. The Se- 
cretary to . Government, Punjab and 
others, Respondents. i i 

F., A. O. No. 46 of 1974, D/- 2-9-1981: ` 

.Motor Vehicles Act (4 of 1939), S. 110-A 
— Application for compensation — Ap- 
plicant withholding truth leading to acci- 
dent — Adverse inference can be drawn 


against him, (Evidence Act (1872), S. 114). 


Where a perscn applying for compen- 
sation who is.in the full know of the 
facts and circumstances .. leading to- the 
`- accident- resulting in injuries on his per- 
son intentionally withholds’ the truth 
while making an application. for compen- 
sation under S. 110-A from the - Court, 
all adverse inferences can be drawn 
against him and his application for com- 
pensation car be rejected. (Paras 12,-13) 


KY/LY/F35/81/VNP/SNV 


Balbinder Singh v. Secy. to Govt,, Punjab 


..Motor Vehicles ' Act before 


A, I. R. 


Chhabi] Das,: for Appellant: . Indar 
Singh, Advocate General, for Respon- 
dents. , o l 

JUDGMENT:—. The appellant : filed a 
claim petition junder S. 110-A of the 
the Motor 
Accidents ‘Claims Tribunal claiming a 
compensation of Rs. 2,50,000 against the 
respondents. The learned Tribunal vide 
its award dated 29-6-1974 dismissed that 
claim of the ‘appellant. Feeling aggrieved 
the appellant has now approached this 
Court in appeal under S. 110-D of the 
Motor. Vehicles |Act. ` 

2. The case for'the appellant is that 
on 16-6-1968 at; about 5 p.m. he along 
with his two friends Balbinder Singh son 
of Shri Dogar Singh (P.W. 2) and Sukh- 
dev Singh (P.W. 3) proceeded from Nan- 
gal towards Una in private car No. PNU 
6483 belonging to his father. The appel- 
lant was himself driving the said- car. 
Near a village known as Jalgran which 
falls between Nangal and Una and is 
about: 16 kilometres from Nangal, the car 
of the appellant developed some mecha- 
nical trouble on account of ‘which the 
appellant stopped the vehicle and parked 
it on the kacha: road on his left side. He 
was inthe process of getting down from 
his car in order to remove the defect 
after opening the bonnet when bus No, 
PNP 6494 belonging to-Punjab Roadways 
and then driven by Didu Ram respondent 
came from behind at a fast speed. The. 
bus hit the appellant; knocked him down 
and threw him jaway up to a distance of 
6 to 7 feet. After the accident ‘the driver 
of the bus sped away without cariñg to 
stop the bus. || E 

3. The appellant. suffered compound 
fracture of lefti femur besides other in- 
juries as a result of that accident. He 
was then removed to ‘Nangal hospital 
where he remained admitted as an indoor 
patient for about four months. He claim~ 
ed to have incurred an expenditure of 
about Rs. 25,000 on his treatment. He 
claimed a total compensation of Rs, 
250,000 -the details of: which find no 


-mention in his claim petition. 


. 4.. The respondents in their reply 
while admitting that bus No. PNP 6494 
belonging ‘to :‘Punjab Roadways and then 
driven by Didu'Ram respondent No. 3 did 
pass from village Jalgran after leaving 
Nangal at 5-30'p.m. on 16-6-1968, denied 
if this bus met with any accident en- 
route or if.it knocked down the appellant 
as alleged by him.’ According to the re- 
spondents, when this bus reached near 
village Jalgran ‘its driver:did notice a car 


` 


. 
ed 


1982 oe 
standing in the middle of the: road with 
two persons standing outsřde from a dis- 
fance of about 200 metres. The driver of 
the bus blew horn several times as also 
slowed his vehicle in order to pass the 
standing car. Both the persons standing 
on the road by the side oi the car then 
got aside and also gave signal to the 
driver of the bus to pass. The driver of 
the bus then passed his vehicle without 
meeting with any accident The respon- 
dents in their reply further stated that 
even as per his own allegetions made in 
the claim petition, the injuries if any 
suffered by the appellant were caused 
on account cf his own cazelessness and 
negligence inasmuch-as he as per his own 
version opened the door cf his car and 
stepped on the road withcut caring to 
ensure if there was any vehicular traffic 
approaching him. 

5. The only two issues which were 
agitated before the learnec Tribunal are 
as under: : 

Issue No. 4: Whether the accident 
occurred due to the negligence and rash 
act of respondent No. 3? 

Issue No. 5: Whether th2 petitioner is 
entitled to compensation? _f so, ts what 
extent and from whom? 


6. On issue No. 4 the learned Tribunal 
found that the appellant Lad failed to 


establish if bus No. PNP 6494 of the Pun- 


fab Roadways was involved in the acci- 
dent that resulted in injuries on the per- 


son of the appellant. He further observed. 


that even if the version of the appellant 
was believed that the aforesaid -vehicle 
of the Punjab Roadways was involved in 
this accident, the accident Lad resulted on 
account of the appellant’s own  careles- 
ness and negligence and that the bus dri- 
ver could not be held responsible for the 
same. i 


7. On issue No. 5 the learned Tribunal 
found that if at all it be keld that the 
accident was the result of negligence on 
the part of respondent No. 3, the appel- 
Jant was not entitled to ->ecover more 
than Rs. 27,823-25 paise which was ‘ the 
Just amount of compensation that could 
be claimed in this case. 


8 At the- time of hearir.g: the learned 
counsel for the appellant restricted his 
attack against the findings of.the learned 
Tribunal. on issue’ No. 4 alcne. According 
to the learned counsel the evidence on 
record read with the plea ef the respon- 
dents as taken in their written reply 
tlearly established that bus No. PNP 6494 
Belonging to the Punjab Roadways and 
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then driven by Didu Ram respondent was 
involved in the accident that resulted in 
injuries on the person of the appellant 
and that such accident had been caused 
on account of the rash and negligent 
driving on the part of the bus driver. He 
carried me through the evidence of the 
parties. After giving my due considera- 
tion to the evidence of either side as also 
to the respective pleading of the parties 
and hearing the learned counsel for the 
parties I find myself in complete agree- 
ment with the conclusion of the learned 
Tribunal tha; the appellant had failed t» 
establish if bus- No. PNP 6494 belonging 
to the Punjab Roadways was involved in 
the accident which resulted in injuries on 
his person. I am also inclined to agree 
further with the learned Tribunal that. 
if at all this bus was involved in the acci- 
dent, the liability for the accident can- 
not be fixed on the bus driver. 


9. It is well settled that in a case of 
a claim for compensation made under Sec- 
tion 110-A of the Motor Vehicles Act in 
respect of an accident arising out of the 
use of motor vehicles, it.is for the claim- 
ant to establish if there was. negligence 
and/or rashness on the part of the driver 
of the vehicle against whom the claim is 
filed and also to establish direct connec- 
tion of such accident with the injury sus- 
tained by the claimant and in respect of 
which compensation has been- claimed. 
There may be certain cases in which the 
true cause of the accident may not be 
known to the claimant and the same may 
be solely. within the knowledge of the 
opposite party who caused the accident. 
In such like cases the claimant can only 
prove the occurrence of the accident but 
cannot prove how it happened. He would 
thus be not in a position to establish the 
charge of negligence on the part. of the 
opposite party. In such like cases, how- 
ever, the principle of ‘res ipsa loquitur’ 
would come to the aid of the claimant. 
Where this maxim is applicable it is for 
the opposite party to establish that. the 
accident was not on account of its negli- 
gence or that the accident might have 
more probably occurred in a. manner 
which did not connote negligence on its 
part. In the instant case admittedly this 
maxim ‘res ipsa loquitur’ cannot be at- ` 
tracted inasmuch as the appellant and 
his witnesses claim to be in the full know 
of the facts and circumstances ‘leading to 


= 


the accident, 


10. In the instant case there are three 
main witnesses who claim to be in the 
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know of the facts and circumstances re- 
sulting in the accident in question. .They 
are P.W. 1 Balbinder Singh appellant, 
P.W. 2 Balwinder Singh son of Dogar 
Singh and P.W. 3 Sukhdev Singh. All 
these three witnesses were in the car 
when it left Nangal and were also pre- 
sent on the spot at the time of the acci- 
dent. The appellant has given two ver- 
Sions with respect to the manner in which 
the accident occurred and which in my 
view cannot be reconciled. His first ver- 
sion is that after parking his car he was 
standing on the road by its side when 
the bus came from behind at a very high 
speed and he was pressed: in between his 
standmg car and the moving bus. His 
second version is that he had opened the 
door of his car and was in the process 
of getting down from it when the bus 
.came from behind at a very high speed 
and directly hit him as also the door of 
the car as a result of which the car was 
damaged and he was thrown ahead up to 
a distance of 7 or § feet. The second ver- 
sion was, however, modified by him by 
saying that he had already closed the 
door of the car when he was hit by the 
bus coming from behind. The second wit- 
ness P.W. 2 Balwindar Singh stated that 
_after parking the car on one side of the 
road the appellant and the witness both 
got down from it. It was after the appel- 
lant had closed the door of the car that 
a bus came from Nangal side at a very 
high ‘speed. The appellant got close to 
the window of the car but the bus hit 
- him and he was thrown ahead up to a 
distance of § or 7 feet. The version of this 
witness, therefore, was that the bus 
directly hit the appellant without hitting 
the car and the appellant was thrown 
away up to a distance of 6 or 7 feet. P.W, 
3 Sukhdev Singh was still sitting in the 
car when the accident occurred. Accord- 
ing to this witness the appellant was 
Standing on the road after closing the 
door of the car when the bus came from 
behind at a fast speed and knocked him 
down. There is yet another witness P.W. 
4 Mohinder Singh who claims to have 
been travelling in the bus involved in 
the accident. As per his version the bus 
dashed into the standing car of the appel- 
lant and also hit its driver who was 
standing outside the car. ~ 


tl. At this stage I may advert to the 
injuries alleged to have been suffered by 
the appellant in the course of the acci- 
dent. It may be noticed that as per alle- 
gations made in the claim petition, the 
‘appellant had suffered’ “left thigh frac: 
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ture up to knee and minor scratches on 
the face, arms, legs etc. ete”. While in 
the witness-box. the appellant simply, . 
stated “I suffered grievous injury on my, 
left leg which was fractured”. Dr. Chat- 
rath (P.W. 5) who examined and treated 
the appellant soon after the accident. 
while deposing with respect to the inju- 
ries suffered by the appellant simply 
stated “he was suffering from compound 
fracture of left ‘femur’, The appellants 
own evidence thus shows that he suffers 
ed only one injury in the alleged acci- 
dent, that injury being fracture of his 
left femur. 


. #2. Now it is to be seen whether this 
injury suffered by the_appellant could be 
connected with ‘the accident of the type 
narrated by him and his witnesses, In 
other words we- have to see if the injury 
actually found on the person of the ap- 
pellant was the probable result of the 
accident as narrated by the appellant and 
his witnesses. As already stated there are 
two versions of the accident found in the 
appellant’s own. statement. The first ver- 
sion is that he was pressed in between 
standing car and the moving bus which 
was then running at -a very high speed, 
The second version is that he was direct~ 
ly hit by the bus which was then run- 
ning at a very fast speed and as ə result 
of such impact he was thrown ahead up 
to a distance of 7 or 8 feet. This second 
version finds corroboration from the testi- 
mony of P.W. 2 Balwinder Singh and 
P.W. 3 Sukhdev Singh and to some ex- 
tent from P.W. 4 Mahinder Singh also. 
The question next arises is whether it 
is possible that 'a person standing on a 
road and directly hit by a bus loaded 
with passengers and running at a very 
fast speed would be spared with a soli- 
tary injury on his left leg or if the alle- 
gations in the claim petition are accepted, 
with minor seratches on other parts of 
the body. In my view it looks not only 
improbable and unnatural but also im- 
possible. Keeping in view, therefore, the 
appellant’s own case that he suffered a 
solitary injury lin the form of fracture 
of his left femur in the accident, I have 
no hesitation in straightway, rejecting 
his entire evidence with respect to the 
manner in which the accident is alleged 
to have happened. I would find that the 
appellant and his witnesses even. though 
they were in the complete know of the 
facts and circumstances in which the ap- 
pellant suffered fracture of his left) 
femur, they have intentionally concealed. 


1982 
the truth from the court and tried to 
project a concocted versicn. 

13. In a case of this type where a per~ 
son who is in the full know of the facts 
and circumstances leading to the accident 
resulting in injuries on his person inten- 
tionally withholds the truth from the 
Court, it would be legitimate for the 
court to draw all adverse inferences 
against him. In these cirsumstances the 
Court would be justified in concluding 
that the accident was the result of the 
claimant’s own doing. The learned Tribu~ 
nal was thus absolutely custified in dis- 
allowing the claim of the appellant. With 
these remarks I dismiss ~his appeal with 


costs. ee 
Eppeal dismissed, 





‘AIR, 1982 HIMACHAL PRADESH 53 — 
VYAS DEV MISRA, CJ. 
Jemita Ram and others, Petitioners v, 
Collector of Kangra District, Respon- 

dent, 

Civil Revns, Nos. 127, .54, 155 and 186 
of 1981, D/- 30-10-1981. 

(A) Land Acquisition Act (1 of 1894), 
Ss. 18 (2) and 18 (3) (as amended by 
Land Acquisition (Himachal Pradesh 
Amendmeni) Act (1978)) — Court of re- 
ference — Has powers fo test validity 
of reference, AIR 1978 2unj. & Har, 27 
held no longer good law in view of AIR 
1878 SC 464. ji 


Since it is the duty o the court to 
satisfy itself whether th2 reference is 
proper according to the Act, it cannot 
be said that simply because the order 
made by the Collector on an application 
under S. 18 being revisable by the High 
Court, ihe court loses its jurisdiction to 
look into the question whether the re- 
ference has been properly made, Of 
course, where the metter has been 
taken to the High Couri and a finding 
has been given about tke validity of a 
reference, the Court will be bound by 
this decision and will lave no right to 
redecide the question. Bu: where the re- 
ference has not been so tested by the 
High Court it will be open to the Court 
dealing with the reference to decide 
about the validity of the reference, AIR 
1978 Punj & Har 27 held no longer good 
law in view of AIR 1979 SC 404. (Para 8) 
_ A right has been conferred on a per- 
son interested, who has not accepted 


the award of the Collector, to require 
‘LY/AZ/G31/81/JDD/SNV 
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the Collector to refer the matter for 
determination of the court, For this he 
has to: make an application in writing. 
Sub-sec, (2) of S. 18 lays down that (a) 
the application must state the grounds 
on which objection to the. award is 
taken; and (b) the application should 
be made within the time laid down in 
the proviso to the sub-section, It is but 
elementary that unless these two con- 
ditions are satisfied there cannot þe a 
proper and valid reference which is the 
very foundation of jurisdiction of a 
court, The jurisdiction which the court 
has been given under S, 18 of the Act 
to determine the compensation etc., 
only arises when a reference is duly 
made by the Collector. (Para 8) 
(B) Land Acquisition Act (1 of 1894), 
Section 18 (3) (as added by Himachal 
Pradesh Amendment Act (1979)) — 
Rejection of reference on the ground of 
limitation — No issue framed on ques- 
tion of limitation — Giving of oppor- 
tunity at the time of agreements — It 
is not adequate opportunity — Case re- 
mitted with direction to frame issue. 

i (Para 13) 
Chronological Paras 
144579 
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Cases Referred : 


AIR 1979 SC 404 
AIR 1978 Punj & Har 27 


Shamsher Singh Kanwar, for Peti- 
tioners; Inder Singh, Advocate General, 
for Respondent, 


vV. D. MISRA, C. J.:— “Whether a 
Court to whom a reference under S. 18 
of the Land Acquisition Act has been 
made can go behind the reference and 
decide whether the application has 
been made beyond the period of limita- 
tion?” is the question which arises for 
decision in these revisions, The Supreme 
Court in Mehammed Hasnuddin v. State 
of Maharashtra, AIR 1979 SC 404, has 
ruled that the Court has the right nay 
a duty, of satisfying itself that the re- 
ference is valid and proper reference. 
However, Mr, Shamsher Singh Kanwar, 
learned counsel for the petitioners, con- 
tends that this judgment is not appli- 
cable in this State because of addition 


‘of sub-section (3) in S. 18 of the Land 


Acquisition Act (the Act). Before I 
analyse the law I may briefly refer to 
the. facts of one case since similar facts 
are involved in other cases, 

2. In Civil Revision No, 127 of 1981 
the petitioner is Jamita Ram, His land 
was acquired for the construction. of 


54 HLP, 


Beas Dam at Pong by an award dated 
dist January, 1972. The Collector an- 
nounced the rates of compensation in 
respect of various categories of lands, 
The petitioner was present when the 
Collector announced the award. Since 
he was not satisfied with this award he 
made an application under S, 18 of the 
Act requiring the Collector to make a 
reference to the Court for the determi- 
nation of compensation, This applica- 
tion was resisted, Various issues were 
framed. During the course of trial it 
transpired that the application has not 
been filed within limitation prescribed 
under sub-sec, (2) of S. 18 of the Act. 
The Court, therefore, found that the re- 
ference was not made within time and 
refused to answer the same. 

3. At this stage it may be advan- 
tageous to read S, 18 along with the 
amendment made by the Land Acquisi- 
tion (Himachal Pradesh Amendment) 
Act, 1979, adding sub-sec, (3) of S. 18 of 
the Act: 

“18. (1) Any person interested who 
has not accepted the award may, by 
written application to the Collector, re- 
quire that the matter be referred by the 
Collector for the determination of the 
Court, whether his objection be to the 
measurement of the land, the amount 
of the compensation, the persons to 
whom it is payable, or the apportion- 
ment of the compensation among the 
persons interested, 

(2) The application shall state the 
grounds on which. objection to the 
award is taken : 

Provided that every such 
shall be made :— 

(a) if the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector's award; 

(b) in other cases, within six weeks 
of the receipt of the notice frorn the 
Collector under S., 12,. sub-sec. (2), or 
within six months from the date of the 
Collector’s award, whichever period shall 
first expire, ela 

(3) Any order made by the Collector 
on an application under this section 
shall be subject to revision by the 
High Court, as if the Collector were a 
Court subordinate to the High Court 


application 


within the meaning of Sec, 115 of the. 


Code of Civil Procedure, 


1908 (5 -of 
1908).” ! ' 


Jamita Ram v. Collector, Kangra District 


A.LR. 


4. Mr. Kanwar has taken me through 
various judgments of different High 
Courts to canvass that once a reference 
has been made by the Collector the 
Court has no right to go behind the 
reference to find out whether the re- 
ference is proper or not, and that the 
only duty of the Court is to answer the 
reference. I have decided not to refer 
to any of these judgments in view of 
the Supreme Court decision in Moham- 
med Hasnuddin’s- case (AIR 1979 SC 
404) in which all these judgments have 
been taken notice of. Mr, Kanwar, bas- 
ing his arguments on the aforemen- 
tioned sub-sec. (3) of the Act, has con- 
tended that since the order of the Col- 
lector on the application made under this 
sub-section is to be treated as order of a 
Court and since the High Court had the 
revisional jurisdiction to correct the 
order, it is not open to the Court deal- 
ing with the reference to hold that the 
reference was beyond the period of 
limitation. 


5. It is true that the Land Acquisi- 
tion Act with which the Supreme Court 
was concerned in Hasnuddin’s case did 
not have any provision like sub-sec, (3). 
But in my opinion that will not make 
any difference in view of the various 
observations made by the Supreme 
Court in that case. 


6. It is no doubt true that a right has 
been conferred on a person interested, 
who has not accepted the award of the 
Collector, to require the Collector to 
refer the matter for determination of 
the Court. For this he has to make an 
application in writing. Sub-sec. (2) of 
Section 16 lays down that (a) the appli- 
cation must state the grounds on which 
objection to the ‘award is taken, and (b) 
the application . should be made within 
the time laid down’ in the proviso to 
the sub-section. It is but elementary 
that unless these two conditions are sa- 
tisfied there cannot be a proper and valid 
reference which is the very. foundation 
of jurisdiction of a Court. The jurisdic- 
tion which the Court has been given 
under S. 18 of the Act to determine the 
compensation ete., only arises when a 
reference is duly made by the Collector. 
If the Collector makes no reference the 
Court has no jurisdiction .to proceed 
with the matter. Before the Constitu- 
tion of India came into force, the. re- 
fusal of a Collector to.make a réference 
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left the- persons interested without any 
remedy. In these -circumstances some 


of the States had made - provisions like 
the aforementioned: sub-section (3), . This 
alleviated the sufferings of the claimants. 


Since the Court was to zet the jurisdic- , 


tion on the ‘basis’ of ‘a ~eference made 


by the Collector, it was but necessary 


that the reference should be. proper. 
For example, if the app ication does not 
contain any ground or which the ob- 
jection to the award is taken and a re- 
ference is made by the Collector, the 
Court is not bound to answer this re- 


ference since there is nc proper applica- - 


tion in the eyes of law on which a re- 
ference could: be made. Similar is the 
case where the applicat-on is not made 
within the time laid dcwn by sub-sec- 
tion (2). 


7. The Supreme Cour: in. Hasnuddin’s 
case (AIR 1979 SC 404 at p. 410) ob- 
served:-— 


“While it is true that the Collector in 
making the award under: Section 11 acts 
as an agent of the Gcvernment, he in 
‘making a reference to -he Court under 
Section 18 acts as a stacutory authority. 


S. 18, sub-section (1) of the Act entrusts. 


to the Coilector the stetutory duty of 
making a -reference on -he fulfilment of 
the conditions laid dowr. therein. The 
Collector, therefore, acting under Sec- 
tion 18, is nothing but a.statutory au- 
thority exercising his own powers under 
the section.” 

It was further observed ‘at pp. 411, 412): 


“The word ‘required’ in S. 18 of the 
Act implies compulsion. I carries with 
it the idea that the written application 
makes it incumbent on the Collector to 
make a reference. The Collector is re- 
quired to make a reference under Sec- 
tion 18 on the fulfilment of certain con- 
ditions. The first condition is that there 
shall be a written application by a per- 
son interested who has mot accepted the 
award. The second condition is as to 
the nature of the objections which may 
be taken, and the third condition is as 
to the time within which the applica- 
tion shall be made. Th2 power of the 
Collector to make a reference under 
Section 18 is thus circuriscribed by the 
conditions laid down ` 
condition is the condtion regarding 
limitation to be found in the proviso, 

“are WOE are inclined . to the view 
‘that the fulfilment of the conditions, 
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- to the Court and 
has to ask itself the question whether 


tierein, and one ` 


H. P. 55 


particularly the one regarding limita- 
tion, are the conditions subject to which ` 
the power of the Collector to make the 
reference exists, It-must accordingly be 
held that the making:of an application 


-for reference within. the time prescribed 


by “proviso to Section’ 18, sub-sec, (2) is” 
a sine qua non for a valid reference by 
the Collector. 

“From these considerations, it follows 
that the Court. functioning under the 
Act being a tribunal of spécial jurisdic- 
tion, it is its duty to see that the re- - 
ference made to it by the Collector 
under S. 18 complies with the conditions 
laid down therein so as to give the 
Court jurisdiction to hear the reference.” 
At another place in the judgment _the 
Court said: 

“Even if a reference is wrongly made 
by the Collector the Court will still 
have to determine the validity of the 
reference because the. every jurisdiction 
of the Court to hear a reference depends 
on a proper reference being made under 
Section 18, and if the reference is nof 


' proper, ‘there is no jurisdiction in the 


Court to hear the reference. It follows 
that it is the duty of the Court to see 
that the statutory conditions laid down 
in S. 18 have been complied with, and it 
is not debarred from satisfying itself that 
the reference which it is called upon to 
hear is a valid reference, It is only a 
valid reference which gives jurisdiction 
therefore, the Cour? 


it has. 
ference, 

"In deciding the question of jurisdic- 
tion in a“case of .reference under Sec- 
tion 18 by. the Collector . to the Court, 
the Court is certainly mot acting as a 
Court of appeal, it is only discharging 
the elementary duty of satisfying that a 
reference. which it is called upon to 
decide is a valid and proper reference 
according to the provisions of the Act 
under which it is made. That is a basic 
and preliminary duty which no tribunal 


Jurisdiction to entertain the re- 


-can possibly avoid. The Court has, 


therefore, . jurisdiction to decide whe- 
ther the reference was made beyond the 
period prescribed by the proviso to sub- 
sec. (2) of S. 18 of the Act, and jf it 
finds that it was so made, decline +o 
answer reference.” 


8. It being the duty of the court tof 
Satisfy itself whether the reference is} 
proper according to the Act, i - cannot! 


56 H.P, 


be said: that simply because the ‘order 
made by the Collector on an application 
under 8, 18 being revisable by the High 
Court, the court loses its jurisdiction to 
lok into the question whether the re- 
ference has been properly made, Of 
course, where the matter has been 
taken to the High Court and a finding 
has been given about the validity of a 
reference, the Court will be bound by 
this decision and will have ‘no right to 
redecide the question. But where the 
reference has not been so tested’ by the 
High Court it will be open to the Court 
dealing with the reference to decide 
about the validity of the reference. 


9. Mr. Kanwar has referred to the 
decision of a learned single Judge of the 
Punjab and Haryana High Court in State 
of Haryana v. Man Singh, AIR 1978 
Punj and Har 27, in support of his con- 
tention, In the States of Punjab and 
Haryana the Land Acquisition Act stands 
amended by the addition of sub-sec, (3) 
to S, 18 which is word for word the 
same as in this State. It is true that 
the learned single Judge came to the 
conclusion that it was difficult, in view 
of the express remedy provided by S. 
18 (3), to hold that the court, to whom 
a reference is made under S, 18, has 
the juridiction to go into the question 
of the validity of the reference. How- 
ever, the judgment shows that the 
learned Judge had taken note of, and 
indeed relied upon, the 
the High Courts, which have since been 
overruled by Hasnuddin’s case (AIR 
1979 SC 404) in holding that once a 
reference has been made the duty of 
the court is to answer it and not to 
‘constitute itself as a court of appeal or 
court of revision against the reference. 
‘In .my opinion this decision, in view 
of the observations made by the Supre- 
me Court in Hasnuddin’s case, cannot 
be of any help to the petitioners, For 
the same reason Mr, Kanwar’s conten- 
tion that since a special forum has been 
provided by sub-sec. (3) to have the va- 
lidity of the reference tested the court 
cannot go behind the reference, has to 
be negatived. ; 
10. I will now take up individual 
cases, me 

CR. No. 127 of 1981, 

11. Detailed facts. of this revision 
have already been stated. “TI find that 
‘ the ‘petitioner «had: deposed ‘before’ * the 


Jamita Ram `v, Collector, Kangra District 


.der 


judgments of 


A.L RB. 


court that. he was present when the 
award was announced, But the parties- 
had not gone to. trial on the question 
of limitation, Neither any issue had 
been framed on ‘this question nor there 
is anything else ‘on record to show that 
when the petitioner stated in cross 
examination that he was present when 
the award was annonuced by the Col- 
lector the petitioner was conscious of 
the fact that he had to show that the 
application was made by him within li- 
mitation, It appears that it was during 
the course of final arguments that the 
counsel of the ‘petitioner was called 
upon to satisfy the court that the appli- 
cation was within limitation. This was 
not fair to the petitioner, He had to be 
given adequate opportunity to prove 
ma the application was within limita- 
on, 
C.R. No, 154 of 1981, 

12, In this case the learned trial Jud- 
ge has proceeded! to hold that the appli- 
cation filed by the petitioner was be- 
yond the period of limitation ‘on the 
ground that his predecessor vide his or- 
dated 18th Aug., 1980 has noted 
that Ramesh Chand, attorney of the 
petitioner, was present at the time of 
making the award. Excepting this note 
on the record there is no evidence to 
show that Ramesh Chand was the attor- 
ney of the petitioner and that he was 
present at the time of announcement of 


the award, It was during the course of 


final arguments that the petitioner's 
counsel was asked to address the cour? 
on this question, The judgment reveals- 
that the counsel did raise the plea thaf 
there was nothing on the record to 
show that the contents of the award 
were made known to the petitioner. 

13. Now it is necessary that before 
a person is non-suited’ on the ground 
of limitation an adequate opportunity 
should be granted to him, For this it 
is necessary that the party should know 
that} this question is being raised and 
is involved in the matter, I¢ is ‘true 
that it is not necessary that an issue 
must be framed. But the framing of 
an issue will always prevent the party 
from raising the plea of being taken 
unaware. Where the issue on the ques- 
tion of limitation is absent the record 
must show that the party has gone ta 
trial being conscious of this question. 


-There is nothing on the record of this 
- case that- the . petitioner: was . 


conscious 
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of this fact, It appears that the learned 
Judge, who consolidated four referen- 
ces which have been decided by a com- 
mon judgment, did not pay any serious 
attention to the rights of the petitioner. 
Giving an opportunity at the time. of 
arguments to the petitioner’s counsel 
cannot by any stretch cf imagination 
be termed as adequate ooportunity. 

14. Civil Revisions Ncs. 127 and 154 
of 1981, therefore, have to be accepted 
and the impugned orders as regards the 
reference of the petitioners are quashed 
and set aside. The cases are remitted 
to the trial Judge with = direction that 
an issue be framed on che question of 
limitation and the parties given oppor- 
tunity to lead evidence. 

Civil Revisions Nos, 155 and 186 of 81. 


15. These revisions arise out of a 
common award given by the Additional 
District Judge, Kangra. The references 
made on the basis of separate applica- 
tions of the petitioners were consolida- 
ted.. I find that in these cases the trial 
court framed a specific issue No. 3 (a) 
to the effect: “Whether the reference 
is within limitation?” The award in 
these’ cases was announced by the Col- 
lector on 31st May, 1971 Bihari Lal 
petitioner deposed before the trial 
court that he as well as Vakil petitioner 
' were present before the Collector when 
the award was announced. The appli- 
cations under S. 18 of the Act were 
made by these petitioners on 15th July, 
$1, that is three days acter the period 
of limitation, It is contended that there 
is no evidence to show tiat the con- 
tents of the award were explained to 


the petitioner, Since applications were 
ex facie barred, it was Zor the peti- 
tioners to lead evidence to show that 


the contents were not explained to them 
when the award was anneunced in their 
presence. The record snows that due 
opportunity was granted to the peti- 
tioners to lead evidence but they failed 
to produce any evidence, In these cir- 
cumstances I ‘find nothing wrong with 
the trial court holding tie applications 
barred by limitation. Trese revisions 
have, therefore, to be dismissed, 


. 16.. Before parting with these cases. 


I would impress: upon the State that the 


petitioners should not be made to suffer . 


on . technical grounds, .Th2re was a de- 
‘lay .of only: three days. 
_ visions: of .S...5 of the. Limitation :.Act -do 


Braham Raj Singh v. 


‘Sinee the -pro-: 


Braham Raj: Devi H. P. 57. 


not -apply to these proceedings there.. 
was no opportunity to the petitioners 
to explain the delay which is normally 
the case in all civil litigations, Keeping 
in view the fact that the petitioners ar* 
illiterate villagers whose lands had been 
acquired for the benefit of the nation, 
in my opinion, the State should ensure 
that they get the same compensation. 
which has been granted to other clam- 
ants of the Tika where their lands 
were situated, 

Revisions dismissed 


AIR 1982 HIMACHAL PRADESH 57 
VYOM PRAKASH GUPTA J. 
Braham Raj Singh, Appellant v. Smt, 


Braham. Raj Devi and others, Respon- 
nents, l 

Second Appeal No, 61 of 1979, D/- 
25-6-1981. 


(A) Civil P. C. (5 of 1908), S, 10i— 
Second appeal — Interference — Dis- 
pute regarding possession of proper- 
ty — District Judge not considering 
important otal and documentary evi- 
dence in appeal — Judgment of District 
Judge can be interfered with in second 
appeal, . 

Where the District Judge in appeal 
decreed A’s suit for possession of whole 
disputed property against B and C on 
the ground that they were not sons of 
A’s deceased father, without consider- 
ing important oral and documentary 
avidence which were material to prove 
the relationship of B with A’s father, 
the judgment of District Judge could be 
interfered with in second appeal, as the 


District Judge had ignored the very 
vital and important document in the 
nase, (Paras 9, 11) 

(B) Evidence Act (1 of 1872), 


co-defendant in 
Not binding on 


S. 18 — Admission by 
written statement — 
other defendant, 


Where a co-defendant had admitted 
the claims of the plaintiff in the writ- 
ten statement, such admission could not 
be said to be binding on the other de- 
fendant when the co-defendant never 
appeared in the witness box and ths 
other defendant had no opportunity to 
cross-examine him. l (Para 13) 

(C) Limitation Act (36 of 1963) Arts. 
€4, 65 — Adverse possession — Trans- 


GY/HY/D388/81/PG5/SSG 


58 H.P, 
fer of property in favour of A — A be- 
ing minor — No adverse possession can 


be claimed against him — Transfer 
would be valid even A was son of trans- 
feror —- There would be no question 
wf acquiring adverse possession ‘by fa- 
ther against his minor son — Possession 
of father, if any, would be deemed to 
be on behalf of his son, (Trusts Act 
(1882), S. 14). (Para 17) 
Cases Referred: Chronological Paras 


AIR 1978 Orissa 153 9 
AIR 1974 SC 1178 9 
1973 Cur, LJ 433 (Punj) 9 
AIR 1971 SC 1049 9 
AIR 1968 SC 466:1968 All LJ 313 9 

D. Gupta, for Appellant; K. D, Sud, 
for Respondents. 


JUDGMENT :— This regular second 


appeal has been filed by defen- 
dant against the judgment and 
decree dated 8-6-1979 of . District 


Judge, Hamirpur, by which the learned 
District Judge accepted the appeal of 
the plaintiffs-respondents and decreed 
the suit of the plaintiffs/respondents for 
possession of the disputed property. 

2. The brief facts are that plaintiffs 
(respondents Nos. 1 to 6) filed a suit for 
declaration with respect to the proper- 
ty detailed in the plaint to the effect 
that they are the owners and in posses- 
sion of the suit property and in the al- 
ternative they prayed for possession of 
the disputed property, The suit was 
originally filed in the Court of the Sub 
Judge, Hamirpur on 31-10-1968 on the 
allegations that one Gajjan Singh son 
of Shri Ranu was the owner of the suit 
land and he died on 26-6-1963 leaving 
behind the plaintiff No. 1 as his daught- 
er, plaintiff No, 2 as his widow, and 
plaintiffs Nos, 3to6as sons and daught- 
ers of his predeceased daughter Gian 
Devi, It was further stated that defen- 
dant/appellant Braham Raj Singh and 
the other defendant Samraj Singh- (res- 
pondent No, 7) are not the  sons/rela- 
tions of the deceased Gajjan Singh and 
they have no right to the property of 
Gajian Singh deceased. It was further 
alleged that the aforesaid two  defen-. 
dants are asserting that the deceased 
Gajjan Singh had made a gift of a part 
of his property in ‘their favour in the 
year 1950, but in fact, no such gift was 
ever made by deceased Gajjan Singh. 
_In the alternative it was prayed that if 
any gift is proved to have been made, 
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then the same was a paper transaction 
only and Gajjan Singh remained in 
possession of the property and after the’ 
death of Gajjan Singh, plaintiffs re 
mained in possession of this property 
and as such they have acquired title to 
the same by adverse possession, The 
Plaintiffs further claimed that the de- 
fendants are threatening to interfere 
with the peaceful ownership and pos- 
session of the plaintiffs claiming the 
property by gift as well as by inheri- 
tance on the ground that they are the 
sons of the deceased Gajjan Singh. 

3. Samraj Singh defendant No, i 
filed his written statement on 5-6-1969 
and admitted the claim of the plaintiffs 
but the present appellant, Braham Raj 
Singh who was defendant No 2 denied 
the plaintiffs claim and pleaded thaf 
he is the son of Gajjan Singh deceased 
and has a right to inherit his property, 
It was further stated that the said 
Gajjan Singh had rightly gifted away 
his property in, the year 1950 regarding 
which a mutation has also been sanc- 
tioned vide mutation No. 304. 

4. It was further stated that the 
defendants are in possession of the pro- 
perty. 

5 After replication the following 
issues -were framed on 11-6-1969 by the 
trial Court :—- 

l. Whether the defendants are 
sons of Gajjan' Singh deceased, 
to what effect? 

2. If issue No. 1 is not proved, whe- 
ther the defendants are not the owners 
of a land of khata No, 14 and the alleg- 
ed settlement deed was not acted upon? 

3. Whether Gajjan Singh deceased 
did not hand over the possession of the 
land of khata No. 14 to the defendants 
at the time of the alleged settlement 
(Tahliq) and thus became owner of tha 
suit land by adverse possession ? 

4. Relief, l 


6. The Senior Sub Judge Hamirpur 
decided all the’ issues in favour of the 
defendants and in view of these find- 
ings the suit of the plaintiffs against 
defendant No. 2 (appellant) was dis- 
missed but the’ suit against the defen- 
dant No. 1, Samraj Singh, (respondent- 
7) was decreed in view of the admission 


the 
If so, 


made by him, vide judgment and de- 
cree. dated 14-6-1977, The plaintiffs 
feeling aggrieved from this judgment 


and decree filed an appeal with the Dis- 
trict Judge, Hamirpur .and the District 
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Judge, Hamirpur decided all the issues 
against the defendants ard. thus revers- 
ed the findings of the. Senior Sub‘ Jud- 
ge, Hamirpur on all the issues and: as a 
result thereof accepted the appeal and 
decreed the plaintiffs suit for posses-. 
sion with respect to the whole of the 
disputed.. property against both the de~. 
fendants, In this appeal I have heard 
Shri Devinder Gupta, the learned .coun- 
: sel for Braham Raj Sirgh and. Shri 
K. D, Sud, the learned counsel for the 
plaintifis/respondents Nos, 1 to 6. The 
learned counsel for the appellant con- 
tended that the judgmen: ` of the trial 
court is correct and he assailed: the 
itidgment of the learned District Judge 
on the grounds that the -earned District 
Judge “has ignored very important oral 
and documentary evidenca and has thus 
misinterpreted the law. It was con-" 
tended that the judgment of the Senior 
Sub Judge is a well reasoned judgment 
based upon legal evidənce, and the 
learned District Judge nas not given 
amplé reasons for discarding the rea- 


sonings given by the Senor Sub Judge. It , 


was also contended that important pieces 
of documentary . evidence such as ex- 
hibits, DB., DC. DD, DE and DF have 
been ignored by the learned District 


Judge and that in view cf the fact that 


there is a presumption in favour of 
legitimacy, the learned District Judge 
should not have set aside the well rea-. 
soned judgment of the Senior . Sub 
Tudge, i 


7. The learned counsel for the res- 
pondents contended that the learned 


District Judge has considered the docu- - 


mentary evidence as well as the © oral. 
evidence and that the findings of fact 
arrived at by the learned District Judge 
should not be interfered in the second 
appeal, It was further contended that 
the documentary -and the oral evidence 
relied upon by the defendant/appellant 
does not at all prove that he is the legi- 
timate son of Gajjan Singh deceased. 
The learned Counsel also referred to 
the written statement of Samraj Singh 
and contended that the: admission of 
Samraj Singh jis against kis own interest 
and as such is binding upon the present 
appellant Braham Raj Singh. It: was 
also contended that tne defendant- 
appellant has not cared to produce the 
birth ‘entries and that the documentary 
evidence produced by © the defendant 
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_of the case.. 


was purchased by Gujjan 


-first like 


H.P, 59 


Joses its value in view of the other 


over-whelming evidence, . 

8. I have considered the_ contentions 
of the learned counsel for the- parties 
and -have also gone through the records 


9. Generally the findings of fact 
arrived at by the first appellate court 
are not to be interfered with in second 
appeal,- But such findings can be re- 
versed or interfered with, if it suffers 
from any substantial error or defect of 
procedure, <A-finding of fact can be 
said to suffer from substantial error or 
a-defect in procedure if the said find- 
ing is arrived at by- completely ignor- 
ing a-particular piece of important and 
material evidence which has the effect 
by. itself to. unsettle that finding of fact 
in its entirety. (See: AIR 1974 SC 
1178, Shikharchand Jain v, Digamber 
Jain Praband Karini Sabha, AIR 1971 
Sc 1049, Radha Nath Seal v. Haripada 
Jana, AIR 1968 SC 466, Smt. Sonawa- 
ti v. Sri Ram; ATR 1978 Orissa 153, 
Pratap Chandra Patnaik v. -Kamlala 
Kanta Das and 1973 -Cur LJ 432 
(Punjab Municipal . Committee Ludhiana 
v. Lakhmi Chand), In the present case, 
I find that -the learned District Judge 
has ignored very important and mate-| 
rial documents which were referred to 
by the learned counsel for- the appel- 
lant during the course of arguments, In 
such circumstances the learned counsel. 
for the parties referred to the oral as 
well as. documentary evidence produced 
by the parties in support of their con- 
tentions. 


10. The admitted facts are that Gaj- 
jan Singh was living in Burma for a 
pretty long period and came to his 
village in Hamirpur district after his 
retirement in 1937. The . defendant/ 
appellant claims that he is son of Gaj- 
jan Singh and was born in Burma, On 
the other “hand the contention of the 
plaintiffs is that the present appellant 
Singh and 
was brought from Burma when the ap- 


. pellant was about 2/3 years of age, The 


appellant was not the son. of - Gajjan 
Singh and was merely a servant, I will 
to refer to the ‘documentary 
evidence produced on the record, The 
best ‘person to“ know about the legitimacy 
or the relationship of appellant/defendant 
No, 2, was Gajjan Singh himself, There 
is a report roznamcha of patwari Ex. DA 
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dated 2lst January, 1950. By this report 
the said Gajjan Singh (deceased) had 
_ stated that he has transferred his land 
measuring 685 kanals 3 marlas in favour 
of his sons Samraj Singh and Braham 
. Raj Singh in equal shares, I¢ is further 
stated that both the aforesaid sons will 
be the owners of the property in equal 
shares and that possession has also been 
transferred in their favour and the said 
Gajjan Singh has no concern with tha 
aforesaid property, In this report af 
the patwari both Samraj Singh and 
Braham Raj Singh have been described 
by Gajjan Singh deceased as his ‘sons’ 
and on the basis of this report a regular 
- mutation No, 304 (Ex. DF) was entered 
by the patwari on 21-1-1950. During 
the course of this mutation, Gajjan 
Singh appeared in person on 12-2-1950 
before the Revenue Officer and admitt- 
ed the factum of having made the ‘tam- 
lik’? (transfer of ownership) in favour of 
Samraj Singh and Braham Raj Singh 
with respect to the aforesaid property. 
The Revenue Officer has mentioned in 
his order dated 12-2-1950 that the 
transferor and the transferees are fa- 
ther and sons and are Rajputs agricul- 
turists and on the basis of this order 
the mutation was sanctioned on 12-2- 
1950. After its sanctioning some re- 
view proceedings took place but they 
are not very material for the decision 
of the present dispute. It may be men- 
tioned that a copy of the report made 
to the patwari (Village Officer) is ad- 
missible in evidence under Section 151 
of the Punjab Land Revenue Act, The 
Patwari was a person who was compe- 
tent to reecrd a report of this nature, 
and is required under the law and the 
rules to maintain such records. Ht is 
further important to note that this re- 


port had been made to the Patwari at- 


a time when there was no dispute re- 
garding the parentage/legitimacy of the 
appellant, The proceedings of the mu- 
tation are also admissible in evidence, 
In these circumstances the admission of 
Gajjan Singh deceased in the report roz- 
namcha describing the appellant as his 
son has a great bearing with respect to 
the relationship of the appellant with 
the deceased Gajjan Singh. The said 
statement is also admissible under sec- 
tion 32 of the Evidence Act, There is 
another very important document Ex. 
DE, the pedigree table of the parties on 
record. This is a copy of the record of 
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rights and is admissible in evidence, 
Under Section 44 of the Land Revenue 
Act, it has a presumption of truth, In 
this document the defendant/appellant 
a shown as son of Gajjan Singh deceas- 
ed, . 


11l. The learned District 
not referred to the documents Exs, DA, 
DF and DE or the admissions made by 
Gajjan Singh iņ these documents with 
respect to his ‘relationship with the 
appellant. It is:a materia] irregularity 
and illegality committed by the learn- 
ed District Judge. As the learned Dis- 
trict Judge has : ignored very vital and 
important documents in the case, there- 
fore, in the peculiar circumstances of 
the case, the judgment of the learned 
District Judge can be interfered with, 
if it is otherwise not sustainable. The 
school-transier certificate Ex. DB has 
been exhibited. and no objection was 
raised at the time of its being exhibit- 
ed, In this certificate, the appellant is . 
also shown to be son of Gajjan Singh. 
If the mode ‘of proof regarding this 
transfer certificate had been objected 
to at the time of its admissibility then 
it was possible ‘for the defendant ap- 
pellant to have produced other evidence 
for proving the certificate The Dis- 
trict Judge has ignored this fact, In the 
military discharge certificate Ex, DC, 


Judge has 


‘the appellant is again shown to be the 


son of Gajjan Singh and his date of 
birth is given as 22nd November, 1935 
while he was enrolled in the military 
in 1952 and served in military till 1967. 
There is nothing on record to show 
that as to why'the parentage of the 
appellant was shown to be that of Gaj- 
jan Singh deceased in this document, 
It may be mentioned that there is no 
documentary evidence produced on be- 
half of the plaintiff to rebut the afore- 
said documentary evidence produced by 
the defendant appellant. 


12. As to the oral evidence of the 
parties, the learned. District Judge has 
relied upon the evidence of Braham 
Raj Devi and Basanti Devi on the 
ground that these two ladies were ad- 
mittedly the relations of Gajjan Singh. 
The Senior Sub Judge has discarded 
the evidence of these two ladies on the 
ground that they are the plaintiffs and 
are interested in defeating the claim of 
the appellant. The’ learned District 
Judge has not given any reason. as to 
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why he has discarded the 
given by the learned Senior Sub Judge. 
The learned District Judge has further 
relied upon the statement of Shri Pra- 
bhdial witness recorded .on 10-9-1975 
and has described this witness to be a 
defendants’ witness. A perusal of the 
record shows that this witness was pro- 
duced by plaintiff in rebuttal and he 
cannot be deemed to be defendants’ 
witness, Besides this there is evidence 
regarding conduct of Gajjan Singh to 
the effect that he got the appellant ad- 
mitted in the school end this fact is 
also admitted by Skrimati Basanti 
plaintiff, The District Judge has not 
referred to this conduct of Gajjan Singh 
which was admittedly there. If the 
appellant was not his son then there was 
no occasion for Gajjan Singh to have him 
admitted in the Schocl, The District 
Judge has further discarded the evidence 
of the defendants on fhe ground that 
Lachhman Singh who was a close rela- 
tion of Gajjan Singh has not been pro- 
duced by the defendants but at the 
same time it has been ignored that if 
this Lachhman Singh could be produc- 
ed by defendants then the same man 
could also be produced by the plaintiffs 
for proving, that the appellant is not 
the son of Gajjan Singh. Similarly, 


statement of DW 4 Bhumi Devi who is - 


admittedly also a close relation of 
the parties has been rejected by the 
District Judge on the ground that a 
letter had been written and mentioned 
by this witness but this letter was never 
produced by this witness. It is worth- 
while noting that na suggestion for 
producing any such letter was put to 
the witness in the cross examination 
and it is not known as to whether any 
such letter was in his possession at the 
time when his statement was being re- 
corded. As no cross examination of 
this witness has been conducted on this 
point, therefore, his s"atement cannot 
be brushed aside on ~his simple score 
with respect to DW-2 Hans Raj. DW-3 
Sukh Lal and DW-4 Bhumi Devi the 
Jearned District Judge has only record- 
ed that they are antegonists towards 
the plaintiffs but no cross - examination 
of any type has been conducted on 
these witnesses to prove that they are 
in any way against the plaintiffs) Even 
the plaintiffs have not stated that they 
are inimical towards them, Another 
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fact which has been taken note of by 
the District Judge is that- the .school 
admission certificate form has not been 
signed by Gajjan Singh, This is a mis- 
statement of facts which has not come 
in the evidence of any of the witnesses, 
Ne witness has stated that the - school 
admission form was not signed by Gaj- 
jan Singh as no such suggestion was 
made to any witness, In view of the 
aforesaid salient features, I am not in- 
clined to accept the reasonings given by 
the learned District Judge for discard- 
ing the evidence of the defendants on 
the point of relationship of the appel- 
lant with deceased Gajjan Singh. The 
oral evidence of the witnesses such as 
DW-1, DW-2, DW-3 and DW-4 clearly 
prove the conduct to the effect that 
Gajjan Singh was treating the appel- 
lant as his son and both were behaving 
with ‘one another as if they are the fa- 
ther and son. DW-1, DW-2 and DW-4 
also state that they are relations of 
Gajjan Singh, The said conduct is fur- 
ther apparent from the documentary 
evidence, which I have already discuss- 
ed, The plaintiffs’ witnesses PW-1 
Dharam Singh, PW-2 Bakshi Ram also 
admitted that defendant appellant was 
treated as a son by deceased Gajjan 
Singh: and that the appellant was also 
educated by Gajjan Singh and joined 
military service at the instance of Gaj- 
jan Singh. PW-3 Bakshi Ram and 
PW-9 Johndu also admit these facts. 
The evidence of PW-6 Lekh Raj, PW-7 
Gian Chand and PW-8 Ranjit Singh is 
not relevant and admissible for the 
present controversy, I „bave already 
stated that the evidence of. PW-10 and 
PW 11, that is, (Basanti Devi and 
Braham Raj Devi) cannot be believed 
as they are highly interested in defeat- 
ing the claim of the defendant/appel- 
lant. PW 5 Sant Ram has stated that 
Gajjan Singh has purchased children 
from Burma. I am afraid that his evi- 
dence is not believable on this score and 
in view of the subsequent conduct of 
Gajjan Singh (which is evidenced by 
the documentary evidence) the state- 
ment of this witness appears to be false. 
The statements of PW-2, PW-4 and 
PW-9 are also not relevant, 


13. As to the admission of Samraj 
Singh to the effect that he has admitted 
the claim of the plaintiffs in the writ- 
ten statement, the same cannot be held| 
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to be binding on the defendant/appel- 
lant. It is no evidence against the de- 
fendant-appellant. The said Samraj 
Singh never appeared in the witness box 
and defendant-appellant had no opportu- 
nity to cross-examine him. 


14. The story of the plaintiff to the 
effect that Gajjan Singh purchased the 
defendant or brought him as a servant 
also does not appeal to reason. Defen- 
dant was only two or ‘three years of 
age in 1937 and if he was only a servant 
then there was no occasion for Gajjan 
Singh to have admitted the defendant- 
appellant in the school or to have put 
him in the military service. If the pur- 
pose was to get the services, from appel- 
lant as a servant then he would not 
have been treated as son. 


- 15. The non production of birth en- 
tries also cannot be a ground against 
the defendant/appeliant because it is 
an admitted fact that their birth took 
place in Burma at a time when Gajjan 
Singh was staying in Burma. 


i6. The cumulative effect of the 
aforesaid discussion is‘ that the learned 
District Judge has‘ wrongly decided 
issue No. 1 against defendant~appellant. 
Thus the findings of the learned District 
Judge on issue’ No, 1 are reversed and 
the findings of the Senior Sub Judge on 
this issue are affirmed. 


17. As far as issues Nos, 2 and 3 are 
concerned, they are not very material 
for the controversy in dispute, It has 
already been held that Gajjan Singh had 
made a report regarding the transfer of 
the land in favour of the appellant in 
the year 1950, when appellant was ad- 
mittedly a minor, No adverse posses- 
sion can be claimed against him. Even 
Otherwise aiter having held that the 
appellant is the son of Gajjan Singh 
deceased, the said transfer in his favour 
will be quite valid and legal. Gajjan 
Singh died in the year 1963 and the 
said transfer was never challenged by 
the plaintiffs during. the lifetime of 
Gajjan Singh. Moreover, there is no 
question. of acquiring any adverse pos- 
session by -a father against a minor son 
and the possession of the father, if any, 
will be deemed to be on behalf of his 
son, Besides this the recital in the re- 
port roznamcha and the mutation spe- 
cifically shows that the possession had 
been transferred.. Hence the findings on 
both these issues of the learned District 
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Judge are also reversed and the find- 
ings of the Senior sub Judge, are re- 


-` stored and affirmed. 


18. The result of the above discussion 
is that the present appeal succeeds and 
the judgment and decree passed by the 
learned District Judge on 8-6-1979 is 
set aside and that of the Senior Sub 
Judge dated 1-6-1977 is restored. The 
plaintiffs suit against the defendant/ap- 
pellant is accordingly dismissed but the 
suit against Samraj Singh defendant 
shall stand decreed, as he had 
admitted plaintiff's claim, The parties 
a left to bear their own costs through- 
out, > 


Appeal allowed, 
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Tilak Raj, Petitioner v. Dinesh Kumar 
and others, Respondents, 

Civil Revn. Petn. No. 83 of 1980, D/- 
24-9-1981. À , 

Hindu Law — Partition — Suit for .— 
Appointment of receiver — Rule as to 
— Ordinarily Karta should be appoint- 
ed — Appointment of stranger as re- 
ceiver permissible in exceptional cir- 
cumstances — (Civil P. C.. (1968), O, 40, 
R. i). k 

‘In a suit for partition and rendition 
of accounts of Hindu joint family pro- 
perty, it is desirable that ordinarily the 
Karta of the joint Hindu family be al- 


lowed to run the affairs of the joint 
Hindu {family property, However, if 
there are sufficient circumstances to 


show that the Karta is likely to waste 
the joint property, or has committed any 
act of misappropriation or any other 
act detrimental to the common interest 
of the members of the ‘joint Hindu 
family or is otherwise unfit to act’ as 
such, any other person otherwise fit, 
may be allowed to run the affairs of 
the joint Hindu family business and in 


. exceptional cases only a stranger may 


(Para 8) 


Where in the suit for partition and 
rendition of accounts of the joint family 
business. carried ` exclusively by the 
Karta of the Hindu joint family, a stran- 
ger was appointed’ as the receiver, the 
order appointing the stranger was set 
aside and in the larger interest: of par- 
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be appointed as a receiver, 


X. 
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ties the Karta of the jdnt family was 
appointed as receiver irrespective of the 
facts that there was strained relations 
between the Karta and other 
members and that the Earta had claim- 
ed the family business to be his sole 


proprietary business. (Para 8) 
Cases “Referred: Chronological Paras 
AIR 1980 Orissa 118 l 5 
AIR 1972 Pat 75 ô 
AIR 1968 Tripura 52 6 
AIR 1954 Punj 122 3 


AIR 1948 Pat 195 3 

Manohar Lal Sharma, for Petitioner; 
Inder Singh, for Responients, 

ORDER :— In this revision petition, 
Shri Tilka Raj petitione? has . assailed 
the order of the learned District Judge, 
Mandi, Kulu and Lahatl Spiti districts, 


at Mandi, dated 23rd of April, 1980, 
who upheld the order ef the learned 
Senior Sub Judge, Mandi, dated 27th 


November, 1979, appointing Shri Amar 
Chand Sharma as receirer, 

2. The facts and crcumstances as 
they emerge from the record may be 
stated, 


3. The dispute between the parties 
relates to a shop situat2d “in Chchatta 
Bazar, Mandi: The petitioner filed an 
application under S, 145 Cr, P.C, on 
24th April, 1978, allegirg that the re- 
spondents overlooked the disputed shop 
in his absence on ist April, 1978 and 
were threatening him that in case he 
entered the shop he would be killed 
The learned Sub Divisional - Magistrate 
concerned after passing the preliminary 
order under S, 145 Cr. P. C. recorded 
the evidence of the parties and came to 
the conclusion that the actual possession 
of the shop was with the petitioner Tilak 
Raj and passed the order accordingly. 


The respondents, Dines} Kumar - and 
Devinder Kumar, preferred a révision 
petition agairist ‘the orcer of the Sub 


Divisional Magistrate in this Court and 
the same was. registered as - Criminal 
Revision Petition No, 98 of 1979. It was 
contended on behalf of the respondents 
aforesaid that Tilak Raj petitioner is 
running the joint family business as the 
‘Karta’ of that business. The criminal 
revision petition was decided by T, U. 
Mehta, the then Chief Justice on Novem- 
ber 12, 1979. The operative part of the 
judgment reads as under : 

“Considering the fact that the res- 
pondent Tilak Raj was acting as the 
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Karta of the business conducted in this 
shop, and is cọnversant with the whole 
business which is conducted uptili now, 
it would be in the interest of the par- 
ties that- he should ba appointed as 
a receiver till proper orders in the 
matter are -made by a Civil Court, 

It is, therefore, . ordered tnat under 
the supervision of the Sub Divisional 
Magistrate and in presence of both the 
parties a detailed inventory of the 
stock-in-trade the account books and 
other registers as well as the furniture 
and other articies belonging to the busi- 
ness shall be made and thereafter the 
day-to-day running of the business shall 
be entrusted by the Sub Divisional Mag- 
istrate to the respondent Tilak Raj, 


The respondent Tilak Raj shall keep 
a proper and accurate account of the 


Dinesh Kumar 


business conducted by him and shall 
submit all the details of that account 
every month to the Sub Divisional 


Magistrate, The present petitioners shall 
be entitled to Jock to the details of the 
account thus submitted by the respon- 
dent Tilak Raj to the Sub Divisional 
Magistrate and to take proper conten- 
tions in that regard, 


This order shall remain in force till 
the Civil Court in a suit which may be 
filed by the parties makes a similar or 
any other suitable order. Till the Civil 
Court makes proper orders, both the 
parties shall be entitled to approach 
the Sub Divisional Magistrate and to 
obtain suitable . adjustments as regards 
the powers of the receiver and the 
right of the present petitioners to check 
the accounts.” 


4, The respondents filed a suit in 
the Court of the Senior Sub Judge for 
the partition and rendition of accounts 


against the present petitioner and 
others. The present respondents also 
filed an application for the appoint- 


ment of a receiver. The learned Senior 
Sub Judge vide an order dated 27th 
November,’ 1979 allowed the application 
and appointed Shri Amar Chand Sharma.. 
Municipal Commissioner, Purani Mandi 
as receiver to take the possession of 
the documents and the joint business of 
the parties and to realise the outstand- 
ing debts of the business, supervise the 
transaction: in the course of- completion 
to dockage. the immediate liabilities 
out of the assets of the business and to 
do such other acts.and to execute such 
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other deeds as may be necessary for the 
ultimate partition of the business be- 
tween the parties. The receiver was to 
get the remuneration in the sum of 
Rs, 200/- p. m. till further orders, The 
petitioner aggrieved by the order of the 
learned trial Court, preferred an appeal 
in the court of the learned District Judge. 
The learned District Judge, however, dis- 
missed the appeal by an order dated 
23rd April, 1980. The petitioner has ulti- 
mately. preferred this revision petition 
in this Court, 

-5, It is contended by Shri M. Lı 
Sharma, the learned counsel for the 
petitioner, that admittedly the petitioner 
had been running the business in the 
shop and was in possession’ of the same. 
It is further contended that even if it 
is assumed that the petitioner is not the 
exclusive proprietor in the business but 
had been running the business as a 
‘Karta’ of the undivided Hindu family, 
he had every right to be appointed as 
a receiver and to run the business, It is 
vehemently contended that under 
facts and circumstances of the case, it is 
in the interest of all the members that 
he is continued to run.the business as 
the appointment of a stranger as a re- 
ceiver was wholly unjustified. It is also 
contended that the petitioner should 
have been appointed as a receiver by 
imposing certain conditions so as to 
safeguard the interests of the respon- 
dents if. they ultimately succeeded in 
the suit. It is pointed out that the 
Courts below have acted without juris- 
diction in appointing a stranger as 4 
receiver. He has invited my attention 
to the decision in Narayan Chandra 
Sahu v. Abhimanyu Sahu (AIR 1980 
Ori 118). In this judgment, it was ob- 
served that it. is not justified that a 
third party be appointed as a receiver 
during the pendency of the partition 
suit between the parties as that could 
cause unnecessary inconvenience, worry 
and embarrassment. The learned coun- 
sel has also referred to the decision. in 
Ved Parkash v, Tara Chand (AIR 1954 
Punj 122). - : 

In this case also, a suit for partition 
of the joint Hindu property was filed 
and an application for appointment of 


a receiver was also filed. The learned: 


Judge. while dealing with this aspect of 
the matter observed as under: 


“The -.sole :question which had to be- 
determined ‘bythe learned © Judge was - 
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the appointment of a receiver. In Mulla’s 
Civil P. C. at p. 1170 it is stated that 


the Court will not, as a general rule, 
appoint a receiver in suits between 
members of a joint family, especially 


where the family property consists of 
immovable property, but a receiver 
may be appointed in a suit for parti- 
tion where there is a prima facie case of 
misappropriation .by the manager of the 
family. This is the rule which governs 
generally appointment of receivers in 
disputes between the members of joint 
Hindu families.” 


The learned counsel has also referred 
to another decision in Bhubaneshwar 
Prasad Narain Sinha v, Rajeshwar 


Prasad Narain Sinha (AIR 1948 Pat 195). 
This is a decision of a Division Bench of 
Patna High Court. In this judgment, it 
has been observed that generally speak- 
ing in a partition suit between the mem- 
bers of a joint family, the Court will 
not appoint a receiver except by con- 
sent and especially where the family 
property consists of land. In such a 
case, special circumstances have got to 
be proved in order to obtain an order 
for the appointment of a receiver, for 
example, where:the Court is satisfied 
that the property in possession of the 
opposite party was in danger of being 
wasted. It was also observed that where 
one member who is in possession of the 
entire joint family property on his own 
behalf and on behalf of the other mem- . 
bers, in his capacity as.managing mem- 
ber, resists the effort of another mem- 
ber to take forcible possession of some 
of the property, his conduct does not 
amount to an ouster of another member 
of the family and cannot be a ground 
for the appointment of'a receiver in a 
suit for partition ‘instituted by the other 
members. On the basis of the aforesaid 
decisions, it is contended by the learned 
counsel that even if relations between 
the members of the joint Hindu family 
may not be cordial and be strained, it 
cannot be the ‘ground to appoint a 
stranger as a receiver, It is pointed out 
that the receiver appointed by the trial 
Court is to get a remuneration of 
Rs, 200/- p. m. to run the business, The 


‘receiver so appointed is not likely to 


take interest in running the business so 


- as to give a reasonable profit to the par- 
Ties. i 
‘no evidence: on- record thatthe ` receiver: -7 


It is also pointed out that there is 
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so appointed has any experience of 
running such a business. The learned 


counsel has vehemently urged that the 
respondents are interested in delaying 
that matter as they are running their 
separate business on the projection of 
the shop in dispute, which is in fact a 
part of the shop and is exactly on the 
front side of the shop aad for all in- 
tents and purposes is a pert of the shop. 
According to the petitioner they are 
making good profit out oi this business 
whereas the petitioner is en the verge of 
starvation. The learned counsel has 
drawn my attention to an affidavit filed 
by the petitioner in this Court. In his 
affidavit, the petitioner has stated that 
the shop in question is locked from 3rd 
Mar, 1978 and since then no business 
whatsoever has been trarsacted therein 
till now. is also stated that he was 
thrown out of business since 3rd Mar. 
4978, when the respondenzs Nos, 1 and 2 
had overlocked the shop. According to 
the petitioner, Dinesh Kumar and Devin- 
der Kumar respondents started their 
regular business from 24ta Apr, 1978 on 
the projection (pattri) of the same and 
are till to-day regularly carrying on 
their business, It is further pointed out 
that the respondents Nos, 1 and 2 are 
making more than Rs. 1090/- per day as 
the gross sale on the szoodwill of the 
shop in dispute. It has keen also stated 
that he is to liquidate certain debts, In 
the counter affidavit filed by Dinesh 
Kumar respondent, it hes been stated 
that he and his brother im order to save 
themselves from starvation are doing 
business on a projection which is owned 
by the State of Himachal Pradesh and 
that the said projection coes not belong 
to that shop, It is, howaver, asserted 
that doing of business wili not cause any 
material difference to the shop in dis- 
pute, 


6. It is contended . by Shri Inder 
Singh, the learned counsel for the res- 
pondents, that in the exercise of the re- 
visional powers, this Court would not 
lightly reverse the decision of the 
Courts below unless it is proved that 
the Courts below have ected without 
jurisdiction or have exercised jurisdic- 
tion illegally or with meterial irregu- 
larity, It is also contended that the 
order, if allowed to stanc, would not 
occasion a failure of justize or cause ir- 

1982 Him, Pra.j/5 VIE G—26 


Dinesh Kumar H. P. 65 


reparable injury to the opposite party. 
It is urged by the learned counsel that 
the petitioner has not made any alle- 
gations against the receiver appointed 
by the trial Court. He has also drawn 
my attention to the decision in Sheona- 
rain Jaiswal v. Shree Kripa Shankar 
Jaiswal (AIR 1972 Pat 75). On the basis 
of this judgment, it is asserted that 
since there are strained feelings be- 
tween the parties, it is not proper to 
appoint the petitioner as a receiver, A 
perusal of this judgment, however, 
shows that the Court had appointed a 
receiver but the opposite party did not 
allow the receiver to take possession of 
the properties. Such a conduct of the 
party concerned was considered most 
apprehensible and a serious view of the 
matter was taken, At the same time, 
it was observed by the learned Judges 
that it is true that it would have been 
desirable thet the party should have 
been appointed receiver. It was under 
these circumstances that no one from 
amongst the parties was appointed as a 
receiver. The learned counsel has also 
drawn my attention to another decision 
in Jadu Prasanna Bhattacharjee v. Gov- 
ernment of Union Territory of Tripura 
Agartala (AIR 1968 Tripura 52). This 
decision related to the management of a 
Co-operative Society. There was dis- 
pute between the members of the Board 
of Directors regarding the management 
of the affairs of the Society. The Court 
in larger interest of the members of 
the Society and to prevent further loss 
to it decided to appoint a receiver to 
take possession of the property of the 
Society and to manage the same till the 
disposal of the writ petition. 

7. I have minutely considered the 
contentions of the learned counsel for 
the parties and have also heard them 
at length. It may be pointed out that 
keeping in view the fact that the parties 
belong to the same family and were clo- 
sely related to each other, the possibi- 
lity of some sort. of mutual settlement 
between them was probed. At the sug- 
gestion of the learned counsel for the 
parties, the parties were summoned in 
the Court. Shri Dinesh Kumar respon- 
dent who personally appeared in the 
Court on Sent. 9, 1981, stated that in 
case the petitioner is to be appointed 
as a receiver, the respondent be also 
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allowed to propose the name of a co- 
receiver to work with him in running 
the business. He proposed the name of 
Shri Hem Singh, a retired Inspector of 
Mines to be appointed as a co-receiver 
with the petitioner. He, .however, took 


time to obtain his consent and also to > 


consult other respondents and the mem- 
bers of his family. The time for the 
purpose was allowed to him. But on 
16th September,-1981, he informed the 
Court that Shri Hem Singh was not 
prepared to act as a co-receiver and 
that there was also no other person pre- 
pared to act as- such on their behalf. 
On the contrary, it was stated by the 
petitioner that he had no objection to 
carry on the business along with any 
eo-receiver nominated by the respon- 
dents except for the respondents them- 
selves. Under the circumstances, ‘the 
possibility of a mutual settlement was 
ruled out. . 


8. I am of the view that.as a general 
rule, iť is desirable that in a suit for parti- 
tion and rendition of accounts, a ‘Karta’ 
of joint Hindu Family be ordinarily al- 
lowed to run the affairs of a Joint Hindu 
family property. However, if there are 
sufficient circumstances to show that he 
is likely to waste the joint property or 
has committed any act of mis-appro- 
priation or any other act.. detrimental 
to the common interest of the members 
jof the joint Hindu family or is other- 
wise unfit to act as such, any other 
person otherwise fit, may be allowed to 
run the affairs of the joint Hindu family 
business. It is, however, in exceptional 
cases that a- stranger may be appointed 
as a receiver. The main grievance of 
the respondents for appointing the peti- 
tioner as a receiver is that the rela- 
tions between the parties are highly 
strained and under such strained rela- 
tions he may act in a manner that may 
cause loss or be prejudicial to their 
interests, Under such a situation, the 
interests of the other members have 
also to be: safeguarded, It may be 
pointed out that the case of the peti- 


tioner is that he is the sole proprietor . 


of the business and that the business is 
not joint with the respondents. He has 
also placed on record some documents 
which. show that he is entered as a sole 
tenant of the shop in which the busi- 
ness is being run. At any rate, I do 
not deem it proper at this stage to de- 
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ness in the shop in dispute, 
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cide that’ aspect: of the matter. However, 
even if the business is to be treated as a 
joint business of the parties, it is to be 
seen whether under the admitted posi- 
tion of the respondents, it is proper and 
desirable to uphold the appointment of- 
a stranger as a receiver or the petitioner, © 
who is admitted to be a. ‘karta’ of the 
joint Hindu family business, be ap- 
pointed as a receiver instead. Ordinarily, 
as submitted by the learned counsel for 
the respondents, this Court would not 
in the exercise .of its revisional power 
reverse the decision of ‘the Courts 
below unless the same is not to occasion 
a failure of justice. Considering the 
facts and circumstances of the case and 
the respective claims of the parties, I am 
of the view that it is in the larger in- 
terest of both the parties that the peti- 
tioner is appointed, as a receiver in- 
stead of a stranger and, in order, to 
safeguard the interests of the respon-} 
dents, -his appointment is made subject 
to certain terms and conditions. The 
operative portion of the order passed by 


"T. U. Mehta, C.. J., has been reproduced 


earlier above. That being a decision in 
the proceedings: under S. 145 Cr P. C. 
and subject to the decision of the Civil 

Court, is undoubtedly not binding in 


‘Civil proceedings. All the same, it can 
have some persuasive value 


especially 
when the discretionary powers. are to 
be exercised. As such, I deem it pro- 
per that the petitioner be appointed as 
a receiver on somewhat similar terms 
and conditions as indicated in the said 
order. Accordingly, I set aside the 
order passed by. the learned District 
Judge, affirming the order of the trial 
Court and while allowing the revision 
petition make the following order. 

9. The petitioner Tilak Raj is ap- 
pointed.as a receiver to run the busi- 
It is fur- 
ther ordered that under the supervision 
of the Senior Sub Judge, Mandi or any 
officer of his Court appointed by him, 
and in the presence of both the parties, 
detailed inventory of the stock~in-trade, 
the account books and other registers 
as well as the furniture and other arti- ` 
eles belonging to the business, shall be 
made, and thereafter day-to-day runn- 


ing of the business shall be entrusted 
to the aforesaid. receiver. Shri Tilak 
Raj, receiver shall keep a proper and 


accurate account of the business con- 
ducted by him and shall submit all the 
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details of that account every month to 
the Senior Sub Judge, Mandi. The re- 
spondents shall be entitl2d to look to 
the details of the accourt thus submit- 
ted by Shri Tilak Raj, receiver to the 
Senior Sub Judge. Bot, the parties 
shall also be entitled to approach the 
Senior Sub Judge and to obtain suita- 
ble adjustments as regards the powers 
of the receiver and the right of the re- 
spondents to check the accounts, 


10. It is made clear that my above 
observations shall have no bearing 
whatsoever on the merits of the suit and 
are only confined to the decision of this 
revision petition. 


11. The revision petition is accord- 
ingly allowed, but with 20 order as to 
costs, 

Patition allowed. 
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Dipu, Appellant v, The State of Har- 
yana and others, Respondents. i 

F.A.O, (MVA)-No, 36 >f 1976, D/- 
2-7-1981. 
~ (A) Motor Vehicles Act (4 of 1939) 
S. 110-B — Accident — Boy of nine years 
victim of accident — Negligence on the 
part of driver — Proof o? — Driver re- 
moving victim immediately to Hospi- 
tal — Driver cannot be said to be not 
negligent. (Evidence Act (1872), S. 3 (1)). 

In the instant case the negligence of 
the driver consisted in net taking suffi- 
cient care which was called for by the 
circumstances. He was going down the 
hill and taking a curve om a road which 
was narrowing. He had.3een the child- 
ren standing on one side of the road 
near the parapet. He skould have en- 
sured that his speed as well as the dis- 
tance between the bus and the child- 
ren should remain such that the appel- 
lant was not pulled in by the disturban- 
ce created in the air by the moving ve- 
hicle. It is true that the driver imme- 
diately took the boy to the hospital. 
But removing the injured immediately 
to the hospital or even reporting the 
accident to the police would not by it- 
self show that he was not guilty of neg- 
ligence, The conclusion that this con- 
duct showed that the driver had no 
guilty conscience, is not a reasonable 
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conclusion and does not show that the 
driver was not guilty of negligence, 
(Para 20) 


(B) Motor Vehicles Act (4 of 1939), 


S. 110-B — Accident — Boy of nme 
years victim of accident — Victim los- 
ing memory and control on movement 
of limb — Compensation — Determi- 
nation of. 


In the instant case. it is evident that 
a full time person will have to be em- 
ployed to look after the injured for the 
rest of his life. Taking a conservative 
view the attendant will be available at 
about Rs, 125/- per month, Taking the 
reduced expectancy of life at about 50 
years, the injured would have to be 
maintained for a period of about 40 
years, This would bring the cost of the 
servant to Rs, 60,000/-. In addition to 
that the injured’s chance of earning 
having been diminished to nil, his main- 
tenance will have to be provided by 
others, Expenses had also been incurr- 
ed on his treatment. Taking an over- 
all view of the matter, a sum of Rs. 
75,000/- would be a just compensation. 


1973 Ace CJ % (Delhi) and 1973 
Ace CJ 185 (C.A.) Rel. on, (Para 27) 
Cases Referred: Chronological Paras 
1973 Acc CJ 79 (Delhi) 26 
1973 Ace CJ 18 (C. A), Daish vV. 

Albert 26 


Devinder Gupta for Appellant; Inder 
Singh, Advocate General, for Respon- 
dents. ; 


JUDGMENT :— This appeal under 
S. 110-D of the Motor Vehicles Act is 
directed against the judgment of Motor 
Accident Claims Tribunal Solan dis- 
missing the claim of the appellant. 


2. On 2nd Oct., 1970 the appellant, 
aged about 9 years, was standing on the 
left side of the. Simla-Kalka highway 
near a bifurcation of Subathu Road at 
Saproon, Solan, Bus No, HRA-1242, 
owned by respondents 1; and 2, and 
driven by respondent No. 3, passed that 
site at about 10.30 A.M. The appellant 
was hit by the rear portion of the bus. 
The conductor of the bus gave a signal 
to the driver to stop the bus shouting 
that a child had been hit, The bus was 
stopped. The appellant who was lying 
unconscious on the road was picked up 
and removed to Civil Hospital, Solan. 
Thereafter the matter was reported to 
the police, 7 
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3. The appellant was 
death by the expert treatment given to 
him at Solan. However, he lost his 
memory. He has also lost control on 
the. movement of his limbs and is not 
in a position to look after himself any 
more, 


4. An application under S, .110-A of 
the Motor Vehicles Act was made by 
the appellant through his mother claim- 
ing compensation to the tune of Rs. 
1,50,000/-. It was alleged that the acci- 
dent was the result of the negligence 
and/or rashness of the driver of the 
bus. The application was resisted. It 


was, inter alia, averred that the appel- 


lant, who was locking at the moving 
train, got frightened and hit the bus,’ 

5. I need not refer to all the issues 
which were settled and tried, I am 
only concerned with two issues at the 
moment, These are: 

“3. Whether the accident was caus- 
ed due to rash and negligent driving of 
the bus by the driver of the . bus? 
O.P.M. l 2 
_ 4 To what compensation, if 

the petitioner entitled to and 
whom ?” 

6. After recording the evidence pro- 
duced by the parties, the Tribunal came 
to the conclusion that there was no neg- 
ligence on the part of the driver, and 
. so dismissed the application. 


any, is 
against 


7. During the course of trial the 
scene of accident was inspected by the 
Tribunal. Later on a scaled plan for 
the site was got prepared from the 
Executive Engineer, Himachal Pradesh 
Public Works Department, Solan. This 
is Ex, C-1. Before I refer to the plan 
I will discuss the evidence on record. 


8 The appellant examined one Ra- 
dhakrishan (P.W. 5) who runs a shop 
opposite to the place of accident, The 
respondents examined Ram Krishan 
driver (D.W. 1), conductor Rameshwar 
Prasad (D.W. 4) and two bus passen- 
gers, namely, B. R. Bhardwaj (D.W. 2), 
and Brij Lal Gupta (D.W. 3}, Brij Lal 
Gupta had not noticed the appellant 
before the accident, He had come down 
the bus after the accident and had seen 
the appellant lying unconscious with 
the head towards the parapet and the 
‘legs towards the road. However, the 
rest of the witnesses did see the appel- 
lant before the accident, - 
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saved from. 
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9. Radha Krishan, P.W, 5, tells us 
that the appellant with his sister was 
standing at the. parapet. Ram Krishan 
driver does not, deny it, He states that 
two boys and a girl were “standing in 
between the gap space of two parapets 
on the left side of the road.” Similar 
is the statement of conductor Ramesh- 
war Parshad. _ 

10. Now the place where the appel- 
lant with other children was standing 
is near the railway line, The distance 
between the parapet and the railway 
track is about 20 feet, It is unanimous- 
ly averred by the driver, the conduc- 


tor, as well as Mr. Bhardwaj that the 


children were looking at the train whi- 
ch was passing. at that very time, 

li. The question which arises for 
determination ‘is whether it was the 
appellant’ who ran back from the placa — 
where he was standing and hit the bus, 
or it was the bus which hit the appel- 
lant ? 

12. All the witnesses are unanimous 


that at the place of accident the bus, 
which was proceeding from Solan. to 
Kalka, was on:the descent. At this 


stage I will like to read the plan Ex, 
C-1, I may here add that I have some 
hazy notion tf the place of accident 
since one has to pass through it while 
travelling between Solan and Kalka. 
The plan’ shows practically two reverse 
bends in the road. At the junction of ` 
the two bends, a road bifurcates to 
Subathu and :is known as Subathu 
Road. Another road which joins the 
bend is known'as Circular Road and 
runs between shops situated on the 
side opposite to the railway track, As 


‘one goes from Solan to. Kalka the rail- 


way track is on the left while Subathu 
Road and Circular Road are on the 
right of the: Simla-Kalka highway. 
There are parapet walls near this bi- _ 
furcation. ` One is towards the railway 
track, It may be noticed that the rail- 
way track is about 8 or 10 feet below 
the road. The other parapet wall is bet- 
ween Simla-Kalka highway and the 
Subathu Road, The parapet is not a 
running wall but it consists of small 
blocks of wall; which may be about 23 
feet high, with a gap in between two ` 
blocks. . The bus was moving from So- 
lan to Kalka. . 

As one drives down {from the 
side of Solan bifurcation the wid h 
of the metalled road changes from 22 
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feet to 11 feet and <egain to 22 feet 
nearabout the place of  trijunction. 


From this width the bus has to take a 
turn towards Kalka leeving the Suba- 
thu Road, If I remember right, Suba- 
thu road is at a.lower level than the 
National highway. As tne vehicle takes 
a curve the width of the road 
goes down to 20 feet which with- 
in 40 metres is r2duced to Il 
feet, The width of the road there- 
after is about 11 feet for another 
distance of about more than 120 metres. 
The kacha path on botk sides of the 
metalled road is 3 feet wide and conti- 
nues to be so for a distance of 40 me- 
tres and thereafter it widens to 5 feet 
for another distance of 120 metres, I 
have described this from the plan be- 
fore me in order to appreciate the argu- 
ments of the parties as well as the 
impugned judgment, l 


13. Radha Krishan, P.W, 5, has not 
given the approximate speed of the bus 


at the time of the accident. The driver 
(Ram Krishan, D.W. 1) also does not 
tell us the speed of the bus, Similarly 


B. R. Bhardwaj, D.W. 2, is silent on 
this ` aspect. Only conductor Ramesh- 
war Prasad, D.W, 4, anc Brij Lal Gup- 
ta, D.W. 2, give us some approximate 
idea of the speed of the bus. Whereas 
the conductor claims that the speed of 
the bus was 20 to 2& kilometres per 
hour, Brij Lal Gupta, DW. 3, estimates 
it at about 30 kilometres per hour. Shri 
B. R. Bhardwaj states that the speed 
of the bus was about 25 to 30 kilometres 
per hour. 


14, The best person to tell the speed 
of the bus was the driver himself, But 
for some unknown reasen he is silent. 
We have, therefore, to enter into a 
realm of a bit of conjectures, The bus 
was plying on the Naticnal highway in 
these hills. It was going down the hill 
at the place of the accident, The speed 
was likely to be not less than 30 kilo- 
metres per hour and ceuld have been 
up to about 40 kilometres per hour as 
is the usual practice, There is no evi- 
dence to show whetker any other 
vehicle was coming from the opposite 
direction or was following the bus. In 
other words, the whole >f the highway 
was at that time lying oven for driviny. 

15. I find that the Tribunal came to 
the conclusion that the bus could not 
have afforded to pick up speed in the 
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peculiar circumstances and must have 
been running at a slow speed, How- 
ever, it does not refer to the approxi- 
mate speed at which the bus might 
have been running at that particular 
moment, The only reason given for the 
slow speed is: 

“In view of the peculiarity of the 
place the driver who was moving on 
the tarred part of the road could 
not have afforded to pick up speed and 
must have been steering the bus at a 
slow speed.” 


16. Slow speed or high speed is a 
comparative term. What may be a 
slow speed on a straight levelled road 
may indeed look high speed on the 
hilly roads having turns. Be that as it 
may, the speed, as I have already 
stated, could not have been less than 30 
kilometres per hour and might have 
been between 30 to 40 kilometres per 
hour on this descent, 

17, The next question which arises 
for decision is how fast the bus was 
when it was passing by the side of the 
appellant? According to Bhardwaj, 
D.W, 2, the distance between the para- 
pet and the bus was about 5 to 6 feet. 
None else gives us the distance between 
the bus and the children when the bus 
Was passing by the side of the appel- 
lant, The driver is also silent. As I 
have already observed, the kacha’ por- 
tion on the side of the metalled road is 
3 feet wide. There is no evidence to 
show that the children or the appellant 
rushed back from the side of the para- 
pet, Rameshwar Prashad conductor 
(D. W, 4) describes the accident thus: 


“When we were passing through 
Saproon area I saw two children stand- 
ing between two parapets. They were 
(watching the passing train and when 
the bus was almost to cross them one 
of the child struck against the bus on 
the back side of the rear door and 
thereafter be was struck with parapet. 
and fell down on the road. When the 
boy fell down on the road his feet were 
towards the bus and the head was to- 
wards the parapet, After this I gave 
bell and the driver of the bus stopped 
the bus at some distance.” 

18. This is the only relevant eviden- 
ce on record before me, 

19. I have already described the 
scene of the accident with the help of 
the plan, While taking the turn to- 
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wards Kalka side the bus in a normal 
course would have to go to its left since 
it was a left turn. Apparently as the 
bus was passing by the side of the 
appellant, who must have been quite 
near, he was pulled in by the rush of 
the air which is a natural consequence, 
It may be remembered that when a 
bus moves it pushes the air in front 
and its rear portion sucks in the air be- 
cause of the vacuum created, . This is 
a scientific phenomenon, The bus 
moving at the speed of even 30 kilo- 
metres per hour at that place and being 
very near to the outer side of the me- 
talled road will result in the child like 
the appellant being pulled in. And 
that is the reason why the conductor 
saw the appellant being hit by the bus 
and thereafter the appellant hitting the 
parapet wall and lying’ with head to- 
wards the parapet wall and the feet 
towards the metalled road, 


20, The negligence of the driver 
consists in not taking sufficient care 
which was called for by the circum- 
stances. He was goihg down the hill 
and faking a curve ona road which 
was narrowing. He had seen the child- 
ren standing on one side of the road 
near the parapet. He should have en- 
sured that his speed as well as the dis- 
tance between the bus and the children 
should remain such .that the appellant 
was not pulled in by the disturbance 
created in the air by the moving vehi- 
cle. It is true that the driver imme- 
diately took the boy to the hospital. 
That was indeed very good of him and 
it is for that reason that the boy is still 
alive. But then removing the injured 
immediately to the hospital or even 
Jreporting the accident to the police 
(there is no evidence on record that the 
driver reported the matter to the poli- 
ce) does not by itself show that he was 
not guilty of negligence. The conclu- 
sion of the Tribunal that this conduct 
showed that the driver had no guilty 
conscience, is not a reasonable conclu- 
sion and does not show that the driver 
was not guilty of negligence, 


21. I would, therefore, set aside the 
impugned judgment dismissing the ap- 
plication of the appellant for compen- 
sation. 

22. Since the parties have produced 


the full evidence on record in respect 
of the amount of compensation and as 
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the matter is a very old one I will pro- 
ceed to determine the compensation. 

. 23. The condition of the appellant 
is described by Dr. K, C, Sharma (P.W. 
4), a medical specialist of Ripon Hospi- 
tal, Simla. He is M.D, of Punjab Uni- 
versity and is in service since Dec., 
1962, He was working at Civil Hospi- 
tal, Solan those days. He tells us that 
the appellant had received an injury 


on the right temporal region and had a 


fracture of wrist and leg when he exa- 
mined him at 11 A.M. on 2nd Oct, 
1970, The condition of the appellant is 
described as “very very grave”, He was 
referred to P.G.I) Chandigarh and also 
to Snowdon Hospital, Simla. The appel- 
lant’s condition at the time of his dis- 
charge is described thus: 

“At the time of discharge the patient 
was not mentally sound, the memory 
was defective for recent and past events 
and speech was also slurred. This was 
due to head injury, The patient was 
constantly under my observation and 
he also got himself checked up at Sim- 
la, Snowdon Hospital and at P.GL 
Chandigarh, There was no improve- 
ment in his condition and after some- 
time he started getting fits involving 
half of the body and consequent to - 
that he got weakness of the right sided 
limbs. I have seen the petitioner to- 
day also, He is quite unstable. He is 
still mentally unsound, and cannot at- 
tend to his daily routines. There is no 
likelihood of his improving later on.” 


24. The appellant’s mother Shrimati 
Devku, P.W, 8, deposes thus: . 

“As a result of the accident his health 
has deteriorated awfully, in spite of 
treatment. He cannot speak, move 
about and cannot even attend to his 
daily necessities. He cannot even keep 
himself, I have to attend to him for all 
his necessities. I have to even clean 
him after he eases himself, as he can- 
not himself attend to such function...... 
Bhagat Bahadur Gorkha has been em- 
ployed by us as a servant for attend- 
ing to agricultural work and grazing 
tthe cattle.” 

25. She goes on to depose that even 
her husband has become deranged -and 
keeps on roaming aimlessly and does 
not attend to agricultural work, She 
was looking after the agricultural work 
in addition to the household chores. 
However, after the accident she is de- 
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voting her full attention to her son. As 
a result they had to amploy Bhagat 
Bahadur Gorkha who is being paid Rs. 
60/- and meals. She claims to have 
spent Rs, 5,000/- to Rs. 6,000/- on the 
treatment of the appellent who had to 
be taken to P.G.I. Chandigarh as well. 
as Snowdon Hospital, Simla. Of course 
she has kept no record of the expenses. 


26. Because of the azcident the ex- 
pectancy of life of the appellant has 
been reduced. Normally the life ex- 
pectancy is about 65 years and it must 
have been reduced to about 50 years. 
Moreover, there is no chance of the 
appellant ever marrying and earning. I 
have seen him today in the Court, He 
looks like an imbecile, He cannot con- 
trol and co-ordinate the movements of 
his limbs and had to be helped by two 
persons to enter the coart room. The 
speech and the memory ems to be very 
vitally affected. His gaze is unsteady. 
It is’ very difficult to award adequate 
compensation to such an injured. There 
are various imponderables, and conjec- 
ture has to play a part, But one has to 
be sure that the compensation does not 
amount to a profit and, at the same 
time, it should not be sc meagre that it 
would not meet the situation which has 
arisen because of the accident. Though 
no similar. case has been brought to my 
noice by the learned counsel for the 
appellant still some of fhe cases cited 
by him are a good gvide, In Delhi 
Transport Undertaking v Kumari Lalita 
1973 Ace. C. J. 79 ( Deihi), a sum of 
Rs. 50,000/- was awarded as compensa- 
tion to Kumari Lalita a girl aged 8 
years who suffered multiple fractures 


of leg, arm, scapula, forearm, humerus, - 


and femur as well as a head injury for 
which she was crippled physically and 
. mentally for life, 


This judgment takes note of various 
decisions of different High Courts and I 
need not take note of taose cases, My 
attention has been drawn to some Eng- 
lish cases in respect of the compensa- 
tion awarded, However, they cannot be 
a good guide as regards the quantum 
of compensation, However, in Daish v 
Albert, 1978 Acc, C.J. 1€5, the Court of 
Appeal in England in scmewhat similar 
circumstances held that the injured is 


also entitled to (sum for) 
the loss of the amenities of 
life and such menta? pain as his 
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limited awareness of it and his dread- 
ful disabilities cause him, It was also 
taken into account that if the child 

not been injured he would have 
earned. 2 


27. In the instant case it is evident 
that a full time person will have to þe 
employed to-look after the injured for 
the rest of his life, Taking a conserva- 
tive view the attendant will be availa- 
ble at about. Rs, 125/- per month 
Taking the reduced expectancy of life 
at, about 50 years, the appellant has to 
be maintained for a period of about 40. 
years, This will bring the cost of the 
servant to Rs, 60,000/-, In addition to| 
that the appellant’s chance of earning 
having been diminished to nil, his| 
maintenance will have to be provided! 
by others. Expenses have also been: 
incurred on his treatment at Chandi- 
garh and Simla, Taking an e 
view of the matter, in my judgment a. 
sum of Rs, 75,000/- will be a just com- 
pensation. 





28. I would, therefore, accept the 
appeal, set aside the impugned judg- 
ment and ward a sum of Rs, 75,000/- 
as compensation to the appellant, Since 
the appellar+ is not only a minor but is 
mentally unsound, I direct that a sum 
of Rs. 10,000/- be paid to the appellant's 
mother to meet the expenses already 
incurred by her, and the remaining 
amount be deposited either in a fixed 
deposit account or in securities which 
bring maximum return to the peti- 
tioner, I leave it to the Motor Accident 
Claims Tribunal to decide about it, Of 
course, it will be done after hearing 
the learned counsel for the appellant. 
Monthly returns from. the deposits will 
be paid to the mother of the appellant 
to meet latter’s expenses of maintenan- 
ce etc. The appellant is: also awarded 
interest at the rate of 6 per cent per 
annum on the amount awarded from 
the date of the petition till payment. 
The appellant will also have his costs 
throughout from the respondents, and 
this amount will be paid to appellant’s 
mother, | 

Appeal allowed 
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Rattan Singh and another,. Appellants 
v. Wazira, Respondent. - 


M. S. A. No. 12 of 1970, D/- 
1981. 


` Himachal Pradesh Abolition of Big 
Landed Estates and Land Reforms Act (15 
of 1954), Section 11 — Punjab Security 
of Land Tenures Act (10 of 1953), Ss. 9, 
23 — Punjab Tenancy Act (16 of 1887), 
Section 45 — Decree of eviction passed 
under Punjab Tenancy Act Not 
executed till Punjah Act, 1953 came into 
force — Application by tenant for acqui- 
sition of proprietary rights — Allowed. 


10-12- 


Where g decree of eviction was passed 
against a tenant under Punjab 
Tenancy Act but the decree could not be 
executed till 21st September, 1953 i. e. 
the date of coming into force of Punjab 
Act of 1953, and the tenant filed an ap- 
plication for acquisition of proprietary 
rights under Himachaj Pradesh Act which 
was opposed by the landlord on ground 
that there existed no relationship of land- 


lord and tenant on the date of appli-. 


cation, due to the passing of decree of 


eviction. 


Held that, the decree of eviction as 
was not executed til] the date of coming 
into force of the Punjab Act of 1953 
became invalid under Section 23 of Pun- 
jab Act of 1953.- Thus there was no 
valid order of ejectment against the ten- 
ant. Even the notice of ejectment issu- 
ed under Punjab Tenancy Act should be 
deemed to be invalid under Punjab 
Act of 1953 and so the tenant. did not 
lose his tenancy rights in the suit land. 
Therefore when the application for ac- 
quisition of proprietary rights under 
H. P. Act was filed by the tenant, he 
was in possession of disputed lang in 
his capacity as a tenant and therefore he 
had a right to acquire the proprietary 
rights, It was more so when the entire 
disputed land fel] within the definition 
of ‘land’, (Paras 15, 17, 18) 


Moreover the notice of ejectment issu- 
ed under Punjab Tenancy Act did not 
contain any of the grounds mentioned in 
Section 9 of Punjab Act of 1953 because 
after coming into force of Punjab Act of 


1953 a tenant could not be ejected ex- 
cept as provided under Section 9. 


(Para 14) 
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Rattan Singh v. Wazira 


A.LR. 


A. K. Goel, for Appellants; Devinder 
Gupta, for Respondent. 


V. P. GUPTA, J.i— This is a land- 
lords’. appeal] against the judgment of the 
District Judge, dated 27th December, 
1969, by which the learned District Judge 
allowed the application of the tenant (re~ 
spondent) for acquisition of proprietary 
rights on payment of Rs. 693-12 as com- 
pensation under the Himacha) Pradesh 
Abolition of Big Landed Estates. and 
Land Reforms ‘Act, 1953 (hereinafter 
called the Himacha] Pradesh Act of 1953), 


2. The brief facts are that Wazira re- 
Spondent filed an, application under S. 11 
of the Himacha] Pradesh Act of 1953 on 
i4th August, 1959 for grant of pro- 
prietary rights in land measuring 74 
bighas 11 biswas’ situate in village Kan- 
dela, Tehsil Saddar, District Bilaspur, 
which was the ownership of the pre- 
sent appellants, , 


3. This application was contested by 
the appellants ‘and it Was al- 
leged that a! notice of ejectment 
under Section 45: of the Punjab Tenancy 
Act, 1887 (hereinafter called the Punjab 
Act) had been issued to the respondent 
on 27th September, 1949. The respon- 
dent contested this notice of ejectment 
and filed a suit in the court of Revenue 
Assistant, Bilaspur, which suit was dis- 
missed on 2nd September, 1953. An ap- 
pea] filed by the respondent was also 
dismissed by the.Collector on 3rd De- 
cember, 1953. It was also alleged that 
an execution petition was filed by the 
appellants in 1958 seeking possession 
of the disputed property but the pro- 
ceedings in that ‘execution petition were 
stayed on the objections of the respon- 


dent and for this reason the execution 


petition was also. consigned to the re- 
cord room on 18th June, 1958. The re- 
spondent’s claim to acquire proprietary 
rights was denied. 


4. On these pleadings of the parties 
the following issues were framed on 
different dates: | 
Issues on-21-4-1961: 


“1. Whether there is no relationship of 
landlord and fenant between the parties? 
O. P. R 
2. Relief 
Issues on 19-9-1964: 
“1. Whether the H. P. Abolition of 
Big Landed Estates and Land Reforms 
Act, 1953 is contrary to Law and is be- 


1982 
yond the powers of the Parliament? | 
O. P. R. 
2. Whether the provisions of H. P. 


Abolition Act, 1953 have not been 
plied to Bilaspur properir? 


ap- 


O. P. R. 

3. Whether this application on account 
of the previous decision in various cases 
relating to this dispute & not liable to 
be heard? 

O. P. R. 
Issues in July, 1968: 
_ “1 (a) Whether there are buildings be- 
longing te the respondents on the suit 
land, if so, how much compensation they 
are liable to be paid? O. P. R. 

2 (a) Whether there hes been a decree 
for ejectment against the applicant and 
if so how it affects this case? O. P. R. 

3 (a) Relief. 

5. The Compensation Dfficer, vide his 
order, dated 19th July, 1969 dismissed 
the application of the respondent after 
holding that there was ro relationship of 
landlord and tenant betveen the parties. 
. The other issues were decided against the 
landlords. 


6. An appeal] was filed by the respon- 
dent and the learned District Judge vide 
his order, dated 27th December, 1969 
held that there was relationship of land- 
lord anq tenant betwe2n the parties 
and that the respondent could be granted 
proprietary rights in respect of the whole 
of the disputed land. Wi-h these findings 
the order of the Compensation Officer 
was set aside and the appeal of the tsn- 
ant was accepted. V 


_% Before the District Judge the find- 
Ings on other issues were not contested 
by the parties. 


8. In this appeal we nave heard Shri 
A.K. Goel, Advocate, fo- the appellants 
and Shri Devinder Gupta, Advocate, for 
the respondent. 

9. The learned counsel for the ap- 
pellants contended that there existeq no 
relationship of landlord end tenant be- 
tween the parties on the date of the fil- 
ing of the application an j that the ten- 
ancy of the respondent had been termi- 
nated by a valid notic= of ejectment 
which was contested by him in a regu- 
lar suit, but this suit of the respondent 
was dismissed. It was contended that the 
order of dismissal] of the suit, dateq 2nd 
September, 1953 puts an eng to the re- 
lationship of landlord and tenant between 
the parties and for this reason the re- 
spondent had no-right ta file any appli- 
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“also made applicable 
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cation for grant of proprietary rights on 
14th August, 1959. The learned counsel 
for the appallants also-in a lukewarm 
manner contended that findings of the 
District Judge that the whole of the dis- 
puted property was ‘land’ is not justified. 


10. The learned counsel appearing on 
behalf of the respondent contended that 
the decree, dated 2nd September, 1953 
dismissing the respondent’s suit was in- 
valid and inoperative under Sec- 
tion 23 of the Punjab Security of 
Land Tenures Act, 1953 
referred to as the Punjab Act of 1953). H 
was contended that the disputed property 
was situate in Bilaspur and previously 
the provisions of Punjab Act were ap- 
plicable regarding this property but from 
2ist September, 1953 onwards the pro- 
visions of the Punjab Act of 1953 were 
to Bilaspur area. 
The learned counsel also contended that 
the Himachal] Pradesh Act of 1953 was 
enforced in Bilaspur area from 26th 
January, 1955. The learned coumsel fur- 
ther contended that the appeal of the 
respondent was withdrawn on 3rd 
December, 1953 because of the fact that 
the decree under appeal had become 
invalid and not executable. On the next 
point, the learned counsel contended 
that there was no dispute between the 
parties as to whether the disputed pro- 
perty fel] within the definition of ‘land’ 
or not and this matter was never put in 
issue in the pleadings of the parties or 
before the Compensation Officer and, 
therefore, the property would be deem- 
eg to be land and capable of acquisition 
by the respondent under S. 11 of the 
Himachal Pradesh Act of 1953. The 
learned counsel also contended that, in 
fact, the whole of the disputed property 
fell within the definition of ‘land’ and 
the finding of the learned District Judge 
is correct. 


11. We kave considereq the conten- 
tions of the learned counsel for the par- 
ties and have also gone through the re- 
cords of the case. 


12. The admitted position between 
the parties is that prior to the enforce- 
ment of the Punjab Act of 1953, the pro- 
visions of the Punjab Act were applic- 
able for disputed land. S. 45 of the Pun- 
jab Act reads as follows:— 


"45. (1) On receiving the application 
of the landlord in any such case as is 
mentioned in clause (b) of a Section 42, 
the Revenue Officer shall, if the applic- 


(hereinafter. 
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ation is in order and not open to objec- 
tion on the face of it, cause a notice of 
ejectment to be served on the tenant. 


(2) A notice únder 


shal] not be served ` after the- fifteenth 
day of November in any agricultural 
year. 

(3) The notice shall specify . 


name of the landlord on whose ses 
tion it is issued, and describe the land to 
which it relates, and shall ‘inform the 
tenant that he must vacate the land be- 
fore the first day of May next following, 
or. that, if he intends to contest: his liabil- 
ity to ejectment, he must institute g suit 
for that purpose in a Revenue Court 
within two months. from the date of the 
notice, 


(4). The doie shaji also inform the 


tenant that if he does not intend to con- 


test his liability to be ejected and he has 


any claim for compensation on eject- 
‘ment he should, within two months from 
the date of the service of the notice, pre- 
-fer his claim to the Revenue Officer 


having authority under the next follow- . 


ing sub-section to order his ejectment in 
the circumstances Cte in that sub- 
section, 


(5) I within two modis from ‘the 
date of the service àf the notice the ten- 
ant does not institute a suit to contest 
his liability to be ejected, a Revenue 
Officer, on the application of the land- 
lord, shall, subject to the provisions of 
this Act with respect to the ~ payment of 
compensation, order the ejectment of 
the tenant. 


Provided that 
Shall not make 


the Revenue Officer 
the order until he is 


satisfied that the notice was duly served: 


on the tenant. 


(6) If within those two months the 
tenant institutes 4 ‘suit to contest his 
liability to be ejected and fails in the 
suit the Court by which the suit is deter- 
mined shàll by its decree direct . the 
ejectment of the tenant.” | 


Thus the landlord could get a A of 
ejectment issued to the tenant on an ap- 
plication and if this notice was not con- 
tested by the tenant within two months 
from the date of service of notice by 
- instituting a suit then the landlord could 
secure an order of ejectment against 
the tenant. If the tenant, on the other 
hand, contested his liability to be eject- 
-ed by filing a suit in the revenue court 
then the revenue court could either 
direct the ejectment of the tenant or 
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sub-section (1) 


(1) Notwithstanding anything 


ALR 


could cancel the. notice. For getting a 
notice issued under S. 45 of the Punjab 
Act no grounds were to be mentioned by. 
the landlord. In the present case, accord- 
ing to the admitted position, such ‘a 
notice was got issued to the respondent 
and the respondent filed a regular suit 
contesting his liability to be ejected, but 


failed in that suit on 2nd September, 
1953. 
13. The Punjab Act of 1953 was en- 


forced in Bilaspur on- 21st September, 
1953. S. 9 of the Punjab Act of og 
reads ag follows:. i 


“9. Liability of tenant to be ejected.— 
contained 
in any cther law for the time being in 
force, no land-owner shal] be competent 
to eject a tenant except when such 
tenant. 


(i) is a ténant cn the area reserved 
under this Act or' is a tenant of a smal} 
land-owner; | 

(ii) fails to pay, _ 
sufficient cause; or _ 

(iii) is in arrears of rent at the 
mencement of this Act or - 

(iv) has failed or fails without suff- 
cient cause, to cultivate the land com- 
prised in his tenancy in the manner or te 
the extent customary in the locality in 
which the land is) igituate; or 


(v) ‘has used or uses the land compris- ° 
ed in his tenancy'in a manner which has 
rendered or renders it until for the pur- 
pose for which he holds it; or 


(vi) has sub-let the tenancy or a part 
thereof: provided | ‘that where only a part 
of the tenancy has been sublet, the ten- 
ant shal] be liable to be ejected only. 
from such part; or . 

(vii) refuses to'execute a Qabuliyat or 
a Patta, jn the form prescribed, in re- 
spect of his tenancy on being called 
upon to do so by an Assistant Collector 


rent regularly , witb 


com~ 


on an application’ made to him for this 
purpose by , the land-owner. . 
Explanation: For the’ purposes of 


clause (iii) a tenant shal] be deemed ta 
be in arrears of rent at the commence- 
ment of this Act, only ifthe payment of 
arrears is not made by the tenant within 
a period of two months from the date of 
notice of the execution of decree or 
order, directing him to pay such arrears 
of rent. 

(2) Notwithstanding anything -eontain- 
ed hereinbefore a tenant shall also be 
liable to be ejected from any area. which 
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he holds in any capacity whatever ip 
excess of the permissible area: 

Provided that the portion of the ten- 
ancy from which such tenant can be 
ejected shall be determired at his option 
only if the area of his tenancy under the 
land-owner concerned is in excess of the 
area from which he car. be ejected by 
the said land-owner: 

‘Provided further thet if the tenant 
holds land of several land-owners and 
more than one land-owners seek his 


ejectment, the right to ejectment shall 
be exercised in the order in which the 
applications have been made or suits 


have been filed by the land-owners con- 
cerned, and in case of simultaneous ap- 
plications or suits the priority for eject- 
ment shall commence s2rially from the 
smallest land-owner. 


Explanation: Where a tenant holds 
land jointly with other tenants only his 
share in the joint tenancy shall be taken 
into accoumt in computing the area’ held 
by him.” l 
The tenant could only ba ejected on the 
conditions which are given in S. 9 of the 
Punjab Act of 19538, meaning thereby 
that a tenant could not te ejected except 
as provided under Seclicn 9 of the said 
Act. 

14. The Punjab Act of 1953 also 
abrogated pending decrees, orders and 

. notices, ete. S. 23 of the Punjab Act of 
1953 reads as follows: 

“23. Abrogation of p2nding decrees, 
orders and notices. No ‘jlecree or order 
of any Court or authority and no notice 
of ejectment shal] be valid save to the 
extent to which it is consistent with the 
provisions of this Act.” 

16. The respondent had not been 
evicted from the disputed land till 21st 
September, 1953 with the result that the 
decree or order which had dismissed the 
plaintiffs suit became invaliq under 
S. 23 of the Punjab Act ef 1953. It is not 
the case of the parties that any of the 
grounds mentioned in S, 9 of the Punjab 
Act of 1953 had been mentioned in the 










ant. Hence the decree which had been 
assed on 2nd September, 1953 was not 
consistent with the provisions of the’ Act 
of 1958, and, therefore, the same had 
become invalid. a 

16. The respondent withdraw the ap- 
peal filed against the decree, dated 2nd 
September, 1953 on 3rd December, 1958, 
and the natura] presumption is that there 
was no idea in pursuing with this appeal 


notice of ejectment seryel upon the ten- 
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because the decree passed on 2nd 
September, 1953, as stateq before, had 
become invalid. Even if the appeal had 
not been withdrawn stil] there was no 
valid executable -decree in existence 
On 3rd Dec2mber, 1953. 


17. If the decree passed on 2nd Sep- 
tember, 1953 is ignored and is held to be 
invalid then naturally there is no valid 
order of ejectment against the respon- 
dent. Even the notice of ejectment issued 
under S. 45 of the Punjab Act is to be 
deemed to be invalid under S. 23 of the 
Punjab Act of 1953 and so the respondent 
did not lose his tenancy rights in the suit 
land. In view of the aforesaid facts on 
14th August, 1959 when the application 
for acquisition of proprietary rights 
under S. 11 of the Himacha] Pradesh Act 
of 1953 was filed by the respondent, the 
respondent was in possession of the dis- 
puted land in his capacity as ą tenant 
umder the appellants and, therefore, he 
had a right to acquire the proprietary 
rights. The finding of the learned District 
Judge to the effect that there is a rela- 
tionship of landlord and tenant between 
the parties ig correct and is thus affirmed. 

18. There was no contest between the 
parties that the disputed land or a part 
of it did not fall within the definition of 
‘land’ and no issue to that effect was 
framed. This point seems to have been 
raised before the learned District Judge 
and the learned District Judge after dis- 
cussing the factual position has rightly 
held that the entire disputed lang falls 
within the definition of ‘land’ and is cap- 
able of being acquired by the respon- 
dent. The learned counsel for the ap- 
pellants also did not press this point. 

19. In view of the above discussion, 
this appeal fails and the same is hereby 
dismissed, with no-order as to costs. 

Appeal dismissed. 
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VYAS DEV MISRA, C. J. AND 
BE. S. THAKUR, J. 


Tara Chand and others, Appellants v. 
Smt. Shakuntala Devi and others, Re- 


- spondents. 


First Appeal No. 143 of 1980, D/- 
10-11-1981. | 

Civil P. C. (5 of 1908), O. 20, R. 18 — 
Partition — Suit fop — Preliminary de- 
cree to enforce partition by metes and 
bounds — Possession of portion fallen 
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to share of plaintiff could be given to 
him in final decree. 


Where the preliminary decree passed 
in partition suit implieq that the parti- 
tion was to be enforced by metes and 
bounds, the relief for the possession of 
the portion that has fallen to the share 
of the plaintiff, according to the report 
of the umpire appointed by. the court, 
could be given to him in the final decree, 
Case law discussed. (Para 6) 


Cases Referred: Chronological] Paras 
AIR 1981 All 211 | E 
AIR 1977 SC 292 4 
(1968) 72 Cal WN 238 . § 
(1967) 71 Cal WN 174 3 


Inder Singh with H. M. Sharma, for 
Appellants; K. D. Sud, for Respondents. 

H. S. THAKUR, J.:— Smt. Shakun- 
tla Devi filed Suit No. 50 0f1970 in the 
court of the Senior Sub Judge, Simla for 
right to enforce partition. The property 
known as ‘House No. 2, Alley No. 15 
The Mall Simla’ was prayed to be parti- 
tioned by metes and bounds in which 
the plaintiff claimed half a share. A 
preliminary decree for right to enforce 
partition by metes and bounds was pass~ 
ed on 24th Sept., 1973. It was also order- 
ed in the. decree that Shri Kailash Chand 
Sood, Advocate, as the Commissioner 
would make partition according to the 
preliminary decree. A fina} decree was 
passed on 28th of Feb., 1979. The defen- 
dants/appellants have preferred this ap- 
peal. On 16th of Dec., 1980, the learned 
counsel for the parties stated that there 
is a possibility of a compromise between 
the parties. Consequently, on 5th Jan., 
1981, this Court passed the following 
orders: 

"5-1-1981. 

Present Mr. Hari Mohan Sharma, 
counsel for the appellants. 

Mr. Kapil Dey Sud, counse] for re- 
spondent No. 1. 

Mr. Vidya Sagay Sud, counsel for re- 
spondents 2 and 3. 

Mr. Nirma] Chand respondent in per 
son and also as General Attorney for re- 
spondents No. 5 to 8. i 

The parties state that the matter m 
controversy has since been amicably 
settled. Let the statement of Mr. Hari 
Mohan Sharma, Advocate, be recorded. 

- Sd/- 
(V. D. Misra) C. J. 
Sd/- 

(H. S. Thakur) J. 
5-1-1981, i 
Order. 
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In terms of the agreement arrived at 
between the parties and separately re- 
corded today, the impugned decree is 
hereby set aside. Mr. Kailash Chand Sud 
is directed to submit hig report to this 
court by 25th March, 1981. Matter to be 
listeq on that date. 

Copy: of this order be given to Mr, 
Kailash Chand Sud. 

Sd/- 


January 5, 198] 
(V. D. Misra) C. J, 
Sd/- 
(H. S. Thakur) J.” 
2. Shri Kailash Chand Sood submit 
ted his report dated 23rd Mar., 1981 to 
this Court, suggesting the partition. On 
14th Apr., 1981, the parties agreed to the 
partition as suggested. The learned 
counsel] for Shakuntlg Devi plaintiff/ 
respondent (hereinafter referred to as 
‘the plaintiff’) pointed out that the plain- 
tiff is entitled to’ the possession of the 
portion in possession of the appellants 
that has fallen to, her share. On the con- 
trary, it was contended by the learned 
counse] for the appellants that since the 
suit was only for partition and not for pos- 
session, accordingly the plaintifg could 
not claim the physica] possession of tha 
portion which fell to her share. As such, 
the only question which remains for 
determination is ‘whether the plaintiff 
(respondent No. 1) is entitled to the pos- 
session of such portion. 


3. We have heard the learned counsel} 
for the parties. It is contended by Shri 
K. D. Sud, learned counsel for the plain- 
tiff, that the plaintiff is entitled to the 
physica] possession of the portion which 
has admittedly fallen to her share. It is 
not disputed even by the learned coun- 
sel for the appellants that a portion of 
the property which has fallen to the 


-share .of the plaintiff is in possession of 


the appellants. The learned counse] has 
referred to a decision in Ram Lakhan 
Tewari v. Ram Samujh Tewari, (AIR 
1981 All 211) to show that after allot- 
ment of separate portions of property to 
the separating co-sharers, in accordance 
with their shares, by the fina] decree in 
a suit for partition, they can ask the 
Court to put them into separate posses- 
sion over the portions of the property al~ 
lotted to them. The learned counsel has 
also drawn our ettention to two more 
decisions in Bishnupadg Mondo] v. Rani- 
bala Mondol, ((1967-68) 72 Cal WN 238) 
and Shankar Shaw v. Anukul Ch. Bose, 


at 
4 
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( (1966-67) 71 Cal WN 17-). In Bishnupada 
Mondol’s case (supra), a Division Bench 
of Calcuttg High Court observed’ as 
under: 


“A suit for partition involves and im- 
plies q claim for separate possesslon of 
the claimants-co-sharers’ allotments. The 
fina] partition decree, to the extent it de- 
crees the suit and allows the claim for 
partition, in the absence of any provision 
Or indication to the contrary, entitles the 
decree~holder or the party concerned to 
possession of his allotment in execution 
of the decree.......cccccee ‘The law, on the 
other hand, is just the opposite and, in 
the absence of any provision or indica- 
tion in the decree to the contrary, a final 
partition decree entitle the decree- 
holder or the party concerned to posses- 
sion of his allotment anc can be execut- 
ed for the purpose. That has always 
been well recognised im theory and in 
practice.” 


Similarly in Shankar Shaw's case 
(supra), a Division Bench of the said- 
Court also observed as wnder: 

“Tt will be too much to say that parti- 
tion is not transfer so æ to confer ex- 
clusive title on the allotee in respect of 
his portion. Indeed, the effect of parti- 
tion, when there is a veélid partition, is 
to convert joint title of the parties into 
the exclusive title of the particular allot- 
tee, to whom the particular property is 
allotted and along with it, to convert 
joint possession into his exclusive pos- 
session.” 


The learned counsel for the plaintiff has 
also referred to Mitras Co-ownership 
and Partition Commentary (5th Edition) 
page 456. The relevant portion is repro- 
duced ag under: 


“But g regular partiticn, either amic- 
ably made or through court effected, 
stands on a different focting. On such a 
partition each of the former co-owners 
becomes the sole and exclusive owner of 
the plot allotted to him and is. deprived 


of his title to the other ‘portions, which 
are allotted to the other parties. The 
right to possession also follows from 


title, so that each of them is entitled to 
possess the portion allotted to him to the 
exclusion of the others.” 


4. On the contrary, the learned coun- 
sel for the appellants has referred to the 
provisions contained in O. 20, R. 18 
C. P. C. On the basis of these provisions, 
it is contended that in crder that an al- 
lottee may be held entitled to the posses- 


b 
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sion of the portion of the property allot- 
ted to him, it is necessary that the decree 
should be for separate possession of the 
share so allotted. The learneg counsel 
has also pointed out that there is nothing 
in the preliminary decree to give separate 
possession to the plaintiff of the portion 
that he allotted to the plaintiff and that 
in the fina] decree such a relief cannot 
be given to the plaintiff. He has also 
referred in Muthangi Ayyana v. Muth- 
angi Jaggarao (AIR 1977 SC 292). It is 
convenient to reproduce the relevant ob- 
servations (at p. 294): i 


“This appeal, coming up before us 
from the final decree, raises the ques- 
tion whether the preliminary decree, 
confines, as the learned counsel for the 
appellant-defendant No. 4 submits, ac- 
counting to the claims made by and 
against individual parties mentioned 
in the preliminary- decree. He urges 
that it cannot be extended to all parties, 
including the defendant No. 4, if the 
terms of the preliminary decree are 
binding. The contention is based on the 
wel] recognised proposition that a final 
decree cannot amend or go behind the 
preliminary decree on a matter deter- 
mined by the preliminary decree.” 


5. We have considered the respective 
contentions by the: learned counse] for 
the parties. It may be pointed out that 
the provisions contained in Order 20 
Rule 18 C. P.C. do not help the appel- 
lants. What is provided under -the said 
provisions. is the procedure for effecting 
the partition of property when the Court 
passes a decree for partition or for the 
separate possession of a share therein. 
It may be noticed that after a prelimi- 
nary decree has been passed in a parti- 


tion suit, the proper course forpr the 
plaintiff desiring an absolute separation 
of his share is to apply for a fina] de- 
cree and nct to bring a fresh suit for 


that purpose. In the instant case, on the 
agreement of the parties, the final de- 
cree passed by the trial court has been 
set aside. Shri Kailash Chand Sood, 
Advocate, was appointed as an umpire to 
effect the partition. The partition sug- 
gested by the umpire has been accepted 
by the parties. A perusa] of the plaint 
shows that in the prayer clause the 
plaintiff hag claimed a decree for right to 
enforce partition of the property in dis- 


pute. The trial court has also passed a 
preliminary decree for right to enforce 
partition by metes and bounds of the 


property to the extent of half share in 
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favour of the plaintiff. As such, the 
court under Order 20, Rule 18 C.P.C. 
has otherwise also powers to give ‘such 
further directions as may be required. In 
‘jour view, the preliminary decree im- 
plies that the partition ig to be enforced 
by meteg and bounds meaning thereby 
that possession of the share allotted to 
the plaintiff is to be delivered. The afore- 
said view is fully supported by the de- 
cisions and commentary referred to above, 
as pointed out by the learned counsel 
for the plaintiff. | i 

6. For the foregoing reasons, we are 
of the view that the plaintiff is entitled 
to the exclusive possession of the portion 
that has fallen to her share. Accordingly 
the relief for the possession of the por- 


_|tion that has fallen to the share of the) 


plaintiff, according to the report of the 
_|umpire,.can be given to the plaintiff in 
the final decree.. The parties shal] also 
be bound by the terms and conditions, as 
refiected in the report of the umpire. 
The report of the umpire and the map 
‘attached thereto shall also form part of 
‘the final decree. The appea] is accord- 
ingly .disposed of but with no order as to 
costs, 

Order accordingly. 
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Mohinder Kumar Sood, Petitioner v. 


H. P. Public Service Commission and 
others, Respondents. 
Civil Writ Petn. No. 338 of 1981, D/- 


20-4-1982. 


(A) Constitution of India, Articles 309, 
234, 15, 29 and 16 — Himachal Pradesh 
Judicial Service Rules 1973, Part II-B, 
Rule 5 (9), clause (ii) Proviso — Reser- 
vation of seats in judicial service for ex- 
servicemen — Consultation with High 
Court and State Public Service Commis- 
sion — Rules are valid — (Ex-Service- 
men (Reservation of Vacancies in H. P. 
Judicial Service) Rules, 1981; Pre.) 


The reservation of seats in favour of 
ex-servicemen is valid. The High Court 
had been consulted and it had agreed 
that there should be reservation for 
Scheduled Castes, Scheduled Tribes, and 
other backward classes. This decision 
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was in consonance with the principles 
enshrined in the Constitution for the 


upliftment of these classes. The only 
discretion left to the Government was 
about the extent of reservation. This 


extent was likely to vary from time to 
time in view of the economic develop- 
ment of various communities with the 
passage of time.. It is the State which 
has the means of finding out the extent 
of handicap suffered by various classes 
and, therefore, is, in a position to fairly 
conclude the extent of- reservation which 
may be required ‘by each class. In this 
view of the matter it cannot be said that 
the High Court has abdicated its powers 
or functions. Case law discussed. . 
(Para 11) 


It could not be contended that ex-ser- 
vicemen by no stretch of imagination 
can be called a backward class and sono 
reservation can be made for them in 


terms of Part II-B, Rule 5 (9), CL H- 


Proviso. The connotation “socially and 
educationally backward classes of citi- 
zens” applies equally to Article 15 as 
well as to Article 29 (2). - 


The term “backward class of citizens” 
has also been used in clause (4) of Art. 16 
which guarantees: equality of opportunity 
in matters of public employment. This 
clause enables the States to make provi- 
sions to make reservations for appoint- 
ment of posts in. favour of any back- 
ward class of citizens which in the 
opinion of the State is not adequately 
represented in the services under the 
State. The proviso to clause (ii) to sub- 
rule (9) of Rule'5 uses the term “other 
backward classes’. This term will cover 
all "backward classes” referred to in 


Article 15 (4) and Article 16 (4)... AIR 
1977 Junj & Har, 56 (FB), Foll. 

l i (Para 15) 

(B) Constitution of India, Arts. 341, 


342, 16 — H. P. J udicia] Service Rules, 
1973, Part III-B, Rule 5 (9), clause (ii) 
Proviso — Reservation of seats in 
judicial. service for Scheduled 
Castes and Scheduled Tribes candidates — 
Advertisement issued restricting reser- 
vation .of seats for persons belonging to 
State of H.P. oniy — Reservation is 
valid. 

Clause (1) of ' Article 16 guarantees 
eque] opportunity for al] citizens in 
matters relating to employment or ap- 
pointment to any office under the State. 
Clause (2) of this Article prohibits dis- 
crimination between citizens on grounds 
only, inter alia, of place of birth or re- 


(Paras 13, 14). 
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sidence. However, 
Article is a proviso and creates an ex- 
ception. In the instant case the State 
issued g circular dated 17th August 1981 
pointing out for proper weightage in the 
_+ State services being not given to the 
Scheduled Castes and Scheduled Tribes. 
Therefore, the order rescricting the re- 
servations to the Scheduled Castes and 
Scheduled Tribes belonging to State of 
H. P. only is saved by Article 16 (4) of 
the Constitution ang cannot be struck 
down. (Para 20) 


(C) Constitution of India, Article 226 
~ H.P, Judicia} Service Rules, 1973, 
Part W-B, Rule 5 (9) Clause (ii) Pro- 
viso — Appointment for judicial post — 
Conduct of examinations — Candidates 
appearing for exam. not provided with 
Bare text of Hindu Marriage Act with 
latest and major ‘amendments — Under 
rules candidates were ertitled to such 
Bare Acts — Held, that the examination 
of the candidates in paper relating to 
Hindu Marriage Act was not fair — 
Particular examination quashed and 
Public Service Commissien was directed 
to hold fresh examination ip that’ sub- 


ject. . | (Para 29) 
Cases Referred: Chronologica] Paras 
AIR 1982 SC 149 8 


AIR 1982 SC 710: 1982 Cri LJ 340 `. 12 
1981 Lab, IC 1345: (198) 1 Sery LR 

170 19 
AIR 1977 Punj & Har 56 : (1977) 1 Serv 

LR 77: 1977 Lab IC 353 (FB) 15 
ILR (1976) 1 Puny & Har 769 19 
AIR 1974 SC 1660: 1974 Tax LR 2017 12 
ATR 1972 SC 1168:1972 Tax LR 1861 12 
AIR 1971 SC 1762 . 14 
AIR 1970 SC 370 8 


Kapi] Dey Sood, and Deepak Gupta, 
for Petitioner; Inder Singh, Advocate 
ara and D. K. Khanna, for Respon- 

ents. 


V. D. MISRA, C. J.:— The last ex- 
amination for recruitment to the Hima- 
chal Pradesh Judicia] Service (referred 
to as the Service) was held by the 
Himachal Pradesh Publie Service Com- 
missloyn (referred to as the Commission) 
in 1975. In this examination 19 candi- 
dates were selected and eppointed to the 
Service. Thereafter from time to time 
the’ High Court asked the State Govern- 
ment for recruitment of more persons to 
the Service to fil] vacancies in the Ser- 
vice. The Commission issued an ad- 
vertisement inviting applications for the 
competitive examination. The advertise- 
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ment appeared in the newspapers on 
lst January, 1980. As this advertise- 
ment was found to be defective, it was 
withdrawn by the Commission. Another 
advertisement in October, 1980 was issu- 
ed by the Commission for recruitment of 
9 persons to the Service. As many as 
8 seats were reserved for Scheduled 
Castes, Scheduled Tribes and Ex-service- 
men. The examination was proposed toa 
be held on 22nd December, 1980. Before 
the examination coulgd be held, one 
Ravinder Singh Dhaulta challenged the 
reservation by C. W.P. No. 202 of 1980. 
The State conceded that there was a 
mistake in making reservation for the 
Ex-servicem2n since there was no provi- — 
sion for such reservation. Oy 4th De- 
cember, 1980, the examination was coun~ 
termanded. 


2. At the request of the High Court 
the State Government asked the Com- 
mission to hold the necessary examina- 
tion for filling 12 posts in the Service. 
An advertisement was issued in August, 
1981 by the Commission. Two vacancies 
were reserved for Scheduleg Castes, two 
for Scheduled Tribes, and one for Ex- 
servicemen. The examination was an- 
nounced for 5th, 6th and 7th November, 
1981 at Simla. The examination has 
been held. As many as 500 persons are 
stated to have taken the examination. 
Mohinder Kumar, petitioner, is one of 


them. By this writ petition he chal- 
lenges the reservation as well as the 
manner in which the examination was 


held. 
3. Mr. Kapil Dey Sood, learned coun- 


' sel for the petitioner, has raised—three 


contentions. The first is that the reser- 
vation made for Ex-servicemen vide Ex- 
Servicemen (Reservation of Vancancies 
in Himachal Pradesh Judicial Service) 
Rules, 1981 (referred to as Rules of 1981) 
is illegaj since there was no consultation 
In terms of Article 234 of the- Constitu- 
tion between the State Government and 
the High Court as wel] as the Commis- 
sion. -The second contention is that the 
reservation in respect of Scheduled 
Castes and Scheduled Tribes has been 
made only in respect of persons residents 
of the State of Himachal Pradesh which 
could not be done. The third contention 
is that the examination was not conduct- 
ed properly inasmuch as bare Acts, which 
under the rules have to be supplied to 
the examinees, were not supplied in time, 
and that the Hindu Marriage Act sup- 
plied to the examinees was an out-dated 


E 
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one and did not have the latest amend- 
ments. We will now deal with each of 
these contentions, 


CONSULTATION, | 


4. Before we consider the contention 
of the parties it is necessary to record 
some relevant facts. The Demobilized 
Indian Armed Forces  (Resrevation of 
vancancies in the Himachal Pradesh Judi- 
cia] Service) Rules, 1975 were notified on 
28th April, 1975. These were to remain 
in force for a period of five years. These 
automatically lapsed in April, 1980. The 
advertisement issued in October, 1980 
providing for reservation of the Ex-ser- 
vicemen was withdrawn when the Gov- 
ernment realised that there were no. 
rules in force for making such a reser- 
vation. Since the State Government was 
interested in making reservation for Ex- 
servicemen, it wrote a letter (Annexure 
R-3/A).to the Registrar of the High Court, 
A similar letter was written, to Secretary 
to the Commission. The relevant part.o 
the letter reads: 


“It is proposed fo extend these rules 
upto 31st December, 1982, as per draft 
amendment (copy enclosed). It is re- 
quested that approval of the High Court/ 
Public Service Commission may kindly 
be obtained and conveyed to this depart- 
ment immediately.” 


The proposed amendment was of sub- 
rule (2) of Rule 1. of the aforementioned 
Rules of 1975. The amendment reads: 


*(2) These shal] come into force on the 
28th day of April, 1975, and shall not 
remain in force after the 3lst day of 
-December, 1982.” 


The matter was considered by the High 
Court which; after careful consideration 
of the existing reservations, opined 
“that it would not be inthe interest of 
Judiciary to agree to any further reser- 
vation.” However, the Commission ex- 
pressed its approva] for the reservation, 


5. In order to consider the question of 
reservation for the Ex-servicemen, the 
Government held a meeting of some offi- 
cers to which the Secretary to the Com- 
mission aS well as the Secretary (Law) to 
the Government were invited. The meet- 
ing was held under the chairmanship of the 
Chief Secretary (Annexure R-i/H, dated 
29th June, 1981). The additional affi- 
davit dated ist April, 1982 filed by the 
Commission reveals that in this meeting 
the opinion of the High Court, already 


i 
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expressed, was taken note of though no 


one from the High Court was invited to 


take part in the meeting. As a result of 
this meeting the: Rules of 1981 were 
notified on Ist August, 1981: Copies of 
this notification were duly sent to the 
Registrar of the) High Court as -wel] as 
to the Secretary: to the Commission. The 
High Court expressed its concern on the 
Government making further reservations 
despite the opinion expressed by the 
High Court. The Secretary to the Com- 


“mission vide letter dated 15th September, 


1981 (Annexure R-1/J) wrote to the Gov- 
ernment that “the Commission has — de- 
sired to know the circumstances under 
which the constitutional requirement of 
consultations with the Commission was 
dispensed. with.”, The Government vide 
letter dated 12th’ November, 1981 (An-~ 
nexure R-1/K) informed the Commission 
that “the decision to notify the Ex-ser« 
vicemen (Reservation of Vancancies in 
the Himachal Pradesh Judicial Service) 
Rules, 1981 was taken in a meeting held 
on 2nd July, 1981 under the chairman- 
Ship of the Chief Secretary which was 
‘also attended byi you. Since the- afore- 
said rules had to be notified immediately 
due to certain ‘administrative reasons, 
formal concurrence of the: Commission 
I am, therefore, 
to request yoy that ex-post-facto ap- 
prova] of the Commission may now 
kindly be obtained in the matter.” By 
letter dated 15th: December, 1981 (An- 
mexure R-1/L) the Commission conveyed 
its ex-post-facto approval as desired by 
the Government, — : | 


6. Now the new Rules of 1981 ara 
not an amendment to the previous Rules 
of 1975 aS was proposed by the Govern- 
ment. Indeed, they are practically a 
new set of rules, 


7. The stand o3 the Government on 
the question of consultation with the 
High Court, as disclosed in the additional 
affidavit dated Ist April, 1982 filed by the 
Government, is, as follows: l 

“As regards consultation with the High 
Court, since the' High Court had already 
conveyed its disagreement to the Gov- 
ernment’s proposal to extend the De- 
mobilized Indian Armed Forces (Reser- 
vation of Vacancies in the H. P. Judiciaf 
Service) Rules, 1975, the High Court was 
not again consulted when the Ex-Ser- 
vicemen (Reservation of | Vacan- 
cies in the H. P. Judicial Service) 
Rules, 1981 -were notified, ag both these 


(e 
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sets of Rules had the same intention viz. - 


the intention to provide reservation for 
ex-servicemen in the H. P. Judicial Ser- 
vice, and the views cf the High Court 
P this matter had already been solicit- 
ed.” 


8 We must record at 
the learned Advocate General straight- 
way conceded, and in our opinion right- 
ly, that there has been no consultation 
at all between the Gevernment and the 
High Court in respect of the Rules of 
1981. Indeed, what is ‘consultation’ is no 
more res integra. In = number of deci- 
sions the Supreme Ccurt had occasions 
to refer ‘to this question. In S. P. Gupta 
v. President of India, AIR 1982 SC 149, 
a Bench of seven Judges of the Supreme 
Court had .oceasion to consider, amongst 
others, the import of he word ‘consulta- 
tion’ appearing in varinus Articles of the 
Constitution. The earlier decision of the 
Supreme Court in Chenderg Mouleshwar 
Prasad v. Patna High Court, AIR 1970 
SC 370 was inter alia reiterated. It was 
held that consultatiog is not a mere 
formality of asking the opinion of an- 
other but there has to be full and effec- 
tive consultation by each party making 
their respective points of view known to 


each other and then discussing and ex-- 


amining their relative merits of the view. 

9. The contention now raised by 
. the learned Advocate General before us 
ig that no consultation was necessary. It 
‘is submitteq that- the Government has 
the power to make the .reservation under 
the Constitution witheut consulting the 
High Court. Reference is made to Ss. 14, 
15 (4) and 16 (4) to show that the Gov- 
ernment can at any {ime make any re- 
servation without consalting anyone. It is 
pointed out that unlixe Art. 309 read 
with Art. 234, which requires consultation 
with the High Court as wel] as the State 
Public Service Commission before any 
rule relating to the appointments can be 
made. Arts. 14 to 16 -are not subject to 
other provisions of the Constitution. We 
need not test this contention in view of 
the next contention vith which we are 
inclined to agree, 


10. It is also contended py the learn- 
ed Advocate’ General chat in the Hima- 
cha] Pradesh Judicis . Service Rules, 
1973 which were.framed after consulta- 
tion with the High Court, a provision 
has been made for meking the reserva- 
tions. Our attention. has been drawn to 
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clause Gi) of sub-rule (9) of Rule 5, 

Part III-B. This sub-rule reads: 

"9 Gj) xxxxxx £ 
(ti) Candidates wil] be selected for 


appointment strictly in the order in 
which they have been placed by the 


Commission in the list of those who have. 


qualified under sub-rule (8) of Part III-B. 
Provided that the selection of candi- 
dates belonging to the Scheduled Castes/ 
Tribes and other backward classes in the 
order of merit inter se shall be made 
against the vacancies reserved for them 
and in the manner prescribed by Gov- 
ernment from time to time. . 

XXXXXX” 

The: proviso leaves no doubt that vacan- 
cies for Scheduled Castes, Scheduled 
Tribes, ang other backward classes Yan 
be reserved. The manner of reservation 
has, however, been left to the Govern- 
ment. It can be prescribed from time to 
time. . 

11. It is contended by Mr. Sood that 
the proviso should be struck down as 
illegal since it amounts to abdication of 
the powers of the High Court in favour 
of the Government. We are not impress- 
ed by this 
had been consulted and it hag agreed 
that there should be reservation for 
Schéduleq Castes, Scheduled Tribes, and 
other backward classes. This decision 
was in consonance with the principles 
enshrined in the Constitution for the up- 
liftment of these classes. The only dis- 
cretion left to the Government was about 
the extent of reservation.. This extent 
was likely to vary from time to time in 
View of the economic development of 
various communities with the passage of 
time. It is the State which has the means 
of finding out the extent of handicap 
suffered by various classes and, there- 
fore, iş in a position tọ fairly conclude 
the extent of reservation which may be 
required by each class. In this view of 
the matter it cannot be said that the 
High Court has abdicated its powers or 
functions. 


12. In A. K. Roy.v. Union of India, 
AIR 1982 SC 710 an Act was challenged 
on the ground of excessive delegation 
since it provided for levying taxes at 
such rates aS may be prescribed by the 
State Government not exceeding the 
maximum prescribed. Chief Justice 
.Chandrachud, speaking for the majority 
‘while . approving the Court's earlier deci- 


contention. The High Court; 
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sion in Sita Ram Bishamber Dass v. 
State of U. P., AIR 1972 SC 1168, quoted 
with approval the following observations 
of Hegde, J. :— 
“However much one 
the “New Despotism” of the executive, 
the very complexity of the modern 
-society ang the demand it makes on its 
Government have set in motion forces 
which have made it absolutely necessary 
for the legislatures to entrust more and 
more powers to the executiye. Text book 
doctrines evolved in 
have become out of date.” 


The observations of Khanna, J., in Gwa- 
lior Rayon Silk Manufacturing (Wvsg.) 
Co. Lid. v. Asstt. Commr. of Sales Tax. 
AIR 1974 SC 1660 were also quoted with 
approval. Khanna, J., had observed that 
the growth of the legislative power of 
the executive is a significant develop- 
ment of the twentieth century and that 
provision was, therefore, made fop dele~ 
gated legislation to obtain flexibility, 
elasticity, expedition and opportunity for 
experimentation. 

13. Mr. Sood then contends that ex- 
service-men by no stretch of imagination 
can be calleg a backward class and so no 
reservation can be made for them in 
terms of the said proviso to clause (ii) to 
sub-rule (9) of Rule 3, Part III-B. 

14. It is Art. 15 which prohibits dis- 
cirimination on the ground of religion, 
race, caste, sex, place of birth or any of 
them. Its present cl. (4) was added by 
the Constitution (First- Amendment) Act, 
1951. This clause reads: 

“Nothing in this article or in clause (2) 
of Article 29 shal] prevent the State from 
making any special provision for the 
advancement of any socially and educa- 
tionally backward classes of citizens or 
for the Scheduled Castes and the Sche- 
duled Tribes,” 


Clause (2) of Art. 29 lays down: 

“No citizen shall be denied admission 

into any educational institution main- 
tained by the State or receiving aid out 
of the State funds on grounds only of 
religion, race, caste, language or any of 
them.” 
In other words, the connotation ‘socially 
and educationally backward classes of 
citizens’ applies equally to Art. 15 as 
well as to Art. 29 (2). Its import came 
to be considered in D. N. Chanchala. v. 
State of Mysore, AIR 1971 SC 1762 at 
p. 1775. - Shelat; J., speaking for the 
majority, observed: 


might deplore 
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“The principle underlying Art. 15 (4) 
is that a preferentia] treatment can 
validly be given because the socially 
and educationally backward classes need 
it, so that in course of time they stand 
in equal position with the more advanc- 
ed sections of the society. It would not 
in anyway be improper if that principle 
were also to be applied to those who are 
handicapped but do not fall under Arti- 
cle 15 (4). It is on such a principle that 
reservation for children of Defence Per- 
sonnel and Ex-Defence Personne] ap- 
pears to have been upheld. The criteria 
for such reservation is that those serving 
in the Defence forces or those who had 
so served are and were at q disadvantage 
in giving education to their children 
since they had to live, while discharging 
their duties, in difficult places where 
Norma] facilities available elsewhere are 
and were not available.” 


15. The term ‘backward class of citi- 
zens’ has also been: used in clause (4) of 
Art. 16 which guarantees equality of 
opportunity in matters of public employ- 
ment, This clause enables the State to 
make provisions to make reservations 
for appointment of posts in favour of 
any backward class of citizens which in 
the opinion of the State is not adequately 
represented in the services under the 
State. It will be noticed that the afore- 
mentioned proviso to cl. (ii) to sub-r. (9) 
of Rule 5 uses the term ‘other backward 
classes’. This term wil] cover all ‘back- 
ward classes’ referred fo in Art. 15 (4) 
and Art. 16 (4). In Jagdish Rai v. State 
of Haryana, (1977) 1 Serv LR 77: (AIR 
1977 Pun; and Har. 56), the Ful] Bench 
of the Punjab and Haryana High Court 
was called upon to determine whether 
the reservation of vacancies for ex-arm- 
ed forces personnel is constitutionally 
valid or not. After reviewing the existing 
case law, the Bench up-held the reserva- 
tion with the following observations: (at 
p. 61): | 

it must be said that while the best 
and the most meritorious of those seek- 
ing appointment under the State should 
be selected, it is also equally fair and 
equitable that a just proportion of the 
posts should be given to those who, be- 
cause of a peculiar handicap, may not 
stand a chance against those not so 
handicapped. It would be an extension of 
the principle of Art. 16 (4) to those that 
do not fall under Art. 16 (4). Defence 
Personne] who on account of their ser- 
vice with. the Army, the Navy and the 


ca 
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Air Force over the years have lost op- 
portunities for entering Government 
service and have also lost contact with 
ordinary civilian life, may find it ex- 
tremely difficult, on demobilisation, to 
compete with civilians for civilian jobs, 
despite the qualities of discipline, sacri- 
fice, sense of public duty, initiative, 
loyalty and leadership which they would 
have undoubtedly acquired as members 
of the Defence Forces. The State has an 
undoubteg obligation to provide employ- 
ment to Ex-Servicemen who have faith- 
fully served the interests of the country’s 
security, ready to risk their lives. The. 
State has an obligation to protect them 
from the competition o; civilian applic- 
ants against. whom they may not stand 
a chance for reasons already mentioned. 
The State is, therefore, *ustified in classi- 
fying them separately as a source of re- 
cruitment and reserving posts for them.” 
We are in respectful agreement with this 
decision. 


RESERVATIONS. 


16. Mr. Sood submits that according 
to the advertisement -eservations have 
been made for Scheduled Castes and 
Scheduled Tribes belonging to the State 
of Himachal Pradesh only. It is contend- 


ed that no such reservation could be 
made since the reservations, if any, 
should have been made for Scheduled 


Castes and Scheduled Tribes generally. 

17. It is not the case of the petitioner 
that any person belonging to Scheduled 
Castes or Scheduled ‘Tribes of other 
States has been prevented from taking 
the examination, Indeel no difference 
has been made between the Scheduled 
Castes and Scheduled Tribes of this State 
and of other States as regards the con- 
cession in the examination fee. The re- 
sults have not yet been announced and 
it cannot be said whether any Scheduled 
Caste/Scheduled Tribe candidate belong- 
ing to other States has qualified and has 
got more marks than the Scheduled 
Caste/Scheduled Tribe candidates belong- 
ing to the State of Hinachaj Pradesh. 
The question, therefore, seems to us to 
be hypothetical] only. 

18. Admittedly Scheculed Castes and 
Scheduled Tribes have been declareq by 
the President under Arts. 341 and 342 of 
the Constitution with reference to each 
State. The  Constituto, (Scheduled 
Castes) Order, 1950 lays down the vari- 
ous castes which have Seen declared as 
Scheduleg Castes in resp2ct of each State. 
Similarly the Constitucion (Scheduled 


‘gard to Scheduled Tribes. 


“” 


H. P. 83 


Castes) (Union Territories) Order, 1951 
specifies the castes declared as Scheduled 
Castes in respect of each Union Territory. 
Similar order has - been made with re- 
Our attention 
has been drawn to a circular dated 17th 
August, 1981 issued by the State Gov- 
ernment of Himachal Pradesh. It records 
that an opinion has been formed by the 
State Government that proper weightage 
for the Sckeduled Castes ang Scheduled 
Tribes of Himachal Pradesh has not been 
given in this State. It is also pointed out 
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that various States have - confined the 
reservation in theip services to | 
the Scheduled Castes and Sche- 
duled Tribes belonging to them 


only. For these reasons the Government 
of Himachal Pradesh decided that the 
reservation for Scheduled Castes and 
Scheduled Tribes in Himachal Pradesh 
shal] be confined only to persons belong- 
ing to Scheduled Castes and Scheduled 
Tribes of this State, 


19. Mr. Sood relies on P. M. Muni 
Reddy v. Karnataka Public Service 
Commission, (1982) 1 Sery LR 170: (1981 
Lab IC 1345), a judgment of a single 
Judge of the Karnataka High Court, in 
support of the contention that no such 
reservation could be made. In that case 
the petitioner belonged to a ‘Konda 
Reddies’ tribe of Tamil Nadu. Posts of 
lecturers were advertised by the Karna- 
taka Public Service Commission. One of 
the posts was reserved for Scheduled 
Tribes. However, no one was appointed 
against that post. The petitioner contend- 
ed that he was entitled to be appointed. 
According to the stand taken by the 
State Public Service Commission, the 
petitioner was entitled to be appointed. 
However, the Government diq not take 
any specific stand in their reply but at 
the time of arguments supported the 
contention of thé private respondent 
that a Scheduled Tribe of an outside 
State could not be appointed. Reliance 
was placed on the provisions of Arts. 341 
and 342 of the Constitution. It may be 
noticed that the State Government had 
not restricted the reservation to Sche- 
duled Castes and Scheduleq Tribes be- 
longing to that State only. In these cir- 
cumstances it was held that the petitioner 
was entitled to be selected against one 7 
of the posts in the service reserved in 
favour of Scheduled Tribes. The learned 
single Judge, after holding that as far as 
the Union Government is concerned 
there could be no. doubt. (and it was not 
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disputed) that ag regards eligibility ` for 
selection against posts reserved in favour 
of Scheduled Castes and Scheduled 
Tribes, the eligibility could not be re- 
stricted in favour of Scheduled Castes 
and Scheduled Tribes belonging to any 
particular State or region, observed: 


“In my view, the position in the States 
would not be different, unless any State 
chooses to restrict the reservation of 
posts in the services of that State to per- 
sons declared as belonging to Scheduled 
Castes or Scheduled Tribes for the State 


-only if it is possible for the State to do 
so without violating the provisions ‘of 
Arts. 14, 16 (1) and 16 (2) which pro- 


hibit discrimination on the ground of 
residence etc. ang Art. 16 (3) which em- 
powers only the Parliament to prescribe 
residence as one of the qualifications; on 
which J do not express any opinion as 
such a question does not arise for con- 
sideration in this petition, the. benefit of 
reservation of posts made in favour of 
persons belonging [to Scheduled Castes 
and Scheduled Tribes in one State with- 
out any restrictive clause is available to 
all persons belonging to Scheduled 
Castes and Scheduled Tribes, irrespective 
of the State to which they belong.” 

This judgment is obviously of no help 
to the petitioner. On the other hang our 
atlention has been drawn to a Division 
Bench judgment of Punjab and Haryana 
High Court: reported in ILR (1976) 1 
Pun; and Har 769, V. B. Singh v. State 
of Punjab, wherein it was held that any 
reservation of appointments made in 
favour of Tribes specified in the Sche- 
dule to the Scheduled Castes Order in 
relation to any particular State is not 
violative of Art. 16 (2). Such a provision 
was held to be protected by Art. 16 (4) 
even if it be discriminatory on the basis 
of place of birth or residence, 


20. Clause (1) of Art. 16 guarantees 
equal opportunity forall citizens in 
matters relating to employment or ap- 
jpointment to any office under the State. 
Cl. (2) of this Article prohibits discri- 
mination between citizens on grounds 
only, inter alia, of placeg of birth or resi- 
dence. However, cl. (4) of this Article is 
a proviso and creates an exception. This 
clause reads: . 


*(4) Nothing in this article shall pre- 
vent the State from making any provi- 
sion for the reservation of appointments 
or posts in favour of any backward class 
of. citizens which, in the opinion of. the 
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State ig hot adequately represented in 
the services under the State.” 


As already pointed out, the State has 
issued a circular dated 17th Aug., 1981 


pointing out for proper weight- 
age in the State services be- 
Ing hot given to the Scheduled 


Castes and Scheduled Tribes. Therefore, 
the order restricting the reservations to 
the Scheduled Castes and Scheduled 
Tribes belonging to this State only is 
saved by Art. 16 (4) of the Constitution 
and cannot be struck down. 


: EXAMINATION. 


21. One of the grievances of the peti- - 
tioner is that on 5th Nov., 1981 the candi- 
dates were not given the bare Acts to 
which they were entitled. It is stated 
that the examination wag due to start at 
10-30 A. M. The petitioner was requited 
to take the examination at S. D. School, 
Simla, which was centre No. 2. At this 
centre the number of the candidates was 
105. The. candidates demandeg bare Acts 
but the Superintendent of the examina- 
tion announced that he did not have the 
same. Candidates refused to sit for the 
examination and a pandemonium result- 
ed. The question papers had been taken 
out of the sealed cover at 10-25 A. M. 
and given to the invigilators. Some of 
the students are stated to have got up 
from their seats and came out of the 
examination hall. It was at 12 noon when 
the examination started. During this 
interval, it is alleged, some of the candi- 
dates had the opportunity to prepare the 
answers. The Commission does not dis- 
pute that the examination was to start 
at 10-30 A. M. at centre No. 2 but in fact 
it started at. about 12 noon. It is stated 
that there were 103 candidates. The re- 
port of the Superintendent of the ex- 
amination (Annexure R-1/A) records 
what happened. It states that it was at 
10-25 A. M. that the question paper 
packets were opened and question 
papers handed over to the invigilators 
for distribution. As the question papers 
were about to be distributed g féw candi- 
dates got up from their seats and asked 
for complete set of books first before the 
question papers were handed over to 
them. They also instigated others to walk 
out of the examination hall. The Superin- 
tendent immediately reporteqg the mat- 
ter to the Secretary of the. Commission 
who came to the centre with additional 
stock of books. Thereafter the examina- 
tion was conducted late by 1'/« hours, -- 
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-22. Now the reply of the Commission 
as wel] as the report of :he Superitendent 
is completely silent about the fact whe- 
ther any bare acts were available with 
the Superintendent -at 30-30 A. M. It is 
‘also not stated as to how the Superir.ten- 
dent trieg to meet the demand of the 
candidates. It may be elarified that it is 
not the case of the Commission that the 
demand was unjustified. Indeed, it is 
conceded that according to the rules the 
candidates were entitled to the bare Acts. 
Though during arguments Mr. Khanna, 
learned counsel for the Commission, 
submitteq that there were some Acts 
available but we canno- accept his word 
since there is nothing cn the recorc be- 
fore us to support his submission. 


_ 23. We may also at this stage point 
out that it is the Secrezary, Mrs. Asha 
Sarup, of the Commission who has filed 
the reply affidavit on behalf of the Com- 
mission. She is complstely silent as to 
what happened at certre No. 2 which 
she had to visit on 5th Nov., 1981 bezause 
of the situation created by the candi- 
dates. In the reply complete reliarce is 
placed on the report (annexure R-A1/A) 
of the Superintendent. This report is of 
7th Nov., 1981, that is wo days after the 
examination. Why this report was sub- 
mitted on 7th Nov. and not on 5th cr 6th 
Nov., 1981 is not clear from the record. 
We had inquired from Mr. Khanna whe- 
ther Secretary had submitted any 
report to the Commission about the inci- 
dent of 5th Nov., 198 or had made a 
record of what she had seen at centre 
No. 2. We are informed that no such re- 
` cord was made nor anz report submitted 
to the Commission by the Secretary.. We 
would have expected from a vere re- 
sponsible person like the 
the Commission to give ys as to what 
She had done at centre No. 2 and what 
were the reasons for the delay in start- 
ing the examination. 

. 24, It is not denied that the examina- 
tion at the other centres at Simla siarted 
at 10-30 A. M. It is, Kowever, submitted 


that according to the zules no candidate ` 


was allowed to leave. the examination 
hall before half of the time of the ex- 
amination was over. Our attention has 
b2en invited to the instructions issued to 
the Superintendents ag well as the in- 
vigilators on this aspect. We have, there- 
fore, no reason to. conclude that any 
candidate from the other centres was 
able to come to centre No. 2 wih the 
question paper and inorm some of the 


Mohirder Kumar v, H. P. P. S. Commission (FB) 


Secretary of . 


H. P. 85 


candidates about the questions. -The peti- 
tioner alleges: ”The- petitioner learns 
that some of the question papers were 
already wiih the candidates along with 
answer books and they had attempted 
some of the questions between 10-30 A.M. 
and 12 P.M. outside the examination hall 
with the help of commentaries.” . | 
This indeed is g vague allegation. Evi- 
dently the petitioner diq not see any 
candidate writing any answer outside 
the examination ,hall. The  petitioner’s 
learning about it only amounts to per- 
haps some rumours which might have 
become current because of: the pandemo- 
nium. We may at this stage record that 
the Commission in its reply, as wel} as 
the Superintendent in its report, have 
unnecessarily cast aspersions on the can- 
didates asking for the bare Acts by sug- 
gesting that they had al] conspireq and 
had pre-planned to disturh the examina- 
tion to get it postponed. The Commission 
forgets that it was the right of each candi- 
date to have the bare Acts ac- 
cording to the rules and it ~ was 
the duty of the Commission to ensure 
that these were available to the candi- 
dates by the time the question papers 
were distributed. The laxity of the Com- 
mission ig evident from their admission 
that the copy of the Hindy Marriage Act 
supplied to the candidates did not have 
the amendments affected by the Marri- 
age Laws (Amendment) Act, 1976. It is 
indeed surprising that in a competition 
for the recruitment of future judicial 
officers the Commission diq not even 
bother to 2nsure that they were supplied 
bare Acts containing al] the amendments 
up-to-date. The facts speak for themselves 
and we make no further comments. 

- 25. Now the stand taken by the Com- | 


mission be better reproduced verbatim 


from its reply. It reads: 

“However, the Hindy Marriage Act 
supplied to the candidates did not con- 
tain the amendments of 1976. The candi- 
dates in al; the centres were, therefore, 
asked to answer-the relevant questions 
either with the help of the bare Acts as 
supplied to them or in accordance with 
the amended Jaw on the basis of their 
memory. It was made clear thatin either 
case their answer would be taken as 
correct by the Examiner who would be 
instructed accordingly. This annoumce- 
ment was made at al] the centrés and a 
copy of the instructions issued to the 
Examiner is annexed hereto as Anne- 
xure R-1-F.” AY aed 
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26. We find that the verification of 
this affidavit by the Secretary is “true to 
my persona] knowledge derived from the 


officia] record.” We asked Mr. Khanna. 


to produce the officia} record which 
.show that the announcements, as depos- 
ed to by the Secretary, were in fact made 
at each examination centre. We also ‘in- 
quired from him as to who had made 
the announcements, and at what time and 
under what authority were these made. 
Mr. Khanna was umable to show us any 
record containing these facts. Of course, 
an announcement could be made either 


by the Secretary of the Commission or- 


by the Superintendents of each examina- 
tion centre. But before such an an- 
nouncement could be made the Commis- 
sion hag to authorise it. It would indeed 
be necessary for the Commission to first 
realise that the bare Acts supplied to the 
students did not contain. the necessary 
amendments and only then a decision 
could be taken to make the announce- 
ments. Annexure R~1/F, which is refer- 
red to in the reply, is only a letter ad- 
dressed by the Secretary to the examiner 
on 18-11-1981, that is about 11 days after 
the examination. The relevant part of 
the letter reads: g 


“Some of the candidates pointed out 
that there had been major amendments 
in 1976 and that the latest Act haq to be 
provided to the candidates. It was, there- 
fore, decided by the Commission that the 
replies given by the candidates according 
to the Act provided by us, may be treat- 
ed as correct. Also, if the candidates 
have, on the basis of their memory, re- 
plied correctly in accordance with the 
amendments having taken place after 
1963, the same may please also be treated 
as correct forpr the purposes of evalua- 
tion.” 


27. There is nothing in this letter’ to 
show that any announcement, as stated 
by the Secretary in her affidavit, was 
ever made. We may at this stage record 
that after we had reserved the’ judgment, 
affidavits of S/Shri P. B. Sharma, Under 
Secretary to the Commission, T. N. Ganju, 
Headmaster 5S. D, High School, Simla 
and R. S. Kataria, Headmaster D. A. V. 
High School, Simla, were filed. Before 
we dea] with these affidavits we may 
record that Shri P. B. Sharma had filed 
an additiona] affidavit on Ist April, 1982. 
In that affidavit no mention was made 
about the facts deposed to in the present 
affidavit. However, we would not hold 
anything against him on that score,. The 
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latest affidavit shows ‘that it was the 
Chairman of the Commission who- “took 
verba] decision that those who could 
answer the questions on the basis of 
their memory should be allowed to do 
so. Others should attempt on the basis of 
the Acts provided anq that the answers 
in both the cases would be taken to be 
correct. The Chairman also desired to 
address the Examiner in the matter”, 
Strangely enough, the decision was not 


recorded by either the Chairman or the 


Secretary or the Under Secretary. Even 
the Superintendents did not record the 
exact phraseology of the announcement 
made by them in ‘each centre. Apparent- 
ly the present affidavit by Shri P., B. 
Sharma is based on his memory of what 
he was told‘as well as about the an- 
nouncement made by him. There is an 
apparent contradiction between the letter 
written to the exarniner and the affidavit. 
The letter shows that if the answer given 
by a candidate on the basis of his me- 
mory is correct in accordance wit}, the 
amendment only then he wag to get the 
marks, The present affidavit does not 
show any such condition. We do not ex- 
pect that the Commission, which is a very 
responsible body and is entrusted. with 
important: competitive extminationg for 
recruitment to various services, should 
leave such important matters to the 
memory of the persons concerned who 
would come out after five months to say 
as to what was the announcement made, 


28. We may repeat that it hag not 
been explained to us that though the 
announcement was made on 6th Nov., 
1981, why it took about 11 days before a 
letter was written to the examiner since, 
ordinarily, the answer books are sent to 
an examiner immediately after the ex- 
amination is over. The decision convey- 
ed in the letter is indeed strange. If a 
candidate knew about the amendments 
and was not willing to answer the ques- 
tions with reference to the unamended 
Act supplied, he had entirely to depend 
on his memory. According to the afore- 
mentioned instructions given to the ex- 
aminer, it was only if the answer was 
correct according to the memory of a 
candidate that the candidate was to get 
the marks. If the memory of a 
candidate was to play a trick 
on him, he was to suffer. And 
this for no fault of his. And why should 
he suffer for the fault of the Commission 
which seems to be oblivious to the differ- 
ence between amended and unamended 


1982 


Acts. We cannot under any circum- 
stances hold that the examination of the 
candidates in the paper relating to Hindu 
Marriage Act was fair in any sense of 
the term. We are, therefore, constrained 
to hold that the examnation relating to 
Hindu Marriage Act being not faiy has 
to be quashed. _ A ; 

29. The petition is, therefore, partly 
allowed. The examination in Hindu 
Marriage Act is quasked. The Commis- 
sion is. directed to hol fresh examina- 
tion in paper Civil Lew-II since Hindu 
Marriage Act is one of the parts of that 
paper. The parties are left to bear their 
-jown costs, | ae 
` Petitton. partly allowed. 
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Civil P. C. (5 of 1905), Ss. 47, 49, O. 21, 
Ri. 15, 35 — Joint decree for actual pos- 
séssion of immoveable property in favour 
of four persons — One of the joint de- 
cree holders transferring his interest in 
subject matter of decree in favour of 
` judgment-debtoy — D2cree to the extent 
of interest so transferred stands extin- 
` guished — Bemaining decree holders 
cannot claim actual possession of decre- 
tal property, they can ge; only symbolic 
possession of their share in decretal 
property. 

There are certain natural. consequences 
„which follow when ore of the joint de- 
cree holders transfers or assigns his 
interest in the subject matter of the de- 
cree in favour of the judgment debtor 
and the executing court is bound to take 
alj such consequences into consideration 
while executing the decree. Thus, where 
a decree for actua] possession in respect 
of immovable property, was passed in 
favour of four persons 
fore the execution of decree one of the 
joint decree-holders transferred his inter- 
est in the subject matter of the decree in 
favour of the judgment-debtor, the de- 
cree to the extent ef the interest so 
transferred stood exfinguished and the 
execution could then He only to the ex- 
tent of the remaining decree. Another 
consequence of such transfer of interest 
made by one of the pint decree holders 
in favour of the jucgment-debtor was 
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that. the judgment-debtor became a co- 
Sharer in the decretal property along 
with the remaining decree holders, and 
since no co-sharer can claim actual pos- 
session of his undivided share as against 
another co-sharer, the remaining decree 
holders could get only symbolic posses- 
sion of their share in the decretal pro- 
perty and not actual possession. 
{Paras 10, 11) 
S. S. Kanwar, for Petitioners. 
ORDER :— This petition in revision 
filed under S. 115 of the Civil P. C. raises 
a simple but interesting question of law. 
2. The facts giving rise to this peti- 
tion do not appear to be in dispute and 
may be briefly sketched like this: 


3. S/Shri Raghunandan, 
Chand, Prakash Chand and Dewan 
Chand, respondents Nos. 1 to 4, were 
joint owners in equal shares of a piece 
of land measuring 3 kanals and 15 marlas 
comprised in Khasra ‘No. 472 as per 
jamabandi for the year 1962-63 of Tika 
and Mauza Moodlg Khas, Tehsi] Kangra. 
In the year 1968 these respondents filed 
a civil suit against the present petitioners 
for possession of a small area measuring 
3 sarshais only forming part of the afore- 
472 on the allegation 
that the petitioners had illegally en- 
croached upon this much portion of 
khasrg No. 472. A consent decree for pos- 
session in respect:of the area of 3 sar- 
shais forming part of Khasra ‘No. 472 as 
claimed in the suit, was passed in favour 
of the respondents on 7-12-1968, though 
the contention of the petitioners was 
that they had not encroached upon any 
part of khasra No. 472. 


4, Later, the respondents took out 
execution of the decree and prayed that 
they be put in actual possession of the 
decreta] land by demolition of the 
superstructure raised thereon by the ` 
petitioners. The executing court appoint- 
ed a local commissioner in order to as- 
certain whether the petitioners were in 
actua} possession of any portion of 
Khasra No. 472 and the local commis- 
sioner after taking measurement on the 
spot made a report. that an area measur- 
ing 1/2 Sarshais of the decretal land only 
was under the possession of the petition- 
ers and on which some construction had 
been raised. The respondents-decree 
holders wanted actua] possession of that 
area by demolition of the superstructure. 
The petitioners, however, raised an ob- 
jection that since the decree did not give 
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_ any direction regarding demolition of the 
superstructure, the executing court had 
no jurisdiction to erder demolition and 
to deliver possession of the land by de- 
molishing the superstructure. This ob- 
jection prevailed with the executing 
court, which vide its order. dated 19-5- 
1975, dismissed the execution petition, 
holding that the decree was inexecut- 
able since it gave no direction with re- 
spect to the demolition of the super- 
structure. 


5.. The respondent, preferred an ap- 
peal against the order of the’ executing 
court which was heard by the Additional 
District Judge, Dharmasala. The learned 
Additional District Judge did not agree 
with the view of the executing court that 
the decree was inexecutable and after 
holding that the decree was executable, 
he remanded the case to the executing 
eourt for executing the decree in ac- 
cordance with law. | 


& Here it may be pointegd out that 
during the pendency of the appeal before 
ihe Additional District Judge, one of the 
respondents, namely, Dewan Chand, re- 
spondent No. 4, transferred his undivid- 
ed 1/4th share in Khasra No. 472 of 
which the decreta} land formed part, in 
favour of the present petitioners. Re- 
spondent No. 4 further filed an applica- 
tion in the Court of the Additional Dis- 
trict Judge for bringing this fact to the 


notice of that Court. The learned Addi- . 


tional District Judge while commenting 
upon the effect of this transfer of his 
share: by respondent No. 4 in favour of 
the petitioner, made certain observations 
in his judgment accepting the. appeal. 
The material observations made by the 
learned Additiona] District Judge in this 
regard read:— 


“A+ this stage this Court is not con- 
cerned with the fact-as to in what mode 
the decree passeq in favour of the ap- 
pellants and respondent No. 4 could be 
executed, but the finding of the lower 
court that the decree had become in- 
executable in the present form ‘is wrong.” 
After the remand, the petitioners moved 
an application before the executing 
court bringing to its notice the fact that 
one of the decree holders, namely, re- 
spondent No. 4, had transferred his share 
in Khasra No. 472 in their favour and 
praying that in view. of this transfer, the 
remaining decree holders be delivered 
only symbolic possession and’ nog actual 
possession since the petitioners had also 
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become co-sharers of the decreta] land 
along with the other three decree holders, 
namely, respondents Nos. 1 to 3. 

T. The executing court, however, 
vide the impugned | order dateg 28-10- 
1980, rejected the plea: of the present 
petitioners ang directed issue of warrant 
for actual possession by demolition of 
the superstructure against the petitioners. 
I; is this order of: the executing court 
against which the present revision peti- 
tion has been filed., 

8. The respondents in spite of service 
of notice, did not care to put in appear- 
ance before this Cour; to oppose this 
petition which has, therefore, been heard 
ex parte. 

9. The impugned order shows that the 
executing court gave no independent 
thought of its own | to the proposition 
canvassed before it, namely, whether re- 
spondents Nos. 1 to 3 were stil] enti- 
tled to be put in actual possession in 
execution of the decree even though the 
4th decree holder, namely, Dewan Chand, 
respondent No. 4, had transferred _ his 
undivided 1/4th share’ in the decretal 
land in favour of the judgment-debtors, 
that is, the present petitioners or in such 
eventuality, the respondents Nos. 1 to 3 
were entitled to only symbolic possession. 
The learned executing court appears to 
have misdirected itself in appreciating 
and interpreting the: observations made 
by the learned Additional District Judge 
in his order of remand, as holding that 
the remaining decree holders, that is, 
respondents Nos. 1 to 3, were entitled to 
actua] possession. The Additional] Dis- 
trict Judge had in fact nowhere made 
any such observation while dealing with 
the effect of the transfer of his share 
in the decretal land by respondent No. 4 
in favour of the petitioners. In fact, the 
learned Additional District Judge had 
specifically remarked that he was not at 
that stage concerned with the mode in 
which the decree was to be executed. He 
was only concerned with the proposition 
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-whether the decree had become inexecu- 


table. 

10. The question tha, falls for con- 
sideration in this case is whether in the 
light of the facts stated above, the re- 
spondents Nos. 1 to 3 can claim ta be 
put in actual possession of the decretal 
land in execution of the decree which 
had been passed. jointly in favour of 
all the four respondents.’ I; is an estab- 
lished principle that where a decree for 
payment of money has been passed 
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jointly in favour of two er more per- 
sons and the interest of one of the joint 
decree holders is transferred or assigned 
to the judgment-debtor, -he decree is 
extinguished to the exten: of the. inter- 
est so transferred/assigneé and the ex- 
ecution would then lie oriy to the ex- 
tent of the remaining deczee. The same 
principle, in my view, would apply 
where the decree for actual possession 
in respect of immovable property, is 
ipassed in. favour. of two o> more persons 
jointly and the interest ọ? one of the 
‘joint decree holders in the subject matter 
lof the decree is transferred/assigned in 
ifavour of the judgment-destors. There 
are certain natura] consequences which 
follow when one of the ‘joint decree 
holders assigns -his interest in the sub- 
ject matter of the decree in favour of the 
judgment-debtor and the executing court 
is bound to take all such consequences 
into consideration -while executing tha 
decree. | 

11, In the instant case, it is true that 
the decree was passed for actual] posses- 
sion. But then it had been passed 
jointly in favour of all the four respon- 
dents. Before the decree’ could be ex- 
eculed, however, one cf the decree 
holders, namely, Dewan Chand, respon- 
dent No. 4, transferred his share in the 
decreta] land in favour of the judgment- 
debtors, that is, the present petitioners. 
One of the essentia] consequences which 
would flow from this transfer/assignment 
of his share by respondent No. 4 in fav- 
our of the. petitioners is that the decree 
to the extent of 1/4th shere of Dewan 
Chand, respondent No. 4, stands extin- 
guished or satisfied. The remaining 
3/4th. part of the decree only is now ex- 
ecutable and this 3/4th imerest in the 
decree is represented by r2spondents 1 
to 3. Another consequenc2 of the afore- 
said transfer/assignment mzde by respon- 
dent No. 4 in favour of the petitioners is 
that the petitioners have since improved 
their status and now they rank as. co- 





sharers iy the decretal lanc along with 
respondents Nos. 1 to 3. Respondents 
Nos. 1 to 8 would, therefore, be’ now 


taking out execution of the decree as 
against their co-sharers. In a case of 
his type where a co-sharey seeks pos- 
session of ‘the joint lang azainst another 
co-sharer, the. only ‘form əf possession 
which is permissible is: a symbolic pos- 
session since no co-Sharer ĉan claim ac- 
‘ual possession of his undivided share as 
against another co-sharer, | 
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12. This revision petition is accord- 
ingly accepted, the impugned order 
passed by the executing court is quashed 
and the executing court is directed to 
deliver symbolic possession of their 3/4th 
share in the decretal land to the respon- 
dents Nos. 1 to 3, decree holders, as 
against their claim for actua] possession. 


Revision allowed. 
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Smt. Vidya Devi and others, Appel- 
lants v. State of Himachal Pradesh and 
others, Respondents. 


F. A. O. (MVA) No. 35 of 1978, D/- 


13-4-1982. 


Motor Vehicles Act (4 of 1939, 
Sec. 110-B — Punjab Motor Vehicles 
Rules (1940), R. 4.60 — Vicarious liabi- 
lity of owner for rash and negligent dri- 
ving of vehicles by his servant — 
Extent —. “A” in employment of ‘B’ and 
‘C’ driving vehicle owned by ‘EB’ and ‘C’ 
— Accident —- Death of person who was 
given lift by drive; — Driving of vehi- 
cle not proved to be unauthorised — 
It would be presumed that A was driv- 
ing vehicle in course of his employmen: 
— ‘B’ and ‘C’ would be liable for neg- 


ligence of A.- (Evidence Act (1872), 
Section 134). 
Where ‘A’ who was alleged to. have 


given unauthorised lift to the -deceased 
in the vehicle who died as result of the 
accident was in the employment of ‘PB’ 
and ‘C’ and was driving the vehicle 
owned by ‘B’ and ‘C’ at the relevant 
time when the accident took 
place and there was no evidence on the 
record to prove that the vehicle had 
been taken by ‘A’ in an unauthorised 
manner, it would be presumed that A 
was driving the vehicle in the course of 
his employment. Consequently, when, 
the owner B’ and ‘Œ had not led any 
evidence to prove that ‘A’ was forbidden 
to give lift to the deceased person the 
owners ‘B’ arid 'C would also be liable 
for negligence of ‘A’ as the master’s 
liability was based on the ground ‘that 
the, act was done in the scope or course 
of his employment or authority by the 
servant and the master must be held to 
be responsible for the conduct of his 
servant. The master was answerable 


for the manner in which the servant con- 
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ducted himself on the journey, not only 
in the driving of the vehicle but also in 
giving lifts to persons, provided that in 
so doing the servant was acting in the 
course of his employment. (Paras 10, 13) 


Further, it could not be said that A 
could not give lift to the deceased in 
view of provisions contained in- R. 4.60 
as ‘A’ might have acted in an unauth- 
oriseqd manner and in disregard to the 
prohibition either by the master op by 
provision of law, but such a prohibition 
cannot be taken to be a limited factor on 
the scope of his employment. Rule 4.60 
puts a prohibition in carrying passengers 
in the truck, but this rule merely deals 
with the conduct of the driver within 
the sphere of the employment which ‘is 
to drive the vehicle in execution of the 
master’s business. That sphere is not in 
any manner limited by the prohibition 


contained in the statutory rules. Case 
law discussed. (Para 14) 
Cases Referred: Chronologica] Paras 
AIR 1979 Madh Pra 74 (FB) 14 
AIR 1977 SC 1735 »> 13, 14 
AIR 1968 SC 1697 13 


1965 AC 656: (1964) 2 All ER 999: (1964) 
3 WLR 329 L C.I. Ltd. v. Shatwell 13 
1956 AC 627: (1956) 1 Al] ER 403: (1956) 
2 WLR 479 Staveley Iron & Chemical 
Co. Ltd. v. Jones 13 
(1953) 2 All ER 753: (1953) 1 WLR 1120 


Ormrod v. Crosville Motor Services 
Ltd. 13 
(1951) 1 TLR 789: 85 ILT 209 Young v. 
Edward Box and Co. Ltd. ~ 13 


G. S. Ahuja, for Appellants; M. L, 
Chauhan, Law Officer, for Respondents. 


JUDGMENT :— The appellants have 
filed this appeal] against the award, dated 
12th April, 1978, of the Motor Accidents 
Claimg Tribunal, Simla (hereinafter 
called the Tribunal). 


2. The brief facts are that Ram Saran 
was travelling in truck No. HPS 1036 on 
20th April, 1974, when this truck met 
with an accident near Chhota Simla on 
the Dhalli-Shoghj Road. Ram Saran died 
as a result of the accident and the pre- 
sent appellants are his legal heirs being 
the widow and the sons. The appellants 
filed a claim petition claiming a com- 
pensation of Rs. 1,00,000/- for the death 
of Ram Saran against the respondents on 
the allegations that Ram Dass  (respor- 
den; No. 3) was driving the vehicle’ 
rashly and negligently and that the acci- 
dent was caused on account of his rash 
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and negligent driving. -The truck was in 
the ownership of respondents 1 and 2, and 
Ram Dass (respondent No. 3).was em- 
ployed as a driver by respondents 1 
and 2. 

3. The application of the appellants 
was contested by the respondents and 
On the pleadings of the parties the fol- 
lowing issues were framed: 

“1. .Whether the accident was due to 
the rash and negligent driving of Shri 
Ram Dass driver, as alleged, if so, its 
effect? OPP. . 

2. If isssue 'No. i is found 
affirmative to what compensation 
petitioners are entitled to? OPP. 

3. Whether ; Shri Ram Dass took 


truck No. HPS 1036 on 19-4-1974 without 
the permission ‘of the in-charge of the 


in the 
the 


vehicle which mat with an accident on 4 


Dhalli Shogi Road at 22.19 hours, if so, 
its effect? OPR'1 and 2. 


4. Whether the respondent No. 3 is 
not obliged to pay the compensation for 
the reasons set out in the reply? OPR 3. 

3. Relief.” . 


The Tribunal] decided i issues Nos. 1 and 2 
in favour of the appellants. but decided 
issues. Nos. 3 and 4 in favour of respon~ 
dents Nos. 1 and 2, and as a result of 
these findings allowed the appellants a 
sum of Rs. 27050/- against respondent 
No. 3 only. 


4, In this appeal, I have heard Shri 
G. S. Ahuja, Advocate, for the appellants 
and Shri M. L. Chauhan, . Law Officer, 
for respondents 1 and 2. ; 


5. The only,contention raised by the 
learned counsel for the appellants was 
that the claim petition of the appellants 
should have been allowed against respon- 
dents 1 ang 2 also, as respondents 1 and 
2 are also liable to pay compensation to 
the appellants . being the owners of the 
vehicle. The learned counsel did not con- 
test the findings of the Tribunal on any 
other issue. 


6. ‚The learned . counsel for the re- 
spondents contends that the owners of 
the vehicle, i.e. respondents 1 and 2 are 
not liable for ‘compensation payable to 
the appellants for the reasons that Ram | 
Saran deceased was a trespasser in the 
truck and that Ram Dass (respondent 
No. 3) was not . authorised to give any 
lift to Ram Saran deceased. 


7. I have considered the contentions 
of the learned counse] for the parties and: 
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have also gone through the records of 
the case. 

8. The Tribunal has awarded compen- 
sation to the appellants against réspon- 
dent No. 3 only and hes dismissed ap- 
pellant’s claim against respondents Nos. 1 
and 2 on the ground that respondent 
No. 3 was not authorisec to give any lift 
to Ram Saran deceasec and that Ram 
Saran deceased was onl a trespasser in 
the truck and for this reason the owners 
are not liable. Reference has been made 
to Rule 4.60 of the Punjab Motor Vehi- 
cles Rules, as applicable to this State. 

9, It is an admitted fact that Ram 
Dass wag in the employment of respon- 
dents 1 and 2 and was driving the 
vehicle owned by respondents 1 and 2 at 
the relevant time. There is no evidence 
on record to prove that the truck had 
been taken by Ram Dass driver in an 
unauthorised manner anc for this reason, 
it has to be presumed. that Ram Dass was 
driving the truck in the course. of his 
employment, 

10. The respondents taye not led any 
evidence to prove that Ram Dass was 
forbidden to give a lif: tọ Ram Saran 
deceased. 

11. Rule 4.60 of the Punjab Motor 
Vehicles Rules reads as follows: 

"4.60. Carriage of persons in goods 
vehicles, — (1) Save in the case of a 
vehicle which is being used for the car- 
riage of troops or in the case of stage 
carriage in which goods are being carried 
in addition to passengers no person shall 
be carried in goods vekicle other than 
a bona fide employee of the owner or the 
hirer of the vehicle and excep; in ac- 
cordance with this rule.” 

12. In this situation the next question 
which arises for consideration is ag to 
whether respondents 1 and 2 are also 
liable for the negligence of respondent 
No. 3, when respondent No. 3 was driv- 
ing the truck in the course of his em- 
ployment. ~ 

13. The master’s liabiity is based on 
the ground that the act is done in the 
scope Or course of his employment or 
authority by the servant and the master 
must be held to be responsible for the 
conduct of his servant. The master. is 
answerable for the mann2y in which the 
servant conducts himself Dn the journey, 
not only in the driving of the vehicle 
but also in giving lifts te persons, pro- 
vided that in so doing the servant is act- 
ing in the course of hs employment. 
The view which I am faking has-been 
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accepted in Pushpabai Parshottam Udeshi 
v. Ranjit Ginning & Processing Co. Pvt. 
Ltd. (AIR 1977 SC 1735), wherein their 
Lordships of the Supreme Court ‘have 
accepted the view expressed by Lord Jus- 
tice Denning in Young v. Edward Box 
and Co. Lid. ( (1951) 1 TLR 789). Lord 
Justice Denning had observed that “the 
passenger was a trespasser so far as the 
employers were concerned but neverthe- 
less the driver was acting in the course 
of his employment and that ig sufficient 
to make the employers liable”. Their 
Lordships of the Supreme Court, in the 
aforementioned case of Pushpabai Par- 
shottam Udeshi. and other, have further 
observed in para 14 of the judgment in 
following words: 

“Before we conclude, we would like 
to point out that the recent trend in law 
is to make the master liable for acts 
which do not strictly fal] within the term 
“in the course of the employment” as 
ordinarily understood. We have referred 
to Sitaram Motilal] Kalal v. Santanuprasad 
Jaishanker Bhatt (AIR 1966 SC 1697) 


where this Cour; accepted the law laid 


down by Lord Denning in Ormrod v. 
Crosville Motor Services Ltd., (1953) 2 
Ail ER 753 (supra) that the owner is not 
Only liable for the negligence of the 
driver if tha; driver is his servant acting 
in the course of his employment but also 
when the driver is, with the owner’s 
consent, driving the car on the owners 
business .or for the owner’s purposes. 
This extension has been accepted by this 
Court. The law as laid down by Lord 
Denning in Young v. Edward Box and 
Co, Lid. already referred to ie. the first 
question is to see whether the servant 
is liable and if the answer is yes, the 
second: question ig to see whether the 
employer must shoulder the servant’s 
liability, has been uniformly accepted 
as stated in Salmond Law of Torts, 15th 
Ed., page 606, in Crown Proceedings Act, 
1947 and approved by. the House of 
Lords in Staveley Iron & Chemica] Co. 
Ltd. v. Jones, 1956 AC 627 and LCI. Ltd. 
v. Shatwell, 1965 AC 656.” 
It may be mentioned that the law as 
laid down by Lord Justice Denning in 
Young v. Edward Box and Co. Ltd. was 
first accepted in Sitaram Motilal Kalal v. 
(AIR 
1966 SC 1697), and their Lordships in 
Pushpabai Parshottam Udeshi‘s case 
(supra) have confirmed this view. 

14.` Another contention raised was 
that respondent No. 3 could not give a 
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lift to Ram Saran deceaseg under Rule 
4.60 of the Punjab Motor Vehicles Rules. 
In view of the Supreme Court decision 
in Pushpabai Parshottam Udeshi’s case 
(AIR 1977 SC 1735) (supra), this conten- 
tion of the learned counsel for the re- 
spondent has no force. Ram Dass (re- 
spondent No. 3) might have acted in an 
unauthorised manner and in disregard of 
the prohibition either by the 
master or by the provision of law, 
but such a prohibition cannot be taken to 
be a limited factor on the scope of his 
employment. Rule 4.60 puts a prohibition 
in carrying passengers in the truck, but 
this rule merely deals with the conduct 
of the driver within the sphere of the 
employment which is to drive the vehi- 
Cle in execution of the master’s business. 
That sphere is not in any manner limited 
by the prohibition contained in the statu- 
tory rules. In a Full Bench decision in 
Narayanla] v. Rukhmanibai, (AIR 1979 
Madh Pra 74) it was observed by the 
Hon’ble Judges that a statutory rule pro- 
viding that no person should be carried 
in a goods vehicle other than the bona 
fide employee of the owner or hirer of 
the vehicle, deals with the conduct of 
the driver within the sphere of employ- 
ment and that this sphere is nog in any 
manner limited. by prohibition contained 
in the statutory rule in question. In the 
present case, after it is proved that Ram 
Dass (respondent No. 3) was driving the 
vehicle in the course of the employment, 
being a servant of the employer, giving 
of a lift to Ram Saran deceased in dis- 
regard of the statutory rule or prohibi- 
tion, while driving the vehicle, is an act 
of the employee for which the owner is 
vicariously liable. I have also taken the 
view ag laid down in Narayanlal’s case 
(supra), which wiew ts primarily based 
upon Pushpabai Parshottam  Udeshi 
(supra). Therefore, it has to be held that 
respondents 1 and 2 are also liable for 
payment of compensation to the appel- 
lants. 

15. In view of the above discussion, 
‘this appeal of the appellants is accepted, 
and the award of the Tribunal] is modi- 
fied to the extent that the appellants’ 
claim for Rs. 27,050/- as apportioned by 
the Tribunal, is allowed against alj the 
respondents, 

16. The parties are left to bear their 
own costs. P- a 

Appeal allowed. 





Rajkumar Rajindra Singh v. State 


A.L R. 


AIR 1982 HIMACHAL PRADESH 92 
‘Te Be HANDA AND VYOM PRAKASH 

GUPTA, JJ. 

Rajkumar Rajmdra Singh, Petitioner 
v. State of Himachal Pradesh and an- 
other, Respondents. 

Writ Petn. No. 180 of 1973, D/- 21-10- 
1981. 

Land Acquisition Act (1 of 1894), S. 48 
— Withdrawal from acquisition — 
Award made and possession taken by 
Government — Provisions of S. 48 can- 
not be invoked. 


The only criteria for the application of 
S. 48 is as to whether the possession has 
been taken over by the Government. As 
to who delivered possession to the Gov- 
ernment, whether owner Or someone 
else, is immaterial. In view of the fact 
that possession of acquired property. had 
been taken by the Government in pur- 
suance fo the award under S. 17 of the 
Act it was not within the competency of 
the Government to have invoked the pro- - 
visions of S. 48 for the withdrawal of the 
acquition proceedings. (Para 14) 


Kedar Ishwar and H. K. Bhardawaj, 
for Petitioner, H. K. Paul, Assistan; to 
the Advocate-General, for Respondents. 


VYOM PRAKASH GUPTA, J.:— 
The petitioner has challenged a notifica- 
tion Dt./- 26th May, 1972 (Annexure-U) 
issued under S. 48 (1) of the Land Ac- 
quisition Act (hereinafter shortly called 
the Act), by which the proceedings for 
the acquisition of the land measuring 35 
bighas 2 biswas belonging to the peti- 
tioner have been withdrawn. 

2. The briez facts are that a notifica- 
tion (Annexure-C) under S. 4 of the Act 
was issued on 4-10-1967 for acquiring 
petitioner’s land measuring 35 bighas 2 
biswas. Another notification under 5S. 6 
(Annexure-E) was issued on 25-9-1968. 
Objections under S. 9 #£(Annexure~-G) 
were filed by the petitioner and an award 
(Annexure-H) was announced by the 
Acquisition Collector on 12-7-1969. By 
this award the Land Acquisition - Collec- 
tor assessed the compensation payable to 
the petitioner but it was ordered that 
the compensation would be paid after 
getiing clearance from the Commissioner 
(Revenue) Himachal Pradesh. 


3. Objections under S. 18 of the Act 
were filed by the petitioner as wel] as by 
the respondent (State of Himachal] Pra- 
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desh). The petitioner w-thdrew his ob- 
jections aş is mentioned in para-4 of the 
writ petition and the cbjections of the 
respondent were rejected on 29-1-1972 
(Annexure-M). The peticioner thereafter 
filed applications (Annexures N and O) 
for the release of the 2ompensation but 
the same was not paid. The petitioner 
also filed a Civi} Writ Petition No. 4 of 
1970 in this court-claiming that the direc- 
tions contained in the eward, D/- 12-7- 
1969 to the effect that the compensation 
payable to the petitioner would be re- 
leased to him after obtaining clearance 
from the Commissioner, Himachal Pra- 
desh, be withdrawn. This writ petition 
wag decided -by Hon’bl2 R. S. Pathak, 
Chief Justice (aS he thea was) on 30-3- 
1972. The petition was dismissed vide 
Annexure-Q on the statement of the 
counsel for the respondent-State who 
had stated that the payment of the com- 
pensation will be made to the petitioner. 
It appears that even after the decision of 
this Civil Writ Petition No. 4 of 1970, 
no compensation was paid to the peti- 
tioner. i 


4. The respondentų issued a notifica- 
tion on 26-5-1972 (annexure-U). by 
which the proceedings ef acquisition of 
land were withdrawn under the provi- 
sions of S. 48 sub-sec. (1) of the 
The petitioner has now challenged the 
validity. of this notification (Annexure-U) 
on the ground tha; the saiq notification 
could not be issued. 

8, We have heard Kedar Ishwar, the 
learned counsel for the petitioner, 
Shri H. K. Paul, the learned counse] for 
the respondents. 


6. The learned counsel for the peti- 
tioner contended that the notification 
under S. 48 could not be issued because 
the proceedings for acquisition . of the 
disputeq land had been completed and the 
possession of the dispute] land had been 
take, over by the State on 28-10-1969 in 
accordance with the provisions of S. 17 
of the Act. It was also ccntended that the 
respondents were estopped from issuing 
the notification in view ef the undertak- 
ing and the decision in C.W.P. No. 4 of 
1979 decided on 30-3-19°2. - 


7. The learned counsel for the re- 
, spondents contended . thet possession of 
the acquired property hac not been taken 
by the respondents under the award. The 
possession was already with the respon- 
dents. A reference was rade to copies of 
fjamabandis (Annexures-A-and B} where- 
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in the petitioner is shown to be the owner 
of the land while the possession is with 
‘Bashindgah-Deh.’ It was also contended 
that decision in C.W.P. No. 4 of 1970 has 
no relevancy and does not create any 
estoppel. 


8. .We have considereq the respective 
contentions of the learned counse] for 
the parties and have also gone through 
the records of the case. 


9. The rnain controversy between the 
parties is regarding S. 48 of the Act, 
which reads as follows:— 

48. Completion of acquisition not com- 
pulsory, but compensation tg be awarded 
when not completed. l 

(1) Excest in the case provided for in 
Section 36, the Government shall be at 
liberty to withdraw from the acquisition 
of any land of which possession has not 
been taken. a 


(2) Whenever the Government. with- 
draws from any such acquisition, the 
Collector shall determine the amount of 
compensation due for the damage suffer- 
ed by the owner in consequence of the 
notice or of any proceeding, thereunder, 
and shall pay such amount to the person 
interested, together with all costs reason- 
ably incurred by him in the prosecution 
of the proceedings under this Act relat- 
ing to the said land. `` 


(3) The provisions of Part III of this 
Act shal] apply, so far as may, be to the 
determination of the compensation pay- 
able under this section. 


10. It was not disputed that the re- 
spondents could withdraw from the ac- 
quisition of the land if- possession of the 
acquired land had not been taken in 
pursuance to the award. During the 
course of the. arguments, our attention 
was drawn to the note of the Secretary 


(Law} Dt. 28-4-1972 (Annexure-P 10), 
the note of the Under-Secretary (Reve- 
nue) Dt. 17-5-1972 {Annexure P. 11), 
‘the note of the Under-Secretay (Reve- 


nue) Dt. 17-5-1972 (Annexure P. 12) the 
opinion of the -Advocate General Dt. 
24-5-1972 (Annexure P. 13) and copy of 
letter from the Deputy Commissioner, 
Mahasu, to the Deputy Secretary (Reve- 
nue) Dt. 12-5-1972 . (Annexure P. 14). . 
From the notings of the above referred | 
annexures it transpired that there are 
certain files of the Land Acquisition Col- 
lector from which it can. be verified as 
to whether the possession had been taken 
by the respondents in. pursuance of the 
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award or not. The learned counsej for 
the respondents produced both the files 
Nos. LMU-96/62 and MU-R-48/63 for 
verification of the true facts. 


11. In file No. LMU-96/62 pertaining 
_to acquisition of land of Sarahan Daran- 
ghati Road at pages 249 and 250, there is 
the noting, Dt. 12-8-1969, wherein it is 
mentioned that award for the acquisition 


of the disputeq land had been announced ' 


and the Naib Tehsildar Second Batch be 
asked to deliver the possession, ete. The 
‘Naib Tehsildar, Second Batch forwarded 
the same on 1-9-1969 to the Field 
Kanungo with the direction that the Field 
Kanungo should deliver the possession to 
the P.W.D. authorities without any delay. 


12. In file No. MU-R-48/63 at page 329 
statements of three persons have been 
recorded by the Field Kanungo on 28-10- 
1969. These persons have stated that de- 
marcation of the acquired land had been 
given in their presence and that they 
had now no concern with the acquired 
land. They had further claimed compen- 
sation for this land. Similarly at pages 331 
_and 332 there is the description of khasra 
numbers with areas as also number and 
description of the trees situate in this 
land. After the preparation of this list 
of khasra numbers and the details of 
trees, etc. it is mentioned that the pos- 
session had been handed over by the 
Kanungo to the Sectional) Officer. on 
28-10-69. The Sectional Officer has spe- 
cifically. mentioned that the possession 
had been taken over by him. 


13. Thus from the aforementioned 
documents in the land acquisition files 
it is clear that the possession of the dis- 
puted jand was taken over by the P.W.D. 
authorities through their Sectional Offi- 
Cer On 28-10-69, i.e. after the date of the 
announcement of the award. It is also 
clear from these documents that this pos- 
session wag taken over after the comple- 
tion of the land - acquisition proceedings 
and the announcement of the award and 
for the construction of the road for which 
the acquisition proceedings haq taken 
place. The learned counsel for the re- 
spondents contended that this taking over 
of the possession by the Sectional Officer 
of the P.W.D. is not in accordance’ with 
law because the possession of the dis- 
puted property was already with the re- 
spondents and a P.W.D. road was already 
existing in the disputed land. We are un- 
ble to accept this contention of the learn- 


edq -counsel for the respondents due to the: 
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fact that ownership of the land was 
shown in the name of the petitioner and 
the possession was shown with ‘Bashind- 
gan-Deh’ of the village. Even at the time 
of the notifications under Ss. 4 and 6, or 
at the time of the announcement of the 
award this was the position. The respon- 
dents stil] thought it proper to divest the 
petitioner of his ownership rights and to 
acquire his ownership right and for this 
purpose the acquisition proceedings had 
been commenced. The award was an- 
nounced on 12-7-1969 and the possession 
was taken on 28-10-69. Thus it has to be 
presumed that possession was taken by 
the P.W.D. authorities i.e, concerned 
department of the Government, in pursu- 
ance to the award under S. 17 of the Act. 


14. Another argument advanced by 
the learned counsel] for the respondents 
was that the possession was not handed 
over to the P.W.D. authorities by the 
petitioner and the petitioner was incap- 
able of handing over such possession. We 
cannot accept’ this contention of the 
learned counsel for the respondents be- 
cause it is not at all necessary as tg who 
delivers the possession to the respondents. 


. The onjy criteria for the application of 
S. 48 of the Act is ag to whether the pos-|- 


session has been taken over by the Gov- 
ernment. In view of the fact that posses- 
sion of the acquired property had been 
taken by the Government on 28-10-69 
it was not within the competency of the 
Government to have invoked the provi- 
Sions of S. 48 of tha Act for the with- 
drawal of the acquisition proceedings. 


- 15. It may also be mentioned that the 

learned counse] who appeared on behalf 
of the Government on 30-3-1972 accept- 
ed the acquisition ag valid and gave a 
Statement in this court in Civi} Writ 
Petition No. 4 of 1970 to the effect that 
the Government was willing to make the 
payment of the compensation awarded 
to the petitioner. This statement of the 
learned counsel for the respondents also 
goes to show that the respondents had 
treated the ar proceedings as 
valid. 


16. In view of 
the notification Dt. 


the above dkc 
26-5-1972 (An- 


nexure U) issued under S. 48 (1) of the 


Act is liable to be quashed and the same 


is hereby quashed. The writ petition is 


accordingly accepted with costs assessed 
at Rs. 300/-, n 
Petition allowed, 
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VYAS DEV MISRA, C. J. 
' Mohinder Singh, Petitioner v. 
Ibrahim and another, Respondents. 
C. R. No. 223 of 1981, D/- 21-5-1982. 
(A) H. P. Urban Rent Control Act (23 
of 1971), Ss. 14, 2 (c) — Sait for eviction 
-. Rented premises property of wakf 
hoard — Person appointec| ag Mutawalli 
for managing property and receiving 
rent — Is “landlord,” entitled to file suif 
for eviction. (Wakf Act (1954), Ss. 9 (2), 
15). (Paras 7 and 10) 
(B) H. P. Urban Rent Contro) Act (23 
of 1971), 5. 14 — Suit fcr eviction oni 
ground of non-occupation of premises by 
tenant for particular period — Occa- 
-sional visit by tenant amounts to non- 
occupation, (1980) 2 Ren: CR 47 (Him 
Pra) and (1977) 2 Rent LR 404 (Punj & 
Har). Foll. (Para 13) 


Cases Referred: -Chronological Paras 
(1986) 2 Ren CR 47:1980 Sim LC 192 


Mohd. 


(Him Pra) -> 13 
(1977) 2 Rent LR 404: 1974 Cur LJ 645 
(Punj & Har) 13 


B. R. Tuli with B. B; aid, for Peti- 
tioner; Kapi} Dey Sood, Devinder Gupta 
and G. C. Gupta, for Respondents. 


ORDER :— This is a tenant’s revision 
under S. 21 (5) of the Himachal] Prades 
Urban Ren; Control Act, 1971 (referred 
to as the Act) against the order of. the 
` Appellate Authority, Simla, upholding 
the order of the Ren; Controller (0), 
Simla, directing eviction cf the tenant. 


2. In Ladakhi Mohalla, Simla, is 
situated a building known. as ‘Imambara’ 
and bearing ‘No. 116/38. A set of two 
rooms, a latrine, and a verandah of the 
“Imambarg had been rented to Kulwant 
Singh and Mohinder Sing}; for their resi- 
dence on a monthly rent ef Rs. 11-90. A 
petition for eviction under 5. 14 of the 
Act was made against the tenants on the 
grounds that they have ceased to occupy 
the premises for a continuous period of 
12 months without reasonable cause; that 
the tenants were in arrears of rent to the 
tune of Rs. 315-32 paise; and that the 
-premises were required by the petitioner 
for the personal use and cccupation of a 
muezzin. This petition was resisted only 
by Mohinder Singh (referred. to aş the 
tenant). It was inter alia averred tha; the 
petitioner was neither the landlord. nor 
was entitled to receive the rent, and 
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since the building belongs to the Punjab. 
Wakf Board, Ambala, Mohamed Ibrahim, 


‘who had filed the eviction petition, “had 


no right to” file it. It was denied that the 
tenant was in arrears of rent or that he 
had ceased to occupy the building as 
alleged. 

3. On the pleadings of the parties as 
many as 8 issues were framed by the 
Rent Controller. He came to the conclu- 
Sion that (a) that the tenants were in ar- 
rears of rent to the tune of Rs. 297-50: 


paise; and (b) that the tenants had ceased 


to occupy the premises as alleged. I; was. 
also held that the building was not need- 
2d for the muezzin. An order of eviction. 
was passed. against the tenants. 

4. Mohinder Singh, tenant, filed an 
appeal before the Appellate Authority, 
Simla. It was contended that Mohamed 
Ibrahim had no locug standi to file any 


eviction petition against the tenant nor: 
had the . tenant ceased to occupy the 
building. The contentions of the tenant 


were negatived and the appeal was dis- 
missed, , 

5. Mr. B. R. Tuli, learned counsel for 
the tenant-petitioner, contends ` that 
Mohamed Ibrahim had no locus standi to: 
file the eviction petition. It is submitted 
that the property belongs to Punjab. 
Waqf Board, Ambala, which haq to sue 
in its own name, 


6. It is not in controversy that the 
Imambara is a Wakf property and its 
superintendence vests in the Punjab. 
Wakf Board (the Board). It is true that 
under S. 9 (2) of the Wakf Act the Board 
is required to sue in its name. One of the 
functions of the Board is ‘to institute and 
defend suits and proceedings in a court 
of law relating to wakfs’ (clause (i) of 
sub-s. (2) of S. 15 of the Act). But the 
locus standi of a petitioner is tọ be tested 
with reference to the Himacha] Pradesh: 
Urban Rent Control Act. S. 14 of the Act 
provides the procedure for eviction of a 
tenant. Sub-sec. (2) of S. 14 requires a 
landlord to apply to the Controller for 
the eviction of a tenant. The word ‘land- 
Yord’ has been defined in cl. (c) of S. 2 in. 
the following terms: ' 


"(e}) “landlord” means any person for 
the time being entitled to receive rent in 
respect of any building or rented land’ 
whether on his own account or on behalf 
or for the benefit of any other person, or- 
as a trustee, guardian, receiver, executor- 
Gr administrator for any other person, 
and includes a tenant who, sublets any- 
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building or .rented land in the manner 
hereinafter authorised, and every person 
from time to time deriving title under a 
landlord;” 


In other words, if. Mohamed Ibrahim 
could be said to be a landlord in the 
aforementioned definition, he will be en- 
titled to maintain the present petition. 


7. Now under S. 15 of the Wak Act. 


it 'is the genera] ‘superintendence of a 
wakf which vests in a Board. It is that duty 
of the Boarg to ensure, inter alia, that the 
wakf under its superintendence is pro- 
perly. maintained, controlled and ad- 
ministered. S. 16 empowers the Board to 
“establish either generally or for a parti- 
cular purpose or for any ‘specified area 
Or areas committees for the supervision 
of wakfs”, and it'is not necessary that 


their members should be members of the | 


Board. Cl. (g) of sub-sec. (2) of S. 15 em- 
powers the Board to appoint Mutawallis. 
‘Mutawallis’ have been: defined by cl.’ (f) 
of S. 3 to include “any person or commit- 
tee for the time being managing or ad- 
ministering any wakf property as such.” 
Evidence has been produced to show that 
the Board had established a committee to 
manage and administer the Imambara and 
the presen; npeponcent was entrusted 
with this job., 


8 R. K. Munshi (P. W. 2) is Assistant 
Superintendent of Punjab Wakf Board. 
He has deposed that the. Board vide its 
resoiulion dated 12th Feb., 1973 .(Ex. 
P. W 2/A), entrusted the administration 
and the management of ‘Imambara’ to 
five persons. The resolution shows that 
these five persons were Haji Abas, 
Moulvi Isa, Mohamed Ishaq, Mohamed 
Ibrahim ang Murad Ali. This resolution 
was passed by the “Mazhabi Amur Com- 
mittee” (Religious: matters. committee). 
The recommendations of this committee 
were accepted by the Board in its meet- 
ing held on 12th Feb., 1973. The com- 
mittee was required to start e 
from ist March, 1973. 

9. Mohamed Ibrahim has appeared as 
P. W. 1. He is one of the members to 
whom the management was entrusted by 
the Board. He has deposeq that the 
management of ‘this property.) was entrust- 
ed to him. a 


10. On the basis of -the evidence on 
record both the Tribunals ` below have 
come- to the- conclusion’ that Mohamed 
Ibrahim had a right: to collect the rent 
from the -tenants and, therefore, he is a 
Handiord in terms of © the definition_-as 
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. noticed that the 


(1980) 2 Ren CR-47 (Him Pra), it 


AIR, 


contained in the Act. This isthe concurrent 
finding Of facts and I find no reason to 
interfere in this revision. It may be 
tenant admits paying 
rent to one Col. Syeq who was previously 
managing the property. 

11. As regards the question of the 
tenants having ceased to occupy the pre- 
mises in question, Mohamed Ibrahim and 
others have categorically. stated that the 
tenants had not ‘been living in the pre- 
mises jn question for ‘years and that 
these have been: left 
Singh appeared -as R. W. 1. He deposed 
that Col. Syed had ‘been receiving the 
rent on behalf of the Board. He admits 
that Col. Syed thad since given up the 
management. Mohamed Ibrahim has 
categorically stated’ that . the manage- 
ment of this building was handed over, 
under the directions ofthe Board, to five 
persons named in the resolution by — Col. 
Syed, who had, at one time, as, President 
of 4 committee’ called Muslim Trust 
Committee, been receiving the rent. 


12. Mohinder Singh admitted that he 
was transferred' from Simla and was 
now. posted at. Chandigarh for the lasi 
three or four years. ‘He, however, goes 
on to depose that since he does not keep 
good health at Chandigarh, so he comes 
to Simla during ‘summer. Though he 
claims to have paid the rent for the whole 
year of 1975 to Colone] Syed, he could 
not produce any, rent receipt. He would 
have us believe that in the last five years 
he had been coming once or twice every 
month to this house. He could not. pro- 
duce any- medical certificate to show that 
he was not keeping good health. No re- 
cord of his proceeding on leave was produ- 
ced. He examined Gian Singh (R. W. 2); 
who is his relation.. He says nothing new. 
On. the basis of: this evidence both the 
Tribunals below were justified in holding 
that the tenants have ceased to occupy 
the building in question for a continuous 


period of twelve months ‘without reason~ | 


able cause. i : 


13.. In Gurbax Singh - Vy, Kali . Dass, 
was 
held that an occasional visit by a tenant 
amounts to- hon-occupation of .the -build- 
ing. Similar was the decision in Jai Chand 
Jain v. Sohan Lal, (1977) 2 Rent | LR 404 
(Euni: & Har). | 
14. . I find no force in this revision 
which is dismissed with costs. . | 
; Petition dismissed. 
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VYAS DEV. MISRA, C. J. AND H. S. 
THAKUR, J. 


` Khushi Ram and others, Petitioners v. The 
State of Himachal Pradesh and others, Re- 
spondents.. — : 

Civil Writ Petns. Nos. 24, 82, 252 and 
259 of 1974; 236 of 1979; 63 and.89 of 1981, 
D/- 7-1-1982. 

(A) Himachal Pradesh Agricultural Pro- 
duce Markets Act (9 of 1970), S. 4 — Mar- 
ket-fee charged by Markeiing Board and 
Market Committees — Not a tax but is a 
levy of fee for which in reran services have 
to be rendered. AIR 1981 SC 1127 and 
AIR 1989 SC 1008, Rel. on (Para 24) 


(B) Himechal Pradesh agricultural Pro- 
duce Markets Act (9 of 1970), Ss. 3,4 — 
Notifications under -—— Providing of all faci- 
lities under the Act‘is not = precondition for 
enforcement of the Act and issuing of noti- 
ae u/ss. 3 and 4. AIR 1981 SC 1127, 
Rel. (Pàra 26) 

o ee Pradesh Agricultural Pro- 
duce Markets Act (9 of 1970), Ss. 3, 4 — 
Publication of notification + Non-compli- 
ance with R. 5 framed under the Act 
Even if there is any omission in this behalf, 
notification sat aca u/s. 3 or 4 shall have 
full force. — (Para 27) 


K, Himachal Pradesh Agricultural Pro- 
duce Markets Act (9 of 1970), S. 1 — Ap- 
plicability — Articles of sale falling within 
definition of ‘agricultural produce purchased 
from place outside Himachal Pradesh — 
Even then Act is applicable. (Paras 32, 33) 


Cases Referred: -Chronological Paras 
AIR 1981 SC 1127 > 24, 25 
AIR 1980 SC 1008 24 
AIR 1978 Ponj & Har 53 FB) 23 
AIR 1975 SC 846: 1975 Tex LR 1455 22 


AIR 1975 SC 2037: 1975 Tax LR 2013 23 
AIR 1965 SC 1107 23 
AIR 1963 SC 966. 22 
AIR 1962 SC 97 $ 25 
AIR 1961 SC 459 22 
AIR 1954 SC 282 , 22 
AIR 1954 SC 388 22 
AIR 1954 SC 400 . 22 


- K. D. Sud, for Petitioners; Inder Singh, 
Advocate General with Chaabil Dass, for 
Respondents. 

H. S. THAKUR, J. :— C-vil Writ Petitions 
Nos. 82 of 1974, 252 of 1974, 254 of 1974, 
259 of 1974, 236 of 1979, 63 of 1981 and 89 
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of 1981, can be conveniently disposed of to- 
gether, since: the main points involved in 
these writ petitions are. common to all of 
them. However, additional point or points 
raised in any petition would be also dealt with 
in the judgment that follows. . 

2. To start with, it is desirable to narrate 
the facts and contentions raised in C. W. P. 
No. 254 of 1974. In this writ petition, be- 
sides other reliefs, it is prayed that the 
Himachal Pradesh Agricultural Produce 
Markets Act, 1969 (9 of 1970) (hereinafter 
referred to as the Act) be declared ultra 
vires of the Constitution. It.is stated that. 
the petitioner is carrying on the business of 
commission agent in fruits and other vege- 
table articles within the territorial jurisdic- 
tion of Simla District. It is pointed out that 
the Act was promulgated in the State of 
Himachal Pradesh in the year 1970 anda 
notification to this effect was published in 
the Gazette dated 19th Sept., 1970. It is 
stated that the object of the Act stipulates 
to consolidate and amend the- law relating 
to better regulation of purchase and sale, 
storage and processing of the agricultural 
produce and establishment of markets for 
agricultural produce in Himachal Pradesh. 
It is provided under Sec. 3 (19) of the Aci 
that the Board may, with the prior approval 
of the State Government, by. notification, 
declare its intention. of -exercising control 
over the purchase, sale, storage and process- 
ing of such agricultural produce, and in 
such area as may be specified in the notifi- 
cation. Such notification shall state that any 
objections, or suggestions. which may be re- 
ceived by the Board within the period to be 
specified in the notification will be consid- 
ered. ‘It is further stated that a notification 
(Annexure ‘A’) in the Official Gazette under 
Section 3 (19) was published. It is further 
alleged that the State Legislature under its 
rule-making powers under the Act framed. 
rules in 1971 and that R. 5 provided as to 
how the publication of the notifications is 
to be effected.. Rule 5 thereof may be re- 
produced for a ready reference: 

“5. (1) Copies of a notification issued 
under Ss. 3 (19} and 4 of the Act shall be 
published in one or more of the undermen- 
tioned modes under the orders of the Chair- 
man of the Himachal Pradesh Marketing 
Board :— . 

G) in Hindi cate if necessary in English 
language in all such newspapers as the Chair- 
man may. decide; 

(ii) the Board will give publicity among 
persons key: to be affected by or interested 
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in the sale and purchase of agricultural pro- 
duce in the proposed notified market area — 


(a) by affixing a copy of the notification 
in Hindi and if necessary in English language 
as may be considered expedient by. the Chair- 
man of the Board in the office of every 
Municipal Corporation, Municipal Com- 
mittee, Small Town Committee, Notified 
Area Committee, Panchayat and/or any other 
organisation or society, if any, within whose 
jurisdiction the notified market area or any 
part thereof is situated and at some conspicu- 
ous place(s) in the existing market, if any. 

(b) by affixing a copy of the notification 
in Hindi, and if necessary, in English lan- 
guage as may be considered appropriate by 
the Chairman of the Board in the principal 
common meeting place or any rendezvous 
of interest, if any, of every village in the 
countryside within the notified market area; 
and 


(c) by beat of drum in the village within 
the notified market area. 

(2) The time of publication under 
clauses 5 (1) ©, GD (@),-(b) and (c) and the 
time and frequency of the drum-beating 
under clause (c) shall be determined by the 
Chairman, Himachal Pradesh Marketing 
Board. 


(3) Expenses of notification—- The ex- 
penses of the publication under sub-rule (1) 
of the notification issued under Ss. 3 (19) 
and 4 of the Act shall be met out by the 
Government of Himachal Pradesh.” 


It is pointed out that no publication was 
effected in accordance with R. 5, as repro- 
duced above. [It is urged that it has not been 
published at all in conformity with the Act 
and the petitioner was not in the know of 
the said notification. According to the pett- 
tioner, the respondent No. 1 issued a notifi- 
cation (Annexure ‘B’) under S. 4 (3) imple- 


menting the said Act in the market area of ` 


Simla district. A reference has been made 
to Section 4 (1) which provides that after 
the expiry of the period specified in the noti- 
fication under Sec. 3 (19) and after consid- 
ering such objections and suggestions as may 
be received before the expiry of the specified 
period, the Board may, by notification and 
in any other manner that may be prescribed, 
declare the area notified under Sec. 3 or any 
portion thereof to be notified market area 
for the purpose of this Act in respect of the 
agricultural produce. It is contended that 
the State Government did not apply its mind 
before issuing Annexures ‘A’ and ‘B’ and 
thereby viclated the rules. It is also con- 
tended that Annexures ‘A’ and ‘B’ are vague 
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and indefinite and incapable of being en- 
forced. On this account, it is urged that no 
one could have properly raised objection in- 
asmuch as no market areas have been noti- 
fied or established. It is stated that the Act 
has provided for the acquisition of land. for 
the Board and the Committee under Sec. 29 
thereof. According to the petitioner, the 
Land Acquisition Act being a Central Legis- 
lation already in force no legislation can be 
made by the State without the approval of 
the President. As such, according fo the 
petitioner, the .Act providing for acquisition, 
is ultra vires of the Constitution without 
the approval of the President. It is pointed 
out that the State has delegated its legisla- 
tive powers to the Marketing Board and the 
Market Committees under S. 4 (1) to notify 
the market areas and to levy fee which is a 
legislative function and could not be dele- 
gated. Ii is further contended that there are 
no plans for rendering. any service, nor any 
provisions have yet been made for rendering 
services. According to the petitioner, no 
fee can be levied nor the petitioner can be 
asked to take licenca unless the services are 
rendered. The petitioner has contended that 
the levying of market fee is a  colourable 
legislation amounting to indirect taxation in- 
asmuch as no service is being rendered but 
fee is being charged. According to the peti- 
tioner, the fee is in the nature of tax on sale. 
On this basis, it is urged that the market fee 
demanded from the petitioner amounts to 
imposition of tax which the Market Com- 
mittee is not empowered to do. The peti- 


tioner reiterates that the market fee isin fact, 


a tax inasmuch as the purposes for which 
the market fee is being collected is that the 
market funds can be spent under Ss. 23 and 
25 which provide that the same be used for 
national and public interest. According to 
the petitioner, it has no nexus with the ob- 
ject of the Act. It is contended that the 
levying of a market fee and issuing a licence 
is an unreasonable restriction on the right of 
the petitioner to do free trade. ‘It is also 
urged that no guidelines have been provided 
nor the restrictions have any nexus with the 
objects of the Act. The petitioner submits 
that the entire action of the respondents is 
without foundation and without the auth- 
ority of law. Jt is averred that the erstwhile 
Union Territory of Himachal Pradesh was 
granted Statehood on 25th Jan., 1971 and 
the Act had already been enacted and that 
on attaining Statehood, the Act was not 
again passed by the Legislature of Himachal 
Pradesh. According to the petitioner, the 


Act cannot be treated to be law in force as 


> 


» 
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contemplated by the provisions of State of 
Himachal Pradesh Act, as no notification 
has been issued in exercise of powers under 
sub-section (1) and sub-section (19) of S. 3 
and Sec. 9 of the Act. It 5 further urged 
that the constitution of respondents Nos. 2 
and 3 is without the authority of law and 
based on invalid notifications. According to 
the petitioner, he was never allowed an op- 
portunity to file objections ¿s no notification 
in accordance with the rules was published. 
It is pointed out that before the enforcement 
of the Act, the petitioner as also other com- 
mission agents used to charge 7% on fruits 
and 4% on vegetables fron the growers. 
According to him, no commission was charg- 
ed from the purchasers in respect of fruits. 
It is urged that the Act ami the Rules pro- 
vide that the commission agent cannot charge 
any commission from the growers but only 
from the purchasers. The petitioner has 
also contended that the commission agents 
engaged in business do no render any ser- 
vice to the purchasers but merely help the 
growers in marketing their commodities. 
According to the petitioner the commission 
agents are coetced to charge fee from the 
purchasers although they render no service 
to them. The petitioner ccntends that there 
is no intelligible basis on’ which commission 
can be charged from the surchasers. Ac- 
cording to the petitioner, ao notification in 
accordance with:R. 5 was published. ‘The 
petitioner on his belief contends that no 
publication was made in Eaglish or Hindi 
paper. He claims that the persons affected, 
including the petitioner, were not given due 
notice of the notification s envisaged by 
_ sub-rule (fi) of -R. 5 (1). Mo copy (of the 
notification was affixed on or near about the 
premises where the petitioner was carrying on 
business nor it was affixed n the principal 
common meeting place of -nterest. Accord- 
ing to the petitioner, the cemmission agents, 
like him, have ‘to market tke commodities at 
places like Delhi, Bombay, . Calcutta’ and 
Madras. At all these places, the commission 
agents, it is asserted, are authorised to charge 
between 8% to 10% commission from 
growers and not from the - purchasers. On 
this account, it is urged thit the petitioner 
is handicapped in competing with the pèr- 
sons engaged in similar business and -con- 
tends that it is in violation of Arts. 14 and 
19 of the Constitution of India. It is also 
urged that according to the scheme of the 
Act, the market can only be established by 
a Market Committee under the Act. It is 
canvassed that if it is required to be so done 
by the State Government, the requirement 
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by the State Government is a condition pre- 
cedent to the establishment of a market. It 
is pointed out that no direction was given 
by the State Government to establish mar- 
ket-yard or market. According to the peti- 
tioner, the Committee took no steps after 
the receipt of the said directions for the 
establishment of a principal market-yard or 
sub-market yard, if any. It is urged that 
during the pendency of the case after the 
enforcement of the Act and till 31st March, 
1975, the petitioner has deposited a sum of 
Rs. 1,0008.13 on account of fee with respon- 
dents Nos. 2 and 3. The petitioner states 
that the respondents cannot retain this 
amount. It is pointed out that the associa- 
tion of which he is a member, made repre- 
sentation to the respondents seeking infor- 
mation of the facilities to be provided for 
which they claim fee and the licences are 
being granted. According to him, the re 
spondents gave the reply Annexure ‘C’ say- 
ing inter alia that steps are being taken to 
provide them amenities.. The petitioner has 
urged that without providing the amenities 
and services, no fee can be charged and they 
cannot be forced to take the licences to do 
the business. According to the petitioner, 
no facility either of storage or of processing 
or any other amenity worth the name has 
been conceived as yet; germane to the deal- 
ing in business. 

3. On the above averments, the petitioner 
claims that the Act be: declared as ‘ultra vires 
of the Constitution and a writ of mandamus 
be issued directing respondent No. 1 not to 
enforce the same. It is further prayed that 
a proper writ or direction be issued to res 
spondents Nos. 2 and 3 to refund a sum of 
Rs. 1,008.13 to the ‘petitioner as also the 
amounts which may be collected during the 
pendency of the writ petition. 

4. Replies to the writ petitions have been 
filed by the respondents. It is submitted 
therein that the petitioner has no right, to 
maintain the writ petition as he is not a per- 
son to pay the levy as the same is not to be 
paid by a dealer or producer. It is urged 
that the scheme of levy is that the market 
fee is to be paid by the buyer and not by 
the producer ora dealer. According to the 
respondents, the Act received the assent of 
the President of India and was published in 
the Himachal Pradesh Government Gazette 
on 6th April, 1970. It is urged that the 
Himachal Pradesh Marketing Board was 
constituted under Sec. 3' of the Act by the 
State’ Government vide notification dated 
Sth Feb., 1972. -The preliminary notification 
indicating intention to regulate Simla Market 
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under Sec. 3 (19) was issued on Sth May, 
1973 and was published in the Gazette on 
J2th May, 1973. According to the respon- 
dents, the petitioner did not file any objec- 
tion to the said notification and the final 
decision was taken, and final notification 
under Sec. 4 (1) was published on 2Ist May, 
1973. It is alleged that the first Market 
Committee for Simla notified market area 
was constituted by a notification dated [5th 
Sept., 1973 and the first meeting of the said 
Committee was held on 12th March, 1974. 
The petitioner is alleged to have applied for 
a licence and deposited licence fee of Rupees 
100/- on 10th April, 1974. On the basis of 
these facts, it is contended that the petitions 
suffer from laches. According to the respon- 
dents, the Act is a step towards an agrarian 
reform and benefit is intended to be given 
to the growers of agricultural produce. I 
is contended that the object of the Act is 
to give a fair-deal, and fair rates to the 
growers and also to save them from exploi- 
tation of intermediaries. It is contended 
fhat the provisions of the Act are saved by 
Arlicle 31-A of the Constitution and the 
Act is not open to challenge on the basis of 
alleged violation of the provisions of Arti- 
cles 14, 19 and 31 of the Constitution of 
India. It is pointed out that otherwise also, 
non-publication of the preliminary notifica- 
tion under the rules is protected by the pro- 
visions contained in sub-section (4) of S. 4 
of the Act. It is contended that the peti- 
tioner besides the business in fruits and 
vegetables, is also wholesale dealer in these 
articles. It is pointed out that the intention 
to create a Market Committee was proposed 
by the erstwhile State of Punjab during the 
year 1965 and a preliminary notification was 
issued on 12th Jan., 1965. Wide publicity 
to the aforesaid notification is alleged to 
have been given by the Government of Pun- 
jab and, in consequence thereof, several re- 
presentations were received from various 
traders within the city of Simla. The matter 
was also brought to the notice of the Simla 
Municipal Commiltee in which there were 
as many as sixteen elected representatives 
of the then Municipal Committee, and they 
passed a resolution as contained in Annex- 
ure ‘PB’. It is pointed out that after receiv- 
ing the objections, the then Government of 
Punjab considered the objections and took 
the decision on 27th May, 1965. In pursu- 
ance of that notification, it is contended, 
the Market Committee was constituted, but 
further steps could not be taken within the 


present territory of Simla town. It is con- 
fended that thereafter the Himachal Pradesh 
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Assembly passed the Act which received the 
assent of the President of India on 3rd 
March, 1970 and was published in the Raj- 
patra. It is also urged that in view of the 
changed circumstances, it was decided to 
constitute one consolidated Market Com- 
mittee for the entire district of Simla after 
the reorganisation of districts in Sept., 1972. 
On the reorganisation of the districts, large 
area comprising of erstwhile Mahasu district 
came within the district of Simla. Due to 
this reorganisation, it was decided to amal- 
gamate the two areas into one Committee 
and by notification dated 13th June, 1973, 
the previous notifications were denotified and 
a fresh notification under Sec. 3 was issued 
declaring intention of the Himachal Pradesh 
Government of constituting a Market Com- 
mittee in the area including Simla. Accord- 
ing to the replying respondents, the afore- 
said notification was given a wide publicity 
and its copies were distributed and affixed 
on the notice boards of the Deputy Com- 
missioner, Simla, Municipal Corporation, 
Simla, and also other conspicuous places 
within Simla town end other areas of Hima- 
chal Pradesh. Copies were also sent to the 
District Agriculture Officers and Agriculture 
Inspectors to give wide publicity to the noti- 
fication. No objections were, however, re- 
ceived and consequently the Government of 
Himachal Pradesh decided to constitute the 
Market Committee and a final notification 
was issued and published in the Official 
Gazette. Notificaticns under Ss. 3 and 4 
of the Act were published in the Official 
Gazette. It is also pointed out that other- 
wise also, in view of the provisions contain- 
ed in sub-section (4) of S. 4 of the Act, the 
omission, if any, would not affect the consti- 
tution of the Committee. It is denied by 
the replying respondents that notification 
did not comply with R. 5 framed under the 
Act. It is further pointed out that the peti- 
tioner knew the factum of the enforcement 
of the Act. It is also pointed out that -the 
petitioner is the President of Krishna Fruit 
and Vegetable Dealers Association, Simla 
which had filed objections to the earlier 
notification. These objections were consid- 
ered by the appropriate authorities. It is 
urged’ that it is within the competence of the 
Government to decide and notify a parti- 
cular area as market area and to apply the 
provisions of the Act after following the 
necessary procedure. It is contended that 
the notifications Annexures ‘A’ and ‘P are 
not vague. The replying respondents con- 
tend that the acquisition of land is a com- 


mon subject of the Centre and the State. 
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At the same time, it is pomted out, that- the 
acquisition of land for ma-ket yards ett. Is 
the ancillary object of the Market Com- 
mittee. In any event, it is pointed out that 
the petitioner cannot maks any grievance 
in this behalf. Further, it is denied that 
any essential legislative pcwers have seen 
delegated to the Board. The Board has seen 
given limited powers to fix the market fee 
subject to a maximum, provided under the 
Act. It has been elaborated by the respon- 
dents that the main object of the Act 3s to 
remove the disabilities of the producers’ 
share in the price paid br ‘the consumers 
and to avoid the exploitation and  cther 
malpractices followed by middlemen. It is 
urged that keeping in view the difficulties of 
illiterate producers of agricultural procuce, 
the countries of the worlc, including India, 
have sought to remove the socio-economic 
disabilities of the farmers and to increase 


the production ‘and improvement of agricul- 


tural produce. Accordingl-, the first sccio- 
economic measure in this behalf is to estab- 
lish the regulated markets. Such legisla- 
tions are staied to have teen enacted by 
numerous other States in India. In para 15 


of the reply filed by the respondents Ncs. 2 


and 3, the evils and malpractices preva_ling 
in the purchase and sale’ o? agricultural pro- 
duce have been elaborated. The Act is in- 
tended to give protection žo the prodtcers 
of such produce. The repy indicates that 
the various traders in the market area, in- 
cluding the petitioner, met the Deputy Com- 
missioner, Simla in deputaton. The mecting 
was held on 26th Sept., 1974 and they 
demanded certain facilities. The Deputy 
Commissioner agreed to provide certain faci- 
lities.. It is contended tha- other facilities 
are.also being provided and more facilities 
would be provided when swfficient funds are 
available to the Market Committee. The 
staff is alleged to have been appointed and 
preliminary steps to provide facilities are 
stated to have been already taken. It is 
pointed out that the Act r2ceived the Presi- 
dent’s assent on 3rd Marck, 1970 and was 
published in Himachal Pradesh Gazette of 
26th March, 1970._ In reply to para 18-E, it 
has been alleged that the petitioner isa cəm- 
mission agent and used to charge the com- 
mission at the rate of 7% on fruits and 4% 
on vegetables from growers. No commission 
or fee was to be charged from the ~- pur- 
chasers in respect of fruits. It is, however, 
alleged that the petitioner in fact had been 
charging 4% commission from sellers and 
14% from the purchasers o2 vegetables. On 
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fruits, the petitioner is alleged to be charging 
commission at the rate of 7% from the 
sellers and 25 P. per box (unit) from the . 
purchasers. Under the Act, the growers 
have, however, been completely exempted 
from paying market charges. The commis- 
sion at the rate of 5% is fixed by ihe Com- 
mittee to be. charged by -the commission 
agent for themselves whereas one per cent is 
to be paid to the Committee. The petitioner, 
accordingly, is entitled to 5% commission 
which is to be paid by the purchasers. It is 
pointed out that in Punjab and Haryana, 
no commission is charged from the producers. 
According to the replying respondents, the 
establishment of the principal market yard 
under S. 5 (1) @), is not a precondition that 
the market-yards be established before en- 
forcement of the Act. The licensed dealers 
who were taken as members of the Market 
Committee can suggest the better places for 
the purpose. It is pointed out that the peti- 
tioner has already deposited the market fee. 
As desired by the traders in the meeting 
held with the Deputy Commissioner, Simla, 
the order for the installation of weigh-bridge 


has already been placed with a firm. In the 
end, it is pointed out that various facilities 
are being provided under the Act. Almost 


similar reply has been filed on behalf of re- 
spondent No. 1, on the affidavit of the Joint 
Agriculture Production Commissioner, Hima- 
chal Pradesh and it is not necessary to re- 
produce the same over again. 

5. An additional affidavit has been filed 


by the Secretary, Market Committee, Simla 
in which several services which are being 
rendered by the Market Commitiee have 
been elaborated. It is proper to reproduce 


the said affidavit for. a ready reference: 

“J, Prem Prakash Gupta S/o Shri Makhan 
Lal Gupta, aged forty-two years at present 
Secretary, Market Committee, Simla, since 
{st August, 1978 and as such, I am well 
conversant with affairs of the Market Com- 
mittee, Simla. I solemnly declare that in 
Simla district, Market Committee was con- 
stituted on 15-9-1973 and the fee was levied 
with effect from 15-10-1974. 


2. That following services are being ren- 
dered by the Market Committee in the mar- 
ket area of Simla :— 

(a) Secretary, Market Committee has been 
appointed along with supporting staff of fee 
collectors/Market Supervisors/Auction re- 
corders, Head Clerk, two clerks, one chowki- 
dar and one peon. 


(b) That the Fee collectors/Market Super- 


visors/Auction recorders perform. the follow- 
ing duties : 
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(i) Supervision of the Market, attending 
the auction, hearing the general complaints 
of the producer, sellers at the time of 
auction, regulating the Market charges, Mar- 
ket functionaries and Market practices. 


(ii) Supervision of weighment and check- 
ing of malpractices and unauthorised charges 
etc. so as to check unhealthy practices and 
eliminate unauthorised/overcharges in the 
Market. i 


(iii) The Market intelligence work for col- 
lecting and publicity and broadcasting daily 
prices and information regarding the stock 
arrivals being collected periodically along 
with despatches of major cash crops of 
agricultural produces. 


(iv) The supervision of grading and stan- 
dardisation of the seed potatoes and apples 
which are the major cash crop of the area. 


(c) That land for construction of the Mar- 
ket has been taken over at Dhalli, Theog, 
Rohru and Shillaru. The layout plans for 
Dhalli, Theog and Shillaru for the purpose 
have been prepared and approved. The esti- 
mated cost of the Market Yards at Dhalli is 
about Rs. seventy lacs and that of Theog is 
about rupees fifteen lacs and of Robru, Shil- 
laru are rupees five lacs each. Construction 
has been started at Dhalli and Theog. 


(d) A weighing-bridge has been installed at 
a total cost of rupees two lacs. At Theog 
about 20 shops and canteens have been con- 
structed at a cost of rupees three lacs. 


(ec) A storage shed for agricultural inputs 
has been constructed at Dhalli at a cost of 
rupees one lac. 


(f) A grading and standardisation centre 
has been created at Dhalli for seed potato 
marketing. To promote potato grading 
equipment worth Rs. 18,000/- has been pur- 
chased. 


(g) Parking acs has been provided and 
convenience for the users are under construc- 
tion. 


- (h) The efforts are being made to acquire 
suitable land for Market Yard for Simla 
town for which several proposals have been 
submitted. At present, Municipal Corpora- 
tion, Simla is not co-operating and the matter 
has to be pursued at higher level as the entire 
Nazui land vests in the Corporation. 

(i) A piece of land has been taken over 
in existing Municipal Sabzi Mandi, Simla 
for conducting auctions and a platform for 
the same has ‘been provided. The weigh- 
ment is checked by the Market Supervisors. 


3. That the statement of Income and Ex- 
penditure of the Market Committee for the 
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year 1974-75 till 3{st March, 1981 is annexed 
as Annexure ‘A’ to this affidavit and the Ex: 
penditure incurred is annexed as Ans 
nexure ‘B’ to this affidavit. 


4. That the total income from levy of 
market fee till 31-3-1381 is Rs. 31,54,288.32 p. 
whereas expenditure is Rs. 18,87,736.73 p. 
Thus a sum of Rs. 12,66,551.59 p. has been 
saved from the incomes and as against that 
projects worth more than rupees ninety five 
lacs for construction of Market Yards alone 
have been taken in hand and the balance 
expenditure will be met out of future in- 
come, grant-in-aid, loans etc. A full-fledged 
principal markets for potatoes, apple and 
other cash crops are produced to be construct- 
ed at Dhalli and another proposal is afoot 
to construct another Marketing Complex at 
Shogi, besides other sub-market yards in the 
Notified Market Area at suitable points. 


5. No suitable site to declare a principal] 
Market Yard under Section 5 has yet been 
approved in Simla Town although some pro- 
posals have been submitted to the highes 
authoriites. 

Simla dated 15th July, 1981. 
Sd/- 
(Prem Prakash Gupta) 
Deponent.” 


Annexures ‘A’ and ‘B’ have been also filed 
with the additional atfidavit. In Annexure ‘A’, 
the income of Market Committee, Simla of 
market fee as realised from 1974-75 up to 
1980-81 has: been detailed. In this way, the 
Market Committee is shown to have derived 
a total income of Rs. 31,54,228.32 p. for all 
these years. In Annexure ‘B’, the details of 
the expenses incurred by the Market Coma 
mittee, Simla have been given from the year 
1974-75 up to 1980-31. In this way, a sum 
of Rs. 18,87,736.73 p. is stated to have been 
incurred by the Committee on the expendi- 
ture side. 


6. The petitioner has filed a counter-affi- 
davit to the aforesaid additional affidavit. It 
has been contended that to the knowledge 
of the petitioner, the market fee is not col- 
lected anywhere in Simla district except 
Simia proper. It is contended that no ser- 
vices, amenity, facility or ‘comforts ate being 
provided in Simla proper. No market-yard, 
sub-mearket yard or market proper is alleged 
to have been declared so far. According to 
the petitioner, no other facilities as contem- 
plated by R. 44 framed under the Act have 
been provided. The petitioner contends that 
the staff only renders the service of harass- 
ment to the petitioner and others, carrying 
on business and also to the growers. It is 


è 
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also asserted that the Market Committee is 
bound to spend a substanticl amount collect- 
ed on account of market fee.on the services 
to be rendered. According to the petitioner, 
the weighing-bridge set up by the Market. 
Committee is running on zommercial basis 
and any person can get His truck or any 
other articles weighed by paying charges. The 
piece of land said to have deen taken in the 
existing ‘Sabji Mandi’, Sima for conducting 
auctions is hardly 18’ Xx 10 and that too, ac- 
cording to the petitioner, has been set apart 
for the use of the co-opera‘ives. 


C. W: P. No. 89 of 1981: 


7. The petitioners in this writ petition are 
running their business at Manali, within dis- 
trict Kulu. The petitioner No. 1 is the 
Managing Director of M/s. Rajinder Paul 
Sood and Sons Private Limited, Manali and 
also the owner of M/s. Modern General 
Stores, Manali petitioner No. 2. According 
to Shri Rajinder Paul, petitioner No. 2 18 
carrying on the business of selling food- 
grains, edible oils, goods etc. in. Manali. The 
petitioner No. 1 purchases most of their 
goods for the business from the markets at 
Damtal, Delhi and Punjab and they seli 
almost all their goods in wholesale and make 
no local purchases of the articles in which 
they deal. Inter alia, it is sated that Manali 
has been shown as the Principal Market-yard. 
The petitioners submit that the place where 
they carry on their business is a distinct place 
and is separated by three-tour villages and 
is not a part of the Notified Area Commit- 
tee, Manali. Accordingly, i is urged that no 
principal Market-yard or sub-market yard 
was declared for Manali proper. It is point- 
ed out that respondents Nos. 2 and 3 de- 
manded the market fee from the petitioners 
and they filed a C. W. P. No. 265 of 1978. 
It is alleged that the Joint Agricultural Pro- 
duction Commissioner issued a communica- 
tion dated 22nd Dec., 1978 to the effect that 
the Government had decided that no market 
fee would be charged by the Marketing Com- 
mittee of Solan, Simla, Kalu and Nagrota 
in respect of cereals, pulses, oil-seeds, gur 
and shakkar (khandsari). As such, direction 
was made that necessary instructions in 
this behalf be issued. A copy. of the .com- 
munication has been placed on record as 
Annexuure P-7. On the besis of this com- 
munication, the counsel for respondents Nos. 
2 and 3, stated at the bar that at present, the 
petitioner is not liable to pay any market fee. 
Accordingly, the petitioner did not press this 
writ petition and the same was dismissed as 
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withdrawn on 2nd March, 1979. It is stated 
that they received a letter dated 3-1-1981, 
calling upon them .to collect and deposit 
market fee at the rate of 1% with effect from | 
1-1-1981. A- notification dated 29th Jan., 
1981 was thereafter issued by respondent 
No. 1 to the effect that in respect of Market 
Committee, Kulu, market fee on cereals, 
pulses, oil-seeds and. gur and shakkar 
(Khandsari) would be levied with immediate 
effect. Almost similar other legal contentions 
as contained in C. W. P. No. 254 of 1974, 
have been raised in this writ petition. Inter 
alia, it is contended that no marketing board 
as envisaged by S. 3 (1) of the Act has been 
constituted. It is urged that at any rate, its 
constitution is not proper. No market-yards 
and any market sub-yards are alleged to have 
been defined or notified. It is contended that 
the respondents under the garb of action 
under Sections 8 and 20 of the Act are levy- 
ing fees. The action of the respondents is 
branded as violative of Arts. 301 and 304 
of the Constitution of India. It is pointed 
out that under Section. 22 of the Act, the 
Government is enjoined by directing the 
Committee or the Notified Area Committee 
not to charge octroi in the area where the 
Act has been made applicable. No such 
action is said to have been taken and the 
octroi continues to be levied by the Munici- 
pal Commitiee, Kulu and Notified Area 
Committee; Manali. According to the peti- 
tioners, the Market Committee was not com- 
petent to levy the market fee till the Market 
Committee was constituted according to law. 
It is stated that the articles like rice, edible 
oils and other products are not agricultural 
produce and are not produced in the market 
areas, and as such, no market fee can be 
levied. It is pointed out that principal mar- 
ket-yard for Manali (Chauri Bebai) Tehsil, 
Kulu was notified by the respondents, as the 
potato business is carried out at the said 
place. According to the petitioners, the 
establishment of Market Committee is a con- 
dition precedenf for levying market fee. As 
such, it is prayed by the petitioners that the 
Act be declared .as ultra vires of the Con- 
stitution of India and the imposition of 
licence fee and collection of fee be declared 
illegal, void and arbitrary. A prayer has also 
been made for the refund of licence fee as 
also the market fee. Notifications An- 
nexures P-1 and P-2 and demands as con- 
tained in Annexures P-9 and P-10 are pray- 
ed to be quashed. In the alternative, how- 
ever, it is prayed that. the respondents be 
directed to enforce the provisions of the Act 
in accordance with law. 
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8. In the reply filed on behalf of the res- 
pondents Nos. 2 and 3, besides the legal 
objections, as contained in reply filed in 
C. W. P. No. 254 of 1974, it is contended 
that on 3rd Oct., 1977, as many as six 
members of the Market Area Committee, 
Kulu were nominated and five other mem- 
bers were also nominated in the year 1979. 
It is contended that it is not necessary that 
for the purposes of levying market-fee, the 
constitution of the Market Committee is a 
condition precedent. It is pointed out that 
under Section 12 of the Act, the outgoing 
members, if not replaced after the expiry of 
their term, the old members continue to hold 
the office and the Market Committee con- 
tinues to be validly constituted Committee. 
It has been admitted in the reply that 
C. W. P. No. 265 of 1978 was filed in which 
it was stated that no market fee was levied 
on various items. It is, however, contended 
that the aforesaid items now stand included 
vide notification dated 29th Jan., 1981. The 
respondents denied that there was any 
assurance that the petitioners would never 
be made liable to pay the market fee. It is 
urged that it was only stated that no market 
fee was liable to be charged in view of the 
notification as it stood then.’ It-is also urged 
that in connection with the statutory duty 
of the Market Committee and the Board to 
render services as prescribed under the Act, 
various steps are being taken. Some staff for 
the enforcement of the Act is alleged to 
have been employed and Market Committee 
constituted. It is pointed out that proper 
sheds and market yards etc. shall be built 
and other facilities provided gradually ac- 
cording to the funds available “with the 
Market Committee. It is further contended 
that the market fee is levied in respect of the 
` goods sold in the market irrespective of the 
source of purchase by the dealer. Ultimately, 
it has been pointed out that it is the statu- 
tory duty of the Market Committee and of 
the Board to render services as prescribed 
under the Act. The respondents have justi- 
fied their actions under the Act and have re- 
pudiated the other contentions of the peti- 
tioners. 


C. P. W. No. 82 of 1974: 


9. This writ petition has been filed by 
M/s. Keshay Ram Chandermani and others, 
shop-keepers of Nalagarh, district Solan, 
praying that the action of the respondents 
constituting the Board as also imposition of 
the licence fee and collection of fee be de- 
clared illegal, void and arbitrary. It is fur- 
ther prayed that respondents be directed . to 
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refund the licence fee deposited. by the peti- 
tioners. It is also praved that the respon- 
dents be directed ta enforce the provisions 
of the Act in accordance with jaw. Inter 
alia, it is contended that no Marketing Board 
as envisaged under the Act has been con- 
stituted. At any rete, it is contended that 
its constitution is not proper. It is urged 
that neither any market yards nor market 
sub-vards nor any market areas have been 
defined or notified. It is further urged that 
the provisions of the Act were extended to 
Saprocn, Solan, Simla etc. but later on the 
respondents elected to denotify these areas. 
It is pointed out that the respondents in the 
garb of action under Sections 8 and 20 of 
the Act are levying fees. It is asserted that 
under the provisions of the Act, the respon- 
dents 2 and 3 are enjoined to perform vari- 
ous functions and to provide facilities to the 
producers as also to the dealers, but no 
facilities have been provided. The other con- 
tentions are substantially the same as raised 
in C. W. P. No. 254 of 1974. 


16. The reply filed on behalf of the re- 
spondents 2 and 3 is almost on the identical 
lines as filed in C. W. P. No. 254 of 1974. 
C. W. P. No. 252 of 1974: 


14. This writ petition has been filed by 
Shri Balwant Singh and fifteen others. In 
this writ petition, it is contended by the peti- 
tioners that they carry on the trade as but- 
chers and sell goat meat and mutton for con- 
sumption of general public. at Simla. It is 
stated that they purchase sheep and goats 
from places outside Simla and sell their 
meat. According to the petitioners, goat 
meat and mutton cannot be described to be 
an agricultural produce and that according to 
law respondent No. 1 is not authorised to 
formulate any law.in respect of goat meat or 
mutton. According to the petitioners, the 


State Legislature is not empowered to levy 


any fee on sellers of goat meat and mutton. 
It is further asserted that the action of the 
respondents is violative of Arts. 304 and 301 
of the Constitution of India. The notifica- 
tions constituting the Marketing Board as 
also the Market Committee are said to be 
non est inasmuch as they were not published 
in accordance with Rule 5 of the Rules fram- 
ed under the Act. The other- contentions 
raised in this writ petition are substantially 
the same as raised in C. W. P. No. 254 of 
1974. Ultimately, it is prayed that the notifi- 
cation (Annexure ‘D’) directing the petitioners 
to apply immediately for the licence under 
the Act be quashed, and the respondents be 
directed not to enforce the Act and the Rules 
vis-a-vis the petitioners. . 
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12. In the reply filed on behalf: of the 
respondenis, the contentions of the petitioners 
have been repelled and it has been contend- 
ed that goat meat and mutton stand included 
under animal husbandry products and are 
treated as agricultural produce. 

C. W. P. No. 259 of 1974. 

13. This writ petition has been filed by 
Shri Jagdish Raj and nine others. It is stated 
therein that the petitioners Nos. 1 to 6 are 
running business of the sale of infertile eggs 
and dressed chicken meat, whereas respon- 
dents Nos. 7 to 9 are carrying on the busi- 
ness of selling fish, at fh market, Simla. 
According to the petitioners, the animal hus- 
bandary goods cannot be included within the 
definition of agricultural produce. Other 
contentions raiséd-in this writ petition are 
almost the same as contained in C. W. P. 
No. 254 of 1974. Ultimately, the petitioners 
have prayed that Notificections ‘D’ and ‘E’ 
and the like notices be qaashed.’ It is fur- 
ther prayed that Annexure ‘A’ and subse- 
quent notification: notifying the Market Com- 
mittee be quashed and respondents be direct- 
ed not to enforce the provisions of the Act. 

i4. In the reply filed >n behalf of the 
respondents, substantially fhe similar conten- 
tions have been raised as in the reply filed to 
C. W. P. No. 252 of 1974. The additional 
contentions of’ the peewee have also been 
repudiated. 

C. W. P. No. 236 of 1979: 


15. This is'a writ petition filed by Shri 
Gurbax Singh and anothe: of Una District. 
It is stated that the petitioners carry on the 
trade of butchers, general merchants, milk 
sellers, grain merchants, and deal in vege- 
tables and allied commodities of the daily 
need of the general public zs retail and whole- 
sale dealers. According io the petitioners, 
these commodities are no- the products of 
the State of Himachal Pradesh, where the 
petitioners are carrying on their business and 
that the petitioners have to purchase these 
articles from Punjab and cther nearer States, 
outside Himachal Pradesh. Inter alia, it is 
contended that the notice issued to them as 
contained in Amnexures ‘C’. and ‘C-1’ be 
quashed and the respondents be directed not 
to enforce the provisions cf the Act and the 
Rules made thereunder ~is-a-vis the peti- 
tioners. It may ‘be pointed out that An- 
nexure ‘C’ is to the effect that application 
form for obtaining the requisite licence 
under the Act be sent to the Market Com- 
mittee, Une or ‘to the Deputy Director of 
Agriculture, Una. 

i16. ‘The reply has been filed on behalf of 
respondents 2 and 3 in which, the conten- 


Khushi Ram v. State 


H. P. 105 


tions of the. petitioners have been repelled 
and the action of the. respondents has been 
claimed to be perfectly valid. Other, conten- 
tions raised in this writ petition as also in 
the reply tothe writ petition are substantially 
the same as contained in C. W. P. No. 254 of 
1974, 


C. W. P. No. 68 of 1981. 


17. This is a writ petition filed by Shri 
Surinder Nath of main bazar Una and an- 
other. It stated in the writ petition that the 
petitioner No. 1 is a ‘karyana’ merchant 
whereas petitioner No. 2 is a ‘vanaspati’ 
dealer, exclusively. According to the peti- 
tioners they sell the commodities which are 
not the products of the State of Himachal 
Pradesh and that they. purchase these com- 
modities from the State of Punjab and other 
nearer States outside Himachal Pradesh. The 
other contentions raised in this writ petition 
are also the same as raised in C. W. P. No. 
236 of 1979. It has been prayed in the writ 
petition that the notice issued to the peti- 
tioners as contained in Annexure ‘B’ be 
quashed and the respondents be directed not 
to enforce the Act and the Rules made 
thereunder, 


18. The respondenis ‘in their reply have 
repelled the contentions of the petitioners 
and have raised similar contentions as con- 
tained in reply to C. W. P. No. 236 of 1979. 
It is, however, not necessary to reproduce 
the facts as detailed either in the writ peti» . 
tion or in the reply thereto. 


. 19. The Act has been passed to consoli- 
date and amend the law relating to the 
better regulation of the purchase, sale, 
storage and processing of agricultural pro- 
duce and the establishment of markets for 
agricultural produce in Himachal Pradesh. 
It may be noticed that before the Act was 
passed there were two Acts in force in 
Himachal Pradesh in regard to the establish- 
ment of markets for agricultural produce 
and other matters. connected therewith. These 
were, the Patiala Agricultural Produce Mar- 
kets Act, 2004 BK which was in force in 
the area comprised in Himachal Pradesh im- 
mediately before Ist Nov., 1966 and the Pun- 
jab Agricultural Produce Markets Act, 1961, 
which was in force in the areas added to 
Himachal Pradesh under Section 5 of the 
Punjab Reorganisation Act, 1966. As such, 
with a view to bringing about uniformity in 
the ` matter of such law, it was ‘considered 
necessary to have one ‘unified law for the 
whole of Himachal Pradesh. Consequently, 
the Act in queson: was passed, 
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20. The scheme of the Act may be briefly 
narrated. Under Section 3 of the Act, the 
State Government may, for exercising the 
powers conferred on, and performing the 
functions and duties assigned to, the Board 
by ‘or under the Act, establish and constitute 
a Himachal Pradesh Marketing Board con- 
sisting of official and non-official members to 
be nominated by ‘the State Government. 
Under Section 3 (19 of the Act, the Board 
may, with the prior approval of State Gov- 
eriment, by notification declare its intention 
of exercising control over the purchase, sale, 
storage and processing of such agricultural 
produce and in such area as may be specified 
in the notification. Such notification shall 
state that any objections or suggestions which 
may be received by the Board within a 
period to be specified in the notification, will 
be considered provided that such period will 
not be less than one month. Section 4 of 
the Act deals with declaration of notified 
market area. It provides that after the ex- 
piry of the period specified in the notification 
under Section 3 (19) and after considering 


objections and suggestions as may be fe- . 


ceived before the expiry of the specified 
period the Board may by notification and in 
any other manner that may be prescribed, 
declare the area notified under S. 3 or any 
portion thereof to be notified market area 
for the purposes of this Act in respect of 
agricultural produce, notified under $. 3 or 
any part thereof. Under S. 4 (4), it is de- 
clared for the removal of doubts that a 
notification published in the official gazette 
under this section or Section 3 shall have 
full force and effect notwithstanding any 
omission to publish or any irregularity or 
defect in the publication of a notification 
under this section or Section 3, as the case 
may be. Section 6 of the Act provides that 
no market is to be opened in or near places 
declared to be markets. Sections 7 and 8 
are concerned with the grant of licences and 
payment of licence-fee. Under Section 9, the 
Board by notification is to establish Market 
Commitiee for every notified market area 
and specify its headquarters. Sections 10 to 
15 deal with the constitution of Market 
Committee, its duties and powers, term of 
office of the members, removal of members, 
election of Chairman and Vice-Chairman, 
and filling of vacancies of members of the 
Market Committee. Section 16 declares that 
every Market Committee shall be a body 
corporate as well as local authority by such 
name as the Board may specify in the notifi- 
cation. Section 17 relates to the appoint- 
ment of sub-committee, joint committee and 
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delegation of powers whereas S. 18 deals with 
the appointment and salaries of officers and 
servants of Market Committee. Sections 19 
to 32 deal with other allied matters relating 
to the working of the Market Committee, 
levy of fee, the Marketing Board fund, Mar- 
ket Committee fund, purposes for which the 
Market Committee: fund may be expended, 
acquisition of land for the Board and market 
commitiees and imposition of penalties ete. 
Under Section 33 of the Act, the State Gov- 
ernment has powers to make rules for carry- 
ing out all or any other purposes of the Act. 
Under Section 34 of the Act, the Board has 
been given power to make bye-laws subject 
to certain conditions. Under S. 35, the State 
Government has power to add to the schedule 


to this Act any other item of agricultural . 


produce, or amend or omit any item of such 
produce, specified therein. Sections 36 to 43 
deal with the trial of offences, appeal; revi- 
sion, power to compound offences and liabi- 
lity of member or employee of Market Com- 
mittee or the Board. Section 44 of the Act 
relaies to repeal and savings provision where- 
by the Punjab Agricultural Produce Markets 
Act and the Patiala Agricultural Produce 
Markets Act are repealed with a proviso that 
such repeal shall not affect certain matters, 
In the schedule attached to the Act, the 
names of agricultural produce as defined 
under Section 2 (a) have been given. The 


relevant provisions of the Act wili be con- - 


sidered while dealing with a point or points 
raised in these writ petitions. 


2i. Common arguments were addressed 
by the learned counsel for the parties in these 
writ petitions. It may be pointed out at the 
very outset that the learned counsel for the 
petitioners have not, at this stage, chosen to 
challenge the vires of the Act. As such, it 
is not necessary to go into that question. 


22. The first quesiion that has been raised 
on behalf of the petitioner is that the fee 
charged by the respondents is not in the 
nature of a tax but is a levy of fee for which 
attention has been drawn to a judgment of 
the Supreme Court in State of Maharashtra 
v. Salvation Army Western Territory, (AIR 
1975 SC 846), to show the difference between 
a fee and a tax. The relevant observations 
may be reproduced for a ready referencé (at 
p. 850): 

“Now the first question for consideration 
is: What is the nature of a fee? It is idle 
to parade the familiar learning on the ques- 


tion of the distinction between:a tax and a 


fee. A tax is a compulsory exaction of 
money by- a public authority for a public pur- 


in return services have to be rendered. Our 
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pose enforceable by law and is not a pay- 
ment for any specific serv.ce rendered. The 
levy of a tax is for the purpose of general 
revenue which when collected forms part of 
the public revenues of the State. There is 
no element of quid pro quo between the tax 
payer and the public -awhority. A ‘fee is 
generally defined to: be a charge'for a spe- 
cial service rendered to imdividuals by the 
Government’ or some other agency like a 
local authority or statutory corporation. 
The amount of fee levied is supposed to be 
based on the expenses incurred by the 
Government or the agency in rendering the 
service though in many cases the costs are 
arbitrarily assessed. Fees are ordinarily uni- 
form but absence of unformity is not a 
criterion on which alone it.can be said that 
a levy is in the nature of tax. In the case of 
a fee, no account is taken of the varying 
abilities of different recipfnts of the service 
to pay. As a fee is regarced as a sort of re- 
turn or consideration for services rendered, 
it is necessary that the levy of fee should be 
correlated to the expenses incurred by the 
agency in rendering the services. 


“If the special service rendered is dis- 
tinctly and primarily meant for the benefit of 
a specified class or area the fact that in 
benefitting the specified class or area the 
State as a whole may altimately and in- 
directly be benefitted would not detract from 
the character of the levr as a fee.” See 
Hingir Rampur Coal Co. Ltd. v. State of 
Orissa, (1961) 2 SCR 537 at p. 549.: (AIR 
1961 SC 459 at p. 466). It is also generally 
necessary that the payments demanded for 
rendering of such services must be set apart 
or specifically’ appropriated for that purpose 
and that they should not be merged in the 
general revenue of the Sta te to be spent for 
general public purposes. _-t may not, be pos- 
sible to prove in every case that the fees that 
are collected by the Government or the 
agency always approxima’ e to the expenses 
that are incurred -by it in -endering the parti- 
cular kind of services or in performing any 


particular work for the beneiit of certain in- 
dividuals. i 


“A ieee in the ı nature ‘of’ & S does not 
cease to be of that character merely because 
thefe .is an element cf compulsion or 
coerciveness present..in it, nor is it a postu- 
late of a fee that it must- aave direct relation 
to the actual services rencered, by the auth- 
ority to the individual whe-obtains the bene- 
fit of the-service. If with a view to’ provide 
a specific service, levy is imposed by law and 
expenses for maintaining the service are met 
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out of the amounts ‘collected there being a 
reasonable relation between the levy and the 
expenses: incurred ‘for rendering the service, 
the levy would be in the nature of a fee and 
not in the nature of. a tax “See H. H. 
Sudhindra Thirtha Swamiar’ v.: Commr. for 
Hindu‘ Religious and Charitable Endowments,, 
Mysore, (1963) Supp 2 SCR 302 at p. 323: 
(AIR 1963 SC 966 at p. 975): z 
That there is correlation between the levy 
and, the services can be proved by showing 
that on the face of the legislative provision 
itself, the .collections are not. merged in the 
general revenue but are set apart and ap- 
propriated for rendering services. Thus, two 
elements are essential in order that a pay- 
ment may be regarded as-a fee. In the first 
place, it must be levied in consideration of 
certain. services which the individuals accept 
either willingly or unwillingly and in the se- 
cond place, the amount, collected must be 
earmarked to meet the expenses of rendering 
these services and must not go to the gene- 
tal revenue of the State to be.spent for gene- 
ral public purposes. See Commr. Hindu Re- 
ligious Endowments, Madras v. Sri Lakshmin- 
dra Thirtha Swamiar, 1954 SCR 1005 at 
pp. 1037, 1040: (AIR 1954 SC 282 at 
pp. 294, 295); Sri Jagannath Ramanuj Das 
v. State - of Orissa, 1954 SCR 1046 at 
p. 1053 : (AIR 1954 SC 400 at p. 403) and 
Ratilal Panachand Gandhi v. State of Bom- 
bay, 1954 SCR 1055 at-p..1075: (AIR 1954 
SC 388 at p. 395).” 

Again, in this very judgment, the Supreme 
Court has further observed as under: 

“As. we said, ‘the fee must, as far practi- 
cally-as possible,. be- commensurate with the 
services rendered: One should not seek for 
any mathematical accuracy in“these matters 
but be content with rough approximations. 
The services are mostly rendered by the: offi- 
cers of the Charity Organisation. With the 
proliferation of public trusts in the State, it 
became necessary to expand the Charity 
Organisation and to increase the staff for 
supervision and control. It also became 
necessary::ta have more regional officés for 
the more: effective and immediate supervision 
and control. The: expenditure in construct- 
ing buildings. for locating the -head office and 
regional offices‘and the increase in the allow- 
ances or other amenities to- the staff have 
also to be included in’the costs of the ser- 
vices. When there is surplus, it cannot im- 
mediately ‘be said that: the ‘surpliis must 
necessarily go in reduction of the rate of 
contribution to be levied thereafter.” 

' 23. In this context, a Full Bench deci- 
sion of Punjab and Haryana High Court in 
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M/s. Harnam Dass Lekhi Ram vy. State of 
Punjab, (AIR 1978 fun) & Har 53) be re- 
ferred in which reference has been made to 
the report of Royal Commission on Agricul- 
ture in India, 1928, in respect of -purchase, 
sale, storage and processing of agricultural 
produce and regulating the markets in res- 
pect of these matters. The relevant extract 
of the report may be reproduced (at p. 55):— 


“Tf, as we have held in the preceding para, 
it is established that the cultivator obtains a 
much better price for his produce when he 
disposes of it in a market than when he sells 
it in his village, the importance to him of 
properly organised markets needs no em- 
phasis. The importance of such markets lies 
not only in the functions they fulfil but in 
their reactions upon production. Well re- 
gulated markets create in the mind of the 
cultivator a feeling of confidence and of re- 
ceiving fair play and this is the mood in 
which he is most ready to accept new ideas 
and to strive to improve his agricultural 
practice. Unless the cultivator can be cer- 
tain of securing adequate value for the 
quality and purity of his produce, the efforts 
required for an improvement in these will 
not be forthcoming. The value of the educa- 
tive effect of well regulated markets on the 
producer can hardly be exaggerated but it 
has yet to be recognised in India. From all 
provinces we received complaints of the dis- 
abilities under which the cultivator labours 
in selling his produce in markets as at pre- 
sent organised. It was stated that scales’ and 
weights and measures were manipulated 
against him. a practice which is often ren- 
dered easier by the absence of standardised 
Weights and measures and of any system of 
regular inspection. Deductions, which fall 
entirely on him but against which. he has no 
effective means of protest are made in most 
markets for religious and charitable purposes 
and -for other objects. Large ‘samples’ of 
his produce are taken for which he is not 
paid even when no sale is effected. ‘Bargains 
between the agent who acts for him and the 
one who negotiates for the purchaser. are 
made secretly under a cloth, and he re- 
mains in ignorance of what is happening. 
The broker whom he is compelled to employ 
in the iarger markets is more- inclined. -to 
favour the purchaser with whom he is 
brought into daily contact than the seller 
whom he only sees very occasionally. This 
inclination to favour the buyer becomes 
more pronounced when, as not frequently 
happens, he acts for both parties.” 

In this very judgment, it was further observed 
as under (at p. 63): ; 
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“The contention of the learned counsei for 
the petitioners that since no services are 
being rendered by the Market Committee to 
the category of unregulated sales to which 
category the petitioners belong, therefore, 
the Committee is not entitled to charge any 
fee from the petitioners is really not well 
founded. Firstly, there is no clear-cut aver- 
ment as to which. type of services as are 
postulated in the provisions of the Act, were 
not being rendered to the petitioners. Se- 
condly, as would be apparent from the pro- 
visions of the Act and the Rules made there- 
under, the market fee is levied for the pur- 
poses of rendering services to the licensees 
under Sections 10 and 13 and to the pro- 
ducers residing in the market area. The 
purposes for which the fund realised from 
market fee is to be spent are enumerated 
under the provisions of Sections 26 and 28 
of the Act.: It may be observed that a por- 
tion of market fee recovered by the Market 
Committee is given: to the Marketing Board 
for constituting the Market Development 
Fund. The funds of the Market Committee 
and that of the Board’ are to be spent for 
the purposes enumerated under the provi- 
sions of Sections 26, and 28 of the Act. The 
main purpose of the Act is to make provi- 
sion for regulated markets for the agricul- 
tural produce and in that respect render ser- 
vices to all concerned. It cannot be denied 


that the existence , of a regulated market 


system in State is itself a service to the sellers 
and to the intending, purchasers of the aeri- 
cultural produce. The provisions of the Act 
have to be administered by the Market Com- 
mittees/Marketing Board and the State Gov- 
The establishment and the admin- 


tion of the Act by the Market Committees 
and the Board, does require the finances to 
run such an administration. If the fee is 
being levied under ‘the provisions of a sta- 
tute, the services to be rendered in lieu of 
the fee as provided under the statute, have 
to be kept in view with a view to uphold. the 
provisions of the statute.” _ 

The judgment also dbserved : 


“It is no doubt true that a levy by way of 
fee is a sort of return or consideration for 
the services rendered which makes it neces- 
sary that there should be an element of quid 
pro quo in the imposition of a fee, as has 
been held by their Lordships of the Supreme 
Court in Government of Andhra Pradesh v. 
Hindustan Machine Tools Ltd., AIR 1975 SC 
2037. But the question has to be viewed 
from a broader perspective. Reference in 
this connection may be usefully made to the 


ch 
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decision of their Lordships of the Supreme 
Court in Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107, wherein it has 
been observed as follows {at p. 1128) :— 


“It, therefore, appears to us that the word 
quid pro quo should be read not in the 
narrow and restricted sense submitted by the 
learned counsel for the appellant but in a 
somewhat wider sense as including cases 
where the function of the licence is to im- 
pose control upon an activity, the cost in- 
curred for effectuating that control, and this 
on the basis that the industry or activity is 
placed under regulation and control not 
merely in public interest but in the interest 
and for the benefit of the licensees as a 
whole as well.” 


It was also observed (at p. 65 of AIR 1978 
Punj & Har): 


“The contention that the area of utilisa- 
tion of the funds raised from the fee should 
be confined to the Principal market yard, is 
really without any merit. The bare perusal 
of the provisions of the Act would show that 
the Committee is established, for the notified 
market area. The principal market yard or 
the sub-market yard or the market is only 
a small place where the producers come and 
dispose of their agricultural produce. With 
the development made in the notified market 
area, the development of the principal 
market yard, or sub-market yard or., the 
market, is closely linked. The producers, 
who live in villages, are to be provided 
facilities such as link roads, construction of 
culverts on the link roads for facilitating the 
transportation of the agricultural produce to 
the markets etc. If such facilities, as are 
specified in the Act are not offered to the 
Villagers who grow agricultural produce, they 
are not likely to get the fair return for the 
agricultural produce they grow with hard 
labour and if that is done, the real purpose 
for which the Act has been enacted, will be 
frustrated.” 


It was moreover observed as: under (at p. 65 
of AIR 1978 Punj & Har): 


“The contention of the learned counsel for 
the petitioners that the sales and purchasés 
made by the petitioners, who alleged that 
their shops are outside the principal market 
yard or sub-market yards, are not regulated 
sales and are sales by retail sellers, is really 
unfounded. As is clear from the provisions 
of the Act, all sales and purchases of agricul- 
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tural produce made within each market area 
are being regulated under the Act. It is im- 
material whether the said sales or purchases 
take place in the principal market yard or 
sub-market yard or even outside.” 


24. It is also desirable to understand the 
essence of the expression ‘commission’ which 
is to be charged by a licensee. In this con- 
text, the expression ‘commission’ is almost 
synonymous to the expression ‘fee’. Accord- 
ing to dictionary meaning, commission is a 
fee paid to an agent or employee for trans- 
acting a piece of business or performing a 
service. According to ‘Venkataramaiya’s 
Law Lexicon and Legal Maxims’ 2nd Edi- 
tion; the expression ‘commission’ has no’ 
technical meaning but both in legal ‘and com-’ 
mercial acceptation of the term it has definite’ 
signification and is understood as an allow- 
ance for service or labour in discharging cer- 
tain duties, such for instance of an agent, 
factor, broker or any other person who 
manages the affairs or undertakes to do some 
work or renders some service to another. 
Mostly it is a percentage on price or value or 
upon the amount of money involved in any 
transaction of sale or service or the quantum 
of work involved in a transaction. Jt can 
be for a variety of services and is. of ibe 
nature of recompose or reward for such 
services. Accordingly, it cannot be disputed 
that the fee charged by the respondents as 


valso by a licensee is in lieu of services to be 


rendered and is not a tax. Reference may 
also be made to a decision of the Supreme 
Court in Rameshchandra Kachardas Porwal 
v. State of Maharashtra, (AIR 1981 SC 1127). 
In this judgment, their Lordships of the 
Supreme Court while dealing with Maha- 
rashira. Agricultural Produce Marketing (Re- 
gulation) Act observed as under: 


“Next we pass on to the main submission 
made on behalf of the petitioners that the 
transactions between trader and trader and 
transactions by which the agricultural pro- 
duce was imported into the market area from 
outside | the market area were outside the 
purview of the Act and that if Section 5 and 
Rule 5 were inténded to’ cover such trans- 
actions also, they were invalid. The basic 
assumption of the submission was that the 
Maharashtra Agricultural Produce Marketing 
Regulation Act was conceived in the interests 
of the agriculturists only and intended for 
their sole ‘benefit. This basic ‘assumption | is 
not well founded. It is true that one of the 
principal objects sought to be achieved by 
the Act is the securing of a fair price to the 
Agriculturist for his produce, by the elimina- 
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tion of middlemen and other detracting fac- 
tors. But, it would be wholly incorrect to 
say that the only object of the Act is to 
secure a fair price to the agricultwrst As 
the long title of the Act itself says, the Act 
is intended to regulate the marketing of agri- 
cultural and certain other produce. The 
marketing of agricultural produce is noi cons 
fined to the first transaction of sale by the 
producer to the trader but must necessarily 
include all subsequent transactions in the 
course of the movement of the commodity 
into the uliimate hands of the consumer, so 
long, of course, as the commodity retains its 
original character as agricultural produce. 
While middlemen are sought to be eliminated, 
it is wrong to view the Act as ene aimed af 
legitimate and genuine traders. Far from it. 
The regulation and control is as much for 
their benefit as it is for the benefit of the 
producer and the ultimate consumer. The 
elimination of middlemen is as much in the 
interest of the trader as it is in the interest 
of the producer. Promotion of grading and 
standardization of agricultural produce is as 
much to his benefit as to the benefit of the 
producer or consumer. So also proper 


weighment” 


Again, the Supreme Court in Kewal Krishan 
Puri v. State of Punjab, (ATR 1980 SC 1008}, 
while dealing with a case under Punjab Agri- 
cultural Produce Markets Act (23 of 1961}, 


laid down certain principles for satisfying the’ 


tests for a valid levy of market fee on the 
agricultural produce bought or sold by licen- 
sees in a motified market area. -Xt is desirable 
to reproduce the same for a ready referenca 
{at p. eee 


“From a conspectus of the various arith 
orities of this Court we deduce the following 
principles for satisfying the tests for a valid 
levy of market fees on the agricultural pro- 
duce bought or sold by licensees in a notified 
market area: 


(1) That the amount of fee realised must 
be earmarked for rendering services to. the 
licensees in the. notified market area and a 
good and substantial portion of it must -be 
shown to be expended for this purpose. 


(2) That the services rendered to ‘the licen- 
sees must be in relation to the transaction 
of purchase or sale of the agricultural pro- 
duce. 


(3) That while rendering services in the 
market area for the purpose of facilitating 
the transactions of purchase and sale with a 
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view ta achieve the objects of the marketing 
legislation it is not necessary to confer the 
whole of the benefit on the licensees but 
some special benefits must be conferred on 
them which have a direct, close and reason- 
able correlation between the licensees and 
the transactions. : 


(4) That while conferring some special 
benefits on the licensee, it is permissible to 
Tender such service in the market which may 
be in the general interest of all concerned 
with transactions takinz place in the market. 


(5) That spending the amount of market 
fees for the purpose of augmenting the 
agricultural produce, its facility of transport 
in villages and ‘to provide other facilities 
meant mainly or exclusively for the benefit 
of the agriculturists is not permissible on the 
ground that such services in the long run go 
to increase the volume of transactions in 
the market ultimately benefitting the traders 
also. Such an indirect and remote benefit to 


the traders is in no sense a special benefit to 
them. 


(6) That the element of quid pro quo may 
not be possible, or even necessary,. to be 
established with arithmetical exactitude but 
even broadly and reasonably it must be estab- 


lished by the authorities who charge the fees . 


that the amount is being spent for reader- 
ing services to those | on whom falls the 
burden of the fee. 


_ (7) At least a good and substantial por- 
tion of the amount collected on account of 
fees, may be in the neighbourhood of two- 
thirds or three-fourths must be shown with 
reasonable certainty ‘as being spent for ren- 
dering services of' the kind mentioned 
above.” ` 

25. It is contended by the learned coun- 
sel for the petitioners that facilities have to 
be provided ‘before an area is declared as a 
market area. The learned counsel have 
drawn our attention to a decision of the 
Supreme Court in Mohammad Hussain Gulam 
Mohammad v. State of Bombay, (AIR 1962 
SC 97) in respect of their contention. After 
perusing the judgment, however, we find that 
there is no observation in this judgment that 
a market yard cannot be declared before all 
the . facilities have been provided. On the 
contrary, .in Rameshchandra Kacharadas 
Porwal’s case, (AIR 1981 SC 1127) (supra) 
their Lordships of the Supreme Court ob- 
served as under (at, pp. 1140-1141): 


fo 
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“It was also said that neither the Gul- 
tekdi market nor the Turbhe market had 
any convenience or facility or was ready fot 
use on the date on which it was notified as 
the Principal Market tor the concerzed 
market area. On the material placed before 
us we are satisfied that all reasonable con- 
veniences and facilities ane now available in 
both the markets, whatever might have been 
the situation on the respective dates of 
notification. We refrain from embarking 
into an enquiry as to the situation obtain- 
ing on the dates of notification. We do say 
that a place ought not te be notified as a 
market unless it is ready for use as a market 
with all reasonabie facilities amd conveniences 
but we do not conceive it to be our duty to 
pursue the matter to the extreme limit of 
quashing the notification when we find that 
all reasonable facilities an conveniences are 
now available. While a rotification may be 
quashed if nothing has teen done beyond 
publishing the notification. im cases where 
some facilities and conveniences have been 
provided but net some others which are 
necessary the Court may instead of quashing 
the notification give apprepriate time-bound 
directions for providing necessary facriities 
and conventences. On the facts of the pre- 
sent case, we are satisfied that all reasonable 
facilities and conveniences are now provid- 
ed.” 


26. As such, we are DË the view that 
providing of all the facilities under the Act 
is not a pre-condition for the enforcement 
of the Act and issuing of notifications under 
Ss. 3 and 4 of the Act. A perusal of An- 
nexures ‘A’ and ‘RB’ filed on behalf of the 
tespondents with the additional affidavit 
shows that positive steps have been taken by 
the Market Committee, Simla and, as point 
ed out earlier above, experses have been in- 
curred on different heads zs reflected in the 
said annexures. Accordingly, it cannot be 
said that by now no facilities have been pro- 
vided by fhe Market Committee, Simla. 


27. Another question thet has been raised 
on behalf of the petitioners is regarding the 
non-compliance of Section 3. (19) of the Act 
as prescribed under Rule 5 framed under the 
Act (hereinafter referred tc. as the Rules). 
This argument can be repe‘ted on the short 
ground that under S. 4 (4) of the Act, even 
if there has been any omission in this bebaif, 
tke, same shall have full foce. The relevant 
provision may be reproduced: 


“4 (4). For the removal of doubts, it is 
hereby declared that a noticication published 
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im the Official Gazette under this section or 
Section 3 shall have full force and effect 
Hotwithstanding apy omission to publish or 
any irregularity or defect in the publication 
of a notification under this. section or under 
Section 3, as the case may be” 
Accordingly, there is no force in this con- 
tention as well. 


C. W. P. No. 89 of F981. 


28. It may be pointed out that at the time 
of arguments, it was stated by the learned 
counsel for the petitioners that in view of 
the reply fileck to Para 23 of the writ peti- 
tion om behalf of the respondents Nos. 2 
and 3, the writ petition is. not pressed. It is 
convenient to reproduce para 23 of the reply 
to this. writ petition: l 

“Paragraph 23 of the writ petition is wrong 
and denied. The market fee is Ievieđď in reg- 
pect of the goods sold im the market irrespec- 
tive of the source of purchase by the dealer: 
It is further denied that there had been ang 
discrrmmation fm any case, the Govern- 
ment has now exempted the levy of fee on 
cereals, pulses, off seeds, gur and shakkar 
(Khardsariy as per terms of the letter An- 
uexure RA. Furthermore, there is a geogra- 
plical reasons for distinction and there is a 
reasonable classification of the areas om ac- 
count of geographical reasons. The peti- 
toners have not made out any case of dis- 
crimination.” 

The writ petition is accordingly dismissed ag 
not pressed. 


C. W. P. Ne. 82. af 1974. 


Z9. Since the points involved in this writ 
petition are substantially the same as in 
C. W. F. No. 254 of 1974, it is not neces- 
sary fo discuss the same over again. The 
learned counsel for the petitioners. has not 
even canvassed the additional points as con- 
tained in the writ petition. It has, however, 
been contended’ that the respondents be 
directed’ fo discharge their duties, functions 
and obligations in consonance with the pro- 
visions of the Act and the Rules. Accord- 
ingly, the respondents can be directed to. 
carry out the purpose of the Act and to dis- 
charge the duties, functions and obligations 
provided under the Act and the rules: 

C. W. P. No. 252 of 1974. 

_ 38- The points common in this. writ peti- 
tion to C. W. P. No. 254 of 1974. stand, 
already answered. The additional point 
raised in this writ petitiom is that the peti- 
teners carry on the trade of lbutvhers. and 
sell goat meat and mutton WÈ is contemde 


that they purchase sheep and. goats from aut- 
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side Simla and sell their meat: It is urged 
that goat meat and mutton cannot be de- 
scribed to be agricultural produce and -the 
Act is not applicable to such a trade. It may 
be pointed out that under S. 2 (a) of the Act, 
agricultural produce has been defined as 
under : 


“2 (a} “agricultural produce” means all 
produce whether processed or not, of agri- 
culure, horticulture, animal husbandry or 
forest as specified in the schedule to this 
Act.” 


In the schedule attached to the Act, under 
item No. 8 (animal husbandry products), 
goat meat and mutton have been specified as 
agricultural produce. As such, this conten- 
tion of the petitioners cannot be accepted. 


C. W. P. No. 259 of 1974. 


. 31. Besides the grounds as discussed in 
C. W. P. No. 254 of 1974, the additional 
ground taken in this writ petition is that the 
infertile eggs, dressed chicken meat and fish 
being animal husbandry goods cannot be in- 
cluded within the definition of agricultural 
produce. The definition of agricultural pro- 
duce has been already reproduced above 
while dealing with C. W. P. No. 252 of 1974. 
In the schedule, poultry eggs and fish have 
also been declared as agricultural produce. 
As such, even the additional contention raised 
by the petilioners has no force. 


C. W. P. No. 236 of 1979. 


32. Besides the contentions already 
answered in the above writ petitions, it is 
contended by the petitioners that they pur- 
chase the articles of sale from outside Hima- 
chal Pradesh which is not the produce of 
Himachal Pradesh and as such the Act can- 
not be applied to them. Even this conten- 
tion cannot be accepted. Under the Act, all 
transactions in the agricultural commodities 
covered under the purview of the Act within 
notified market area are covered by the Act. 
As such, there is no force in this contention 
as well. 


C. W. P. No. 68 of 1981. 


` 33. The additional contention raised in 
this writ petition is almost the same as in 
C. W. P. No. 236 of 1979 to the effect that 
petilioner No. 1 being a ‘karyana’ merchant 
whereas petitioner No. 2 a ‘vanaspati’ dealer 
exclusively, the Act does not apply. .As 
noticed earlier above, these commodities are 
not stated to be the products of the State of 
Himachal Pradesh and that the petitioners 
purchase these articles from the State of 
Punjab and other nearer States outside Hima- 
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chal Pradesh.: All the articles, which are in- 
cluded in the schedule, are treated to be agri- 
cultural produce under the Act. AH edible 
oils are agricultural produce in the schedule 
under the Act as also certain articles which 
are included in the schedule, and in which 
petitioner No. 1 deals. As such, this con- 
tention has also no force. 


34. No other contention on behalf of the 
petitioners has been raised during the course 
of arguments. As such, it is not necessary 
to go into other points. 


35. The points raised in the above writ 
petitions having been answered, it is to be 
considered whether any relief can be grant- 
ed to the petitioners in these writ petitions. 
It may be noticed that the petitioners after 
applying for licences have subjected them- 
selves to the provisions of the Act. At the 
Same time, it is not the licensees who are to 
bear the brunt of the levy except for. obtain- 
ing the licences on payment of fee pre- 
scribed therefor. The commission is to be 
paid by the purchasers only. As such, the 
petitioners cannot, make any legitimate 
grouse in this behalf. Keeping. in view the 
purpose of the Act and the intention of the 
Legislature, the Act is meant to safeguard 
the interests of the producers of agricultural 
produce so that they can get fair‘ price for 
their produce and thereby incentive is to be 
given to them for making maximum produc- 
tion of such produce. In this behalf relevant 
observations have already been extracted 
earlier above. “All the same, it is the duty 
of the respondents to carry out and imple- 
ment the statutory obligations, duties and 
functions as contemplated under the Act and 
the rules, in accordance with the resources 
available. ; 


36. The result of the above discussion is 
that the only direction that can be given by 
this Court is that the respondents are direct- 
ed to carry out such obligations and func- 
tions as provided under the Act and the 
rules framed thereunder, according to the 
funds available. Keeping in view the fact 
that a fee is not a tax, the same is to be 
utilised on the basis of the principle of quid 
pro quo, according to the principles narrated 
above. The direction is accordingly issued 
to the respondents and the writ petitions are 
allowed only to this extent, but with no 
order as to costs. 


37. The above writ petitions are accord- 
ingly disposed of. 
Petitions partly allowed. 
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FULL BENCH 
VYAS DEV MISRA, C. J., H. S. THAKUR 
AND T. R. HANDA, JJ. - 
Mast Ram and another, Appellants v. 
Makhnu, Respondent. 
R. S. A. No. 2 of 1969, Dj- 20- 5-1982. 


Punjab Pre-emption Act (1 of 1913), Sec- 
tion 15 (1) (a), ( (b) (as substituted by 
Punjab Act, 10 of 1960) — Right to pre 
empt under 5. 15 — Widowv’s life estate — 
Conversion thereof: in full Cwnership by vir 
tue of S. 14 (1) of Hindu Sacecession Act — 
Sale thereof thereafter — Persons under 
S. 15 (2) (b} and not under 5. 15 (1) (a) have 
tight of pre-emption — . Widow. “succeeds toa 
the property through her husband” within 
the meaning of S. 15 (2) ©). AIR 1976 
Punj & Har 157 (FB) and (1957) 69 Pun LR 
475, Dissented from. (Hinda Succession Act 
(1956), S. 14 (1)). l 

The widow who succeeded to -the eats 
of her husband before the coming into force 
of the Hindu Succession Act and thereafter 
her estate becomes enlarged to the full 
ownership by virtue of S. 14 (1) thereof can 
be said’ to have “succeeded through her hus- 
band” to the property in terms of S. 15 (2) 
of the Punjab Pre-emption Act. Therefore, 
after sale of such estate by her after be 
coming full owner thereof, persons men 
tioned in S. 15 (2) (b) and not those mens 
tioned in S. 15 (1) (a) shall have right ol 
pre-emption. (Para 22) 


Section 15 (1) (a) deals with the right of 
pre-emption where the sale is made by a 
sole owner regardless of the fact whether 
the vendor is a male or female. In view of 
the non obstante clause in S. 15 (2) this sub- 
section overrides the provisions of sub-sec- 
tion (1). If, therefore, the sale is by a 
female and the property sokd is of the kind 
described in sub-clause (a) cr (b) of sub-sec- 
tion (2), then on account of the overriding 
nature of the provisions of sub-sec. (2), the 
right to pre-empt such sale would be govern- 


ed by sub-clause (a) or (b) as the case may 


be, of sub-sec. (2) and not by sub-sec. (1) (a) 
notwithstanding the fact that the vendor 
was the sole owner of the >roperty sold. 
(Paras 8, 9) 
The expression ‘the land or property to 
which she succeeded through her husband’ 
as found in S. 15 (2) (b) of the Pre-emption 
Act has been used in its natural and ordi- 
nary sense. There is no irdication to the 
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contrary found ‘anywhere in the Act. This 
expression must, therefore, be deemed to 
include the case of a widow who had suc 
ceeded to the property of her husband be- 
fore the enactment of the Hindu Succession 
Act although as a limited owner. This ins 
terpretation is also in accordance with the 
scheme of S. 15 (2), the sole object of which 
is to restrict and confine the right of pre- 
emption to the members of the family of 
the last male holder. In any case there ap- 
pears to be no justification to give the ex- 
pression quoted above a restricted meaning 
so as to cover the case of only such a female 
who succeeded to the property of her father 
or her husband after the Hindu Succession 
Act as an absolute owner. (Para 20) 


Further, in view of the position under the 
Hindu Law, as it obtained prior to the en 
actment of the Hindu Succession Act it can- 
not be said that the widow does not succeed 
to the property of her deceased husband 
under that law. (Para 20) 

The property forming the subject matter 
of the sale in this case was, at the lime of 
Bis death, held by the “husband in his capa- 
city of an absolute and full owner. . Natu 
rally on the death of the husband, widow 
had to succeed to the property left by him. 


-Under the law then in force, there was no 


other heir of the deceased who could inherit 
any part of the property of the deceased 
or any interest therein in the presence of 
his widow. Looking from this point of 
view, it cannot be gainsaid that the widow 
succeeded to the property of her husband 
as his next heir and in her own right. On 
this simple reasoning it can be concluded 
that she succeeded to the property in ques: 
tion through her husband. (Para 18) 

Also, the only effect of S. 14 of the Hindu 
Succession Act is to remove the traditional 
limitations and restrictions on the powers of 
disposition of a female Hindu which hither- 
to were considered as inherent in her estate, 
Otherwise it does not operate to vest any 
new estate in the widow. She continues to - 
possess and awn the same estate, namely, 
the estate which once belonged to her hus- 
band and to which she had succeeded as 
heir of her husband. Hence, the widow can- 
not be said to have acquired a new estate 
under S. 14 (1) which can be called her self 
acquired property. AIR 1976 Punj & Har 
157 (FB) and (1967) 69 Pun LR 475, Dis- 


sented from. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1976 Punj & Har. 157 (FB) 13, 15, 16 


(1968) 70. Pun LR 809 ` 12 
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(1967) 69 Pun LR 475 11, 12, 13, 15, 16 

AIR 1962 SC 83 19 

AIR 1916 PC. i17 19 
Ramesh Chand and R. K. Sharma, for 

Appellants; Devinder Gupta, for Respon- 


dent. 
T. R. HANDA, J. — 


“Whether a widow who succeeded to the 
estate of her husband before the coming 
into force of the Hindu Succession Act, 
1956 and thereafter her estate becomes en- 
larged to the full ownership, can be said to 
have succeeded through her husband to the 
property in terms of S. 15 (2) of the Punjab 
Pre-emption Act.” 
is the short though controversial 
which has been referred to this Full Bench. 


2. The circumstances which have given 
Tise. to this reference may be briefly sketched 
like this: one Moti Ram who was the last 
male holder of the land which forms subject 
matter of the present litigation. He died 
issueless in the year 1930 leaving behind his 
widow, Smt. Lachhmi as his sole heir. Smt. 
Lachhmi thus succeeded to the land of her 
husband in her capacity of a Hindu widow. 
Of course under the law then in force all 
that she got as a result of this succession 
was a limited estate or what was then known 
as a ‘widow’s estate’. She continued to pos- 
sess this land till the enactment of the Hindu 
Succession Act, 1956, hereinafter referred to 
as ‘the Succession Act’. By virtue of the 
provisions of S. 14 (1) of this Act, she was 
declared full and absolute owner of this 
land. 


3. Thereafter in the year 1964, she sold 
the land in question to the present appellants, 
Mast Ram and Paras Ram for a consid- 
eration of Rs. 2,000/- vide registered sale 
deed dated 7-1-1964. Shri Makhnu, the re- 
spondent herein, was at that time a tenant 
in respect of ith of this land under the 
vendor. He claimed that by virtue of his 
tenancy-he had a superior right of pre- 
‘emption as against the vendees who were 
only strangers. The respondent claimed to 
derive his superior right of pre-emption 
under S. 15 (1) (a) of the Punjab Pre- 
emption Act, hereinafter referred to as the 
Pre-emption Act. He accordingly brought 
his suit which gave rise to the appeal out of 
which this reference has arisen, to enforce 
his aforesaid pre-emptive right. 

4. The appellant-vendees contested the 
Claim of the pre-emptor. Their case was 
that the land in question. could be pre- 
empted only under S. 15 (2) (b) of the Pre- 
emption Act which does not recognise any 
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right of pre-emption in favour of a tenant 
and that the provisions of S. 15 (1) of the 
Pre-emption Act could not be attracted in 
this case. 

5 For a proper appreciation of the rival 
contentions of the: parties, it would be expe- 
dient to have a look at this 
language of S. 15: of the Pre-emption Act 
which reads as under: 

“S. 15. Persons in whom right of pre-emp- 
tion vest in respect of sales of agricultural 
land and village immovable property. 

15.(1) The right of pre-emption in respect 
of agricultural land and village immovable 
property shall vest :— 

(a) where the sale is by a sole owner :— 

First, aro sas es sa 

Secondly, ae sis ae ar 

Thirdly, 

Fourthly in the: tenant who holds, “under 
tenancy of the vendor, the land or property 
sold or a part thereof 

(b) es “i ‘te ses as 

(c) 

(2) Notwithstandin g anything contained in 
sub-section (1) :— 

(a) where the sale is by a female of the 
land or property to which she has succeeded 
through her father, or brother or the sale in 
respect of such land or property is by the 
son or daughter of such female, after in- 
heritance, the right of pre-emption shall 
vest :— 

(D if the sale is by such female, in her 
brother or brother’s son; 

(II) if the sale is by the son or daughter 
of such female, in the mother’s brother or 
the mother’s brother’s sons of the vendor or 
vendors. 

(b) where the sale is by a female of .the 
land or property to which she has succeed- 
ed through her husband or through her son, 
in case the son has inherited the land or pro- 
perty sold, from his father, the right of pre- 
emption shall vest: 

(i) First, in the: son or daughter of such 
(husband of the) female. 

(ii) Secondly, in: the husband’s brother or 
the husband’s brother’s son of such female.” 

6. The case of the plaintiff pre-emptor 
was simple. Acccrding to him Smt. Lachhmi 
vendor was the sole owner of the land sold 
by her. The sale in question, therefore, 
being by a sole owner, the case fell under 
Section 15 (1) (a) ‘and in terms of sub-clause 
Fourthly of this sub-section, he in his capa- 
city of a tenant of a part of such land, had 
a preferential right of pre-emption. 


7. The case or the appellants veridees on 
the other hand was that though the | sale 


t 


stage at the 


a. 


` 
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in question was by a sole owner, Smt. 
Lachhmi vendor being a female who had 
succeeded to the land soli by her, through 
her husband, the case fell within S. 1502) (b) 
and once it is shown that the case fell with- 
in Section 15 (2) (b), the provisions of Sec- 
tion 15 (1) (a) would not >e attracted. 

$. It is obvious that Section 15 (1) (a) 
deals with the right of sre-emption where 
the sale is made by a sole owner regardless 
of the fact whether the vendor is a male or 
female. Similarly the sovrce of acquisition 
of the subject of sale by sich vendor is also 
immaterial. Section 15 (2) (a) on the other 
hand deals with the righ: of pre-emption 
where the sale is made by a female and per- 
tains to land or property ~o which she has 
succeeded through her fatter or brother, or 
the sale in respect of such land or property 
is by the son or daughter of such female, 
after inheritance. Similarly Section 15 (2) (b) 
deals with the right of pre-emption where 
again the sale is by a female and relates to 
land or property to which she has succeed- 
ed through her husband or through her son, 
in case the son has inherited the property 
sold, from his father. 

9, It may, however, be noticed that sub- 
section (2) of Section 15 starts with a non 
obstante clause. In view of this non obstante 
clause there can be no scope for dispute or 
doubt that this sub-section 2verrides the pro- 
visions of sub-section (1). If, therefore, the 
sale is by a female and the property sold is 
of the kind described in sut-clause (a) or (b) 
of sub-section (2), then on account of the 
overriding nature of the p-ovisions of sub- 
section (2), the right to pre-empt such sale 
would be governed by sub-clause (a) or (b) 
as the case may be, of su r-section (2) and 


not by sub-section (1) (a) notwithstanding 


the fact that the vendor was the sole owner 
of the property sold. It, therefore, follows 
that before the provisions cf sub-section (1) 
of Section 15 can be attracted for determin- 
ing the right to pre-empt = particular sale, 
the possibility of the case attracting the 
provisions of Section 15 (2) has to be ruled 
out, 

10. Now in the instant case the main con- 
troversy between the parties is whether the 
sale made by Smt. Lachhmi vendor in favour 
of the appellants is pre-emrtible under sub- 
section (2) (b) or sub-sectior (1) (a) of Sec- 
tion 15 of the Pre-emption A.ct. The answer 
to this would depend upon tae answer to the 
question whether a widow like Smt. Lachhmi 
vendor can be said to have ‘succeeded to’ the 
land in question ‘through her husband’ with- 
in ths meaning of Section 18 (2) (b) or whe- 
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ther she can be said to have acquired such 
land otherwise and independent cf her hus- 
band. There being conflict of opinions on 
this point between this High Court and the 
Punjab and Haryana High Court, this point 
in the form of question stated in the open- 
ing sentence of this judgment has been re- 


ferred to this Full Bench. 

11. This question came up for considera- 
tion for the first time before a Division 
Bench of the Punjab and Haryana High 
Court in the case of Jai Singh v. Mughla 
reported in (1967) 69 Pun LR 475. Their 
Lordships of the Division Bench expressed 
the view that a Hindu widow in such cir- 
cumstances could not within the meaning of 
sub-section (2) of Section 15 of the Pre- 
emption Act be said to have succeeded to 
tue property in question through her hus- 
band. Repelling the rival contention, the 
learned Judges used the following language 
in support of their view :— 


“The fallacy in the argument of the learn- 
ed counsel for the respondent is that he does 
not see the difference between what was in- 
herited by the vendor or to what she suc- 
ceeded through her husband, which was 
merely a life estate, on the one hand, and 
what she sold to the vendees, on the other 
hand. What is to be pre-empted is the sale. 
From that point of view, what has to be de- 
cided is whether the vendor succeeded to the 
property sold by her through her husband 
or not. The second fallacy in the argument 
of Mr. Jain is that he seems to think that 


_ every one who owns some property must of 


necessity have succeeded to it through some 
one. Owners do not succeed to self acquir- 
ed property. What has happened in the eyes 
of law by the coming into force of sub-sec- 
tion (1) of Section 14 of the Succession Act 
is that the lesser estate of the widow has 
merged into the larger estate crealed by law. 
On such merger, the erstwhile life estate 
ceases to exist and is inextricably mixed up 
with the absolute ownership of the property. 
What the vendor sold to the vendees were 
her rights of absolute and full ownership in 
the property in question. To those righls 
she never succeeded through her husband. 
She secured those rights by operation of law 
on the coming into force of Section 14 (1) 
of the Succession Act. What was originally 
inherited merged with what she got under the 
law, resulting in absolute dissolving of the 
erstwhile life estate.” 

By applying the ‘Doctrine of merger’, the 
Division Bench further observed that the -life 
estate to which the widow had succeeded 
through her husband had been annihilated 
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on 1-4-1956 on the coming into force of the 
Succession Act, by the same being merged 
with the greater estate created by the opera- 
tion of law. It was held that what was held 
by the widow on the date of ‘sale, had not 
been inherited by her from anybody but had 
been bestowed upon her by the Succession 
Act. 


` 12. Subsequently a learned single Judge 
of the same High Court had an occasion to 
consider the above quoted view of the Divi- 
sion Bench, in the case reported in (1968) 70 
Pun LR 809 (Kirpa Ram v. Harnam Singh). 
The learned single Judge did entertain some 
doubt against the correctness of the view ex- 
pressed by the Division Bench in Jai Singh’s 
case but then feeling himself bound by the 
Division Bench judgment, he followed the 
same. 


13. The correctness of the view expressed 
in Jai Singh’s case (1967-69 Pun LR 475) 
(supra) was once again doubted by another 
Division Bench of the Punjab and Haryana 
High Court which referred the matter to the 
Full Bench. Ultimately the matter was 
placed before a Special Bench of 5 Judges 
whose decision is reported in AIR 1976 Punj 
and Har 157 (Prithi Pal Singh v. Milka 
Singh). The Special Bench speaking through 
P. C. Jain, J. affirmed the view expressed in 
Jai Singh’s case. The substance of the judg- 
ment of the Special Bench is found in para- 
graph 31 of the report which reads like 
this :— 


“What was once the life estate of the 
widow to which sbe succeeded through her 
husband had thus been annihilated on the 
coming into force of the Succession Act as 
the lesser estate merged into a greater estate 
created by the operation of law. Taking this 
view of the matter, it is clear that the sale 
by a widow who acquired the absolute owner- 
ship by operation of law under Section 14 
(1) of the Succession Act is pre-emptible 
under sub-section (1).and not under sub-sec- 
tion (2) of Section 15 of the Act and I hold 
accordingly, and J find myself in full agree- 
ment with the observations and findings of 
the learned Judges in Jai Singh’s case (1967) 
69 Pun LR 475 (supra), which read as 
under :— 


af. 


.. .. that a. widow = originally 
succeeded to some land or property through 
her husband as a limited owner under the 
Hindu Law, is not deemed to: have ‘succeed- 
ed’ to the absolute and full ownership of the 
estate in the said land.or property which she 
acquires’ under Section 14 (1). of. the Hindu 
Succession Act,.on, the :coming into force of 


Mast Ram v. Makhnu (FB) 


A. LR. 


the said provision, by the merger of her 
lesser estate into the greater. one, within the 
meaning of Clause (b} of sub-section (2) .of 
Section 15 of the Pre-emption Act, and that, 


therefore, a sale of such absolute estate by, 


her after the coming into force of the Suc- 
cession Act, is pre-emptible under sub-sec- 
tion (1), and not under sub-section (2) of 
Section 15.” | 

14. The reasoning adopted in support of 
the view taken by Punjab and Haryana 
High Court in the above mentioned cases 
may tersely be expressed like this: What the 
widow had inherited from her husband 
prior to the enactment of the Succession Act 
was a limited estate or what was then popu- 
larly known as a widow’s estate. On the 
other hand what ske actually sold to the 
vendor were her rights of absolute and sole 
ownership in the ‘property. Admittedly she 
had not: succeeded’ to such rights of absolute 
or full ownership in the property through 
her husband. She had acquired these rights 
of full ownership ‘only under Section 14 (1) 
of the Succession! Act and with effect from 
the date of the enforcement of that Act. 
What the widow possessed before this date 
in the form of ‘limited estate’ was completely 
washed away and; the same merged into the 
rights of full ownership which she acquired 
by virtue of Section 14 (1) of the Succes- 
sion Act. In the view of the learned Judges, 
therefore, the property in question was, in 
law, a self acquired property of the widow 
and she could not be said to have ‘succeeded 
to’ the same ‘through her husband’. 


15. The learned counsel for the appel- 
Jants-vendees has urged that the view expres- 
sed in Jai Singh’s_ case (1967-69 Pun LR 475) 
and later endorsed in Prithi Pal Singh’s case 
(AIR 1976 Punj and Har 157) (FB) (supra) 
does not reflect the correct position in law. 
According to the learned counsel the entire 


scheme of Section 15 (2) is to restrict the ` 


right of pre-emption and to confine the same 
to the family of the last male holder through 
whom the widow, had succeeded to the pro- 
perty in question. He further contended 
that Section 15 (2} made no distinction be- 
tween full ownership and limited ownership 
in the property as it refers only to the cor- 
pus and not to any particular interest in the 
property. Once it is shown, proceeds the 
argument of the; learned counsel, that the 


`- widow inherited the land from her husband, 


then, notwithstanding that she inherited the 
same as a limited owner, the same would be 
covered. by Section 15 (2) (b) of .the Succes- 
sion Act (Pre-emption .Act) as she would be 


“et 
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k said to have- succeeded to the property 


through her husband. © > . 

16. The learned counsel for the plaintiff- 
pre-emptor on the other kand adopted all 
the reasonings which found favour with the 
learned Judges who decided. the cases of Jai 
Singh and Prithi Pal Singk (supra). l 

17. I bave given my dee and most care- 
ful consideration to the matter and from 
whatever angle I have tried to look intc the 
subject, I find it difficult to: subscribe to the 
view taken by the learned Judges of the 
Punjab and Haryana High Court in the 
above mentioned cases. According to me, 
the simplest way of looking into the matter 
is like this: 

18. Admittedly the property forming the 


subject-matter of the sale was, at the time 
of his death, held by the husband in his 
capacity of an absolute end full owner. 
Naturally on the death of tie husband, some 
one had to succeed to the property left by 
him. Now, who was that some one? On 
the facts stated above, the -mmediate answer 
is ‘his widow and none else’.- Obviously 
under the law then in force, there was no 
other heir of the deceased who could in- 
herit any part of the property of the de- 
ceased or any interest therein in the presence 
of his widow. Looking frem this point of 
view, it cannot be gainsaid that the widow 
succeeded tc the property o? her husband as 
her (his) next heir and in h2r own right. It 
is a fundamental rule of Hirdu Law that in- 
heritance is never in abeyance and where the 
estate of a Hindu has vested in a person, who 
is his nearest heir at the time of his death, 
it cannot be divested excep- either by birth 
of a preferable heir such as a son who was 
conceived at the time of Lis death or by 
adoption in certain cases, cf a son to the 
deceased. The widow havirg thus inherited 
the estate of her husband =s his next heir, 
on this simple reasoning it can be conclud- 
ed that she succeeded to the property in 
question through her husband. 

19. Let us next examine the nature of 
the property or rights in the property to 
which the widow succeeded from her husband 
before the enactment of the Succession Act. 
The nature of the rights to which the widow 
succeeded under the Hindu Law piror to the 
enactment of the Successiom Act was ex- 
plained by the Supreme Court‘in Jaisri Sahu 
v. Rajdewan Dubey (AIR 1962 SC 83) in 
the following language (at pr. 86 and 87) :— 

“When a Hindu widow sicceeds as heir 
to her husband, the ownersEip in the ‘pro-. 
perties, both legal and- bet@ficial; vests in 
her. She fully represétits' ‘the: estate, the 
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interest of the reversioners therein: being oniy 
spes successionis. The widow is entitled to the 
full: beneficial enjoyment of the estate and is 
not accountable to any one. It is true that 
she cannot alienate the- properties unless it 
be for necessity or for benefit to the estate, 
but, this restriction on her powers is not one 
imposed for the benefit of reversioners but 
is an incident of the estate as knowr to 
Hindu Law ... ., .. Where, however, 
there is necessity for a transfer. the restric- 
tion imposed by Hindu Law on her power 
to alienate ceases to operate, and the widow 
as owner has got the fullest discretion to de- 
cide what form the alienation should 
assume.” 


Similar observations had earlier been madè 
by their Lordships of the Privy Council in 
Janaki Ammal v. Narayanasami Aiyer, AIR 
1916 PC 117. The same were expressed like 
this : 

“The rule of the Hindu Law with regard to 
the nature of the widow’s estate may have 
been subject to various forms of expression, 
but in substance it is not doubtful. Her 
right is of the nature of a right of property; 
her position is that of owner; her powers in 
that character are, however, limited: but, to 
use the familiar language of Mayne’s Hindu 
Law, para 625, p. 870, ‘so long as she is alive 
no one has any vested interest in the succes- 
sion’,”’ 

20. Now, this being the position under 
the Hindu Law, as it obtained prior to the 
enactment of the Succession Act, can it be 
said that the widow did not succeed to the 
property of her deceased husband under that - 
law. In my view it cannot be so said. It, 
therefore, looks quite legitimate to conclude 
that in a case of the instant type the widow 
had succeeded te the property in question 
through her husband only. The expression 
‘the land or property to which she succeed- 
ed through her husband’ as found in Sec- 
tion 15 (2) (b) of the Pre-emption Act has 
obviously been used in its natural and ordi- 
Mary sease. There is no indication to the 
contrary found anywhere in the Act. This 
expression must, therefore, be deemed to in- 
clude the case of a widow who had succeed- 
ed to the property of her husband before the 
enactment of the Succession Act although as 
a limited owner. This interpretation is also 
in accordance with the scheme of S. 15 (2), 
the sole object of which is te restrict and 
confine the right of pre-emption to the mem- 
bers of the family of the- last male holder. 
In any case there appears to be no justifica- 
tion to give the expression quoted above a 
restricted meaning so as to cover the case of 


l 
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only wich a female who succeeded to the 
property of her father or her husband after 
the Succession Act as an absolute owner. If 
ihe intention of the Legislature was to give 
this restricted meaning to the above men- 
tioned expression, it could have easily so ex- 
pressed itself and in any case it should have 
done so in view of the fact that in the ordi- 
nary sense of this expression as it was then 
understood, the widow was always said to 
have succeeded to the property of her hus- 
band even under the old Hindu Law. 

21. Let us now examine the effect of the 
Hindu Succession Act on the rights of the 
widow which she had earlier acquired under 
the Hindu Law. The relevant provision is 
found in ‘Section 14 (1) which reads like 

this : 
' S14, (1) Any property possessed by a 
female Hindu, whether acquired before or 
after the commencement of this Act, shall 
be held by her as full owner thereof and 
not as a limited owner. ) 

Explanation. In this sub-section, “pro- 
perty” includes both movable and immovable 
property acquired by a female Hindu by in- 
heritance or devise. or at a partition, or in 
lieu of maintenance or arrears of mainten- 
ance or by gift from any person, whether a 
relative or not, before, at or after the mar- 
riage, or by her own skill or exertion, or by 
purchase or by prescription, or in any other 
manner whatsoever, and also any such pro- 
perty held by her as stridhana immediately 


before the commencement of this Act.” 

It is obvious that the main provision is only 
declaratory in nature. It declares that any 
property possessed by a female Hindu whe- 
ther acquired before or after the commence- 
ment of the Act shall be held by her as a 
full owner thereof and not as a limited owner 
thereof. The only effect of this provision is 
to remove the traditional limitations and re- 
strictions on the powers of disposition of a 
female Hindu which hitherto were consider- 
ed as inherent in her estate. Otherwise it 
does not operate to vest any new estate in 
the widow. She continues to possess and 
own thesame estate, namely, the estate which 
once belonged to her husband and to which 
she had succeeded as heir of her husband. 
The estate of the husband never fost its 
entity on his death. It continued to exist. 
What happened on the death of the husband 
was that it only changed hands and came to 
be vested in the widow. The widow was 
never divested of-this estate. How could the 
widow be then said to have acquired a new 
estate under Section 14 (1) of the Succession 
Act which could be called her sdf acquired 
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property? For the same reasons I am unable 
to appreciate as to how the life estate of the 
widow to which ‘she had succeeded through 
her husband under the old Hindu Law was 
annihilated or washed away on the coming 
into force of the Succession Act. What was 
annihilated and| washed away with the 
enforcement of the Succession Act was the 
restriction or thei limitation placed on the 
powers of disposition of the female owner 
and not the estate which very much con- 
tinued to exist in lits original form. It, there- 
fore, cannot be said that any new. estate 
came to be vested in the widow with the 
enactment of the; Succession Act. 


22. As a result of my above discussion I 
would hold that ithe widow who succeeded 
to the estate of' her husband before the 
coming into force of the Hindu Succession 
Act and thereafter her estate becomes 
enlarged to the full ownership can be said 
to have succeeded through her husband to 
the property in terms of Section 15 (2) of 
the Punjab Pre-emption Act and answer the 
question referred to above in the affirmative. 

H. $S. THAKUR, J. :— I agree. 

VYAS DEV MISRA, C. J. :— I agree, 

Order accordingly. 


AIR 1982 HIMACHAL PRADESH 118 
VYAS DEV MISRA, C. J. AND 
H. S! THAKUR, J. 
Saunu, Appellant v. The Collector, Land 


Acquisition, B. S. Les Mandi, (H. P.), Respon- 
dent. 


First Appeal No. 19 of 1970, D/- 3-5-1982. - 


(A) Land Acquisition Act (1 of 1894), Sec- 
tion 28 — Acquisition of land — Fixation 
of market value — Mere production of reve- 
nue mutations of! adjacent lands for that pur- 
pose is insufficient — Actual sale price and 
circumstances of, ome must be proved by 
claimant. 


The mere PET by the claimant of 
the revenue mutations of the adjacent lands 
is insufficient for the purpose of fixing the 
market value of the land acquired. Because 
tbe mutation can only prove the factum of 
sale but it is no evidence of the price paid. 
Nor it would prove that the sale was effect- 
ed by a willing seller and a willing purchaser. 
Even the purpose of buying the land would 
not be proved by it. As such it is neces- 
sary for the claimant to bring the vendor 
and the vendee of the particular sale relied 
upon by him to come in the witness box to 
prove the circumstances under which the 
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sale was effected and the price paid. 
(Paras 4. 5} 
(B) Land Acquisition Act (1 of 1894), Sec- 
tion 23 — Acquisition of land — Determina- 
tien of compensation — Ckimant only pro- 
ducing revenue mutations of sale of adjacent 
plots — Trial Court not conscieus of fact 
that just compensation is net determinable 
on mere evidence of factum of sale still de- 
termining compensation — Appeal against — 
Jus¢ compensation not determinable unless 
evidence. of circumstance under which sales 
tock place is adduced — Claimant alicwed 
to produce witnesses in respect of the muta- 
tions produced. (Civil P. C. (1908), O. 41, 
R. 27 (1) (b). Case law discussed. 


. (Para 11) 

Cases Referred: Chronolcgical Paras 
- ILR (1979) Him Pra 305 : 1979 Sim LC 225 
4 

AIR 1975 Raj 153 7 
AIR 1973 Orissa 102 7 
AIR 1965 SC 1008 10 
AIR 1931 PC 143 9 


Kedar Ishwar, for Appellent; Inder Singh, 
Advocate-General, for Respondent. 


vV. D. MISRA, C. J.:— This appeal is 
directed against the award given on a refer- 
ence under Section 18 of the Land Acquisi- 
tion Act by the Additional District Judge, 
Mandi. 

2. By a notification dated 4th Dec., 1965, 
issued under Section 4 of the Land Acquisi- 
tion Act, the Government acquired land 
measuring 20-15-4 bighas situated in village 
Kalauhad, Tehsil Sundernazar. This land 
belonged to the appellant. The appellant was 
not satisfied with the amount of compensa- 
tion awarded by the Land Acquisition Col- 
lector. He asked for reference which was 
made. Affer recording the evidence pro- 
duced by the parties, the learned Additional 
District Judge came to the conclusion that 
the compensation awarded ty the Collector 
cannot be termed unreasonable. 

3. Mr. Kedar Ishwar, learned counsel for 
the appellant, contends that the Court was 
not justified in rejecting the revenue muta- 
tions produced by the appellant as evidence 
for determining the market value of the ac- 
quired land. He also makes 2a- grievance of 
the fact that the Court should not have 
relied upon the mutations produced on behalf 
of the Collector. Mr. Inder Singh, learned 
Advocate-General, submits taat the appel- 
lant was in the position of a slaintiff and the 
onus was on him te show tke market value 
of the land. It is submitted that the appel- 
lant remained satisfied with producing copies 
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‘of the mutations without proving the actual 


sales covered by them. 

4. The mutation can only prove the fac- 
tum of sale but it is no evidence of the price 
paid. Nor it would prove that the sale was 
effected by a willing seller and a willing pur- 
chaser. Even the purpose of buying the 
land wouid not be proved by it. A Division 
Bench of this Court in Union of India v. 
Paras Ram, ILR (1979) Him Pra 305, had an 
occasion to lay down what is necessary in 
order to prove the instance: of sale on the 
basis of which the market value of the land 
acquired could be assessed by the District 
Judge. It was observed: 

“It is undcubtedly true that one of the 
most approved methods of fixing market 
value of the acquired land under Section 23 
of the Land Acquisition Act is to find out 
the imstances of sale of the adjacent lands 
which could stand comparison with the ac- 
quired land. But if the compensation is re- 
quired to be fixed on the basis of such 
instances of ‘sale then these instances of sale 
Should be found to be the instances of 
genuine and real sale between a willing 
buyer and a willing seller. It is, therefore, 
very much necessary to know what con- 
siderations weighed with the willing buyer to 
pay the price in question and what considera- 
tions weighed with the seller to receive that 
price. Moreover, the quality, location and 
potentiality of such lands should stand com- 
parison with the acquired land. Therefore, 
when instances of sale of the comparable 
lands are fo be relied upon, the Court is 
bound to consider all these various factors 
before utilising them for evaluating the ac- 
quired land. If such matezia: is not found 
in the record of the case, and compensation 
is based merely on revenue entries which 
show nothing more than, the fact that a parti- 
cular piece of land was sold at a parti- 
cular price, the record of the case would be 
devoid of any evidence te show that th: 
instances so relied upon were the instances 
of genuine sale between a willing buyer and 
a willing seller, or that the lands sold could 
stand comparison with the land acquired.” 
The Bench also observed: 


“It, therefore, follows that mere proof of 
factum of sale through instances of sale of 
other properties cannot supply any depend- 
able evidence for determining the market 
price of the acquired land. It need not be 
emphasised that a sale may be a forced sale 
OF an accommodation sale or even a specula- 
tive sale. It may well be a sale wherein the 
purchaser would have some special reason to 
pay fancy price or the seller would have 
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some other special reasons: to dispose of his 


property at a throw away price. All these 
different categories of sales therefore cannot 
furnish dependable evidence of the market 
price unless the special circumstances. at- 
tending them are dealt with and taken into 
consideration. Under the circumstances, 
bare evidence proving only the tapum of 
sale would be of no use.” 

5. Thus, it- would be necessary for he 
vendor and the vendee of a particular sale 
to come in the witness box to prove the cir- 
cumstances under which the sale was effect- 
ed and the price paid. In the instant case, 
the claimant as well as the Collector remain- 
ed satisfied by producing the revenue entries 


without showing the circumstances under 
which the sale had taken place. 
6. We find that the learned Additional 


District Judge had gone on to hold that the 
instances of sale referred to by the claimant 
were bogus and the sales were fictitious. He 
had come to this conclusion in view of the 
evidence which had been recorded by him in 
another case. As this evidence is not avail- 
able on the record of the present case, we 
cannot agree that these instances were either 
bogus or fictitious. 

‘7, Mr. Kedar Ishwar submits that we 
should remand the case to the District Judge 
under Order 41, Rule 23-A. In this connec- 


tion, he cites Bira Mallik v. Chaitan Mallik, 


AIR 1973 Orissa 102 and Miss Bedlani v. A. 
Hoogewerfe, AIR 1975 Raj 153.. In the first 
case, a learned single Judge of the Court 
came to the conclusion that a case not cover- 
ed by Rule 23 or 25 of Order 41 of the Civil 
P. C. 
powers of the Court. In the second case, a 
learned single Judge of Rajasthan High 
Court found that the lower appellate Court 
had not addressed itself to the real question 
in controversy between the parties and so 
sent the case back for re-trial. However, the 
Civil P. C. was amended ‘in Feb., 1977 and 
Rule 23-A was added. It takes care of cases 
which did not fall under Rule 23. It reads: 

“Where the Court from whose decree an 
appeal is preferred has disposed of the case 
otherwise than on a preliminary point, and 
the decree is reversed in appeal and a re- 
trial is considered necessary, the appellate 
Court shall have the same power as it has 
under Rule 23.” ; l 


We cannot, therefore, exercise our’ inherent 
powers. and the case can be remanded only 
if it is covered by Rule 23-A. . 

‘8. Mr. Kedar Ishwar -relies-on the afore- 
mentioned Division’ ‘Bench ‘ ‘judgment of this 
Court for contending - ‘that “the case should 
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be remanded. ‘In that case, the appeal: was 
by the State which had challenged the 
enhancement of compensation -awarded by 
the District Judge. 
the conclusion that .the enhancement was 
not based on any, legal evidence, the award 
was set aside and the case remanded for re- 
trial. In the instant case; no enhancement 
has been made and we cannot reverse the 
judgment of the trial court for the failure of 
the appellant to produce the requisite evi- 
dence. 


9. We find that it is a fit case where we 
must exercise our! powers under R. 27 (1) (b) 
of O. 41, C. P. C. It reads: 

“27 (1). The parties to an appeal shall not 
be entitled to produce additional evidence, 
whether oral or documentary, in the appel- 
late Court. . But if— 

ES the appellate Court requires ‘any docu- 
ment to be produced or any witness to be 
examined to enable it to pronounce judg- 
ment, or for any [other substantial cause.” - 
We are conscious of the fact that under this 
Rule a witness can be allowed to be éxamin- 
ed and a document allowed to be produced 
only if the Court finds it nécessary in order 
to pronounce the judgment. In other’ words, 
if the Court is in a position “to pronounce the 
judgment without’ the examination of any 
witness or production of any document, the 
Court should proceed to pronounce the judg- 
ment. The Judicial Committee of the Privy 
Council in Parsotim Thakur v. Lal Mohar 
Thakur, AIR 1931 PC 143 while consider- 
ing ambit of Rule 27 (1) (b) observed : 

“Under Rule’ 27, Clause (1) (b) it is only 
where the appellate Court “requires” it (i.e. 
finds it needful} that additional evidence can 
be admitted. It may be required. to enable 
the Court to pronounce judgment, or for any 
other substantial cause,. but in either case it 
must be the’ Court that’ requires it. The legi- 
timate occasion for’ the exercise of this dis- 
cretion is not whenever before the appeal. is 
heard a party applies to adduce fresh evi- 
dence, but “when! on examining the evidence 


as it stands, some inherent lacuna or defect | 


becomes apparent” . P 
The Judicial Committee ilko: Steere: 

ae .+- + the power so conferred upon 
the Court by “the Code ought to. be very 
sparingly exercised, and one requirement at 
least of any new evidence to be. adduced 
should be thatit, should . ‘have.a direct- and 
important bearing. on as, „main issue | in the 
case.” as 

-.10.::- The - Scenes “Court - --in - ‘Municipal 
Corporation of ‘Greater "Bombay v.- Lala 


Since the Court came to . 
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Pancham, AIR 1965 SC 1008 (at p. 1012) 
ruled : : 

“No doubt, under Rule 27, the High Court 
has the power to allow a -document to be 
produced and a witness tc be examined. But 
the requirement of the H:gh Court must be 
limited to those cases where it found it 
necessary to obtain stch, evidence for 
enabling it to pronounc2 judgment. This 
provision does not entitled the High Court 
to let in fresh evidence at the appeilate stage 
where even without such evidence it can 
pronounce judgment in a case. It does not 
entitle the appellate Couct to jet in fresh 
evidence only for the purpose of pronounc- 
ing judgment in a particular way. In other 
words, it is only for removing a lacuna in 
the evidence that the appellate Court is em- 
powered to admit additioral evidence.” 

(=mphasis supplied) 

‘41. In the case in hand, as we have 
already pointed out that tke parties produced 
evidence about the factum of various sales. 
This has indeed been taken into considera- 
‘tion by the trial Court. However, neither 
the parties nor the trial Judge were conscious 
of the fact that the evidence of mere factum 
of sale cannot enable the Court to decide 
the just compensation which should be paid 
for the land acquired. It is, therefore, not 
possible to pronounce the judgment in res- 
pect of the just compensation to which the 
‘appellant is entitled. The .acuna in evidence 
must be removed. .We would,. therefore, 
allow the parties to produce witnesses in 
respect of the mutations produced by them. 

12. The trial Court is, therefore, directed 
to record the evidence of witnesses in respect 
of the mutations produced by the appellant 
as well as the Collector ard send the same 
to this Court.. The parties are directed to 
appear before the District Judge on 17th 
May, 1982. The District Judge will com- 
plete the recording of the witnesses within a 
period of four months therzof as far as pos- 
sible. 








Order apoordingly: 
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Dharam Pal, Eon vV. Surpa Dass, 
Respondent. 


Civil Revn. Petn. No. S5, of 1978, DJ- 


oe 1981. 

‘ (A) Himachal Pradesli Urbar Rent Con- 
frol Act (23 of 1971), Section 14 (2) Gi) — 
Eviction of tenant On, me of. subletting 


HZ/IZ/D521j82/VCD i ET D ae. 





Dharam Pal v. 


H. P. [21 


— Tenant is liable to eviction only if it is 
proved that sub-tenancy in favour of . sub- 
tenant came into existence after the com- 
mencement of the Act. AIR 1980 SC 1866, 
Foll. (Para 9) 

(B) Himachal Pradesh Urban Rent Control 
Act (23 of 1971), Section 21 — Revision — 
Concurrent findings of fact by authorities 
below that sub-tenancy was created by the 


Durga - Dass: 


tenant before the commencement of 1971 Act ° 


~~ High Court will not interfere, especially 
when there is no allegation to the contrary 


by landlord in eviction petition. (Civil P. C. 
(1908), S. 115). (Para 10) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1866 7,9 


Indar Singh, for Petitioner; L. C. Sood, for 
Respondent. . 


V. P. GUPTA, J.:— The facts in this case 
are that Durga Dass (respondent) filed an ap- 
plication for eviction of Dharam Pal (peti- 
tioner) under Section 14 of the Himachal 
Pradesh Urban Rent Control Act, 1971 
(hereinafter called the Act of 1971). It is 
alleged by the respondent that the petitioner 
has sublet the premises to one Phambi Ram 
without the written consent of the respondent 
and for this reason the petitioner is liable 
to eviction. The eviction petition was filed 
on 26th August, 1976, and the notice regard- 
ing termination of tenancy was served upon 
the petitioner on 28/29th July, 1976. It is 
admitted by the parties that Phambi Ram 
(alleged sub-tenant) vacated the premises on 
or about 9th August, 1976. 

2. The petitioner contested the eviction 
petition and alleged that he is in possession 
from the year 1943 and that Phambi Ram 
was inducted as a sub-tenant in the year 
1944, when there was no limitation or 
hinderance in subletting the premises. The 
petitioner also alleges that the respondent 
had knowledge about this subletting and it 
was with the implied consent of the respon- 
dent and his predecessors-in-interest. It is 
further alleged that Phambi Ram (alleged 

sub-tenant) has vacated the premises before 
the filing of the eviction petition, therefore, 
no eviction’ order can be passed on ‘the 
ground of subletting, — 


3. On the pleadings of the parties the 
following issues were framed: 


“1. Whether the premises in dispute ive 
been sublet without the consent of the land- 
lord” by respondent 2? OPR. 


2. Whether. the subletting . was effected ‘pre- 
vious to the enforcement.of the H.. P.. Rent: 
Control Act and , ‘Punjab : Rent- Restriction 


„Act tò the knowledge of the. landlord? OPR. 


” dated 2 
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3. Whether there is no relationship of 
landlord and tenant between the parties? 
OPR. 

4, Whether the petition is bad for want of 
better particulars? OPR. 

5. Relief. 

4. The Rent Controller after deciding all 
the issues in favour of the respondent, order- 
ed the eviction of the petitioner vide order, 
28th July, 1977. An appeal was filed 
but the same was also dismissed on 12th 
July, 1978. In these circumstances the pre- 
sent revision was filed by the petitioner. 

S. This matter came up for hearing 
before Single Bench (i.e. one of us sitting in 
Single Bench) where the petitioner’s counsel 
contended that subletting covered under the 
provisions of Section 14 (2) (ii) of the Act 
of 1971 is only that subletting which comes 
into being after the commencement of the 
Act. He referred me to the various provi- 
sions of the Punjab Rent Restriction Act, 
1941, Punjab Urban Rent Restriction Act, 
1947, and East Punjab Rent Restriction Act, 
1949. The respondents counsel, on the 
other hand, contended that subletting which 
had taken place prior to the Act of 1971, is 
also covered under Section 14 (2) (ii) of the 
Act of 1971, because the respondent never 
gave his writien consent to such subletting. 
The matter involved in the case was an im- 
portant one and, therefore, it was referred 
for decision ta this Division Bench. The 
order of reference is dated 3rd March, 1980. 


6. We have heard the learned counsel for 
the parties. 


7. The learned counsel for the petitioner 
relied upon Gurcharan Singh v. V. K. Kau 
shal (AIR 1980 SC 1866) in support of his 
confention and argued that the matter in 
dispute is now fully covered by the aforesaid 
judgment in’ Gurcharan Singh’s case (supra) 
decided on 21st Aug., 1980. The learned 
counsel for the respondent had to concede 
in a lukewarm manner that Gurcharan 
Singh’s case (supra) sets the controversy at 
rest. He, however, contended that in the 
present case subletting was effected after Sth 
Nov., 1971, and in support of his contention, 
he referred to the pleadings of the parties 
and the statements of the witnesses. 

8. We have considered the contentions of 
the learned counsel for the parties and have 
also gone through the records of the case, 

9. In Gurcharan Singh’s case (AIR 1980 
SC 1866) (supra) it has been held as follows: 

“In the present case, however, Section 13 
(2) (ii) (a) of the Act confines its scope to 
sub-leases effected after the commencement 
of the Act, that- is to say, transactions of 
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subletting effected after the date when the 
Act came into force.: For that reason, a sub- 
letting effected before the commencement of 
the Act cannot be brought within the mis- 
chief of Section 13 (23) Gi) (a) even though 
it continues to subsist on or after the com- 
mencement of the Act.” 

It may be mentioned that the language of 
Section 13 (2) (ii) of che East Punjab Urban 
Rent Restriction Act, 1949, and S. 14 (2) (ii) 
of the Act of 1971 ïs the same. Hence, in 
view of the judgment in Gurcharan Singh’s 
case (supra), the petitioner is only liable to 
eviction if it is proved that sub-tenancy in 
favour of Phambi Ram, came into existence 
after the commencement of the Act of 1971. 


16. On merits, it is sufficient to mention 
that both the Rent Controller as well as the 
appellate authority have given concurrent 
findings that the prémises came in possession 
of Phambi Ram in the year 1943-44. In view 
of the concurrent findings of fact of the two 
Tribunals below, there is hardly any scope 
for interference by this Court. The learned 
counsel for the respondent contended that 
the findings of both the Tribunals below are 
improper and are based upon misreading of 
evidence and he réferred to the statements 
of the parties and the pleadings. P. W. 1 is 
the special attorney, of the respondent (land- 
lord).. He has nowhere stated that the sub- 
tenancy was created in favour of Phambi 
Ram after the commencement of the Act of 
1971. On the other hand, he has stated he 
has no knowledge if Phambi Ram was in 
occupation of the premises in 1944 with the 
permission of the previous landlord. He has 
admitted that the present respondent was not 
the owner of the premises in 1943. There . 
is no other evidence to prove that the sub- 
tenancy in favour of Phambi Ram was creat- 
ed after 1971. On the contrary, it is proved 
from the statements of the petitioner’s wit- 
nesses that sub-tenancy in favour of Phambi 
Ram was created in the year 1943-44. In 
the eviction petition also the respondent has 
nowhere stated that the sub-tenancy was 
created after the commencement of the Act 
of 1971. It is only stated that Phambi Ram, 
Barber, was a sub-tenant in the premises in 
dispute who vacated the same round about 
Sth Aug., 1976. In reply to this eviction 
petition, the petitioner has definitely stated 
that the sub-tenancy was created in the year 
1944, In these circumstances, we are not 
inclined to interfere with the concurrent 
findings of fact of the two Courts below on 
the issue that the sub-tenancy was created 
after the commencement of the Act of 1971, 
especially when there is no allegation of that 
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type in the petition or the statement of the 
respondent. 

li. In view of the above discussion, this 
revision petition is to be accepted and the 
orders of eviction passed against the peti- 
tioner on the ground of subletting have to 
be set aside. 

12. As a resutt, the crders of the Rent 


Controller, Solan, dated 2th July, 1977, and 


the District Judge (as appellate authority 
under the Act), dated 12th July, 1978, are 
set aside and the present revision petition is 
accepted. ‘The petition c£ the respondent 
seeking eviction of the petitioner is dismissed. 
13. As legal points were involved in the 
case, therefore, the parties are left to beap 
their own costs throughout. 
Revision allowed. 
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Amar Nath, Petitioner v. State of Hima- 
chal Pradesh and others, Respondents. 

C. M.-P. (M) No. 70 of 1981; Dj- 19-8- 
1982. 

(A) H. P. Panchayati Raj Act (19 ‘of 
1970), Sections 168, 172, 9 (5) (g) — Election 
petition — Application for amendment — 
Amendment sought to be introduced in res- 
pect of disqualification of successful candi- 
date — Application filed long after period of 
limitation for filing electien petition expired 
— Application would be -ejected. AIR 1976 
Punj and Har 90, Rel. on. (Civil P. C. 6 of 
1908), O. 6, R. 17). (Para 5) 

(B) H. P. Panchayati Raj Act (19 of 1970), 
Section 9 (5) (g) — Election — Disqualifica- 


tion of candidate — Candidate was salaried 
servant of co-operative society — Co-opera- 


tive society does uot fall ander definition of 
“focal authority” — Candidate cannot be 
servant of local authority — Held, he could 
not fall under disqualificacion mentioned in 
S. 9 (5) (g). (Œ. P. General Clauses Act 
(16 of 1968), S. 2 (25)). (Para 6) 
(©) H. P. Panchayati Raji Act (19 of 1978), 
Section 9 (5) (g) — Electien — Disqualifica- 
tion of candidate — Candidate was salaried 
servant of co-operative society — Employees 
of co-operative society not paid out of funds 
of State — Candidate cannot be salaried ser- 
vant of State Government — Held, he could 
not fall under disqualificagon mentioned in 
Section 9 (5) (g). (Para 7) 
Cases Referred: Chrenological Paras 
AIR 1976 Punj and Har 9C 
1967 Cur LJ 812 : ILR (1268) 1 Punj 452 
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Ramesh Chand, for Petitioner; L. S. Panta, 
Dy. Advocate General (for Nos. 1 and 2), 
Kultar Chand Rana (for No. 3), for Respon- 
dents. 

ORDER :— This is a petition under Arti- - 
cle 227 of the Constitution of India chal- 
lenging the orders passed by the Divisional 
Commissioner Kangra Division, Dharamsala 
and the Additional Deputy Commissioner, 
Dharamsala rejecting the petitioner’s applica- 
tion for amendment. 

2. The relevant facts are these. There 
was an election of Pradhan of Gram Pan- 
chayat Khaira. Whe petitioner was one of 
the candidates. However, it was Jagjiwan 
Paul, respondent No. 3, who won the elec- 
tion and became the Pradhan. The petitioner 
filed an election petition under Section 168 
of the Himachal Pradesh Panchayati Raj 
Act, 1968 (referred to as the Act). Various 
grounds challenging the election were raised. 
it may be noticed that the result of the elec- 
tion was declared on 20-11-1978, immediately 
after the elections were held on the same 
day. The election petition could be filed 
within a period of 30 days of the publica- 
tion’ of the result. The application for am- 
endment was filed on 9-7-1980, that is, long 
after the period of limitation for filing the 
election petition had expired. 

3. Now, the amendment asked for may 
be noticed. By the application for amend- 
ment a new ground for challenging the elec- 


_ tion was sought to be introduced. This 


ground reads: 

“2-A. That the respondent was a whole 

time salaried servant of Kasba Khaira Agri- 
cultural Co-operative Service Society at the 
time of filing his nomination papers and at 
the time of polling. Thus the respondent 
never qualified to contest the election of 
Pradhan of Gram Panchayat Khaira under 
Section 9 of the Act. This fact was deltbe- 
rately concealed by the respondent at the 
time of filing nomination papers and. after- 
wards.” 
Mr. Ramesh Chand, learned counsel for the 
petitioner, contends that though the amend- 
ment asked for was indeed a belated one but, 
in the interest of justice, it should have been 
allowed and the party compensated in terms 
of costs. In the instant case, as already ob- 
served, a valuable right had accrued to the 
petitioner inasmuch as that after the expiry 
of the period of limitation, his election could 
not be challenged on a ground which was 
not the basis of the election petition. By 
allowing the amendment, this right would 
have been taken away and it cannot be com- 
peusated in terms of money. 
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4. My attention has been drawn. to two 
judgments of the Punjab and’ Haryana High 
Court. The first is reported in Kesho Ram v. 
Barbhagwan Singh, 1967 Cur LJ 812. This case 
was under the Representation: of the People 
Act, 1951. It was observed that if the peti- 
tioner had asked for amendment by introduc- 
ing a ground for setting aside the election 
which was not found in the original peti- 
tion, that amendment could not have been 
allowed. The next case is of Inder Nath 
Bassi v. The Sub-Divisional Magistrate, 
Nawanshahr, AIR 1976 Punj & Har 90. In 
that case the S. D. M. had allowed the am- 
endment of the election petition so as to in- 
troduce a new ground for setting aside the 
election. The ground sought to be intro- 
duced was one which would have disqualified 
the successful candidate from contesting the 
election. It may be noticed that the elec- 
tion was held under the Punjab Gram Pan- 
chayat Act which is similar to one which is 
in force in this State. It was found that the 
amendment sought to be introduced in re- 
spect of the alleged disqualification of the 
successful candidate could have been made a 
ground for setting aside the election at. the 
time when the election petition was filed, and 
that the amendment could not be allowed 
after the time for filing the election petition 
had expired. 


5. The application for amendment made by 
the petitioner was, therefore, rightly rejected. 


6. Even on the question whether the am- 
endment sought for is relevant or not, my 
attention has been invited to Section 9 (5) (g) 
of the Act which prescribes the disqualifica- 
tion. The disqualification consists of the 
candidate being “a whole time salaried ser- 
vant other than the persons employed 
casually or on daily wages, of any local 
authority or State Government or the Union. 
of India.” Mr. Ramesh Chand contends 
that being a -salaried servant- of Kasba 
Khaira Agricultural Co-operative Service 
Society the respondent is either a salaried ser- 
vant of the local authority or State Govern- 
ment. Now the words ‘local authority’ are 
defined by Section 2 of the Himachal Pra- 
desh General Clauses Act, 1968. Sub-sec- 
tion (25) of Section 2 reads: 

_ “Local authority shall mean a municipal 
committee, district board, zila parishad, pan- 
chayat samiti, notified area committee, gram 
panchayat, body of port commissioners or 
other authority legally entitled to, or entrust- 
ed by the Government with, the control .or 
management of a municipal or local fund.” 

A co-operative society does: not obviously 
| fall under the definition of local authority. It 
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may be noticed: that this definition is exhaus-; 


tive. After specifying various bodies it 
refers to an authority being legally entitled 
to or entrusted by the government with the 
control or management of municipal or local 
fund. J have not been shown how a co- 
operative body is ‘entitled to control or 
manage a municipal or local fund. There- 
fore, respondent No. 3 cannot be said to be 
a salaried servant of a local authority. 

7. The only reason why Mr. Ramesh 
Chand insists that respondent No. 3 is a 
salaried servant of the State is that the co- 
Operative societies are under the State Gov- 
ernment. To me it: appears to be a far- 
fetched argument. Admittedly, the co-opera- 
tive societies are supervised by the State 
Government. 
ther a person who is, employed by the society 
as a whole time servant can be said to be a 
‘salaried servant of| the State Government’. 
Before a person can: be said to be a salaried 
servant of the State; Government, the pay of 
that servant must come out of the funds of 
the State. I am informed that indeed the 
salaries of. whole time government employees 
are paid out of the consolidated fund of the 
State. Be that as it may, I have not been 
shown that the salaries of the whole time 
employees of the co-operative societies are 
being paid out of the funds of the State. 
Therefore, respondent No. 3 cannot be said 
to fall under the disqualification mentioned 
in Clause (g) reproduced above. From that 
point of view, the'amendment sought was 
indeed frivolous. | 

8. The result is that the application is 
dismissed with costs. 

| Application dismissed. 
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H. S. THAKUR, J. 

Devi Saran and 'ancther, Petitioners v. 
Shri Ram Chand and others, Respondents. 

Civil Revn. No. 7 of 1982, D/- 16-7-1982. 

Civil P. C. (5 of 11908), S. 115, O. 39, 
Rr. 1 and 2 — Revision — Interference — 
Suit for injunction, to restrain defendant 
from interfering with possession of suit land 
— Temporary injunction sought but refused 
— Concurrent finding of lower Courts that 
defendants were it immediate possession of 
land — Finding reached at after discussing 
and considering evidence on record — Order 
refusing injunction) could not be  interféred 
with in revision. 

Where in a suit filed for injunction to re- 
strain the defendants from interfering with 
the possession of the Jand in suit tempora 


= meek = 
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But then the question is whe-. 
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injunction was refused. or ground that de- 
fendants were in possessicn of lands and 
that finding, being based on evidence could 
not be said to be perverse or without juris- 
diction, the High Court would not interfere 
with the order refusing ft grant temporary 


injunction under S. 115. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1975 Kant 111 4 
AIR 1973 SC 76: 1973 Leb IC 407 5, 6 
AIR 1973 SC 1299 4 


Kedar Ishwar, for Petit:oners; K. D. Sud, 
for Respondents. 


ORDER :— The petitioners (hereinafter 
referred to as the plaintiffs) filed a suit against 
the respondents ‘hereinaft2r referred to as 
the defendants) in the Court of Additional 
Sub Judge, Mandi, for injunction restraim- 
ing the defendants from interfering with the 
possession of the land in suit. An applica- 
tion for a temporary injunction was also 
filed and the Sub Judge granted ad interim 
temporary injunction order to the plaintiffs. 
The ad interim injunction, however, was 
vacated. The plaintiffs preferred an appeal 
which was dismissed by the Additional Dis- 
trict Judge, Mandi. | 

2. Aggrieved by the order of the Addi- 
tional District Judge, who affirmed the order 
of the trial Court, the plaintiffs have pre- 
ferred this revision petition. 

3. E have heard the leérned counsel for 
the parties and have also perused the rel- 
evant record. Both the Courts below have 
tentatively come to the conclusion that the 
defendants are in possession of the land in 
suit. It is; however, not specifically held as 
to in what capacity they are in possession. 

4. It is contended by the learned counsel 
fer the petitioners that tke Courts below 
have come fo a wrong conclusion regarding 
the factum of possession cf the defendants 
and, according to him, the finding is per- 
verse. My attention has been drawn to a 
decision in Sri Bhimeshwaza Swami Varu 
Temple v. Pedapudi Krishna Murthi (AIR 
1973 SC 1299). Their Lordships of the 
Supreme Court in this judsment have ob- 
served that the long course of entries which 
were consistently in favour of a party can- 
not be ignored in preference to the entries 
for a solitary year. It has been further ob- 
served that no useful purpose is served by 
discussing oral evidence lec by the parties 
since that evidence is of aa uncertain char- 
acter and inadequate to displace the pre- 
sumption arising out of thə several entries 
spread over a large number of years. The 
Jearned counsel has also referred to a deci- 
sion in Thunga Bai v. Vishalakshi’ Heggadthi 
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(AIR 1975 Kant 111). In this judgment, 
the view has been taken that the High Court 
is always reluctant to interfere with the dis- 
cretionary orders made by the Subordinate 
Court. But where the orders of the Courts 
below are perverse and unjust, it is the duty 
of the High Court in the exercise of its 
powers under S. 115 of C. P. C. to interfere. 
A decision can be said to be perverse when . 
the material pleadings are wilfully disregard- 
ed or when there is some conscious viola- 
tion of the rule of law or of procedure on 
the part of the Subordinate Court. 


5. The learned counsel for the 
dants on the contrary has referred 
decision in Managing Director 
Hindustan Aeronautics Ltd., Balanagar, 
Hyderabad v. Ajit Prasad Tarway (AIR 
1973 SC 76). In this judgment, their Lord- 
ships of the Supreme Court have discussed 
the scope of the powers of High Court 
under Sec. 115 of the Civil P. C. The rel- 
evant observations may be reproduced 
(Para 5): i 

“In. our opinion the High Court had no 
jurisdiction to interfere with the order of 
the first appellate Court. It is not the con- 
clusion of the Hizh Court that the first ap- 
pellate Court had no jurisdiction to make 
the order that it made. The order of the 
first appellate Court may be right or wrong; 
may be in accordance with law; or may not 
be in accordance with law but one thing is 
clear that it had jurisdiction to make that 
order. It is not the case that the first appel- 
late Court exercised its jurisdiction either 
legally or with material irregularity. . That 
being so, the High Court could not have in- 


defen- 
to a 
(MIG) 


voked its jurisdiction under S. 115 of the 
Civil P. C.” 
6. It is not disputed that presumption 


of truth is attached to the entries in the 
tevenue record. Nevertheless, the presump- 
fion is not conclusive but rebuttable. The 
defendants have based their claim for pos- 
session as tenants. No entry to this effect is 
incorporated in the revenue record. The 
lower appellate Court in its judgment has 
pointed out that at the time of Girdawari 
(crop inspection), the halqa Patwari found 
that the standing crop in the land was that 
of the defendants. As such, he made a note 
to this effect in the relevant record. This 
fact was further verified by the Field 
Kanungo and ultimately attested by the 
Assistant Collector. The plaintiffs have led 
evidence to show that the Assistant Collector 
on that day was somewhere else and could 
not have attested the entry on that. date. 
All the same, the lower appéllate Court on 
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the basis of evidence on record came to the 
conclusion that the defendants were in pos- 
session of the land. For the purpose of the 
grant or refusal of a temporary injunction, 
a Court has to find out as to who is the 
person in the immediate possession of the 
disputed land. The trial Court has also held 
the defendants to be in possession at such 
. time. As such, this is a concurrent finding 
mn Courts below. I have perused the judg- 





ment of the lower appellate Court. The 
Court below has discussed and considered 
the evidence on record. The findings cannot 
be said to be perverse or without jurisdic- 
tion though a different. view may be possible. 
Bearing in mind the principles laid down by 
their Lordships of the Supreme Court in the 
Managing Director (MIG) Aeronautics case 
(AIR 1973 SC 76) (supra), no ground is 
made out for interference by this Court in 
the exercise of its revisional powers. It may, 
however, be pointed out that the observa- 
tions pertaining to the factum of possession 
made in these proceedings are to be treated 
. without prejudice to the merits of the suit 
and would not in any manner influence the 
decision in the main suit. 

7. For the foregoing reasons, the revision 
petition is dismissed, but with no order as 
to costs. It is expected that the trial Court 
will expedite the disposal of the suit, 

Revision dismissed. 


AIR 1982 HIMACHAL PRADESH 126 
F. R. HANDA AND V. P. GUPTA, JJ. 


Municipal Corporation, Simla, Petitioner 
v. Deputy Commissioner, Simla and’ others, 
Respondents. 


C. W. P. No. 140 of 1970, D/- 26-11-1981. 


Himachal Pradesh Municipal Act (19 of 
1968), S. 67 — Assessment list Amend- 
ment of — Power of Municipal Corporation 
as to — Demolition of old ‘building by 
owner-assessee — Assessee occupying build- 
ing after reconstruction’ in Oct., 1968 — 
Corporation under $. 67 was competent to 
inciude the building in assessment list for 
the year 1969 by revising the assessment list, 
but not in assessment list for the year 1968 
— Fact that assessment order was passed 
on 6th Sept., 1969 was immaterial. (Puniab 
Municipal Act (3 of 1911), S. 67). 


In the present case the building in ques- 
tion was demolished by the owner-assessee 
as it was old. There was no dispute that 
one-half portion of the building had been 
rented out from Ist May, 1968 and the re- 
EE ARENA E TT Aes UREN EP ee EEN EE 


HZ/1Z/D524/82/VCD 


Municipal Corporation, Simla v. Dy. Commr., Simla 


' Cases 


A-I. R. 


maining one-half was completed and occu- 
pied by the assessee in Oct. 1968. The 
building which had: been reconstructed could 
not be included in'the assessment list for 
the year 1968 as this list had to be complet- 
ed up to 3ist Dec., 1967. It was within the 
competence of the' Municipal Corporation 
to have included the present property in the 
assessment list for the year 1969 even after 
31st Dec., 1968. It was clear from the varis 
ous annexures, that the notice was given to 
the owner-assessee On 4-12-1968 and a reply 
to this notice was given by the assessee on 
4th Jan., 1969. If the assessment list for the 
year 1969 was to be revised under Section 67 
of the Act then the Municipal Corporation 
was competent to issue the notice on 4th 
Dec., 1968. Simply’ for the fact that the as 
sessment order was. passed on 6th Sept., 
1969, would not mean that the building 
could not be included in the list of assess- 
ment for the purposes of municipal taxes 
for the year 1969. ; Thus, the Corporation 
could recover the tax from ist Jan., 1969 
and not from ist Jan, 1970. AIR 1973 SC | 
674, Rel. on. {Paras 10, 12, 13) 
Referred : Chronological Paras 
AIR 1973 SC 674 | 12 
Chhabil Das, for ‘Petitioner: P. A. Sharma 
for Respondents. l 
V. P. GUPTA, ¥.:— This writ petition 
has been filed with: a prayer that the order 
of the Deputy Commissioner, Simla, dated 


‘9th June, 1970, with respect to the direction 


that assessment of tax is to take effect from 
ist Jan., 1970 instead of Ist April, 1968, be 
quashed. 

2. The facts, in brief, are that respon- 
dents 2 and 3 are owners of Shop No. 76, 
Lower Bazar, Simla. This shop was old and 
for this reason respondents 2 and 3 demo- 
lished the same and reconstructed it in the 
beginning of 1968. The Municipal Com- 
mittee assessed this building for the year 
1968 at Rs. 8,525/- and a notice for this as- 
sessment was issued on 4th Dec., 1968 (An- 
nexure PA). A reply to this notice was 
given by respondents 2 and 3 on 4th Jan. 
1969 (Annexure PB). The ‘Municipal Com- 
mittee thereafter issued an order on 6th Sept., 


1969 (Annexure PC) by which the assess- 
ment at Rs. 8,525/- for the year 1968 (as 
from isi May, 1968) was made subject to 


the remission of all taxes on the old assess- 
ment from ist March, 1968 to 31st March, 
1968, when the building was demolished for - 
reconstruction. Respondents 2 and 3 feeling 
aggrieved from this order, dated 6th Sept., 
1969, filed an appeal with the Deputy Com- 
missioner, Simla, who vide his order, dated 
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9th June, 1970, held tha: the assessment 
should come in force with effect from ist 
Jan., 1970. The other grounds of appeal 
taken by respondents 2 and 3 were rejected. 

3. Feeling aggrieved frcm this order of 
the Deputy Commissioner, this writ .petition 
has been filed by the Muncipal Corporation. 

4. A return to the writ petition was filed 
on behalf of respondents z and 3 wherein 
they contested the writ petition. 

5. We have heard Shri Chhabil Dass, 
Advocate, for the petitioner and Shri P. A. 
Sharma, Advocate, for respondent No. 1. 

6. The learned counsel for the petitioner 
contended that the order of the Deputy 
Commissioner is based upen misappreciation 
of the relevant law as is given in Ss. 63 to 
67 of the Punjab Municipel Act and the 
Himachal Pradesh Municipal Act. Accord- 
ing to the learned counsel, the assessment 
should have been from ist April, 1968. 

7. The learned counsel for respondent 
No. 1 only contended that the order of the 
Deputy Commissioner is 2 well reasoned 
order. : 

8. We have considered the contensions 
of the learned counsel for the parties. 

9. It may be mentioned that the language 
of Ss. 63 to 67 of the Purjab Act and the 
Himachal Pradesh Act is the same and 
hereinafter these will be called as Act. 

10. In the present case there is no dispute 
that one-half portion of the building had 
been rented out from Ist May, 1968 and the 
remaining one-half was completed and oc- 
cupied by the respondents Nos. 2 and 3 in 
Oct., 1968. These facts ere admitted in 
Annexure PB. The building which had been 
reconstructed could not be included in the 
assessment list for the year 1968 as this list 
had to be completed up to 31st Dec., 1967. 
An assessment list is to be prepared under 
section 63 and the same is to be completed 
and published under S. 64 >f the Act. The 
objection could be made to this assessment 
list under Sec. 65 and the same had to be 
decided under S. 66 of the Act, when this 
‘assessment list would become final. 

11. Under Section 67 ‘of the Act, the as- 
sessment list could be amerded at any time 
by inserting the name of ary person whose 
mame ought to have been or ought to be in- 
serted, or by inserting any property which 
ought to have been or ougkt to be inserted, 
or by altering the assessmert of any pro- 
perty which has been erroneously valued or 


assessed through fraud, accident or mistake, - 


whether on the part of the committee or of 
the assessee. This amendment in the assess- 
ment list could be effected after giving notice 
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to the person affected by the amendment of 
a time, not less than one month from the 
date of service, at which the amendment is 
to be made, and such person could tender 
his objections to the committee. 

12. The scope of S. 67 of the Punjab Act 
has been dealt with in Punjab National 
Bank v. New Delhi Municipal Committee 
(AIR 1973 SC 674). In this Punjab National 
Bank’s case (supra) a building had been con- 
structed and after completion it was occupied 
on Ist July, 1958. This building was not. 
entered in the assessment list which was 
operative from ist April, 1958 to 31st March, 
1959, and on 4th Sept., 1959, the New Delhi 
Municipal Committee purporting to act 
under Sec. 67 of the Punjab Act, issued a 
notice for amending the list for the year 
1959-60 by inserting the said property in the 
‘assessment list for taxation purposes and the 
tax was proposed to take effect from 
Ist April, 1959. The owner objected to the 
assessment of tax and when the objections 
of the owner were not accepted then a suit 
was filed challenging the assessment. Inthe © 
light of these facts the Hon’ble Judges of 
the Supreme Court held in para 10 of the 
judgment : 

“The assessment list for the year com- 
mencing from April 1, 1959, had to be settl- 
ed by March 31, 1959 at the latest: this list 
was liable to be amended under S. 67 even 
after March 31, 1959 on any of the grounds 
mentioned in that section. Section 66 does 
not say that the amendment of the assess- 
ment list should have been made before 
March 31, 1959. The expression “subject 
to such amendment as may thereafter be 
duly made” in S. 66 would indicate that the 
amendment of the list could be made even 
after March 31, 1959. As Sec. 67 provides 
for amendment of the list “at any time”. 
And when the list was so amended, it shall 
be deemed to have been in force for the 
year which commenced from April i. 1959, 
and ended on March 31, 1960, and the tax 
assessed therein shall be deemed to be the 
fax for the financial year commencing from 
April 1, 1959. In other words, it was not 
necessary that the assesment list should have 
been amended before March 31, 1959, in 
order that the Municipal Committee may 
impose house tax on the building -for the 
period from April 1, 1959 to March 31, 1960. 
An amendment of the list under S. 67 was 
permissible on any of the grounds mention- 
ed in the section even after March 31, 1959, 
as otherwise, the expression “at any time” 
would have no meaning. The words ‘“sub- 
ject to such amendments as may thereafter 
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be duly made” in S. 66. postulate: that a list 
finalized before lst Jan. or Ist April is liable 
to be amended thereafter under Section. 67. 
The building was certainly liable to be in- 


cluded in the assessment list which was 
finalized on March 31, 1959, but by some 
mistake it was not so included. The list 


was, therefore, liable to be amended under 
Section 67. That was done. When the list 
was amended, the tax assessed for the build- 
ing shall be deemed to be the tax for it in 
the year which commenced from April 1, 
1959, and ended on March 31, 1960.” 
Thereafter it has been observed in para 13 
of the judgment as follows: 

“We do not think that any universal rule 
can be laid down as to the meaning of the 
expression “at any time”. It all depends 
upon the context in which the expression 
occurs. We think that the expression “at 
any time” occurring in S. 67, when read in 
conjunction with the word “thereafter” in 
Section 66, can only lead to the conclusion 
that the amendment of the list in question 
was permissible even after March 31, 1959.” 
‘In view of the aforesaid judgment of the 
Supreme: Court it was within the competence 
of the appellant to have included the pre- 
sent property in the assessment list for the 
year 1969 even after 31st Dec., 1968. From 
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the various annexures, we find that the 
notice was given to the respondents on 4-12- 
1968 and a reply to this notice was given by 
them on 4th Jan., 1969. If the assessment 
list for the year 1969 was to be revised under 
Section 67 of the Act then the appellant 
was competent to issue the notice Annexure 
PA on 4th Dec., 1968. Simply for the fact 
that the assesment,order was passed on 6th 
Sept., 1969, would not mean that the- build- 
ing could not be included in the list of as- 
sessment for the purposes of municipal taxes 
for the year 1969. Thus in this case the as- 
sessment of tax should have been ordered 
from Ist Jan., 196). 


13. In view of be: above discussion, we 
are of the view that the appellant is entitled 
fo recover the tax from ist J an., 1969, and 
not from ist Jan.,:1970, as has been ordered 
by the Deputy Commissioner. The present 
writ petition is, therefore, accepted to the 
extent mentioned above and the assessment 
of the building shall be enforced from 
Ist Jan., 1969 onwards. 

14. The parties’ are left to bear their own 
costs. 


Order accordingly. 





END 
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AIR 1982 JAMMU AND KASHMIRI — 


MUFTI BAHA-UD-DIN FAROOQI, ° 
Actg. C; J è 


Moti Lal, Appellant v. Badri Nath and 
others, Respondents, 


Civil First Misc. Appeal No. 82 of 1980; 
D/- 16-9-1981, 


J. & K. Civil P. C. (10 of 1977 Smvt,), 
O. 40, R. 1 — Partnership concern of 
HUF, — Suit by plaintff, a co-sharer, 
for dissolution of partnership on ground 
of non-access to management and accourts 
of business — Appointment of receiver 
for partnership business on application 
of plaintiff, held, justified. (Civil P. C. 
(1908), O. 40, R. 1). AIR 1976 J & K 37, 
Rel. on, (Paras 4 & 5) 
Cases Referred: Chronological Paras 


AIR 1976 J & K 37 4 


Abdul Qayoom and J: N. Langer, for 
Appellant; P. N, Goja amd M. L, Misri, 
for Respondents, ` 

JUDGMENT:—— This is an appeal from 
the order dated 24-11-19&0, of the Addl. 
District Judge, Srinagar, dismissing a 
receivership application. The plaintiff has 
brought a suit against the defendants for 
partition of immovable property-and dis- 
solution of partnership ard rendition of 
accounts in the court of zhe Addl. Dis- 
trict Judge, Srinagar. Here we are con< 
cerned with the partnership business 
only. The appellant-plaintiff moved an 


application before the tril court for ap. 


pointment of a receiver ir respect of the 
partnership business, The trial court dis- 
missed the application on the ground 
that no receiver can be appointed where 


LY/AZ/F742/81/USD/LGC/HN 
1982 J. & K./1 III 


it has the effect of dispossessing the de- 
fendants, 


2. The case of the plaintiff is that the 
parties are the members of joint Hindu 
undivided family, They are carrying on 
business for the sale and purchase of 
wines, novelties, including stationery etc. 
under the name and style of “Nishat 
Wines”, The funds for the business were 
obtained from the sale of a’ press known 
as “Nishat Press” which came down into 
the family from their common ancestor, 
namely, Pandit Gana Kaul, He and his 
brothers defendants Nos, ï and 2 are 
€qual sharers in the business, each having 
1/3rd share in it. Defendants Nos, 1 and 
2 have.made over the management of the 
business to defendant No. 3 in order to 
deprive the plaintiff of the benefits flow- 
ing from it. He has asserted that: defen- 
dant No. 3 has no separate or exclusive 
interest in the said business, On the 
other hand, the case of the defendants is 
that defendant No, 3 is-running the busi- 
ness in his own right with © defendant 
No. 1 as his partner, The plaintiff has 
nothing to do with it. He has no right 


‘Or interest in it. They have denied that 


Pt. Gana Kaul, the common ancestor, 
awned any press or that one came down 
nto the family, They have pleaded that 
“Nishat Wines” is an exclusive, totally 
-ndependent and separate concern of de- 
=endant No. 3 except that defendant No, 
‘| is his partner on commission basis, 


3. There is no dispute that the plain- 


. TIF and defendants Nos, 1 and 2 are real 


brothers. They are the sons of Pt. Gana 
Kaul. The father and the sons constituted 
a joint -Hindu family. There is material 


cn the file to show that -Pt, Gana Kaul - 


` There is, however, no prima facie 


\ 


2 J.&K: 


Press”, There is also material on the 
file to show that after the death of Pt, 
Gana Kaul his son, Badri Nath Kaul, de- 
fendant No. 1 moved-an application for 
substitution of his name in the declara- 
tion form pertaining to the press in place 
of his deceased father. Thus there is 
prima facie evidence to show that Pt. 
Gana Kaul owned a press which came 
down into the family after his death, 
evi- 
dence to show that defendant No. 3 was 
having any separate’ funds, In the cir- 
cumstances the plaintiffs contention that 
the deferidants have started the business 
under the name and style of “Nishat 
Wines” from out of the sale proceeds of 
“Nishat Electric Press”, which was a 
joint family property; and that he has 
a share. in it; cannot be dismissed as un- 
tenable, 

4. The law is well established that 
where there is a prima facie existence of 
partnership and the plaintiff is denied his 
right to manage the affairs of partner- 
ship .and to have -access. to the account 


thereof, the appointment of a receiver 


would be justified. (See AIR 1976 J & K 
37, Prem Prakash v. Gobind Ram), : 

5. On the facts stated above, it is 
prima facie proved that “Nishat Wines” 
is a joint Hindu family concern of ‘which 
the plaintiff is a sharer. It is also prima 
facie proved that the plaintiff has been 
denied access to the management and 
accounts of the business. Applying the 


-itest mentioned above, this is a fit case, 


in which the appointment of a receiver 
should be ordered. The view to the con- 
trary expressed by the Addl, District 
Judge is wholly erroneous. He has ap- 
proached the case as if it was a case for 
the appointment of a receiver in respect 
of immovable property., For, it is in such 
a case that question of possession would 
be a relevant consideration, 

6. The question, however, arises as 
to who should be appointed as the re- 
eeiver and with what powers and func- 
tions. Here one cannot lose sight of 
the fact that the business includes the 
sale and purchase of wines which is done 
under a licence, The licence is admittedly 
in the name of defendant No. 3. That 


nature of the business is such that the 


licencee has to file returns and has to 
discharge various obligations imposed by 


_ the Excise Act, Consequently, if a strang- 


er is let in, he will create a mess with 


the result that the business itself might 


collapse, In the circumstances, it would 
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be just and proper to keep the present 
management intact. The management 
Should, however, be required to maintain 
Proper accounts of the assets of the busi- 
ness both capital and liquid including the 
icome accruing from it and submit 
monthly returns to the trial court till 
the suit is finally decided, They shall 
also be required not to draw any money 
from the business income for personal 
use in excess of Rs. 1,000 (rupees one 
thousand) per month without ‘the previ- 
ous permission of. the trial court. Lest 


‘the defendants should cook up the ac- 


counts or misuse the business, it will be 
proper if the plaintiff or his nominee is 
associated with ‘the licencee 


are required to be maintained under the 
Joint signatures of the licencee and the 
plaintiff, or his nominee as the case may 
be. The plaintiff or his nominee shall in 
addition, be authorised to keep watch 
over the accounts generally, The plaintiff, 
unless he wants to associate himself with 
the licencee, shall give the name of the 
nominee. within a week, The defendants 
Shall associate the plaintiff or his nomi- 
nee with themselves to” discharge the 
functions as mentioned above. The nomi~ 
nee’s remuneration, if the plaintiff de- 
cides to have one, shall be borne by him, 
The appeal is disposed of on these terms, 
The parties are directed to appear in the 
trial court on Ist of October, 1981,- 


Appeal allowed. 
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Jagdish Raj Kohli, Petitioner v, M/s, 
Lekh Raj Suri and Sons, Respondents, 
oo Revn, No, 141 of 1980, D/- 10-9- 

J. & K. Civil P. C. (10 of 1977 Smvt.), 
Ss, 144, 151, O. 41, R. 5 — Restoration of 
possession — Case not covered by S. 144 
— Restoration of possession when can 
be ordered under S. 151 in exercise of 
inherent powers. (C.P.C. (1908), Ss.. 144, 
151). 

Apart from the specific provisions of 
Section 144, a court has power under 
S. 151, C.P.C, to order 
those cases also which do not strictly fall 
within its purview. Nevertheless, inherent 
powers of the court preserved under Sec~ 
tion 151 have certain well recognized 
constraints attached to them. No court 
can exercise its inherent power when 
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(defendant. 
- No. 3) and the accounts of the business : 


restitution in. 


Ti 


— 


visions of law, Nor can such power be appellant who has been evicted there- 
exercised by a court, when there is a from in execution of a decree passed 
Specific provision in tke Code under against him by the trial court, on mere 
which it can give adequate and appro- filing of the appeal against the said de- 


priate relief to the aggrieved party. AIR cree, in exercise of its inherent powers 


1962 SC 527, Rel. on; aIR 1954 SC 349; under Section 151, C.P.C.? - 
AIR 1956 Hyd 29; AIR 1924 Mad 114; 2. The revision petitioner before me is 
AIR 1950 Mad 779; AIR 1950 Tra-Co 100 the plaintiff in whose favour a decree 
(FB), Ref, to, (Paras 5, 6) was passed by the trial court of I Addl, 
Where the defendant appellant who Munsiff Srinagar on 27-10-80, ejecting the 
was dispossessed from the suit premises defendant from a shop leased out to him. 
in execution of an eviction decree against Execution of the aforesaid decree was 
him, was ordered by th2 appellate court- taken out by the petitioner on 4-11-1980. 
by way of interim relief, to be restored Execution application ‘having been made 
to possession in exercise of the inherent Within a period of one year from the 
powers under S, 151, C.P.C. such an order date of the decree, the court executing 
was illegal, By merely filing an appeal, the decree passed an order on the very 


the defendant does not »ecome entitled Same day that possession of the suit shop - 


to restoration of possession, An order be handed over to the decree holder, A 
passed under Section 47, C.P.C. is appeal- direction was issued to the Nazir to go 
able as a decree under the Code. The 0M spot and hand over vacant possession 
District Judge should. not, therefore, Of the suit shop to the decree-holder. On 
have taken recourse to his inherent 95-11-1980, the Nazir reported-that it was 
powers to undo the execution proceedings, 0t possible for him to eject the defen- 
even though bad in kaw. Further no dant judgment-debtor without police as- 
order ex debito justitiae in any case, sistance, The court issued a direction to 
should have been passed by the District ~ the police to provide necessary assistance 
Judge restoring status quo ante, without to the’ Nazir in executing the decree, The 
hearing the decree-holéer, in whose Nazir, assisted by the police, it appears, 
favour a very valuable right had accrued Went on the spot on 8-11-1980. He found 
as a consequence of the decree and its the shop locked. The lock was broken 
execution, The District Jadge should not Open and inventory of the goods lying in 
have played a role whick, in fact, ought it was also prepared. Possession of the 


to have been played by the court of first vacant shop was thereafter handed over 


instance, for restitution could have been to the plaintiff decree-holder, 
ordered by the court of first instance 3. An appeal from the aforesaid de- 
alone, even if it was to d& so in exercise cree was taken by the defendant, the 
of its inherent powers, AIR 1931 Cal 779 respondent herein, to District Judge Sri- 
(2); AIR 1969 J & K 8; AIR 1975 All 102 nagar on 13-11-1980. On the same date, 
(FB); ATR 1959 Punj 468, Dist. (Para 7} an application was also moved on behalf 
Cases Referred: Chromological Paras Of the appellant Age cae Posie ie 
: trial court nor the Nazir had been fair 
AIR 1975 All 102: 1974 All LJ 751 (EB) in executing the decree and han ding over 
i the possession of the suit shop to the 
fn icc Bee abe AN LI 169 decree-holder, the appellate court should 
AIR 1959 Punj 468 : restore status quo ante and put back 
AIR 1956 Hyd 29 appellant in possession of the suit 
AIR 1954 SC 349 shop till the final disposal of the appeal. 
AIR 1950 Mad 779 The learned District Judge, without issu- 
AIR 1950 Trav-Co 100 (FB) ing any notice to the. decree-holder, 
AIR 193r Cal 779 (2) granted the aforesaid prayer and directed 
AIR 1994 Mad 114 the Nazir of the court to restore back th 
AIR 1922 All 71: 20 All LJ 133 lost possession of the suit shop to the 
i appellant, The operative portion of his 
K. N. Raina, K. N. Bhat and M. S. A, order reads thus:-— | 


Faroogi, for Petitioner; R. N, Kaul, for “The circumstances of this matter are 


Ha I OO DD oH cD Ga GO GI GO © 


“Respondent, so grave that it will reflect upon the- 


ORDER:— The short question, that functioning of the court if we do not 
falls for determination in this revision give immediate relief and also direct a 
petition is: Can an appellate court by probe against the delinquent staff, The 


1982" ~ Jagdist: Raj v. M/s) Lekh Raj Suri-& Sons ~ ILK: ` 


there is a clear bar against such exercise way of interim relief restore poŝšėšsioń“ 
contained in the Code or any other pro~- of the suit property to the defendant’ 


ED is 
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appellant has suffered by act of the court 
and as the rules of fair play require no- 
body should suffer or be injured by the 
act of the court, I find prima facie there 
is good reason for allowing the ad inte- 
rim relief, as prayed for by the appel- 
lant, and accordingly I.order that the 
‘appellant shall be restored to the origi- 
nal position which existed prior to the 
execution of the decree and the Nazir 
Tameelat along with the same police who 
delivered the possession to the decree- 
holder shall now return the possession 
to the appellant and make compliance re- 
port within two days, This order shall, 
however, be subject to-:any other order 
which may be passed after the opposite 
party is heard in the stay matter, Re- 
garding the articles seized from the shop, 
the appellant shall take recourse to law. 
Put up the application on 17th of Nov« 
ember, 1980”, 


On the very same day, the petitioner 
challenged the aforesaid order before 
this court through the present revision 
_ petition. An application was simultane- 
ously made for staying the order passed 
by the learned District Judge. Since a 
copy of the impugned order had not been 
attached with the memo of the revision 
petition, the learned Judge before whom 
the revision petition was placed-for ad- 
mission directed the same to be placed 
for its admission on 18-11-1980, and fur- 
ther directed that the order of disposses~ 
sion of the petitioner passed by‘ the Dis- 
trict Judge shall not be carried out till 
then, The revision petition was ‘even~ 
tually admitted on 18-11-1980 and the 
earlier order staying dispossession of the 
petitioner was made absolute, 


4. It is common ground that the de- 
cree from which the respondant herein 
had taken appeal to District Judge, Sri- 
nagar, had been executed by the court 
passing the same five days earlier to the 
date of filing of the appeal, and the de~- 
cree-holder, the petitioner herein, put 
in vacant possession of the suit shop. Mr, 
P. N. Kaul, learned counsel for the re- 
spondent, has frankly conceded, and in 
my opinion rightly so, that no stay for 

‘execution of the decree appealed against 
could have been granted. by the’ District 
Judge under Order 41, Rule 5, C.P.C., 
after the decree had been executed and 
the decree-holder put in possession of 
the suit shop. He has, however, tried to 
support the order of the learned District 
Judge by arguing that the latter in ex- 
ercise of his inherent powers under Sec- 
“tion 151, C.P.C., was competent to put 


+ 
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back the respondent judgment-debtor in 
possession of the shop by way of restitu- 
tion, even if the case was not strictly 
covered by the provisions of Sec. 144, 
C.P.C. At this stage, it becomes necessary 
to notice the provisions of Section. 144, 
The section reads as under:— 


"144, (1) Where and in so far as a de- 
cree is varied or: reversed, the court of 
first instance shall, on the application of 
any party- entitled to any benefit by way.. 
of restitution or otherwise, cause such 
restitution to be made as will, so far as 
may be, place ‘the parties in the position 
which they would have occupied but for 
such decree or such part thereof as has 
been varied or reversed: and, for this 
purpose, the court, may make any orders, 
including orders for the refund of costs 
and for the payment of interest, damages, 
compensation and. mesne profits, which 
are properly consequential on such varia- 
tion or reversal, -` l l ; 


(2) No suit shall be instifuted for the 
purpose of obtaining any restitution or 
other relief which could be obtained by, 
application under sub-section (1)}.” 
Restitution according to this section, 
means restoring to a party what has been 
lost to it in execution of a decree which 
has been subsequently varied or reversed. 
Strictly speaking,.no order for restitution - 
shall be made under this section, unless 
the decree as a consequence whereof the 
loss has occasioned to the party seeking 
restitution, has been later on varied or 
reversed. And, the other fundamental re- 
quirement of this section is that restitu- 
tion under it can be ordered by the court 
of first instance only, and not by a court 
of appeal or révision, varying or revers- 
ing the said decree (Kashi Prasad Singh 
v. Balbhaddar Singh, AIR 1922 All 71), 


5. Courts have, however, taken the 


‘view that this section is not so exhaus- 


tive as to include every such case in 
wich restitution may be necessary to 


meet the requirements of Justice, They 
have; therefore, held that restitu- 
tion may. be ordered ex-debito 
justitiae, even: if ' the case .does 


not strictly fall. within-the four corners 
of Section 144. In this, view, it has been’ 
held that every court has inherent power 
to rectify its own mistake, and order 
restitution in favour of a person,' who 
has been wrongly deprived of his pro- 
perty on account of its mistaken order 
on the ‘principle actus curiae 
gravabit, that is, act of court shall pre- 
judice none, Similarly, restitution by 


-neminem . 
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the court in exercise >f its inherent 
powers has been held :o be valid, where 
a party has placed himself in an advant- 
ageous position by ignoring the order of 
the court granting restitution, or the 
order of the court superior to it, so as ta 
relegate the parties to the same position, 
which they would heve occupied had 


such order not been nored. The view, . 


that apart from the specific provisians of 
Sec. 144, a court has 
restitution in those cases also which de 
not strictly fall within its purview, ls 
based upon the principle that it is m- 
herent in the general jurisdiction ož the 
court to act rightly md fairly towards 
the parties or the persons involved, as 
the circumstances of tne case may war- 
rant, While dealing wich the natur2 and 
extent of these powers, their Lordships 
in Manohar Lal Chopra v. Rai Baaadur 
Rao Raja Seth Hiralal, AIR 1962 Sv 527 
_ Observed as under (para 23):-—— 


"The section itself seys that nothing 
in the Code shall be ceemed to limit or 
otherwise affect the inherent power of 
the court to make’ ord2rs necessary for 
the ends of justice. In the face of such 
a clear statement, it is not possible to 
hold that the provisions of the Code con- 
trol the inherent power by limiting it or 
otherwise affecting it. The  inkerent 
power has not been conferred upon the 
court; it is a power inkerent in the court 
by virtue of its duty ~o do justice be- 
tween the parties befor2 it.” 


6. Nevertheless, inherent powers of 
‘ithe court which have been  pres2rved 
under Section 151 are not unbridled or 
unfettered, but have certain well recog- 
nized constraints attached to them, No 
court can exercise its inherent rower 
when there is a clear bar © against such 
exercise contained in the Code or any 
other’ provisions of law. Nor can such 
power be exercised by a court, when 
there is a specific provBion in the Code 
under which it can give adequate and ap- 
propriate relief to the aggrieved arty, 
When a court auction-Durchaser, for in- 
stance, fails to make ceposit in aczord- 
ance with Order 21, R 85, C.P.C., 
court cannot in exercise of its inh2rent 
powers give him relief against forfeiture 
of deposit as provided in Order 21, 3. 86 
(Manilal Mohanlal v. Sayed Ahmad, AIR 
1954 SC 349). Similarly, the court cennof 
extend the period of limitation on the 
grounds of equity and justice (Rangkal v. 
Munjaji, AIR 1956 Hyd 29 and Krishna- 
swami v. Chengalroya, AIR 1924 Mad 
14), Likewise, an order for security of 
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costs for which a specific provision is 
contained in Order 25, R. 1, C.P.C, can- 
not be made by the court in exercise of 
its inherent powers (Arumugam Chettiar 
(minor) v. K. R. S. Sevugan Chettiar, AIR 
1950 Mad 779. Also see Muhammad Ka- 
ssim Abdul Sathar Sait v. Hajee Rahiman 
Hajee Ismail, AIR 1950 Trav-Co 100 (FB)). 


T. Viewed thus, the impugned orde? 
is vitiated by a number of legal infirmi- 
ties. To begin with, an order passed under 
section 47, C.P.C, being appealable as a 
decree under the Code, the learned Dis- 
trict Judge ought not to have hastened 
to take recourse to his inherent powers 
to undo the execution of the decree and 
dispossess the decree-holder from the 
suit shop, even if the execution proceed-} 
ings, in his opinion, were bad in law, In 
such a case, it was open to the respon- 
dent judgment-debtor to have preferred 
an execution appeal to the learned Dis- 
trict Judge and then approached the -trial 
court for restitution, in case his appeal 
was allowed and the order of trial court 
executing the decree varied or reversed. 
Had such an appeal been filed by him 
then, there can be no manner of doubt, 
that the appellate Court could have given 
him the appropriate relief and undone 
the injustice, if any, done to him, Second- 
ly, no order ex debito justitiae, in any 
case, should have been passed by the 
learned District Judge restoring status 
quo ante, without hearing the petitioner 
decree-holder, in whose favour a very 
valuable right had accrued as a conse- 
quence of the decree and its execution. 
Putting in possession of the suit shop in 
execution of a decree in invitum could 
not by any stretch of logic be said to 
have caused such injustice to the judg-|. 
ment-debtor, as would attract the rule 
actus curiae neminem gravabif; assum- 
ing for the moment that execution of thej. 
decree had been carried out in an irregu- 
lar manner, Thirdly, the learned District 


Judge was seized of the appeal against 
the ejectment decree itself, He should 


have waited till he had varied or revers- 
ed the decree and.then left the judgment- 
debtor to approach the trial court forj. 
restitution, He obviously committed an 
error in ordering restitution without 
varying or reversing the decree as a con- 
sequence whereof the decree-holder. was 
put in_possession of the suit shep, Not 


only that, he played a role which in fact, 


ought to have been played by the court)” 
of first instance, for restitution could 
have beep ordered by the court of frst 


6 J.& K. 


instance alone, even if it was to do so in 
exercise of its inherent powers, 


& None of the authorities relied upori 
by Mr. Kaul is direct in point, In Maha- 
raja Sasikanta Atharjee v. Jalil Baksh 
Munshi, AIR 1931 Cal 779 (2), the ap- 
pellant had purchased a jote in execution 
of a rent decree obtained by him against 
the respondents and got its possession 
persuant thereto. This sale had been later 
on set aside under Order 21, R. 92 on 
the ground of material irregularity, The 
respondents had got back possession of 
the jote through restitution. It was in 
these circumstances, held that the decree 
in execution whereof the appellant had 
obtained possession of the jote, not hav- 


ing been varied or reversed, its restitu- 


tion in favour of the respondents could 
hot be said to have been. made under 
Section 144 but under S. 151. This case 
was decided under sub-section (1) of Sec~ 
tion 144 before it was-amended by Act 
-No. 66 of 1956 and the words. “or an 
order” inserted in it. Similarly, in Subash 
Chander v. Bodh Raj, AIR 1969 J & K 8, 
restitution of the shop in favour of the 
respondent had been ordered, which ad- 
mittedly was not the subject matter of 
the suit in which the decree for ejectment 
had been passed in favour of the peti- 
tioner. In ordering restitution the court 
had applied the rule actus curiae nemi- 
hem gravabit. The same rule, in almost 
Similar circumstances, was applied in 
Gangadhar v. Raghubar Dayal, AIR 1975 
All 102 (FB). Equally distinguishable is 
the other authority, namely, Kaku Singh 
v. Gobind Singh, AIR 1959 Punj 468. In 
this case restitution of the plots of land 
of which actual physical possession had 
been given to the decree-holder in execu~ 
tion of the decree had been 
ordered, after the High Court 
had issued an order staying delivery of 
its possession to him. In none of these 
cases the appellate or revisional court 
had ordered restitution in exercise of its 
inherent powers, either before setting 
aside the execution proceedings or the 
decree, pursuant to which the decree- 
holder had been put in possession of the 
suit property. Furthermore, restitution 
in all these cases had been ordered by 
the court of first instance itself and not 
by the superior court. Judged from any 
angle, therefore, the order passed by the 
learned District Judge is clearly indefen- 
~sible. 

9. In the result, the petition is allow- 
éd with cost and the impugned order 
passed by the District Judge is set aside, 


N 
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The decree-holder shall be at liberty to 
move the trial court for restitution of the. 
suit shop; The District Judge shall try: to 


dispose off the appeal as expeditiously as: 


possible. Parties are directed to 


) i appear 
before him on 21-9-1981. p 


Revision allowed. 
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Union of India, Appellant v. 
Ahmad and others, Respondents, 
Civil First Misc. Appeal No. 8 of 19° 
D/- 11-9-1988* TP P 

(A) Motor Vehicles Act (4 of 1939),. 
S. 110-D — Limitation Act, Ss. 12 (2) and 
29 (2) — Limitation for appeal — Exclu- 
sion of period — Period required in ob- 
taining copy of award: under S, 110-D: 
cannot be excluded — Award is not a 
decree”, (1970 Acc CJ 331 (Madh Pra), 


Manzoor 


Diss). ((1) Words and Phrases — “De- 


cree” — (2) Civil P. C. (1908), S. 2 (2)). 
The time spent by the appellant in ob- 
taining copy of the award under S. 110-D. 
cannot be excluded while computing 
the period of limitation for an appeal fil- 
ed under S. 110-D of the Motor Vehicles 
Act, po o a (Para 19) 
Since, there is no‘ specific period of 
limitation prescribed for filing dn appeal 
against an award of the Motor Accidents ` 


Claims Tribunal in the First Schedule of 


the Limitation Act, and further since 
there is no difference between the period 


of limitation prescribed under S. 110-D 


of the M. V. Act and Article 156 of the 
Limitation Act, sub-section (2) of S. 29, 
on its plain reading, would not be at- 
tracted and sub-cL (1) of sub-sec, (2) of 
5. 29 would not come into play. That 
apart, even if it be assumed, for the sake 
of argument, that S. 29 (2) does apply, 
the benefit under sub-sec. (2) of S. 12 of 
the Limitation Act would not be avail- 
able to an appeal preferred against > an 
award of the Motor Vehicle Accident 
Claims Tribunal. (Para 8) 


An award of the Motor Accidents Claims 
Tribunal is not one of the categories men- 
tioned in sub-sec. (2) of S. 12 of the 
Limitation Act. An ‘award’ of the Motor 
Accidents Claims Tribunal is not a ‘de-« 
cree’, sentence or an award (under the 
Arbitration Act) and as such the time 


*Against decision of Motor Accidents 
Claims Tribunal, : Srinagar, . D/- 8-12- 
1978. i 
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spent in obtaining a copy of the award 
of the said Tribunal cennot be excluded. 
(Para 10) 


A decision or the award of a Claims 
Tribunal under the Act is not a decree 
under the Code of Civil Procedure even 
though it may be a final decision and 
may have all the incidents of a decree, 
In order that an order should have the 
force of a decree, the statute under which 
the order is made must expressly say so, 
Merely because an order is executable or 
enforceable in the same way as a decree 
` would not make it an order having the 
force of decree, 1970 Ace CJ 424 (Delhi), 
Rel, on, l 

A claim petition under S, 110-D cannot 
be treated as a “suit” so as to make an 
award ‘of the Tribunal to be a “decree”, 
“1970 Ace CJ 331 (Madt. Pra), Diss. 1966 
Acc CJ 37 (Bom), Rel, on, (Para 11) 
_ The legislature took care fo provide in 
the Act itself, in the proviso to sub-sec- 
tion (1) of S. 110-D, the circumstances 
under which the pericd prescribed for 
filing an appeal may be extended or the 
delay condoned and on that ground also 
it is not possible to resort to the provi- 
sions of the general law to extend the 
period of limitation for filing an appeal, 
Section 12 (2) of the Limitation Act can- 
not be pressed into aid and a party filing 
an appeal against the award of Motor 
Accidents Claims Tribunal is nof . entitled 
to exclude the time spent by it for ob- 
taining a copy of the award, Case law 
discussed, ; (Para 12) 


(B) Motor Vehicles Act (4 of 1939), 
S. 110-D (1) Proviso — “Sufficient cause” 
=- What constitutes — Celay of every day 
has to be explained. 

Even though the expression “sufficient 
cause” as occurring in the proviso has to 
be liberally, and not narrowly construed 
yet,. the construction o= the expression 
has to be such that it advances the cause 
of justice. AIR 1977 J & K 90, Ref, to. 

' (Para 22) 

In the instant case the award was pass- 
ed by the Tribunal on 3-12-78. Applica- 
tion for copy of the award was filed on 
12-12-78. The copy was ready to-be deli- 
vered on 28-12-78, But she appellant col- 
lected the copy on 6-3-79 and filed the 
appeal on 20~3-79. The appeal would 
have been within time if filed on 8-3-79. 
It was held that the appellant had no 
‘sufficient cause’ which prevented the ap- 
pellant from preferring the appeal within 
time, It is well settled lew that for estab- 
lishing “sufficient cause", seeking con~ 
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donation of delay, the applicant is requir- 
ed to explain each day's delay. The ap- 
pellant had miserably failed to do so, Let 
alone through an affidavit, it had not even 
been explained in the memorandum of 
appeal, as to why the appeal was not filed 
between 6-3-79 and 20-3-79, even ignor- 
ing as to why the copy of the award was 
not collected on 28-12-78, (Para 22) 
Cases Referred: Chronological Paras 


AIR 1978 J & K 641 1978 J & K LR 147 


>a’ n 8 
AIR 1977 J & K 90: 1977 Kash LJ 279 22 


1974 J & K LR 637 17 
AIR 1972 Raj 271 13 
1970 Acc CJ 424 (Delhi) 10 
1970 Acc CJ 331 (Madh Pra) UT 
AIR 1966 Raj 118 16 
1966 Acc CJ 37: 67 Bom LR 903 (Bom) 
Ir 
AIR 1960 Bom 499 17 
AIR 1958 Punj 490 17` 
AIR 1956 Trav-Co 113 14 
AIR 1932 All 598 15 


S. T. Hussain, for Appellant; Z, A, 
Qureshi, for Respondents, | 


ANAND J.:— The short, though mean- ` 
ingful, question involved, for the pre- 
sent, in this appeal is whether the time 
spent by the appellant in obtaining copy 
of the award is to be excluded while 
computing the period of limitation for 
an appeal filed under Szction 110-D of 
the Motor Vehicles Act, 1939 (hereinafter 
called the Act),- Brief facts necessary 
for the determination of this aforesaid 
question require a notice at the initial 
stages, 

2. Claim petition Na, 159 of 1978 was 
filed by the wife and children of Moh’d 
Akram Shah who died as a result of an 
accident, The Motor Accident Claims 
Tribunal vide award dated 8-12-78 al- 
lowed the claim petition and . awarded 


_Rs. 72,000/- as compensation to the clai- 


mants. The Tribunal further allowed 
simple interest at 6% per annum from 
the date of the claim up.to the date of 
payment as well as the costs admissible 
under rules, Aggrieved by the award, the 
Union of India filed an appeal in this 


‘court on 20-3-79, In the memorandum of 


appeal it was stated that the copy of the 
award had been applied for on 13-12-78 
and the same was supplied on 28-12-78 
and, therefore, allowing the time spent 
for obtaining copy of the award, the ap- 


peal is within time. ~ 


3. The limitation for an appeal under 


the Act is provided in Section 110-D (1) 


(2) of the Act, It lays down:-- 


“87 &XK. 


“110-D. Appeals.— (1) Subject to the 
provisions of sub-section (2), any person 
aggrieved by an award of a Claims Tri- 
bunal may, within ninety days from the 
date of the award, preter an appeal to 
the High Court, — 


Provided that the High Court may 
entertain the appeal after the expiry of 
the said period ‘of ninety days, if it is sa- 
tisfied that the appellant was prevented 
by sufficient cause from preferring the 
appeal x1 time, 

(2) No appeal shall Tie against any. 
award of a Claims Tribunal, if the amount 
in dispute in the appeal is less* than two 
thousand rupees,” 


å. A bare reference fo the yates 
provision makes it clear that an appeal 
against an award of Claims Tribunal may 
be filed within 90 days from the date of 
the award in the High Court. The pro- 
viso to sub-section (1) lays down that the 
High Court may entertain an appeal even 
after the expiry of the aforesaid period- 
of 90 days if it is satisfied that the ap- 
pellant was “prevented by sufficient cause 
from preferring the appeal in time”, The 
appeal in the instant case was filed after 
102 days from the date of the award. Ac- 
cording to Mr, T, Hussain, learned coun- 
sel for the Union of India,.the time spent 
for obtaining the copy of the award i e, 
between 13-12-78 and 28-12-78, needs to 
be excluded while computing the period’ 
of limitation and when so excluded the 
appeal would be within time. Learned 


counsel has relied on S. 29 (2) of the . 
Limitation Act to urge that the provisions © 


of S. 12 (2) of the Limitation Act are ap- 
plicable in the instant case and that in 
computing the period of limitation, the 
time spent for obtaining a copy of the 
award has to be excluded, l 

5. There is no dispute that the Limi- 
tation Act does not specifically preseribe 
any limitation for preferring an appeal 
against an award of Motor Accidents 
Claims Tribunal, though it prescribes the 
period of 90 days for filing appeals in 
the High Court vide Article 156 of Limi- 
tation Act, 

6. Section 29 (2) of the Limitation Act 
‘provides: as under:— 

*29 (2), Where any special or local law 
prescribes for any suit, appeal or appli- 
cation a period of limitation different 
from the period prescribed therefor by 
the first Schedule, the provisions of Sec- 
tion 3 shall apply, as if such period were 


prescribed therefor in that Schedule,. 


and for the purpose of determining any 


-æ 
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. difference between .the period of limita- 


ALR., 


period of limitation prescribed for any 
suit, appeal or. application by any special 
or local Law. 

(a) the provisions contained in Sec. 4, 
Sections 9 to 18 and Section 22 shall 
apply in so ar as,.and to the extent to 
which,. they are not expressly excluded 
by such special or -local law; and 

(b) the remaining provisions 
Act shall not apply, 


of this 


7 Section 3 of :the Limitation Act 
provides that every. suit instituted, appeal 
preferred or application made, after the. ` 
period of limitation prescribed therefor — 
by the first Schedule shall be dismissed, 
although limitation ,has not been set up 
as defence, subject to the provisions con- 
tained in Sections 4 to 25 of the Limita- 
tion. Act, both inclusive, 


8. That the Motor Vehicles Act is a 
special Act within the meaning of Sec- 
tion 29 of the Limitation Act is not a mat- 
ter which is in dispute, as indeed it can- 
not be. The basic condition for the appli- 


s a 


' cability of sub-section (2) of S. 29 of the 


Limitation Act, however, is that there 
has to be “difference” between the period 
of limitation as prescribed in the special 
law and the one prescribed therefor. by 
the Ist Schedule of the Limitation Act. 
“By a legal fiction created under Sec. 29 
of the Limitation Act, -the period of limi- 
tation provided under the special law 
shall then be deemed to-be the period 
provided under the-first Schedule for the 
purpose of reckoning limitation under 
Section 3 of the Act.” (See State of 
J. & K. v. G. S. Baroca, 1978 J & K LR 
147: (AIR 1978 J & K 64)). Since, there 
is no specific period of limitation pre- 
scribed for filing an appeal against an 
award of the Motor, Accidents Claims Tri- 
bunal in the First: Schedule of the Limi- 
tation Act, and further since there is no 
















tion prescribed under Section 110-D of 
the Act and Article 156 of the Limitation 
tion Act, sub-section (2) of Section 29, on 
its plain reading, would not be attracted 
and sub-clause (1) of sub-section (2) of 
Section 29 would not come into play. That 
apart, even if it be assumed for the sakel, 
of argument that Section 29 (2) doe 
apply (which cannot), the benefit unde 
sub-sec. (2) of S. 12 of the Limitation’ Act, 
which has been pressed into aid by Mr. 
T. Hussain would not be available to an 
appeal preferred against an award of the 
Motor Vehicle Accidents Claims Tribunal. 
Section 12 (2) of the Damianon Act pro- 
vides: 
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“12 (2). In computing the peried of 
limitation prescribed for an appeé, an 
application for leave to appeal ard an 
application for a review of judgmest, tha 
day on which the judgment complai-ed of 
was pronounced, and che time  reczuisite 
for obtaining a copy af the decree, sen- 
tence or order appealed from or sught 
to be reviewed, shall 2e excluded. In an 
appeal from an appellate decree or order 
so much of the time r2quisite for Gotain- 
ing a copy of the judgment of the court 
of first instance for the purpose of being 
filed with the memorandum of appeal 
shall also be excluded as may be in ex- 
cess of the time spent in obtaining € copy 
of the decree or order appealed against 
and that of the judgment on whic the 
said decree is founded, but no part =f the 
“time common to the copies shal] be count- 
ed twice ever,” 


§. A plain reading of 
makes it manifest that the benefit ef the 
sub-section can be ext2anded only the 
specified categories mentioned in the sub- 
section itself, namely_an appeal, ac. ap- 
plication for leave to appeal an= an 
application for review of a judgme-t. In 
these cases, the day on which the —udg- 
ment complained of was pronounce? and 
the time spent for obtaining a cope of 
the decree, sentence or order appezaled 
from or sought to be reviewed, sha_ be 
excluded. Where a case does not fall 


within any of the specified categories, the ` 


provisions of sub-section (2) of Sectrn 12 
of the Limitation Act would be c¢ arly 
excluded, 


10. An award of the Motor Acczlents 
(Claims Tribunal is not one of the zate- 
lgories mentioned in sub-section (< of 
Section 12 of the Limitation Act. An 
“award” of the.Motor Accidents Ctaims 
Tribunal is not.a ‘decree’, sentenc= or 
an award (under the Arbitration Ac® and 
as such the time spent in‘ obtaining a copy 
of the award of the Motor Accidents 
Claims Tribunal cannot be excluded. In 
Vidya Wati v. Himachal Govt. Trar=port 
reported in 1970 Ace CJ 424 it was rmhtly 
held that a “decision o> the award >f a 
Claims Tribunal under the Act is mat a 
-jdecree under the Code of Civil Procadure 
even though it may be a final deaision 
and may have all the incidents of a de- 
cree. In order that an order should nave 
the force of a decree, the statute under 
which the order is made must expsessly 
_\say so. Merely because én order is ex=cut- 
able or enforceable in the same way as a 
decree would not make .t an order hzving 
the force of decree,” Thus, considexed it 
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is apparent’ that since an award of the 
Motor Accidents Claims Tribunal is not 
one of the categories. specified in sub-sec- 
tion (2) of Section 12 of the Limitation 
Act, the benefit of the said sub-section 
is not available to a party filing an ap- 
peal against the “award” of the Motor 
Accidents Claims Tribunal. 


11, Mr. T. Hussain relied upon Hayat 
Khan v. Mangi Lal, 1970 Ace 
wherein a Division Bench of the M. P., 
High Court held that the claim petition 
under Section 110-D of the M. V. Act 
is a “suit” to urge, that on that analogy, 
an award of the Motor Accidents Claims 


“Tribunal would be a ‘decree’, With res- 


pects to their Lordships of the Division 
Bench we are unable to agree with the 
proposition that a claim petition under 
Section 110-A of the M. V. Act is a ‘suit’, 
In the first place Section 2 (10) of the 
Limitation Act, 1995 (Samvat) itself ` pro- 
vides that a ‘suit does not include an ap- 


peal or an application and in the second 


place under the Code of Civil Procedure 
a ‘suit? is a proceeding which is instituted 
by presentation of a plaint, The claimant 
before the Motor Accidents Claims Tri- 
bunal does not file’ any ‘Plaint’ as is 
understood within the meaning of Code 
of Civil Procedure. He only puts in ‘an 
application’ in the form prescribed by the 
rules framed under the M. V. Act. Thus, 
not only does Section 2 (10) of the Limi- 
tation Act (of the State) itself exclude an 
Accidents 
Claims Tribunal from the category of 
a ‘suit’ but also on general principles, 
such an application is not a ‘suit’, In 
Khairunnissa A. K, Siddiki v, Municipal 
Corporation, Bombay, 1966 Acc CJ 37, 
Bombay High Court has held that the 
expression ‘suit’? occurring in Sec. 6 (1) 
of the Limitation Act, which makes 
minority a valid ground for condoning 
delay, does not cover an application 
under Section 110-A of the M. V, Act. 
The broad view expressed by the M. P, 
High Court in 1970 Ace CJ 331 therefore 
does not appear to lay down the correct 
law, more so when their Lordships them- 
selves went on to observe that “we find 


that although the proceedings are not 
technically termed as ‘suit’, they are in- 
stituted by presentation of an application 
which is more or less like a plaint,” 


{emphasis (here .underline) added), 

12. The M. V. Act, 1939 which is a 
special Act is a self-contained complete 
Code in itself A well established rule 
for the construction of statutes is „that 


N 
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it should be presumed that the legisla- 
ture did not intend a general enactment 
to interfere with the provisions of the 
Special Act. The legislature, in its sup- 
reme wisdom, had drawn its attention to 
the special subject matter and provided 
the contingericies under which an appeal 
should be preferred and the time during 
which it could be preferred. It would be 
defeating the intention of the legislature, 
if recourse is had to general law in pre- 


ference to the special law for computing | 


the period of limitation in the absence 
of any such provision in the M. V. Act. 
As a matter of fact, the legislature took 
care to provide in the Act itself, in the 
proviso to sub-section (1) of Sec. 110-D, 
the circumstances under which the period 
prescribed for filing an appeal may be 
extended or the delay condoned — and 
on that ground also it is not possible to 
resort to the provisions of the general law 
to extend the period of limitation for 
filing an appeal. We are, therefore, of the 
opinion, that Section 12 (2) of the Limi- 
tation Act cannot be pressed into aid and 
aparty filing an appeal against the award 
of Motor Accidents Claims Tribunal is not 


entitled to éxclude the time spent by it 


for obtaining a copy of the award. 


13. In the view that we have taken, 
we are fortified by a decision of the 
Rajasthan High Court in Motor Owners 
Insurance Co. Ltd., Ajmer v, Mangilal, 
‘AIR 1972 Raj 271 also, 


14. There are some other judgments 
also which support our view, though those 
judgments are not under the M. V. Act 
but relate to some other special Acts, 
like the Land Acquisition Act. Section 18 
of the Land Acquisition Act prescribes 
the period of limitation for seeking a 
reference against the award of a Collec- 
tor by an aggrieved party. In Uduppu 
Pylee v. Varki Mathai, AIR 1956 Trav- 
Co 113, a Division Bench of the Travan- 
core-Cochin High Court while consider- 


ing whether or not the benefit. of S. 12 (2). 


of the Limitation Act can be given to a 
party seeking a reference against “an 


award of the Collector, in view of the 


period prescribed under the Land Acqui- 
sition Act itself, observed (atp. 116):— 


“Of the general sections of the Limita- 
tion Act made applicable to the periods 
of limitation prescribed by any special 
or local law, the provisions regarding 
exclusion of time occupied in obtaining 
a copy of the decision in a prior proceed- 
ing is contained in sub-sections (2), (3) 
and (4) but those sub-sections apply only 


Fa 
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to appeals, applications for review of 
judgments and for applications to set 


aside awards and not suits. 


Sub-section (2) which provides for the 
exclusion of the day from which the 
period of limitation prescribed for any 
legal proceeding is to be recorded applies 
alike to suits, appeals and to applica- 
tions. The omission to refer to suits in 
the subsequent sub-section is therefore 
significant. The invocation of the aid of 
5. .12 of the Limitation Act is therefore 
of no avail,” 


15. Again in Kashi Parshad v. Notified 
Area, Mahoba, AIR 1932 All 598 it was 
clearly pointed out that S. 12 (2) of the 
Limitation Act only œ applied to cases 


which fall within its ambit. In that case © 


Mukerji J., observed as follows: 


"On this Agarwala relies on Sec. 29 (2) 
Limitation Act and says that by portion 


(a), cl. (2), Section 29, Section 12,. Limi- ~ 


tation Act becomes applicable to an ap- 
plication under the Land Acquisition Act 
and therefore the applicant is entitled to 
deduction of the time occupied in ob- 
taining a copy. But Section 12, Limitation 


Act refers to an application for leave to 


appeal and application for review of judg- 
ment and no other application.” 

16. Similar, view' was expressed in 
Lakshmi Narayan v, State of Rajasthan, 
AIR 1966 Raj 118 at page 121 wherein 
Jagat Narayan J, speaking for the court 
observed:—~ . . | 

“The only application referred to in 
Section 12 (2) of the Limitation Act how- 
ever are those for leave to appeal and 
for review of a judgment. The Section. is 


not applicable to an application for a re- - 


ference under Section 18 (1) .of the 
Rajasthan Land Acquisition Act. The ap- 
plicant was therefore not entitled to ex~ 
clude the time taken by him in obtaining 
a copy of the award.” 


17. To the similar effect are the deci- 
sions reported in 1974 JKLR 637, AIR 
1960 Bom 499 and AIR 1958 Punj 490 and 
it is futile’ to multiply the authorities, 

18. The law laid down in the aforesaid 
judgments makes it clear that S5. 12 (2) 
of the Limitation Act is not of general or 
universal application and that it applies 
only to the specified categories contained 
in the sub-section itself, Since, an appeal 
against an award of the Motor Accidents 
Claims Tribunal does not fall within any 
of the categories mentioned in S. 12. (2), 
therefore, the provisions of that sub-sec- 
tion cannot be invoked to condone the de- 


lay claimed by an aggrieved party, for 


“Y 
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the period spent in obtaining copy of the 
award. . ` 

19. Thus, in computing the period of 
limitation prescribed for an appeal 
against an award of the M.A.C.T. under 


Section 110-D resort ta Section 12 (2) of - 


the Limitation Act cannot be had. 


20. Faced with this ` situation, Mr. T, 
Hussain relied on the proviso to S. 110-D 
to urge that the court has ample power 
to condone the delay ir. fling the appeal 
because the time spent for obtaining a 
copy of the award would amount to a 
“sufficient cause” within the meaning of 
the proviso, 


21. The proviso to fection 110-D (1) 
of the M. V. Act provides that the court 
may entertain an appeal after the expiry 
of the period of 90 days “if it is satisfied 
that the appellant was prevented by suffi- 
cient cause for preferring appeal in 
time.” For what we shall presently state, 
we find that the appellent has not been 
able to establish that there was any 
‘sufficien; cause’ which prevented it from 
preferring the appeal in time. . 


22. The award, as already noticed, 
was made by the’ Tribunal on 8-12-78. 
Copy of the award was applied for on 
12-12-78. Copy according to the endorse- 
ment on the last page cf the award, it- 
self, was ready for delivery on 28-12-78 
though the appellarit took the copy on 
6-3-79. Even if no notic= is taken of the 
time gap between 28-12-78, when the 


copy of the award was ready for deli-- 


very and 6-3-79 when it was actually 
taken by the appellant, yet had the ap- 
-pellant been vigilant encugh, he still had 
enough time to file the appeal till 8-3-79, 
which would have been within the pre- 
scribed period of 90 days. The appellant, 
however, did not do so. The appeal was 
filed on 20-3-79. No explanation much 
less a satisfactory one, kas been afforded 
by the appellant for noz preferring the 
appeal between 6-3-79 and 20-3-79. It is 
well settled law that for establishing “suf- 


ficient cause”, seeking ccndonation of de-. 


lay, the applicant is recuired to explain 
each day’s delay. The appellant has had 
miserably failed to do zo, Let alone 
through an affidavit, it has not even been 
explained in the memorandum of appeal, 
as to why the appeal wes not filed be- 
tween 6-3-79 and 20-3-79, even ignoring 
as to why ‘the copy of the award was not 
collected on 28-12-78, when it was ready 
for delivery. Even thougn as held in 1977 
Kash LJ 279: (AIR 1977 J & K 90) the 
expression “sufficient cause” as occurr- 
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ing in. the proviso has to liberally and not 
narrowly construed yet, the construction 
of the expression has to be such that it 
advances the cause of justice, In the in- 
stant case howsoever, liberally we may 
construe the expression, we are unable to 
hold that there was any ‘sufficient cause 
which prevented the appellant from pre- 
ferring the appeal within time. The ap- 


. pellant was negligent and ‘there was lack 


of deligence and vigil on its part to file 
the appeal. We therefore do not find any 
“sufficient cause” to have been made out 
to condone the delay in filing the appeal. 

23. Mr. T. Hussain lastly contended 
that the dismissal of the appeal on the 
ground of limitation would harshly effect 
the appellant, since the award itself ac- 
cording to him suffered from some infor- 
mities, We, however, cannot help. The 
law of limitation may harshly effect a 
particular party but it has to be applied 
with all its vigour when the statute so 
prescribes and the court has no power 
to extend the period of limitation on equi- 
table grounds. l 

24, For all that has been said above, 
the preliminary objection succeeds and 
we hold that the appeal filed by the ap- 
pellant, is barred by time. The same is 
accordingly hereby dismissed. We how- 
eyer leave the parties tọ bear their own 
costs in this appeal, 
Appeal dismissed, 
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Mohd. Ashraf Ahanger, Appellant v. 
piers Mohd, Shah~and others, Respon- 
ents. 


Civil Second Appeal No. 22-of 1976, 
D/- 31-8-1981.* | 

(A) J. & K. Houses and Shops Rent 
Control Act (34 of 1966), S. 11 (1) (b) — 
Civil P. C. (5 of 1908), S. 100 — Second 
appeal — Question of fact — Finding 
about reasonable requirement of land- 
lord is finding of fact which is binding in 
second appeal, 


It is well settled that a finding in re- 
gard to reasonable requirement of the 
landlord, or one in regard to the compa- 
rative advantage and disadvantage of the 
parties recorded on appreciation of evi- 
dence, is a finding of fact pure and sim- 
ple, and such a finding recorded by the 
two courts below would be binding on the 





*Against judgment and decree of Addl. 
Dist. J., Srinagar, D/- 24-12-1975. 
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High Court, howsoever erroneous it may 
otherwise be, (Para 6) 


(B) J. & K. Houses and Shops Rent 
Control Act (34 of 1966), S. 11 (1) (h) — 
Requirement of landlord for benefit of 
‘other person — Mahomedan landlord — 


Requirement for occupation by his son 


is good ground for eviction of tenant. 


A Mahommedan who holds any pro~- 
perty even if he has inherited it from his 
father, holds it.in his own right in which 
his sons or other prospective heirs cannot 
claim any right during his lifetime, 
Nevertheless, a Mohammedan father like 
any other father, has the responsibility of 
making his sons and other dependants 
earning hands, and if necessary, by setti- 
ing them on his own property, Viewed 
thus, the expression “or for the occupa- 
tion of any person for whose benefit the 
house or shop is held”, occurring in cl. (h) 
has to be given a wider meaning so as to 
include in its ambit not only the co- 
owners of the house or shop, but also all 
those whom the owner landlord may “be 
under an obligation to settle on it to make 
them earning hands in life, (Para 8) 


(C) J. & K. Houses and Shops Rent 
Control Act (34 of 1966), S. 1 (3) — Onus 
of proof — Party who wants to exclude 
application of the Act has to prove ¢x- 
emption, 

The exemption contained in sub-sec. (3) 
of S. 1 has to be pleaded and proved by 
the plaintiff who wants to exclude the 
application of the special provisions of 
the Act which indubitably abridges his 
right to evict his tenant, so as to bring 


his case- within the four corners of the - 


Transfer of- Property Act. It is the land- 
lord and not -the tenant who would. be 
benefited on proof of the exemption, 
1980 Srinagar LJ 145 (J & K), Rel. on. 

; (Para 12) 


(D) J. & K. Houses and Shops Rént 
Control Act (34 of 1966), S. 11 (1). (b) — 
Civil P. C. (5 of 1908), O. 41, Rr. 27 and 
33 — Requirement of landlord — Proof 
of — Lower Courts passing decree for 
ejection of tenant upholding such re- 
quirement ~- Additional evidence on be- 
half of tenant to prove acts of landlord 
subsequent to institution of- suit allowed 
during second appeal — Such evidence 
can be considered by appellate Court 
while allowing appeal —- Decree of lower 
Court does not give vested right of ejec- 
tion, 

- Ordinarily, the decree in a suit should 
accord with the rights of the parties as 
they stand at the date of its institution. 
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But, it is well settled that it is incumbent 
upon the court to take notice of events 
that have happened subsequent to the in- 
stitution of. the suitiin order to give ap- 
propriate relief to the parties. Such an 


event may be either a subsequent change 


in law or even a happening of any other 
incident, A court can, and in fact is 
bound to take notice of the subsequent 
events even at the stage of appeal. Once 
it is shown that by happening of a sub- 
sequent event the relief already granted 
to a party has become inappropriate, the 
Court shall take notice of it and ntodify 
its decree a a AIR 1973 Sc 171, 
Foll, ~ (Para 13) 


The right of the landlord under the 
lower Court’s decree for eviction was not 
such a vested right as could not have 
been taken away by subsequent acts of 
landlord. Such a right could, of course, 
not have been taken away in case he had 
executed the lower Court’s decree and 
taken possession of the suit premises, Till 
then, his right remained a defeasible one, 
which could have ceased to exist either 
by. a subsequent change in law, or by his 
own subsequent act destroying the same. 
AIR 1963 SC 358, Rel. on, (Para 14) 
Cases Referred: ' Chronological Paras 


1980 Srinagar LJ 145: (1980) 2 Ren pa 
30 (J & K) 


AIR 1980 Mad 12 . X 
AIR 1973 SC 171 ` 13 
AIR 1963 SC 358 : .- 14 
AIR 1921 Mad 113; i 15 


K. N. Raina, for Appellant: S. T, Hus- 
sain, for Respondents, 


KOTWAL, J.:— This is defendant's ap- 
peal against whom ‘a decree for ejectment ~ 
from a shop has been passed by the trial 
court and confirmed by the lower appel- 
late court, i 


2. Reepondents : I and 2 herein, who 
are father and son respectively, brought 
a suit for ejectment against the appellant 
and respondent No. 3 herein on the twin 
ground of personal, requirement and de- 
fault in payment of rent. It was alleged 
that both father and son reasonably re= 
The 
suit was resisted by the appellant and 
respondent No. 3 inter alia on the grounds 
that neither respondents 1 and 2 reason<« 
ably required the suit shop for their per- 
sonal occupation, nor was there any de- 
fault in payment of rent. The ‘appellant, 
for whom respondent No. 3 had acquir- 
ed the shop as his guardian, had been 
paying the rent regularly. Some other 
pleas, including one regarding invalidity. 
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of the notice for ejectment, were also 
raised in defence, The trial court framed 
a number of issues amd eventually came 
to the conclusion that neither the appel- 
lant, the tenant, was in arrears of , rent 
nor ,had he committed any default in 
payment of rent, creating an indefeasible 
-right in the landlord <o eject him. It re- 
turned a finding that whereas respondent 
No. 1 did not require the shop at all, re- 
spondent No. 2 did require it for ex- 
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panding his business by installing a few’ 


more machines in it. Dn the question of 
comparative advantage and disadvantage 
also, it held in favour of respondent No, 
2. The trial court corisequently passed the 
decree prayed for, l 

3. Aggrieved by the aforesaid decree, 
the appellant challenged the same in the 
court of Add]. District Judge, Srinagar, 
Before him the appellant pressed only 


two issues: one, relatng to the reason- - 


able requirement of the second respon- 
dent, and the other in regard to the in- 
validity of the notice cf ejectment. Both 
these pleas were turned down by the 
Additional District Judge, who conse- 
quently confirmed the findings in regard 
to the reasonable requ-rement of respon- 
dent No. 2 and the ccmparative advant- 
age and disadvantage recorded by the 
trial court and upheld. the decree passed 
by it. The appellant has felt. aggrieved 
of the decree of tke lower appellate 
Court as well and has challaned the 
Same in this appeal, : 


4. During the pendency of this ap- 
peal an application undər` Order 41, R, 27 


of the Code of Civil Procedure was mov< - 


ed by the appellant praying that he may 
be allowed to lead evidence on. an event 
which had taken place subsequent to the 
passing of the decree Sy the lower ap- 
pellate Court, in that, the second respon- 
dent had sold the machinery installed in 
his own shop to one Abdul Gani Wadhera 
and had also let out tke said shop to 
him , It was also averred that the second 
respondent had joined Government ser- 
vice and no more required the suit shop 
for his personal octupazion . for -expand- 
ing his business by installing some addi- 
tional’ press machinery n the suit shop, 
On this application this court allowed the 
parties to lead evidence, Whereas the 
appellant examined a few witnesses in- 
cluding Abdul Gani Wadhera, the respon- 


dent chose not to lead any evidence in 


rebuttal, 


5. Mr. Raina appearing for the ap- 
pellant has raised three contentions in 
support of the appeal. His first conten- 
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tion is that respondent No. 1 being a 
Mohammedan father, and therefore, the 
sole owner of the suit shop, cannot be 
said to hold the shop for the benefit of his 
son, the second respondent, as such,- no 
decree in respect,of the suit shop could 
have been passed on the ground that the’ 
second respondent required it for ex- 
panding his business. The requirement, if 
any, ought to have been that of respon- 
dent No. 1 himself to sustain the im- 
pugned decree, His second contention is 
that the evidence produced by the 
parties does not justify a finding 
that respondent No. 2 reasonably reguir- 
ed the suit shop, Lastly, the learned 
counsel has contended that respondent 
No. 2 having sold the machinery installed 
in his own shop to the said Abdul Gani 
Wadhera, his personal requirement, if 
any, had ceased to exist and the suit is 
liable to be dismissed on the happening 
of this subsequent event, and alsg on the 
happening of the other event that he has 
taken Government service in the mean- 
time. We now proceed to examine the 
merit of these contentions, 


6. We find no force ‘in Mr. Raina’s 
contention that the evidence recorded in 
the case cannot sustain the findings that 
respondent No, 2 reasonably required the 
Suit shop for expansion of his business 
and that the advantage which he would 
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. get in the event of the appellant’s eviction 


~ 


would be far greater than the 
disadvantage to which the latter 
would be put by his eviction, The mere | 
fact that the second respondent did not 
appear in the witness box to support his 
case is hardly enough to vitiate these 
findings which have not only been re- 
corded on appreciation of evidence by 
the trial court but have also been con- 
firmed by the lower Appellate Court on 
the same basis, It is well settled that a 
finding in regard to reasonable require- 
ment of the landlord, or one in regard to 
the comparative . advantage and dis- 
advantage of the parties recorded on ap- 
preciation of evidence, is a finding of fact 
pure and simple, and such a finding re- 
corded by the two courts below would) 
be binding on the High Court, howsoever, 
erroneous it may otherwise be, 


7. Equally untenable is, in our opin- 
ion, the other contention of Myr. Raina 
that respondent No, 2 neither being the 
owner of the suit shop and. nor even its 
landlord, no decree for ejectment could 
have been passed against the appellant 
in respect of the shop on the ground that 
it was reasonably required by the second 
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respondent. The learned counsel has in- 
vited: our attention to Cl. (h) of sub-sec- 
tion (1) of Section 11 of the Jammu & 
Kashmir Houses and Shops Rent “Control 
Act, 1966, hereinafter to be referred to as 
the Act, which reads as under:— 

*(h) Where the house or shop is rea- 
sonably required by the landlord either 
for purposes of building or re-building 
or for his own!occupation or for the occu- 
pation of any person for whose benefit 
the house or shop is held.” 

8. The contention of the learned coun- 
sel is that a decree under this clause can 
be passed in two cases only: firstly, 
where the landlord reasonably requires 
the house or shop for his own occupation, 
and secondly, where he requires it for the 
occupation of any other person for whose 
benefit the same is held, but in no other 
case, Respondent No. 2 not being either 
the landlord qua the suit shop and nor 
its owner, no decree 
passed in his favour 
ably required the same 
occupation. True, the concept of coparce~ 
nary or joint Hindu family is unknown 
to Muslim law and a Mohammedan can- 
not acquire a right in the family property 
by virtue of his birth, A Mohammedan 
who holds any property even if he has 
inherited it from his father, holds it in 
his own right in which his sons or other 
prospective heirs cannot claim any right 
‘Iduring his lifetime. Nevertheless, a 
Mohammedan father like any other 
father, has the responsibility of making 
his sons. and other dependants earning 


even if he reason- 


hands, and if necessary, by settling them - 


on his own property. Viewd thus, the 
expression “or for the occupation of any 
person for whose benefit the house or 
` İshop is held”, occurring in Cl. (h) has to 
be given a wider meaning so as to include 
in its ambit not only the co-owners of 
the house or shop, but also all those 
whom the owner landlord may be under 
an obligation to settle on it to make them 
earning hands in life. Respondent No. 1, 
there can be no manner of doubt, was 
under an obligation to settle respondent 
No. 2 in business so as to enable the 
latter to earn his own livelihood. In this 
sense requirement of respondent No. 2 
was the requirement of respondent No. 1 
himself, who within the meaning of 
Clause (h) held the property for the be- 
nefit of respondent No. 2. . 

as 9. This brings us to the last conten- 
tion that the personal requirement of re- 
spondent No. 2 having ceased to exist, the 
impugned decree is liable to be set aside, 
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could have been. 


for his personal - 
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In order to show that after the lower 
appellate Courts decree, respondent No. 
2 had transferred the machinery installed 
in it and also let out his shop to one- 
Abdul Gani Wadhera, the appellant, on 
permission granted to him by this court, . 
examined Ghulam Mohd. Khan, Ghulam 
Qadir and Abdul Gani Wadhera as his 
witnesses; besides appearing in the wit- 
ness-box himself. Abdul Gani Wadhera 
also produced receipt Ex. P.W, AG/1 evi- 
dencing sale of the machinery for a sim 
of Rs. 28,531.00. It is also in the evidence 
of Gh. Mohd. Khan and Abdul Gani 
Wadhera that the shop ‘in which respon- 
dent: No. 2 was doing the business of run-~ 
ning a press, has been let out by him to 
Abdul Gani Wadhera, who is in posses- 
sion thereof and is doing his own busi- 
ness of press. There is no rebuttal to this 
evidence, so much so, that even respon- 
dent No. 2 has not come forward to deny - 
these allegations. The fact is, therefore, 
fully established that respondent No. 2 
does no more require the suit shop for 
expanding his aforesaid business, as he 
has sold the machinery and let out his 
own shop to Abdul Gani Wadhera where: 
in he was doing this business himself, 


10. Mr. Tassaduque’s contention, how- 
ever, is that this event cannot be taken 
into consideration for two reasons; firstly, 
that the suit is not governed by the pro- 
visions of the Act, and secondly, because . 
respondent No. 2 had by virtue of the 
decrees passed in his favour by the two 
courts below, acquired a vested right in 
the suit shop to evict the appellant from 
it, which could not have been taken away 
by the subsequent sale of machinery jin- 
stalled in it and lease of his own shop in 
favour of Abdul Gani Wadhera. We find 
no substance in these contentions, 


11. Sub-section (1) of Sec, 11 of 
Act reads as under:—. 


the 


"(1) Protection of a tenant against evic- 
tion. (1) Notwithstanding anything to 
the contrary in any other Act or law, no 
order or decree for the recovery of pos- 
session of any kouse or shop shall be 
made by any court in favour of the land- 
lord against a tenant, including a tenant 
whose lease has expired,” : 


12. On its plain terms, every suit for 
ejectment of a tenant, irrespective of 
what is contained in any other Act, law, 
order or decree of any court, shall be 
governed by the Act, and a decree for 
ejectment of the tenant would be passed ` 
only on any one or more of the grounds 
mentioned in this section, The Act is 


ee 
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obviously a special legislation in so far 
as ejectment of tenants is concerned. It 
will thus clearly override the general 
provisions of ejectmer.t of tenants con~ 
tained in the Transfer of Property Act 
on the principle generalia specialibus non 
derogant, Once it is shown that the Act 
applies to the area in which the suit pro- 
perty is situated, the case would be pre~ 
sumed to be governed by its provisions, 
unless it is shown by the party interest- 
ed in excluding its application that either 
the property or the ter.ant falls under the 
exemptions contained in ‘sub-section (3) 
of Section 1 of the Act. There can be no 
quarrel with the proposition propound- 
ed by Mr. Tassaduque that exception or 
exemption has to be pleaded. and prov- 
ed by the party who wants to take bene- 
fit of the same, But, the question that still 
remains to be answered is: who is to 
plead and prove the exemption contained 
in sub-sec, (3) to his benefit in a suit for 
ejectment? The answer is that the ex- 
emption has to be pleaded and proved by 
the plaintiff who wants to exclude the 
application of the special provisions of 
the Act which indubitebly abridges his 
right to evict his tenant, so as to bring 
his case within the four corners of the 
Transfer of Property Act. It is the land- 
Jord and not the tenant who would be 
benefitted on proof of the exemption. In 
the instant case, much less to speak of 
its proof, not even a pleading has been 
made by the plaintiffs respondents that 
the suit is not governed by the provisions 
of the Act, and if so how. On the other 
hand, the averments made in the plaint 
clearly indicate that the respondents 
themselves treated the suit as one govern~ 
ed by the provisions of the Act. A similar 
view was taken by one of us (Kotwal J.) 
in 1980 Srinagar LJ 145, 


13. Ordinarily, the decree in a suit 
should accord with the rights of the 
parties as they stand at the date of its 
institution. But, it is well settled that it 
is incumbent upon the court to take notice 
of events that have happened subsequent 
to the institution of the suit in order to 
give appropriate relief to the parties, 
Such an event may be ether a subsequent 
change in law or even a happening of 
any other incident. A court can, and in 
fact is bound to take nctice of the subse- 
quent event even at the stage of appeal. 
Once it is shown that by happening of a 
subsequent event the reHef already grant- 
‘led to a party has become inappropriate, 
the court shall take notice of it and 
odify its decree accordingly. The law on 
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the point has been authoritatively laid 
by their Lordships of the Supreme Court 
in M. Laxmi and Co. v. Dr. Anant R. 
Deshpande, AIR 1973 SC 171 wherein it 
was held (at p. 177):— 

“It is true that the court can take no- 
tice of subsequent events. These cases are 
where the court finds that because of 
altered circumstances like devolution of 
interest it is necessary to shorten litiga- 
tion. Where the original relief has be- 
come inappropriate by subsequent events, 
the court’ can take notice of such changes. 
If the court finds that the judgment of 
the court cannot be carried into effect 
because of change of circumstances the 
court takes notice of the same. If the 
court finds that the matter is no longer: 
in controversy the court also takes notice 
of such event, If the property which is 
the subject-matter of suit is no longer 
available the court will take notice of 
such event, The court takes notice of 


Subsequent events to shorten litigation, to 


preserve rights of both the parties 
to subserve the ends of justice...... ý 


14. Right of respondent No. 2 to eject 
the appellant for expanding his business 
of running a press was his personal right, 
which ceased to exist the moment he 
transferred his shop along with the 
machinery in favour of Abdul Gani Wa- 
dhera, It was not such a vested right 
as could not have been taken away by this 
event, Respondent No. 2 was bound 
to retain this right till at least the decree 
in his favour became final. Such a right 
could of course not have been taken away 
in case he had executed the decree “and 
taken possession of the suit shop. Til 
then, his right remained a defeasible one, 
which could have ceased to exist either 
by a subsequent change in law, or by 
the respondent’s own act destroying the 
same, It is common ground that the suit 
shop uninterruptedly continues to be in 
possession of the appellant, In taking this 
view we are supported by a Supreme 
Court decision in Mohanlal Chunilal 
Tamboli, 
AIR 1963 SC 358 whęrein in almost 
similar circumstances their Lordships ob- 
served as follows (at p, 361):— 


“That court was of the opinion that 
though the Appellate Court was entitled 
to take notice of the subsequent events, . 
the suit had to be determined as on the 


and 


‘state of facts in existence on the date of 


the suit, and not as they existed during 
the pendency of the appeal. In that view 
of the matter, the learned Appellate Court 
held that the tenants-defendants could 
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not take advantage of the provisions of 
the Act, and could not resist the suit for 
possession. In our opinion, that was a 
mistaken view of the legal position. 
When the judgment of the lower Appel- 
late Court was rendered, the position in 
_ fact and law was that there was no noti- 
fication under cl, (d) of S. 88 (1) in op= 
eration so as to make the land in ques- 
tion immune from the benefits conferred 
by the Tenancy Law. In other words, the 
tenants could claim the protection afford- 
ed by the law against eviction on the 
ground: that the term of the lease had 
expired, But it was argued on behalf of 
the appellants that the subsequent notifi- 
cation, cancelling the first one, could not 
take away the rights which accrued to 
them as a result of the first notification, 


' cancelling the first one, could not take | 


away the rights which had accrued to 
them as a result of the first notification. 
In our opinion, this argument is without 


any force. If the landlords had obtained © 


an effective decree and had succeeded in 
ejecting the tenants as a result of that 


decree which may have become final be~ - 


tween the parties, that decree may not 
have been reopened and 
taken thereunder may not have been 
recalled. But it was during the pendency 
of the suit ‘at the appellate stage that the 
second notification was issued cancelling 
the first. Hence the court was bound. to 
apply the law as it found on the date of 
its judgment. Hence, there is no question 
of taking away any vestea rights in. the 
landlords, ens E 


15. Mr, Tassaduque is, therefore, not 


right in contending that the moment the 


decree for ejectment came to be passed 


in favour of respondent No. 2, he got a 


right vested in him to eject the appel- 
lant, which -could not have been taken 
away by the happening of any subsequent 


event, His reliance upon L. K. K., Gafoor - 


v. M. T. Lakshmana Mudaliar, AIR 1980 
Mad 12 is also misplaced-as a depar- 
ture from the rule actio personalis mori- 
tur cum- persona was made in that case 
on account of the Special provisions of 
S. 10 (3) (a) (iii) of Tamil Nadu Buildings 
(Lease and Rent Control) Act. The other 
authority viz. M. Govindarajulu Naidoo 
v. D. H. Ranga Rao, AIR 1921 Mad 113 
also relied upon by him is wholly inap- 
plicable to the instant case for the simple 
reason that there has been no transfer of 
the impugned decree in favour of Abdul 
Gani Wadhera: the correctness or other- 
wise of the view taken therein notwith- 
standing. Respondent No. 2 having ceased 


the execution. 


to require the shop for his personal occu- 
pation, the decree passed in his favour 
can no longer be sustained. 
_ 16. In the result; the appeal succeeds, 
which is allowed accordingly. The judg- 
ments and decrees of the two courts þe- 
low are set aside and the respondent’s 
Suit is dismissed, In the peculiar circum- 
stances of the case, the parties are left to 
bear their own costs throughout. 

i7. At this stage Mr. S. T. Hussain ap- 
pearing for the respondents sought leave 


to go in appeal before the Supreme Court.. 


This judgment is based either on the 
findings of fact or on law already settled 


by their Lordships of the Supreme Court, . 


We see no- reason to grant him the leave 
prayed for, The same is, therefore, de- 
clined, 


Appeal Slowa; 
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I. K. KOTWAL AND G. M. MIP, JJ. 
M/s. Malik Abdul Ahad Shak Jalil 
Ahmed Akhtar, Appellant v. State of 
Jammu and Kashmir | and another, Re- 
spondents.- 


Civil First Appeal No, 70 of 1877, D/- 
19-10-1981.* 


(A) J. & K. Foresti Act (2 of 1987 Smvt.),. 
S. 52-B — J. & K. Constitution, S. 122 — 
Govt. contract — Contract violative of 
S. 122 — Doctrine of “pari delicto” under 
S. 65, Contract Act is done away by Sec- 
tion 52-B — Section 52-B is applicable to 
all contracts, not in: conformity with Sec- 


- tion 122. (Constitution of India, Art. 299); 


(Contract Act (1872), Ss. 65, 70); wee 
= Pari delicto). l 

No right flows from a contract which 
is violative of S. 122 of J. & K. Constitu- 
tion, nor is such a ‘contract capable of 


‘creating any liability. Consequently, nei- 


ther an action for ‘specific performance 
of such a contract, nor one for damages 
arising out of its breach can lie at the 
instance of the parties to the contract. 


. Nevertheless, law does not permit a party 


. tract Act. 


N 


to such a contract to unjustly enrich it~. 


self at the .cost of the other party by 
retaining any advantage or benefit that 
has accrued to it under. The prohibition 
is contained in Ss. 65 and 70 of the Con- 
(Para 7) 

By enacting S. 52-B, of J. & K. Forest 
Act, the legislature not only imported 
*Against order of Forest Authority, Sri- 
nagar, D/- 1-9-1977. 
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— 
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into it the principles centained in Ss. 65 
and 70 of the Contract Act, but at the 
same time it: enlarged ics scope to the 
extent that it made the section applicable 
to all such contracts as were void for 
being violative of S. 122 of J. & K. Con- 
stitution, whether or net their 
was known to the parties at the time the 
contracts came to be executed. The doc- 
trine of pari delicto enskrined in Sec. 65, 
Contract Act was done away with and 
 §. 52+B of J.. & K. Forest Act was made 
_ applicable to all such contracts as were 
- not in conformity with the provisions of 
S. 122 of J. & K. Corstitution. At the 
same time the legislature preserved the 
right of the Govt. to recover as arrears 
of land revenue, any amount certified. to 
be due under S. 52-B of J. & K. Forests 
Act by the Forest Authority constituted 
under S, 52-C thereof. By doing so, it 
never intended to make enforceable a 
contract which otherwise was unenforce- 
able under law as being violative of Sec- 
tion 122 of the J. & K. Constitution, but 
merely intended to apply the principles 
enshrined in Ss. 65 and 79 of the Contract 
Act to all such contracts, at the same 
time preserving the right of the Govern- 
ment to recover the sum found due there- 
by as arrears of land revenue. 

(Paras 15, 16) 


(B) Contract Act (9 of 1872), Ss. 65, 70 
x Applicability — Scope. 


Section 65 applies to two types of 
cases, namely, (i) where the agreement 


is discovered to be void, and (ii) where 


a contract becomes void, Cases falling 
under the first category are those where 
even though the contrac: is void from 
the beginning, yet its illegality was not 
known to the parties, or at least to the 
party seeking to invoke tke section, when 
it came to be executed. Consequently, if 
the contract is void ab inizio to the know- 
ledge of both the parties, this section 
Shall have no application. To this extent 
S. 65, in fact, embodies the doctrine of 
pari delicto that where both the parties 


to the contract are equally at fault, jin. 


that, they having entered into an agree- 
ment which was void to their knowledge, 
law will leave them. alone and will not 


intervene to determine their inter se 


rights and liabilities relatzble to the con- 
tract. The cases falling urder the second 
category, however, are those where the 
contract was valid at 
became void on. ACTOU cf a subsequent 
event. (Para ey 
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validity: 


its inception but ` 
‘hereinafter to be referred to as 


x E &K. 17 


Section 70 applies to àll cases: ‘irrespec- 
tive of any contract,.where a:person law-. 
fully does something for another, or de- 
livers anything to him which was never 
meant to be done or delivered gratuit- 
ously and the other person has enjoyed 
the benefit thereof. The three require- 
ments of S. 70 are: (i) a person .has law- 
fully done something for another, or de- 
livered something to him; (ii) he did not 
intend doing so gratuitously; and (iii) 
the other person has enjoyed the benefit 
thereof. S. 70 applies to all those cases 
where a party to a contract, which is void 
seeks restitution under the section. Case 
law discussed, (Para 9, 12) 


(C) J. & K. Forest Act (2 of 1987 Smvi), 
S. 52-B — Recovery Certificate under — 
Contract of lease between Govt. and ap- 
pellant for exploitation of Forest — Con- 
tract void ab initio — Recovery of royalty 
amount etc. etc. — Expenses meurred by 
appellant for extracting timber lying in 


_ the forest — Government deriving bene- 


fit to this extent — Credit for such ex- 
penses could he given. (Paras 18, 19} 

(D) J. & K. Forest Act (2 of 1987 Smvt.), 
S. 52-B — Recovery certificate . under — 
Agreement between Govt. and appellant 
for extracting timber from forest — Pay- 
ment of royalty to Govt. — Delay there- 
in — Forest Authority not being a court 
cannot award interest on such delayed 
payments under S, 34, C.P.C. (Civil P. C. 
(5 of 1908), S. 34). (Para 20) 


(E) J. & K. Forest Act (2 of 1987 Smvt), 
S. 52-B — Agreement between Govt. and 
appellant for exploitation of timber from 
forest — Delay in payment of royalties 
by appellant — Forest Authority issuing 
recovery certificate — Agreement found 
to be void — Order of Forest Authority, 
not sustainable — Even if agreement is 
held to be valid, Forest Authority would 
cease to have jurisdiction under S. 52-B. 


(Para 21) 
Cases  Keferred: Chronological Paras 
AIR 1974 J & K 1 (FB) 4,17 
AIR 1970 SC 1201 13 
AIR 1968 SC 1218: 1968 All LJ 745 12 
‘AIR 1962 SC 779 9, 12 
AIR 1943 Mad 85 (FB) 10 


M. L. Bhat, for Appellant; A. K. Malik, 
Advocate General, for Respondent No. 1. 


KOTWAL, J.:— This appeal is directed 
against an éx parte order of the authority 
constituted under Section 52-C of the. 
Jammu and Kashmir Forest Act, 1987, 
the 
Act, certifying a sum of Rs, 20,50,513,00 
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to be recoverable as arrears of land re- 
venue by the State of Jammu and Kash- 
mir, respondent No. 1 herein, from 
. Malik Abdul Ahad Shah, one of the part- 
ners in the appellant-firm M/s. Malik 
Abdul Ahad Shah Jalil Ahmed Rather, . 


~ & The respondent State of- Jammu 
and Kashmir filed a petition under Sec- 
tion 52-B of the Act for a certificate to 
recover as arrears of land revenue a sum 
of Rs. 10,81,4387.00 on account of princi- 
pal sum, ard a further sum of Rupees 
6,52,429.00 by way of interest on account 
of belated payments of royalty dues 
against the appellant-firm, which was 
shown to be represented by its partner 
Malik Abdul Ahad Shah, the second re- 
spondent to the petition. A third respon- 
dent, namely, Khawaja Moh’d Ahsan 
Wani was also added to the petition, who 
was later an deleted from the array of 
‘respondents by the Authority, herein- 
after to be referred to as the Forest 
Authority, by its order dated 14-7-1977, 
on accepting his plea that he was not a 
party to the contract of lease, but had 
-merely acted as an attorney of the ap- 
pellant, adding, that this power of at- 
Aorney was aiso later on revoked, 


` 3. The‘claim in the petition was based 
upon a lease granted in favour. of the 


cee a 
"1963 and 1964 on acceptance of the high- 
.est bid of Rs. 17,61,991.11 offered by it. 
.Govt..Ordéer No. FST/174/63 of 1963 sane- 
tioning the lease in favour of the appel- 
lant was issued 4-12-1963, pursuant to 
which a deed of contract also came to be 
executed on 13-5-1964 between the Gov- 
emor of Jammu and Kashmir and the 
appellant which was signed on the for- 
mer’s behalf by the Conservator of Fo- 
rests, Kashmir South Circle, Srinagar. 
.Soon thereafter, work order in favour of 
the appellant for taking possession of the 
Compartment and for exploitation of 
timber from it was also issued by the 
Conservator of Forests, Kashmir South 
Circle on 11-4-1964, and the possession of 
the coupe handed over to the appellant. 
The volume of timber which could have 
been extracted out of the coupe, was esti- 
mated at 5,70,974 cft. Le. 6,521 cft. of 
- Kail and 6,64,453 cft. of Fir. In addition 
to it, the appellant, pursuant to a supple- 
‘mentary marking, was also allowed: to 
exploit timber out of the damaged trees, 
the cost whereof was estimated at Ru- 
pees 2,18,136.88. The appellant not having 
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been able to execute the work within the 
time initially stipulated, extensions were 
granted in its favour from time to time 
up to 15-9-1971, whereafter possession of ` 
the coupe was taken back from it. The 
total timber extracted by the appellant. 
during this period was 7,595 eft. of Kail 
and 1,83,939 cft of Fir. In the premises 
the first respondent worked out his claim 
in the following manner: | 
(i) Original royalty amount -a 
7 . Rs, '17,61,991,11 
(ii) Amount due on aceount of 
supplementary marking 
Rs, 
(iii) Interest on ‘account of 
delayed payment 


ow 
2,16,136.89 


Rs, 6,52,429,00 





TOTAL: Rs, 26,80,557.00 

Less payments actually made — 

Rs. 8,96,641.00 

Balance including interest: 
; Rs. 17,32,916.0 

4. Conceding that the contract of lease 
between the parties, in view of the law 
laid down by this court in State of 
Jammu and Kashmir v, Goodwill Forest 
Lessees, AIR 1974'J & K 1 (FB) was void 
ab initio, the Ist respondent laid this 
claim petition before the Forest Au- 
thority. 

5. The appellant resisted the aforesaid 
claim inter alia on the grounds; that the. 
estimate of total 6,70,974 cft. of timber 
which the appellant was expected to 
have extracted was found to be incorrect, 
as all the trees out of which this timber 
had to be extracted did not turn out to 
be sound; that the appellant did not 
actually extract : 7,595 cit. of Kail and . 
1,83939 cft. of , Fir, but extracted a’ 
volume less than this; that it had to suf- 
fer -a loss of five lacs of rupees on account 
of the cancellation of the lease by the 
first respondent and its re-auction on 1-7~ 
1971, i.e. nearly two months earlier to 
the date of the expiry of the extended 
period of lease, which on its own showing 
was to expire on’ 15-9-1971; and that the 
total stocks of timber, converted and un- 
converted, which' were lying in the forest 
when the possession of the coupe was 
taken back from the appellant approxi- 
mately valued rupees twenty four lacs, 
for extracting which the appellant had 
to spend an amount of rupees three lacs, 
The claim was resisted on a few other 
grounds also, but in view of the limited 
controversy involved in this appeal, it is 
not necessary to state herein all thosa, 
grounds, Sug 
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6. After the appellant had filed the 
written statement, it failed to appear be- 
fore the Forest Authority as a conse- 
quence whereof ex parte proceedings 
were taken against it on’ 12-7-1977. Ex 
parte evidence was thereafter, led by the 
Ist respondent, on consideration where- 
of, the Forest Authority passed the im- 
pugned order, the operative part whereof 
reads as under:— 

ETPP The respondent was thus liable 
to pay the compensatior for the entire 
volume of timber marked for his extrac- 
tion and the State was to be compensated 
for the entire volume of timber marked 
including supplementary marking. The 
“respondent was free to make extractions 
and remove all the volume of timber sti- 
pulated -in the marking list as also the 
volume contained in the supplementary 
bills. The respondent, therefore, had to 
compensate the State in respect of the 
amount fixed as the consideration of the 
leased out coupe as also in respect of the 
supplementary marking. Besides, the 
interest on the belated payments calculat~ 
ed up to July, 1972 amounting to Ru- 
pees 6,25,429.00 and from July 1972 up to 
August, 1977 amounting to Rs. 3,43,597.00 
which makes a total of Rs. 9,69,026.00 is 
also recoverable from the respondent. In 
these circumstances an amount of Ru- 
pees 20,50,513.00-is payeble by the re- 
spondent to the State cf. Jammu and 
Kashmir on account.of zompensation for 
the advantages received by him under 
the void lease agreement dated 11th April, 
1964........, sf 


6-A. Section 122 of the State Consti- 
tution, which corresponds to Art. 299 of 
the Constitution of India, it is well settled, 
. is mandatory in character. The three re- 
. quirements of S. 122 which a contract 
has. to satisfy are:— 

(i) it must be in writing; 

(ii) it must be expressed to be made by 
the Governor; and 

(iii) it must be executed on behalf of 
the Governor by such pécson and in such 
a manner as he may-‘dir2ct or authorise. 

7. A contract, which does not satisfy 
ali the aforesaid three requirements is 
cleariy unenforceable, and therefore, 
void, for, cl. (h) of S. 2 of the Contract 
Act defines contract as an agreement en- 
forceable by law and cl. (g) of the same 
section provides that an agreement not 
enforceable by law shall be void, It ne- 
cessarily follows that no right flows from 
a contract which is violative of S. 122, 
nor is such a contract capable of creating 
any liability, Consequen-ly, neither an 
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action for specific performance of such 
a contract, nor one for damages arising 
out of its breach can lie at the instance 
of the parties to the contract. Neverthe- 
less, law does not permit a party to such 
nor is such a contract capable of creating 
a contract to unjustly enrich itself at the 
cost of the other party by retaining any 
advantage or benefit that has accrued toj. 
it under. The prohibition is contained in 
Ss. 65 and 70 of the Contract Act. These 
sections read as under: 


"65. When an agreemant is discovered 
to be void, or when a contract becomes 
void, any person who has received any 
advantage under such agreement or con- 
tract is bound to restora it, or to make 
compensation for it to the person from 
whom he received it. 

XX xXx XX 
70. Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not intending to do so gra- 
tuitously, and such other person enjoys 
the benefit thereof, the latter is bound 
to make compensation to the former in 
respect of, or to restore, the thing so done 
or delivered.” 


8. Section 65, as is obvious from ifs 
reading, applies to two types of cases, 
namely, (i) where the agreement is dis- 
covered to be void, and (ii) where a con= 
tract becomes void. Cases falling under 
the first category are those where even 
though the contract is void from the 
beginning, yet its voidity was not known 
to the parties, or at least to the party 
seeking to invoke the section, when iti 
came to be executed. Consequently, if the 
contract is void ab initio to the knowledge 
of both the parties, this section shall have 
no application. To this extent S. 65, in 
fact, embodies the doctrine of pari delicto 
that where both the parties to the con- 
tract are. equally at fault, in that, they 
having entered into an agreement which 
was void to their knowledge, law - will 
leave them alone and will not intervene 
to determine their inter se rights and 
liabilities relatable to the contract, The 
cases falling under the second category, 
however, are those: where the contract 
was valid at its inception but became void 
on account of a subsequent event. 


9. Whereas a case falling under S. 65 
is based upon a contract, S. 70 applies 
to all cases irrespective of any contract, 
where a person lawfully does something 
for another, or delivers anything to him 
which was never meant to be done or de- 








-livered gratuitously and the other person} 


has enjoyed the benefit thereof, - The 
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three requirements of S. 70 are: (i) a per- 
son has lawfully done: something for an- 
jother, or delivered something to him; (ii) 
fhe did not intend doing so gratuitously 
land (ili) the other person has enjoyed the 
ibenefit thereof. The word ‘lawfully’ oc- 


curring in the section it has been judi- 
cially noticed, is unhappy. There was 


cleavage in judicial opinion on the inter- 
pretation of this word which has _ been, 
however, finally set at rest by the Sup- 
reme Court in State of West Bengal v, 
B, K. Mondal and Sons, AIR 1962 SC 779, 
wherein it has been held (at p. 788):— 


“It is, of course, true that between the 
person claiming compensation and person 
against whom it is claimed some lawful 
relationship must subsist, for that is the 
implication of the use of the word “law- 
fully” in S. 70; but the said lawful rela- 
tionship arises not because the party 
‘claiming compensation has done some- 
thing for the party against whom the 
compensation is claimed but because what 
has been done by the former has been 
accepted and enjoyed by the latter. It is 
only when the latter accepts and enjoys 
what is done by the former that a lawful 
relationship arises between the two and 
it is the existence of the said lawful rela- 
tionship which gives rise to the claim 
for compensation......... 


10. Application of this section, how- 
ever, will not be refused merely because 
the thing done was for the benefit of both 
the parties (Srirama Raja v. Secretary of 
State, AIR 1943 Mad 85) (FB). The test 
would always be whether or not the other 


preson has willingly accepted the benefit. - 


11. Again, the thing done or delivered 
by one person to another will not be suffi- 
cient to attract the rule laid down in 
S. 70, unless it is further shown that it 
was open to the person to whom the 
thing was delivered, or for whom the 
thing was done, had an option to reject 
it. A person is not entitled to seek resti- 
tution under S. 70 where he has forced 
something upon the other against his 
wish. This principle was also laid down 
by their Lordships in the aforesaid cas€ 
in these words: 


“..... section 70 is not intended to 
entertain claims for compensation made 
by persons who officiously interfere with 
the affairs of another or who impose on 
others services not desired by them. Sec- 
tion 70 deals with cases where a person 
does a thing for another not intending 
fo act gratuitously and the other. enjoys.it, 
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It is thus clear that when a thing is deli- 
vered or done by one person it musi be 
open to the other person. to reject it. 
Therefore, the acceptance and enjoyment 
of the thing delivered or done which is 
the basis for the claim for compensation 
under S. 70 must be voluntary i 


12, There is ample authority for the 
Proposition that S. 70 applies to all those 
cases where a party to a contract, which 
is void for being violative of S. 122, seeks 
restitution under the section. (State of 
West Bengal v. B. K. Mondal and Sons, 
AIR 1962 SC 779 and Mulamchand v. 
in of Madhya Pradesh, AIR 1968 SC 

13. Relief under S. 70, as already 
noticed, is given on the principle of quan- 
tum meruit, that is, as must þe deserved. 
It is not given on the basis of any express 
or implied contract, but under 


circum= 
stances which would cast an obligation 
under law on the party receiving the 


goods, either to return them, or to pay 
for the same. The same principle would 
apply where a person has enjoyed the 
benefit of any work done for him. The 
word “compensation” occurring in Sec- 
tions 65 and 70. means the money value 
of the advantage or the benefit received. 
Compensation has to be measured not ac- 
cording to the fair price of the goods re- 
ceived, but according to their market 
price. This rule was laid by the Supreme 
Court in Pilloo Dhunji Shaw Sidhwa v, 
Municipal Corporation of the City of 
Poona, AIR 1870 SC 1201 wherein it was 
held (at p. 1204): 


“In our view the High Court was in 
error in holding that the plaintiff is en- 
titled not to the invoice value of the 
goods, but only to “the fair price” of the 
goods, Under S. 70 of the Contract Act, 
a person lawfully delivering goods to: an- 
other, and not intending to do so gratuit- 
ously, is entitled to demand that the 
goods delivered shall be returned or that 
compensation for the goods shall be made, 
Compensation would normally be the 
market price of the goods. By refusing to 
return the goods the person, to whom the 
goods have been delivered cannot im- 
prove his position and seek to pay less 
than the market value of the goods...... ” 
The same principle will apply in deter- 
mining compensation for the work done, 

14. All money payable to the Govt, 
under a contract of lease is, in terms of 
S. 52 of the Act, recoverable as arrears 
of land revenue, provided the contract is 
enforceable by law. A contract not satis- 
fying the requirements of S, 122 of the 
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Constitution being void, no money due 
under it can be said to be lawfully .re- 
coverable in terms of S. 90 of the Land 
Revenue Act so as to attract the contract 
itself containing a provision for recovery 
of the sum due as arrears of land reve- 
nue, Remedy of suit undez Ss. 65 and 70 
of the Contract Act no deubt being still 
there, the legislature in its anxiety to 
avoid the lengthy and cumbersome proce- 
dure provided for a suit, amended ‘the 
‘Act by enacting the Jammu and Kashmir 
Forest (Amendment) Act, 1974 (Act No. 
-EX of 1974) and added Ss. 52-A, 52-5, 
52-C, 52-D, 52-E, 52-F, 52-G and 52-H 
fo it, out of which 5. 52-3, which alone 
is relevant for the preseng discussion, is 
reproduced as below: 


"52-B. Restoration of advantage or be- 
nefit or payment of comp2nsation.— 

N otwithstanding anything contained in 
this Act or in the Contract Act, Samvat 
3977 or in any other law for the time be- 
ing in force,— 


(a) Where any transaction or lease re~* 


Tating to sale of forest produce or extrac- 
tion of timber from any torest is or is 
discovered to be void only on the ground 
that the transaction or lease is not in con- 


formity with the provisiors of S. 122 of 


the Constitution of Jamma and Kashmir 
or any order or direction issued there- 
under, any person who has received any 
advantage or has enjoyed any benefit by 
virtue of such transaction or lease shall 
be bound to restore it or to make com- 
pensation for it, to the person or party. 
from whom he received it, 


(b) The extent of any advantage or 
benefit or the amount of compensation 
_payable in lieu thereof, referred to in 
clause (a), shall be determ-ned in accord- 
ance with the provisions nereinafter ap- 
‘pearing and the value of -he advantage 
or benefit or the amount af compensation 
So determined shall be recoverable as 
arrears of land revenue ïn accordance 
with the provisions of the Jammu and 
aa Land Revenue = Act, Samvat 
£996. 


15. By enacting S. 52-E, ‘the legisla- 
ture not only imported inte it the princi- 
ples contained in Ss. 65 amd 70 of the 
Contract Act, but at the same time it 
enlarged its scope to the extent that it 
made the section applicabl> to all such 
contracts as were void for being violative 
of S. 122, whether or not their voidity 
was known to the parties < the time the 
contracts came to be executed. This is 
amply borne out from che expression 
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. preserved the right of the Govt. to re- 
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“where any transaction or lease relating 
to sale of forest produce or extraction of 
timber from any forest is or is- discover- 
€d to be void” occurring in clause (a) of 
the section. In this way the doctrine of 
pari- delicto enshrined in S. 65 was done 
away with and S. 52-B was made appli- 
cable to all such contracts as were not in 
conformity with the provisions of S. 122. 
Viewed thus, use of the words “is dis- 
covered to be” in the section, it is obvi- 
ous, is a mere surplusage, for, the same 
intention is clearly reflected by the words 
“is void” occurring in the -section. In- 
stead of saying “is or is discovered to be 
void” it could have been enough for the 
legislature to have merely said “is void”, 
for, the expression “is void” is compre- 


‘hensive enough to include both the cases 


that is, where the voidity was known to 
the parties at the time of execution of 
the contract, or where it became known 
to them subsequently. 


16. At the same time the legislature 












cover as arrears of land revenue, any 
amount certified to be due under S. 52-B 
by the Forest Authority constituted 
under S. 52-C.- By doing so, it never in- 
tended to make enforceable a contract 
which otherwise was unenforceable under 
law as being violative of S. 122 of the 
Constitution, but merely intended to ap- 
ply the principles enshrined in Ss. 65 and 
70 of the Contract Act to all such’ con-| 
tracts, at the same time preserving the 
right of the Government to recover the 
sum found due thereby as arrears ofl- 
land revenue, S = 


- 17. The Forest Authority, there can 
be no manner of doubt, has passed the 
impugned order .by interpreting S. 52-B 
as a manifestation of the legislative in- 
tent to make all such contracts of lease 
enforceable by law as have been declared 
to be void ab initio by this court in Good- 
wil Forest Company’s case (AIR 1974 J & 
K 1) (FB) (supra) on account of being 
violative of S. 122 of the Constitution. 
This is amply borne out from the opera- 
tive part of the impugned order repro- 
duced heretofore. It has clearly mis- 
understood the purpose and scope of this 
provision. From what has been stated 
heretofore it clearly follows that had a 
dispute arisen between the parties before 
even a single tree had. been felled by the 
appellant, the Forest Authority should — 
have certified that nothing was due to 
the first respondent from the appellant, 
leaving the latter to take appropriate pro- 
ceedings for. the recovery of royalty and 
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other sums paid by it to the former, for, 
in that case the contract of lease being 
void ab initio, neither of the parties had 
a right to retain the advantage obtained 
under it. The appellants advantage being 
the possession of the coupe for extracting 
timber from it, it was bound to restore 
the possession of the unexploited coupe 
to the Govt. Likewise, the Govt.’s ad- 
_vantage being the receipt of royalty 
amount and other deposits, if any, it was 
equally bound to refund the same to the 
appellant, 


18. The facts of the case, however, 
_ indicate that the appellant has exploited 
‘the forest, converted timber out of it, had 
taken away and sold some timber leaving 
behind the rest in the forest itself, which 
was subsequently taken possession of and 
sold by the Govt. In these circumstances, 
the Forest Authority ought to have work- 
ed out the net profit, if any, that might 
have accrued to the appellant by sale of 
the timber removed out of the forest by 
it, after deducting from its sale price the 
expenses incurred by it in extracting the 
same, In doing this, the Forest Authority 
ought to have kept in view not only the 
market rate of the timber, but also the 
rates of labour as well as the market rates 
of different commodities used during the 
process of extraction, which were pre- 
vailing at the relevant time. It should 
have then worked out the net profit ac- 
cruing out of the sale of the timber ex- 
tracted by the appellant and left behind 
in the forest which had been later on 
. sold ‘by the Forest Department, by apply- 
ing the same method, and added the sum 
thus found to the other sums paid to 
the Government by the appellant by way 


of royalty and other deposits. The total, 


sum thus found should have then been 














conducted by it itselt,“and if any balance 
would be still left with the appellant, 
` certified that alone as the amount due to 
the Ist respondent from it, for, only that 
amount would represent the compensation 
for the benefit received by the appellant 
\within the meaning of S. 52-B. In case no 
uch balance would be left with the ap- 
pellant, or even if the Govt. were to be 
ound to have received excess amount 


limited functions under S. 52-B, it could 
not have certified, much less ordered the 
1st respondent to pay the excess amount 


of Mr. Malik that the appellant is 


cepted the benefit to that extent, 
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to the appellant, even if it were to hold 
that to that extent the 1st ` respondent 
had been benefited at the cost of the ap- 
pellant. In such a case remedy of. the 
appellant to recover the excess amount 


from the 1st respondent would lie in al 


civil court alone. 


19. I find no force in the contention 
not 
entitled to get credit for the expenses it 
had to incur for extracting the timber, 
because that would be indirectly per- 
mitting it to claim damages: on account 
of breach of a void contract, The Gov- 
ernment had granted the lease in favour 
of the appellant for doing something for 
it, ie, for extracting timber from the 
forest, which it otherwise had to do it- 
self, but which it did not think worth- 


while to do itself, In granting the lease 


its only object was to earn money which 
it achieved by charging royalty from the 
appellant, treating the same as equivalent 
of the price of the timber which it was 


~ expected to get by its conversion and sale. 


By converting into timber the trees stand- 
ing in the forest, the appellant un- 
doubtedly did something for the Ist re- 
Spondent, with the latter’s accord, and not 


gratuitously, but for consideration.. The 


Govt, it cannot be gainsaid, willingly ac- 
for 
which it was bound to compensate the ap- 
pellant in terms of S. 70. In other words 
the expenses incurred by the appellant 
for extraction of timber represent the 
benefit derived to that extent by the Ist 
respondent, for,. if the latter itself were 
to extract the timber, if could not have 
done so without incurring expenses to 
that extent. ` . bis 


20. Nor was there any question o 
awarding interest in favour of the Ist re- 
spondent. Interest can be claimed either 
under an agreement, or under a statute, 
or by way of damages. No interest could 
have been claimed by the 1st respondent 
under the lease agreement as the same 
was void ab initio. For the same reason 
it could not have been claimed by way of 
damages either. The parties being pari 
delicto, one could not claim damages from 
the other. There is also no statutory pro- 
vision under which interest could have 
been claimed for delayed payments of 
royalty dues. The judicial officer consti- 
tuting the Forest Authority not being a 
court, but merely a persona designata, he 
could not have' awarded interest even 
u/s. 34 of the Civil P. C. It.is thus im- 
possible to uphold the impugned order or 
even a part thereof, - - k 
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21. Mr. Malik then contended that the 


Forest Authority’s order has to be sus-. 


tained because the contract of lease is not 
void but is a valid. contract. This argu- 
ment, besides being self defeating is 
manifestly an argument in despair. First- 
ly, because the Ist respondent’s own case 
as set up in its pleading is that the con- 
tract of lease is void, and secondly, be- 
cause if the contract is held to be valid 
then the Forest Authority ceases to have 
jurisdiction to try the case and to issue 
the requisite certificate under S. 52-B. 

22, For all these reasons, the appeal 
is allowed and the order impugned in it 
is set aside. The case is sent back to the 
Forest Authority for its fresh disposal in 
accordance with the observations made 
theretofore. The Forest Authority shail 
allow the parties opportunity afresh to 
lead evidence and would be better advis- 
ed if it also frames issues. In the peculiar 
circumstances of the case, the parties arè 
left to bear their own costs, 


MIR, J.:-— I agree, 
Appeal allowed, 
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MUFTI BAHA-UD-DIN FAROOQI, 
Ag. C. J. AND G. M. MIR, J. 


State, Appellant v. Mohd. Yasin, Re- 
spondent. 


Civil First Appeal No. 53 of 1978, Dj/- 
16-7-1981. 

J. & K. State Land Acquisition Act (10 
of 1990 Smvt.), S. 23 — Assessment of 
compensation — Market value of land — 
Determination —- Potential value has to 
be considered, (Land Acquisition Act 
(1894), S. 23). 


While fixing the compensation for a 
land acquired under the Act all potentia- 
lities of that land have to be taken into 
account as part of the value of the land. 
Advantages that the land possesses, pre- 
sent or future, in the hands of the owner 
himself may reasonably be taken into 
consideration. The owner would be with- 
in his rights to have the price assessed in 
reference to those advantages which 
would give the land the maximum value. 
It is not only the existing benefits deriv- 
ed from the land by the owner that have 
to be taken into consideration but even 
possible benefits in the future have to be 
gone into and considered while fixing 
the compensation. The potential value of 
the land has to be taken into considera- 


TY/JY/E229/81/JIS/SSG-H 


State v. 


Mohd. Yasin- J. & K. 23 


tion while fixing the market value of the 
land. The value of the land would not 
entirely depend on the actual use to 
which the same was being put on the date 
of the publication of the Notification 
under S.. 6. AIR 1971 Madh Pra 32 and 
AIR 1972 SC 1417, Foll. (Para 5): 
Where. a piece of land sought to be ae- 
quired was situated by the road-side in a 
town which was fast and steadily grow- 
ing, the land had to be valued with refer- 
ence to the use to which it could have 
been put in future by its owner, The 
method to determine the market value 
of a plot of land was to find out instances 
of sale of the similar type of land near 
about the date of Notification under S&S. 6. 
(Para 5) 


Cases Referred: Chronological Paras 


“ATR 1972 SC 1417 


AIR 1971 Madh Pra 32 6 


H. M. Sadiq, for Appellant; Abdul 
Qayoom, for Respondent. l 

MIR, J.:— This appeal arises out of an 
order and deeree passed by the learned 
District Judge, Anantnag on a reference 
nade to him under S. 18 of the Land Ac- 
quisition Act by the Collector (Asstt. 
"ommissioner) Anantnag. — 

2. It appears that about 8 kanals of 
-and were acquired by the State appel- 
-ant at Dooru Anantnag from 3 persons, 
“Mohd, Yasin, Mst. Bega Bano and Qadir. 
The Collector fixed the market value of 
the land so acquired at Rs. 4,000° -per 
kanal. Except the respondent herein, i, e. 
Mohd. Yasin, the other two persons from 
whom the land had been acquired have 
eccepted the award of the Collector. The 
respondent .made a request to the Col- 
fector to refer the matter under S. 18 of 
the Land Acguisition Act to the District 
Judge for adjudication. 

3. On recording evidence of a large 
cumber of witnesses and on perusing a 
good number of sale deeds, the learned 
District Judge vide his order dated 4-3-78 
enhanced the rate of acquisition from > 
Es. 4,000 to Rs, 6,000 per kanal in favour 
af the respondent. It was because of this 
tnat the State has filed this appeal in this 
court. 

4. Out of the total land acquired 
under Land Acquisition Act by the Col- 
lector, it is admitted that the respondent 
was the owner of 5 kanals and 12 marias 
ož land only. From the perusal of the evi- 
d2nce on record and its valuation made 
by the learned District Judge, it appears 
that the. Notification u/s. 6 of the Land 
Acquisition Act was issued with regard to 
the acquisition of the land in question on 
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18-7-72. It was in the evidence that the 
State purchased some other ‘pieces of land 
in Duroo (Anantnag) in 1971 and alse 
in 1973 @ Rs. 3,000 to Rs. 4,000 per kanal, 
It was also in the evidence that some 
more pieces of land had been sold by 
others to purchasers at a price ranging 
from Rs, 1,500 to Rs. 3,000 per kanal. 
After discussing the whole evidence 
learned District Judge has reached the 
conclusion that in 1971 State itself had 
purchased a piece of land @ Rs, 4,000 per 
kanal. It has been, however, established 
in evidence that the piece of land, subject 
matter of the dispute, was situated on the 
general road side while the pieces of land 
purchased only a year before by the 
State were situated in the interior of the 
village and the purpose for acquiring 


that piece of land was to build a Girls’: 


School and also a Police Post. There was 
amongst other sale deeds, one sale deed 
on the record which shows that 12 marlas 
of land have been sold @ Rs. 5,000 and 
that piece of land was situated also on 
the general road side. On a comparison 
of all the relevant matters raised during 
the evidence, the learned District Judge 
had fixed the rate per kanal as stated 
above, 


5. It was agreed at the bar that the 
Collector had to determine the value of 
the land acquired in accordance with 
the provisions of Land Acquisition Act 
especially those narrated in S. 23 of the 
Act. The provisions of the section have 
to be taken into consideration in deter- 
mining the compensation to be paid. The 
first matter to be considered for award- 
ing compensation u/s. 23 of the Act was 
to find out the market value of the land 
on the date of the publication of the No- 
tification u/s. 6 of the Land Acquisition 
.Act. There were several other methods 
narrated in this provision of law to find 
eut the fair compensation to be paid to 
the person from whom the land has to be 
acquired. For the purposes of disposing 
of this appeal, as in the Reference under 
S. 18 before the learned District Judge, 
however, the main requirement was to 
ascertain the market value of the «land 
acquired from the respondent on the date 
of the Notification issued under Section 6 
of the Act. From the Evidence which has 
been relied upon by the District Judge, 
it was obvious that the market value of 
land per kanal in the same locality in 
1971 was about Rs. 4,000 per kanal. Even 
the State ‘itself had purchased the land 
in the interior of the town @ Rs. 4,000 


per kanal..The market value of the piecs - 
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of land in 1971' could be taken into con= 
of the markef 
value of the land acquired or sold in 
1972, as 1971 and 1972 were so approxi- 
mate that it could not be said that the 
market value prevailing in 1971 was sa 
far away in time that it could not be rea- 
sonably taken into consideration in 1972, 
No doubt, the value of the land acquir- 
ed is to be determined for compensation 
to be awarded at the time of issue of the 
Notification u/s, 6 of the Act, but thera 
Is general consensus of opinion that while 
fixing the real market value, the potens 
tialities of the land in question also hava 
fo be taken into consideration. In the in- 
stant case the land acquired by the State 
was situated by the road side and on take 
ing into consideration the evidence which 
remains unchallenged the piece of land 
could have been used for building shops 
and suites which would have brought 
considerable income to the owner in con- 
trast to the piece of land situated in the 
interior of the town (Duroo) which had 
been acquired earlier by the State. While 
fixing the market value these factors ara 
to be taken into consideration. If the land 
in dispute was admittedly situated on the 
road side it would have for various rea- 
sons fetched more price than the com- 
pensation awarded to the respondent by 
the State. All potentialities of the land 
acquired have to be taken into account as; 
part of the value of the land. Advant-'. 
ages that the land possesses, present or 
future, in the hands of the owner himself 
may reasonably be taken into considera- 
tion while fixing the compensation to b€ 
awarded to him. The owner would bel 
within his rights to have the price assess- 
ed in reference to those advantages! 
which would give the land the maximum 
value, It is not only the existing benefits 
derived from the land by the owner that 
have to be taken into consideration buf 
even possible benefits in the future hav® 
to be gone into and. considered while 
fixing the compensation of the land ac« 
quired. The potential value of the land 
has to be taken into consideration while 
fixing the market value of the land. The 
value of the land would not entirely de- 
pend on the actual use to which the 
same was being put on the date of the 
publication of the Notification. Where a 
piece of land sought to be acquired is 
situated by the road side in a town or 


a village which is fast and steadily grow- 


ing, the land has to be valued with refer- 
ence to the use to which it could. hava 
been put in future by its owner, . ‘Ths 
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method fo`determine fie market : value 

price of a plot ‘of lanc was to find out 

instances of sale. of the same or similar 

type of land and/or a portion. thereof 

near about the date of Notification under 

S. 6, In the instant case some instances of 

the sale have been braught out in evi- 

dence but the location of the land in 

question is somewhat different from the 
pieces of land sold, Tke land in question 

is situated admittedly on the general 
road and has a real and potential value- 
as against the pieces af land which hava 
been sold and purchased within the town 
itself, It is conceded shat nay: 
rather difficult to assess in comparison 
the value of a piece of land situated on 
the road side as against the one situated 
within the town itself But a piece of 
land situated by the general road must 
reasonably be considered to possess 
higher value than the piece of land 
‘situated inside the town as the land on 
roadside could be utilised for commercial, 
industrial and other lixe profitable pur- 
poses, Valuation of immovable property, 
' could not be said to be an exact science, 
It is an enquiry that relates to a subject 
which is full of uncertainties and where 
there is more than ordinary guess-work, 
It may: be unfair to require an exact ex- 
position of reasons for the conclusion 
arrived at, Certain methods on valuation 
have, however, been recognised in various 
judicial pronouncemen:s, one of these 
methods was undoubfeily the exact loca- 
tion and situation of zhe piece of land 
acquired, 


6. In AIR 1971 Madh Pra 32, it has 
been held {at p. 34):—~ 


“That the general principles for deter- 
mining the compensatien are specified in 
Sections 23 & 24 of the Act but the com- 
pensation must be det2rmined by refer- 
ence to the price which a willing vendor 
would reasonably accept or obtain from 
a willing purchaser. The value to be as-. 
certained is the value t> the seller of the 
property in its actual condition at the 
time of its expropriation with all its ex- 
isting advantages and with all its possi- 
bilities excluding any advantage due to 
carrying out of the scheme for which 
the property is comptlsorily acquired. 
_ The value of. the potenzialities has to be 
taken into account even where the only 
possible purchaser is the authority pur- 
chasing under powers enabling compul- 
sory acquisition. The land is not to be. 
valued merely by reference to the use to 
which it is being put at she time at which 
` its value has to be determined but also by 
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sonably capable.of being put in the 
future,” : 


7. In AIR 1972 SC 1417, it has been 
observed as follows (at p. 1420):— . 


“The compensation payable to the 
owner of the land is determined by a re- 
ference -to the price which a seller might 
reasonably accept to obtain from a will- 
ing purchaser, but as this may not bs 
possible to ascertain with any amount 
of precision the authority charged with 
the duty to award compensation is bound 
to make an estimate judged by an objec- 
tive standard. The land acquired has, 
therefore, to be valued not only with 
reference to its condition at the time 
of the declaration u/s. 4 of the Act, buf 
its potential value also must be taken 
into account,” 


8. The learned District Judge has 
come to the conclusion that on the con- 
sideration of the entire evidence recorded 
by him it could reasonably be said thal 
the value of the land in question could 
not have been less than Rs. 6,000 per 
kanal at the time of Notification u/s. 6 of 
the Act was issued. It was admitted that 
Duroo was fast developing into a town 
and naturally the value of the land has 
gone up, The land situated by the road- 
side must, therefore, be reasonably held 
to have increased in value in higher de- 
gree than the pieces of land situated in 
the interior of the town, I am, therefora, 
in full agreement with the learned Dis- 
trict Judge that the respondent whoss 
land. measuring 5 kanals 12 marlas (five 
kanals and twelve marlas) has been ac- 
quired deserves to be paid compensation 
at the rate of Rs..6,000 (six thousand 
rupees) per kanal plus an amount equi- 
valent to 15% on the said market valua 
in consideration of the compulsory nature 
of the acquisition as laid down in sub- 
cl. (2) of S. 23 of the Land Acquisition 
Act, 


9. The learned District Judge has 
finally directed that “the compensation 
and ‘Jabarana’ already accepted by the 
applicant under protest will be deducted 
from the total amount and the remaining 
compensation shall be paid to him with- 
out any interest.” Here he has omitted to 
notice the provisions of S. 35 which re- 
quires the Collector to pay interest on tha 
amounts awarded @ 4% per annum from 
the date the possession is taken over 
until the amount is paid or deposited, 
Thus, the respondents weré entitled to 


interest, as well which has been refused 
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by the District Judge: But since- they 
have not come up in appeal nor filed 
cross-objection, I am unable to grant any 
relief in this behalf. The, direction must, 
in the circumstances, be allowed to stand, 


10. Before concluding it may be noted 
that the decree does not exactly follow 
the judgment of the learned District 
Judge. He had allowed the compensation 
@ Rs. 6,000 per kanal. The decree sheet, 


however, recites that the same shall be - 


-paid @ Rs. 10,000 per kanal. Thus some 
error has crept in the preparation of the 
decree sheet. It is, therefore, directed 
that the decree sheet shall stand correct- 
ed to the extent that the compensation 
shall be payable @ Rs. 6,000 per kanal 
instead of Rs. 10,000 as provided in the 
decree sheet. 

11. With this modification in the de- 
eree the app&al is hereby dismissed with 
costs. 

FAROOQI, Ag. C. Ju— I agree -— 

Appeal dismissed. 
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FULL BENCH 
i MUFTI BAHA-UD-DIN 
FAROOQI, Ag. C. J.. Dr. A. S. ANAND, 

I, K. KOTWAL AND G. M. MIR, JJ.* 

Mian Bashir Ahmad and etec., Petitioners v. 
State of J. & K. and others, Respondents. 

Writ Petns. Nos. 319 and 641 of 1980 and 
Reference Nos. 509 of 1980 and 132 of 1981, 
D/- 13-11-1981. 

(A) Constitution of India, Art. 226, Part IIX 
~ Constitutionality of statute chalienged on 
ground ef violation of feandamental rights 
enshrined in Part EI — It is not necessary 
that action should have been taken under the 
statute. | 

If a Statute itself violates any of the funda- 
mental rights enshrined in Part II of the 


Constitution, the Statute would he invalidated: 


irrespective of the fact whether any action 
has been taken under it. Consequently it is 
possible to challenge the legislation as being 


* In this case the Judges of the Full Bench 
differ in their views. In view of Rule 21 
of the J. & K. High Court Rules, the view 
taken by Mufti Baha-Ud-Din, Actg., C. J. 
and Mir, J. constitutes majority view and 
the view of Dr. Anand and Kotwal, JJ. is 
minority view. The judgments are printed 
in the order in which they are given in the 
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violative of any of the fundamental rights 
even if no action has been taken under it, 
i (Para 17 
(B) J. & K. Representation of the People . 
Act (4 of 1957), -S. 24-G — Constitution of 
India, Arts, 19 (1) (a), (9 and 105 — Sec- 
tion 24-G of J. & K. Representation of the 
People Act — Does not violate Cl. (1) (a) and 
CI. (1) (©) of Art. 19 of Constitution of India. 


. (Constitution of Jammu and Kashmir (1956), 


S. 72). 


Section 24-G of the J. & K. Representation 
of the People Act providing for cessation of 
membership of a legislator of the house to 
which he belongs in the event he resigns 
membership of the party on whose platform 
he contested the election and was elected, 
does not violate the legislator’s right to free- 
dom of speech under Art. 19 (1) (a) and right 
to freedom of association guaranteed ' under 
Article 19 (1) (c) of the Constitution of India. 
. (Paras 33, 195, 212) 

Under Art. 19 (1) (a) a legislator has no 
fundamental right of speech in the Legisla- 
ture. That. being so, the restriction on the 
legislator’s right of speech in the Legislature 
cannot be treated as a restriction on the 
fundamental right guaranteed to him under 
Art. 19 (1) (a). DA 

The powers claimed by the legislators to 
address the house of legislature under S, 72 
of the State Constitution are the privileges of 
the Houses of Legislature and its members 
and cannot be regarded as fundamental 
rights. i (Paras 24 and 27) 


So far as challenge to Section 24-G on 
ground of violation of Art. 19 (1) (c) is con- 
cerned, it may be pointed out that S. 84-G 
nowhere compels a person to become a mem- 
ber of any political party. He is entitled fo 
join or not any political party at his choice. 
If he once joins it, he is also entitled to 
withdraw his membership at his choice and . 
the only impediment in his way is the fact 
of being a member of the Legislature. Until- 
he continues to be a member of the Legisla- 
ture, he cannot resign the membership of 
his party without being prepared to forgo 
such membership. This might create a diffi- 
culty in the matter of a person being able 
to resign the membership of a political party, 
but that does not mean that there is an ab- 
solute restriction on his right of resignation. 
Accordingly it cannot be said that the sec- 
tion interferes withthe right of association 
guaranteed to the. Legislator under Arti- 
cle 19 (1) (c). ! . (Para 30) 

(C) ¥. & K. Representation of the People 
Act (4 of 1957), S. 24-G — Sec. 24-G is not 
violative of Art. 14 for being made applicable 
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only to recognised parties and excluding in- 
dividuals and wumnrecogn:sed parties. (Con- 
stitution of India, Art. 14). 

Section 24-G cannot be said to be ultra 
vires Art, 14 of Constitution of India merely 
because it has taken into account only de- 
fection from recognised parties and not or 
the part of individual legislators and from 
unrecognised parties. (Paras 39, 136) 

It cannot be gainsaid fhat in enacting’ the 
legislation i. e., Section 24-G the State Legis- 
lature has taken a picneering step. The 
Legislation seeks to deal with political acti- 
vity and the Legislature could well foresee 
that this move would evoke a mixed recep- 
tion, as happened when attempts at a simi- 
Jar legislation were made at the centre and, 
as such if the Legislature did not think it 
proper to bring within -he purview of the 
section each and every segment of the legis- 
lators, it cannot be said that there was no 
fair reason for the inclusion of some and the 
exclusion of others. In any case it is a 
matter of common knowledge that the legisla- 
tors belonging to the category of indepen- 
dents or to the category ef unrecognised paft- 
ties or groups have never posed any problem 
in the State of Jammu and Kashmir in s30 
far as political defections are concerned. The 
State legislature could ill afford to refuse to 
recognise this factor. (Para 37) 

MD) J. & K. Representation of the People 
Act (4 of 1957), S. 24-G — It is not violative 
of S. 69 of the State Constitution, being 
covered by Cl. (e) thereof — Clause (e) can- 
nat be read ejusdem generis with Cis. (a) to 
(d) of S. 69. (Constitution of Jammu and 
Kashmir), S. 69 (e); Interpretation of Statates 
— Principle of ejusdem ceneris). 

Section 24-G of J. & K..Representation of 


the People Act is not-viclative of S. 69 of 


the State Constitution as the same is covered 
by Cl, (e) of S. 69. It cannot be urged that 
Cl. (e) should be read ejasdem generis with 
Cls. (a) to (d) of S. 69 and the general words 
of Cl. (e) must, on the principle of ejusdem 
generis, be restricted to misconduct or blame- 
worthy conduct of which a member of the 
Legislature has been guilty in his personal 
capacity. (Para 42) 

It cannot be suggested that there is a 
common genus running through Chs: (a) to (d). 
Clause (a) is intended to cover infirmities 
arising out of a conflict between interest and 
duty. Clause (b) takes care of mental in- 
competence. Clause (c} is founded upon 
financial incapacity. Clause (d) refers to dis- 
ability arising out of domicile. Thus, each 
clause is exhaustive of the kind of infirmity 
to which it refers and there is hardly any 
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room for the application of rule of ejusdem 
generis. Clause (e) must have its sway un- 
hampered by anything contained in the pre- 
ceding clauses. In this view, the impugned 
section cannot be said to fall outside the pur- 
view of Cl. (e). (Para 42) 


(E) J. & K. Representation of the People 
Act (4 of 1957), 5. 24-G — Section 24-G it 
not ulfra vires Section 72 of State Constifu- 
tion. 

Section 24-G cannot be said to be ultra 
vires Section 72 of the State Constitution. 
The totality of rights including the right of 
speech in the Legislature claimed by a mem- 
ber of the Legislature under S. 72 of the 
State Constitution are privileges of the House 
and its members. Such: privileges accrue to 
a person after he is elected and so long as he 
continues to be the member of the House 
of the Legislature. If pursuant to a law, 
which is otherwise valid, ' he incurs dis- 
qualification and, in consequence is prevent- 
ed from attending or participating in the pro- 
ceedings of the House, no complaint can be 
reasonably made that the said right has been 
taken away or abridged in violation of Sec- 
tion 72 of the State Constitution. Sec. 24-G 
being a valid provision the same cannot be 
read as a law taking away or abridging the 
privilege of freedom of speech in the legisla- 
ture enjoyed by a legislator. ' (Para 43) 

(Œ) Constitution of India, Arts. 226 and 
105 — J. & K. Representation of the People 
Act (4 of 1957), S. 24-G ~— Provisions of an 
Act impinging on legislators freedom of. 
speech in legislature — Writ petition ‘to chal- 
lenge provision if maintainable. (Constfitu- 
tion of Jammu and Kashmir, S. 72). 

Per Mufti Baha-ud-Din, Actg. C. J— 
Where the Act of the legislature impinges on 
the legislator’s freedom of speech in the 
legislature, the High Court under Art. 226 
cannot take cognizance of the dispute and 
grant relief to the member of the Legislature 
against his parent institution. For, if the 
legislature denies itself and its members any 
available privilege, the Court cannot step in 
and tell the legislature why it has done so. 
This is a domestic matter between the mem- 
ber and his parent House. The Court cam 
not adjudicate upon the validity of such 
action at the instance of a member of the 
Legislature and tell the Legislature that it 
had committed an illegality in what it had 
done. His remedy lies elsewhere. He has 
no locus standi to approach the Court for re- 
lief in this regard, more so, when he has 
been a party to the decision approving the 
measure on the floor of the House. 

(Para 44) 
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(G) J. & K. Representation: of the People 
Act (4 of 1957}, S. 24-G — Objection as to 
8. 24-G being destructive of hasic structure 
of the Constitution — Not maintainable. 
(Constitution of India, Pre.) 

Per Mufti Baha-ud-Din, Actg. C. J. — No 
objection can be taken to the validity of an 
ordinary law on the ground that it purports 
to destroy or damage the basic structure of 
the Constitution. (Para 46) 


(D J. & K. Representation of the People 
Act (4 of 1157), S. 24-G — Applicability — 
Legislator elected on ticket of J. & EK. 
National Conference Party, alleging that he 
resigned before Act came into force by send- 
img letter of resignation te President of party 
~~ President himself not denying allegation 
of resignation by filing affidavit — Inference 
can be drawn in favour of legislator and his 
having resigned before S. 24-G came into 


force — He could not be said to have ii- 
eorred disqualification in consequence of Sec- 
tion 24-G. (Fara 208) 
Cases Referred: §Chronelogical Paras 
AIR 1980 SC 354 29 
AIR 1980 SC 898 : 1980 Cri LJ 636 

19, 151 
AIR 1979 SC 478 36, 38 
AIR 1978 SC 597 18, 137, 149, 151, 
ee ; 152, 178 
AIR 1977 SC 1825 112, 118 
AIR 1976 SC 2547 i | 80 
AIR. 1975 SC 1146 38, 112, 116, 158 
AIR 1975 SC 2299 46, 80, 178 


AIR 1974 SC 555 : 1974 Lab IC 427 107 
AIR 1974 SC 1300 : 1974 Lab IC 841 
: 36, 178, 197 


AIR 1971 SC 481 — 70 
AIR 1971 SC 966 178 
AIR 1971 SC 1002 16 
AIR 1970 SC 564 102, 149 
AIR 1969 SC 966 : 1969 Lab IC 1368 

l 27, 65, 66 
AIR 1967 SC 1 16, 178 
AIR 1967 SC 1857 41 
(1967) 71 Cal WN 799 51 


AIR 1966 SC 657 : 1966 Cri LJ 586 
21-A, 25, 75, 78, 80, 81, 133, 
134, 138, 179, 195 
AIR 1965 SC 745 22-A, 23, 25, 78, 
80, 138 
AIR 1965 SC 845 70 
AIR 1965 SC 881 : (1965) 2 Cri LJ 8 143 
AIR 1963 SC 812 28, 89, 97, 178 
AIR 1962 SC 305 149 
AIR 1962 SC 316 : (1962) 1 Cri LJ 364 
112, 113 
AIR 1962 SC 1166 28, 98, 131, 178 
AIR 1960 SC 3554 : 1960 Cri LJ 735 mre 
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AIR 1959 SC 395 >= 22-A, 25, 77, 78, 80, 
81, 138, 178 

' AIR ‘1958 SC 232 95, 96, 99, 178 
AIR 1958 SC 538 . 36 
AIR 1958 SC 578 149 
AIR 1957 SC 620 : 1957 SCR 860: 1957 Cri 
LJ 1006 : 1957 All LJ 773 182 
AIR 1956 SC 676 31 


AIR 1955 SC 166 29, 36, 107, 156 
AIR 1955 SC 196 : 1955 Cri LJ 526 178 
AIR 1955 SC 367 : 1955 Cri LJ 876 178 
AIR 1954 SC 686 : (1955) 1 SCR 608 

29, 64, 147, 178, 191 


‘AIR 1952 SC 75 : 1952 Cri LJ 510 i7 
AIR 1952 SC 196 : (1952) 3 SCR 597: 1952 

Cri LJ 966 189 
AIR 1952 Mad 355 138 
AIR 1951 SC 41 107 
AIR 1951 SC 270 : 52 Cri LJ $64 :.1951 All 

LJ 111 149 


AIR 1950 SC 27 : 51 Cri LJ 1383 102, 
= 188, 149, 151 
(1868) 3 QB 360 : 37 LJ MC 89, Queen v. 


Hicklin 143 
(1839) 9 Ad & EI 1:8 LJ QB 294: 112 
ER 1112, Stockdale v. Hansard 21 


O. N. Tickoo (Sr. Advocate), H. L. Bhago- 
tra, L. K. Moza and M. C. Bhandaray, for 
Petitioners; Soli J. Sorabjee (Sr. Advocate) 
Altaf Ahmad, A. K. Malik (Advocate Gene- 
ral) and P. L. Handoo, for Respondents. 


MUFTI-BAHA-UD-DIN, Ag. C. J. (Maje- 
rity view) :——- At the last general election te 
the Jammu and Kashmir Legislative Assembly 
held in July, 1977, the National Conference 
party was returned with a large majority. 
Those returned on the National Conference 
Ticket included S/Shri Malik Mohi-ud-Din 
and Mian Bashir Alimad. Thereafter, Shri 
Malik Mohi-ud-Din was elected as Speaker 
of the Assembly on 8-9-1977 and continued 
to discharge his duties as such till 11-10-1980 
when he was removed from office following 
a ‘No confidence motion’ moved against him. 


2 On 30-6-1980, Shri Ghulam Mohi-ud- 
Din, Secretary of the National Conference 
Legislature party represented to the Speaker 
that Shri Mian Bashir Ahmad had volun- 
tarily given up the membership of the 
National Conference party and joined the 
Cong-I and that thereby he had incurred dis- 


_ qualification under S. 24-G of the J. & K. 


Representation cf the People Act, 1957 
(shortly ‘the Act’) for being a. member of the 
Legislative Assembly. He prayed that ap- 
propriate action be taken under law in the 
matter. The Speaker issued a show cause 
notice to Sh. Bashir Ahmad. Shri Mian 
submitted objections and 
denied having incurred any disqualification. 
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Ehereupon, on 27-10-1980 the ..Speaker re- 
ferred the matter for decision to this 
Court as required. under Section 70 of the 
Constitution of J. & K. (snortly ‘the State 
Constitution’). Whe reference has been re- 
gistered as C. M. P. No. 509 of 1980. In the 
meantime, Shri Mian Bashir. Ahmad moved a 
writ petition in this Court uader Art. 226 of 
the Constitution of India (skortly ‘the Union 
Constitution} challenging the -constitutional 
validity of S. 24-G of the Act and the action 
of the Speaker based thereon. The said pe- 
tition has been registered és writ petition 
No. 319 of 1980. 

3. On 2-12-1980, Shri Gaulam Mohi-ud- 
Din made another representation to the 
Speaker to the effect that Shri Malik Mohi- 
ud-Din had also voluntaril, given up the 
membership of the National Conference 
party and joined Cong-I party and thereby 
incurred disqualification for being a member 
of the Legislative Assembly. He requested 
the Speaker to take necessary action as pro- 
vided by law in the matter. In response to 
the show cause notice issued by the Speaker, 
Shri Malik Mohi-ud-Din submitted objections 
and refused to admit that he nad incurred any 
disqualification. On 11-2-1681 the Speaker 
referred this matter as well for decision of 
this Court as provided under S. 70 of the 
State ‘Constitution. 
registered as C. M. P. Ne. 132 of 1981. 
Meanwhile, on 17-12-1980, Sari Malik Mohi- 
ud-Din also moved a writ petition in this 
Court and challenged the constitutional vali- 
dity of S. 24-G of the Act- and the action of 
the Speaker based thereon. The writ petition 
has been registered as Writ Petition No. 641 


of 1980. This judgment will govern the dis-— 


posal. of both the writ- petitions as also the 
connected references. 


_4. Before us, the validity of S. 24-G ‘of 
the Act was challenged or the following 
grounds :— 


1..That Section 24-G is v-olative of Arti- 
cle 19 (1) (a) and Art. 19 (1) “c) of the Union 
Constitution inasmuch as it imposes restric- 
tions on freedom of speech and expression 
guaranteed under Art. 19 (1) {a) and freedom 
of association guaranteed under Art, 19 (1) (c) 
and that these restrictions are impermissible 
under Art. 19 (2) and Art. 19 (4) respec- 
tively; i 

2. tbat, S. 24-G, in so far as it imposes re- 
strictions on the members of the recognized 
parties only, is violative of the right of 
equality enshrined in Art, 1¢'of the. Union 
Constitution; ; “X 

3. that, S. 24-G is ulira vires the provisions 
of S. 69 (1) (c) inasmuch as any disqualifica- 
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tion provided by law made under S. 69 (1) (e) 
should have the same genus as the disqualifi- 
cations provided in-S. 69 (1) (a) to (d), but 
the impugned section does not satisfy- this 
condition; f 

4, thai S. 24-G violates S. 72 of the State 
Constitution inasmuch as it interferes with 
the powers and immunities conferred on the . 
members of the State Legislature under the- 
said section; 


5. that S. 24-G is ultra vires and inopera- 
tive as it is destructive of the basic structure 
of the State Constitution. 


5. In order to appreciate and determine 
these points, it will be necessary to refer to 
the provisions of S. 24-G of the Act. Sec- 
tion 24-G reads :— : : 

“24-G. Disqualification for being a mem- 
ber of either House of Legislature. A per- 
son shall be disqualified for being a member . 
of the Legislative Assembly or the Legisla- 
tive Council of the State :— 

(a) if he, having been elected. as such mem- ` 
der voluntarily gives up his membership . of 
the political party by which he was set up as 
a candidate in such election or of which he 
becomes a member after such election; 


(b) If he votes or abstains from voting in 
such House contrary to any direction or whip 
issued by such political party or by any per- 
son authorised by it in this behalf without 
obtaining prior permission of such party or 
person, - 


Explanation: For the purposes of this sec- 
tion political party means: 

(a) A political party classified as a re- 
cognised political party under any law or any 
tule, regulation, order or notification’ having 
the force of law with respect to matters 
relating to, or in connection with, election to 
the Legislative Assembly or the Legislative 
Council of the State; 

(ii) Any other political party which is re- 
cognised by the Speaker of the Legislative 
Assembly or, as the case may be, by the 
Chairman of the Legislative Council, as a 
political party.” . : 

6. This section was inserted into the Prin- ` 
cipal Act by the J. & K. Representation of 
People (Amendment) Act, 1979 which came 
into force with effect from 29th Sept., 1979. 
The Amending Act, as the Statement of Ob- 
jects and Reasons shows, was enacted “with 
a view to disqualifying a defector from being ` 
a member of the State Legislature” and the 
driving force behind the Act was the “wide- 
spread concern over the problems of Politi- 
cal defections”. This statement, we are told 
at the bar, has its roots in the post-independ- 
ence history of political defections and the 
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baneful effect that they had on the function- 
ing of democracy in our country. ïn this 
connection, our attention’ was invited to vari- 
ous writings and reports on the subject, to 
which I shall presently refer. 


7. In his book title ‘Politics of Power’ by 


`- Subash C. Kashyap, the learned author has 


. said; 

“Significantly, almost every single case of 
collapse of a State Government during this 
period was the direct result of change of 
allegiance by legislators, several other States 
where Governments did not topple were also 
affected, to a larger or smaller degree, by the 
changing of party allegiance by legislators. 
_ Defections on such a vast scale and of such 
great consequence to the country’s political 
system were unprecedented. According to 
some commentators, these defections were 
merely a North Indian phenomenon and 


- . stemmed from the backwardness and lack of 


political maturity and awareness in the re- 
gion. However, this is factually incorrect. 
- Viewed in the historical perspective, it would 
be seen that if in the pre-independence period 
lead in this matter was given by U. P., after 
independence, States like Tamil Nadu, Andhra 
and Kerala were among the first bastions of 
defection politics in India. After the 1967 
general elections also, States in the southern 
parts of India — or for that matter, in any 
other large part — have not been completely 
immune from defection politics. The out- 
standing performers in the earlier stages of 
the post-1967 period were the Slate of Har- 
yana, U. P., -Rajasthan, Madhya Pradesh, 
Punjab, Bihar and West Bengal and the 
Union Territories of Manipur and Pondi- 
cherry. It meant constitutional crisis or near 
crisis in almost each one of them at one time 
or the other. 


The split of the Congress in November, 
1969 added a. new dimension to the pheno- 
menon. After the 1971 election to Lok 
Sabha, the trend reached iis climax . when 
three Governments in Mysore, Uttar Pradesh 
and Gujarat fell in quick succession in the 
last week of March, 1971. The fall of the 
Veerendra Patil, Ministry of the Congress (O) 
was followed by the imposition of the Pre- 
sident’s Rule in the State on March 27. The 
S. V. D. Ministry in Uttar Pradesh was de- 
feated in the Assembly on March 30 and the 
Congress (R) leader, Shri Kamlapati Tripathi 
was invited by the Governor to form a new 
government. The last of old Congress Gov- 
ernments appeared to be on the way out with 
Shri Hitendra Desai having submitted the re- 
Signation of his Ministry in Gujarat on 


March 31 even if only as a calculated move: 
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to make one lest effort for the survival of 
his leadership and possible revival of Con- 
gress (O) majority by inducing some return 
defections, The resignation was submitted 
quickly after bulk defections from Con- 


gress (O) to the Congress (R) in the wake of — 


the mass support received by the latter in the 
elections to Lok Sabha. The fate of the 
S. V. D. Ministry in Bihar appeared to be no 
better. The coalition was tottering under the 
mounting pressure of the increasing members 
in the oppositian ranks. 


Since the fourth general elections in 1971, 
from among the 4,000 and odd members of 
the Lok Sabha and the Legislative Assem- 
blies of the States and the Union Territories 
there have been some 1969 cases of defec- 
tions. Thus, by the end of March 1971, ap- 
proximately 50 per cent legislators changed 
their affiliations, Several legislators did so 
more than once. In the case of State As- 
semblies, as much as 52.5 per cent of the total 
membership has been involved or, in other 


words, more than half of the State legislators 


changed their political affiliations at least 
once. The percentage would appear much 
more alarming if, we leave out the member- 
ship in States like Tamil Nadu, Andhra, 
Assam, Jammu and Kashmir, Nagaland and 
Maharashtra where governments, whether 
Congress or non-Congress, somehow happen- 
ed to be more stable and changes of political 
affiliations or defections from parties did not 
become so very frequent. 


With an average of more than one legisla- 
tor changing his label each day and for some 
lime about one Government falling each 
month, it is not surprising that the subject 
came to be discussed rather widely — even 
though somewhat loosely — by intellectuals, 
legislators, politicians and others. During 
the last four vears, several round-table con- 
ferences, symposia and seminars on this sub- 
ject have been held under fhe auspices of 
learned societies.” 
The learned author has collected the data and 
made it a part of his book in a tabular form 
indicating the gains and losses of the various 
political parties through defections; the num- 


“ber of defectors who were rewarded with 


ministerial offices and the effect that it had 
on the rise and fall of the representative 
Governments in the country. The highlights 
of the data so collected are that, between the 
years 1967 and 1972, 60% of the elected 
legislators defected at least once and. most of 
the 51. ministries sworn in between March 
1967 and December, 1970 fell because of the 
defections, For: similar reasons three minis- 
tries of Mysore, U. P. and Gujarat fell with 
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in one week of their formation after 1971 
mid-term elections. 


8. In his book titled “Dces our Constitu- 
tion need a second look?” by Sh. Paras 
Dewan, Professor of Law, Panjab University, 
the learned author has discussed the problem 
of political defections under the head “Anti 
defection law: Do we need it” and said :— 


“The history of virulent politics of defec- 
tions relates to the 1967 General Elections. 
Before the 1967 General Elections, the Con- 
gress had enjoyed the luxurious two-thirds 
majority in the Lok Sabha and in most State 
Legislative Assemblies, and, therefore, the 
scope for politics of defection was not much 
defections were so few as to attract any 
notice. But in the 1967 G2neral Elections 
the Congress was reduced to a bare majority 
party in the Lok Sabha. Worst happened 
in the States, not merely the Congress lost 
its hegemony, but it was not in a position to 
form its Government in quie a few States. 
The curious phenomenon that occurred was 
that in most of the States, 
party was in a position to form a Govern- 
ment, The Congress could not secure ab- 
aolute majority in West Bengal, Bihar, Uttar 
Pradesh, Rajasthan and Punjab, and was re- 
duced to the second position in Kerala, Mad- 
ras and Orissa. This led tc the emergence 
of coalition, or the so-called united front, 
governments. The heterogenous opposition 
parties which failed to forge an alliance be- 
fore the elections came togeth2r with the only 
object of wielding power; anti-Congressism 
was the only bond that uni-ed them. ‘The 
political parties which fought each other 
bitterly, the political parties which had rabid 
ideological differences, came together. The 
most united front governments included with- 
in their fold the entire political spectrum of 
all mnon-Congress political parties. Some 
shared the power, some became merely the 
alliance partners. The ideological cleavage 
between the political parties continued, but 
with a view to weilding power, the alliance 
partners compromised on matters of princi- 
ple. For instance, in Punjab the Akali Dal 
(Sant Fateh Singh Group) and the Jan Sangh 
came together and formed a coalition govern- 
ment on the basis of a common minimum 
programme. The coalition government was 
supported by all the other nom-congress par- 
ties by the Master Tara Singh Akali Group, 
the CPI, the CPM, the SSP, the Republican 
Party and the six Independents. In some 
states the United. Front Governments came 
into existence without any common minimum 
programme and with the helo of the Con- 
gress defectors. This is wha: happened in 
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Uttar Pradesh, Haryana and Bihar. But the 
cleavage between these heterogeneous groups 
was very deep-seated. The differences could 
be shelved, but could not be ironed out. 
These opportunistic alliances had a very 
narrow political goal to remain in power. 


Based and sustained as these united front . 


governments were on the politics of defec- . 
tions the toppling game was in full swing, 
adding the most ignominious chapter in the 
history of the parliamentary institutions. Of 
these coalition governments — in the grand 
experiment in ignominy — the Jan Sangh, 
Akali Coalition is, by far, the best case his- 
tory. With a ministry of five and with a 
backing of 53 MLA’s out of 104, the Gurnam 
Singh Government came inte being. But 
within a few weeks the Government swelled 
fo twenty ministers. Practically each Con- 
gress defector was provided with a berth in 
the Ministry., The Congress did not lag be- 
hind in the game of defection. End justiied 
means, Foulest possible means were adopt- 
ed to produce defecticns from each other’s 
rank; no price was too heavy. The differences 
between Gurnam Singh and Laxman Singh 
Gill also surfaced. Gill with sixteen MLA’s 
left the United Front government and tnus 
within nine months the Gurnam Singh Gov- 
ernment fell. Then came the Gill Govt. with 
the Congress support, but could not survive 
beyond nine months. On August 23, 1968 
the President’s rule was imposed on the State. 
The story of government-making is much 
more bleak elsewhere, Bihar presented an 
extreme example of politics of defections. 
The governments came into being and were 
thrown out almost over-night. In Bihar at 
least 85 MLA’s changed sides twice, and 
some of them even four times. The same 
drama was staged in other states with more 
or less the same fanfare and infamy. 

The unattached independents and party de- 
fectors held the balance and dictated ‘ the 
terms to whichever side desired to form a 
Government. -Defections and multiple floor 
crossing inducted a pattern of flux and in- 
stability to the Indian politics in which the 
government was at the mercy of floating in- 
dependents and party defectors who enjoyed 
powers far greater than their numbers would 
ordinarily command. The number of defec- 
tars from Congress was 175 and to the Con- | 
gress was 139 in the States during one year 
after the 1967 general elections. Between 
1967 and 1970 some 800 MLA’s were ii- 
volved in the politics of defections; of these 
155 were rewarded with office-84 of them se- 
cvring cabinet rank. 

It became obvious that the common 
hatred for Congress or bare anti Congressism ` 


“"{s being paid to defectors. 
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couid not be a substitute for policy. And 
within a span of two years, one after the 
other, all the united Front Governments fell, 
feading to the mid-term poil of 1969. 


The politics of defection has put a heavy 
strain on the functioning of democracy and 
-parliamentary form of Government in India. 
The so-called united front governments had 
neither ideological cohesion nor organisa- 
tional bond. The people reacted against de- 
fectors. They mocked and jeered at the de- 
fectors with the remark of “Aya Ram Gaya 
Ram”. It was voiced that an elected re- 
presentative should not be allowed to change 
his party’s loyalty without seeking popular 
approval in a bye-election. A committee 
against defections was set up with JP as one 
of its members. The Election Commission 
came out with the suggestion that the cure 
for defection was the reduction of the num- 
ber of political parties. The Union Home 
Ministry’s prescription was that a law should 
be enacted under which the defector would 
cease to be the member of the legislature.” 

9. In the report of the Committee on de- 
fections appointed by the Lok Sabha on 8th 
December, 1967 under the Chairmanship of 
Shri Y. B. Chavan, the position has been 
stated thus :— 

“There have been only few cases of the de- 


fector having taken his electors or the gene- 


ral public into confidence as to their reasons 
for his defection either before or after the 
fact. There is only one known instance of 
a defector resigning his seat following his 
defection and contesting a bye-election: this 
was Shri Hardwari Lal, a Congressman who 
defected with Rao Birendra Singh. Shri Lal 
resigned his seat and contested and won the 
bye-election from Bahadurgarh Vidhan Sabha 
Constituency, defeating his nearest rival, Shri 
Hari Singh Rathi (Congress) by 13,771, votes, 
(Shri Lal was Education Minister in Rao’s 
Cabinet and has now joined Swantantra 
party) © 

Role of money, and other dishonourable 
inducements. 


16. In his. report to the Presidint recom- 
mending some (issue) of proclamation uncer 
Art. 356 of the Constitution the Governor of 
Haryana said: 

“Allegations have been made by the op- 
position that the Ministry is continuing in 
power through corruption, bribery, political 
victimisation and distribution of offices, but 
then the opposition is also apparently se- 
curing defections through no better means of 
through no clearer methods. . Allegations are 
being openly made by both sides that money 
While it is diffi- 
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cult to say how far these allegations are true, - 
there are good reasons to believe that the de- 


- fections are being secured by not too honour- 


able means.” 

11. There have been press renari and 
comments about money being freely used in 
West Bengal to induce potential defectors to 
make up their minds. 


Involvement of a large number within a short 
span of time. 

12. . It is unnecessary to labour the obvious 
point that fhere have been 438 defections 
within the short period following the Gene- 
ral Election compared to 542 (roughly) in the 
earlier years. 


Multiple acts of defection by the same person 
or set of persons. 


43. This has also been a remarkable 
characteristic, especially in Haryana where 
one Congress legislator defected four times 
in the course of:a few weeks, another Con- 
gressman defected thrice and seven legislators 
twice. On the whole 24 of the legislators 
who defected from the Congress later changed 
their minds and re-defected to it. 


Few instances of constituency disapproval- of 
defector’s conduct. 


14. In a paper on “Crossing the Floor”, 
M. Ruthnaswamy, M. P. says: 

sS... « the most depressing feature of 
these changes of political allegiance is that 
there is no reaction among the people that 
ought to be most concerned. They are the 
people who elected the political turncoat to 
the Legislature. While party executive, Legis- 
Jators, the Press, the general public are 
agitated about these changes of party allegi- 
ance, the people who are responsible for ths 
political existence of these Legislaturs seems 
to be concerned not at all about their 


cessasion from the party to which they had 


belonged at the. time of election. Jn others 
countries the constituencies are agitated 
about the change of party allegiance of the 
men they had elected. They either call upon 
them to seek re-election or acquiesce ths 
change. 

Here in India there is no such reaction in 
the constituencies. Even the party con- 
stituency units seem to be unconcerned.” 

Shri R. K. Khadilkar, Deputy Speaker, not 
only corroborates this but says that he ac- 
tually knew of instances in which the defec- — 
tors were hailed, garlanded and taken out: in 
public processions.” 

15. For the last few years: the state of de- 
fections has been reflected in a statement 
which -was ‘produced before us at: the tims 
of hearing and is reproduced below :— ~ 


16. Before I proceed to consider the 


grounds of challenge urged before us, let me 


dispose of an argument advanced on behalf 
of the State by Mr. Soli Sorabjee, The 
argument is that the oft-repeated’ dictum of 
’ the Supreme Court, to which the decisions in 
Naresh Shridhar Mirajkar v. State of Maha- 
rashtra (AIR 1967 SC 1) ard U. N. R. Rao 
v.. Smt. Indira Gandhi (AIR 1971 SC 1002) 
bear ample testimony, is that in dealing with 
constitutional matters, the court should con- 
fine its decision to those points only which 
necessarily arise for determination on the 
facts of the case, and, that acting on this rule, 
we should direct ourselves fo the determina 
tion of the validity of only Cl. (a) of the ini- 
pugned section. For, as the learned counsel 
put it, it is nobody’s case in the writ petitions 
that any action has been taxen by virtue of 
Ci. (b) thereof. In dealing with the © argu- 
ment, it will be pertinent to note that the peti- 
tioner has challenged the validity of both 


Cis. (a) and (b) on the ground that seas are 
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A . MPs . 1977- 1978 . 1979 1980 
4] -57 i 69 | 74 . 
f. Andhra Pradesh li 62 37 10 
2. Assam u- 3 21 3t 
3. Arunachal Pradesh. — 2 14 mam 
4. Bihar j § 1 79 17 
5. Gujarat 2 a 3 — 
6. Haryana — 23` 52 34 
7. Himachal Pradesh — -_ 12 44 
8. Jammu & Kashmin Bo . 19 19 2 
9. Karnataka — § 231 102 
10. Kerala _ qo 9 1 
11. Madhya Pradesh — {3 - 39. i8 
12. Mizoram ost 17 1 foe 
13. Maharashtra 11 34 16. 31 
14. Manipur 34 | ome 2 17 
15. Meghalaya 4 — ae 6 
16. Nagaland 2 I 1 15 
17. Orissa — T 12 i7 
18. Pondicherry ve ai 7 — 
19. Punjab — — 5 ee 
.. 20. Rajasthan . 19 L 52 15 
| .21. Tamilnadu aes 1 6 17 
22. Sikkim 1 4 § = if 
23. Tripura. _ oe i — 
... 24. Uttar Pradesh 43 18 55 60 
25. West Bengal 4 2 6 2 
26. Goa, Daman, Diu _ — _ ot — 
27. Andaman Nicobar. — — 1 | 
28. Delhi — — 25 — 


violative of Arts. 14 and 19 of the Union 
Constitution. The question that inevitably . 
arises is whether it is possible to challenge 
the legislation as being violative of any of 
the fundamental rights guaranteed under 
Part HI of the Union Constitution even when 
no action has been taken under it. 


17. In State of West Bengal v. Anwar Ali 
Sarkar, (AIR 1952 SC 75) the argument was 
that equality rule is not violated simply be- 
cause the statute confers unregulated discre- 
tion on officers or on administrative agencies. 
In such cases, it may be possible to attack 
the legislation on the ground of improper de- 
legation of authority or the acts of the off- 
cers on the ground of wrongful or mala fide 
exercise of powers but no question of in- 
fringement of Art. 14 of the Constitution 
could possibly arise. The Supreme Court ce-. 
pelled the argument. and held that when a 


‘statute itself makes discrimination without any 
“proper or reasonable basis, the Statute would 


34 9.&K. 


be invalidated for being in conflict with the 
equal protection clause and the question as 
io how it has actually worked out may not 
necessarily be a material fact for considera- 
tion. The point that emerges from the deci- 
sion is that if a Statute itself violates any of 
the fundamental rights enshrined in Part ID 
of the Constitution, the Statute would be in- 
validated irrespective of the fact whether any 
action has been taken under it. Consequently 
it ts possible to challenge the legislation as 
being violative of any of the fundamental 
rights even if no action has been taken under 
it. In this view, we cannot ignore the chal- 
lenge to Cl. (b) based on Arts. 14 and 19, as 
it is, on the simple ground that no action has 
been taken under it. We must as well con- 
sider and dispose of that challenge on merits. 


18. Let me now advert to the impugned 
S. 24-G of the Act. The statement of objects 
and reasons shows that the section was enact- 
ed with a view to disqualifying a defector 
for being a member of the either House of 
the State legislature. On its terms, this sec- 
tion provides that a person shall be disquali- 
fied for being a member of the Legislative 
Assembly or Legislative Council of the State 
either if be voluntarily gives up the member- 
ship of the party by which he was set up as 
a candidate in the election or of which he 
became a member after such election or if 
he votes or abstains from voting in such 
House contrary to the directions or whip 
issued by such political party. While inter- 
preting this section it is necessary to em- 
phasise that the word ‘voluntarily’ used in 
this section denotes willing dissociation and 
is used in contradistinction to the word ‘in- 
voluntary’ implying unwilling expulsion from 
the party. The words ‘in such House’ qualify 
the words ‘votes or abstains from voting’ and 
are intended to limit their operation to the 
voting which takes place when the House is 
sitting and its business is being transacted. 
Thus this section would be applicable and a 
legislator would incur disqualification if he 
willingly gives up the party habitat or if ha 
flouts or disobeys the party’s whip or direc 
tion in the matter of voting in the course of 
transaction of its business by the House. 


19. It is a settled principle that in dealing 
with the constitutionality of a legislative 
enactment with reference to fundamental 
rights, the Court must have regard to pith 
and substance and not merely to the form 
and appearance and, that the validity of the 
enactment must be tested by its direct and 
immediate effect. (AIR 1978 SC 597, Smt. 


Maneka Gandhi v. Union of India) and (AIR. 


1980 SC 898, Bachan Singh v. State of Punos 
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jab). It is also a settled principle that in 
order to determine the true nature and 
character of a legislative enactment, it is per- 
missible to take into consideration the history 
behind the enactment, the evils that it was 
intended to eradicate and the circumstances 
under which it was enacted. (AIR 1960 SC: 
554, Hamdard Dawakhana v. Union of India). 
I have already set out the material which was 
before the State Legislature and upon which 
it set out to enact the impugned section. This 
material shows that political defections are: 
now an order of the day in this State and, 
more so, in other States in India and that 
they generally take place not because of 
genuine proddings of conscience but because 
of personal aggrandisement and rank op- 
portunism. ‘They have become a pernicious 
form of political corruption threatening the 
functioning of the parliamentary democracy 
contemplated by the Constitution which has 
necessitated the legislation. Viewed on this 
background, it cannot be said that the object 
of the section is merely to curb dissent but 
the object, truly and properly understood, is 
to eradicate the evil of political defections in 
the State. Jn actual operation, however, the 
direct and inevitable effect of the section is 
that the legislators’ liberty to vote in the legis- 
lature is impaired and, moreover, he will not 
be able to leave his party habitat so long as 
he continues to be a legislator. It is in the 
light of the background that we have to con- 
sider the validity of the impugned section. 
29. First comes the challenge based on 
Art. 19 (1). Only two clauses have been re- 
lied upon and they are clauses (1) (a) and 
(1) (cœ). Articles 19 (1) (a) and 19 (D (œ 
guarantee to all. the citizens freedom of 
speech and expression and freedom of as- 
sociation which are undoubtedly among the 
‘most precious and necessary freedoms of self 
governing people”. The petitioners are citi- 
zens. They have these freedoms guaranteed 
to them and the question is whether S. 24(G) . 
abridges or takes away these freedoms. ‘The 
arguments of Mr. Bhandaray, appearing for 
the petitioners, is that it does. For this, he 
has relied upon the direct and immediate 
consequence flowing from the impugned sec- 
tion’that I have spelt out above. His conten- 
tion is twofold. Firstly, that freedom to vote 
is an aspect of freedom of speech and ex- 
pression and, so considered, the impugned 
section abridges the legislator’s freedom of 
speech in the Legislature and that such 
abridgment is not sustained or saved by 
Art. 19 (2). Secondly, that freedom of as- 
sociation includes freedom to dissociate and, 
so viewed, the impugned section restricts the 
petitioners’ freedom of association guaranteed 
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_wnder Art. 19 (1) (c) and that the restrictions 
` cannot be vindicated under Art. 19 (4). 


21. The question that arises for consid- 
eration on the basis of th2 first contention 
is: what is the nature of Egislator’s right of 
gpeech in the Legislature? Is this a right 


guaranteed under Art. 19 (1) (a) of the Union | 


Constitution? This inevitably raises the 
larger question: what is the nature and 
character of the powers claimed by the legis- 
lators? In Stockdale v. Hansard, (1839) 9 
Ad & EI 1, Lord Denman. C. J. has dealt 
with this question with <eference to the 
House of Commons in the zollowing passage : 


“In all the cases and authorities, from the 
earliest times hitherto, the powers which 
have been claimed by the House of Com- 
mons for itself and its members, in relation 
to the rest of the community, have been 
either some privilege preperly so called, 
i.e. an exemption from scme duty, burden, 
altendance, or liability to which others are 
subject, or the power of sending for and 
examining all’ persons and things and the 
punishing all contempts committed against 
their authority. Both of toese-powers pro- 
ceed on the same grounds, viz., the necessity 
that the House of Commoas and the mem- 
bers thereof should in no way be obstructed 
in the performance of them high and im- 
portant duties, and that, if the House be so 
obstructed either collectively, or in the per- 
sons of the individual members, the remedy 
should be in its own hands, and immediate 
without the delay of resorting to the ordi- 
nary Tribunals of the country. Hence 
liberty of speech within the walls of the 
House, freedom from arrest, and from some 
other restrains and duties during the sitting 
of Parliament, and for a reasonable time 
before and after its sitting (with the excep- 
tion of treason, felony, and breach of the 
peace), which, although the privileges, pro- 
perly so styled, of the individual members, 
are yet the privileges of the House.” 
and again as under :— 

“Privileges, that is, immunities and safe- 
guards, are necessary for -he protection of 
the House of Commons, in the exercise of 
its high functions. All, the subjects of this 
tealm have derived, are deriving, and I trust 
and believe will continue to derive, the great- 
est benefits from the exercise of those func- 
tions. All persons ought te be very tender 
in preserving to the House all privileges 
which may be necessary for their exercise, 
and to place the most imp-icit confidence in 
their representatives as to fhe due exercise 
of those privileges. But power, and especial- 
ly the power of invading the rights of others, 
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is a very different thing. It is to be regard- 
ed not with tenderness, but with jealousy; 
and, unless the legality of it be most clearly 
established, those who act under it must be 
answerable for the consequences.” | 


(See cases in Constitutional Law by D. L. 
Keir and F. H. Lawson, 5th Edition, p. 270 
at p. 282.) 


21-A. These observations make it clear 
that the powers claimed by. the House of 
Commons‘ and its members, properly styled, 
are the privileges of the House and its mem- 
bers. These privileges are available to a 
person so long as he remains a member of 
the House and cannot be regarded as funda- 
mental rights. This is equally true about 
the Parliament and its members and the 
State Legislatures and their members in our 
country. For, the Union Constitution and 
State Constitution are both based on the 
British Model. In fact, the Supreme Court 
has expressly laid down in Ananda Nambiar’s 
case (AIR 1966 SC 657) that the totality of 
the rights claimed by a legislator are privi- 
leges and cannot claim the status of funda- 
mental rights. In that case, the petitioner 
was a member of the Parliament. He was 
detained by virtue of an order passed under 
Rule 30 (1) (b) and (4) of the Defence of 
India Rules, 1962 by the Govt. of Madras. 
The petitioner challenged the order of deten- 
tion. It was argued on his behalf by Mr. 
Setalvad that in so far as R. 30 (1) (b) per- 
mits a member of Parliament to be detained, 
it contravenes the constitutional rights of 
members of Parliament. He urged thata 
member of Parliament like a member of — 
any other State Legislature has constitutional 
rights to function as such member and to 
participate in the business of the House to 
which he belongs. He is entitled to attend 
every session of the Parliament, to take part 
in the debates and to record his vote so long 
as he is qualified to be such member. No 
law could validly take away his right of 
function as such member. He urged that 
the right to participate in the business of the 
legislative chamber to which he belongs is 
the constitutional right of a legislator and 
that this constitutional right could be regard- 
ed as his fundamental right and that inas- 
much as the relevant rule authorising the 
detention of a legislator prevents him from 
exercising such right, the rule was invalid. 
The Supreme Court dealt with this argument 
at length and concluded (at p. 664) :— 

“We are, therefore, satisfied that on a 
close examination of the articles on which 
Mr. Setalvad has relied, the -whole basis of 
his argument breaks down, because the rights 
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which he calls ‘constitutional rights are rights © 


accruing to the members of Parliament after 
they are elected, but they are not constitu- 
tional rights in the strict sense, and quite 
clearly, they ate not fundamental rights at 
all. It may be that sometimes in discussing 
the significance or importance of the right 
of freedom of speech guaranteed by Arti- 
cle 105 (1) and (2) it may have been describ- 
ed as a fundamental right, but the totality 
of rights on which Mr. Setalvad relies can- 
not claim the status of fundamental rights 
at all, and fhe freedom of speech on which 
s0 much reliance is placed is a part of the 
privileges falling under Article 105, anda 
plea that a breach has been committed of 
any of these privileges cannot, of course, be 
raised in view of the decision of the Com- 
mittee of privileges of the House of Com- 
mons to which we have just referred. Be- 
sides, the freedom of speech to which Arti- 
cle 105 (1) and (2) refers, would be available 
to a Member of Parliament when he attends 
the sessions of the Parliament. If the order 
of detention validly prevents him from at- 
tending a session of Parliament, no occasion 
arises for the exercise of the right of freedom 
of speech and no complaint can be made 
that the said right has been invalidly in- 
vaded.” . 


22. The decision turned on Art. 105 (1) 
and (2) of the Union Constitution which 
applies to Parliament and its members. Arti- 
ele 105 (1) and (2) is in pari 
Section 72 (1) and (2) of the State Constitu- 
tion which applies to our State Legislature 
and its members. Therefore, it must be held 
that the powers claimed by our legislators 
under Section 72 are the privileges of the 
Houses of Legislature and its members and 
cannot be regarded as fundamental rights. 
A fortiori the right of speech of a legislator 
in the Legislature is not a fundamental right. 

22-A. For the contrary view, reliance was 
placed on behalf of the petitioner on the 
decision of the Supreme Court in M. S. M. 
Sharma v. Sri Krishna Sinha (AIR 1959 SC 
395) andthe opinion of the Supreme Court in 
regard to a special reference under Art. 143 
of the Constitution of India (AIR 1965 SC 
745). In Sharma’s case (supra) the factual 
position was that the petitioner was the 
editor of an English daily newspaper called 
the ‘Searchlight? of Patna. He was called 
upon by the Secretary of the Patna Legisla- 
tive Assembly to show cause before the 
committee of privileges why action should 
not be taken against him for the breach. of 
privilege of the Speaker of the Assembly 
because he had published a speech delivered 
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in the Assembly by a particular member, 
portions of which had been directed to be 
expunged by the Speaker. The Editor mov- 
ed the Supreme Court under Art. 32 of the 
Union Constitulion. His contention was 
that the notice and the proposed action con- 
travened his fundamental right to freedom 
of speech and expression ‘under’ Arti- 
cle 19 (1) (a). The claim was resisted by 
the House by relying on Art. 194 (3). The 
auestion arose as to what is the effect of the 
inter-action of Art 19 (1) (a) and Art, 194 
(3). assuming that the alleged privilege had 
been proved and was included in the latter 
part of Art. 194 (3). While dealing with the 
question, the Supreme Court held that the 
freedom of speech end expression conferred 
on a legislator under Art. 194 (1) stands on 
a higher pedestal than the freedom of speech 
and expression guaranteed to a citizen under 
Article 19 (1) (a) and that. the provisions of 
Article 19 (1) (a) which is general must yield 
to Art. 194 (1) and the latter part of its 
Cl. (3) which are special. Thys, the case is 
an authority for the proposition that the 
legislator’s freedom of speech in the Legis- 
lature is separate and independent of Arti- 
cle 19 (1) (a) and cannot be regarded as an 
integral part of the freedom of speech and 
expression guaranteed to him as a citizen 
under the said Article. 


23. In the matter of reference under 
Article 143 of Union Constitution (AIR 1965 
SC 745) (supra), Article 194 (3) again fell 
for consideration by the Supreme Court. 
While dealing with this question, the Court 
as well referred to Cl. (1) of Art. 194 and 
observed (at p. 760) :— 


“Clause (1) makes it clear that the freedom 
of speech in the Legislature of every State 
which it prescribes, is subject to the provi- 
sions of the Constitution, and to the rules 
and standing orders, regulating the procedure 
of the Legislature. While interpreting this 
clause, it is necessary to emphasise that the 
provisions of the Constitution subject to 
which freedom of speech has been conferred 
on the legislators, are not the general provi- 
sions of the Constitution but only such of 
them as relate to the regulation of the pre- 
cedure of the Legislature. The rules and 
standing orders may regulate the procedure 
of the Legislature and some of the provi- 
sions of the Constitution may also purport 
to regulate it; these are, for instance, Arti- 
cles 208 and 211. The adjectival ‘clause 
“regulating the procedure of the Legislature” 
govern both the preceding clauses - relating 
to “the provisions cf the Constitution” ‘and 
“the rules and ‘standing orders”: Therefore, - 
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clause. (t) confers on the Jegislators speci- 
fically the right of freedom >f speech subject 
to the limitation. prescribed by its first part. 
It would thus appear that ty making this 
clause subject only to the specified provisions 
of the Constitution, the Ccnstitution-makers 
wanted to make it clear that they thought it 
necessary to confer on the legislators free- 
dom: of speech separately, and in a sense, 
independently of Art. 19 (E (a). If all that 
the legislators were entitled to claim was the 
freedom of speech and expzession enshrined 
in Art. 19 (1) (a), it would have been un- 
necessary to confer the sam2 right specifical- 
ly in the manner adopted ty Art. 194 (1), 
and so, it would be legitimete to conclude 
that Art. 19 (1) (a) is not one of the provi- 
sions of the Constitution waich controls the 
first part of clause (1) of Art. 194.” 


24. These observations cannot be treated 
as an authority for the preposition that the 
tight of speech conferred >n .a_ legislator 
under Art. 194 (1) is a fundamental right 
merely because the Court seys that the free- 
dom of speech enjoyed by a legislator on 
the floor of the House stands on a higher 
pedestal than the right of speech and expres- 
gion guaranteed to a citizzn under Arti- 
cle 19 (1) (a). 


25. In the circumstances stated above, the 
decisions in the casesof Sharma (AIR 1959 
SC 395) and reference under Art. 143 (AIR 
1965 SC 745) (supra) cannot be treated as 
authorities for the view that the legislator’s 
right of speech in the Legislature is a funda- 
mental right. In any event, -he later decision 
in the case of Ananda Nambiar (AIR 1966 
SC 657) (supra) has set at-rest any specula- 
tion. that one could make ñ the matter on 
the basis of these decisions and it has been 
categorically laid down that the totality of 
the rights claimed by a legslator including 
the right to speak on the flaor of the House 
are, merely privileges although such privi- 
leges may be in the case of right to speak 
on the floor of the House stand on a higher 
pedestal than such right guaranteed under 
Article 19 (1) (a) to the citizens generally. 
It necessarily follows that the freedom of 
speech enjoyed by a legislator on the floor 
of, the House is not a furdamental right 
much less, a fundamental rizht guaranteed 
under Art. 19 (1) (a) of the Constitution, 

:26. The conclusion is stpportable even 
op the basis of Art. 19 (1) (a)... The freedom 
of. speech and expression guaranteed . under 
Article 19 (1) (a) is not absclute, that is, it 
does not give a citizen a right to say any- 
thing he chooses, at any time, at any place, 
regardless of circumstances. . Apart. from the 
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reasonable restrictions that the. State mey 
impose under Art. 19 (1), (2), the right - 
subject to inherent restraints based sine 
the principle that in a civil society the mem- 
bers shall respect the rights of each ‘other 
and that each member -shall so exercise his 
right that he does not cause any injury to 
the right of another. Thus there is‘no funda- 
mental rights for anyone to use the private 
premises of another person or public pre- 
mises dedicated to a specific use for the 
exercise of his right of freedom of speech 
and expression. A fortiori, there is no fun- 
damental right for any one to speak within 
the walls of the legislative chamber, being 
the premises dedicated to the transaction of 
parliamentary business by the members of 
the Legislature. Article 19 (1) does not at- 
tach any special right or privilege to a legis- 
lator as distinguished from the members of 
the public. The freedom of the legislator is 
the freedom of any other citizen and to 
whatever lengths the other citizens in gene- 
ral may go, so also may the. legislator, but 
apart from anything else, his right is no 
other and no higher. It necessarily follows 
that, under Art. 19 (1) (a) a legislator has 
no fundamental right of speech in the Legis- 
lature. If that be so, the restriction on the 
legislator’s right of speech in the Legislature 
cannot be treated as a restriction on the fun- 
damental right guaranteed to him under Arti- 
cle 19 (D) (a). 

27. .To the view expressed above, support 
is lent by the decision of the Supreme Court 
in Railway Board, New Delhi v. Niranjan 
Singh (AIR 1969 SC 966). In that case the 
question arose whether the direction given 
by the General Manager, Northern Railways 
to the effect that no meetings shall be held 
by the employees’ union within the railway 
premises was violative of Art. 19 (i) (a). 
The Court replied the question in the nega- 
tive and held (at p. 970) :— , 

“There. is no fundamental right for any- 
one to hold meetings in government premises. 
The fact that those who work in a public 
office can go there does not confer on them 
the right of holding a meeting at that office 


even if it be the most convenient place to 


do so. The fact that the citizens of the 
country have freedom of speech, freedom 
to assemble peaceably and freedom to form 
associations or unions does not mean that 
they can exercise those freedoms in whatever 
place they please. The exercise of those 
freedoms will come to an end as soon as the 
right of someone else to hold his . property 
intervenes. Such a limitation is inherent in 
the exercise of those rights. The validity of 


-. that- limitation .is not:.to be -judged -by the tests : : 
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prescribed by sub-arts. (1) and (3) of Arti- 
cle 19. In other words the contents of the 
freedoms guaranteed under Cls. (a), (b) and 
(c) do not include the right to exercise them 
in the properties belonging to others.” 


28. For the contrary view, reliance has 
been placed on behalf of the petitioner on 
the decisions of the Supreme Court in 
Kameshwar Prasad v. State of Bihar (AIR 
1962 SC 1166) and O. K. Ghosh v.. E. X. 
Joseph (AIR 1963 SC 812). In these cases 
the Supreme Court has held that a -person 
does not lose his fundamental right by join- 
ing the Govt. service. But that is not the 
same thing as saying that a Government ser- 
vant has a fundamental right of speech in 
the Legislature. Therefore the decisions are 
not helpful to the petitioners. 


29. That takes me to the second conten- 
' tion. of the learned counsel that the impugn- 
ed section violates the fundamental right of 
the petitioner guaranteed under Art. 19 (1) (c) 
which is the right to form association ‘oF 
unions. His argument is that the impugned 
section abridges the petitioners’ right to 
withdraw his membership of the political 
party to which he belongs and, so viewed, it 
restricts .his freedom of dissociation which is 
an integral part of the freedom of association 
guaranteed under Art. 19 (1) (c). To me, it 
appears that the argument is not well con- 
ceived. The impugned section does not pre- 
vent the petitioner from withdrawing his 
membership of a political party but it only 
lays down that he shall not continue as a 
legislator if he withdraws his membership 
of the political party to which he is attach- 
ed. Thus, what the impugned section really 
does is that it takes away the right to conti- 
nue as a member of the Legislature. View- 
ed in this light, the impugned section cannot 
be invelidated. For, there is no fundamental 
right in any person to continue as a member 
of the Legislature, 
candidate for the election and the right to 
continue as a member after such election is 
a statutory right which can be validly and 
reasonably taken away by a statute: (A) 
Jamuna Prasad Mukhariya v. Lachhi Ram, 
AIR 1954 SC 686; (B) Sakhawant Ali v. State 
of Orissa, ATR 1955 SC 166; (C) Ebrahim 
Sulaiman Sait v. M. C. Mohammed, AIR 
1980 SC 354 at p. 357. 


39. Even if it is taken that the impugned 
section restricts the right of the petitioner 
to withdraw his membership of a political 
party, the restriction cannot be treated as a 
fetter on his right of dissociation assuming 
that such right is an inalienable part of right 
of association guaranteed under Art. 
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{c}. I say so both on principle and authority. 
It will be noticed that the impugned section 
nowhere compels.a person to become a mem- 
ber of any political party. He is entitled to 
join or not any political party at his choice. 
If he once joins it, he is also entitled to 
withdraw his membership at his choice and 
the only impediment in his way is the. fact 
of being a member of the Legislature. 
Until he continues to be a member of the| 
Legislature, he cannot resign the membership 
of his party without being prepared to 
This might create 
a difficulty in the matter of a person being 
able to resign the membership of a political 
party, but that does not mean that there is 
an absolute restriction on his right of resig- 
nation. Accordingly it cannot be said that 
the impugned section interferes with the 
right of association guaranteed to the peti- 
tioner under Art. 19 (1) (c). 


31. To this view, support is Jent by the 
decision of the Supreme Court in Ch. Tika 
Ramji v. State of U. P. (AIR 1956 SC 676). 
In that case the U. P. Sugarcane (Purchase 
and Supply) Act, 1953 and the notifications 
dated 29-9-1954 and 9-11-1955 issued there- 
under were challenged. The notification 
dated 27-9-1954, issued in exercise of the 
powers conferred by Section 16 of the Im- 
pugned Act ordered that where no less than 
3/4th of the cane growers of the area of 
operation of a cane growers co-operative 
society are members of the society, the oc- 
cupier of the factory for which the area is 
assigned shall not purchase or enter into 
agreement to purchase cane grown by cane 
growers except through such cane growers 
Co-operative Society. It was contended that 
the impugned Act and the notification dated 
17-9-1954 violated the fundamental rights 
guaranteed under Art. 19 (1) (c). It was 
urged that the cane growers co-operative 
societies were not voluntary organisations but 
the cane grower was compelled to become a 
member of the society before he could sell 
his sugarcane to a factory, The Supreme 
Court repelled the argument. as fallacious. 
The Court observed (at p. 709): 


“The whcle fallacy in the argument urged 
on behalf of the petitioners lies in this that 
it ignores that there is no compulsion at all 
on any cane grower to become a member 
of the Cane Growers’ Co-operative Society.” 
and then again as under (at pp. 710-711) :— 


“There is also another fallacy in their 
argument and it lies in ignoring that no 
cane grower is prevented from resigning his 
membership of a Cane Growers’ Co-opera- 
tive Society. These are voluntary organisa- 
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tions which a cane grower is entitled to 
` join or not at his choice. Tf he has once 
joined it he is also entitled to resign his 
membership at his choice and the.only ob- 
stacle to his right of resignation, as has been 
laid down in the bye-laws vf the society, is 


the fact of his being indebted to the socizty, ` 


or the fact of his being a surety for debt tue 
by another member of the society. 


Until these debts are discharged and also 


until the crushing season during which the. 


Cane Growers’ Co-operative Society has en- 
tered into an agreement with the occupier of 
a factory is over, a member of a society 
cannoi resign his membership. These re- 
strictions do not fetter his right to. resign 
his membership of the society. If he became 
a member of the society he is bound by the 
bye-laws of the society and can only resign 
his membership after fulfilling all the cordi- 
tions which are laid down in the bye-lewa 
of the society. | 

The cane grower, moreover, is not prevent- 
ed absolutely from selling bis sugarcane. 
The only person to whom he cannot sell his 
sugarcane is the owner of a factory but frat 
does not prevent him from selling his sugar- 
cane to any other person or for any other 
purpose, e.g. the manufacture or production 
of gur or rab or khandsari of any variety of 
product other than sugar. 

There may be of course difficulties in “he 
matter of his being able to sell the same in 
that manner but that does not mean that 
fhere is an absolute restriction on his power 
of disposal of his goods unless, and until he 
becomes a member of a Came Growers’ Co- 
operative Society. He is at perfect liberty 
not to become a member of a Cane Growers’ 
‘Co-operative Society if he chooses not fo 
do so and no power on earth can compel 
him to become such a member. 


Just as he is not bound to become a mem- 
ber of a Cane Growers’ Co-operative Society 
he is equally not bound to offer his sugar- 
cane for sale to the occupier of a factcry 
even if he happens to be a cane grower 
within the area reserved for that factory. 
His freedom in that behalf i absolutely un- 
restricted and we do not see how it can be 
urged that the provisions of the impugned 


Act and the notification dat2d 27-9-54 are . 


violative of his fundamental right under 
Article 19 (1) ©} of the Constitution.” 

32. Applying the principle of this desi- 
sion in fhe present case, the restriction plac- 
ed by the impugned section cannot be treat- 
ed as 2 fetter on the right of dissociation 
guaranteed under Ast. fF (3) fe). 


Mian Bashir Ahmad v. State (FB) 


J. & K. 39 


33. For the reasons abovementioned, I; 
hold that the impugned section does notl 
violate any of the rights of the petitioner! 
guaranteed under Art. 19 (1) (a) and 19 (1) 


(c) of the Union Constitution, The fi 
ground of attack fails. ' 

34. Equally untenable is the second 
ground of attack based on Ar: 14 of the 


Union Constitution. Article 14 forbids class 
legislation but does not forbid reasonable 
classification for the purpose of law. In 
order to pass the test of reasonable classifi- 
cation two things must co-exist, namely 
(1) that the classification must be founded 
upon an intelligible differentia which distin- 
guishes persons or things that are grouped 
together from those Ieft out of the group 


‘and (2) that the differentia must have rational 
relation with the object sought to be achiev- 


ed by the legislation in question. 


35. The object and purpose of the im- 
pugned section is to curb the evil of political 
defections which are induced by lure for 
position, power and other forms of corrup- 
tion. The classification is of the legislators 
who belong to recognised political parties 
or groups and play this game of defection 
either by changing their loyalty or by voting 
against the policy sponsored by their own 
party or group in the Legislature. Thus the 
classification has a rational and reasonable 
relation with the object and purpose sought 
to be achieved by the impugned section. It 
cannot be said to be arbitrary, fanciful or 
irrational. 


36. For the petitioner it was contended 
that the classification is under-inclusive and 
renders the impugned section discriminatory. 
It was urged that this classification excludes 
independent members irrespective of the fact 
whether they were returned with or without 
the support of any political party. It was 
further urged that the classification also ex- 
cludes members belonging to the political 
parties or groups which are not recognised 


parties or groups. In this context it was 
contended that the impugned section does 


not treat the similarly situated. persons simi- 
larly and thus violates the mandate of Arti- 
cle 14 that Hike persons must be treated in 
like manner. The argument might appear 
to be attractive, but fested on the ‘anvil of 
the law faid down by the Supreme Court it 
cannot hold good. The Supreme Court has 
said more than once that the classification is 
2 matter of legislative judgment and unless 
it is arbitrary and fanciful, the Court can- 
not intervene. The Legislature is free to 
recognise the degrees of. harm and confine 
iis restrictions toe those cases where the need 
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is deemed. to be . clearest... There is no 
doctrinaire requirement that the legislation 


should be all- embracing. (A) Sakhawant 
Ali v. State of Orissa (AIR 1955 SC 166); 
(B) Ram Krishna Dalmia v. $. R. Tendolkar 
(AIR 1658 SC 538); (C) State of Gujarat v. 
Shri Ambica Mills Ltd. (AIR 1974 SC 1300) 
and (D) In Re Special Courts- Bill of 1978 
(AIR 1979 SC 478). The piecemeal approach 
to a general problem permitted by under- 
- inclusive classification would be justified 
when it is considered that legislation dealing 
_ with such problems is usually an experi- 
mental matter. It is impossible to tell how 


successful a particular approach may be, 


what dislocation might occur, what evasions 
might develop, what new evil might be gene- 
rated in the attempt ........ (State of Guja- 
rat v. Shri Ambica Mills Ltd. 
SC 130G at p. 1313)). 


37. It cannot be gainsaid that in enacting 
the impugned legislation, the State Legisla- 
ture has taken a pioneering step. The legis- 
lation seeks to deal with political activity 
and the Legislature could well foresee that 
this move would evoke a mixed reception, 
as happened when attempts at a similar 
legislation. were made at the Centre and, as 
such if the Legislature did not think it pro- 
per to bring within the purview of the im- 
pugned section each and every segment of 
ithe legislators, it cannot be said that there 
‘was no fair reason for the inclusion of some 
and the exclusion of others. In any case it 
is a matter of common knowledge that the 
legislaters belonging to the category of in- 
dependents or to the category of unrecognis- 
ed partes or groups have never posed any 
problem in our State in so far as political 
defecticns are concerned. The State Legis- 
lature could ill afford to refuse to recognise 
this factor. It is here that the principle that 
a statute must be presumed to be constitu- 

tionally valid until the contrary is proved 
` assumes importance. and the challenger. must 
be put to strict proof of the fact that inde- 
pendent members and members of unrecog- 
nised parties or groups too had indulged in 
the game of defection in our State. . There 
is. howzver, no such evidence avaiable on 
the file. In the circumstances, the fact that 
the classification is under-inclusive would 
not render it arbitrary or unreasonable.. 

38. It was next contended that the classi- 
fication also suffers from: the vice of over- 
inclusion which renders it bad in law. It 
‘was urged that the classification purports: to 
.take in“bona’ fide dissenters,. that. is; persons 
-who might decide to -oppose their party on 
. grounds: of conscience, :It. was, further -urged 
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that classification also includes breakaway par- 


‘ties or- groups even where such parties or - 


groups have dissociated themselves from the 
parent body for bona fide reasons asfor ex- 
ample where the parent body is following un- 
democratic policies. On this premise it was 
contended. that the. classification takesin cate- 
gories of persons who do not stand on the 
same footing as those covered by the im- 
pugned section and the result is that the 
‘classification does not only include those 
who are similariy situated with respect to the 


purpose of the impugned section but others 


as well who are not so situated and that this 


‘is what Article 14 does not countenance. 


Here again the argument might appear to 
be atiractive but i¢ does not stand scrutiny. 
It is a well settled principle of law that 
classification need not be constituted by any 
exact or scientific exclusion or inclusion of 
persons or things. The Courts should not 
insist on elusive exactness or apply doctri- 
niare test for determining the validity of 
classification in a given case. (in Re. Special 
Courts Bill 1978: AIR 1979 SC 478, some 
hardship is bound to occur peripherilly in 
any mode of classification and a few hard 
cases cannot guide the Court in upsetting 
the legislative compartmentalisation (B. 
Banerjee: v. Smt. Anita Pan, AIR 1975 SC 
1146). These principles are applicable with 
greater force in the present case. Hers, 
legislation is intended to deal with. evils of 
political defections which pose a peril to the 
Constitution. Can it be said with an amount 
of force that any such legislation can be 
efficiently enforced without a few genuine 
dissenters being hit in the process? “Should 
the Court’s attitude be that the State should 
either leave out all genuine dissenters or else 
not act at all? I say, certainly not. In my 
opinion any effort to strike at the evil should 
not be hindered by the -consideration that 
the exercise demands some price because- in 
every crusade for a cause, there are bound 
to be martyrs. Perhaps there can be no 
greater cause than the cause intended to-be 
served by the impugned legislation, namely, 
the eradication of the evil of defection. 


Dealing with the subject of Defections, Sh.- 


H. M. Seervai, a noted jurist, has said: 


_ “First in 1971 ‘and then in 1978 the pre- 


gent writer pointed ont the grave threat 
Which defections posed to the working’'of 
our free democratic Constitution. At that 
time defections had not invaded .the Union 
so as to “topple” the Union Ministry. But 
‘the. defections which brought about the fall 
of the. Janata : Government and, in.the end, 


-sled to the dissolution of - Parliament, -- have 


ALR 
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posed the gravest problem which India has 
faced after. the Emergency. In 1977 the 


‘most urgent task was to remove the injuries. 


inflicted on our Constituticn by Amendments 
passed during the Emergency and to streng- 
then the barriers against the abuse of power 
which took place during the Emergency. 
The Janta Government has accomplished 


. that task. The most urgent problem to be 


solved in 1979 is to put am end to ‘defec- 
tions’, for otherwise the survival of. our free 
Constitution will be in peril. 


Ali political parties which are hurt by 
‘defections’ cry out loudly to prevent it by 
law. Political parties in power, which hope 
to gain by defections, have taken no active 
steps to wipe out defections. The anti-de- 
fection Bill introduced b» Mrs. Gandhi's 
Government failed to pass into law. The 
anti-defection Bill introduced by the Janata 
Govt. was dropped. It had been opposed 


by some of the Government's supporters as ` 


*Anti-democratic’. 

Those who by their defection brought 
down the Janta Party Govt.. which they 
were elected to support do not like to be 
branded as ‘defectors’. Some of them claim 
that there is a difference between a defec- 
tion and a split. Others argue that they are 
not defectors but defenders’ of democracy, 
The claim to bring down Governments by 
large scale defections in the name of demo- 
cracy requires close examiration. A detailed 
discussion of the problem is outside the 
scope of this book, and tae following brief 
account must suffice. 


“Defection” is defined as . “falling away 
from a leader, party, religion or duty, deser- 
tion, especially to another . country etc.” 
(Concise: Oxford Dictionary, 6th Edn.). The 
fact that to serve their own interests, poli- 
ticians defined defection in defection Bills 
so as to exclude “a split” does not alter the 
meaning of the word. Put in plain language 
the. definition of ‘defection’ given in the Bill 
means.: if a small number of M. Ps. desert 
their party they become defectors who must 
be subjected to pains and penalties; 


this grand scale desertion 
ceases to be desertion. Bu: ordinarily, Gov- 
ernments are not ‘toppled’ by a small num- 
ber of defections but by a large number of 
the members.of a party leaving it and/or 
going over to the party.to which they had 
been opposed. This is the evil which must 
be eradicated in our country. ‘For in India 
it is very rare for the members of a party 


to leave it because. of cormscientious change . 
_ Of, opinion.. 


Defections in. India generally 
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ment and to degrade public life. 


but if. 
a large number of M. Ps. desert their party — . 
_ gay 20 per cent — 
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take place because -political support. is sold 
for money or for promise of ministership 
or public office, and the defector may defect 
again for more money and promise of more 
important ministerships. or public office. In 
short, it is an odious form of Poe cor 
ruption.” 

and again as under :— 

“The kind of defections which have taken 
place in India in the States from 1967 to- 
date and which have taken place in the 
Union in 1979 have not the remotest resem- 
blance to loyalty to great causes.” - 

(See Constitutional Law of India, Second 
Edition, Vol HI by H.. M. Seervai at pages 
1831 to 1835.) 

39. These passages and, more so, the 
material, which I have already adverted to, 


-bear ample testimony to the. fact that poli- 


tical defections in our country pose a serious — 
threat to the functioning of parliamentary 
democracy and the stability of the represen- 
tative Govts. in our country and it is not in 
dispute that the prevention and eradication 
of such defection is an objective worth 
striving for. Our State, acting through its 
legislative body, has taken a lead in achiev- 
ing this objective. Section 24 (G) was writ- 
ten in the election law. of the State because 


our Legislature knew from history that trans- 


fer of allegiance from one party to another 
tends to destroy the stability in the Govern- 
They also 
knew that the stability was too sacred, too 
holy, to permit its unhallowed perversion 
by change of loyalties. That is perhaps 
why the: present petitioners did not think it 
proper to oppose the law when it was pro- 
cessed in the Houses of the Legislature of 
the State. For, there is no evidence to that] . 
effect on the file and, as a matter of fact, 
the evidence is to the contrary. If for the 
purpose of achieving the desired objective, 
which even the petitioners themselves con- 
sidered to be’ sacred, and rightly so, the law 
has been enacted by the State Legislature 
which brings within its purview a small frac- 
tion of legislators, that should not havel. 
been ordinarily included in it, the law can- 
not be struck down as discriminatory, parti- 
cularly so, because it may not be possible} 
to have a law in any form which would 
effectively check political defections without 
causing some hardship. In the circumstances 
I am not.inclined- to agree with the learned 
counsel for the petitioners that the over-in- 
clusion should. be treated as a circumstance 
Vitiating the classification contemplated by 
the impugned section and that the same, 
should’ accordingly ii declared. as ‘violative of| 
Art. 14. . ons ahi 
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49. This brings me to the ground of 
attack based on S, 69 of the State Constitu- 
tion. Section 69 reads :— 

“69. (1) A person shall be disqualified 

for being chosen and for being a member of 
the Legislative Assembly or Legislative Coun- 
cil. — 
(a) If he holds any office of profit under 
the Govt. of India or the State Government 
or any other State Government within the 
Union of India, other than an office declar- 
ed by Legislature by law not to disqualify 
its holder; 

(b) If he is of unsound mind and -stands 
s0 declared by a-.competent Court; 

(c) If he is an undischarged insolvent; 

(d) If he is not a permanent resident of 
the State or has voluntarily acquired the 
citizenship of a foreign State, or is under 
any acknowledgment of allegiance of adher- 
_ ence to a foreign State; 

(e) If he is so disqualified by or under 
any law made by the Legislature. 

(2) For the purposes of this section, a per- 
son shall not be deemed to hold an office of 
profit under the Government of India, the 
State Gcvernment or any other Siate Gov- 
ernment within the Union of India, by rea- 
son only that he is a Minister, or a Deputy 
Minister.” 

41. Ht has been urged that inasmuch as 
the grounds of disqualification specified in 
clauses (a) to (d) of sub-section (1), all in- 
volve, as the learned counsel put it, “‘mis- 
conduct or blameworthy conduct of perso- 
nal nature on the part of the member of the 
Legislature”, the general words of clause (e) 
must, or the principle of ejusdem generis, 
be restricted to misconduct or blameworthy 
conduct of which a member of the Legisla- 


ture has been guilty in his personal capacity. — 


It was further urged that, so considered, the 
disqualification prescribed under the impugn- 
ed section does not fall within the purview 
of Sec. 69 (1) (e). The argument is entirely 
misconceived. In the case of Rajasthan 
State Electricity Board, Jaipur v. Mohan 
Lal (AIR 1967 SC 1857), the Supreme Court 
has held {at p. 1858) :— 

“To invoke the application of ejusdem 
generis rule there must be a distinct genus 
or category. The specific words must apply 
not to different objects of a widely differing 
character but to something which can be 
called a class or kind of objects. Where 
this is lacking, the rule cannot apply, There 
is no room for the application of the prin- 
ciple of ejusdem generis. In the absence of 
any mention of genus, since the mention of 
a single specie does not constitute a genus,” 
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- ejusdem generis. 
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42. It is difficult to suggest that there is 
a common genus running through clauses (a) 
to (d). Clause (a) is intended to cover in- 
firmities arising out of a conflict between|: 
interest and duty. Clause (b) takes care of 
mental incompetence. Clause (c) is founded 
upon financial incapacity. Clause (d) refers 
to disability. arising out of domicile. Thus, 
each clause is exhaustive of the kind of in- 
firmity to which it refers and there is hardly 
any room for the application of rule of 
Clause (e) must have its 
sway unhampered by anything contained in 
the preceding clauses. In this view, the im- 
pugned section cannot be said to fall outside 
the purview of Cl. (e). The ground of at- 
tack based on S. 69 of the State Constitu- 
tion must necessarily fail. 

43. Then comes the challenge based on 
Section 72 of the State Constitution. The 
argument is that inasmuch as the impugned 
section restricts lIegislator’s freedom of 
speech which includes the right to vote in 
the Legislature, it is ultra vires the provisions 
of Section 72 of the State Constitution. I. 
have already referred to S. 72 above and| 
held that the totality of rights including the 
right of speech in the Legislature claimed 
by a member of the Legislature are privi- 
leges of the House and its members. Such 
privileges accrue to. a person after he is 
elected and so long as he continues to bel. 
the member of the House of the Legislature. 
If pursuant to a law, which is otherwise 


valid, he incurs disqualification and, in con- 


sequence is prevented from attending or par- 
ticipating in the proceedings of the House, 
no complaint can be reasonably made that 
the said right has been taken away or abridg- 
ed in violation of Sec. 72 of the State Con- 
stitution. This is equally true about the 
impugned provision which, we have found, 
is otherwise a valid piece of legislation. 
Therefore, the impugned provision cannot 
be read as a law taking away or abridging 
the privilege of freedom of speech in the 
Legislature enjoyed by a legislator. 

44. Assuming that the impugned provi- 
sion impinges on fhe JTegislator’s freedom . 
of speech in the Legislature, then what it 
actually does is that it impairs the privilege 
of freedom of speech in the Legislature en- 
joyed by a member of the Legislature. The 
question arises as to what is the remedy of 
a Icgislator who does not like this privilege 
to be impaired by the Legislature? Can he 
come to the Court and ask for relief on the 
ground that the impugned law impinges on 
his privileges as a member of the Legisla- 
ture? In dealing with this question one can- 
not lose sight of the. fact that the dispute| 
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actually would be between the member of 
the Legislature on one side and his parent 
body, meaning thereby, the Legislature, on 
the other and the controversy would revolve 
round the question whetker the Houses of 
the Legislature have righf@y deprived them- 
selves and their members of the privilege 
reviously enjoyed by them. Can in such 
circumstances any Court and, in particular, 
High Court under Art. 226 take cogniz- 
ance of the dispute and zrant relief to the 
member of the Legislature against his parent 
institution. The reply must obviously be in 
the negative. For, if the Legislature denies 
itself and its members amy available privi- 
lege, the Court cannot step in and tell the 
Legislature why it has done so. This is a 
domesfic matter between the member and 
his parent House. The Court cannot adjudi- 
cate upon the validity of such action at the 
instance of a member of the Legislature and 
tell the Legislature that it had committed an 
illegality in what it had cone. His remedy 
lies elsewhere. He has ro locus standi to 
approach the Court for relief in this regard, 
more so, when he has been a party like the 
petitioners, as we are tok, to the decision 
approving the measure o2 the floor of the 
House. Therefore, viewed from any angle, 
the challenge based on S. 72 must fail. 












45. Finally comes the challenge that the 
impugned section is destructive of the basic 
structure of the State Constitution and con- 
sequently void and ineffeccual. Dealing with 
this item of challenge, learaed counsel for the 
petitioner read out and larer on supplied the 
following written note of submissions :-— 


“The whole constitutional philosophy con- 
` tained in our Constitution is that it is the 
individual citizen who is to be. elected as a 
legislator. It is significant that. our Constitu- 
tion recognises no party. It recognises an 
independent citizen and erables him. subject 
to certain well-known heads of personal dis- 
qualifications to contest an election and 
thereafter enter the legislacure. On entering 
the legislature, he has to take an oath of 
allegiance to the Constitutficn and further that 
he shall truthfully discharge his functions as 
a legislator. Thus~the whole emphasis is 
that every legislator who 5 a citizen should 
discharge his duties, as Burke has said, ‘ac- 
cording to his conscience and good sense’. 
The duty of a legislator is -o his constituency 
and to his country. In the discharge of this 
duty, the conscience of the individual is su- 
preme. The Constitution .-hus honours the 
sanctity of thought and belief, to say as one 
chooses, to believe as one wishes to speak 
and vote what one thinks as right- are im- 


+ 
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attributes of our constitutional 
guarantees. Nay they are sine qua non for 
a free and open society. That is why the 
constitution gives a legislator the freedom 
of speech and expression —- he may utter 
what he likes — freedom of association — 
he may associate or disassociate himself with 
any one party or parties he likes. That is 
the true difference between the free and the 
open society which we cherish and a dictator- 
ship both on the left and the right. 

This provision therefore, cuts at the root of 
our free and open society. It deprives a 
legislator of his conscience in the name of a 
party discipline. There is no provision in 
the Act protecting a Legislator who acts ac- 
cording to his conscience, but contrary to the 
dictates, the mandate and whip of his party. 
The Act is thus patently against the basic 
frame-work of the Constitution which is a 
democratic, secular and socialist sovereign 
Constitution, The Act is both constitutionally 
and politically immoral. 

A party may bring forward a most un- 
democratic measure, a communal measure 
and yet he is obliged to vote for it. A mem- 
ber has no right to dissent. A member can- 
not vote against it or even abstain from it. 
Then to provide by law that he should 
vacate his seat is to kill his conscience. The 
Constitution envisages a free atmosphere 
wherein a legislator can operate freely and 
without fear. But the Act puts all the fear 
in a legislator in the name of the party. 

This is thus a battle between dictatorship 
and democracy. This is a battle between 
bossism and freedom of the legislator. There 
is a vast difference between a genuine Anti- 
Defection Act and the present Act which is 
designed and calculated to destroy the liber- 
ties and freedoms of the legislators. In order 
to sustain the challenge on these grounds, 
an Act musi exclude a vote on the ground of 
conscience fromthe disqualification. 

The objections on the ground of infringe- 
ment of equality clause also affect the basic 
structure of our Constitution.” 


46. It is well settled that no objection can 
be taken to the validity of an ordinary law 
on the ground that it purports to destroy or 
damage the basic structure of the Constitu- 
tion. (Smt. Indira Gandhi v. Raj Narain, 
AIR 1975 SC 2299). Therefore, the objec- 
tion that the impugned. section is destructive 
of the basic structure of the State Constitu- 
tion is not sustainable in law. 

47. As none of the grounds of attack has 
succeeded, I hold that the impugned S. 24-G 
is constitutionally valid. Coneequenuy both 
the writ petitions fail. n 
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- - 48. That takes me to the references made 
by the Speaker. I shall first deal with the re- 
ferences in respect of Mian Bashir Ahmad. 
His admitted case in the writ petition is that 
in the last general election held in the year 
1977 he was elected as MLA on the National 
Conference Ticket and that he has resigned 
from the National Conference and decided to 
join Cong-I. His case squarely falls under 
Cl. (a) of S. 24G. He has incurred dis- 
qualification for being a member of the State 
Legislative Assembly and I hold so. 


i 49. Next comes the case of Shri Malik 
Mohi-ud-Din. His case is that though he 
was returned on the National Conference 
ticket but, after his election as Speaker, he 
resigned from the National Conference Party 
and that this happened in the year 1977 
whereas the impugned provision was enacted 
in the year 1979. This raises a question of 
fact which needs investigation. Consequently 
no ordérs can be passed in regard to the 
. Speaker’s reference in his case so long as 
such investigation is not made. The investi- 
gation would depend upon-the evidence ad- 
duced by the parties. Obviously, it will not 
be possible for this bench to undertake that 
task. Therefore, the matter should properly 
be left to be dealt with by an appropriate 
bench. This also disposes of CMP No. 468/81 
whereby Sh. Malik Mohi-ud-Din had prayed 
that the reference made by the Speaker in 
his case being CMP No. 132/80 be delinked 
from the writ petitions and that he should 
be given a reasonable opportunity to meet 
the case set out in the reference against him. 
The application shall be deemed to have been 
allowed. 
50. It was, however, contended that 
National Conference Party is not a recognised 
party in the sense contemplated by the im- 
pugned szction and ag such, defection from 
that party would not attract any disquali- 
fication. For this, reliance was placed upon 
the explanation appended to the said section. 
‘The explanation has been reproduced else- 
where in this judgment. For facility of re- 
. ference, however, I repeat it here as 
follows :— l 
“For the purposes of this. section political 
party means— = 
(i) A political party. classified as a re- 
cognised political party under any Jaw or any 
rule, regulation, order or notification having 
the force of law with respect to matters 
relating to, or in connection with, election to 
‘the Legislative Assembly or the Legislative 
Council of the State: ; 
(i) Ary othér political -party which is re- 
- cognised by the Speaker of the. Legislative 
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power 
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Assembly or, as the case may be, by the 


Chairman of the Legislative’ Council, as a 
Political party.” 

51. -Tbe argument was that 
Symbols (Reservation and allotment) Order, 
1968, under which the National Conference 
Party was classified as a recognised party, 
does not have -the force of law. In support 
of the argument, reliance was placed on the 
decision of the Calcutta High Court in Arun 
Chandra Ghose v. Union of India, (1967) 71 
Cal WN 799. In that case the controversy 


Election ` 


- 


turned on the previous symbol order of 1966- 


which has been superseded by the present 
order of 1968. It was contended that R. 5 
of the Conduct of Election Rules, 1961; under 


‘which the symbol order was issued, suffered 


from excessive delegation of the- legislative 
to the Election -Commission. The 
Court repelled the argument holding that con- 
duct of Election rules having been delibe- 
rated upon in Parliament as required by Sec- 
tion 169 (3) of the Representation of the 
People Act, 1951, became part and parcel of 
the Act and as such, it could not be said that 
the directions issued in the notification were 
issued in exercise of any power of delegated. 
legislation. In this view, it is impossible to 
hold thatthe notification doesnot have the 
force of law. The argument is self-defeating. 


52. In the result, writ petitions Nos. 319 
and 641 of 1980 fail and are hereby dismissed. 
The reference concerning Mian Bashir 
Ahmad, registered as C. M. P. No. 509 of 
1980, is answered in the affirmative and it’ is 
hereby declared that Shri Mian Bashir 
Ahmad has incurred disqualification for being 
a member of the State Legislature. The re- 
ference concerning Shri Malik Mohi-ud-Din, 


registered as C. M. P, No. 132 of 1981, shall 


be placed before an appropriate bench for 
hearing and disposal in the light of the ob- 
servations made in this judgment. The par- 
ties shall bear their own costs. 


Dr. ANAND, J. (Minority view):— 53. 
The legality and constitutional validity of 
S. 24-G of the J. & K. Representation of the 
People Act, 1957 which was introduced by 
the Jammu and Kashmir Representation of 
the People (Amendment) Act, 1979 has been 
called in question through -these petitions. 
The said provision reads as under: 


*24-G. Disqualification for being a mem- 
ber of either House of the Legislature — A 


-person shall be disqualified for being a mem- 


ber of the Legislative Assembly or thé Legis- 


. lative Council of the State: 


{a} If-he, having been elected as ‘such mem 


ber: voluntarily. gives up his membership of. 


~ 
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the: political party: by which he. was-set up as 


a-candidate in such -electior. or. of which he 


became -a member after such election. ` 
(b) If he votes or. obstains from voting in 
such House contrary to any direction or whip 


issued by such political party or by any per- 


son authorised by it in ths behalf without 
obtaining prior permission 2f such party ov 
person. i 

Explanation: for the pumpose of this sec- 
tion political party means : 

(i)a political party classified as a re 
cognized political party under law or any 
tule, regulation, or notification having the 
force of law with respect te matters relating 
to or in connection with election to. the 
Legislative Assembly or the Legislative Coun- 
cil of the State; 

(ii) Any other political perty which is re- 
cognised by the Speaker of the Legislative As- 
sembly or as the case may be by the Chair- 
man of the Legislative Council as a political 
party.” 


54. The petitioners have assailed the vires 


of the aforesaid section psincipally on the 
following grounds: 

(1) That this section is wtra vires of the 
Constitution of India as it cffends petitioners’ 
fundamental right of freedom of speech and 
expression guaranteed under Art, 19 (1) (a) 
and is not protected by Art. 19 (2) of the 
Constitution. . 

(2) That-it is also uncorstitutional as it 
violates petitioners’ fundamental right guaran- 
teed under Art. 19 (1) (c) of the Constitution 
of India and is not protected by Art. 19 (4). 

(3) That S. 24-G is also ultra vires Art. 14 
of the Constitution of India 


(4) That this section interferes with the 


Fights and privileges of the petitioner as a 


. legislator in violation of S. 72 of the Con- 


stitution of Jammu and Kaskmir and is there- 
fore, invalid and inoperative. 

(5) That the disqualificaticn introduced by 
S. 24-G is not of the same genus or species 
as is given in S. 69 (a) (d) of the J. & K. Cor- 
stitution and, therefore, is .mconstitutional. 


{6) That S. 24-G is ultra vires and void as 


it destroys the basic structure of the Constitu-. 


tion, 

55, he question being legal, the facts pale 
into insignificance, and in army case would be 
relevant for deciding the refzrences made by 
the Speaker of the Legislative Assembly only. 
Suffice it to say, that the petitioners are ag- 


grieved of the threat of disqualification on 


the grounds that they have voluntarily re- 
signed the membership of the political parties 
on whose ticket they were -lected as mem- 


bers after their election to tke Assembly ang - 
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bave thus: incurred: the disqualification: im- 
posed by the impugned legislation. 

56: Before taking up for consideration the 
challenge on the aforesaid grounds it would 
be desirable to notice the background in 
which the aforesaid provision came to be 
enacted. 


57. Political defections ——. leaving one 
political party and joining. another —— 
usually resorted to topple a. Government in 
power, became order of tae day and posed a 
grave challenge to the successful functioning 
of parliamentary democracy in the country, 
Such defections in some States assumed such 
alarming proportions that leaders of publie 
opinion, jurists and parliamentarians felt that 
if this evil was not checked, it would pose a 
serious threat to the survival of parliamen- 
tary democracy in the country. Whe choice 
was either to prevent defection by law or to 
insist on the political parties to agree fo a 
common code of conduct which would make 
it obligatory for the political parties not to 
confer any benefit on an individual defector. 
It was generally felt that defections were not 
a legal problem but related to political 
ethics. There was still another school of 
thought which felt that since in a parliamen- 
tary democracy political sovereign is the 
public, it is the public which should have the 
right to recall a legislator, who defected and 
with whose defection the constituency -was 
unhappy. Each of the alternatives had its 
plus and minus points but no cut and dry 
formula which should be in accord with the 
basic principles of democracy has so far been 
evolved in rest of the country, except -that a 
beginning has been made in this State by 


enacting the impugned legislation to prevent 


this evil by amending the Representation of 
the People Act, 1957. In the rest of the 


.. country, Constitution (Thirty Second Amend- 


ment) Bill, 1973 which inter alia provided fon 
disqualification of a defector against con- 
tinuing as a member of either Houses of 
Parliament was introduced as a Bill. How- 
ever, the said bill after discussion, did not 
mature into an Act, 


58. In our State as already said, a begin- 
ning has been made by enacting the impugned 
legislation and the statement of objects and 
reasons (for introducing S.. 24-G) as publish- 
ed in the J. & K. Government Gazette 
Part III dated 21-9-1979 reads: 


“Following the widespread concern over 
the problem of political defection it is pro- 
posed to amend the J: & K. Representation 
of the People Act, 1957 with'a view to dis- 


qualifying a defector. from oe a member - 


of the legislature. A a. 
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59. Thus, the statement of objects and 
reasons show that it is aimed at curbing the 
evil of political defections. Whether or not 
the Act can be said to have achieved the de- 
sired objective and whether or not the im- 
pugned piece of legislation can stand the test 
of constitutional validity is a different ques- 
tion. Mr. Soli J. Sorabji, the learned coun- 
sel for the respondents has styled it as a 
“most laudable” piece of legislation, though 
according to Mr. Bhandare, the learned coun- 
sel for the petitioner Malik Mohi-ud-Din, the 
laudability of the objective alone cannot 
cloathe the impugned legislation with con- 
stitutionality. According to him the direct 
consequence of the enactment is to curb and 
put unreasonable restriction on the exercise 
of the fundamental right guaranteed under 
Art. 19 (D (a) and Art. 19 (1) (c) of the.Con- 
stitution of India, by the Legislators, It is 
further urged by him that the mischief of the 
legislation also lies in what it permits rather 
than what it seeks to prevent. 


60. The State of Jammu and Kashmir, 
like any other State of the Indian Union has 
a parliamentary form of Government though 
unlike other States we have our own Con- 
stitution, but both in form and substance, its 
provisions are identical with the Constitution 
of Indic. However, the Constitution of the 
State is not contained only in “The Constitu- 
tion of Jammu and Kashmir, 1957” but also 
in the Constitution of India, in so far as it 
is applicable to the State. Since, the residents 
of the State are citizens of India, they have 
been guaranteed the fundamental rights con- 
tained ia Part I of the Indian Constitution, 
with the exceptions provided therein. 


61. Though a sound party system Ís 
essential for the stability of parliamentary 
democracy of a parliamentary form of Gov- 
ernment it is equally important to preserve 
the right’ of dissent, for in a democracy all 
problems are required to be decided by dis- 
cussion and adjustment of views. This right 
of dissent is essential in a democracy and any 
anti-defection Jaw which does not take into 
account the right of conscious dissent would 
not only be unconstitutional but would also 
be unethical and have no place in a demo- 
cratic set up. It would be in this background 
that we have to test the vires of the impugned 
legislation. l 

62. Xt is the extent of freedom of speech, 
in particular reference to a legislator, as 
guaranteed by Art. 19 (1) (a) of the Constitu- 
tion which would now require consideration. 

63. All citizens of India have the right of 
freedom of speech and expression under 
Art. 19 (1) (a) of the Constitution of India. 
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This right may, however, be subjected to rea- 
sonable restrictions in the interest of the ‘se- 
curity of the State friendly relations with 
foreign powers, public order, decency and 
morality and in relation to contempt of 
Courts, defamation and incitement to an 
offence’. The object of the right is to pre- 
vent public authorities assuming contro] over 
the mind of the public. Does a citizen lose 
this right on being elected as a legislator is 
the first important question which has a 
direct bearing on the case? 


64. The right to stand as a candidate and 
to contest an election is undoubtedly not a 
Itis a statutory right re- 
gulated by the statute itself andcan be exer- 
cised only onthe cenditions laid down in the 
said statute. The fundamental rights guaran- 
teed- under the Constitution have ro bearing 
on the statutory right to contest an election. 
While contesting the election, the candidate 
has to conform to the conditions laid down 
in the statute which gives him the right to 
contest elections. These conditions may even 
impinge on his fundamental rights but their 
validity, will have to be seen in the context 
of the constitutional provisions.. The restric- 
tions contained in fhe statute, for exercising 
the right of freedom of speech and expression 
while contesting an election have been held 
by the Supreme Court, in more than one 
cases, to be reasonable within the meaning 
of Art. 19 (2) of the Constitution. The Su- 
preme Court has opined that restrictions con- 
tained in the statute (Representaticn of the 
People Act) on the exercise of freedom of 
speech and expression, during an election, in 
the matter of making false allegations against 
rival candidates or making an appeal in the 
name of caste and community of the voters 
were reasonable restrictions within the mean- 
ing of Art. 19 (2) of the Constitution. In 
Jamuna Prasad Mukhariya v. Lachhi Ram, 
AIR 1954 SC 686 (at p. 688) it was pointedly 
observed : 


“Sections 123 (5) and 124 (5) are not ultra 
vires Art. 19 (1) (a) of the Constitution. These 
sections do not interfere with a citizen’s 
fundamental right to freedom of speech. 
These laws do not stop a man from speaking. 
They merely prescribe conditions which must 
be observed if he wants to enter Parliament. 


The right to stand as a candidate and con- 
test an election is not a common law right. 
It is a special right created by the statute and 
can only be exercised on the conditions laid 
down by the statute. The fundamental rights 
Chapter has no bearing on a right like this 
created by statute. Persons have no funda- 
mental right to be elected members of Parlia- 


_ permission of that person. 
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ment. If they want they must observe the 
rules. If they prefer to exercise their right 
of free speech outside these rules the impugn- 
ed sections do not stop then. These sections 
are not ultra vires”. : —_ 

65. ` According to Mr. Sorabji the restric- 
tions imposed by the impugamed legislation arë 
also of the same nature anc must be held to 
be redsonable. It is also urged by him that 
since no citizen has a right to speak or ex- 
press himself in the legislature, it follows that 
to speak or express oneself in the legislature 
is not a part of the fundamental right guaran- 
teed under Art. 19 (1) (a). amd since the legis- 
lator, before his election, did not possess the 
fundamental right to speak or express bim- 
self in the legislature, he carzied no such right 
with him, on his election to the legislature 
and, therefore, any curb on his right to speak 
and express himself in the kgislature, cannot 
be treated as any curb on his fundamental 
right under Art. 19 (1) (a) of the Constitu- 
tion. Reliance is placed by him on Railway 
Board, New Delhi v. Niranjan Singh, AIR 
1969 SC 966 and some other cases fo stress 
that the legislator does not carry with him 
his fundamental right of freedom of speech 
and expression, guaranteed under Art. 19 
(1) (a), to the legislature, or his election and 


‘that the freedom of- speech and expression 


that he enjoys in the legislature is a privilege 
given to him by the Constitrtion. E am afraid 
I cannot persuade myself to agree with 
Mr. Sorabji. . 

66. That a legislator of. this Stafe is a 
citizen of India is not a matter of doubt as 
indeed it cannot be. That, as a citizen, he 
has the guarentee of the freedom of .speech 
and expression under Art. f9 (1) (a) is also 
not in doubt. Does his election fake away 


_that right? The answer must be ‘No’: Till 


his election, in common with the other citi- 
zens, he could not exercise. hat right in the 
legislature. His election to the Assembly o# 
the Council, as the case may be, removed 
that fetter and unlike other citizens he acquir- 
ed the benefit and the privil2ge of exercising 
his rights under Art. 19 (1) (a) of the Com- 
stitution inside the House also. It is well 
seftied that the exercise of frndamental rights 
by a citizen has to be only to the extent, thaf 
the exercise of those rights does not infringe 
the fundamental rights of amy other citizen: 
for example a citizen is free to go on speak- 
ing everywhere but he shall sfop where the 
exercise of his right offends the right of an- 
other and he would have. ro right of free 
speech in somebody else’s hcuse, without the 
To put ft, df- 
ferently, ‘the right fo swing your arm in pub- 
lic comes to an end where another person's 
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nose begins’. It is not. that the right gets ex- 
tinguished ——— its exercise only gets restrict- 


ed. The judgment in Railway Board, New 
Delhi v. Niranjan Singh, AIR 1969 SC 966 
on which strong. reliance has been placed by 
Mr. Sorabji does not lay down, what the 
learned counsel urges this Court to hold. The 
Railway Board case (Supra) only dealt with 
the bar of exercise of the fundamental right 
{of association) in the property belonging to 
the Railway Board even though, the emplo- 


-yees of the Railway Board had the right of 


entry in the premises as they were working 
there. The prohibition imposed by the Board 
that no union meeting etc, shall be held in 
the property of the Railway Board was up- 
held and the Court opined that the employees 
could not exercise their. right of association 
in the property belonging to another and to 
which property their enfry was limited to a 
specific purpose viz. to go on work. 
This judgment does not say that the emplo- 
yees had no right to hold meetings —— it- 
only holds that the restriction to the exercise 
of that right, where it comes into conflict 
with the rights of other citizens is a valid re- 
striction. The restriction on the exercise of. 
a fundamental right in a particular place, not 
open to the citizen; would cease as. soon as: 
he acquires the right of entry in that parti- 
cular place and the privilege of exercising. 
his rights therein. The freedom of speech 
and expression under Art. 19 (1) (a) is a 
fundamental right ef a citizen and. remains 
with him throughout. It inheres in him and 
he carries it with him wherever he goes. He 
can exercise it everywhere: subject to the in- 
herent restriction that its exercise does not 
offend the rights of someone else. A refer- 
ence to the following observations of the Su- 
preme Court in AIR 1969 SC 966 (at pp. 969- 
70) (supra) would in this respect be profit- 
able : l 


“There is. no fundamental right for anyone 
to hold meetings in government premises. 
The fact that those who work in a public 
office can go there does. not confer on them, 
the- right of holding a meeting at that office 
even: if it be the most convenient place to do 
so. The fact that: the citizens of the country 
have freedom of speech, freedom to assemble 
peaceably and freedonr. to form associations 
or unions does sot mean: that they can ex- 
ercise those freedoms im whatever place they 
please. The exercise of those freedoms will 
come to an ead as soon as ths right of some 
one else to hold his property intervenes. Such 
a limitation is inherent im the exercise of those 
rights. The validity of that limitation is not 
fo be judged by the tests: prescribed. by sub= 
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the contents of the freedom guaranteed under 
Cis. (a), (b) and (c) do not include the right 
to exercise them in the properties belonging 
to others.” (Emphasis supplied) 
In my. opinion a legislator, in common’ with 
other citizens, has the freedom of speech and 
expression under Art, 19 (1) (a) but whereas 
in the czse of the other citizens, its exercise, 
in the legislature, is forbidden, that restric- 
tion is removed in the case-of a legislator, 
who by virtue of his election secures the 
right to enter the Legislature to perform his 
duties as a legislator, and for performing 
those duties he carries with him the right of 
freedom of speech and expression inside the 
House, to be: exercised there. This is ap- 
parent even from the provisions of S. 72 of 
the Constitution of Jammu and Kashmir. 
The said section provides: 

“Power, privileges, etc. of - the Houses of 
Legislature and of the members and commit- 
tee thereof.— (1) Subject to the provisions of 
this Constitution and to the rules and stand- 
ing orders regulating the procedure of the 
Legislature, there shall be freedom of speech 
in the Legislature. 

(2) Nc member of the Legislature shall be 
* liable to any proceedings in any court in re- 
spect of anvthing said or any vote given by 


him in the legislature or any committee there- 


of and ro person shall be so liable in respect 
of the publication by or under the authority 
of a House of the Legislature of any report, 
paper, votes or proceeding. — 

(3) In other respects, the powers, privileges 
and immunities of a House of the Legisla- 
ture and of the members and the committees 
of a House of the Legislature shall be such 
as may. from time to time be defined by 
Legislature by law, and until so defined, shall 
be those of the Parliament of India and of 
its members and committees. 

(4) The provisions of sub-sections (1), (2 
and (3) shall apply in relation to persons who 
by virtue of this Constitution have the right 
to speak in, and otherwise to take part in th2 
proceedings of a House of the Legislature or 
any committee thereof as they apply in re- 
lation to members of that Legislature.” 


. 67: Plain reading of S. 72 (1) shows that 
subject io restrictions imposed under the Cor- 
stitution or the provisions or rules and stanc- 
ing orders, regulating the procedure in tbe 


. Legislature, a legislator shall have the fres- 


dom .o7 speech and expression inside the 
House. . This section, therefore, removes the 
fetter. to the exercise of the freedom of speech 
and expression; in the preserved domain. of 
the legislature, in so far ás the legislators are 
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arts. (2) and (3) of Ast. 19. In other words’ 


teed rights under’ Art. 19 (1) (a). 


- stitution”. It 


ed by Art, 19 (2) of the Constitution, 
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concerned, while keeping the fetter intact for 
other citizens to the exercise of their guaran: 
It is for 
this reason that the said section enacts that 


even in that preserved domain there shall bej- 


freedom of speech and expression in so far 
as the members of the legislatures are con- 


cerned. The immunities and privileges under| 
Section 72 (2) of the Constitution of J. & K. 


are not qualified like the provisions of sub- 
section (1) by the words “subject to: the Con- 
shows that the immunities 
under S. 72 (2) of the Constitution are un- 
fettered. It would be, therefore, unfair and 
unrealistic to hold that the legislator as a class 
when he acts as such is excluded from the 
guarantee of fundamental rights, under part 
III of the Constitution of India. The free. 


` exercise of the freedom of speach and expres- 


sion inside the House, by the Legislator, is 
essential for the proper discharge of their 
duties, since, it is only by a free and frank 
discussion inside the legislature that proper 
decisions can be taken. Thus, in no case can 
it be held that the fundamental rights of a 


‘legislator are abridged during his membership 


of the House for ‘that would be doing viol- 
ence to the plain language of S. 72 of the 
State Constitution., The next question that 
arises for consideration is whether the re- 
strictions imposed by the impugned legisla- 
tion i.e. S. 24-G can be termed reasonable 
under Art. 19 (2) of the Constitution. ` 


68. Sub-cl (b) of S. 24-G (supra) provides 
that a legislator shall be disqualified for being 
a member of the legislature, if he votes op 
abstains from voting in such a House con- 
trary to any direction or whip issued by the 
political party (of which he is a member) of 
any person authorised by party or person. 
On the face of it, the provision of sub-cl. (b) 


of S. 24-G places restrictions on the exercise, - 
of fundamental right of speech and expres-: . 
sion, inasmuch as, the exercise of the right’ 


under Art. 19 (1) (a) is sought to be control- 
led by the political party or its whip and is 
not left to the conviction of the individual 
legislator. The direct effect of the provision 
is that the political party or its whip assumes 
control over the minds of the legislators. 
This undoubtedly. is. a restriction over the 
exercise of freedom of speech and expression 
by a legislator. If this restriction is protect- 
then 
and only then can it be said that sub-clause 
is not violative of Art. 19 (1) (a) of the Con- 
stitution. As already pointed out, reasonable 
restrictions can be imposed in the ‘interest of 


security of the State, friendly’ relations with ` 


foreign powers, public orders, deceacy and 


a, 
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morality and in relation to contempt” of 
court, defamation and imcitement to an 
offence’. The argument of Mr. Sorabji is 
that the said restriction is reasonable as it 
has been imposed in the interest of “political 
and constitutional moralite”. Referring to 
the text book on the “Constitutional Law of 
India” by Mr. Seervai, learned counsel argu- 
ed that the evil which the segislation seeks to 
curb could not be curbed only by preventing 
defections from one political party to an- 
other, if the aforesaid provision (S. 24-G (b)) 


had not been there. He urzed that it is not 


unknown that a Government may not be 
toppled by open defection, but by adoption 
of a simple devise, by a political defector, by 
abstaining from voting or by voting contrary 
to the whip issued by the parfy and thereby 
defeat that party in the House. Learned 
counsel submitted that this was the worst 
type of political immorality as the legislator 


. was. sabotaging the party =rom within and. 


the restriction on this was not only reason- 
able but also necessary as i: was aimed at 
achieving ‘political and corstitutiona] mora- 
lity’ and would be covered by “decency and 
morality” in the interest of -vhich, restrictions 
can be reasonably imposed ander Art. 19 (2) 

of the Constitution. On the other hand, ac- 
f cording to Mr. M. C. Bhandare, learned 
counsel for the petitioner, tke restriction con- 
tained in sub-cl. (b) of S. 24-G was absolutely 
unreasonable as it took away the right of 
dissent from a legislator, which right, argued 
the learned counsel is a valuable right and 
absolutely essential for the functioning of 
parliamentary democracy amd that the re- 
striction was not protected ander Art. 19 (2) 
of the Constitution; for it bad not been im- 
posed in the interest of “desency and mora- 
lity” which expression according to him only 
covered such measures whici were necessary 


to protect the minds of the seciety from being , 


corrupted by immoral or indecent acts ete. 


+ 


69. Freedom of speech amd expression in- 
cludes within its ambit the freedom to vote 
according to one’s conscience because vote is 
one of the modes of manifestation of the ex- 
' pression of a person. Anvthing or mode 
which conveys the feelings, sentiments, ideas 
or opinion of an individual or a group is 
covered under the expression freedom of 
speech. Thus, when any restriction is placed 
en the right of a legislator to vote according 
to his own choice, conviction or conscience; 
it is a restriction of the exerzise of the right 


of freedom of speech, and i- would be pro- © 


` tected only if it is reasonabE. - 
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.. 7%. That- the, impuged legislation attempts 
to.enforce political morality may not be in 
doubt. The two relevant questions are (1) whe- 
ther it can be enforced in the manner in which 
the legislature has chosen to do it and (2) whe- 
ther ‘political morality’ is covered by the ex- 
pression “decency and morality”. I will 
take up the second question first. In my 
opinion the expression “decency and mora- 
lity” seems restricted to sexual morality and 
decency, and covers the penal provisions deal- 
ing with obscene acts, gestures, writings, in- 
decent exposures and songs etc. It would in- 
clude all such acts or modes which have the 
tendency of corrupting the public moral. 
Section 292, R. P. C. deals with obscenity _ 
and punishes those who indulge in it. It cer-. 
tainly imposes a restriction on the freedom 
of speach and expression but as held by the 
Supreme Court in AIR 1965 SC 845, it is a 
permissible restriction as it is imposed in the 
interest of ‘decency and morality’. Again in» 
Abbas v. Union of India, AIR 1971 SC 481, 
their Lordships opined that censorship of 
films including pre-censorship was justified in 
the interest of society and went on to say 
that its constitutionality had to be judged by 
the test of ‘reasonableness’ within the mean- 
ing of Cl. (2). The Founding Fathers while 
providing for the imposition of restrictions in 
the interest of “decency and morality” had 
in mind, according to my opinion, only such 
‘decency and morality’ which had the effect 
of corrupting the minds of the public in 
general and those susceptible to it in parti- 
cular. ‘Political morality’ was not under con- 
templation at that time and the expression 
“decency and morality” was not to cover in 
its sweep ‘political ‘morality’ also. 


71. Every citizen has the freedom to hold 
and express his view subject to reasonable re- 
Strictions which may be imposed under Arti- 
cle 19 (2). The existence of this freedom is 
even more important for the legislators, who 
have by the very nature of their duties, to 
enter into free and frank discussion in the 
House before the House collectively embarks 
The 
House is Supreme in so far as its own pro- 
ceedings and procedure is concerned and the 
exercise of the right of free speech and ex- 
pression in the House can be subject only. to 
the limitations placed by the Constitution or , 
by the rules and standing orders regulating 
the procedure of the House itself. (Sec- 
tion 72(1)). An instance of Constitutional 


festriction is that no discussion is permissible 


in: the legislature on the official conduct. of a 
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judge of the Supreme Court or the High, 
Court. This restriction is- imposed by the 
Constituion itself, Where neither the Con- 
stitution nor the rule¥ and the standing orders 
regulating the procedure of the House place 
any restriction on the exercise of the free- 
dom of speech and expression in the legisla- 
ture, no ordinary legislation can impose such 


. a restriction which would have the effect of 


` duties by the legislators. 
_ tion-would not only impinge upon the funda- 


as 


interfering with the performance of their 
Any such restric- 


mental rights of the legislators but also offend 
S. 72 (1) of the State’s Constitution. CL (b) 


of S. 24-G read with the explanation thereto ` 


has the positive effect of not allowing a free 
hand to the legislators belonging to re 
cognizec political parties to perform their 
duties effectively. The said clause does in- 
calculable harm to the functioning of parlia- 
mentary democracy as the legislators are 
virtually told that after their elections they 


would become “soulless and  conscienceless 


entities’ and would have to be driven like 
dumb cattle in whichever direction the politt- 


‘cal party to which they belong chooses to 


drive them, irrespective of their own con- 
science or commitment fo the constituency 


‘ which had returned them to the legislature. 


It appears to me that by the impugned legis- 
lation tie interest of the recognised political 
parties is put above the conscience of a legis- 
lator ard the interest of the Constituency he 
represerits. Of course, there cannot be any 
two opinions about the fact that to vote 
against one’s party’s direction, may be the 
worst dereliction from political norms. How- 
ever, tte answer to that lies in taking dis- 
ciplinary action against the defaulting mem- 
ber uncer the party’s own constitution, which 
may even amount to the expulsion of the 
member concerned. The answer is not to 
enforce party discipline through law. By 
enacting Cl. (b) of S..24-G, the legislature 
has virtually made the legislators, belonging 
to recognised political parties. ‘Robots’ 
mechanical devices who act according to the 
directions, without thinking it is not un- 
imaginable that a legislator may have made a 
commitment to his constituency to project a 
particular view. in the legislature but the whip 
of the party wants him to vote in favour of 
a measure, against that view. There would 
thus, be a conflict between his commitments 


‘to the electorate, who refurned him and. who 


in a parliamentary democracy are the politi- 
cal ‘sovereign, and the interests of the re- 
cognised political party to which he belongs. 
Would it be “moral or decent” for him to go 
back on his commitment to the electorate only 
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to save himself from the disqualification? 
Would it be “moral or decent” for him to go 
against his own conscience? Would it be a 
moral or decent for him to betray his con- 
viction? J am of the opinion that answer 
to these must be in an emphatic ‘No’. Fhe 
morality and decericy demands that he should 
not compromise with his conscience and con- 
viction.’ In view of the high position of trust 
that he occupies, he should not compromise 
with the interests of his constituency either. 
Any legislation which has the potential of 
forcing him to betray the trust reposed by 
the constituency and act against his con- 
science and conviction cannot be said to be 
in the interest of ‘decency and morality’ as 
envisaged under Art. 19 (2). The restriction 
imposed by CL (b) of S. 24-G would, other- 
wise, also be unreasonable as it puts the 
interest of a recognised political party above 
the interest of the constituency. After his 
election, a legislator has the right to conti- 
nue to remain in the Legislature, unless dis- 
qualified, for the ‘entire duration of the 
Legislature, so as to represent his consti- 
tuency and if he is disqualified by virtue of 
some ordinary legislation, as distinct from 
constitutional amendment, it is the consti- 
tuency which would ultimately suffer as it 
would be deprived of its mouthpiece in the 
Legislature. Of course generally speaking 
in the present set up, constituency returns a 
legislator to the Legislature on the policies 
of the party to which he belongs. But this 
is not universally true and a member may 
be returned on his own merits and to pro- 
ject a view held'by the constituency. It 
would be unreasonable restriction on -his 
constitutional right to continue as a member 
of the Legislature for the entire duration of 


' the Legislature; if he were to be disqualified 


for projecting the view of his constituency, 
when it is in conflict with the direction of 
the whip of the party. Indeed one cannot 
be unmindful of the fact that more often 
than not, a Government is defeated on ac- 
count of sabotage from within, in the sense 
that its members, in the Legislature, either 
abstain from voting or vote against. the di- 
rection of the whip. It is also not uncom- 
mon that sometimes they so act not on ac- — 
count of any dictate of conscience but on 
account of sheer opportunism. 


72. However, a legislation which makes 
the legislators ‘conscienceless’ is not the an- - 
swer to solve such a problem. Here the 
remedy is worse than the disease itself. 


73.. Now I will take up the first question 
viz. how should ‘political morality be en- 
forced? ‘The answer, to a large extent, lies 
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in evolving a code of conduct amongst the 


political parties which should take within its 
sweep that no defector should be given 
either a ministerial position. or any other 
lucrative position. That would, to a large 
extent discourage the ‘opportunistic’ defector 
from defecting. 
also agree- that a defector shall not be given 


party ticket at the next General Elections 


by any of the political parties. That might 
also help to achieve the desired result. Such 
provisions can be incorpora-ed in the Consti- 


tution of all the political parties and be in- 


cluded in a ‘code of conduct? to be sub- 


scribed by all the political parties, recognis- 


ed or not, at the time of General Elections. 
In this way, those legislators who defect 
only for personal gains wauld think twice 
before defecting and those who defect on 
the ground of differences or ideological basis 
or on the ground of their conscience would 
also have prior knowledge of the conse- 
quences of their action. The impugned 
legislation which in fact aims at enforcing 
party discipline imposes unreasonable re- 
striction on the legislators *o~exercise their 
fundamental right guaranteed under Arti- 


‘ele 19 (1) {a) of the Constitution and 


for what has been said above, the restriction 
imposed by S. 24-G is næ protected by 
Article 19 (2) of the Constitution either. In 
the proposed 32nd Amendment Bill, a provi- 
gion similar to the one as contained in sub- 
clause (b} of S. 24-G had been proposed. 
Commenting upon the cons-itutional validity 


of such a provision in his work on “Our 
Constitution Defaced and Defiled”. Shri 
N. A. Palkhivala, a noted jurist, observed 


at pages 67-68 (1974 Editior): 

“No greater insult can te imagined to 
members of Parliament and the State Legis- 
latures than to tell them thet once they be- 
come members of a political party, apart 
from any question of the party constitution 


and any disciplinary action the party may 


choose to take, the Constitu-ion of India it- 
self expects them to have a right" to form 
judgment and no liberty to think for them- 
selves, but they must become soulless - and 
conscienceless entities who would be driven 
by their political party in whichever direc- 


_ tion the party chooses to push them.” 


74. There is however, one more aspect 
of the matter which requires notice, As 
already noticed S. 72 (1) of the Constitution 
of J. & K., guarantees to the legislators’ 
freedom of speech and expression subject 
to the limitations contained therein. Ac- 
cording to Mr. Sorabji the reht of speaking 
in the House, as a member, is neither a 


-The political parties should 
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constitutional right nor a fundamental ‘right. 
According to him it is only a ‘privilege’ of 
the. legislator and any ‘infringement, of that 
privilege would not render S. 24-G (b) un- 
constitutional. It is argued that the right to 
speak in the House is available to a member 
only so long as he is legally present as a 
member in the House. Precisely what is 
argued is that if a member has -incurred 
some valid disqualification, he would cease 
to be a member and thereafter he would 
have no right to speak in the House and 
thus, there would be no violation of his pri- 
vilege to speak in the House after his dis- 
qualification. This argument is quite -sound 
but the question which has not been answer- 
ed by Mr. Sorabii is whether a member 
can be disqualified for exercising the privi- 
lege granted to him under S. 72 (1) and (2). 
Section 72 of the Constitution of J. & K. 
guarantees to a member of the Legislature, 
certain privileges and immunities. One of 
the privileges is to have “freedom of speech”, 
subject to the restrictions contained in the 
Constitution and the rules and the standing 
orders regulating the procedure of the House 
itself. This privilege is so wide that it em- 
braces witbin its fold anything said or ex- 
pressed in the House and in fact extends the 
scope of the exercise of freedom of speech 
to a large extent, in so far as a legislator is 
zoncerned. Section 72 confers certain pri- 
vileges which accrue to members of the 
Legislature after they are elected and so 
-ong as they continue to be members. The 
Ibject of the section is to make a  person’s 
membership of the House of Legislature 
effective and meaningful by ensuring com- 
plete freedom of debate and discussion in 
the House so long as he is a member of the 
House. The Constitution guarantees com- 
plete immunity from legal proceedings, whe- 
ther civil or criminal in respect of anything 
caid while participating in the proceedings 
of the House or in the matter of voting in 
the House. Whereas the freedom of speech 
guaranteed under S. 72 (1) is “subject to the 
Erovisions of this Constitution”, there is no 
such fetter in respect of the immunities 
guaranteed by S. 72 (2) of the Constitution. 
The parliamentary privileges are explained 
ty Sir Erskine May in his “Parliamentary 
Fractice”, 16th Edition at page 42 as: 


“The sum of peculiar rights enjoyed by 
each House collectively as a constituent part 
of the High Court or Parliament, and by 
members of each House individually, with- 
oat which they could not discharge their 
functions, and which exceed those possessed 
by other bodies or persons.” ` 
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75. It is implicit from this that legislators 


have additional rights, over the fundamental. 
tights which they enjoy in common with the - 


‘other citizens, Mr. Sorabji’s argument ignores 
that it is for exercising his guaranteed right 
ef freedom of speech in the House (under 
-Section 72 (1)), contrary to the party whip, 
that makes the member lose his seat. It is 
not a case where a, member stands disquali- 
fied and is on account of that disqualification 
not permitted to exercise his constitutional 
rights under S. 72 (1) of the Constitution of 
the State. Any restriction which penalises 
a member for exercising his constitutional 
“privileges cannot be held to be reasonable 
and that ig an- additional ground to hold 
that the restriction imposed by the impugn- 
ed section is unreasonable, unrealistic and 
has the effect of destroying the privileges of 
the members of the Legislature guaranteed 
- by Sec. 72 of the Constitution. Since, the 
-main function of the Legislature is “to criti- 
-cise and legislate” it is of great importance 
that members of the Legislature should have 
all suck. immunities and privileges as are 
-necessary to enable them to perform their 
functions without fear. No legislator can 
' be penalised by any ordinary legislation, for 
doing something which the Constitution it- 
‘self permits him to do, Assuming for the 
sake of argument, that the right of free 
speech in the House, as a member, under 
Section 72 of the Constitution is a ‘privilege’ 
and nct a ‘fundamental right’. as: urged by 
-Mr. Scrabji, it cannot be ignored that it is 
a constitutional privilege and an important 
constitutional privilege. The said ‘privilege’ 
is an all important privilege, necessary for 
the members to perform their functions as 
legislators and the said ‘privilege’ cannot be 
whittled down by any ordinary legislation. 
Reliance placed by Mr. Sorabji on I. KB. 
Ananda Nambiar v. Chief Secretary to ‘the 
Govt.. of Madras, AIR 1966 SC’ 657 in this 
context, (is ?) quite misplaced. The said case 
dealt with the detention of a member, under 
a valid Preventive Detention Law. He was 
unable to speak in the House om account of 
that detention. The right to speak “in the 
House had not been denied to him for any- 
thing said in the House. Its exercise had 
been denied on account of his detention 
under a valid and preventive detention . law 
and that restriction was ‘reasonable. His 
right to speak was taken away, only tempo- 
rarily, till he was under detention. The 


“Supreme Court only held that his ‘detention 
under such a valid law, does not infringe 
his freedom of- speech. guaranteed . under 


‘Article: 105 (1), (2) of the. Constitution. (cor- . 
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responding to. S.. 72- of. the Constitution). 
Their Lordships opined (at’ pp, 664, 65}: . 


“If the order of detention validly prevents 
him from attending a session of Parliament, 
no occasion. arises for the exercise of. the 
tight of freedom of speech and no complaint 
can be made that the said right has been in- 
validly invaded. Members of Parliament 
can claim no special status higher than that 
of an ordinary citizen in so far as a valid 
order of detention is concerned and is as 
such liable to be arrested and detained under 
it as any other citizen.” 


76. The aforesaid judgment is, therefore, 
no authority for the proposition that the 
‘right’ under S. 72 of the Constitution can 
be taken away by any ordinary legislation 
and the taking away of that right would be 
a reasonable restriction. On the’ contrary, 
this judgment supports the view, that legis- 
Jator’s right to speech in the house is not 
conditioned by his party affiliation but is 
recognised by Part III of the Constitution, 
and enlarged by S. 72. Any attempt to cir- 
cumscribe it. howsoever good the intention 
may be, would not survive the test of consti- 
tutionality. Under. a valid Preventive Deten- 
tion Law, the freedom of speech of a detain- 
ed legislator is only put under an eclipse, 
temporarily, during his detention but under 
the ‘impugned legislation it is taken away for 
all times to come, till he gets re-elected. 
No ordinary law.enacted by the Legislature 
can override fhe constitutional provisions 
and all such ordinary laws which are incon- 
sistent with the constitutional provisions can- 
not be upheld. The impugned legislation is 
the amendment of the J. & K. Representa- 
tion of the People Act and is, therefore, a 
piece of ordinary legislation. The - law is 
well setiled that ‘the right and privileges 
guaranteed under the Constitution cannot be 
curtailed except by constitutional amend- 
ment. ‘The exercise of the right of speech 
on the floor of the House in terms of S. 72 
is conditioned only by the Constitution, the- 


-rules and standing orders regulating: the pro- 


cedure of the Legislature and by no others 
Jaw. Since the impugned legislation does 
not fal under any of the protections enu- 
merated in S, 72 and penalises a member 
for exercising the rights and privileges 
guaranteed by S. 72. So it -is . violative of 
S. 72 also and is void and inoperative, . 


77. Dealing with the scope and nature 
of privileges. of legislators under Art. 194 
of the Constitution, of which S. 72 is.a re-- 
production mutatis. mutandis a Bench of 
five: learned Judges of the Supreme. Court. 


1882 .. 


opined.in M. S,- M. Sharma: v. Shri Krishan. 
Sinha, AIR 1959 SC 395: 


=" “The provisions. of Cl. (2) of Art. 194 in- 
dicate that the freedom of speech -referred 


to in Ci. (1) is different from the freedém-~ 


of speech and expression guaranteed . under 
_Art. 19 (1) (a) and cannot be cut down in 
any way by any law contemplated by Cl. (2) 
of Art. 19. It is true that a law made by 
‘Parliament in pursuance of lke earlier part of 
Article 105 (3) or by the State Legislature in 
pursuance of the earlier part of Art. 194 (3) 
will not be a Jaw made in exercise of consti- 
tuent power but will be one made in exercise 
of its ordinary legislative powers under Arti- 
cle 246 read with the entries and consequently 
if such a law takes away o> abridges any of 
the fundamental rights it will contravene the 
peremptory provisions of Art. 13 (2) and will 
be void to the extent of such contravention 
and it may well be that thet is precisely the 
reason why our Parliament and the State Le- 
gislatures have not made anr law defining the 
power, privileges and immurities. It does not, 
however, follow that if the powers, privileges 
or immunities conferred by the latter part of 
those articles are repugnant to the fundamental 
tights, they must also be void to the extent of 
such repugnance. It must sot be overlooked 


that the provisions of Art. -05 (3) and Arfi- 
cle 194 (3) are constitutional laws and not 
ordinary laws made by Petliament or the 
State legislatures and that, therefore, they are 
as supreme as the provisions of Part M 


Further quite conceivably our Constitution 
makers not knowing what powers, privileges 
and immunities. Parliament or the Legisla- 
„tures of a State may arrogate and claim for 
its Houses, members of Committees, thought 
fit not to take any risk and accordingly made 
such laws subject to the provisions of Arti- 
cle 13 but that knowing ard being satisfied 
‘with the reasonableness of the powers, pri- 
vileges and immunities of the House of Com- 
‘mons at the commencement of the Constitu- 
tion, they did not, in their wisdom think fit 
to make such powers, privileges and im- 
munities, subject to the findamental right 
conferred by Art. 19 (1) (a): Article 19(1).(a) 
and Art. 194 (3) have to be reconciled . and 
the only way of reconciling the same is to 
tread Art. 19 (1) (a) as subject to the. latter 
part of Art. 194 (3). The provisions of Arti. 
cle 19 (1) (a), which are general, must yield 
‘to Art. 194 (1) and the later part of its Cl. (3) 
' which-are special.” i {Emphasis mine) 


78. Thus, their Lordships. put ‘the privilege 
“under: Art, 194 (1) (2) and: (30: in away, even 
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above the’ fundamentai rights: and laid down 
that the said privileges.could not be-curtailed 
by any restriction imposed under Art. 19 (2). 
This exposition of law stands intact even till 
today. I am unable to agree with Mr. Sorabji 


“that Nambiar’s case (AIR 1966 SC 657) 


(supra)-baş diluted the: law laid down in 
Sharma’s case because it was said-in Nam- 
biar’s case (Paras 17>and. 18) that the totality 
of these privileges cannot “claim~the status of 
fundamental rights. In saying so, the object 
was not fo decrease the importance of tha ~ 
privileges which were recognised as ‘“im- 
portant” in that case also, Again, Nambiar’s 
case is no authority for ‘the proposition that 
legislators as a class do not have the guaraa- 
tee of Art. 19 (1) fa). All it lays down ia 
that the privileges under Art. 194 are not 
fundamental rights even though the privileges 
are’ enjoyed by the legislators apazt from 
their fundamental rights. Moreover, in Nair 
biar’s case (AIR 1966 SC 657) the judgment 
in Sharma’s case (AIR 1959 SC 395) was not 
noticed at all, let alone overruled. The law 
laid down in Sharma’s case (supra) was re 
lied upon and: approved by seven learned 
Judges in the Presidential: Reference case AIR 
1965 SC 745, wherein it was observed (at 
p. 760): : 
i h ag all that the legislators were entitled to 


claim was the freedom of speech and expres- Ê- 


sion enshrined in Article 19 (1) (a), it would 
have been unnecessary to’confer the sam2 
right specifically in the manner adopted by 
Article 194 (1) and so it would be legitimate 
to conclude -that Art. 19 (1) (a) is not one of 
the provisions of the Constitution which con- 
trol the first part of Cl, (1} of Art. 194.” 


. 79. Their Lordships then opined about the 
ambit of .Cl. 0) of Art. 194, thus: 


“Therefore, Clause (1) confers on the legis-, 


lators specifically the right of freedom. of 
speech subject to the limitations prescribed 
by its first part. By making this clause sub- 
ject only to the specified provisions of the 
Constitution, the Constitution makers wanted 
to make it clear ‘that they thought it neces- 
sary to confer on the legislators freedom of 
speech separately and, in, a sense, indepen- 
dently of Art. 19 (1) (a).” 


$0. Their. Lordships: thus, treated the pri- 


-vilege granted under Art. 194 to be in addi- 
‘lion to the -fundamental rights which wers 


available to the legislators under Part III cf 
the. Constitution.. Thus, it. would be reason- 
able to hold that even after the Five Judges 
view 
in Sharma’s case still holds the field of its 
approval by the seven Judges Bench ‘in «tae 


‘Presidential’ Reference case of 19657 (supta) 
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The Presidential reference case was also not 
noticed in Nambiar’s case even though it had 
come out earlier. Even if it be said that 
Nambiar’s case and Sharma’s case are in con- 
flict about the scope, ambit and nature of 


the privileges under Art. 194 (3) of the Con- 


stitution even then in view of AIR 1976 SC 
2437 and AIR 1976 SC 2547, the view expres- 
sed in Sharma’s case which stands approved 
by a larger. Bench in AIR 1965 SC 745 (Pre- 
_sidentfal’ reference case) has to be preferred 
to that of the view expressed in Nambiar’s 
case, which is a decision of a smaller Bench. 
Mr. Sorabji, then sought to-urge that’ since 
Nambiar’s case had been approved in AIR 
1975 SC 2299, which is the latest judgment, 
it shoulé hold the field in preference to the 
view in Sharma’s case. I cannot agree. The 
argument ignores that even AIR 1975 SC 2299 
is a judgment by a Bench of five learned 
Judges and it cannot have preference over 
the view of a Bench of seven learned Judges, 
even if earlier in point of time, 


81. Leaving these technicalities and the 


niceties apart, the views expressed in Sharma’s 
case (AIR 1959 SC 395) and Nambiar’s case 
(AIR 1966 SC 657) are not such which can- 
not be reconciled. In my opinion, a proper 


way to reconcile the two views is to hold that - 


the priv-leges conferred under S. 72 (1) and 


(2) on the legislators are constitutional pri- 


vileges which are in addition to the funda- 
mental zights guaranteed by Art. 19 (1) (a) 
of the Constitution and those supplement the 
fundamental rights so as to make the exercise 
of the fundamental right under Art. 19 (1) (a), 
in the case of the legislators, more effective 
and meaningful so that they can discharge 
their duties properly. These privileges, are 
neither in lieu of nor in derogation of the 
fundamental rights. These privileges cannot 
be cut down by any ordinary legislation. 
This view is fortified by the following ob- 
servations of the Supreme Court in Sharma’s 
case (supra). i 


“It must not be overlooked that the provi- 
sions of Art. 105 (3) and Art. 194 (3) are 
constitutional Jaws and not ordinary laws 
made by Parliament or the State legislatures 
and that, therefore, they are as Supreme as 
the provisions of Part IMI.” 

Their Lordships then went on to add: 

“Art. 19(1) (a) and Art. 194(3) have to be 
reconcilsd and the only way of reconciling 


the sam is to read Art. 19 (1) (a) as subject to 
the latter part of Art. 194 (3) ... .. In our 


judgment the principle of harmonious con- - 


struction must be adopted and so construed, 
the provisions of Art. 19 (1) (a) which are 
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general, must yield, to Art, 194 (1) and the 
latter part of its Cl. (3) which are special.” 
82. The aforesaid discussion, therefore, 
leads to the conclusion that in common with 
other ‘citizens, a legislator has the guaranteed 
fundamental right conferred by Art. 19 (1) (a) 
and in addition he has also the freedom of 


speech, uncontrolled by Art. 19 (2) in the ` 


legislature by virtue of the provisions of Sec- 
tion 72 of the Constitution. These privileges 
under Section 72 supplement his fundamental 
rights. 

83. Of course, a member of the legisla- 
ture would continue to enjoy the privileges 
under Section 72 of the Constitution during 
the tenure of his membership so long as he 
is not disqualified under Section 69 of the 


- Constitution. Section 69 (1). of the Constitu- 


tion reads: 


“Disqualification for membership— (1) A 
person shall be disqualified for being chosen 
and for being, a member of the Legislative 
Assembly or Legislative Council.— - 

(a) if he holds any office of profit under 
the Government of India or the State Gov- 
ernment or any other State Government 
within the Union of India, other than an 
office declared by Legislature by Law not to 
disqualify its holder; 

(b) if he is of unsound mind and stands so 
declared by a competent Court: 


(c) if he is an undischarged insolvent: 
(d) if he is not a permanent resident of the 


State or has voluntarily acquired the citizen- — 
Ship of a foreign State, or is under any ac- 


knowledgment of allegiance of adherence to 
a foreign State; 


(e) if he is so disqualified by or A any 
law made by the legislature, 


(2) For the’-purposes of this section, a per- 
son shall not be deemed to hold an office of 
profit under the Government of India, the 
State Government or any other State Govern- 
ment within the Union of India, by. reason 
only that is a Minister, or a Deputy 
Minister.” . 

84. Any disqualification created by any 
law, made under ‘Section 69 (1) (e) ‘of the 
Constitution (if the impugned legislation be 
considered to be such a law) would have to 
satisfy the dual test of (i) not violating the 
fundamental rights and (ii) not violating other 
provisions of the Constitution. If any of the 
tests is not satisfied, the disqualification 
would be void and would not be saved under 


Art. 19 (2) of the Constitution,. Since, the 
impugned legislation violates the constitu- 
tional privileges of a legislator guaranteed 


under S. 72 (1) of the Constitution, besides 
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putting a curb on his fandamental rights 
under Art. 19 (1) (a). It is an unconstitu- 
tional piece of legislation. No law enacted 
under Section 69 (1) (e) ož the Constitution 
can be held valid if it conflicts with any provi- 
sion of the Constitution The impugned 
legislation aims at disqualifying a’ member 
for exercising his priviléges under S. 72. AS 
a matter of fact, sub-cl. (b) of S. 24-G has the 
direct effect of interfering with the. exercise 
of the privileges under Section 72 (1) of the 
Constitution and on that account it must be 
held to be void and inoperative. 

85. Thus, it follows from the above dis- 
cussion that Cl. (b) of S. 2¢-G of the J. & K. 
Representation of the Peop& Act 1957 is un- 
constitutional being violative of Art. 19 (1) (a) 
of the Constitution of India and is not pro- 


tected by Art, 19 (2). The said clause is also . 


void and inoperative as it nfringes the con- 
stitutional privileges of a legislator guaranteed 
under S. 72 (1) and (2) of the Constitution 
of Jammu and Kashmir. 


86. I shall now take up for consideration 
the challenge to the vires of sub-clause (a) of 
S. 24-G (Supra). 

87. According to this su>-clause (i) a per- 
son shall be disqualified for being a member 
of the Legislative Assembl7 or the Legisla- 
tive Council, if he voluntarily gives up ‘his 
membership of the political party on whose 
ticket he was elected as a member and (ii) 
when he voluntarily gives up the member- 
ship of the political party of which he be- 
came a member, after his e-ection as a mem- 
ber. In essence, therefore, tais provision aims 
at preventing defections sinpliciter, though 
the restrictions are by virtue of the Explana- 
tion to the section limited .n their operation 
to disassociation from a “recognised”, politi- 
cal party or proup only. 

88. The rationale behini the legislation, 
as canvassed by Mr. Sorab-i; is that a re- 
presentative of the people elected on the 
ticket of a political party, commits a breach 
of faith to the electorate when he shifts his 
political loyalty, after his election, and there- 
fore, for that breach of fait- he must be held 
disentitled to continue to “emain their re- 
presentative in the legislature. It is argued 
that if the impugned legislation be treated as 
a restriction, the same is a reasonable re- 
triction and is protected by Art. 19 (4) 

89. Article 19 (1) (c) of the Constitution 


- provides that all citizens shll have the right 


to form an association or Union. This right 
has been held by the Supreme Court to in- 
clude within its sweep, the right to dis- 
associate from an association also. In O. K. 
Ghosh v. E. X.. Joseph, ABR 1963 SC 812 
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their Lordships opined that any restriction to 
disassociate from an association, would make 


the guaranteed right under Art. 19 (1) (© of 


the Constitution “ineffective and even illu- 
sory”. I have already opined that whatever 
fundamental rights are available to a citizen 
cannot be denied to a citizen on his election 
as a legislator as these rights inhere in every 
citizen including a legislator. Thus, prima 
facie when the impugned legislation provides 
that if a legislator disassociates from a re- 
cognised political party, he shall be disquali- 
fied to continue as a member of the legisla- 
ture, it implies that a penalty is attracted for 
exercising the right guaranteed under Arti- 
cle 19 (1) (c) in so far as the legislators are 
concerned, because under the impugned legis- 
lation, they can disassociate from a re- 
cognised political party only on the pain of 
being disqualified to continue as a member of 
the legislature. I-shall advert to the argu- 
ment of Mr. Sorabji that the impugned legis- 
lation does not at all infringe the funda- 
mental right of association or disassociation 
in a latter part of this judgment. For the 
present, I shall proceed on the assumption 
that the legislation affects the fundamental 
right guaranteed under Art. 19 (1) (c) and 
find out if the curb imposed by the impugned 
legislation is a reasonable restriction within 
the meaning of Art 19 (4). The said Article 
provides that reasonable restrictions may be 
imposed ‘on the exercise of the interest of 
public order or ‘morality’: Does the restric- 


tion contained in sub-clause (a) of S. 24-G 
fall within the scope of Art. 19 (4) of the 


- Constitution requires to be seen? 


90. In adjudging the validity of the im- 
pugned restriction on the exercise of the 
guaranteed right under Art. 19 (1) (c} the 
Court has necessarily to approach it from the 
point of view of furthering the social interest, 
which it is the ostensible purpose of the 
legislation to promote, keeping in view the 
situation, which presented itself to the legisla- 
ture when the impugned legislation was enact- 
ed. It is the reasonableness of the restric- 
tion and not the reasonableness of law or the 
faudability of the legislation which has to be 
found out. The restriction has to be reason- 
able from a substantive point of view. ` 


91. The restriction which is contained in 
sub-clause (a) of S. 24-G is sought to be 
justified to have been imposed in the interest 
of ‘morality’. The expression ‘morality’ oc- 
curring in Art. 19 (4) has the same meaning 
as this expression in Art. 19 (2) of the Con- 
stitution, which has been discussed above. 
This expression does not in my opinion take 
within its sweep ‘political morality’. The re- 
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striction, therefore, cannot be said-to-be- a 
' reasonable restriction within the meaning. of 
Art. 19 (4) of the Constitution and the rea: 
sons for which I have found the restriction 
in Cl. (t) of S. 24-G to be ultra vires Arti- 
cle 19 (11 (a) hold good in this case also. ‘Fhe 
Chavan Committee on Defections considered 
the repozt of the Lawyer Members, on vari- 
ous measures, but failed to evolve any 
formula for preventing defections by law. 

The provisions contained in sub-cl, (a) of 
` S. 24-G are similar to the provisions of the 
first proposel contained in the 32nd Amend- 
ment Bill, though with a major difference. In 
that proposal no disqualification was to be at- 
tached to a member who resigned from a re- 
cognized political party, which he joined sub- 
sequent to his election. The proposal was 
restricteé only to disqualification to be in- 
curred ty a legislator, who voluntarily gave 
up the membership of the party on whose 
ticket he was returned to the legislature. The 
proposal of the 32nd Amendment Bill failed 
to take the form of an Act even in that shape. 
That apart, jurists and law -teachers, have ex- 
pressed reasonable doubts about the constitu- 
tionality or preventing defections by law. 
Prof. Peras Diwan in his Book “Does Our 
Constitution Need a Second Look”; com- 
mented upon it after noticing and voicing 
his concern that political defections had ‘be- 
come at topic of ridicule and a bane to the 
_ political system’, thus : 


“Defection is essentially a question of politi- 
' cal morality. And what is objectionable is 
this, that political immorality is sought to ‘be 
cured by making: defection unlawful, just as 
in some societies prostitution has been sought 
to be abolished by making brothel keeping 
illegal. It is submitted that the cure for de- 
fection is not the banning of defection by 
law (that Law may be held uncontitutional 
by the Supreme Court being violative of the 
fundamental rights of freedom of holding 
any opinion and of freedom of association) 
but the adoption of a code of conduct on the 


part of all political parties and politicians that - 


if a legislator wants to shift his loyalty, he 
should first resign from his membership of the 
legislature and the political party. Then one 
should rot forget that the proposed law (even 
if constitutionally valid) will not provide ‘a 
cure for our malady so long as we permit 
them to join and rejoin or enter into alanos 
with political parties”. 


92, I find myself in agreement with his 
view. ln my opinion, the remedy for the evil 


does nor lie in infringing fundamental’ rights . 


of a citizen guaranteed under Art. 19. (4) (a) 
and : TOS but inthe. political . parties., agreeing 
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constitutional sanction. 
‘tion can penalise ‘any. citizen -for - exercising 
his fundamental rights ‘guaranteed under Arti- . 
cle 19 (1). (©). subject of, course;to the limita- 
. tions: contained in ‘Art, 19 (4). : | Sec. 24- G @) 
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to-evolve and observe-a ‘moral: code.. of: con- 
duct. No law, howsoever, well intentioned 
it: may be, can survive ‘the test of constitu- 
tionality if it offends any of the guaranteed 
rights contained in Part III of the Constitu- 
tion. Since, I have found that the impugned 
legislation is not a reasonable restriction 
within the meaning of Art, 19 (4), it follows 
that it cannot be saved and must be declared 
unconstitutional. 


93. I shall now deal with- the problem 
from another angle and also consider the 
force of Mr. Sorabji‘s argument that since 
the impugned legislation does not impose any 
prohibition on a member to join or form any 
political party or to disassociate from one 
and only disqualifies him from continuing as 
a legislator, there is no violation of the 
fundamental rights at all. He maintained 
that -since the right to contest election has 
been held, on the highest authority, to be a 
statutory right only, the continuance of the 
legislator, as such, is also a statutory right. 
Mr. Bhandare, on the other hand argued that 
whereas to contest election ‘is a statutory 
right, to continue as a member of the legisla- 
ture, unless disqualified, is a ‘constitutional 
right? as the R. P. Act does not deal with the 
continuation of the legislator - as M. L. A. or 
M.'L. C. or M. P. 


94. The argument of Mr. Sorabji is af- 
tractive but has not much force, for it ignores 
the direct and inevitable consequence of the 
impugned legislation on‘ the fundamental right 
of legislator. No doubt to continue as a 


_member of the legislature, is not a funda- 


mental right but a duly elected member has 
the ‘constitutional right’ to continue as a 
member of the House for its-complete term, 
unless he is disqualified by any law. His 
membership is co-exlensive with the duration 
of the House itself. Can this (‘constitutional 
right’ of a-legislator) be taken away as a 
punishment or penalty for his exercising his 
fundamental right guaranteed under Arti- 
cle 19 (1) (c)? In my opinion the answer 
must be in the negative. When. the Constitu- 
tion guarantees to the citizen, the rights under 


Article 19 (1) (c) those certainly cannot be 


taken away when the citizen is elected as‘ a 
legislator. Legislators, as a class, cannot be 
denied the enjoyment of the guaranteed rights 


under Article 19 (1) (c). If a cilizen is to be 
fundamental . 


punished for exercising his 
rights, then. that punishment must: have a 
No ordinary legisla- 
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*- directly and substantially impinges upon the . 


tight guaranteed under Art-cle 19 (1) (c) and 
makes that right “illusory” in so far as the 
legislators: belonging to a ‘recognised’ politi- 
cal- party are concerned. 


95. Mr Sorabji argued hat the impugned 
legislation did not in any event offend Arti- 
cle 19 (1) (©), „He sought analogy from the 
Disciplinary Rules relating to Government 
servants and urged that as in their case it had 
been’ held that no question of infringement 
of the fuhdamental right of association arises, 
where the services of a Government servant 
are terminated on the ground that he is a 
member of a political party,.so also it should 
be held that the disqualification created by 
Section 24-G does not infringe the funda- 
mental right” of the legislitor guaranteed 
under ‘Art. 19 (1) (c). Itis ergued that the dis- 
qualification under S. 24-G (a) does not pre- 
vent a legislator from disassociating himself 
from a recognised political party, it only dis- 
‘qualifies him from continuing as a member 
of the Assembly or the Council, as the case 
may be, and, therefore, do2s not offend Arti- 
cle 19 (1} (œ). Reliance in this respect is 
placed by him on P. Balakotiah v. Union of 
India, AIR 1958 SC 232. 


96. In my opinion that analogy which Mr. 
Sorabji has drawn is not sound and even 
Balakotiah’s case (Supra) does not lay down 
what the learned counsel contends. In the 
first place, so far as a Government servant is 
concerned, he is subject fo the disciplinary 
rules which are framed under the Constitu- 
tion. These disciplinary rules are meant to. 
regulate his conduct and when the same pro- 
vide that a Government servant shall ‘not be 
a member of a political party, those become 
a part of his service concitions and have a 
constitutional sanction behind them. The 
nature of the service of e Government ser- 
vant being such that he has to deal with cases 
of citizens belonging to al shades of public 
opinion, it is in the interest of the service it- 
self, thatthe Government servant should be- 
long to no political party.. The Constitution 
itself gives the sanction for framing of Dis- 
ciplinary Rules for Government servants to 
ensure proper discipline emongst them (sea 
Article 309). However, the Constitution pro- 
vides nowhere that the legislature can frame 
disciplinary rules governing the ‘political con- 
duct’ of the legislators. It also does not sanc- 
tion the framing of any rules, for ensuring 


loyalty of the legislators to their ‘political par- . 
` ties. In the matter of discipline and conduct 


of the legislators the House. is Supreme and 
it alone can prescribe a code of conduct for 
the legislators by its rules-or’standiiig ordérs, 
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regulating the procedure.. - Secondly the res- 
triction placed on the Government servants 
under.the disciplinary rules not to join a poli- 
tical party, does not imply that the Govern- 
ment servant does not have the fundamental 
right to join an association or a political 
party.. It only means that the restrictions 
so placed have to be tested on the touch- 
stone of reasonableness within the meaning 
of Art. 19 (4). The Courts have to find 
whether the restrictions placed on a Govern- 
ment servant regarding his not joining poli- 
tical parties, is a reasonable restriction or 
not. It would, therefore, not be right to 
say that the Govt. servant does not have, as 
a class the guarantee of the fundamental 
rights contained in Part III of the Constitu- 
tion. They have all those rights but their 
exercise is restricted in accordance with the 
service rules applicable to them. : 


97. In O. K. Ghosh v. E. K. Joseph, AIR 
1963 SC 812 (at p. 815), it was observed: | 


“It is not disputed that the fundamental 
rights guaranteed by Art. 19 can be claimed 
by Government servants. Article 33 which 


confers power on the Parliament to modify 
the rights in their application to the Armed 
Forces, clearly brings out the fact ’ that all 
citizens, including Government servants, are 
entitled to claim the rights guaranteed by 
Art, 19. Thus, the validity of the impugned 
rule has to be judged on the basis that the 
respondent and his co-employees are entitled 
to form associations or unions. It is clear 
that R..4-B imposes a restriction on this 
right. It virtually compels a Government 
servant to withdraw his membership of the 
Service Association of Government servants 
as soon as recognition accorded to the said 
association is withdrawn or if after the as- 
ac- 
corded to it within six months. In other 
words, the right to form an association is 
conditioned by the existence of the recogni- 
tion of the said association by the Govern- 
ment. If the association obtains the recog- 
nition and continues to enjoy it, Govern- 
ment servant can become members. of the 
said association; if the association dees not 
secure recognition from the Government, .or 
recognition granted to it is withdrawn Gov- 
ernment servants must cease to be the-mem- ` 
bers: of. the said assocjation. That is tbe 
plain effect of the impugned rule. Can this 


restriction, be said. to be in the. inter- 


ests. of-.public order: and can it be 
said ^ to be a. reasonable restriction? 
In our opinion, -the- only -answer to 


“thésé ‘questions: would” be’ in ‘the negative. 
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It is difficult to see any direct or proximate 
or reasonable connection between the recog- 
nition by the Government of the association 
and the discipline amongst, and the efficiency 
of, the members of the sdid association. 
Similarly. it is difficult to see any connection 
between . recognition. and public order.” 
(Emphasis mine) 
98. In this context it would also be pro- 
fitable ta note the following observations of 
the Supreme Court in Kameshwar Parshad 
v. State of Bihar, AIR, 1962 SC 1166 (at 
p. 1170}: l 


“The Constitution of India does not ex- 
clude Government servants as a class from 
the proteztion of the several rights guaranteed 
by several articles in Part III save in those 
cases where such persons are specifically 
named. Article 33-of the Constitution hav- 
ing selected the Services, members of which 
might be deprived of the benefit of the fun- 
damental rights guaranteed to other persons 
and citizens and also having prescribed the 
limits within which such restrictions or abro- 
gations might take place, other ‘classes of 
servants of Government in common with 
other persons .and other citizens of the 
‘country cannot be excluded from the pro- 
tection of the rights guaranteed by Part IH 
by reasor. merely of their being Government 
servants and the nature and incidents of the 
duties which they have to discharge in that 
capacity might necessarily involve restric- 
tions of certain freedom in relation to Arti- 
cle 19 (17 (c) and (g).” 











(Emphasis. mine) 


_ 99. Both these judgments, therefore, un- 
mistakably show that Government servants 
asa class, are not excluded from the 
guarantee of fundamental rights contained 
in Part IM of the Constitution, Therefore, 
those judgments are a complete answer to 
the argument of Mr. Sorabji that the right 
of associction guaranteed under Art. 19 (1) 
(c) is not available to the legislators, as a 
class, anc that they can be excluded, asa 
class, from the guarantee 
rights contained in Part II of the Constitu- 
tion. P. Balakotaiah v. Union of India, AIR 
1958 SC 232, on which strong reliance was 
placed by Mr. Sorabji also in my opinion, 
does not help him. The following observa- 
tions make the position clear (at p. 238): 


“It is‘next contended that the impugned 
orders are in contravention of Art. 19 (1) (c) 
and are therefore void. 
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‘that action has been taken against the ap- 
pellanis under the ‘rules, because they are 
communists and trade ` unionists, and the 
orders terminating their services under R 3 


- amount in substance, to a denial to them of . 


the freedom to form associations, which is 
guaranteed under Art. 19 (1) (c).. We have 
already observed that that is not the true 
scope of the chargés. But apart from that, 
we do not see how any right of the appel- 
lants under Art 19 {1) (c) has been infringed. 
The orders de not prevent them from conti- 
nuing fo be communists or trade unionists. 
Their rights in that behalf remain after the 
impugned orders precisely what they were 
before. The real complaint of the appellants 
is that their services: have been terminated; 
but that involves, apart from Art. 311, no 
infringement of any of their constitutional 


_ Tights. The appellants have no doubt a fun- 
under ~ 
Art. 19 (1) (c): but they have no fundamental 


damental right to form associations 


right to be continued in employment by the 
State and when their services are terminated 
by the State they cannot complain 
infringement of any of their constitutional 
rights, when no question of violation of Arti- 
cle 311 arises. This contention of the ap- 
pellants must. also bi rejected.” (Emphasis 
mine) T 


It would also be relevant to note the follow- 
ing observations (at p. 238): 


“We are also unable to agree with 
argument of the appellants based on the 
charges miade against the appellant in Civil 
Appeal No 46 of 1956 in. the notice dated 
6-7-1950, that the: expression “subversive 
activities” is wide enough to take in lawful 


~ activities as well, and must therefore be held 


to be . unreasonable ‘for purposes of classifi- 
cation under Art. 14. The notice, it is true 


refers to the appellant being a member of 


the Communist Party and to his activities 
in the trade union. It is also: true that it is 





not unlawful to_be either a. Communist og ` 


a trade unionist. ‘But it is not the necessary 
attribute either of a Communist or a trade 
unionist that be should indulge in subversive 
activities and when action was taken against 








the appellant under the rules. It was not - 


because he was a Communist or a trade 
unionist, but because he was engaged in 
subversive activities.” (Emphasis mine) 

100. In my opinion, therefore, it is not 
possible to hold that the legislators, as 2 





of the 


the 


f 


a 
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class, do not have the furdamental rigkt of 
association as is available to the citizens 
under Art, 19 (1) (c). The argument of Mr 
Sorabji, therefore, fails. 

101. Mr. Sorabji next argued that the 


impugned legislation could only be struck- 
. down if it directly infringed the fundamental 
‘sight guaranteed under Art.- 19 (1). (c) and 


not otherwise. The proposition, in my cpin- 
ion, is too broadly stated. The legisletion 
can be, of course, struck down if it directly 
infringes the fundamental rights of a ləgis- 
lator but it can also be struck down if the 
inevitable consequences of the legislation is 
to prevent the exercise of the fundamental 
right guaranteed under Art 19 (1) (c) œ to 
make the exercise of that right “ineffeztive 
or illusory”. 


102. In this connection, it is jeeni to 
bear in mind that it is not the form but the 
effect of the legislation which is relevant 
and the Court has to consider the direct and 
inevitable effect of the impugned legislation 
on the fundamental rights. In Smt. Maneka 
Gandhi v. Union of India, AIR 1978 SC 
597 (at pp. 632, 33), it was opined: 


“The law on the test or yardstick to be 


applied for determining whether a statute 
infringes a. particular fundamental right has 
undergone radical change since the days of 
Gopalan’s case, AIR 1950 SC 27. In ÈE. C. 
Cooper’s case, AIR 1970 SC 564, the doc- 
trine that the object and form of the State 
action alone determine the extent of protec- 
tion that may be claimed by an individual 
and that the effect of the State action on the 


. fundamental right of the individual is -rrel- 


evant as laid down in Gopalan’s case was 
finally rejected, This docwrine is in sub- 
stance and reality nothing else than the test 
of pith and substance which is applied for 
determining the constituticnality of legisla- 
tion where there is conflict. of legislative 
powers conferred on Federal and State Legis- 
latures with reference to legislative lists. 
The test applied since R. C.. Cooper’s case 
was as to what is the direct and inevi-able 
consequence or effect of the impugned State 
action on the fundamental right of the peti- 
tioner. It is possible that in a given case 
the pith and substance of the State action 
may deal with a particular fundamental right 
but its direct and inevitaEle effect may be 
on another fundamental rizht and in that 
case, the State action wouid have. to neet 
the challenge of the latter fundamental right, 
the pith and substance doctrine looks only 
at the objection and object matter of the 
State action, but in testing the validity of 
the State action with reference to funda- 
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mental rights, what the Court must consider 
is the direct and inevitable consequence of 
the State action. Otherwise the protection 
of the fundamental right would be eroded.” 
Their Lordships explained: 


“Therefore, the word, ‘direct? would go to 
the quality or character of the effect and 
not to the subject matter.” 
and added that the criterion of “inevitable” 
consequence’ 


“helps to quantify the extent of direction 
necessary to constitute infringement of a 
fundamental right. Now, if the effect of 
State action on a fundamental right is direct 
and inevitable, then a fortiori it must be 
presumed to have been intended ....... this 
is the test which must be applied | ‘for the 
purpose of determining whether the impugn- 
“ed order made under it is violative of DI 
cle 19 (1) (a) or (g).” 


Thus it follows that if the inevitable conse- 
quence of the impugned legislation is to 
curb the- fundamental rights, then it must be 
held to be ultra vires and unconstitutional. 
“Direct and inevitable effect” as used in the 
aforesaid judgment does not imply that be- 
fore an action can be struck down as un- 
constitutional, it has to be established that 
it has both a direct effect as well as inevi- 
table effect on the exercise of fundamental 
rights. The action would be struck down if 
either it directly affects the fundamental 
rights or its inevitable effect on the funda- 
mental rights is such that it makes their 
exercise “ineffective or illusory”. Since the 
inevitable effect of S. 24-G (a) is that it 
makes the exercise of right of association 
guaranteed under Art. 19 (1) (c) ineffective 
and illusory in so far as the- legislators are 
concerned, it must be held to be unconstitu- 
tional. 


103. Of course, as “already observed, to 
contest election is only a statutory right but 
after election, the right to speech in the 
Legislature is guaranteed by S« 72 of the 
Constitution and the right to continue as a 
member, for the entire duration of the term 
of the Legislature is also guaranteed by Sec- 
tion 52 of the Constitution. This constitu- 
tional right to continue as a legislator, after 


his election, is only subject to the disqualifi- 


cation contained in S. 69 of the Corstitution 
(supra). According to Mr. Sorabji the im- 
pugned legislation is covered u/s. 69 (1) (e) 
and has therefore, the constitutional sanc- 
tion. I cannot agree. No law made under 
the Section 69 (1) (a) would be valid if it 
violates the fundamental rights or any other 
constitutional provision. Any law made 


® 
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“u/s. 69-(1) (e) to be upheld, must be ether- ` 


wise, constitutionally valid. ` ‘The ‘reasoning 
given by me while holding clause (b) of Sec- 
tion 24-G as unconstitutional, void and in- 
operative also holds good so far as the non 
validity of clause (a) of the section; is con- 


cerned. Apart from infringing the funda- 
“~-~mental right under Art. 19 (1) (c) it also 


offends S:.52 of the Constitution and is 
neither rrotected--by_Art. 19 (4) nor by Sec- 
tion 69 (1) (e), and on that:account also is 
void and inoperative. The disqualificati tion 
which can be prescribed by the Legislature- 
by any law enacted under S. 69 (1) (e). must 
be read ejusdem generis with the categories 
contained in 5. 69 (1) (a) to (d). The very 
nature cf the disqualifications prescribed 
under S. 69 (1) (a) to (d) show that these 
are the disqualifications which have bearing 
on some ‘personal’ conduct of the member. 
None of them have any concern with the 
‘political’ conduct ,of a member. None of 
these disqualifications are incurred by a 
member for anything be does in his tapa- 
city as.a member of the Legislature. ` None 
of these disqualifications are incurred by the 
member for exercising any of the guaranteed 
fundamental rights. The disqualifications 
prescribed u/s. 24-G isnot of the same gene 
as the disqualifications prescribed in Cls. (a) 
to (d) of S. 69 (1). It is of an altogether 
different species, The impugned legislation 
seeks to punish a legislator either for exer- 
cising his fundamental rights under Arti- 
cle 19 (1) (a) or under Art. 19 (1) (c). The 
disqualification prescribed by S. 24-G, thus, 
makes a mockery of the guaranteed funda- 
mental rights of the legislators as contained 
in Arts. 19 (1) (a)-and 19 (1) (c) and un- 
reasonably restricts their exercise by the 
legislators. They can exercise those rights 
only on the pain of suffering disqualification 
of conticuing as members of the Legisla- 
ture. Thus, even if enacted u/s. 69 (1) (e) 
the impugned section is not only unconsti- 
tutional as offending the fundamental rights 
but also invalid and inoperative as infringing 
Ss. 72 and 52 of the Constitution. 


` 104. In view of what has been said 
above, the conclusion is‘ irresistable that 
cl. (a) of S. 24-G is violative “of Arti- 
cle 19 (1) (c) of the Constitution and is not 
protected by Art 19 (4). The said section 
also impinges upon S, 52, for the term of 
the member is‘co-extensive with the duration 
of the Legislature. 


105. 


and: VOI o o oo a sa e heap e t 
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--which .according to Mr. 


I, therefore, declare both Cis. (a) 
- and (b} of S. 24-G iY be - unconstitutional 


A.I:R, 


AGE. 
tion the attack to the validity of Sec.’ 
Bhandare’s 
ground of attack, is ultra vires Art. 
the Constitution of India. 


' 24-G 
14 of 


107. Article 14'of the Constitution of. 


India provides that the State shal not deny 


to any person equality before law or equal - 


protection of laws within the territory of 
India. The expression “equal protection” 
implies right to equal treatment in the simi- 
“lar~circumstances both in the matter of pri- 
vileges “conferred and liabilities imposed by 
law. There can be ‘no ~ discrimination be- 
tween.one person and another if as- regards 
the subject matter of the legislation, their 
position is the same, This principle, how- 
ever, does not take away from the State the 
power of classifying persons for legitimate 
purposes. What it prohibits is class legisla- 
tion and not reasonable classification, for the 
purpose of legislation. If the -Legislature 
takes care to reasonably classify. persons for 
legislative purposes and treats persons be- 
longing to a well defined class.equal, then it 
is not open to the: challenge of violation of. 
Article 14. In order to pass the test of per- 
missible classification, it is settled law that 
two conditions must be fulfilled. Firstly 
that classification must be founded on an 
intelligible differentia which. . distinguishes 
persons or things that are grouped together 
from those left cut and second that differen- 
tia must have rational basis and..a nexus 
with the object sought to be achieved by the 


statute in question.’ There is, indeed, always . 
a presumption in favour of the constitutiona- ` 


lity of an enactment. It is also., assumed 
that the Legislature understands and, correct- 
ly. appreciates the need of its own people. 
However, the presumption is rebuttable and 
can be rebutted by referring to the contents 
of the statute itself or by extraneous evi- 
dence. Of course, the presumption would 
be of no avail when. a law is discriminatory 
on the face of it and it is patent that either 
the Legislature made no attempt to make a 

classification at all or that the. classification 
made is palpably unreasonable and. has no 
nexus with the object sought to be achieved. 
As observed in Charanjeet Lal Chowdhary 
v. Union of India, AIR 1951 SC 41 in con- 
struing Article 14 we should not adopt such 
an approach that it would “stultify.or choke 
the beneficial legislation”; but at the 


declare it -violative of Art.. 14 of. the Consti- 
tution: — 


I shall now take-up for. considera- - 


third. 


same _ 
time, if the classification is.on the Face of it- 
- arbitrary, the Court has no option but to. 


In Sakhawant Ali. v, State: of; Orissa, E 


» 


-& 


fication is made. ] 
_ fication must have a reasorable relation to the 
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AIR 1955 SC 166; 
p. 169): , 
“Article 14 forbids class legislation’ but 
does not forbid reasonable classification for 
the purpose of legislation. That classifica- 
tion, however, cannot be arbitrary but must 
rest upon some real and substantial distinc- 
tion bearing a reasonable and just relation 
to the things in respect o which the classi- 
In othe: words the classi- 


it was observed .. (at 


object or the purpose souzht to be achieved 
by the impugned legislation.” 

Commenting upon the«content and reach of 
Article 14, it was observed- in Maneka 
Gandbi’s case (AIR 1978 SC 597 at*p.-.624) 
(supra) : 

“Now, the question immediately arises as 
to what is the requirement of Art. 14. What 
is the content and reach of the great equalis- 
ing principle enunciated in this article? 
There can be no doubt that it is a founding 
faith of the Constitution. ‘It is indeed the 
pillar on which rests securely the foundation 
of our democratic republic. And, therefore, 
it must not be subjected to a narrow, pedan- 


‘tic or lexicographic apprcach. No. attempt 


should be made to truncate its all embracing 
scope and meaning, for te do so would be 
to violate iis activist magnitude. Equally is 
a dynamic concept with many aspects and 
dimensions and- it cannet be imprisoned 
within traditional and doctrinaire limits. 
We must reiterate here what was painted 
out by the majority in E. P. Royappa v. 
State of Tamil Nadu, (1974) 2 SCR 348: 
(AIR 1974 SC 555), namely that “from a 
positivistic point of view, equality is antithe- 
tic to arbitrariness. In fact equality and 
arbitrariness are sworn en=mies, one belongs 
to the rule of law in a republic, while the 
other, to the whim and ceprice of an abso- 
lute monarch. Where an act is arbitrary, it 
is implicit in it that it is unequal both ac- 
cording to political logic and constitutional 
law and is therefore violative of Article 14”. 
Article 14 strikes at arbitrariness in . State 
action and ensures fairness ‘and equality of 
treatment. The principle of reasonableness, 
Which legally as wellas philosophically, is an 
essential element of equalty or non arbi- 
trariness pervades Art. 14 like a brooding 
omnipresence and the procedure contem- 
plated by Aticle 21 must answer the test of 
reasonableness in order tc be in conformity 
with Art. 14. It must be “right and just and 
fair’ and not arbitrary, fanciful or oppres- 
sive.” i ; 

: 108. It is broadly on he touchstone of, 


_ these principles fhat-I shall examine -the 
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‘challenge to the vires- of..S. 24-G on the 


ground that it offends. Art. 14, 
-'168, The statement: of objects and rea- 
sons, as reproduced elsewhere in the judg- 
ment, shows that the impugned legislation 
was intended to cover all the defectors. 
Even the counter filed to the petition’ of 
Malik Mohi-Ud-Din on the affidavit of Shri 
G. A. Khan, Add]. Secretary to. Govern- 
ment of Jammu and Kashmir, Law Depart- 
ment also spells out the same “object”. 


110. It was to combat the evil of “defec- 
tion”, that the impugned legislation was en- 
acted, is stated in categorical terms in the 
said counter-affidavit. The rationale of the 
legislation, according to Mr. Sorabji is that 
a representative elected on a particular elec- 
tion manifesto.commits a breach of faith to 
the electorate when, he-—deviates from the 
manifesto and changes his party. loyalty, 
He, according to the learned counsel, ~ be- 
comes ineligible to continue to represent his 
constituency. Does the impugned legislation 
achieve that object? It is in this connection 
that the Explanation to S. 24-G assumed 
relevance. According to the Explanation, a 
political party means a political party recog- 
nised under any law or any rule, regulations, 
order or notification or recognised by ths 
Speaker of the Assembly or the Chairmaa 
of the Legislative Council, as the case may 
be : 


111. Clause“(a) of S. 24-G is in two 
parts. By the first part, the disqualification 
is attracted when a member voluntarily 
resigns his membership from the recognised 
political party on whose ticket he was elect- 
ed. By the second part, the disqualification 
is. attracted to a member who joins a recog- ~ 
nised political party (on whose ticket he was 
not elected} subsequent to his election, and 
then resigns from that recognised political 
party. The objectionable part in Cl. (b) also 
is the same that the disqualification is attract- 
ed only in so far as members of “recognis- 
ed”. political parties are concerned. Both 
clauses (a) and (b), limit their operation only 
in respect of members of recognised political 
parties and prima facie are .discriminatory. 
‘The second. part of clause (a) is more obno- 
xious tħan the first. In the second part it 
is obvious, that the breach of faith, so far | 
as. the electorate is concerned, would be 
complete the moment a member sheds of 
his cloak of independence or of a non-recog- 
nised party and joins a recognised political 
party- after his election. This defection 
under the impugned legislation, does not dis- 
qualify ‘him. ‘What. disqualifies him is, if he 
resigns from that -recognised- political party, `. 


' joins any other 
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which he had joined subject to his election. 
Tt is, thus manifest that this provision has 
been enacted in the interest of recognised 
political parties rather than to curb the evil 
of defection.. In the system :of Parliamen- 
tary democracy that we have, different par- 
ties field their candidates at elections. Many 
persons rot belonging to any . party also 
contest the election as independents. On 
‘heir being elected, each one of them be- 
. comes a member of the -Housé. All the 
members put together constitute a class call- 
ed the M. L. As., M. L. Cs. or M. Ps. The 
mischief of the impugned legislation lies in 
.what it permits rather than what it forbids. 


e The impugned legislation excludes from its 
same. 


purview many categories, from the 
' weli defined class of legislators, — arbitrarily. 
' For example, it, excludes an independent 
candidate elected as such, on his own. If he 
gives” up the cloak of his independence and 
‘non-recognised political 
party, he incurs no disqualification at al. 
' He does not incur any disqualification if he 
voluntarily resigns from such a non-recog- 
nised, though “identifiable, ` political party, 
which he had joined subsequent to his elec- 
‘tion. He also incurs no disqualification if 
che gives up voluntarily his independence 
. and. joins a recognised political party. How- 
ever, if he resigns from that recognised poli- 
tical party, which he -joined subsequent to 
his election, he incurs the disqualification. 
Similarly, a legislator belonging to a non- 
recognised political party may voluntarily 
resign from it and yet he would suffer no 
disqualification. He is ‘at liberty to become 
independent or join any other non-recognis- 
ed political party and leave that, at his will. 
. He still would not attract any disqualifica- 
tion. He can also with impunity, voluntarily 
resign, from the non-recognised political 
party, on whose ticket he was elected, and 
join a recognised political party without any 
fear of being disqualified. However, if he 


then voluntarily resigns from that recognis- © 


ed party, he suffers the disqualification 
u/s. 24-G. - All this is indicative of the fact 


that it is the interest of the recognised poli- 
tical parties which has led to the classifica- 
tion and not the desire to “combat the evil 
of defection”. As a matter of fact, this 
part of clause (a) encourages defections in 
so far as independents and members of un- 
recognised political parties. are concerned. 
Even so far as the first part of clause (a) is 
concerned, as noticed above, the disqualifi- 
cation is attracted only when a member 
= elected on the ticket of a recognised political 
party voluntarily resigns his membership of 
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that political party but does ‘not affect am 
independent or a member elected on the 
ticket of an.. unrecognised political party 
who voluntarily resigns from it. Tbus the 


impugned legislation has been brought for- - 


ward, in fact, to consolidate the interests of- 
recognised - political | parties. Since, members - 
after their election,: constitute one class, the 
classification, which | picks out a category 
only out of that class, without any rational 


basis of the objective to be achieved, is not 


only objectionable but grossly arbitrary. . In; 
matters of political right, as argued--by” Mr. 
Bhandare, there must be. absolute equality, 
and there is no.scope for excluding some 
out of a class, who are all similarly situated 
cr placed. The definition of -the political 
party: as contained in the Explanation is un- 
real, artificial and has no relation to the ob- 
ject sought to be achieved. It is unintelligi- 
ble, arbitrary and discriminatory. The classi- 
fication made has no nexus with the object 
to be achieved by the impugned legislation. 


112. That apart,. the impugned legisla- 
tion is also bad as ‘it does not contain any 
guidelines. It does not even define as to 
who is a defector. Any Jaw pertaining to 
defectors, without defining who is a defector, 
would not only be’ unworkable but also 
arbitrary. The defector, within the scope- 
of Sec. 24-G is only a member of a recog- 
nised political party who voluntarily resigns 
from that political party, irrespective of the 
fact whether he was elected on the ticket of 
that party or he joined it after-his election. 
This restrictive scope of ‘defector’ defeats 
the very object of the legislation and makes 
jt arbitrary and: discriminatory. The im- 
pugned legislation does not take into account 
splits, which take place in a political party 
on ideological differences. Which - of the 
two grounds of a recognised political party, 
in the event:of a split, would be-considered 
as the defector? The legislation also does 
not take into account voluntary resignation 


-of a person on account of force of circum- 


stances. For example, when a recognised 


- political party, outside the Legislature. merges 


into another recognised political party, that 
would require the legislators of the merged 
party to join the other political party. 
Under the impugned legislation, they shall 
stand disqualified. That would be most un- 
just and unfair. It also does ‘ not ‘provide 


` for the contingency: when a member is forc- 


ed to resign from the membership of the 


‘recognised political party on his election 
either as the Speaker of the Assembly or 
the Chairman of the Council. The legisla- 


tion presumes that a person voluntarily 
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resigns from one political party only on the 
lure of office or some gaim. It does noft 
take into account resignation of a legislator 
from the recognised political party, on ideo- 
logical differences.. It further fails to take 
into account that a membez may resign from 
the recognised political party on grounds 
of his. conscience or when he finds that the 
said party is going agains: the manifesto. 
In such cases, either the member has to 
compromise with his conscience and go 
against his commitment tc the electorate or 
else face disqualification, r parting com- 


pany with the recognised nrolitical party. By - 


not providing for these sitaations, and such 
situations can be multiplied the impugned 
legislation not only becomes unworkable 
and illogical but also arbiirary and discri- 
minatory. The argument of Myr. Sorabji 
that Art. 14 does not require any scientific 


-precision or any exact inclusion or exclusion 


and that a statute cannot 3e struck down as 
unconstitutional because o? hardship caused 
to a few genuine cases is indeed sound. I 
agree that legislation enacted for the achieve- 
ment of a particular object or purpose need 
not be all embracing. It is open to the 
Legislature io determine what categories it 
would embrace within the scope >f legisla- 
tion. However, in selectirg so, the Legisla- 
ture cannot pick and chocse a category, out 
of a class, without a reasonable classifica- 
tion. All persons belongirg to the same 
class and similarly situated have to be treat- 
ed alike and there can be no discrimination 


between them. Class legi:lation is strictly 
prohibited by Art 14, and that is ‘exactly 
what the impugned legisiztion does. What 


is not intelligible is as to why does the im- 
pugned legislation put curss on members of 
‘recognised’ political parties only and not on 
others. If the objective of the legisiation is 
to punish a member for going back of his 
commitment to the electorcte it should make 
no difference whether suck a member be- 
longs to a recognised political party or to an 
unrecognised political party or even if he 
is an independent. Independents have, as 
the history tells us, often meld the balance 
and dictated terms, when no political party 
has a majority in the Leg&lature, to form 
the Government. Why should an inde- 
pendent not suffer the disqualification when 
he voluntarily gives up his independence to 
join a recognised political party, whose can- 
didate for ought you know, he might have 
defeated at the polls. What holds true for 
an independent holds equally true for the 
members returned to the Legislature on the 


ticket of an unrecognised political party. 
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He does not incur disqualification, if he 
voluntarily gives up the membership of that 
political party. The impugned legislation 
thus not only puts the right of recognised 
political parties on a higher pedestal, it also 
has the effect of curbing the fundamental 
rights of the legislators belonging. to ‘recog- 
nised’ political parties from dissociating 
from that parfy and in that way as already 
observed it impinges upon their fundamental 


rights. - Mr. Sorabji relied upon AIR 1962 — 


SC 316, AIR 1975 SC 1146 and AIR 1977 
SC 1825 in support of his submission that 
the Legislature can, without offending Arti- 
cle 14, bring forth a legislation in which 
certain categories which would stand on the 
same fooling as those which are covered by 
the legislation are left out. All these cases are 
distinguishable as in each one of them, no 


category out of a class was picked out for. 


differential treatment besides they do not 
help Mr. Sorabji at all. 


113. In AIR 1962 SC 316 there was 
‘over inclusion’. Constitutional validity of 
Section 178-A of the Sea Customs Act, 1878, 
which provided that where any goods to 
which this section applies are seized under 
the Act, in the reasonable belief that they 
are smuggled goods, the burden of proving 
that the goods are not smuggled shall be on 
the person from whose possession those are 
seized. The section was fo apply to gold, 
gold manufactures, diamonds and other 
precious stones, cigarettes and cosmetics and 
any other goods which the Central Govern- 
ment may notify in that behalf The chal- 
lenge to the validity inter alia was on the 
ground that it was violative of Article 14 
and that the legislation had overstepped its 
limits. Their Lordships opined (at p 325): 

“Where, however, there is guidance and 
the legislation is challenged on the ground 
that the law with the definite guidance for 
which it provides has outstepped the limits 
of the Constitution by imposing a restrain; 
which is either uncalled for or unreasonable 
in the circumstances, the scope and content 
of the enquiry is far removed from the test 
of conformity to rational classification, adopt- 
ed for judging whether law had contravened 
the requirement of equal protection under 
Article 14.” : 

114. Their Lordships held that by putting 
the burden of proof on the person from whose 
possession, goods are seized, even some in- 
nocent persons who have imported the goods 
after paying duty would be harassed, 
but that did not render the provision uncon- 
stitutional as they could not be left out. 
They opined: 
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"o SAny severance of the marginal cases and 
their. exclusion from the operation of -the 
provision would greatly reduce its effective- 
riess and provide innumerable loopholes for 
easy evasion.” 


115. This judgment, therefore, in effect 
supports the argument of Mr. O. N. Tikku 
that by leaving cut category after category 
‘from the purview of the impugned legisla- 
tion, the effectiveness of the legislation is 
greatly eroded and its objective frustrated, 


' 116. AIR 1975 SC 1146 related to the 
challenge to the validity of S. 13 GA) of the 
West Bengal Premises Tenancy Act, as am- 
ended by Act of 1969. The challenge to the 
validity was on the ground that it was vio- 
lative of Art. 14 as certain innocent land- 
lords were also going to be affected.’ Their 
Lordships opined (at pp. 1150, 1151): 

“We therefore view the provision impugn- 
ed -throuzh a socially constructive, not legal- 
ly captious microscope to discover glaring 


unconstitutional infirmity, if any and not. 


chase every chance possibility or speculative 
` thought which may vitiate the law. Stray 
misfortunes when laws affecting large chunks 
of the community are enacted are inevitable 
and the respondents before us may perhaps 
belong td that category. Social legislation 
without tears, affecting vested rights, is im- 
possible and statutory construction as a 
benignant sensitivity.” 
. 117. The authority also is of no avail to 
Mr. Sorabji as not only was it also « case of 
‘over inclusion’ when the law took within its 
embrace all landlords, but also the validity 
of the lezislation in that case was upheld pri- 
marily on the ground that it was neither arbi- 
trary nor unreasonable and that the same was 
intended to achieve the object, It was in this 
context that it was opined that when law is 
enacted to affect a large chunk of the society, 
some innocent may get roped in and in the 
larger interest that cannot be helped. 


118. AIR 1977 SC 1825 popularly known 
as the ‘Money Lenders’ case, which was also 
a case dealing with over inclusion also can- 
not advance the argument of Mr. Sorabji. It 
was held in that case that law makers can on 
the basis of socio-economic facts bring forth 
a legislation to cover all money lenders and 
liquidate the existing debts of some class 
without ċffènding' Art. 14. In this case it is 


pertinent to note that no category of money | 


. lenders. was left out of the purview of- the 


statute in question and- the legislation was 


_ found to, achieve -its very: object. ‘The follow:-. 
ing observations. may be reproduced with ad- . 
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vantage, as they aré an answer to’ ae 
Sorabji’s argument (at p 1841) : 


“In this perspective, we seé no ‘constiti- 
tional flaw in the Act on the score that the 
sheep have not been divided from the goats. 
Realism in the Legislature isa component of 
reasonableness. It was urged by Shri Chitale 
that the definitional deficiency in ignoring the 
movable wealth of debtors makes the scheme 
arbitrary and unreasonable. A romantic 
view of the debtors being considerable owners 
of costly art pieces and sophisticated gadgets 
and yet eligible for relief is good rhetoric but 
unrealistic. A pathetic picture of the money 
lender being deprived of his loan assets while 
being forced to repay his lender was drawn 
but that cannot affect the reasonableness of 
the relief to the grass roots borrower. Nor 
is it valid to attack the Act on the score that 
the whole debit i.e. the very capital of the 
business, has been dissolved ... ... ... ... it 
follows that for the very survival of Trade, 
the regulatory measures of relief of indebted- 


ness is required. What form this relief should ` 


take is ordinarily for the legislature to de- 
cide. 
play the role of Economic Adviser to the 
Administration. Here amelioratory measures 
have been laid down by the legislature so 
that the socio-economic scene may become 
more contented, just and orderly. Obviously, 
this is regulatory in the interest of trade it- 
self. This policy decision of the House can- 
not be struck down as perverse by the Court. 
The restrictions under the Debt Act are rea- 
sonable.” f 


119. The impugned legislation, in the case 
in hand, as already observed, on the other 
hand, leaves out category after: category out 
of one class and picks out only one category 
out of the similarly situated. The classification 
is as unreal as it is unreasonable. It smacks 
of discrimination and is an arbitrary: mode 
of dealing with the problem of defection. It 
has no nexus with the object sought to be 
achieved, The classification made by the 
legislature is not based on any intelligible 
differentia. I agree with Mr Sorabji_ that 
mere differentiation or inequality of treatment 
does not per se amount to discrimination 


within the inhibition of Art. 14 but in the 


instant case it is not the inequality of treat- 


ment alone which is objectionable but the. 
fact that the selection or differentiation is une 


reasonable and arbitrary and does not rest on 
any rational basis having regard to the Object 


Which the legislature had in view and in fhe- 
name™;of “classifying members of the re- 
= cognised political parties on the ground of 
special feature; the ` legislature, -has ` obviously - 


It is not ordinarily for the Court to 
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put the interest of recognised political parties 
above the object of the legislation. Had Sec» 
tion 24-G brought within its sweep all the 
legislators and provided foz their disqualifica- 
tion in the event of their defection, it could 
` perhaps be said that for the good of the 
multitude, the interest of a few innocent who 
change loyalties on grouncs of conscience or 
ideological differences, could be sacrificed but 
fhe -mischief of the legislation lies in what it 
permits rather than what it prohibits. By 
leaving out of the purview of the legislation, 
members of unrecognised political parties, 
even though belonging to identifiable political 
parties and independents, the whole object of 
the Act goes defeated, as rot only such legis- 
lators are free to defect but they can defect 
any number of times, till they join a re- 
cognised political party. To achieve the ob- 
jective of the legislation, disqualification 
should have been attached to a defector; ir- 
respective of his party affiliations and if that 
was done perhaps the charge of infringing 
Art. 14 would not have been available. In 
the present state, the only object, which the 
impugned legislation perhaps achieves is th¢ 
enforcement of discipline in recognised politi- 
cal parties. That is objectionable. The im- 
pugned legislation seeks to enforce the obliga- 
tions of legislators belonging to the recog: 
nised political parties to those and seeks to 
ensure their loyalty to theiz political party by 
law. 


120. As Mr. Seervai pits it in his “Con- 
stitutional law of India” Vol. IN (p. 1837) 
that the enactment of such an anti-defection 
law “is not a satisfactory way of ensuring 
compliance with ordinary standard of politi- 
eal morality to force people to do the right 
thing by compulsion of law.” I agree. 

121. It was next urged by Mr, Sorabji 
that since it is open to thə legislature to re- 
cognise degree of harm, it was permissible 
for the legislature to confine the ambit and 
scope of the legislation to the legislators be- 
longing to recognised politcal parties. There 
cannot indeed be any quarrel with the pro- 
position that it is open tc the legislature to 
recognise degrees of harm and enact law ac- 
cordingly but it certainly :s not open to the 
legislature to enact law by adopting the policy 
of pick and choose, out of a well defined class. 
it is wholly unrealistic to assume that the evil 
of defection is more rampant with members 
of recognised political parties only or that 
they alone shift their loyal‘ies for the lure of 
office or on account of sheer opportunism. 
Whe history of defection, cn the basis of the 
Statistics gathered from the Report of Com- 
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mittee on Defection and the ‘Politics of 
Power’ by Kashyap (1974) shows that in- 
dependents constitute quite a substantial 
number in the legislature and more often than 
not have they defected to tilt the balance in 
favour of one or the other political party. 
For example after the fourth General Elec- 
tion, in Andhra Pradesh 30 independents left 
the cloak of independence and joined one or 
the other political party, while in Bihar their 
number was 38 and in Haryana 17. In 
Madhya Pradesh 23, Manipur 9, Himachal 
Pradesh 5, Uttar Pradesh 15, Punjab 6, Raja- 
sthan and West Bengal 4 each. In Table 3.1, 
Kashyap in his book ‘Politics of power’ dis- 
closes that between 1967-1971 as many as 
212 defectors were rewarded with ministeria! 
offices in various States and Union Territories. 
According to him in Feb. 1968 itself 157 out 
of a total of 376 independents joined one or 
the other political party and 116 out of them 
got ministership and seven even Chief Min- 
istership in different States in the country. 
From these figures it is manifest that the de- 
gree of harm which independents can cause 
to the political stability is in no way less than 
the degree of harm which can be caused by 
defection of the members of recognised politi- 
cal parties. The legislature by leaving out 
the independents and members of un-recog- 
nised political parties, from the purview of 
the impugned legislation, has in fact indulged 
in class legislation, not based on any reason- 
able classification and that makes the im- 
pugned legislation liable to avoidance not 
only as a law discriminatory in itself but also 
on the ground that there is no nexus of the 
classification made with the object to be 
achieved by the legislation. 


122. The aforesaid discussion, leads to aa 
irresistible conclusion that S. 24-G of the 
Jammu and Kashmir Representation of the 
People Act 1957 is also ultra vires Art, 14 of 
the Constitution, 


123. The last argument of Mr. Bhandare 
on the vires of S. 24-G was that the said sec- 
tion is destructive of the basic structure of 
the Constitution. In the view that I have 
taken that S. 24-G is ultra vires. Arts. 14, 
19 (1) (a) and 19 (1) (c) of the Constitution 
of India, I do not find it necessary to dis- 
cuss the last argument of the learned coun- 
sel, which even otherwise was faintly argued 
by him before the Bench. That qtestion be- 
comes purely an academic question and need 
not detain me. 


124. Article 13 (2) of the Constitution of 
India provides that any law madz by the 


—— 
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legislature or other authority which con- 
travenes any of the fundamental rights in- 
cluded in Part HI of the Constitution shall, 
to the extent of the contravention be void. 


125. Therefore, S. 24-G of the J. & K. 
Representation of the People Act, 1957 as 
introduced by the Jammu and Kashmir Re- 
presentation of the People (Amendment) Act, 
1979 which has been found to violate and 
contraven2 Aris. 14, 19 (1) (a) and 19 (1) fc) 
of the Constitution of India, is unconstitu- 
tional and void. The same is, accordingly, 
hereby struck down. 


126. In the result both the writ petitions 
succeed and are hereby allowed. 


127. The petitioners, Malik Mohi-ud-Din 
and Miar. Bashir Ahmed, have thus, not in- 
curred any disqualification to continue as 
members of the Jammu and Kashmir Legisla- 
tive Assembly. The references made by the 
Speaker of Jammu and Kashmir Legislative 
Assembly under S. 70 of the Constitution 
are, unde: the circumstances, hereby rejected. 


128. In view of the intricate questions of 
law involved, I leave the parties to bear their 
own costs. 

KOTWAL, J. (Minority view):— 129. 
Constitutional validity of S, 24-G of the 
J. & K. Representation of the People Act, 
1957, hereinafter to be referred to as the Re- 
presentation of the People Act, has been 
challengec in these writ petitions. The chal- 
lenge is based on the grounds: firstly, that 
the section is violative of Art. 19 (1) (a) of 
the Constitution of India, hereinafter to be 
referred to as the Constitution, inasmuch as 
it abridges the petitioners’ right to freedom of 
speech and expression; secondly, that it is also 
violative of Art. 19 (1) (c) inasmuch as it 
takes away the petitioners’ right to form as- 
sociation; thirdly, that it being discrimina- 
tory in character, is violative of Art. 14; 
fourthly, that it takes away the right of free- 
dom of speech and expression guaranteed to 
the petiticners under Cis. (1) and (2) of S. 72 
of the Constitution of Jammu and Kashmir, 
hereinafter to be referred to as the State Con- 
stitution, and the same right being a constitu: 
tional right, it could not have been taken 
away by any legislative enactment save by am- 
ending the Constitution itself; fifthly, that 
Cl. (e) of S. 69 of the State Constitution on 
its plain terms has to be read ejusdem generis 
to Cls. (a), (b), (c) and (d) of the said section, 
and the disqualification created by the im- 
pugned section not having the same genus as 
that of the disqualification contemplated by 
the other clauses of the section, the impugned 
section is ultra vires of the powers vested in 
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the State Legislature; and sixthly, that it is 
destructive of the basic structure of the Con- 
stitution, inasmuch as it violates the funda- 
mental rights of freedom of speech and ex- 
pression and equality before law guaranteed 
to every citizen of India under Arts. 19 (1) 
and 14 respectively. 


130. The State, however, seeks to uphold 
the validity of S. 24-G by urging: firstly, that 
right of speech and expression which a legis- 
lator exercises in a house of legislature 
is not a fundamental right contemplated 
by Art. 19 (1) (a) but is only a privilege 
which a legislator enjoys as a member of the 
house; secondly, that at best it is a constitu- 
tional right guaranteed to a legislator under 
Section 72 of the State Constitution in con- 
tradistinction to fundamental right envisaged 
by Art. 19 (1) which every citizen of India 
enjoys in common with each other and need 
not, therefore, stand the scrutiny of Arts. 14 
and 19(1) of the Constitution; thirdly, that 
in any event what the impugned section seeks 
to take away is not the fundamental or a 
constitutional right of the legislator to free- 
dom of speech and expression, but his statu- 
tory right cf continuing as a member of the 
house of legislature which need not stand the 
test of Art, 13 of the Constitution; fourthly, 
that in no case can the impugned section be 
said to take away or even abridge the right 
of freedom of speech or expression of a 
legislator, or his right to form association, 
but what is actually seeks to take away is his 
right to continue as a legislator which is not 
a fundamental right but is merely a statutory 
tight; fifthly, that the rule of ejusdem generis 
is not attracted to the impugned legislation 
because Clauses (a) to (d) of S. 69 of the 
State Constitution do not have a common 
genus and provide for disqualification arising 
out of different causes; sixthly, that the im- 
pugned section cannot be said to be dis- 
criminatory in character merely because it 
leaves certain legislators or classes of legisla- 
tors outside its purview as no law enacted to 
achieve a particular object need necessarily 
be ali embracing; and seventhly, that in no 
case can the impugned section be said to be 
destructive of the basic structure of the Con- 
stitution. : 


131. Article 13 of the Constitution pro- 
vides that all laws in force in India im- 
mediately before the commencement of the 
Constitution in so far as they are inconsistent 
with the provisions contained in Part II of 
the Constitution shall be void to the extent 
of such inconsistency. It forbids the State 
from making any law which takes away of 
abridges the rights conferred- by Part TW and 
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declares void every post Constitution law 
which takes away or abridges any such right. 
Yo attract the mischief o? this Article it is 
mot necessary to show that the impugned 
legislation has actually taken away any of the 
tights guaranteed to a citizen of India under 
Part Il. It is enough if it has caused even 
a threat to the exercise of any such right. 
Clause (b) of S. 24-G provides that a person 
shall be disqualified for being a member of 
the Legislative Assembly or the Legislative 
Council of the State if he votes or abstains 
from voting in such House contrary to any 
direction or whip issued by such political 
party or by any such person authorised by 
it in this behalf without cbtaining prior per- 
mission of such party or person. Obviously 
therefore, it poses a serious threat to his right 
to freedom of speech and expression in the 
House in case he disobeyes the direction of 
whip issued to him or even abstains from 
voting in the House. H> cannot say that 
which he really wants.to say, for if he says 
so and the same would >e contrary to the 
party whip or direction ke has to pay the 
penalty of losing the membership of .the 
House. The same is true of voting, for it is 
one of the modes. of communicating one’s 
idea or feeling to others. A legislator may 
give his assent to a particular motion either 
by uttering the necessare. words from his 
mouth, or by merely liffing his hand and 
each of these forms of demonstration will 
tantamount fo speech or expression. Dealing 
with the question whether a demonstration 
is covered by either or bcth of the two free- 
doms guaranteed by Arts 19 (1) (a) and 19 
(1) (b), their. Lordships in Kameshwar Pra- 
sad v. State of Bihar, ATE. 1962 SC 1166 ob- 
served as under (at p. 1170):— 


we ee Without going very much into 
the meeles of language i might be broadly 
stated that a demonstratian. is a visible mani- 
festation of the feelings er sentiments of an 
individual or a group. Ht is thus a com- 
munication of one’s ideas to others fo whom 
it is intended to be conveyed. - It is in effect 
therefore a form of speech or of expression, 
because speech need not de vocal since signs 
made by a dumb person would ange be a 
form of speech .. ... ... 


132. There can, therefore, be no manner 
of doubt that Cl, (a) of £. 24-G does imperil 


the right of a legislator ło say whatever he- 


likes to say in the House or to vote for or 
against a motion moved in it as he likes. He 
bas to say only that wkat his party whip 
wants him to say and te vote in a manner 
in which the whip wants him to voie. The 
provision is so stringent that he cannot also 
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abstain from voting even though for reasons 
beyond his control. He can no doubt ignore 
the party whip or direction, but only at the 
cost of losing his membership of the House. 
If, therefore, this right of speech and expres- 
sion can be said to be a fundamental right. 
envisaged by Art. 19 (1) (a), then it can he 
hardly doubted that the impugned legislation 
will not survive the attack of Art. 13, unless 
it can be said that the restriction imposed on 
the legislator’s right to freedom of speech 
and expression is feasonably within the mean- 
ing of Cl. (2) of Art. 19. 


133. Mr. Sorabji’s contention, however, is 
that a legislator does not possess, as such, 
any fundamental right to freedom of speech 
and expression envisaged by Art. 19 (1) (a). 
It is merely a constitutional privilege granted 
to him under Section 72 of the State Constitu- 


tion and is co-extensive with his life as a 


member of the House. He has based his 
argument on- the authority of a Suprem: 
Court decision, viz., I. K. Ananda Nambiar 
v. Chief Secretary, Govt. of Madris, AIR 
1966 SC 657, in particular, to the following 
observations made therein fat p. 664): 


“Then as to Art. 100(1): what it provides 


‘is the manner in which questions will be de- 


termined; and it is not easy to see how the 
provision that all questions shall be deter- 
mined by a majority of votes of Members 
present and voting,.can give rise to a con- 
stitutional right as such. The freedom of 
speech on which Mr. Setalvad lays consider- 
able emphasis by reference to Art. 105 (1) 


and (2), is a part of the privilege of Mem- 


bers of the House.. It is no doubt a privilege 
of very great importance and Significance, 
because the basis of democratic form of Gov- 
ernment is that Members of Legislatures must 
be given- absolute freedom . of expression 
when matters brought before the Legislatures 
are debated. Undoubtedly, the Members of 
Parliament have the privilege of freedom of 
speech, but that is only when they attend the 
session of the House and deliver their speech 
within the chamber itself. It will be recalled 
that in’ Cap. Ramsay’s case, what had been 
urged before the Committee of Privilegys 
was that the detention of Cap. Ramsay had 
caused a breach of privilege of his freedom 
of speech, and this plea was rejected by the 
Committee. -We are, therefore, satisfied that 
on a close examination of the articles on 
which Mr. Setalvad has relied the whole basis 
of his argument breaks down because the 
rights which he calls constitutional rights are 
rights accruing to the Members of Parlia~ 


ment after they are elected, but they are not 


constitutional rights in the strict sense, and 
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quite clearly, they are not fundamental rights 
at all. It may be that sometimes in discussing 
the significance or importance of the right of 
freedom of speech guaranteed by Art. 105 (1) 
and (2), it may have been described as a 
fundamental right; but the totality of rights 
on which Mr. Setalvad relies cannot claim 
the status of fundamental rights at all and 
the freedom of speech on which so much re- 
liance is placed, is a part of the privileges 
falling under Art. 105, and a plea that a 
breach has been committed of any of these 
privileges cannot, of course be raised in view 
of the decision of the Committee of privileges 
of the House of Commons to which we have 
just referred. Besides, the freedom of speech 
to which Art. 105 (1) and (2) refer, would 
be available to a Member of Parliament when 
he attends the session of the Parliament. If 
the order of detention validly prevents him 
from attending a session of Parliament, no 
occasion. arises for the exercise of the right 
of freedom of speech and no complaint can 
be made that the said right has been in- 
validly invaded.” 


134. In this case the petitioner I. K. 
Ananda Nambiar, a Member of Parliament, 
had been detained by Government of Madras 
under R. 30 (1) (b) and (4) of Defence of 
_ India Rules, 1962, He had challenged his de- 
tention on two grounds; one, that R. 30 (1) (b) 
was invalid, and two, that the order of de- 
tention was itself invalid as it was mala fide 
and otherwise also not justified by the Rules. 
Validity of R. 30 (1) (b) was challenged on 
the ground that it sought to take away the 
right of a member of Parliament to address 
the Parliament and to cast his vote during 
its proceedings. An order of detention auto- 
matically prevents a member of Parliament 
from participating in its proceedings and 
giving his vote which in turn amounts to 
violation of his constitutional rights, firstly, 
to attend the session of Parliament pursuant 
to a summons issued by the President under 
Art. 85 (1), secondly, to hear the address of 
the President which he delivers in exercise of 
his powers under Art. 86 (1), thirdly, to cast 
his vote in terms of Art. 100 (i) and fourthly, 
freely speak and cast his vote in exercise of 
his right under Art. 105 (i) and (ii) of the 
Constitution which is fundamental right of 
speech and expression contemplated by Arti- 
cle 19 (1) (a). The aforesaid’ observations, it 
is manifest, were made by the Court in the 
background of these contentions raised on 
behalf of the petitioner. Their Lordships 
heli. that strictly speaking no constitutional 
right of the petitioner, much less his funda- 
mental right, was involved merely because he 
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had an option to attend the Parliament in 
obedience to the summons issued by the 
President under Art. 85 (1), or to hear his 
address and vote for or against the motion 
of thanks under Art. 86 (1). He could 
have no doubt addressed Parliament and cast 
his vote in exercise of his powers under Arti- 
cle 105, but that depended upon whether he 
was qualified for being a member of the 
House. To address Parliament was only the 
privilege of a member of Parliament and if 
the privilege was lost the right to address and 
vote was automatically lost. Treating pre- 
ventive detention to be of the same impact 
and consequence as the detention on convic- 
tion for a substantive offence, their Lordships 
held that the petitioner had incurred the dis- 
qualification within the meaning of S. 7 of the 
Representation of the People Act, 1951. By 
being detained under R. 30 (1) (b) he had in- 
curred a disqualification and had conse- 
quently, no right to address the Parliament 
or even cast a vote during its proceedings se 
long as he remained in detention. This is 
amply borne out from the following observa- 
tions made by the Court íat p. 665): 


g . .. It is true that the conviction of 
a person at the end of a trial is different from 
the detention of a person without a trial; but 
so far as their impact on the alleged constitu- 
tional rights of the Members of Parliament 
is concerned there can be no distinction. If 
a person who is convicted and sentenced has 
necessarily to forego his right of participat- 
ing in the business of the Legislature to 
which he belongs, because he is convicted and 
sentenced, it would follow that a person who 
is detained must likewise forego his right to 
participate in the business of the Legislature. 
Therefore, the argument that so long as the 
Member of Parliament has not incurred any 
disqualification, he is entitled to exercise his 
rights as such Member cannot be accepted.” 


135. It is, therefore, manifest that what 
the Court was really concerned with was the 
petitioner’s right to enter the Parliament as 
its member and not his right to address it or 
cast his vote during its proceedings; the latter 
right having been presumed to vest in him as 
a constitutional privilege while he retained 
his right to enter the Parliament as its mem- 
ber. 


136. This inevitably takes us to the con- 
notation of the expression “constitutional 
privilege” occurring in the aforesaid judg- 
ment. “Privilege” has been defined in Web- 
ster’s Third New International Dictionary as 
“a right or immunity granted as a peculiar 
benefit, advantage or favour; a peculiar or 
personal advantage or right especially whem 
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enjoyed in derogation of common right; a 
prerogative, a right or -mmunity attached 
specifically to a position or an office.” Parlia- 
mentary privilege in Sir Thomas Erskine 
May’s Parliamentary Prectice, 16th Edn. 
Ch. III, page 42 is defined as “the sum of the 
peculiar rights enjoyed by each House collec- 
tively as a constituent part of the High Court 
of Parliament, and by members of each 
House individually, withou: which they could 
not discharge their functicns, and which ex- 
ceed those possessed by cther bodies or in- 
dividuals.” In substance, therefore, what was 
described by their Lordships in Ananda Nam- 
biar’s case as constitutional privilege is the 
fundamental right to freecom of speech and 
expression guaranteed to = citizen of India 
under Art, 19 (1) (a) which he could not have 
exercised on the floor of the House except 
when he was privileged to do so by virtue of 
his office of a member duly elected to the 
House. A legislator when he addresses, of 
casts his vote during the course of proceed- 
ings in a House of Legislature, therefore, does 
nothing except exercising his fundamental 
right of speech and expression guaranteed to 
every citizen of India which he could not 
have done had he not been elected to the 
House. 


137. The six fundamental] rights of free- 
dom enshrined in Art. 19 (1) of the Consti- 
tution are guaranteed to every citizen of 
India. It is true that these rights cannot be 
exercised by a citizen at all times and places 
of his choice, but this is so on the principle 
Sic Utere Tuo Ut Alienum Non Laedas i.e., 
use your own property in such a manner as 
not to injure that of another. A citizen can no 
doubt exercise his fundamental right guaran- 
teed to him under Art. 12 (1) (a) but he 
cannot exercise it at the cost of the rights 
of other citizens. On the parity of reason- 
ing, every citizen cannot claim a fright to 
address a House of Legislature on the ground 
that he has a fundamentel right to freedom 
of speech and expression and wants to 
address it in exercise of chat right. If his 
aforesaid right is carried that far, it would 
be impossible for any Hcuse of Legislature 
to conduct its normal business and would 
adversely affect the rights of the legislators 
guaranteed to them unde> the Constitution 
and other laws. It, therefore, follows that 
it is wrong to contend that a right of free- 
dom of speech and expression unless it is 
exercisable at all places cf the choice of 
a citizen cannot be called a fundamental 
right. As observed by His Lordship Justice 
Bhagwati in Maneka Gardhi v. Union of 
India, AIR 1978 SC 597: “But these free- 
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doms are not and cannot be absolute, for ab- 
solute and unrestricted freedom of one may 
be destructive of the freedom of another and 
in a well ordained civilized society freedom 
can only be regulated freedom". A citizen, 
once he is duly elected to the House of 
Legislature carries with him his fundamental 
right of speech and expression to the legis- 
lative chamber also and is free to address 
the House in exercise of his aforesaid right. 
It is impossible to imagine that before en- 
tering the portals of the House of Legisla- 
ture he will have to shed his fundamental 
Tight of speech and expression guaranteed 
to him in common with every citizen of 
India under Art. 19 (1), for that would 
straightway pose a serious question: does a 
legislator who is otherwise a citizen of India 
cease to be so the moment he enters the 
legislative chamber? In fact such a view 
would be an anithesis of the concept of Sec- 
tion 12 of the Representation of the People 
Act, which provides that only a citizen of 
India can be a voter in a constituency to be 
elected as a member of a House. The fact 
that a citizen of India after he is elected to 
a House of Legislature acquires the privilege 
of addressing the House does not necessarily 
imply that having acquired the right to enter 
the House, he loses the fundamental right 
to freedom of speech and expression 
guaranteed to him under Art. 19 (1) (a). On 
the other hand he acquires a right to exercise 
his fundamental right to freedom of speech 
and expression unfettered by the restrictions 
contemplated by Cl. (2) of Art. 19. This is 
amply borne out from Cis. (1) and (2) of 
Section 72 of the State Constitution which 
corresponds to Cis. (1) and (2) of Art. 194 
of the Constitution. This section reads as 
under : 


“72. Powers, Privileges, ete. of the Houses 
of Legislature and of the members and 
committees thereof — (1) Subject to the pro- 
visions of this Constitution and to the rules 
and standing orders regulating the procedure 
of the Legislature there shall be freedom of 
speech in the Legislature. 


(2) No member of the Legislature shall 
be liable to any proceedings in gny Court 
in respect of anything said or any vote given 
by him in the Legislature or any committee 
thereof and no person shall be sc liable in 
respect of the publication by or under the 
authority of a House of the Legislature of 
any report, paper, votes or pruceedings. 

(3) In other respects, the powers, privi- 
leges and immunities of a House of the 
Legislature and of the members and the 
committees of a House of the Legislature 


70 J. & K. 


shall be such as may from time to time be 
defined by Legislature by law, and until so 
defined, shall be those of the Parliament of 
India and of its members and committees. 


(4) The provisions of sub-sections (1), (2) 
and (3) shall apply in relation to persons 
who by virtue of this Constitution have the 
right to speak in, and otherwise to fake part 
in the proceedings of, a House of Legislature 
or any committee thereof as they apply in 
relation to members of that Legislature.” 


138. That the right to freedom of speech 
and expression which a legislator has stands 
on a higher pedestal than a similar right 
which is guaranteed to any ordinary citizen 
under Art. 19 (1) (a) is clearly borne out 
from the following observations made by 
Gajendragadkar J, the learned Judge who 
delivered the judgment in Anand Nambiar’s 
case (AIR 1966 SC 657) also, while giving 
the opinion of the Court to the President of 
India who had sought it under Art. 143 of 
the Constitution. This opinion is reported 
as AIR 1965 SC 745 (at pp. 760, 761): 


“Tt will be noticed that the first three 
material clauses of Art. 194 deal with three 
different topics. Clause (1) makes it clear 
that the freedom of speech in the Legislature 
of every State which it prescribes, is subject 
to the provisions of the Constitution, and 
to the rules and standing orders, regulating 
the procedure of the Legislature. 


While interpreting this clause, it is neces- 
sary to emphasise that the provisions of the 
Constitution subject to which freedom of 
speech has been conferred on the legislators, 
are not the general provisions of the Consti- 
tution but only such of them as relate to 
the regulation of the procedure of the Legis- 
lature. The rules and standing orders may 
regulate the procedure of the Legislature 
and some of the provisions of the Constitu- 
tion may also purport to regulate if; these 
are, for instance Articles 203 and 211. The 
adjectival clause “regulating the procedure 
of the Legislature” governs both the pre- 
ceding clauses relating to “the provisions of 
the Constitution” and “the rules and stand- 
ing orders”. Therefore, clause (1) confers 
on the legislators specifically the right of 
freedom of speech subject to the limitation 
prescribed by its first part. It would thus 
appear that by making this clause subject 
only to the specified provisions of the Con- 
stitution, the Constitution makers wanted to 
make it clear that they thought it necessary 
to confer on the Legislators freedom of 
speech separately and, in a sense, indepen- 
dently of Art. 19 (1) (a). If all that the 
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legislators were entitled to claim was the 
freedom of speech and expression enshrined 
in Art. 19 (1) (a), it would have been wun- 
necessary to confer the same right specifical- 
ly in the manner adopted by Art. 194 (1); 
and so, it would be legitimate to conclude 
that Art. 19 (1) (a) is not one of the provi- 
sions of the Constitution which controls the 
first part of clause (1) of Art. 194. 


Having conferred: freedom of speech on 
the legislators, clause (2) emphasises the fact 
that the said freedom is intended to be abso- 
lute and unfettered. Similar freedom is 
guaranteed to the legislators in respect of 
the votes they may give in the Legislature 
or any committee thereof. In other words, 
even if a legislator exercises his right of 
freedom of speech in violation, say of Arti- 
cle 211, he would not be liable for any 
action in any Court. Similarly, if the legis- 
lator by his speech or vote, is alleged to 
have violated any of the fundamental rights 
guaranteed by Part Ill of the Constitution 
in the Legislative Assembly, he would not 
be answerable for the said contravention 
in any Court. If the impugned ‘speech 
amounts to libel or becomes actionable or 
indictable under any other provision of the 
law, immunity has been conferred on him 
from any action in any Court by this clause. 
He may be answerable to the House for 
such a speech and the Speaker may take ap- 
propriate action against him in respect of it; 
but that is another matter. It is plain that 
the Constitution-makers attached so much 
importance to the necessity of absolute free- 
dom in debates within the legislative cham- 
bers that they thought it necessary to confer 
complete immunity on the legislators from 
any action in any Court in respect of their 
speeches in the legislative chambers in the 
wide terms prescribed by clause (2). Thus 
clause (1) confers freedom of speech on the 
legislators within the legislative chamber 
and clause {2) makes it plain that the free- 
dom is literally absolute and unfettered.” 


What Article 19 (1) (a) guarantees is the right 
to freedom of speech and expression. It 
would retain its attributes and characteristics 
even if it is abridged by placing reasonable 
restriction on its exercise under Cl. (2) of 
Article 19 or regains its full glory when 
exercised by a legislator in the House of 
Legislature. Placing of any reasonable re- 
strictions. on its exercise or ensuring its un- 
fettered exercise will not change its basic 
character that it is a fundamental right of 
speech and expression guaranteed to every 
citizen of India under Art. 19 (1) which may 
be exercised by him everywhere, of course 
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not in a way to interfere with the rights of 
others. The mere fact that a legislator can 
exercise his right to freedom of speech and 
expression in a House of Legislature wn- 
fettered by any restriction contemplated ` by 


clause (2) of Art. 19 does not mean that he ` 


is deprived of his fundamental right to free- 
dom of speech and expression guaranteed 
- to him as a citizen of India which he may 
have to exercise elsewhere subject to the 
aforesaid restrictions. The effect of Cis. (1) 
and (2) of Section 72 of the State Constitu- 
tion is no doubt to place this right on a 
higher footing but surely not to destroy it 
altogether. A bigger right can include a 
smaller one though the converse may not 
be true. In fact the two provisions, namely, 
Article 19 {1) (a) and sub-sections (1) and 
(2) of S. 72 overlap each other which deal 
with the same fundamental right to freedom 
of speech and expression which a citizen of 
India may exercise in a House of Legisiature 
through the privilege of being ‘its member 
but not otherwise. Any interpretation 
which would destroy the basic character of 
this right of a legislator conferred on him 
under clauses (1) and (2) of S. 72 i.e. that 
it is a right guaranteed under Art. 19 (1) (a) 
when exercised on the floor of a House by 
a legislator, would lead to disastrous conse- 
quences. To quote an example, a legislator 
can be disqualified by enacting a law that a 
member of the Legislative Assembly or 
Legislative Council shall be disqualified from 
being 2 member of the House if he abstains 
from voting in support of a resolution mov- 
ed on behalf of the party in power, or votes 
against the same. Such a law would suc- 
cessfully stand the challenge of Article 13, 
for the same would neither be discrimina- 
tory in nature to violate the rule of equality 
embodied in Art. 14, nor would it be viola- 
tive of Art. 19 (1) (a): the right of a legis- 
lator guaranteed fo him under sub-secs. (1) 
and (2) of S. 72 cannot be taken to be a 
fundamental right. A law under Art. 13 can 
be challenged only on the ground that it is in- 
consistent with the rights. guaranteed under 
Part II. No law can be challenged under 
this Article which is inconsitent with any 
right guaranteed under any other part of 
the Constitution including the right to free- 
dom of speech and expression guaranteed 
to a legislator under sub-sections (1) and (2) 
of S. 72. That every part of the Constitu- 
tion is equally sacrosanct and any other con- 
stitutional right need not stand the scrutiny 
of Art. 13 is amply borne out from the fol- 
lowing observations made by the Madras 


High Court in Anantha Krishan v. State of 
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Madras, AIR 1952 Mad 395, which have 
been quoted with approval by the Supreme 
Court in M. S. M. Sharma v. Shri Krishna 
Singh, AIR 1959 SC 395 (at p. 410): 


“a... AS against this the learned Ad- 
vocate for the petitioner urges that the fun- 
damental rights are under the Constitution 
in a paramount position, that under Art. 13 
the Legislatures of the country have no 
power to abrogate or abridge them, that the 
power to tax is the power to destroy and 
that, therefore, Part 12 is inoperative in re- 
spect of the rights conferred under Part IM. 
I am unable to agree. Article 13 on which 
this argument: is mainly founded does not 
support such a wide contention. It applies 
in terms. only to laws in force before the 
commencement of the Constitution and to 
laws to be enacted by the States, that is, in 
future.. It is only those two classes of laws 
that are declared void as against the provi- 
sions of Part II. It does not apply to the 
Constitution itself. It does not enact that 
the other portions of the Constitution should 
be void as against the provisions in Part Ul 
and it would be surprising if it did, seeing 
that all of them are parts of one organic 
whole. Article 13, therefore, cannot be read 
so as to render any portion of the Constitu- 
tion invalid. This conclusion is also in ac- 
cordance with the principle adopted in inter- 
pretation of statutes that they should be so 
construed as to give effect and operation to 
all portions thereof and that a construction 
which renders any portion of them inopera- 
tive should be avoided. For these reasons 
I must hold that the operation of Part 12 is 
not cut. down by Part IH and that the fun- 
damental rights are within the powers of the 
taxation by the State.” 


‘139. I am, therefore, unable to accept 
the proposition propounded by Mr. Sorabji 
that a legislator when he exercises his right 
to freedom of speech and expression in a 
House of Legislature does not exercise it as 
a fundamental right guaranteed to him in 
common with other citizens under Arti- 
cle 19 (1) (a), and that the same right may 
be taken away by a legislative device under 
Cl. (e) of S. 69 of the State Constitution. 
All laws that are made by Parliament or a 
Legislature in exercise of their powers under 
Art. 246 of the Constitution must necessarily 
pass through the gauntlet of various Articles 
contained in Part III to emerge unhurt. Arti- 
cles 14 and 19 (1) also form part of Part M. 
Consequently, any law which impinges on a 
citizen’s right of freedom or equality guarane 
teed to him under Arts. 19 (1) and 14 re 
spectively, will have to be struck down un- 
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less it is shown that the restriction placed 
upon his right is reasonable or he has not 
been subjected to any hostile discrimination: 
as the case may be. 


- 140. This brings me to the next question 
as to whether or not Cl. (b) of S. 24-G which 
undoubtedly places restriction on the right 
of a legislator to freedom of speech and ex- 
pression places a reasonable restriction 
within the meaning of Cl. (2) of Art. 19. 
Clause (2) of Art. 19 provides: 

- (2). Nothing in sub-clause (a) of Cl. (1) 
shall affect the operation of any existing 
law, or prevent the State from making any 
law, in sc far as such law imposes reason- 
able restrictions on the exercise of the right 
conferred by the said sub-clause in the inter- 
ests of the sovereignty and integrity of India, 
the security of the State, friendly relations 
with foreign States, public order, decency or 
morality, orin relation to contempt of Court, 
defamation or incitement to an offence.” 


141. Restriction before it can be said 
under this clause to be a reasonable one, 
has to be in the interests of sovereignty and 
integrity of India, the security of the State, 
friendly relations with foreign States, public 
order, decency or morality, or in relation 
to contempt of Court, defamation or incite- 
ment fo an offence. The only question 
which, therefore, needs to be determined is: 
under which head this restriction can square- 
iy fall? The State in its counter-affidavit 
bas taken the specific stand that this restric- 
tion belongs to the field of ‘morality’. Ac- 
cording to Mr. Sorabji, the words and ex- 
pressions used in the Constitution have to 
be given the widest possible meaning, and: 
in that sense the expression ‘morality’ can 
include political morality as well. This argu- 
ment at once raises two questions; One, 
whetber political morality is included in the 
expression morality used in Cl. (2); and two, 
whether the restriction sought to be imposed 
by Cl. (b) of S. 24-G is a reasonable one; 
assuming that morality includes political 
morality as well? 


142. The Constitution does not define the 
word ‘morality’, What the founders of the 
Constitution, therefore implied by ‘morality 
has to be determined on consideration of 
various facts and circumstances. These may 
be the legislative practice, the judicial prece- 
dents and the political and social conditions 
prevailing in the country immediately before 
the Constitution was enacted. As for the 
political ccenditions prevailing in the country 
political defections among the elected or 
nominated members of Legislatures were 
almost unheard of The country was ‘freed 
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by the people under the stewardship of 
stalwarts like Mahatma Gandhi, Jawahar 
Lal Nehru, and Maulana Azad after making. 
innumerable sacrifices. Democracy in the 
political system then was extinct and the 
chances of defecting from one political party 
to another were extremely remote. Split in 
political parties was- no doubt there but that 
would be generated only on ideological 
grounds and not for any extraneous consid- 
erations e.g. lure for power or money, 
which, there can be no manner of doubt, is 
to a significant extent a cause behind poli- 
tical defections of the post independence 
era. The founders of our Constitution, 
when they enacted Cl. (2) to Art. 19 could 
not have imagined that legislators or parlia- 
mentarians belonging to the posterity would 
degenerate into selfishness to the extent that 
they would change sides for lure of power 
or money or for other similar. extraneous 
considerations and thereby endanger the very 
foundations of democracy so much cherish- 
ed and valued by their ancestors which had 
been won by them for their children after 
making so many sacrifices. There is some 
force in Mr. Sorabji’s argument that defec- 
tions in political parties which are rampant 
these days have assumed alarming propor- 
tions and do not always owe their genesis to 
genuine causes, but this is again begging the 
question : what did the founders of the Con- 
stitution mean by morality? 


143. The word morality does not figure 
in the Representation of fhe People Act 
either. In fact this Act did not speak of 
political defections at all and it was for the 
first time that political defections was made 
a ground for disqualifying a member from 
being a member of the Legislative Assembly 
or Legislative Council of the State by adding 
Section 24-G to the Act. Prior to the enact- 
ment of the Constitution also, Government 
of India Act, 1918, and Government of 
India Act, 1935, did not define the word 
morality nor did these Acts or any other 
law in force then which dealt with elections 
define the expression morality, The only 
sense in which this expression was then 
understood was one that involved moral 
turpitude ,of such a degree as would be 
generally though not always punishable 
under law. It was treated as akin to some- 


thing that was grossly indecent, scurrilous 
of obscene. While interpreting the scope 
„and amplitude of the expression “decency 


and morality” occurring in Cl. (2) of Arti- 
cle 19, the Supreme Court in Ranjit D. 
Udeshi v. State of Maharashtra, AIR 1965 
SC 881, approved the test of. obscenity laid - 
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down by Cockburn, C. J. in Hicklin’s case, 
(1868) 3 QB 360. In the aforesaid case the 
learned Judge has laid down the test in the 
following words :— 


aTi whether the tendency of the mat- 
ter charged as obscenity is to deprave and 
corrupt those whose minds ate open to such 
immoral influences, and into whose hands a 
publication of this sort may fall it is 
quite certain that it would suggest to the 
minds of the young of either sex, or even 
persons of more advancec years, thoughts 
of a most impure and libidinous character.” 


144. No judicial decision or even a 
legislative enactment of dny foreign country 
dealing with political defection or political 
morality has been brought to our notice to 
persuade and enable us tc give so wide an 
interpretation to the ex>ression morality 
occurring in Cl. (2) of Art 19 as to include 
even political morality within its ambit. It 
is common knowledge tbat political . defec- 
tions in foreign countries zre so insignificant 
that they proverbially specking need only a 
microscopic observation to be taken notice 
of. In view of this state cf affairs regarding 
the political conditions, the judicial prece- 
dents and the legislative practice, it is legi- 
timate to infer that the founders of our 
Constitution did not cortemplate political 
morality when they usec the expression 
“decency or morality” in Cl. (2) of Art. 19, 
What they actually meant by this expression 
was only that conduct of the citizen of India 
which involved his moral turpitude; more 
open than not, punishable under any penal 
law. In this view political morality cannot 
be said to be morality within the meaning 
of Ci. (2) of Art. 19 so as to justify the re- 
striction on the fundamental right of legis- 
lator to freedom of speech and expression 
in the legislative chamber as a reasonable 
restriction. 


145. It is true that pclitical defections 
can impair the stability of a Government 
and a stable Government alone can ensure 
to the citizens of India wh:ch is a sovereign 
democratic republic, justice, liberty and equa- 
lity enshrined in our Constitution, but it is 
not only the end howsoeve- laudable it may 
be, it is also the means employed to achieve 
that end which too have to be justified under 
the provisions of the Constitution. Sec- 
tioa 24-G, it is so obvious, creates a blanket 
bar against the exercise of his right of free- 
dom of speech and expression by a legis- 
lator. No legislator howscever- genuine or 
bona fide his reasons may be, can defy the 
direction or whip of the party to which -he 
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belongs except at the cost of losing his mem- 
bership of the House. it does not make 
any distinction betwen a defiance prompted 
by lure for power and money and the one 
prompted by the dictates of the legislator’s 
conscience, but places every defiance on the 
same plane and seeks to punish the legislator 
for it in each and every case. Assuming 
that a legislator ignoring the party whip or 
direction is guilty of political immorality, 
can it be said that he would be guilty of 
such immorality even if he were to oppose 
a legislation moved by the party to which 
he belongs legalising corruption or commu- 
nalism? Will there be any justification for 
disqualifying that man, legally or even 
morally, who dictated by his inner sublime 
conscience opposes such a move against the 
party whip or direction? The answer should 
be necessarily an emphatic No. Mr. Sorab- 
ji’s answer is that such may be very few 
cases and that a member disqualified for 
Taising such a voice may only be a martyr 
for a just cause. This argument even though 
attractive cannot prevail. Our Constitution 
assures not only the unity of the Nation but 
also the dignity ofthe individual. We area 
society in which not only the subject lives for 
the State butthe State also lives forthe sub- 
ject. Liberty of freedom of speech and expres- 
sion of a citizen is the basic structure of our 
Constitution which is as sacrosanct as any 
other right embodied in it: If right to free- 
dom of speech and expression of an indivi- 
dual cannot be abridged except by imposing 
a restriction which is reasonable within the 
meaning of Cl. (2) of Art. 19, much less can 
such a right of the legislator which in terms 
of Sec. 72 is not even fettered by the re- 
strictions contained in Cl. (2) of Art. 19 be 
abridged or taken away by such a sweeping 
legislation as S. 24-G of the Representation 
of the People Act. A legislator, it- cannot 
be disputed, speaks not only for himself but 
for all those whom he represents in his con- 
stituency. In my opinion, therefore, the re- 
striction imposed on the right of a legislator 
under Cl. (b) of S. 24-G is not a reasonable 
restriction within the meaning of Cl. (2) of 
Art. 19. l 


- 146. Pari ratione clause (a) of Sec. 24-G 
which declares that a person shall be dis- 
qualified for being a member of the Legisla- 
tive Assembly or Legislative Council of the 
State if he, having been elected as such mem- 
ber, voluntarily gives up his membership of 
the political party by which he was set up 
as a candidate in such election or of which 
he became a member after such election, is 
also violative of Art, 19 (1) (c) as it threatens 


74.7. & K. 


the right of the legislator to associate with 
or dis-associate from a political party and 
the restriction which sub-section (a) seeks to 
impose on his aforesaid right cannot be said 
to be a reasonable restriction. More so, be- 
cause the right to form association not be- 
ing a right envisaged by sub-sections (1) and 
(2) of S. 72, Mr. Sorabji will not be able to 
place reliance upon Anand Nambiar’s case 
to sustain the constitutional validity of 
Cl. (a). If clause (a} goes, then there can be 
no manner of doubt that Cl. (b) will become 
meaningless even if it otherwise survives. 


147. Before testing the vires of S. 24-G 
on the touchstone of Art. 14, I deem it ne- 
cessary to first dispose of the argument rais- 
ed by Mr. Sorabji that what the impugned 
legislation seeks to take away is not apy 
fundamental right of a legislator guaranteed 
to him under Art. 19 (1) (@) or 19 (1) (©) 
but only his statutory right of continuing as 
a member of the House. Amplyfying his 
argument the learned counsel has contended 
that Sec. 24-G does not directly take away 
the right of a legislator to freedom of speech 
and expression on the floor of the House, 
even assuming that it is a fundamental right 
contemplated by Art. 19 (1) (a) nor does it 
take away his right to form association con- 
templated by Art. 19 (1) (c). It is on the 
other hand his right to continue as a member 
of the House which he acquires not under 
the Constitution but under the provisions of 
the Representation of the People Act, which 
is sought to be taken away. There is no 
provision in Part I of the Constitution, 
argued the learned counsel, which specifical- 
ly says that a citizen of India shall have a 
right to be elected to Parliament or to any 
other House of Legislature, adding, that de- 
privation of the legislator’s right to freedom 


of speech and expression or freedom . to 
form association is only incidental to the 
loss of his membership of the House. He 


has laid much emphasis on the test of direct 
and indirect effect, commonly known as the 
pith and substance test, to judge the vires of 
the impugned section. There is much force 
in the first limb of Mr. Sorabji’s contention 
that right to be elected to any House of 
Legislature is not a fundamental right but 
merely a statutory right. In Jamuna Prasad 
Mukhariya v. Lachhi Ram, AIR 1954 SC 
686, the Election Tribunal had declared void 
the election of the appellant who had been 
elected from a double member constituency 
on account of corrupt practices as . defined 
by Ss. 123 (5) and 124 (5) of the Represen- 
tation of the People Act, 1951, for publish- 
ing false pamphlets and making systematic 
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appeal to the voters to vote for him on the 
basis of caste. Constitutional validity of 
these provisions was challenged on the 
ground that they were violative of Arti- 
cle 19 (1) (a) as they interfered with a citi- 
zen’s fundamental right to freedom of speech 
and expression guaranteed under the said 
Article. The Court repelled the contention 
by holding that right to stand as a candidate 
and contest election is not a common law 
right but a special right created by a statute 
which can be exercised only on the fulfil- 


ment of the conditions laid down by the 
Statute, and that the fundamental rights’ 
chapter has no bearing on such a right. To 


quote the learned Judge ipsissima verba (at 
p. 688): 


“The right to stand as a candidate and 
contest an election is not a common law 
right. It is a special right created by the 
Statute and can only be exercised on the 
conditions laid down by the Statute. The 
Fundamental Rights’ Chapter has no bearing 
on a right like this created by Statute. The 
appellants have no fundamental right to be 
elected members of Parliament. If they 
want that they must observe the rules. If 
they prefer to exercise their right of free 
speech outside these rules, the impugned sec- 
tions do not stop them. We hold that these 
sections are ‘intra vires’.” 


148. The second limb of his argument is, 
however, based upon the authority of 
Supreme Court decision in A. K. Gopalan 
v. State of Madras, AIR 1950 SC 27, in 
particular, to the following observations 
made therein by Kania, C. J. (at p. 35): 


“Gi) Judged by the test of direct and in- 
direct effect on the rights referred to in Arti- 
cle 19 (1), the Penal Code is not a law im- 
posing restrictions on these rights. The test 
is that “the legislation to be examined must 
be directly in respect of one of the rights 
mentioned in the sub-clauses. If there is a 
legislation directly attempting to control a 
citizen’s freedom of speech or expression, 
or his right to assemble peaceably and with- 
out arms etc., the question whether that 
legislation is saved by the relevant saving 
clause of Art. 19 will arise. If, however, 
the legislation is not directly in respect of 
any of these subjects, but as a result of the 
operation of other legislation, for instance, 
for punitive or preventive detention, his right 
under any of these sub-clauses is abridged, 
the question of the application of Article 19 
does not arise. The true approach is only 
to consider the directness of the legislation 
and not what will be the result of the deten- 
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tion otherwise valid, on the mode of - the 
detenu’s life.” 


149. The test of direct and indirect effect 
applied in A. K. Gopalan's case (AIR 1950 
SC 27) was also applied by the Supreme 
Court in Ram Singh v. State of Delhi, AIR 
1951 SC 270, wherein it was held: “the ob- 
ject and form of State action determine the 
extent of protection which may be claimed 
by an individual and the validity of such 
action has to be judged by considering whe- 
ther it is directly in respect of the subject 
covered by any particular article of Constitu- 
tion or touches the said Acticle only inciden- 
tally or directly”. The eatire case law on 
the point was reviewed in Maneka Gandhi 
v. Union of India, AIR 1978 SC 597, and 
it was held that this principle of direct and 
indirect effect held field till the decision 
given by the Court in Express Newspapers 
(P.) Ltd. v. Union of India, AIR 1958 SC 
578, when a different note was struck and 
it was held that the real test would not 
always be the object and form of State 
action, but its direct and inevitable conse- 
quence affecting the fundamental right of a 
citizen. If the proximate 2ffect of the legis- 
lation was such as to brirg it in conflict 
with the fundamental right under Art. 19 (1), 
it was likely to be struck down. Reference 
was also made to Sakal Papers (P.) Ltd. v. 
Union of India, AIR 1962 SC 305, wherein 
it was held: “It is the substance and practi- 
cal result of the Act of the. State that should 
be considered rather than its purely legal 
aspect ....... the correct approach in such 
cases should be to enquire as to what in 
substance is the loss or injury caused to the 
citizen and not merely waat manner and 
method has been adopted by the State in 
placing the restriction.” The following ob- 
servations made by Shah I. in R. C. Cooper 
v. Union of India, AIR 1970 SC 564, were 
then quoted with approval (at p. 596): ` 

“la ee oe it is not the object of the auth- 
ority making the law impa-ring the right of a 
citizen nor the form of action that determines 
the protection he can claim; it is the effect 
of the law and of the action upon the right 
Which attracts the jurisdiction of the Court to 
grant relief. If this be the true view, and we 
think it is, in determining -he impact of State 
action upon constitutional guarantees which 
are fundamental, it follows that the extent of 
protection against impairment of a funda- 
mental right is determined not by the object 
of the Legislature nor by the form of the 
action but by its direct operation upon the 
individual’s rights. 
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We are of the view that the theory that the 
object and form of the State action deter- 
mine the extent of protection which the ag- 
grieved party may claim is not consistent 
with the constitutional scheme... .. ...” 


150. After reviewing the case law on the 
subject, his Lordship Justice Bhagwati speak- 
ing for the majority ultimately summed up 
his conclusion in the following words: 


ata: ware The pith and substance theory 
was thus negatived in the clearest terms and 
the test applied was as to what is the direct 
and inevitable consequence or effect of the 
impugned State action on the fundamental 
tight of the petitioner.: It is possible that in 
a given case the pith and substance of the 
State action may deal with a particular 
fundamental right but its direct and inevitable 
effect may be on another fundamental right 
and in that case, the State action would have 
to meet the challenge of the latter funda- 
mental right. The pith and substance doc- 
trine looks only at the object and subject- 
matter of the State action but in testing the 
validity of the State action with reference to 
fundamental rights, what the Court must con- 
sider is the direct and inevitable, consequence 
of the State action, Ofherwise, the protection 
of the fundamental rights would be subtly 
but surely eroded.” 


151. Mr. Sorabji still contended that the 
test of pith and substance laid down in A. K. 
Gopalan’s case (AIR 1950 SC 27) has not 
been given a complete go-bye by the Supreme 
Court in ifs later decisions referred to in 
Maneka Gandhi’s case (AIR 1978 SC 597), 
but that test still holds the field and has not 
become completely irrelevant. To support his 
argument, he has made a pointed reference 
to the following observations made in Bachan 
Singh v. State of Punjab, AIR 1980 SC 898 
(at p. 914): 


“From the above piensa: it is clear 
that the test of direct and indirect effect was 
not scrapped. Indeed, there is no dispute that 
the test of ‘pith and substance’ of the subject 
matter and of direct and of incidental effect 
of legislation is a very useful test to deter- 
mine the question of legislative competence, 
i.e„ in ascertaining whether an Act falls 
under one Entry while incidentally encroach- 
ing upon another Entry. Even for deter- 
mining the validity of a legislation on the 
ground of infringement of fundamental 
rights, the subject-matter and the object of the 
legislation are not altogether irrelevant.....” 


152. In placing reliance on these observa- 
tions to support his argument that the vali- 
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dity of an Act has to be determined on the 
principle of pith and substance, Mr. Sorabji 
appears to have overlooked the following ob- 
servations occurring after the -observations 
quoted heretofore: “If the legislation does 
not directly deal with any of the rights in 
Art. 19 1) that may not conclude the en- 
quiry. H will have to be ascertained further 
whether >y its direct and immediate opera- 
tion the impugned legislation abridges any of 
the rights enumerated in Art. 19 (1).”, Test- 
ing the constitutional validity of S. 24-G on 
the principle of direct and inevitable conse- 
quence laid down in Maneka Gandhi’s case 
(AIR 1978 SC 597) (supra), which indeed is 
the principle that holds field at present, there 
can be hardly two opinions that the direct and 
inevitable consequence of the impugned 
legislation is to abridge the fundamental 
rights of a legislator guaranteed to him under 
Arts. 19 (1) (a) and 19 (1) (c). The object of 
the impugned legislation may ostensibly be to 
curb defection, but its direct and inevitable 
conséquerce is the abridgement of the afore- 
said rights of the legislators. 


153. Mr. Sorabji then contended that even 
if the test of direct and inevitable consequence 
is applied to Cl. (b) of S. 24-G it cannot be 
said to bə violative of Art. 19 (1) (a). He 
has referred to the expression “without ob- 
taining prior permission of such party or per- 
son” occurring in Cl. (b), and argued that 
violation of the legislator’s right would de- 
pend upon whether or not such permission 
would be granted to him, There would be 
no violation according to the learned coun- 
sel, where a legislator would be permitted to 
abstain from voting or vote against the whip 
or direction of the party to which be belongs. 
It would be there only when such permis- 
sion would be refused. The learned counsel 
further argued that where constitutional vali- 
dity of a provisions of law depends upon 
something which may or may not happen, it 
cannot be said that the provision is constitu- 
tionally invalid. Mr. Sorabji may be right 
when he propounds the abstract proposition 
of law that a provision of law cannot be said 
to be constitutionally invalid when its in- 
validity is dependent upon something which 
may or may not happen at all. But, that is 
not the case here. The provision for obtain- 
ing prior permission is itself restrictive of the 
tight of the legislator to freedom of speech 
and expression in the House. The condition 
of obtaining prior permission of the party 
whip or any other person authorised in that 
behalf would itself impair his aforesaid right. 
The remedy prescribed by Mr. Sorabji is, 


therefore, worse than the disease itself. 
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154. I am not impressed with the argu- 
ment of Mr. Bhandare that the right to free- 
dom of speech and expression guaranteed to 
a legislator in terms of sub-sections (1} and 
(2) of S. 72 of the State Constitution which 
corresponds to Article 194 of the Constitu- 
tion being constitutional right, the same could 
not have been taken away by a legislative 
device and required the constitution itself to 
be amended to bring about the desired result. 
There would be no need to amend the Con- 
stitution for the power to make a law provid- 
ing for disqualification of a member is itself 
traceable to a constitutional provision, 
namely, Cl. (e) of S. 69 of the State Constitu- 
tion. It is a different matter that such a law 
may have to satisfy the test of Art. 13. If a 
law made under Cl. (e) of S. 69 does not in- 
fringe any of the rights guaranteed under 
Part III of the Constitution, it is not possible 
to contend that such a law should be struck 
down because it tends to undo the constitu- 
tional provisions contained in S. 72. 


155. Assuming that a legislator’s right to 
freedom of speech and expression in a House 
is not a fundamental right but merely a con- 
stitutional right, distinct from the one guaran- 
teed to him under Art. 19 (1) (a) and 19 (1) 


_(c), still S. 24-G has to stand the scrutiny of 


Art. 14. Art. 14 which embodies the rule of 
equality before law, it is well settled, forbids 
only class legislation but does not forbid rea- 
sonable classification. It is equally well settled 
that legislature understands and appreciates 
the needs of the people and there is a pre- 
sumption in favour of constitutionality. “A 
law will not be declared unconstitutional un- 
less the case is so clear as to be free from 
doubt and to doubt the constitutionality of a 
law is to resolve it in favour of its validity.” 
(Constitutional Law of India by H. M. Seer- 
vai). A law in order to survive the attack 
of Art. 14 has to satisfy the dual test of rea- 
sonable classification and the differentia 
having a rational nexus with the statutory 
object. It is in the background of these well 
established legal principles that we have to 
see whether the provisions of S. 24-G in any 
way violate the rule of equality enshrined in 
Art. 14. 


156. Mr. Bhandare’s contention is that 
S. 24-G excludes from its operation a legisla- 
tor not belonging to any political party, a 
legislator elected on the symbol of a politi- 
cal party, who has not- joined any political 
party, a legislator elected with the support of 
one or more political parties who has not 
joined any political party and a Legislator 
belonging to a party which is not a political 
party within the meaning of the explanation 
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appended to the section. Political party in 
terms of this explanation is a party classified 
as a recognized political party under any law, 
rule, regulation, order, or notification having 
the force of law with respect to matters relat- 
ing to or in connection with election to the Le- 
gislative Assembly or Legidative Council and 
any other party which is recognized by the 
Speaker of the Legislative assembly or by the 
Chairman of the Legislafive Council as a 
political party, as the caze may be. Mr, 
Bhandare is prima facie right in contending 
that legislators whether they belong to any 
political party, recognized or unrecognized, 
or whether they are independents are a class 
in themselves and the aforesaid impugned 
section violates the rule of equality enshrined 
in Article 14, in that, it does not apply to all 
classes of legislators. Ths inevitably takes 
us to the question as to whether the classifi- 
cation of independent legislators, legislators 
belonging to recognized pclitical parties and 
legislator belonging to unrscognized political 
parties is a permissible classification. Before 
this classification can be said to be a permis- 
sible one it must satisfy tuo conditions: one, 
that it must be founded on an intelligible dif- 
ferentia which distinguishes legislators that 
are grouped together from others left out of 
the group, and two, that the differentia has 
a rational relation to the cbject sought to be 
achieved by the impugned section. The object 
sought to be achieved by enacting Sec- 
tion 24-G is stated to 53e curbing politi- 
cal defections. Assuming, or even granting 
that it is so, still it cannot be gainsaid 
that legislators not belonging to a recognized 
political party will be free to defect so long 
as they do not join any recognized political 
party, and it will be only too obvious that 
$. 24-G would apply differently to different 
legislators even though similarly situated. 
Mr. Sorabji has, however, tried to meet this 
argument by contending that a law made to 
achieve a particular objec’ need not be all 
embracing, adding, that S. 24-G_ will not be 
struck down merely because it does not apply 
to all defectors. In suppcrt of his conten- 
tion he has relied upon ‘he following ob- 
servations made in Sakhawant Ali v. State of 
Orissa, AIR 1955. SC 166 (at p. 170): 


“The simple answer to “his contention is 
that legislation enacted for the achievement 
of a particular object or purpose need not 
be all embracing. It is for the legislature to 
determine what categories it would embrace 
within the scope of legislation and merely 
because certain categories which would stand 
on the same footing as those which are cover- 
ed by the legislation are left out would not 
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render legislation which has been enacted in 
any manner discriminatory and violative of 
the fundamental right guaranteed by Art. 14 
of the Constitution,” 


157. In this case the petitioner a practis- 
ing lawyer had filed a nomination paper 
seeking election to Kendar Para Municipality. 
His nomination paper was rejected on the 
ground that he was engaged as a counsel in 
@ case against the Municipality. This order 
was passed under Section 16 (i) (x) of Orissa 


Municipal Act, 1950, which read as under: 


“No person shall be qualified for election to 
a seat in a Municipality if such person is em- 
ployed as a paid legal practitioner on behalf 
of the Municipality or as a legal practitioner 
against the Municipality.” The petitioner had 
challenged the constitutional validity of this 
section inter alia on the ground that it was 
violative of Art. 14. The Court held that 
Art. 14 forbids class legislation but not rea- 
sonable classification for the purpose of 
legislation provided the classification has a 
reasonable nexus with the object sought to be 
achieved by the legislation. The classifica- 
tion of legal practitioners had a reasonable 
nexus with the object sought to be achieved 
by the Act i.e. to achieve purity in public 
life by avoiding conflict between interest and 
duty. It was then contended on behalf of 
the petitioner that whereas a person having 
himself litigation against Municipality was 
not debarred from contesting election, a legal 
practitioner holding only a brief against it 
was debarred from doing so, though in both 
the cases the legislative object was the same 
i.e. to avoid conflict between interest and 
duty. It is in this background that the 
aforesaid observations were made by ther 
Lordships. What their Lordships, therefore, 
held was that if some out of persons belong- 
ing to a Particular class were left out of it 
the Legislative Act would not be rendered 
unconstitutional as it need not be all em- 
bracing. Their Lordships never held that the 
legislature was free to put different persons 
in different groups without there being an in- 
telligible differentia which distinguishes per- 
sons belonging to one group from those be- 
longing to the other groups nor did they 
mean to say that the differentia need not have 
a reasonable nexus with the object sought to 


.be achieved by: the legislation, What distin- 


guishes the independents and those belonging 
to unrecognized political parties from legisla- 
tors belonging to recognized political parties 
to whom the provisions of S. 24-G are attract- 
ed is neither clear from the stand taken by 
the Government in its counter-affidavit, nor 
is it clear from the statement of objects and 
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reasons given for enacting S.` 24-G. This 
statement merely says: 


“Following the widespread concern over 


the problem of political defections, it is pro- 
posed to amend the Jammu and Kashmir Re- 
presentation of the People Act, 1957, with a 
view to disqualifying a defector from being 
a member of the Legislature.” 


158. ‘Ihe legislative object is stated to be 
curbing defections among legislators as a 
class. How this assumed intelligible dif- 
ferentia between legislators belonging to re- 
cognized political parties and those not be- 
longing to such parties has a rational rela- 
tion to this legislative object has also not 
been stated in the counter-affidayit by the 
State, nor is it otherwise understandable. If 
defection is an evil it is an evil of the same 
magnitude when considered vis-a-vis a legis- 
lator belonging to a recognized political 
party and when considered vis-a-vis a legisla- 
tor belonging to no party at all or belonging 
to an unrecognized political party. Courts 
cannot embark upon making enquiry into 
such reasons on their own and these reasons 
have to be supplied either by the impugned 
legislation itself or by the State in its counter- 
affidavit. J say so on the authority of a Su- 
preme Court decision viz. B. Banerjee v. Smt. 
Anita Pan, AIR 1975 SC 1146 wherein Kri- 
shna Iyer J. speaking for the majority ob- 
served as under (at p. 1148) — 


“Welfare legislations calculated to benefit 
weaker classes, when their vires is challenged 
in Court, cast an obligation on the State, 
particularly when notice is given to the Ad- 
vocate-General to support the law, if neces- 
sary by a Brandeis brief and supply of socio- 
economic: circumstances and statistics inspir- 
ing the enactment. Courts cannot on their 
own, adventure into social research outside 
the record and if Govt. lets down fhe legisla- 
ture in Court by not illumining the provi- 
sions from the angle of the social mischief or 
economic menace sought to be countered, the 
victims will be the class of beneficiaries the 
State professed to protect, In this case we 
are unable to compliment the State or the 
Advocate General from this point of view. 
It may happen that when the Court decides 
against the validity of a measure or order 
because Government fails to bring the socially 
relevant totality of facts, it is used as an alibi 
by the latter for the misfortune.. Courts can- 
not help cover up the Executive’s drowsy de- 
fault or half-hearted help in making the 
socio-economic. conspectus available.” 


159. In a democratic form of Govern- 
ment maintenance of the strength of the party 
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in power is as important as maintenance. of 
the strength of the opposition. If defections 
are not to be curbed in a party in power or a 
recognized party alone, then surely keeping 
legislators not belonging to the group of re- 
cognized political parties has no reasonable 
nexus with the avowed object of curbing de- 
fections, for in that case, the object would 
not be to curb defections but to maintain or 
even increase the strength of all recognized 
political parties at the cost of those who do 
not belong to such parties by encouraging 
defections. among -them. 


160. There is yet another striking feature 
of S. 24-G (a). An independent member or 
a member belonging to an unrecognized politi- 
cal party can join a recognized political party 


' with impunity but if he has joined it he can- 


not leave it except at the cost of losing his 

membership of the House. This discrimina- 

tion between the members of the same class, 

namely, the class of independents or those 
belonging to unrecognized political parties 
has-also no intelligible differentia which may 

have a-reasonable nexus with the object of 
curbing defections. It on the other hand sup- 
ports the argument that the object of the 

legislation is not to,curb defection but: to ob- 

viate any impairment in the strength of a re- 
cognized political party, whether it is a party 

in power or otherwise. Even assuming, there- 
fore, that an independent not being a mem: 

ber of any political party. cannot be .neces- 

sarily said to defect, Cl. (a) of S. 24-G is so 

discriminatory in character that it can hardly 

survive the attack of Article 14 and on the 

parity of reasoning Cl. (b) of S. 24-G also 

suffers from the same constitutional vice. I 

have, therefore, no. hesitation in declaring 
that S. 24-G should be struck down also on- 
the ground that it infringes Art. 14 of the 
Constitution. 


161. Then comes the last omenon of 
Mr. Bhandare which is based upon the rule of 
ejusdem . generis. ‘This argument has to ba 
stated only to be rejected. -Clauses (a) to (d) 
of S. 69 do not in fact have any common 
genus which according to Mr. Bhandare is not 
the genus of the impugned legislation. Mr. 
Bhandare has failed to specify what that com- 
mon genus is. Even otherwise also it is im- 
possible to identify any common genus: The 
reason for disqualifying a member under 
Cis. (a) and (c) is obviously avoiding a con- 
flict between interest and duty. Similarly the 
reason for disqualification under Cl. (b) is 
mental infirmity of the legislator which Ta 
nothing to do with conflict -between interest 
and duty. Likewise the reason for disqualify- 
ing a member under Cl. (d) is lack of his 
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allegiance to the country and the Constitu- 
tion. Obviously, therefore there is no com- 
mon genus for Cis. (a) to (d) to sustain the 
argument of Mr. Bhandar2 which is accords 
ingly rejected. 


162. Section 24-G is not intended to stay 


on the statute books till today or tomorrow. 
It is intended to stay there for ever. Its pro 
visions, Which seek to teke away the im- 
portant constitutional rights of legislators by 
creating blanket bar against. their exercise 
and which are so sweeping in embrace may 
not be misused today. But, there is no guaran- 
tee that they will not be misused tomorrow. 
A despot like Hitler or a tyrant like Idi Amin 
can misuse these provisiors to suit his evil 
designs. Political defection is no doubt a 
menace for it can lead to political instability 
and political instability can lead to chaos 
which may eventually rock the very founda- 


- tions of democracy the bed rock of our politi- 


cal system. But, it has z:o be remembered 
that in a society in which ve are living means 
are as important as the end itself. It is not 
impossible to enact a law for curbing defec- 
tions that may successfully overcome the 
legal or constitutional hurdles, though the 
present law, as it stands is clearly indefensible. 


163. In the result the writ petitions suc- 
ceed which are allowed accordingly. Sec- 
tion 24-G of the Represeniation of the Peo- 
ple Act is struck down as being violative of 
Arts. 19 (1) (a), 19 (1) (c) and 14 of the Con- 
stitution and the references made by the 
Speaker are rejected. In the peculiar cir- 
cumstances of the case, the parties are left to 
bear their own costs. . 


: MIR, J. (Majority. view) =— 164. The peti- 
tions lodged by Mian Bashir Ahmad and 
Malik Mohi-Ud-Din under Arts. 
and 26 of the. Constitutior of India corres- 
ponding to S. 103 of the J. & K. State Con- 
stitution, challenging the constitutional vali- 
dity of S. 24-G of the J. & K. Represen- 
tation of the People Act, 1957 as introduced 
in the Jammu and Kashmir Representation 
of the People Act by the impugned Act 
i.e. Act No. XV of 1979, have been refer- 
red to the Full Court for consideration and 
disposal, as important questions of law re- 
lating to the interpretation of a number of 
provisions of Constitution were involved in 
the writ petition as well as in the References 
made by the Speaker, Legislative Assembly, 
Jammu and Kashmir, Srinagar, with regards 
the disqualifications of those two members 
of the Assembly, namely Mr. Malik Mohi- 
Ud-Din and Mian Bashir Ahmad from the 
membership of the Assembly. : 
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well as 
shall 


165. Both the writ peti¥ons as 
the References made by the Speaker 
be dealt with by this single -order. 


166. In the petition it has been claimed 
by Mian Bashir Ahmad that he was elected 
on a popular vote to the J. & K. Assembly 
in the year 1977 on the National Conference 
ticket. Before 1977 he had been elected to 
the Assembly on Congress ticket, but in 
view of the promise made and assurance 
given by the Chief Minister Sheikh Mohd. 
Abdullah, he consented to take part in the 
elections on the National Conference ticket. 
When earlier he contested the elections on 
the Congress ticket he always succeeded and 
ső in 1977 elections also he was returned as 
a successful candidate to the Assembly. 
According to him this was undoubtedly be- 
cause of his own popularity with the electo- 
rate and not because he contested the elec- 
tion on the ticket of one particular party or 
the other... When, however, Sheikh Mohd. 
Abdullah, the Chief Minister, failed to carry 
out his promises to the electorate especially 
to Gujjar community to which the petitioner 
belonged, he resigned from the National 
Conference and joined Congress (I). On his 
joining the Congress (I) party the Speaker 
of the J. & K. Assembly by virtue of his 
letter No.: IA-155/Leg-80 dated 2-7-80 call- 
ed upon the petitioner to show cause as to 
why he should not be disqualified from the 
membership of the Assembly. The letter 
was based on a complaint filed by the Gene- 
ral Secretary National Conference before 
the Speaker Legislative Assembly wherein 
the General Secretary had informed the 
Speaker that the petitioner has resigned 
from the National Conference “and joined 
the Congress (1) party and asked for action 
to be taken against him in the matter. 


167. The petitioner, having felt instant 
danger and threat to be, and continue to be, 
a member of the Legislative Assembly 
brought the instant writ petition challenging 
the vires of the Act No. XV of 1979. 


168. By virtue of Act No. XV of 1979, 
a new section namely, S. 24 (G) came to be 
introduced in the J. & K. Representation of 
the People Act which according to the peti- 
tioner was void and inoperative in law as 
the same directly offended -and affected 
adversely the fundamental rights of the peti- 
tioner under Art. 19 (1) (a) and (©) of the 
Constitution of India as also under Sec. 72 
Besides, the peti- 
tioner further alleged, the impugned Act not 
only violates the preamble of the Constitu- 
tion of India but also alters the basic demo- 
cratic structure of the State Constitution. 
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The restrictions imposed on the petitioner’s 
tight cf freedom of speech and expression 
as guaranteed to him as fundamental rights 
under the Constitution were unreasonable 
and in no case could be affected and saved 
either under the provisions of clause (2) or 
those contained in clause (4) of Article 19. 
According to the petitioner the presumption 
underlined in the impugned enactment was 
that the party system had a legal and con- 
stitutional foundation in the democratic sys- 
tem prevailing in India, which, however, the 
petitioner denied vehemently by claiming 
that the party system might possess 
practical value in terms of the manner in 
which the elections are fought, but he con- 
tended, that to connect the right of a mem- 
ber to continue as a member of the Assembly 
irrevocably with the membership of the par- 
ticular political party was unconstitutional. 


169. According to the petitioner he pos- 
sessed the fundamental right to join or give 
up the membership of a particular political 
party as he chooses in accordance with the 
conditions prevailing at a particular point 
of time. The penalty of disqualification 
sought tc be imposed on the continuance of 
membership of the Assembly of a particular 
member was, therefore, an unreasonable re- 
striction on that right. The impugned 
Act XV was arbitrary inasmuch as it vio- 
lates the provisions of several Articles of 
the Constitution of India, and that of the 
J. & K. State Constitution, It has been next 
stated in the petition that the impugned Act 
has been declared to apply to recognised 
parties only and the members belonging to 
such parties. Its provisions as such were 
not applicable to members belonging to un- 
recognised parties or independents and there- 
fore, the impugned Act, being discriminatory 
was void and no action on this score also 
could be taken against a member of the 
Assembly under the provisions of S. 24 (g) 
introduced in. the State Representation of 
the People Act. The amendment violates 
the provisions of Art. 14 and Art, 19 (1) (a) (c) 
and Section 72 of the State Constitution 
and thus the Amending Act was ultra vires 
the Constitution and null and void. 


170. In the end- the petitioner has prayed 
for the issuance of a writ of a mandamus 
or any other appropriate writ and order or 
direction for quashing (1) the impugned Act 
No. XV of 1979 and (2) notice of the 
Speaker of the Legislative Assembly to the 
petitioner dated 2-7-1980, and (3) for the 
issuance of the direction to the respondents 
and others to forebear from giving effect to 
the said impugned Act. It has also . been 
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prayed that the amended Act XV be declar- 
ed as ultra vires the Constitution and hence, 
illegal, null and void. 


171. In the Counter-Affidavit, the Law 
Secretary, Jammu and Kashmir Government, 
Jammu, has stated on behalf of the respon- 
dent No. 1 that in view of the fact that the 
petitioner having failed to admit his disquali- 
fication a reference has been made to the 
High Court on 27-10-1980 and was pending 
disposal before the Courts. As such, accord- 
ing to the respondent, the present petition 
was not maintainable. Respondent No, 1 
has contended that no fundamental or legal 
right of the petitioner has been violated by 
the enactment of the impugned Act which 
is sought to be challenged in the present 
petition. It has been stated that the right to 
vote or a right to stand as a candidate in 
an election wasa creature of Statute namely, 
J. & K. Representation of the People Act, 
1957 and thus was subject to the limitations 
imposed by the said Statute. The impugned 
Act of 1979 merely prescribed conditions of 
behaviour which must be observed by an 
elected member. As the right to be the 
member of the Legislative Assembly was a 
special right created under a Statute, so the 
right could: be exercised only on the condi- 
tions laid down in the Statute itself. The 
passing of the impugned Act was within the 
competence of the, Legislative power of the 
State and the same did not in any manner 
violate any provision of the State Constitu- 
tion or that of the Indian Constitution. It 
has been further stated that the petitioner 
was elected to the Legislative Assembly of 
the State from Kangan Constituency as a 
candidate set up by the J. & K. National 
Conference in the elections held in 1977 and 
that he was returned to the Assembly be- 
cause he was so nominated by the National 
Conference. According to the reply affida- 
vit none of the rights guaranteed under the 
Constitution of the State or that of India 
have been infringed or denied, in respect of 
the petitioner. It has been next submitted 
that the attempt of the petitioner to refer to 
the basic constitutional structure of the State 
Constitution was uncalled for and redundant 
inasmuch as the case at hand would. not in- 
volve any question regarding constitutional 
validity or otherwise of any amendment to 
the Constitution, because . the Constitution 
has not been amended under the impugned 
Amended Act. The allegation that by in- 
troducing S. 24-G in the Act, an attempt 
has been made to vary or abrogate the basic 
structure .of. the Constitution was 
correct, 


also in- . 
It- has been -denied : that: the — 
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petitioner was- elected to the Legislative 
Assembly because of his pwn merit and 
popularity. In elections of 1967 and 1972 
in view of the fact that the National Con- 
ference party did not partictpate in the same, 
the Congress obtained a majority and the 
petitioner being a candidate set up by the 
Congress was also elected. In 1977 Elections 
the National Conference participated and 
the petitioner was put up a3 a candidate of 
the party and the party swept the polls. It 
has next been stated that both the Houses 
of Legislature enacted the impugned Amend- 
ed Act to combat and check the evil of de- 
fection. In this context it is alleged that it 
was significant to note tha: the petitioner 
himself voted for the anti-defection Bill 
which has now become the law. At the 
time the Bill was passed tke. petitioner was 
a member of Council of Ministers. It has 
_ been denied that the interests of Gujjar and 
Bakarwal community were not safe in the 
hands of National Conference and that the 
petitioner’s resignation from the said party 
has anything to do with the alleged so-called 
fears of the petitioner that the interesis of 
the community were not safe in the hands 
of the National Conference It has been 
also denied that the rights of the petitioner 
under Art. 19 (1) (a) and c) were affected 
in any way in the present zase but even if 
it was assumed, but not admitted, that the 
provisions of Articles ref2rred to above 
were affected and applicabl2 in the matter, 
the action impugned was fully protected 
within the provisions of Art. 19 (2) and (4) 
of the Constitution of India. The restric- 
tions imposed were necessary and permissible 
in the interests of political and constitutional 
morality. The allegation that the impugned 
Act violates Section 72 of the State Consti- 
tion and affects the basic structure of the 
Constitution was, it has been alleged, com- 
pletely unfounded and untenable. The im- 
pugned Act on the contrary aimed to 
strengthen the parliamentary forums of 
democracy contemplated urder the Consti- 
tution. A political party, i has next been 
stated, taking part in the elections puts up 
its candidates to secure the mandafe of the 
electorate for the party and its programmes 
and not for a candidate ir his individual 
capacity. The candidate put up by a party 
at an election in effect re>resents to the 
electorate that he would stpport the party 
‘ and its programme and alse that he would 
abide by the decisions of the majority of 
the party once such decisions were taken. 
A person whose own views about political, 
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social and other matters would be at vari- 
ance with those of a particular party it need 
not and would not agree to set him up as a 
candidate for that party. It has been admit- 
ted that a member of a party has a right to 
canvas for his views within the party but 
once a decision has been taken by the party 
the duty of the member concerned was to 
support the decision. If a member would 
be disinclined to accept the views of the 
party on a particular line of action he was 
entitled to do so, but in that case he had to 
relinquish his seat from the Assembly and 
seek fresh election. In reference to para 25 
of the petition it has been stated in the 
Reply Affidavit that the same have no merits 
and were wholly untenable. Finally it has 
been contended that the petitioner was not 
entitled to any relief prayed for and that the 
writ petition deseryes to be dismissed with 
costs. 


172. In the rejoinder. affidavit, the peti- 
tioner has vehemently opposed the conten- 
tion that the reference u/s. 70 of the Consti- 
tution made by the Speaker, Legislative 
Assembly has foreclosed the rights of the 
petitioner to challenge the impugned Act. 
In fact, it has been submitted that the in- 
stant petition had been filed before the refer- 
ence was made and as such in accordance 
with the provisions contained in Section 10 
of the Code of Civil Procedure the consid- 
eration of the reference could remain stayed 
pending the disposal of the writ petition. 
It has next been contended that all laws 
framed by the Legislature of the State or 
even by the Parliament have to be consis- 
tent with the provisions of Constitution of 
India and that of the State. Any inconsis- 
tency violating any provisions of the Consti- 
tution including the provisions contained in 
Part III of the Constitution of India would 
be void on that score alone. 


173. Before proceeding further it may be 
mentioned that since it has been directed 
that the reference under Section 70 of the 
State Constitution as well as the writ peti- 
tion be listed together for hearing, the point 
whether the reference should be heard first 
or the writ petition, has lost its importance. 
Both are being dealt with together. 

174. It has next been stated in the re- 
joinder affidavit that the powers of the 
Legislature of the State were subject to the 
limitations enumerated in the Constitution 
of India as well as in the Constitution of 
the J. & K. State. The impugned Act it is 
alleged having transgressed those limitations 


~~ 


‘up as a candidate in such 


82 J. & K. 


was void and should be held to be ineffective 
and illegal and unconstitutional. 
175. We have heard the learned counsel 
appearing for the parties at great length. 
176. For the sake of convenience and to 
follow the arguments advanced at the bar, it 
may be appropriate to reproduce below the 
impugned Act :— 
“The Jammu and Kashmir ‘Representation 
of the People (Amendment) Act, 1979. 
Act No, XV of 1979 
(29th Sept., 1979) 
An Act to amend the J. and K. Represei- 
tation cf the People Act, 1957: 
Be it enacted by the J. & K, State Tn 
lature in the Thirtieth year of the Republic 
of Indiz as follows :— 


1. Short title— This Act may Spe called 
the J. & K. Representation of the People 
(Amendment) Act, 1979. 


2. Insertion of Section 24-G in Act Iv of 
1957.— After Section 24-F of the J. & K. 
Representation of the People Act, 1957, the 
following new section’ shall be inserted, 
namely. :— 

*24-G. Disqualification for being a mem- 
ber of either House of Legislature.— A per- 
son shail be disqualified for being a member 
of the Legislative Assembly or the Legisla- 
tive Council of the State, ios 

(a) if he, having been elected as such 
member, voluntarily gives up his membership 
of the political party by which he was set 
election or: -of 
which he became a member after such elec- 
tion; 

(b) if he votes or abstains from voting in 
such House contrary to any direction or whip 
issued ky such political party or by any per- 
son authorised by it in this behalf without 


obtaining. prior permission of such party or 


person. 

Explanation.— For the purposes of this 
section political party means — 

(i) a political party classified as a recog- 
nised political party under any law or any 
rule, regulation, order or notification having 
the force of law with respect to matters re- 
lating to, or in connection with; election fo 
the Legislative Assembly or the Legislative 
Council of the State; 

Gi} any other political party which is re- 
cognised by the Speaker of the Legislative 
Assembly or, as the case may be, by the 
Chairmen of the Legislative Council, as a 
political party. r 
~ Sdj- P.-C, BHARDWAJ 

' Addl. Secretary, Law Department 

177. A number of points have arisen for 

consideration in this case, such as, 
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(i) Whether a writ of this nature would 
fali within the provisions of Art. 19 (1) (a) 
orjand (c) and if it does, whether the im- 
pugned Act would be a valid -piece of legis- 
lation -protected under the provisions of 
Art. 19 (2) as being a reasonable restriction; 
and as such the Legislature was competent 
to enact the impugned Act putting restric- 
tions on the right of freedom of speech 
guaranteed under Art. 19 (1) (a) of me; Con- 
stitution; 


(ii) As the impugned Act apparently ap- 
plied only to such of the members of the 
legislature who have been set up and elected 
on the ticket of a particular political party, 
was or was not such an Act discriminatory 
so far as the members who have been elect- ` 
ed as independents and others were cons 
cerned ? 


Is this a discrimination within the meaning 
of Art. 14 of the Constitution of India and 
whether the impugned Act would be ultra 
vires the Constitution on this ground? 

(iii) Whether the impugned Act was ultra 
vires on account of the same being contrary 
to the provisions of S. 72 of the J. & K. 
State Constitution. 


178. It has been contended on behalf of 
the petitioner that S. 24-G inserted’ in the 
J. & K. Representation of the People Act 
by virtue of the impugned Act was ultra 
vires and therefore, null and void .on ac- 
count of petitioner’s fundamental right of 
freedom of speech and expression of opin- 
ion as guaranteed to him under Art, 19 (1) (a) 
of the Constitution of India having been 
taken away; and that the same was not pro- 
tected under the provisions of Art. 19 (2) of 
the Constitution. The impugned Act was 


also ultra vires of the petitioner’s funda- 
menial right of association under Arti- 


cle 19 (1) (c) and! was not saved under the 
provisions of Art. :19 (4) of the Constitution. 
It has been argued that the impugned Act 
was ultra vires of the Art. 14.of the Consti- 
tution of India. It has been urged that Sec- 
tion 24-G of the Representation of the 
People Act, violates and interferes with the 
rights, and privileges conferred on a member 
of the State Legislature u/s. 72 of the State 
Constitution as S..24-G of the Act is de- 
structive of the basic structure of the Con- 
stitution. It was next argued that a . Legis- 
lator is not only entitled to the enjoyment of 
the fundamental rights guaranteed to every 
citizen under the ‘Constitution but over and 
above as a member of the Legislature he 
possesses additional rights and privileges 
other than the fundamental rights. The im- 
pugned Act. unmistakably violates the 


1982 


guarantee for the freedom cf speech and ex- 
pression assured to a cifizem under the Con- 
stitution. It has been contended that the 
tight of a legislator to ‘speak as freely as he 
would like was a constitutional right‘ and 
not a mere statutory right. The right of 
freedom of expression could, if at all, be 
taken away only from him through an am- 
endment of the Constitution itself and not 
otherwise. The learned cotnsel for the peti- 
tioner argued that the only expression or 
condition appearing in Art. 19 (2) of the 
Constitution that might have altracted the 
provisions of the said Article to the circum- 
stances appearing in the instant maiter was 
the expression mentioning “decency and 
morality”, but, it has been submitted, the 
said expression would apply only so far as 
public indecencies and public immoralities 
which deprave morals of the society were 
_ concerned. It would not cover in its ambit, 
according to the argument, the concepts like 
the concept of political morality and busi- 
ness morality. Nothing incecent or immoral 
could be said on the floor of the Legislature. 
The impugned Act, on the other hand would 
_ very likely encourage indecent or immoral 
things being said or done by a member of 
the Legislature in the House. It has been 
argued that S. 24-G was ultra vires of 
Article 14 of the Constitution of India jnas- 
much as some members of the Legislature 
were not covered by its provisions and thus 
were being met with a diferent treatment. 
An independent member has not been given 
equal treatment under the impugned Act 
with the one elected on the ticket of a re- 
cognised political party. Ic is strange, it is 
argued, that an independent on defeating a 
candidate of a political pasty when joins the 
same party whose candida he had defeat- 
ed, the provisions of the impugned Act 
would not be applicable nor attracted in his 
case. The principle of equal treatment 
under Art. 14 of the Constitution would 
also be forgotten in the case of a member 
who does not belong to 2 recognised party 
but all the same defects fram that party and 
joins a recognized one. It has next been 
contended that the impugmed Act does not 
take into account and fails to consider splits 
which usually take place in democratic par- 
ties and when members part as a result of 
such split, they could not in fairness be 
labelled as defectors. Th2 argument was 
that the impugned provision treats equal un- 
equally and unequals as equals which was in 
substance and in effect clearly discrimina- 
tory and violative of Art. 14 of the Consti- 
tution. A political party is recognised as 
such if it consists of 20 or more. members 
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in the House and a group is recognised as 
such if it has 10 or more members. Under 
the impugned Act, obviously, therefore, if a 
party has less than 20 members say, 19, the 
members ‘may defect incurring no disquali- 
fication under the impugned Act but if the 
membership of the party is say, 20 or 21, 
the member who defects, would incur dis- 
qualification under the impugned Act. In 
the matter of qualification or disqualification 
there must be absolute equality and there 
must be no scope for inclusion or exclusion 
of similarly placed members. The classifi- 
cation therefore, was unintelligible, unreal 
and arbitrary. It has been further argued 
that no ordinary law enacted by the Legis- 
lature can override or be inconsistent with 
the constitutional provision. It has been 
alleged that when similar or like measures 
were brought up for consideration in the 
Parliament, the same were always brought 
up through constitutional amendment Bills. 
But in the present case the amendment has 
been effected in a Statute, The only solu- 
tion to effectively meet and deal with the 
menace of defection was to amend the Con- 
stitution, and provide therein an additional 
clause dealing with disqualification of mem- 
bers who defect. It has been. argued that 
Section 24-G violates the basic structure 
of the Constitution. The duty of the legis- 
lator was to his constituency and to his 
country and in the performance of such duty 
he was free to formulate his opinion with 
regards any action or policy of his party in 
accordance with his conscience. The Con- 
stitution is conscious of the sanctity of law 
and belief. That is why the Constitution 
provides a legislator the freedom of speech 
and expression. Section 24-G of the Re- 
presentation of the People Act on the other 
hand cuts at the very roots of free expres- 
sion and deprives and bars a legislator to act 
in accordance to his conscience in the name 
of party discipline. In this regard a number 
of judgments, were referred to and _ relied 
upon by the learned counsel for the peti- 
tioner. He has also made reference to a 
number of Articles of Constitution of India 
and also to a number of- sections of the 
State Constitution; such as, Arts. 74 to 83 
of the Indian Constitution and Ss. 14, 19, 
51, 68, 69, 70, 72, 139 and 140 and other 
sections of the State Constitution. He has 
referred to and read extensively from AIR 


1954 SC 686, AIR 1955 SC 196, AIR 1962 
SC 1166, AIR 1962 SC 812 (sic), AIR 1978 
SC 597, AIR 1963 SC 812, AIR 1971 SC 
966, AIR 1974 SC 1300, AIR 1959 SC 395, 
AIR. 1975 SC. 2299, AIR 1967 SC 1, AIR 


? 
4 


_ argumen: of Mr. Sorabji was 


84 J. & K. 


1955 SC 367, AIR 1958 SC 232 and AIR 
1963 SC 812. 


179. On the other hand the learned coun- 
sel for the respondents Shri Soli Sorabji has 
contended during the arguments and also 
in the memo of arguments supplied by him 
that Art. 19 (1) (a) was inapplicable to the 
facts appearing in the case at hand and 
consequently for upholding the constitu- 
tionality of the impugned Act, the question 


of satisfying the requirements of Art. 19 (2)- 


would not arise. Before his election the 
petitioner could not be said to possess the 
fundamental right under Art. 19 (1) (a) as a 
citizen af this country to deliver a speech 
in either of the Houses of the Legislature. 
After election, however, the petitioner ob- 
tained the right to speak therein but that 
right wes not a fundamental right. This 
was, it was contended, only an additional 
right acquired by him in his capacity as a 
member of the House by virtue of his elec- 
tion to that House. The right to be elected 
to either House of the Legislature was not 
a fundamental right but a right created 
under a Statute. The learned counsel con- 
tended that even if it may be assumed that 
the right to speak in the House was a right 
that arisss under the provisions of S. 72 (1) 
of the J. & K. Constitution, even so such a 
right could not be termed a ‘fundamental 
Tight’ at all as held by the Supreme Court 
in AIR 1966 SC 657. According to Mr. 
Sorabji, the right to make a speech in either 
House of the Legislature was only an addi- 


- tional right acquired by an elected member, 


and under Section 24-G of the Act what 
has been prohibited was not the exercise of 
the fundamental right of the petitioner of 
freedom of speech and expression at all, 
and as such under the circumstances no 
question of violation or infringement of 
Article 19 (1) (a) of the Constitution would 
arise. It was true that a person on election 
would continue to retain the fundamental 
right under Art. 19 (1) (a) as.a citizen . and 
after the election to the House he acquires 
an additional right to speak therein as a 
member but the acquisition of such a right 
would not result in the enlargement of the 
fundamental right under Art. 19 (1) (a). The 
that having 
been disqualified from the membership of a 
House on the grounds mentioned in the im- 
pugned Act, the additional non-fundamental 
right to deliver a speech in the House would 
no-longer be available to the disqualified 
member.- But the right under Art. 19 (1) (a), 
the fundamental right of freedom of speech 
and. expression, as a citizen would continue 
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to remain available to him as before, S. 24-G 
does not, he stressed, impose any - restraint 
whatsoever on a disqualified member’s fun- 
damental right of freedom of speech he pos- 
sessed as a citizen under Art. 19 (1) of the 
Constitution. The right of defection as such 
was not recognised as a fundamental right 
under the Constitution and therefore, trans- 
fer of allegiance by a legislator from one 
political party to another was not within the 
purview and protection of Art. 19 (D) (a). 
The only consequence that would ensue 
u/s. 24-G was that the member would 
cease to be a member of the House but his 
right of freedom of speech and free asso- 
ciation was not directly or indirectly abridg- 
ed as the law impugned does not further 
provide that such a member would not criti- 
cise his party at any time or at any place 
or that he would not carry on any political 
activity against the party outside the House. 
The impugned law also does not enact that 
as a consequence of his disqualification from 
the membership of the House, such member 
shall not be within his rights to join or form 
any political party of his own or any other 
organization or Association. It was open to 
the disqualified member to join any political 
party or form a party of his-own. It has 
been contended by Shri Sorabji that if at. all 
there was any impact asa result of S. 24-G 
of the Act on the petitioner’s right under 
Art. 19 (1) (a) and (c), the same was indirect, 
incidental, remote, collateral and -problema- 
tic. The main aim and pith and substance 
of the impugned legislation was to put an 
end to the political defections. It was not a 
restrain on any fundamental right of the 
member. Assuming, the learned counsel 
contended, that under the circumstances the 
impugned Act was laying down or could be 
construed to lay some sort of a restriction 
on the exercise of the fundamental right 
under Art. 19 (1) (a), the restriction was 
reasonable and in the interest of political 
and constitutional morality and decency and 
therefore, such restrictions could be imposed 
within the provisions of Art. 19 @) of the 
Constitution. The learned counsel next con- 
tended, that there was always a presumption 
in favour of constitutionality of an enact- 
ment and as such the burden always would 
be upon the challenger to satisfy the Court 
that in the instant case the impugned law 
violated Art. 14 or Art. 19 of the Constitu- 
tion or any other provision of the Constitu- 
tion and-as such was invalid. 

180. The reasonableness or otherwise of 
an impugned law has to be determined from 
the point of view of the problem before the 
Legislature and requires.to be considered in 


1982. 
the light of the magnitude cf the evil socght 


to be ended or curbed by enacting the im- 


pugned Act. If a law necessitated by force- 
ful considerations in effect operates as a 
generalisation which hurts a few, it cammot 
be helped, and on his ground alone I am 
afraid, the impugned Act. ought not and 
could not be declared void. In this regard 
reference be made to AIR 1977 SC 1825. 


181. Section 72 (1). (2) of the Consttu- 
tion of the J. & K. State could not be de- 
scribed as strictly as constitutional rights. 
The said section confers certain privileges 
that accrue to a member of the House of 
Legislature and so long as he continues. to 
be the member such privileges are there with 
him. The main aim and intention betind 
this provision of the Constitution was to 
render a person’s membership of a House of 
Legislature effective and meaningful by en- 
suring complete freedom o? debate and dis- 
cussion in the House so long and so bng 
only as the person continued to be a mem- 
ber of the House of Legis_ature; but E in 
‘pursuance to the passing of a valid law a 
member incures disqualification and by vir- 
tue of such disqualification he was preverted 
from attending or participating in the busi- 
ness of the House, no occasion would crise 
for the exercise of freedom of speech and 
no complaint could legitimately be made 
that such a right has been invalidly invaied. 
This Constitution guarantees immunity fom 
legal proceedings whether civil or criminal 
in respect of anything said while participat- 
ing in the proceedings of the House. The 
Constitution, however, does not guarantee 
the membership of the House for every or 
that the member was irremovable or tha- he 
could not be disqualified. In fact, on the 
other hand, S. 69 of the Constitution, speci« 
fically under given circumstances conem- 
plates and provides for disqualification ef a 
member. 

182. Further S. 72 (1) ci the J. & K 
Constitution was subject to other provisions 
of the Constitution which includes Sec 69 
as well. The relevant portons of S. 69 are 
reproduced below: — 


“Section 69 (1).— A person shall be dis- 
qualified for being chosen and for beim, q 
member of the Legislative Assembly on 
Legislative Council — 

. a) if he is so disqualifiec by or under an 
«kiaw made by the Legislature.” : 

Clause (1) of S. 72 of the Constitution reads 
as under :— | 

“Subject to the provisions of this Co-sti- 
| tution and to the Rules and Standing Orders 
gegulating the procedure of the Legislature, 
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there shall be freedom of speech in the Legis- 
lature.” . 


183. The prohibition contained in Art. 13 
of the Consiitution for a State to enact any 
law abridging or taking away a right con- 
ferred under Part HI of the Constitution 
clearly was applicable only so far as funda- 
mental rights were concerned. It would not 
in its stride include any other type or class 
of right or rights. The fundamental rights 
themselves are, as we have seen, subject to 
reasonable restrictions under Art. 19 (2) of 
the Constitution. Moreover Sec. 70 of the 
J. & K. Constitution also provides in clear 
terms for the disqualification of members 
within the provisions of S. 69 of the Consti- 
tution. 


184, Shri Sorabji’s contention that the 
rationale underlining the impugned legisla. 
tion being that a representative elected on a 
particular social, industrial, economic etc. 
programme of a certain party would be 
guilty of committing breach of faith with the 
electorate of his constituency in particular, 
and with the citizens of the country in gene- 
ral, in shifting his party loyalty, has consid- 
erable force and requires due consideration. 
The impugned legislation was aimed to curb 
the tendency commonly known now a days 
as political defection, It was the electorate 
of a particular constituency that has to 
react to an act of defection, as no individual 
or a group cf individuals could by himself 
or by themselves be considered to be entiti- 
ed to determine as to whether a particular | 
defection was good or bad. The matter, 
therefore, should be left to the judgment of 
the electorate. If a member who has been 
elected to the Legislature as a candidate of 
a particular party changes his affiliations, it 
was only proper and decent that be should 
call and ask for a fresh mandate from the 
electorate in support of his action. The im- 
pugned Act nowhere debars him from seek- 
ing such a vote of confirmation of his action. 
The person elected has a mandate from the 
electorate to fulfil which was the duty of the 
elected one. The representatives of the 
people should act in a manner that would 
imspire . confidence amongst the electorates 
in the elected bodies while undoubtedly an 
act of defection would produce an effect to 
the contrary. The malady of defections in 
India has become so common and contagious 
and has assumed such an alarming propor- 
tion that it was on the face of it objection- 
able and the need of the day was to stop 
the same, if democratic system in this country 
was to survive. It has in fact become a per- 
nicious form of political corruption threaten- 
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ing the working and even the very existence 
of a sound parliamentary democracy. 


185. From the arguments advanced at 
the bar, however, it was obvious that the 
views of the parties to the petition were at 
variance in particular with regard to the ap- 
plication of the provisions of Art. 19 (1) (a) 
and (c) io the writ at hand and also as to 


the application of sub-clause (2) of Art. 19- 


of the Constitution. It is contended by one 
side that Section 24-G could not have been 
enacted as it in effect takes away and offends 
the freedom of speech guaranteed as a fun- 
Gamental right under Art. 19 (1) (a) of the 
Constitution and that the restrictions impos- 
ed on this right through the impugned. Act 
were unreasonable, and as such the impugn- 
ed Act shall have to be struck down as ultra 
vires of the Constitution. 


186. it was also contended that the im- 
pugned Act violates the principle of equa- 
lity guaranteed under Art, 14 of the Consti- 
ution inesmuch as it applies only to the 
members who have been elected as such on 
the platform of a political party. The im- 
pugned Act thus leaves. out unaffected the 
members elected, say, as independents. 


187. In most of the cases that have been 
cited with regard to the right of freedom 
of speech and expression, no wunformidable 
difficulties have been confronted.. The ques- 
-tions have been resolved without difficulty. 
The question, however, regarding the restric- 
tions to which the rights under Art. 19 have 
been sutjected to have constantly engaged 
the attention of the Courts. The relevant 
portion of Art. 19 is quoted -below :— 


“(1) All citizens shall have the Rights — 

(a) to freedom of speech and expression. 

(2) Nothing in sub-clause (a) of Cl (1) 
shall effect the operation of any existing 
law, or prevent the State from making any 
law, in so far as such law imposes reason- 
.able restrictions on the exercise of the right 
conferred by the said sub-clause in the inter- 
est of the sovereignty and integrity of India, 
the security of the State, friendly relations 
with foreign States, public order, decency or 
morality, or in relation to contempt of 
Court, defamation or incitement to an 
offence.” ' 


- 188. Even if it is assumed that a particu 
lar right falls within the provisions of Arti- 
cle 19 (1) it has to be seen further as to 
whether a legislation restricting the applica- 
tion of the Article is or is not reasonable in 
terms of Art. 19 (2) of the Constitution of 
India. Te has been urged before us that the 
tight of speech in either House of Legisla- 
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ture of the State or for the matter of that 
even in the Parliament was not a funda. 
mental right at all; inasmuch as Art. 19 (1) 
(a) confers on a citizen the fundamental 
right of freedom of speech, but so far as a 


Speech of a member of Parliament or that of 


a member of the State Legislature was con- 
cerned the same was subject to certain re- 
strictions which were by any standard rea~ 
sonable. The pith and substance of the im- 
pugned Act and the introduction of Sec 
tion 24-G.in the Act was to curb and end 
the tendency found amongst the members 
of the Legislature to change sides and. de- 
fect from the party on whose ticket he had 
been elected to either House of the State 
Legislature. It is common knowledge that 
the menace of defection has become so wide- 
spread since jast some years that has caused 
deep concern and alarm in the minds of 
those who believe in the genuine democratic 
norms of political behaviour. The statistics 


which have been provided to the Court in — 


this regard show that in almost all States of 
India the Legislators in large or small num- 
bers have defected: from the party on whose 
platform they had been elected and joined 
other parties; joined even the party whose 
candidate had been defeated at the elections 
by the defector himself. It is highly im- 
moral and indecent for a member who has 
been elected on a. platform of a certain 
party to change sides in the manner it is be- 
ing done these days, The member who 
defects commits political immorality and the 
whole action is indecent and in most cases 
than not it tends to create public disorder. 
It hardly needs a telling that members elect- 
ed to either House of the Legislature are 
not always elected on account of their per- 
sonal popularity or because of their own 
programmes of action that they place before 
the electorate, A candidate is elected member 
to either House of: the Legislature almost 
always on account of and in the background 
of the programme for political, social and 


developmental activities contained in the 


platform of the party Supporting the candi- 
date and it is because of that social, .:: politi- 
cal and developmental programme and plat- 
form if acceptable to the electorate, that the 
candidate is elected to the House of: the 
Legislature. True, the same could not be 
Said as regards every and each member but 
an exception here and there would -not dis- 
prove the rule. It ‘is obviously quite reason- 
able to demand from such a member who 


‘gives up the party on whose support he had 


been elected to the House and joins a party 
which opposed the programmes and policies 
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of that party, to resign from. the member- 
ship of the House and to seek if, he so 
chooses fresh mandate from the electorate 
on the programmes which he on account of 
defection would like to own and pursue. 
This is highly democratic practice and laud- 
able. Even under Section 24-G such a per- 
son has not been deprived of from seeking 
fresh election and obtain confirmation from 
the electorate to his ‘new.y adopted pro- 
gramme and policy. Section 24-G of the Act 
only disqualifies him from continuing to bea 
member of either House of the Legislature 
because of defection. It h3wever. does not 
stop such a member from seeking a. fresh 
vote of confidence from the Electorate. 


189. Sub-clause (2) of Art. 19 pointedly 
and clearly states, amongst other things, that 


the restriction would be reasonable with re- 


gard to the exercise of the right conferred 
on a citizen under sub-clavse (a) of Cl. (1) 
of Art. 19, if the restricticn so imposed is 
in the interest of maintaiming decency of 
. morality or public order. The question of 
decency and morality is always involved in 
‘matters of political , defection.. What has 
been guaranteed as a right of freedom of 
speech was not an absolute right but subject 
to permissible restrictions. and the same was 
obvious from the nature o? the right con- 
ferred as fundamental right under Arti- 
cle 19 (1).. The freedom ef speech would 
not mean a freedom to say whatever one 
likes. It is always subject to laws of libel, 
sedition and the like. It would be only in 
a very clear case that the Court may reach 
a conclusion that the challenged law was 
invalid, being the law putting unreasonable 
restrictions on the fundamental rights enu- 
merated in Art. 19. In Stzte- v. V. G. Row, 
(1952) 3 SCR .597:(AIR . 1952 SC 196), 
Patanjali Shastri, the then Chief Justice has 
observed as follows (at p. 200 of AIR) :—. 


“It is important in this contextto bear in 
mind that the test of reasonableness, where- 
ever prescribed, should be applied to each 
individual Statute impuged. and no. abstract 
standard or general pattern of reasonableness 
can be laid down as applicable to all cases. 
The nature of the right allzzed to have been 
infringed, the underlying purpose of the re. 
strictions imposed, the extent and urgency 
of the evil sought to be remedied thereby, 
the disproportion of the imposition, the pre- 
yailing conditions at the time, should all 
enter into the judicial verdict.” T 
19. The legislation that arbitrarily :or 
excessively invades the- rights of free speech 
and free association could not, of course, be 
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The right of every citizen to pursue a law- 
ful trade or. business is obviously subject to 
such reasonable conditions as may be deem- 
ed by the authorities essential to the safety, 
health and morals of the community, The 
test with regard to the reasonableness or 
otherwise of an enactment laying down re- 
strictions is whether a reasonable man would 
necessarily consider them unreasonable. The 
reasonableness of a particular restriction is 
necessarily to be judged not with reference 
to the ground on which it had been imposed, 
but with reference to the fundamental right 
the exercise whereof is restricted. May be 
that a restriction imposed on one of the 
tights conferred under Art. 19 (1) would 
not ipso facto form a precedent for. adjudg- 
ing the validity of a restriction imposed on 
any other right. In considering reasonable 
restrictions under Art. 19 (2) we have not to 
consider the reasonableness of the law, but 
only the reasonableness of the restrictions it 
imposes on a fundamental right. Any other 
view if faken may defeat and be contrary 
to the intention of the Constitution-makers 
when they enacted sub-clause (2) of Art..19, 

191. A number of statutory provisions 
have been impugned in Courts of law on 
the grounds that the same- violated Arti- 
cle 19 (1) (a) and as such could not be 
brought under the protective umbrella pro- 
vided under the provisions of Art. 19 (2). 
In Jamuna Prasad v. Lachhi Ram, (1955) 1 
SCR 608:(ATR 1954 SC 686), the Supreme 
Court held that S. 123 (5) and S. 124 (5) of 
the Act did not interfere with the citizens’ 
fundamental right to the freedom of speech 
but only prescribed conditions to be observ- 
ed if one intended to become a member of 
the Parliament. It was further laid down in 
this judgment that the right to. contest an 
election was not a common law right, but a 
right accorded by Statute to be exercised on 
the conditions laid therein. If a person, it 
was held, wished to exercise his right to 
freedom of speech, the impuged sections did 
not prevent him from doing so;- he could 
exercise that right and not ‘stand for the 
election as a candidate for the Parliament. 
. 192, In Ramji Lal Modi v. State of U. P., 
reported in 1957. SCR 860:(AIR 1957 SC 
620), it was observed by the Supreme Coust 
(at p. 623 of AIR):— ` 

“Clause (2) of Art. 19 protects a law im- 
posing reasonable restrictions on the exercise 
of right to freedom of speech. and expres- 
sion in the interests of public order ......... 

If therefore, certain activities have a tem- 
dency to cause public disorder, -a law penalis< 
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ing such activities as an offence cannot but 
be held to be a law imposing reasonable re- 
strictions in the interest of public order, 
although in some cases those activities may 
not actually lead to a breach of public order.” 


193. It was by now well settled that if 
two views on interpretation of a constitutional 
provision were possible, the view ought to 
be adopted which would heip to validate 
the provision, in preference to the view 
which may tend to invalidate the same. So 
as to sustain the presumption of constitu- 
tionality of a restriction imposed on a fun- 
damental right mentioned in Art. 19 (1) of 
, the Constitution of India, the Court has to 
and would be well within its jurisdiction to 
take into consideration matters of common 
knowledge, history of the times and may 
even presume’a state of fact which could be 
conceived as existing at the time of legisla- 
tion. In AIR 1960 SC 554, this question 
has been dealt with and the view stated 
above upheld. 


194. The background of the facts, the 
circumstances under which the impugned 
Act or order was enacted or passed, the 


mature of the evil sought to be remedied by 
such law and the ratio of the ‘harm caused 
or likely to be caused to individual citizens 
by the proposed order or amendment, the 
beneficiai and reasonably expected results 
that would accrue to the general’ public are 
some of the factors which have to be given 
due consideration while considering the rea- 
sonableness of a restriction imposed through 
an enactment. The background on account 
of which the J. & K. Legislature had to in- 
troduce S. 24-G in the Act, was like an 


open book for anybody to read and See as it ` 


was mainly intended to restrict the spread of 
malady of defections from one party to an- 
Other to reach the State of Jammu and Kash- 
mir. It was obvious that such a legislation 
was bound to result in beneficial effect not 
only to the members of Legislature them- 
selves but to the general public as a whole. 
The freedom of speech guaranteed by the 
Constitution is available so long as there is 
no counier-vailing social interest which takes 
the speech out of the protection of the 
guaranty e.g., where the object of the speech 
is not the communication of ideas but to de- 
fame any other person or to defraud the 
general public. Obviously, a member elect- 
ed on a particular programme issued by a 
particular political party could not be morally 


permitted to defraud the public in general and. 


his electorate in particular by giving up that 
programme and join a party that may have 
in its programme factors opposed to the 
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programme on which the member was elect- 
ed to either House of the Legislature. _. 
195. There is considerable weight in the 
argument advanced at the Bar that Art. 19 
(1) (a) is inapplicable to the matter at hand 
as before his election the petitioner had no 
fundamental right under Art. 19 (1) (a) as a 
citizen to deliver a speech in the House. The 
particular or specific right to speak in the 
House was acquired by the petitioner addi- 
tionally in his capacity as a member of the 
House by virtue of his election. The right 
to be elected to a Legislature was not a 
fundamental right. It was in consequence 
argued that the question of satisfying the re- 
quirements of Art, 19 (2) in the present case 
would not at all arise. Assuming, however, 
that the right to speak as a member would 
arise under Section 72 (1) of the Constitu- 
tion of J. & K., even so the Supreme Court 
in a case reported in AIR 1966 SC 657 has 
held that the said right cannot be termed and 
equated with the fundamental right at all. If 
in the light of the observations made in the 
above referred to judgment of the Supreme 
Court the impugned Act is taken into con- 
sideration it would be apparent that only the 
additional right of the member concerned 
has been curtailed vide the impugned Act 
and limitations imposed are reasonable, as 
such an additional right not being a funda- 
mental right at all, the question of infringe- 
ment of Art. 19 (1) (a} would not therefore, 
strictly arise. The acquisition of an addi- 
tional right to speak in either of the Houses 
of Legislature would not lead to the enlarge- 
ment of fundamental right under Art. 19 (1) 
(a). Once a member is disqualified and he 
ceases to be a member of either House of 
the Legislature, the additional right of speak- 
Ing in the House would be no longer avail- 
able to him, but in contrast fundamental 
right under Art. 19 (1) (a) as a citizen would 
continue to be available to him in the same 
manner as it was available to him before his 
election as a member. It could be Safely 
concluded that S. 24-G does not impose any 
restraint whatsoever on a member’s funda- 






‘mora- 
lity and decency of public order’ used 


1982 
in that pacticular provision. The restric- 
tions imposed by virtue of the im 


pugned Amedment were in my view reason 
able and in the interest of political and com- 


 Igtitutional morality and decency in particular 


and in the interest of public order in general. 


196. I agree with Sh. Sorabji that the im- 
pugned legislation was aimed to curb the evil 
of political defection and that it was permis- 
sible in law to put restrictions on the exercis? 
of Fundamental’ Rights according to the 
needs and exigencies of the society. He was 
tight when he said that < legislation need not 
be all embracing. It was open to. ths 
Legislature to recognize the degrees of the 
harm and tackle the proklem in stages. Arti- 
cle 14 of the Constitution does not require a 
scientific precision for inzlusion or exclusion. 
A statute could not be struck down as un- 
constitutional as there may be other ways 
available for resolving the problem or be- 
cause of the hardship it was likely to cause 
in a few cases even genuine. 

197. The argument of the learned coun- 
sel for the petitioner thet the impugned law 
was discriminatory in se far as it did not 
take into its ambit the members of the legis- 
lature who had been elected as independents 
or otherwise had, it appears to me, no force 


in the circumstances appearing in the case. 


The law could be struck down under Art. 14 
only if it was established by relevant data 
and material that classiication was admin- 
istratively perverse, and palpably arbitrary. 
The independents are almost always elected 
on account of their own influence which they 
carry in a particular constituency some times 
on account of a programme that appears 
good to the electorate of the constituency. 
It would have, however, been under the cir- 
cumstances, worthwhile and effective to keep 
in line with the aims, ani objects of the im- 
pugned legislation, had the independent candi- 
dates also been brought within the purview 
of the impugned Act amd especially so in 
cases: where such indeperdents gave up their 
independent positions in the Assembly and 
joined the party whose candidate the parti- 
cular independent had d2feated at elections. 
This however, is not prowded in the impugn- 
ed legislation at present. This is an obvious 
lapse and may require the attention of and 


` consideration by the Legislature but under 


the circumstances as prevailing now-a-days 
it could not be said in feirness to the Legis- 
lature that because of thë probable lapse an 
intention of discrimination is writ large in 
the impugned Act so as to attract the ap- 
plication of the provisions of Art. 14 of the 
Constitution. Here it would be pertinent to 
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quote the following from AIR 1974 SC 1300 
(at p. 1313) which has been even quoted and 
relied upon by the petitioner also :— 


“It would be an idle parade of familiap 
learning to review the multitudinous cases in 
which the constitutional assurance of equality 
before the law has-been applied. 

The equal protection of the laws is a pledge 
of a protection of equal laws. But laws may 
classify. And the very idea of classification 
is that of inequality. In tackling this paradox 
the Court has neither abandoned the demand 
for equality nor denied the legislative right 
to classify. It has been taken a middle 
course. It has resolved the contradictory 
demands of legislative specialization and 
constitutional generality by a doctrine of rea- 
sonable classification. See Joseph Tussman 
and Jacobus ten Breck. “The Equal Protec- 
tion of Laws”, 37 California Rev. 341. 


A reasonable classification is one which in- 
cludes all who are similarly situated and 
none who are not. The question then is: 
what does the phrase ‘similarly situated’ 
mean? The answer to the question is that 
we must look beyond the classification to the 
purpose of the law. A reasonable classifica- 
tion is one which includes all persons who 
are similarly situated with respect to the pur- 
pose of the law. The purpose of a law may 
be either the elimination of a public mischief 
or the achievement of some positive public 
good. 


A classification is under-inclusive when all 
who are included in the class are tainted with 
ihe mischief but there are others also tainted 
whom the classification does not include. Ia 
other words, a classification is bad as under- 


inclusive when a State benefits or burdens. 


persons in a manner that furthers a legitimate 
purpose but does not confer the same benefit 
or place the same burden on others who are 
similarly situated. A classification is over- 
inclusive when it includes not only those who 
are similarly situated with respect to the pur- 
pose but others who are not situated as well 
In other words this type of classification im- 
poses a burden upon a wider range of in- 
dividuals than are included in the class of 
those attended with mischief at which the law 
aims. Herod ordering the death of all male 
children born on a particular day because 
one of them would some day bring about his 
downfall employed such a classification.” 


198. A particular legislation as Ihave said 
above need not be all embracing and this 
principle of law need not be ignored in the 
instant case also. It is still open to the Legis- 
lature to take into consideration and tackle 
the problem in stages. — 


L&K. 39! 


» 
à 
` 
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199. The report of the Lawyer Members 
of the Committee on Defections appointed at 
the Centre is revealing with regard to the 
defections from one political party to the 
other. The following extract from its report 
appearing at page 43 of Appendix may be 
quoted here with benefit :-— ar 


“Articles 102 (1) (e) and 191 (1) (e) of the 
Constitution empower Parliament to make a 
law providing for disqualifying a person for 
being chosen as,-and for being a member of 
either Houses of Parliament or of the State 
Legislative Assembly or Legislative Council. 
As standing for election to Parliament or 
State Legislature is only a statutory, as dis- 
tinguished from a fundamental right, it is 
open to Parliament to impose such: restric- 
tions or conditions on the exercise and 
enjoyment of that right as it considers neces- 
sary or reasonable in public interest. On this 
basis it is possible to provide in a special legis- 
lation thai a legislator who. renounces the 
membership or repudiates his allegiance to a 
political party shall be disqualified from con- 
tinuing as a member of Parliament/State 
Legislature, He will neverthéless be free to 
stand for election again if he so wishes, and 
sit as 2 member in case he gets elected” 


200. About the Independents, the Com- 


mittee, however,-was of the view that they be 
left alone. Following extract from the report 
may be useful in this regard -—- `> ~ i 
“The most essential pre-requisite for 
any such provisions is an acceptable decision 
of what constitutes the Act of Defection. 
The first question that - confronted us was 
with regard to Independents. We are aware 
that in numerical strength they form largest 
single element after congress, that they cons- 
titute an anamoly in politics and that not an 
inconsiderable part of the political instability 
can be directly or indirectly traced to them. 
Even so, on a careful consideration of all 
facts we feel that to include Independents in 
any formulation that we may attempt would, 
in practice, create more difficulties than it 
would solve.” aes 
_ 201. With respects, however, I would like 
to say that the Committee of Lawyers though 
conceded that the political instability was a 
great menace and was mainly related to the 
behaviour of the independents, yet it re- 
commended.that the Independents be kept out 
of the purview of any: anti-defection measure. 
I for one could not bring myself round: to 
accept this proposition as sound and reason- 
able. But I agree with the report-'of : the 
Lawyer Members of the Committee when it 
says-that the nature of the problem ‘was ad- 
mittedly such that in an exercise seeking‘: fo 
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plug over conceivable loopholes at one stroke 
might prove to be counter productive, 

202. The defections that have come about 
im a large number of States in India have in 
almost all cases resulted in instable political 
conditions. It has deeply affected the admin- 
istration and in the result tended to help 
create public disorder, and instability and all 
this in consequence ‘has caused tremendous 


damage to the interests of general public. The 


restrictions imposed vide S. 24-G of the Act 
were not-only reasonable on the grounds of 
morality and decency but were also required 
to be . there for maintaining public order, 
peace and tranquillity. oo 

203. In Chap. XV of his book entitled 
“Does ‘our Constitution need a second look”. 
Shri Paras Dewan ‘has been categorical in 
Stating that in the interest of stability, im- 
provement, progress; ‘development, it was 
necessary that India should bean anti-defec- 
tion law.: Mr. Dewan has affirmed that in 
Indian politics the Government was at the 


mercy of conflicting Independents and party - 


defectors who enjoyed powers far greater 
than other members would ordinary com- 
mand. Number of defectors according to 
Mr. Dewan, from Congress was 175 and to 
the Congress was 139 in the States during one 
year after 1967 General Elections. Between 
1567 and 1970 some 800 MLAs were in- 
volved in ‘the politics of defection.. Of these 


-155 were rewarded with offices, 84 of them ~ 


securing Cabinet rank. -The politics of defec- 
tion according to him, has put a heavy strain 
on the functioning of democracy and pañia- 
mentary form of Government in India. The 
people re-acted against the ‘defectors, marked 
and jeered with the remark of ‘Aaya Ram 
Gaya Ram’. -It was voiced that an elected 
representative should not be allowed to 
change his party loyalty without seeking 
popular approval in'a by-election. | 

_ 204. In view of what has been said above 
it was obvious and therefore, ‘it is held that 
Mian Bashir Ahmad having changed party 
affiliations has rendered himself liable for 
action:to be taken under S. 24-G of the Act 
and the action taken by the authorities CON- 
cerned was justified, constitutional and legal 
and since the day he' resigned from the party 
on whose platform he was elected and join- 
ed another party he has ceased to he mem- 


ber of the State Legislature. His writ peti- 


tion, therefore, is dismissed with. costs and the 
reference disposed of accordingly. 

| 205. I: now’ take up for consideration the 
reference made by the Speaker of the Legisla- 
tive Assembly under S. 70 of the Constitution 
of the State and also the writ petition filed 


by Mr. Mohi-Ud-Din Malik in this regard. 


Fi 
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206-207. It would be needless to reproduce 
the enunciation of the principles of law. and. 
provisions of the Constitufion of India and the 
State of J. & K. discussed by me above. The 
principles of Constitution as are - applicable 
in the case of Mian Bashir Ahmad ate ap- 
plicable also in the case 2f Malik Mohi-Ud- 
Din. But the facts appearing in both cases 
ate not the same and are different in material 


particulars. In the different circumstances. 


appearing in this case, it nas been alleged by 
Milik Mohi-Ud-Din that the impugned Act 
would not apply in his case though he has 
admitted resignation from the Jammu and 
Kashmir National Conference party and his 
subsequent action joining the Congress (I) 
party. The grounds taken by bim, are inter 
alia, that he was elected Speaker of the As- 
sembly on 8th of Sept., 1979 and has been 
discharging his duties as 3uch till 11-10-1980. 
Upon his election as Speaker he resigned 
from the membership of the National Con- 
ference as well as from the membership of 
its Parliamentary party. According to him, 
thus, when the impugned Act was passed and 
came into force on 29-9-1979 he no longer 
belonged to any party of group in the As- 
sembly andas such the provisions of S. 24-G 
of the Representation of the People Act 
would not and could not be made applicable 
to him. ‘The factum of his resignation from 


the National Conference Parliamentary party 
` js admitted by the other side but it is not 


admitted that he resigned from the member- 
ship of the National Cenference party as 
such also. It was refuted by Malik Mohi- 
Ud-Din that he has become disqualified from. 
being a member of the legislature while the 
respondent No. 3 herein contended that he 
had become so disqualified. Under these 
circumstances the Speaker made a Reference 
to this Court under S, 70 of the State Consti- 
tution. Mr. Malik Mohi-UJd-Din also filed a 
writ petition. 


208. In support of his contention that he 
had resigned on having been elected as 
the Speaker, Mr. Malik kas referred to his 
letter addressed by him te. the President of 
National Conference (respondent No. 2) in- 
forming him about his resignation from the 
National Conference Party and also to his 
own speech which he del:vered in the As- 
sembly on having been elected as Speaker. 
The President of the National Conference 
(respondent No. 2) has no: filed any reply or 
an affidavit either confirm-ng or denying the 
alleged letter of resignation. Instead respon- 
dent No. 3 has in reply adleged that no such 
letter had been received. The silence in this 


regard of respondent No. 2 is undoubtedly 
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meaningful. Why he has not himself filed an 
affidavit contradicting the petitioner on this 
score as it was alleged by the pefitioner that 
he sent the letter of resignation to the Presi- 
dent of the party (respondent No. 2) and not 
to the respondent No. 3 who was General 
Secretary of the party. A copy of the re- 
signation letter has been produced and is on 
the file. Had this not been a fact, what pre- 
vented the respondent No. 2 to come forward 
and file affidavit denying the existence of 
such a letter. It would, under the circum- 
stances, be permissible in law to draw an 
inference in favour of Malik Mohi-Ud-Din 
and to hold that such a letter had been seni 
and that he had resigned from the political 
party i.e. the National Conference on his be- 
coming the Speaker. Moreover, his speech 
after his election as Speaker shows that he 
had resigned from the Parliamentary partyj 
of the National Conference also. True, in 
his speech in the Assembly he has referred 
to his resignation from Parliamentary party 
only but the speeches delivered by respondent 
No. 2 and others clearly shown that Mr. 
Malik had resigned both from Parliamentary 
Wing as well as the other wing of the party 
on whose ticket he had been elected to the 
Assembly. Moreover, after his elevation to 
the Chair he had neither got renewed his 
membership of the party nor became its 
member thereafter, 


209. On careful consideration of these 
facts, it is obvious that on the date the im- 
pugned Act was passed he no longer belong- 
ed to the National Conference Party. He 
was either independent or a member of Con- 
gress (1) party. The impugned Act could not 
in law be given retrospective effect and ac- 
cordingly the impugned Act would not apply 
so far as the case of Malik Mohi-Ud-Din 
was concerned. 


. 210. Whe reference regarding Mr. Malik 
Mohi-Ud-Din is therefore, disallowed and it 
is held that the impugned Act does not apply 
to him and that he shall continue to be and 
remain as a member of the Legislative As- 
sembly as he is. 


211.- The reference made by the Speaker 
Legislative Assembly under S. 70 of the 
Jammu and Kashmir Constitution is accord- 
ingly disposed of. 

212. To sum up, I hold as follows :— 
(1) The introduction of S. 24-G in the R 
presentation of the People Act by virtue of 
the impugned Act is within the provisions of 
the Constitution of India as well as the Con- 
stitution of the State of Jammu and Kashmir 
and does not affect adversely the fundamental 
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Tights of the petitioners under Art. 19 (1) (a) 
and (c); 

(2) Even if, for the sake of argument, it is 
assumed for a moment that the impugned 
Act does, in one manner or the other, ad- 
versely affzct the Fundamental Right of the 
freedom of speech of the petitioners, the re- 
striction so imposed was reasonable restric- 
tion within the provisions of Art. 19 (2) of 
the Constitution and was thus lawful. 

(3) The impugned Act was not discrimina- 
tory and as such did not violate the principle 
of equality within the provisions of. Arts, 14 
and 19 (1) (a) (c) of the Act or S. 72 of the 
Constitution of the State. For the sake of 
eliminating from the political system that 
prevails in the State, the evil of defection, it 
has been suggested to the Legislature to take 
up the case of Independents for considera- 
tion and i= found desirable the Act may be 
properly amended to bring within its pur- 
view the independents as well as others also. 

(4) The provisions of the impugned Act 
were applicable in the case of Mian Bashir 
Ahmad and thus he has ceased to be a mem- 
ber of the State Assembly from the day he 
joined the Congress (1). 

(5) On facts of the case, Shri Malik Mohi- 
Ud-Din, however, continues to be a member 
of the State Assembly as at the time the im- 
pugned Act came into force he had resigned 
from the National Conference Party and was 
either an independent member of the As- 
sembly or had already joined the Congress (J). 


(6) The respondent No. (2) (The President 
of the National Conference) not having filed 
affidavit contradicting Malik Mohi-Ud-Din 
with regards the letter of resignation from 
the membership of the party, the factum of 
resignation no longer remains a question of 
fact open for further probe. 

(7) In view of what I have stated above, 
this also cisposes of CMP No. 468/81 where- 
by Sh. Malik Mohi-Ud-Din had prayed that 
the reference made by the Speaker in his case 
being CMP No. 132/81 be delinked from the 
writ petitions and that he should be given a 
reasonable opportunity to meet the case set 
out in the reference against him. The ap- 
plication shall be deemed to have been 
allowed. 

- ORDER OF THE COURT 

213. In. view of the fact that the Bench is 
gvenly divided, R. 21 of the J. & K. High 
Court Rules comes into operation and ac- 
cordingly we hold that S. 24-G of the 
Jammu and Kashmir Representation of the 
People Act, 1957 is constitutionally valid and 
order. as follows :— 


v. G. H. Nehvi 


A. LR. 


1. That Writ Petitions Nos. 319/80 and 
641/80 fail and are hereby dismissed. 

2. That the Speaker’s reference in the case 
of Mian Bashir Ahmad being CMP No. 
509/80 succeeds and is allowed. It is hereby 
declared that he has incurred disqualification 
for being a member of the Jammu and Kash- 
mir Legislative Assembly. 

Further in accordance with the opinion of 
the Bench as a whole, the Speaker’s reference 
in the case of Shri Malik Mohi-Ud-Din being 
CMP No. 132 of 1981 fails and is hereby 
rejected. It is declared that he has not in- 
curred any disqualification for being a mem- 
ber of the Legislative Assembly. 

The parties shall bear their own costs, 

Order accordingly. 
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Haji G. M. Bhat, Petitioner v, G, H, 
Nehvi, Respondent, 


aon Revn. No. 159 of 1978, D/- 11-9- 


Jammu and Kashmir Agrarian Re- 
forms Act (17 of 1976), Sec. 19 (3) (e) 
—~ Suit claiming possession of land — 
Jurisdiction of Collector — Section 19 (3) 
(e) contemplates suits triable by Collector 
which are between a recorded owner or 
intermediary on one hand and the party 
in possession on the other — Plaintiff 
claiming possession. on basis of right of 
prior purchase in respect of land pur- 
chased by the other side — Conditions 
contemplated by Section 19 (3) (e) not 
fulfilled — Suit is not triable by 
Collector but by the Civil Court. 1980 
Kash LJ 150, Rel. on. (Civil P. C. (1908); 
Section 9). (Para 1) 
Cases Referred: Chronological Paras 
1980 Kash LJ 150:1980 Srinagar LJ 

254 1 

K. N, Raina, for 
Sadiq, for Respondent. 


Petitioner H. M, 


ORDER :—— By means of this revision 
petition, the petitioner has challenged the 
following order passed by the 2nd Addl. 
Munsif, Srinagar, passed on 2ł-10-1978, 


in a suit for possession based on right of. 


prior purchase, 

“Perused the application and the main 
suit. Application supported with an aff- 
davit. Prima facie case appears in favour 
E a a a a ee 
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of the plaintiff, Issue rotice to the oppo- 
Site party for objections, if any. Mean- 
while the parties be directed to maintain 
status quo on spot til] the next date of 
hearing. Put up with the main suit.” 
The sole ground urged in support of this 
revision is that the land in suit is agri- 
cultural land and, consequently, the civil 
court had no power to try, much less, 
pass any interim order in the suit. For 
this, reliance has been placed on S. 19 (3) 
(e) of the Jammu and Xashmir Agrarian 
Reforms Act, 1976. At -he relevant time 
Section 19 (3) (e) was as under: 


“(3) The following epplications, suits 
and proceedings shall ke disposed of by 
a Collector:— 


(a) to (d) xxx xxx Xxx XXX | 

(e) al] other cases of dispute includ- 
ing those where the party in possession 
pleads adverse possessian against the re- 
corded owner/intermediery.” 
In Mohinder Pal Singh v. Kailash Devi, 
1980 Kash LJ, 150, it has been held by 
this court that Section 19 (3) (e) of the 
Act contemplates suits and proceedings 
between a recorded owner or intermedi- 
ary on one hand, and the party in pos- 
session on the other in which the right to 
possess is claimed or disputed, It has 
been further held that such suits and 
proceedings would include suits and pro- 
ceedings in which the party in possession 
has pleaded adverse possession as a 
ground of claim or defence. In the pre- 
sent case, the plaintiff has claimed pos- 


„ session on the basis of right of prior pur- 


4 


chase in respect of the land which has 
been purchased by the other side, Ac- 
cordingly it does not clearly fulfil the 
‘conditions set out above. Consequently 
even if it is assumed that the disputed 
iland is agricultural land as defined in 
Jammy & Kashmir Agrarian Reforms 
Act, 1976, still the suit iS not triable by 
the Collector. It necessarily follows that 
‘the suit does not fall cutside the juris- 
diction of the civil] court. In this view, 
ithe argument of the learned counsel for 
ithe petitioner has no fcrce in it and 
ust fail, 


2. The result, therefore, is that this 
revision petition fails ard is accordingly 


« dismissed, 


Revision dismissed, 
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Chuni Lat Chowdhry, Petitioner v. 
Bank of Baroda and others, Respondents. 

Civi] Revision No, 165 of 1980, D/- 
8-9-1981. 

Civil P. C. (5 of 1908), Order 8, Rr. 1 
and 10 — Failure of defendants to file 
written statement despite several op- 
portunities given by Court — Order of 
Court striking out the defence is incom- 
petent, 


When the defendant has failed to file 
written statement, when so required the 
court has ample discretion to grant more 
time for filing the written statement or to 
proceed to hearing without such written 
statement. The discretion cannot, how- 
ever, be exercised arbitrarily. Where the 
Court decides to proceed to hearing, 
without the written statement, that would 
not debar the defendant from taking 
part in further proceedings of the case. 
His participation would however be hedg- 
ed in by several limitations. He will 
not be able either to cross-examine the 
plaintiff's witnesses or to’ produce his 
own evidence with regard to any ques- 
tions of fact which he could have plead- 
ed in the written statement. He will, 
however, be competent to cross-examine 
the plaintiffs witnesses in order to de- 
molish their version of plaintiffs case. 
AIR 1955 SC 425 and AIR 1972 Pat 81 


Rel. on. | (Para 3) 
Cases Referred: Chronologicaj] Paras 
AIR 1972 Pat 81 3 
ATR 1955 SC 425 2 


AIR 1917 Cal 269 (2): (1916) ILR 43 Cal 
1001 . 8 
Sudershan Kaul, foy Petitioner; M. L. 

Bhat, for Respondents, 

. ORDER:— This revision is directed 

against an order passed by the Sub 

Judge, Judge Small Causes Court, Sri- 

nagar, on 24-11-1980, striking out the 

defence. The order followed the defen- 
dants’ failure to file the written state- 
ment despite the fact that they were 
given several opportunities to do so. The 
effect of the order .clearly is not only to 
prevent the defendants from filing the 
written statement but also to disable 
them from taking part in the proceed- 
ings. The question is whether a court is 
competent to make such order upon the 
defendant’; failure to file the written 


LY/AZ/F745/81/USD/MVJ 
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statement within the time prescribed by 
it. 

2 In Sangram Singh v. Election Tri- 


bunal, Ketah, AIR 1955 SC 425, it has 
been observed: 


“We have already scen that when a 


Summons is issued to the defendant it 
must state whether the hearing is for the 
settlement of issues only or for the final 
disposal of the suit (Order 5, Rule 5). In 
either event Order 8, Rule’ 1 comes into 
play and if the defendant does not pre- 
sent a written statement of his defence, 
the court can insist that he shall, and if, 
on being required to do so, he fails, to 
comply — 


“the court may pronounce judgment 
against him, or make such order in re- 
lation to the suit as it think fit” (O. 8, 
Rule 10). This invests the court with the 
widest possible discretion and enables 
it to see that justice is done to “both 
sides”, and also to witnesses if they are 
present; g matter on which we ‘shall 
dwell later. 


We have seen that if the defendant 
does not appear at the first hearing, the 
court can proceed ‘ex parte’, which 
means that it can proceed without ` a 
written statement, and Order 9, Rule 7 
makes it clear that unless good cause is 
shown the defendant cannot be relegated 
to the position that he would have oc- 
cupied if he had appeared. That means 
that he cannot put in- a written state- 
ment unless he is allowed to do so, and 
if the case is one in which the court con- 
siders a written statement should have 
been put in, the consequences entailed by 
Order 8, Rule 10 must be suffered, 


What those consequences should be ‘in 
a given case is for the court, in the ex- 
ercise of its judicial discretion, to deter- 
mine. No hard and fast rule can be 
laid down. In some. cases on order 
awarding costs to the plaintiff would 
meet the ends of justice; an ad- 
jourmment can be granted or a written 
. Statement can be considered on the spot 
and issues framed. In other cases, the 
ends of justice may call for more drastic 
. action, 

Now when we speak of the ends of 
ñustice, we mean justice not only to the 
defendant and to the other side, but 
also to witnesses and others who may be 
inconvenienced. It is an unfortunate 
fact that the convenience of the witness 
is ordinarily lost sight of in this class of 
case and yet he is the one that deserves 
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the greatest consideration. As q rule, he 
is not particularly interested in the dis- 
pute but he is vitally interested in his 
own affairs which he is compelled to 
abandon because a court orders him to 
come to the assistance of one or other 
of the parties to a dispute. His own 
business has to suffer. He may have-to 
leave his family affairs for days 
on end. He is usually out of pocket. 
Often he is a poor man living in an 
out of the way village and may have to 
trudge many weary miles on his feet. 


And when he gets there, there are no 
arrangements for him. He is not given 
accommodation; and when he reaches the 
court, in most places there isno room in 
which he can walt. He has to loiter 
about in the verandahs or under the 
trees, shivering in the cold of winter and 


. exposed to the heat of summer, wet and 


miserable in the rains; and then after 
wasting hours and sometimes days for 
his turn, he is brusquely told that he 
must go back and come again another 
day. Justice strongly demands that this 


‘unfortunate section of the genera] public 


compelled to discharge public duties, 
usually at loss and inconvenience to 
themselves, should not be ignored in the 
overall picture of what will best serve 
the ends of justice and it may well bea 
sound exercise of discretion in a given 
case to refuse an adjournment and per- 
mit the plaintiff to examine the witnesses 
present and not allow the defendant to 
cross-examine them, stil] less to adduce 
his own evidence. It all depends on the 


particular case. But broadly speaking, 
after al] the various factors have been 
taken into consideration and carefully 


weighed, the endeavour should be to 
avoid snap decisions and to afford liti- 
gants a Teal opportunity of fighting out 
their cases fairiy' and squarely. Costs 
will be adequate compensation in many 
eases and in others the court has almost 
unlimited discretion about the terms it 
can impose provided always the discre- 
tion is judicially exercised and is not 
arbitrary.” 


3. On the authority of these observa- 
tions, Rule 10 can be taken to relate to 
Rule 1 of Order 8 and on the defen- 
dant’s failure to file written statement of 
his defence, when so required, the 
court has the power either to pronounce 
the judgment egainst him or make such 
order in relation to the suit as it thinks 
fit depending upon whether the suit was 


. table either to cross-exemine 
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for the fina] disposal cr for the settle- 
ment of the issues only. Im the latter 
case, the court has ample discretion. to 
grant more time for filing the written 
siatement or to proceec:to hearing of the 
uit without such written statement. The 
discretion cannot, however, be exercised 
arbitrarily. In determining which coursa 
to adopt, the court will always be gui- 
ided by the facts and Grcumstances of 
each case. Where the court decides toa 
iproceed to hearing of the suit without 
the written statement, that would not de- 
bar the defendant fron: taking part in 
‘further proceedings of the case. His 
participation would, however, be. . hedged 
in by several limitations.. He wil} not be 
the plain- 
tiffs wimesses or to produce his own 
evidence with regard tc any questions of 
fact: which he could have pleaded in the 
written statement. He will, however, be 
competent to cross-examine the plaintiff’s 
witnesses in order to demolish their ver- 
sion of. the plaintiffs case, 

To the same effect ig the -decision of 
the Patna High Court in Siai Sinha v 
Shivadhari Sinha, AIR 1972 Pat 81. In 
that case the petitioner was added as a 
defendant in the suit by order of the 
trial court dated 20-3-1965. He was 
served with the summons but he neither 
appeared nor filed his written statement 
for about three years. He appeared for 
the first time on 20-8-1368 and moved 
an application asking for time to file the 
written statement. The trial court pass- 


ed an order refusing permission to file: 


the written statement. and debarring him 
from taking part in -he - proceedings, 
Aggrieved by this order, he went up in 
revision to the High Court. The High 
Court held that the por-ion of the order 
of the tria] court, by which permission ta 
file written statement was refused, was 
correct, but not so the ther poruon, Tha 
court observed (at p. 82: 


“The position of law :n such : a case is 
that a defendant, -even -without filing a 
written statement, can take part in the 
hearing of the suit. Hə may cross-ex- 
amine the plaintiffs witnesses to demo- 
lish their version- in examination-in~ 
chief- Without written statement, : how- 
ever, he cannot be permitted to -cross- 
examine the witnesses on questions of 
fact which he himself has not. pleaded 
nor can he be allowed io adduce evi- 
lence on questions of fect which hava 


not been pleaded by. him by filing any. 


written, statement, It should be further 


Rakesh Chandok v. Vinod 


_vert -the allegations in the plaint 
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made clear that if a defendant files a 
written statement and does not contro- 
then 
tacitly the fact not ‘controverted is said ta 
be admitted, but if he does not file writ- 
ten statement, it cannot be said that he 
has admitted all the facts pleaded by 
the plaintiff- (See for reference a 
Bench decision of the Calcutta High 
Court in J. B. Ross ang Co. v. C. R, 
Scriven, ILR - 43 Cal- 1001: (AIR 1917 
Cal 269° (2) ).” 

4. Applying the 
above, to the present case, 


stated 
trial 


principles 
the 


court was not clearly justified in passing 


the order that it did: The court has 
acted with undue haste. The order is 
not ‘sustainable and: must. be set aside 
leaving. it open to the trial court tomake 
fresh -orders in accordance with law, 

5. The result, therefore, is that. this 
revision succeeds and is allowed. The 
impugned order is set aside and the trial 
court is directed to make fresh orders in 
the matter in accordance with law. ` 

6. The parties are directed to appear 
T the court below on September, 19, 
1981 

Revision allowed, 
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Rakesh Chandok, Appellant v, 
Vinod,. Respondent, 

Civil- First Misc, Appeal ne 9 of 1981, 
D/~ 27-11-1981.* 

(A) Jammu and Kashmir ‘Hindu Mar- 
riage Act (8 of 1955), S, 24 — Jammu 
and Kashmir Hindu: Marriage Act (4 of 
1980),. Ss, 30, 34 (2) — Order granting 
maintenance undey S. 24 of 1955 Act 
passed after coming into force of 1980 
Act ~ Not appealable under S. 34 (2) of 
1980 Act — High Court, however, can 
interfere in revision under S. 115, C.P.C. 
if other conditions are satisfied — { (i) 
Civil P.-C. (1908), S. 115 — (ii) Hindu 
Marriage Act (1955), S. 24). (Para 5) 

(B) Jammu and Kashmir Hindu Mar- 
riage Act (8 of 1955), S. 24 — Jammu 
and Kashmir Hindu Marriage Act (4 of 
1980), S. 30 — Maintenance pendente 
lite — Quantum — Rule that in no case 
maintenance should be granted more 
than one-fifth of husband’s income — Is 


“Against Order of Dist, Judge, J ammu, 
D/- 11-2-1981. 


Smt, 
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unreasonable and irrational. — Word 
“Reasonable” — Meaning of — (Hindu 
Marriage Act (1955), S. 24 — Words and 
Phrases -— Word “Reasonable” — Mean- 
ing of). 

The rule that in no case maintenance 
should be granted at a rate of more than 
one-fifth of husband’s income is not 
Only unreasonable but also irrational. 
S. 30 of the 1980 Act requires that the 
amount awarded by way of maintenance 
should be reasonable. The expression 
“reasonable” is a relative term. Reason- 
ableness of the quantum of maintenance 
has not be determined by merely having 
regard ta the petitioners own income 
and the income of the respondent, but 
also by having regard, to the standard of 


life maintained by the family to which 
the parties belong. (Para 7) 
(C) Civil P. C. (5 of 1908), S. 115 — 


Revision — Finding of fact — Applica- 
tion for maintenance — Finding of trial 
‘court about litigation expenses — Is a 
finding of fact based on evidence —- No 
interference in revision. (Para 6) 

(D) Jammu and Kashmiy Hindu Mar- 
riage Act (4 of 1980), S. 30 — Maintenance 
pendente lite — Court is not competent 
to grant to the party more than what it 
itself claims. (Hindu Marriage Act 
(1955), S. 24). 

In the instant case, wife in her applica- 
Hon had herself claimed a sum of 
Rs. 500/- only by way of monthly main- 
tenance. The wife was serving with a 
college and was drawing Rs. 225/- per 
month as salary. District Judge awarded 
Rs. 500/- by way of monthly maintenance. 

Held, that the District Judge commit- 
ted an error in not taking into considera- 
tion and not deducting the independent 
mcome received by wife by way of 
salary. (Parg 6) 
Cases Referred: Chronological Paras 
AIR 1978 J and K 25:1978 Kash LJ 1 7 

Inderjit Gupta, for Appellant; J. L, 
Sehgal, for Respondent. 

JUDGMENT :— This appeal arises out 
of an order passed by District Judge, 
Jammu, u/s. 24 of the Jammy and Kash- 
‘mir Hindy Marriage Act, 1955, herein- 
after to be referred to as the 1955 Act, 
which corresponds to S. 30 of the Jammu 
and Kashmir Hindu Marriage Act, 1980, 
hereinafter to be referred to as the 1980 
Act, granting maintenance pendente lite 
at the rate of Rs. 500/- per mensem and 
a further sum of Rs. 2,000/- on account 
of litigation expenses in favour of the 
respondent. 


Rakesh Chandok v. Vinod 


A.LR. 
2. The respondent brought an ap- 
plication u/s. 9 of the 1955 Act against 


the appellant in the Court of District 
Judge, Jammu. On 24-8-1979, she made 
an application u/s. 24 of the said Act that 
she having no independent income suffi- 
cient for her support and the necessary 
expenses of litigation, the appellant may 
be ordered to pay to her a sum of Rupees 
500/- per mensem as maintenance and a 


further sum of Rs. 2,000/- by way 
of litigation expenses. This ap- 
plication was resisted by the ap- 


pellant on the ground that his total in- 
come was Rs. 500/- per month, which he 
was drawing by way of salary as an em~ 
ployee of Vir and Co., a business con- 
cern at Srinagar exclusively owned by 
his mother. The parties led evidence in 
support of their respective cases and the 
learned District Judge on consideration 
of the same eventually came to the con- 
clusion that the appellant was earning 
something in the neighbourhood of 
Rs. 4,000/- per month and was also main- 
taining a car and that the respondent re~ 
quired at least ag sum of Rs. 2,000/- to 
meet the litigation expenses and Rupees 
500/- per mensem as maintenance. He, 
accordingly passed the impugned order, 


3. A preliminary objection has been 
taken on behalf of the respondent that 
in view of the specific provisions of S. 34 
of the 1980 Act, no appeal lay against the 
impugned order which was passed after 
the aforesaid Act came into force. There 
is considerable force in this objection. 
Prior to the coming into force of the 1980: 
Act provision for appeals was made in 
S. 28 of the 1955 Act. This section was 
much wider in scope than S. 34 of the 
1980 Act, in that, it provided for appeals 
against every order passed by the court 
in exercise of its origina] civi} jurisdic- 
tion; the only exception being appeal on 
the subject of costs only. Right of appear 
against orders has been restricted under 
sub-s. (2) of S. 34 to orders passed under 
Ss. 31 and 32 of the 1980 Act only; ap- 
peal on the subject of costs of course be- 
ing barred under this section also, S. 3F 
relates to permanent alimony and main- 
tenance which the court may grant af 
the time of passing any decree or at any 
time even subsequent thereto and S. 32 
pertains to orders in regard to custody 
of children. The impugned under, as al- 
ready noticed, has been passed u/s. 30 of 
the 1980 Act which does not find mention 
in sub-s. (2) of S. 34. No appeal, there- 
fore, lies against an order passed u/s. 30,- 
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To this extent, therefore the 
ary objection prevails. 


4, Even so, 
determined is 


prelimin- 


the next question to be 
whether fhe appellant is 
really out of court for all intents and 
purposes. The contention of the. learned 
counsel for the appellan- is that even if 
no appeal is competent against the im- 
pugned order, the court has ample power 
to examine its correctness in exercise of 
its revisional jurisdiction u/s. 115, Civil 
P. C. He has, therefore, prayed that 
this appeal may be treated as a revision 
and disposed of as such The argument 
in reply, however, is that the 1980 Act 
being a complete code im itself, there is 
no room for invoking the revisional juris- 


diction of this Court wken the aforesaid 


Act itself does not provide that an order 
passed by a court unde: the Act would 
be revisable u/s. 115. 

5. The High Court, u/s. 115 can call 
for the record of any case which has 
been decided by a court subordinate to 
it, and in which no appeal lies to it. This 
power has of course io be exercised 
under certain circumstances specified in 
Cls. (a) to (d) of S. 115 but the two con- 
ditions that must be satisfied for invoking 
its revisional jurisdiction are. that the 
order sought to be revised should have 
been passed by a court subordinate to the 
High Court and that no appeal should lie 
to it from the said order. In the instant 
case both these conditions are satisfied, 
in that, the order sought to be revised has 
been passed by District Judge, a court 
subordinate to the High Court, and is also 
mot an appealable order. This court is, 
therefore, competent to revise it provided 
it falls under any one or more of the 
categories mentioned in Clis. (a) to (d). 
Mr, Sehgal, when he raises the contention 
that the order is not revisable because 
the 1980 Act is qa compete code in itself 
which does not provide for the remedy 
of revision, clearly overlooks S. 23 of 
the 1980 Act which sars that subject to 
the other provisions contained in the said 
Act and to such rules as the High Court 
may make in this behaH, all proceedings 
under the Act shal] be regulated, as far 
as may be, by the Code of Civil Proce- 
dure. There is no provision in the 1980 
Act or the rules made thereunder, that 
bars the application of S. 115 to orders 
passed under the said Act. I am, there- 
fore, clearly of the opinion that even if 
mo appeal is competent against the im- 
pugned order, stil] it is revisable u/s. 115, 
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The appeal is, accordingly, treated as a 


revision petition. 


6. So far as the amount of Rs. 2,000/- 
for litigation expenses is concerned, the 
finding of the learned District Judge can- 
not be disturbed for the simple reason 
that it is a finding of fact based on evi- 
dence and appreciation of evidence is no 
ground for interference in revisional 
jurisdiction u/s. 115. The other finding of 
the learned District Judge is, however, 
vitiated by material irregularity of pro- 
cedure. No court is competent to grant 
to the -party more than what it itself 
claims. In her application the respondent 
has herself claimed a sum of Rs. 500/- 
only by way of monthly maintenance. 
The learned District Judge could noti 
have, therefore, granted a sum more than 
Rs. 500/- as monthly maintenance in her 
favour, and that too, after taking into 
consideration the respondent’s own in- 
dependent income, as the language of 
S. 30 clearly warranted. He has not taken 
into consideration at all the evidence pro-| 
duced by the petitioner that the respon- 
dent is drawing Rs. 225/- per month as 
salary from Government College for 
Women, Jammu, where she is employed, 
even though on temporary basis, as a 
Reading room Assistant. It is trite law 
that even a finding of fact recorded after 
overlooking material evidence on the 
point stands vitiated by an error or law. 
Overlooking of evidence is a material 
irregularity of procedure and, therefore, 
an error of law which, there can be no 
manner of doubt does attract cl. (c) of 
S. 115. The learned District Judge has, 
no doubt correctly arrived at the concliw. 
sion that an amount of Rs. 500/- is re-| 
quired by the respondent as monthly; 
maintenance, but he has committed an 
error in not deducting from it the amount’ 
of Rs. 225/- which the respondent is re-| 
ceiving by way of salary. He should have 
awarded in her favour a sum not more! 
than Rs. 275/- per month by way of! 
maintenance. 


7. I am not prepared to accept the 
hard and fast rule propounded by the 
learned counsel for the petitioner that in| - 
no case could the respondent be granted 
more than one-fifth of her husband’s in- 
come by way of maintenance u/s. 30. In 
support of his aforesaid contention he 
has relied upon a single Bench decision 
of this court in Smt. Sudarshan Kumari 
v. Chaggar Singh, 1978 Kash LJ 1: 
(AIR 1978 J & K 25). The learned 


4 
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single Judge in the aforesaid case 
has in she beginning no doubt made 


observations which do lend some sup- 
port to Mr. Gupta’s contention, but 
at later stage of the judgment he 


has himself expressed his opinion that 
granting maintenance at the raie of one- 
fifth of the husband’s income is not a 
rule of universal application. What S. 30 
requires is that the amount awarded by 
way of (maintenance?) compensation 
should be reasonable. The expression 
reasonable” is a relative term. What 
may be reasonable in one case may not 
be necessarily reasonable in another case. 
Reasonadleness of the quantum of 
{mainter.ance?) compensation has not to 
be determined by merely having regard 
to the petifioner’s own income and the 
income of the respondent but also by 
having regard, as far as may be, to the 
standard of life maintained by the family 
to which the parties belong. The rule 
that in no case maintenance should he 
granted at a rate of more than one-fifth 
jot the kusband’s income is not only un- 
reasonable, but also irrational which may 


some time defeat the very object of 
avoiding vagrancy; the raison d’etre of 
IS. 30. 


8. The petitioner is the only son of 
his mother who have a house at Delhi, a 
house at Jammu, and a business con- 
cern at Srinagar. Admittedly, -a car is 
being maintained by the petitioner. The 
pelitione- says that the car belongs to 
the business concern. It is again his own 
case that his mother is the sole proprie- 
tor of the business concern and he is the 
sole heir of his mother. Keeping in view 
these circumstances, Rs. 500/- per 
month should be the minimum require- 
meni of the respondent to maintain her- 
self. It is urged on her behalf that since 
she has to maintain her ailing daughter 
also who is suffering from polio, a sum 
of Rs. 500/~ per mensem would be meagre. 
S. 30 provides. for maintenance of the 
spouse only and not for maintenance of 
children dependent upon him or her. The 
respondent, if.so advised, can take re- 
course to other legal proceedings for 
recovery of maintenance for her child. 
This order granting maintenance in her 
favour will not come in her way. 


9. For all these reasons the impugned 
order is modified to the extent that the 
petitioner will pay a sum of Rs. 275/- per 
month to the respondent by way of main- 
tenance during the pendency of the pro- 
ceedings. Since the parties have not dis- 


v., Usha (FB) 


A.L R. 


puted the correctness of the view taken 
by the learned District Judge that main- 
tenance shall be payable from the date 
the Issues are framed in the case, the 
order of maintenance shall take effect 
from 2-12-1980 when the issues were 
framed in the respondent's petition under 
Section 9 of the 1955 Act. The revision 
petition is accepted to this extent only. 
Keeping in view the partial success and 
failure of the parties, they are left to 
bear their own costs in this court. 

Ordey accordingly, 
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FULL BENCH 
MUFTI BAHA-UD-DIN FAROOQI, Ag. 
C. J. I K. KOTWAL AND G. M. MIR, 
JJ. 


Amrit Lal Nehru, 
Nehru, Respendent. 


Appellant v, Usha 


Civil First Appeal No. 21 of 1981, D/- 


5~4-1982.** 


J. & K. Hindu Marriage Act (4 of 1980), 
S. 30 — Maintenance pendente lite — 
“Proceedings” in terms of S. 30 — Start- 
ing point — They start when plaint is 
filed in main case and not when issues are 
framed — Section is for benefit of in- 
digent spouse — He is to decide the 
time from which to avail benefit — 
Date of application under Section 30 is 


therefore normally the date from which. 


maintenance is payable. AIR 1978 J & K 
25 and AIR 1981 J & K 5 (Pt, By), 
Overruled, ATR 1959 Cal 455 (Pt. B) and 
AIR 1964 Mys 38 (Ft C) Dissented, from. 
(Hindu Marriage Act (1955). S. 24). 

‘Proceedings’ in terms of S. 30 mean- 
ing thereby; the main proceedings under 
the Act such as proceedings for divorce, 
judicial separation, restitution of con- 
jugal rights ete. commence when plaint 
is filed in the main case and not when 
issues are framed in the main case. The 
word ‘proceeding’ in Section 30 has to 
be given such meaning in view of the 
intent and scope of the section. The ob- 
ject of Section 30 is twofold; firstly to 
prevent vagrancy resulting from strain- 
ed relations between the husband and 
Se agree atte ROR IRN Ae ATE tn ee ORL ER OR  e 
*Note: The judgments are printed in- 
the order in which they are given in the 
Certified Copy-—Ed. 


**Against order of Dist, Judge, Srinagar, 
D/- 27-4-1982, 
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wife; and secondly, to ensure that the 
indigent litigating spouse is-not handi- 
capped in defending or prosecuting the 
case due to want of mon=y. Not to give 
relief to such a spouse till the issues 
are settled may, more cften than not, 
tender him or her unable to even file 
the written statement, as a consequence 
whereof, the stage of issues may not 
reach at all, and the spouse may have 
to lose the case without contesting it. 
Such an interpretation would be the 
very antithesis of the basic concept of 
Section 30. AIR 1981 J&K 5, Overruled. 

' (Paras 10, 12, 16) 


Section 30, empowers the Court to 
grant maintenance and litigation ex- 
penses during the pendency of the pro- 
ceeding in that Court. However, S, 30 


itself does not fix the pcint of time from - 


which maintenance is tc be made paya- 
ble. It leaves it entirefy to the discre- 
tion of the Court whick may allow it 
as early as from the daze of the institu- 
tion of the substantive proceeding itself. 
Under the section the moment the sub- 
jective petition is filed, the indigent li- 
tigating spouse acquires a right to move 
the Court. This section being exclusi- 
vely meant for benefit o? indigent spouse 
it is entirely for the indigent spouse to 
decide whether or not to avail the bene- 
fit, and if so, from-what point of time: 
Therefore, the date of application under 
Section 30 itself muSt normally be the 
point of time from -whith relief under 
the section, must be given to the party 
claiming the same, unless it can satisfy 
the Court as to what prevented it from 
making the application earlier. Laches 
on its part in making the application 
Shall be considered as a circumstance 
disentitling it to claim the relief from 
a date earlier than the date of the ap- 
plication. ATIR-1978 J & K 25 and AIR 
1981 J &.K 5, Overruled. AIR 1959 Cal 
455 and AIR 1964 Mys 38, Dissented 
from. (Para ii 


Per Farooai, Acting CS. 


The section provides for a ~ benefit 
which the indigent spouse may or may 
not avail of. If hë decides to avail of 
the benefit, he must apply for the same 
and the benefit would >e available only 
if so ordered by the Ccurt. The implica- 
tion clearly is that the earliest time from 
which the indigent ‘spouse: can claim and 
i that’ Court can. grant she interim allo- 
'wance is the date’on* which he has moved 
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the application and not for any period 


anterior to that. (Para 25) 
Cases - Referred : Chronological ‘Paras 
AIR 1981 All 178 © 15 
AIR 1981 J & K 5: 1980 Kash LJ 219 

5, 10, 25 


(1980) Civil First Mise Appeal No. 28 of 
1978, D/- 15-4-1980 (J & K) Munshi 
Ram v. Chhati Devi -7 

(1980) Civil Misc Appeal No, 25 of 1978, 


D/- 3-12-1980 (J & K) Mst. Savitri 

Devi v. Thoru Ram 6, 19 
AIR 1979 Punj & Har 211 17 
AIR 1978-3 & K 25: 1978 Kash LJ 1 4 
AIR 1971 Mys 25 . 17 
AIR 1968 Cal 68 14 
AIR 1964 Mys 38 19 
AIR 1963 Punj 24¢ ; 17 
AIR 1962 Cal 88 | 13 
AIR 1961 Raj 51 17 
ATR 1959-Cal 455 a 19. 
(1882) ILR 5 All 163 (FB) 13 

S. K. Chaku, for Appellant; J. L. 


Choudhry, for Respondent, 


KOTWAL, J.:— This appeal, which 
should have been normally heard by a 
single Judge is before us on a reference 
made by Anand, J. to resolve the con- 
flict between the views taken by this 
Court on the interpretation of the ex- 
pression “during the proceedings” .occurr- 
ing in Section 30 of the Jammu and 
Kashmir Hindu Marriage Act, 1980, 
hereinafter to be referred to as the Act. 
Even though the order passed by the 
Court under Section 30 is not appeala- 
ble under Section 34 of the Act, yet an 
important question of law having arisen, 
we shall treat the appeal as a revision 
and dispose of it as such. The appel- 
lant will hereinafter be, therefore, re- 
ferred to as the petitioner, 


2. The petitioner, the husband, on 
18-6-1980, brought a petition under 
Section 11 of the Act for annulment of 
his marriage with the respondent in the 
Court of District Judge, Srinagar.. After 
the respondent “had appeared in the 
Court. through her counsel on 3-11-1981. 
she made an application under Sec. 30 
on 11-11- 1681, claiming litigation | expens- 
es to- fhe tine of Rs. 2;000/-, and main- 
tenance pendente lite at ‘the rate of 
Rs: 500/- per month, alleging that she 
had no independent ` source. of income 
and that the petitioner, -her’ husband, 
was drawing a salary of ‘Rs. 1400/- -pèr 
month as a Government employee. ` This 
application was es by the petitioner. 
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Consequently, both the parties led evi- 
dence cn it, and the learned District 
Judge after considering the same, grant- 
ed a sum of Rs. 600/- by way of litiga- 
tion expenses and also granted main- 
tenance pendente lite at the rate of 
Rs. 300/- per month in favour of the re- 
spondent, by his order dated 27-4-1980 
(sic) the order for maintenance to take 
effect from the date of the filing of the 
main petition under Section 11. This 
order has been assailed by the petitioner 
on the grounds : firstly, that the main- 
tenance could not have been made 
payable from a date earlier than the 
date the issues in the case were framed 
by the Court; secondly. that in granting 
maintenance, the District Judge did not 
take into consideration the income of 
the petitioner; and thirdly, that the 


amount awarded either by way of- liti- 


gation expenses or by way of mainten- 
ance was excessive. 

3. The learned single Judge before 
whom the petition came up for hearing, 
having noticed the cleavage in. judicial 
opinion reflected in various -decisions of 
this Court on the point as to from 
‘which date an order of maintenance 
under Section 30 had to be made effec- 
tive, referred the whole case to a larger 
Bench : hence the Full Bench. 

4 In smt. Sudharshan Kumari v. 
Chaggar Singh, 1978 Kash LJ 1 :(AIR 
1978 J & K 25) it was held that even 
though it was not a rule of universal 
application, yet maintenance pendente 
lite under Section 24 of the 1955 Act 
should be granted from the date of the 
service of the notice of the main pro- 
ceeding. 

5. In Puran Chand v. Mst. Kamla 
Devi, 1980 Kash LJ 219: (AIR 1981 
J & K 5) it was held that maintenance 
could not be made payable earlier than 
the date of framing of issues, which 
in law is the date when proceedings 
under the Act commence. 

6. In Mst, Savitri Devi v. Thoru Ram, 
Civil Mise. Appeal. No, 25 of 1978, de- 
cided on 3-12-1980, it was held that 
maintenance was payable from the date 
of application claiming the same. 


7. In Munshi Ram v, Chahatj Devi, 
Civil Ist, Mise. Appeal No, 28 of 1978. 
decided on 15-4-1980, a case to which 
also a reference has been made by -the 
Referring Judge, this question, in tach 
never arose for consideration. a8 


v, Usha (FB) 


ALR. 
8. Section 30, which is a facsimile of 


Section 24 of the 1955 Act, reads as 
under :— 
“30. Maintenance pendente lite and 


expenses of proceedings.— Where in any 
proceeding under this Act it appears to 
the ‘court that either the wife or the 
husband, as the case may be, has no 
independent income sufficient for her or 
his support and the necessary expenses 
of the proceeding, it may, on the appli- 
cation of the wife or the husband, order 
the respondent to pay to petitioner the 
expenses of the proceeding, and. month- 
ly during the proceeding such, sum as, 
having regard to the petitioner’ s own 
income and the .income of the respon- 
dent it may seem | to the Court to be re- 
asonable.” 


9. This ae makes maintenance 


‘payable to the wife or the husband 


as the case may be, during the proceed- 
ing, without further specifying the point 
of time during such proceeding, from 
which the same is payable. Obviously, 
therefore, it does not empower the 
Court to grant maintenance either be- 
fore the commencement of the proceed- 
ing, or after the same has ended. Two 
questions, therefore, precisely fall for 
determination. These are :— 

(1) When do proceedings in terms. of 
Section 30 commence and when do these 
come to an end? 

(2) From what point of time during 
these proceedings is maintenance paya- 
ble? 


10. None of the aforesaid four deci- 
sions of this Court, except the one given 


by the learned Acting Chief Justice in. 


Puran Chand’s case (AIR 1981 J & K 5) 
(supra), in terms, deals with the first 
question. According to the learned Act- 
ing Chief Justice, main proceedings 
under the Act. e. g.. proceedings for re- 


stitution of conjugal rights, proceedings 


for judicial separation, divorce etc etc.. 
do not commence earlier than the date 
issues are framed in the case. Ht is this 
date which under Order 13 Rule 1 Civil 
P. C. is the date:of first hearing and 
consequently the date from which the 
proceedings should be. deemed to have 
commenced, 

_ i. There is no warrant for the pro- 
position that proceeding in a suit com- 
mences only from the stage T 
ed by Order 13. On the other hand, : 
commences with the filing ‘of the ai 
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On the plaint being dled, summons is 
issued to the defendant, who on its ser- 
vice appears in the Coart and files his 
written statement. After the parties 
have filed their pleadings, the Court for 
the first time proceeds tc apply its mind 
to the controversy raised in the suit. 
This controversy is then reduced to the 
form of distinct issues, which are framed 
by the Court, not only from the allega- 
tions made by them in their pleadings, 
but also from the allegetions made by 
the parties on oath, and the contents of 
the documents produced by them, That 
is one of the reasons why production of 
documents in terms of Order 13 is in- 
sisted on or before this stage, which is 
called first hearing; the other reason 
being preventing production of fabricat- 
ed documents. Then ccmes the next 
stage in the proceeding. The parties are 
asked to lead evidence in support of their 
respective cases. After they have led- 
it, the Court proceeds to hear arguments 
and give its judgment in the case, This 
is the last stage in the proceeding, and 
the last hearing in the suit. It is, there- 
fore, obvious that proceeding in a suit 
does not commence on the first hearing, 
rather the first hearing is one of the 
various stages in that proceeding, which 
starts as soon as the plairt is filed in the 
Court. This interpretatien also accords 
with the definition of the word proceed- 
ing given in Black’s Law Dictionary, 
wherein it has been defired as: “regular 
and orderly progress ir. form of law. 
including all possible steps in an action 
from its commencement to the execution 
of judgment” (Blacks’ Law Dictionary, 
Revised Fourth Edition 1368). 

12. That apart, the word proceeding 
in Section 30 has to be given the same 
meaning, even keeping in view its in- 
tent and scope. The object behind the 
enactment is obviously twofold; firstly, 
to prevent vagrancy resulting from 
strained relations between the husband 
and wife; and secondly, to ensure that 
the indigent litigating spouse is not han- 
dicapped in defending er prosecuting 
the case due to want of money. That is 
why Courts have always: insisted that 
whenever -an application is made under 
Section 30. it must be disposed of before 
any further steps are takan in the main 
case. They have been fone to the ex- 
tent of holding that the Court in exerci- 
se of its inherent powers should stay 
further proceedings in th2 main petition 
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till the order passed by it granting main- 
tenance pendente lite or litigation ex- 
penses is complied with by the opposite 
party, 

13. In Smt. Anita Karmokar v. 
Birendra Chanadra Karmokar, AIR 1962 
Cal 88, the wife had made an applica- 
tion under Section 24, which corres- 
ponds to Section 30 of the Act, claiming 
maintenance pendente lite and litigation 
expenses from her husband in a suit for 
restitution of conjugal rights brought by 
him. The trial court allowed the appli- 
cation, but the husband did not comply 
with the order. The wife then moved 
another application that further proceed- 
ings in the suit may be stayed, till the 
order passed under Section 24 was com- 
plied with. The trial Court rejected this 
prayer on two grounds, One, that an 
order passed under Section 24 was ex- 
ecutable; and two, that there was no 
provision in the Act authorising the 
Court to stay further proceedings in the 
main case, till the order passed under 
Section 24 was complied with, a revision 
was taken by the unsuccessful wife to 
the High Court. Relying upon the ob- 
servations of Mahmod; J. in Narsingh 
Das v. Mangal Dubey, (1882) ILR 5 All 
163 (FB): “Courts are not to act upon 
the principle that every procedure is to 
be taken as prohibited unless it is ex- 
pressly provided for by the court, but 
on the converse principle that every 
procedure is to be understood as per- 
missible till it is shown to be prohibited 
by the law. As a matter of general 
principle prohibitions cannot be presum- 
ed”, Banerjee. J., held that there being 
no prohibition in the scheme of the Act 
for staying of proceedings, the trial 
Court could have stayed them in exer- 
cise of its inherent powers. This was a 
fortiori necessary for advancing the ob- 
ject of Section 24, that an indigent 
spouse is not hampered in his or her de- 
fence due to paucity of funds. 

14. In another Calcutta case, viz., 
Smt, Latika Ghosh v. Nirmal Kumar 
Ghosh, AIR 1968 Cal 68, one of ths 
questions that had arisen before the Di- 
vision Bench was as to whether or not 
the trial Court could refuse to con- 
sider the wifé’s prayer under Section 24, 
till she had filed her written statement. 
The Court held that the wife could 
not be compelled to file her written 
statement . before her ‘prayer for main- 
tenance and expenses was considered. 
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On the other hand she could insist that 
her application under Section 24 should 
be decided, before she was called upon 
to file her written statement. 


15. Similarly, in Smt, Anjula v. Milan 
Kumar. AIR 1981 All 178, the wife had 
challenged an ex parte decree for resti- 
tution of conjugal rights passed against 
her, inter alia on the ground. that the 
trial Court could not have compelled her 
to file her written statement before her 
application under Section 24 was decid- 
ed anc on her failure to file the same, 
proceeded ex parte against her. Her 
contention was upheld by the High Court 
and it was held that the trial Court had 
no power to compel the wife to file her 
writter statement before the decision on 
her application under Section 24 was 
given oy it. 


16, It- is, therefore, manifest that 
Courts have favoured the view that ir- 
respective of the stage of issues, the li- 
tigating indigent spouse is entitled to 
maintenance pendente lite and litigation 
expenses claimed by her or him under 
Sectior. 30. Such a view is undoubtedly 
in consonance with the letter and spirit 
of the Section. Not to give relief to 
such a spouse till the issues are settled 
may, more often than not, render him 
or her unable to even file the written 
slatem2nt, as a consequence whereof, 
the stage of issues may not reach at all, 
and the spouse may have to lose the 
case without contesting it. Such an 
interpretation would be the very anti- 
thesis of the basic concept of Section 30, 
and would defeat the object for which 
the section exists on the statute. The 
Courts in disposing of an application 
under Section 30, before proceeding fur- 
ther in the main case, and that too with 
reasonable dispatch, would be indeed 
following a very salutary practice, Such 
a practice, there can be no manner of 
doubt, is bound to advance the object of 
Section 30, and much more-to speak of 
deferring the decision on such an appli- 
cation, mere delay in its disposal may 
sometimes defeat its object. Looking at 
ıt from any angle, therefore, Section 30 
cannot be interpreted to mean that pro- 


ceeding within its meaning cannot be 
said to commence till the issues are 
framed in the main case. In this view, 


I regret my inability to subscribe to the 
view taken by the learned Acting Chief 
Justice that proceeding in terms of Ses- 
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tion 30 starts only when issues are fram- 
ed in the case, 

17. This brings me to the second 
part of the first question: When do these 
proceedings come to an end? Section 30, 
as its language suggests, empowers the 
Court to grant maintenance and litiga- 
tion expenses during the pendency of the 
proceeding in that Court. It does not 
restrict its application to the proceeding 
before the trial Court alone, but applies 
With equal force to the proceeding be- 
fore the appellate Court as well, It, 
however. leaves no room for doubt that 
the Court empowered to grant mainten- 
ance ıs empowered to do so for that 
period only during which proceedings 
in the main case remain pending before 
it, and not for the period subsequent 
thereto. The order of the trial Court 
passed by it under Section 30. cannot, 
therefore, remain effective, after the 
Main procetamg before it comes to an 
end. If the aggrieved party to the main 
petition dhallenges the trial Court's 
decree or order in appeal, a fresh appli- 
cation under Section 30 by the party 


seeking relief under that Section, has to . 


be made by it to the appellate Court. 
The order passed by the trial Court 
under this Section cannot survive the 
decision of the main petition by it on 
the principle tha; an appeal is merely 
a continuation of the original lis, meant 
for its rehearing. The object behind 
the aforesaid principle is twofold : 
firstly, to see whether the judgment 
given by the trial court was right when 
it was given: and secondly, to mould the 
relief by taking into account the events 
that have happened after the judgment 
came to be passed by the trial Court. 
A proceeding under Section 30 is an in- 
dependent proceeding, which has noth- 
ing to do with the merits of the main 
case. Correctness of the judgment of 
the trial court in the main case with re- 
ference to the point of time when it was 
passed cannot be, therefore, determined 
in appeal in the light of the findings re- 
corded by it in the application under 
Section 30. Nor has any subsequent 
change in the financial position of the 
parties anything to do with the mould- 
ing of the relief in the main case at the 
appellate stage. The moment proceed- 
ings in the main petition come to an end, 
right of the party to enforce the order 
passed in ifs favour under 5. 30- also 
ceases, in the sense, that it cannot claim 
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maintenance for a period posterior to 
the decision of the main petition. Ths, 
however, does not mean that even if 
proceedings in the main petition have 
come to an end, the party in whcse 
favour an order under Section 30 has 
been passed, cannot execute the same 
for recovery of the amount due till the 
date of the final decision of the main 


petition. Nor does the decision of the 
main petition take away the power of 
the Court to dispose of œn merits the 


application made to it urder Section 30 
during the pendency of the main pro- 
ceeding. There is ample authority ‘or 
the aforesaid view. (Mst. Mukan Kanwar 
v, Ajit Chand, AIR 196: Raj 51, Jr. 
Tarlochan Singh v. Smt. Mohinder 
Kaur, AIR 1963 Punj 249, Amrik Sirgh 
v. Smt. Narinder Kaur, AIR 1979 Punj 
& Har 211. and B. M. Muniratnam 
Naidu v. Shantamma, AIE 1971 Mys 35). 


18. Another important feature of 
Section 30 is that an order under he 
section can be made in ‘a proceeding 
under the Act, and in no other proce=d- 
ing. This is amply borne out from the 
expression “where in any proceeding 
under the Act” occurring in the section. 
The indigent spouse who is a party to 
petitions under Sections 9, 10, 11, 12 and 
13, for instance, can, if 30 entitled, be 
granted relief under Section 30, as pro- 
ceedings initiated under these sections 
would undoubtedly be proceedings under 
the Act. But. if any such petition has 
been dismissed for default and an ap- 
plication for its restoratior has been made 
by the petitioner, or an =x parte decree 
has been passed in it, an3 an application 
for setting aside the same has been made 
by the aggrieved party, no relief under 
Section 30 can be given to the indigent 
spouse, as the proceeding for restoraiion 
of the main petition, or ‘or setting aside 
the ex parte decree passed in it, would 
not be a proceeding und=r the Act, but 
a proceeding under the Civil P. C, which 
applies to proceedings under the Act 
merely by force of Section 23 of the 
Act. On the parity of reasoning, relief 
under Section 30 may bs given in an 
appeal against a decree sr order passed 
under the Act. as an appeal is a proceed- 
ing under the Act by v-rtue- of Sec. 34 
of the Act. But, no relief under -his 
section can be granted in a revision reti- 
tion against an order passed under the 
Act, for revision not being provided 
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under the Act, it would not be a pro- 
ceeding under the Act but one under the 
Civil P. C. 

19. I now turn to ihe second question 
as to the point of time from which the 
order for meintenance pendente lite has 
to be made operative. The view taken 
by the Calcutta and Mysore High Courts 
which also appears to have been taken 
by this Court in 1978 Kash LJ 1: (AIR 
1978 J & K 25) (supra) is that the nor- 
mal rule is that maintenance should be 
granted from the date notice of the main 
proceeding is served upon the party 
claiming it, (Smt. Sobhana Sen v. Amar 
Kanta Sen, AIR 1959 Cal 455, and N. 
Subramanyam v, Mrs. M. G. Seraswathi, 
AIR 1964 Mys 38). The view apparently 
taken by the Punjab and Haryana High 


Court, however, is that maintenance 
cannot be made payable for a period 
earlier to the date of the application 


wherein it has been claimed. This alsa 
appears to ke the view taken by this 
Court in Savitri v. Thoru Ram (supra). 

20. Section 30 itself does not fix the 
point of time from which maintenance is 
to be made payable, It leaves it entirely 
to the discretion of the Court which may 
allow it as early as from the date of 
the institution of the substantive pro- 
ceeding itself All the same, the section 
leaves no room for doubt that the 
moment the substantive petition is filed} - - 
the indigent litigating spouse acquires a 
right to move the Court under this sec- 
tion. The spouse may be the wife or 
the husband; the petitioner or the re- 
spondent. This section being exclusively 
meant for the benefit of the indigent 
spouse, it is entirely for him or her to 
decide whether or not to avail the bene- 
fit and if so from what point of time. 
Suck an intention would be normally 
manifested by the application made in 
that behalf. The spouse, when he or 
she is the petitioner may move an appli- 


cation under Section 20 either along- 
with the substantive petition, or even 
at a stage much later than that. There 


would obviously be no justification for. 
granting maintenance in favour of such 
a claimant from a date earlier than the 
date of the application, when such can 
application could have been, moved 
alongwith the main petition, Similarly, a 
respondent being hard pressed, may 1l 
afford to await the service of the substan- 
tive petition and may make the appli- 
cation by voluntarily appearing in the 
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Court. To make maintenance payable 
in his or her favour from a date posterior 
to the date of the application would be 
manifestly unjust. In any case, there- 
fore, the date of application under Sec- 
tion 30 itself shall normally be the point 
of time from which relief under the sec- 
tion, even though claimed from an eat- 
lier dake of course not earlier than the 
date of the commencement of the main 
proceecing — is given to the party claim- 
ing the same. unless it can satisfy the 
Court as to what prevented it from 
jmaking the application earlier. Laches 
on its part in making the application 
shall always be considered as a circum- 
istance disentitling it to claim the relief 
from a date earlier than the date of the 
japplication. 


21. Applying these principles to the 
facts of the present case, the main peti- 
tion was filed on 18-6-1980. Application 
under Section 30 was nade on 11-11-1980. 
No prayer was made in it that main- 
tenance should be allowed from the date 
@arlier than the date of the application 
mor was any reason assigned for not 
making the same earlier. The learned 
District Judge was, therefore, not justi- 
fied in making the maintenance payable 
from 1&-6-1980 i. e., the date of the filing 
of the main petition. He should have 
made it payable from 11-11-1980 only. 


22. The sum of Rs. 600/~ awarded by 
way of litigation 
nion, is not excessive. Moreover, it is 
a findirg based upon evidence, which 
cannot be upset by the High Court in 
its revisional jurisdiction. I, however, 
feel thet the finding in regard to main- 
venance pendente lite is vitiated by error 
of law, in that. it has been arrived at 
by overlooking material evidence bear- 
ing on it. The learned District Judge 
has no doubt relied upon  petitioner’s 
own statement by fixing his emoluments 
at Rs, 1500/- per month. But, he , has 
overlooked that part of his statement 
wherein he has said that a sum of 
Rs. 540/- is being deducted every month 
from his pay on account of G. P. Fund 
and insurance premium. Furthermore 
the petitioner, it was admitted before us, 
has since been transferred from Ladakh. 
As a result, he has ceased to get the 
fifty per sent additional Ladakh allow- 
ance. His-basic pay is Rs. 760/- per 
month, and in addition to it, he is gett- 
ing Rs. 400/- per month as dearness al- 
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lowance. His gross emoluments, there- 
fore, come to Rs. 1160/- per month, 
Deducting the amount of Rs. 540/- from 
it, his net emoluments come down to 


Rs, 620/- per month. Keeping in view 
the income of the petitioner and tha 
Standard of life maintained by the 


family in view of the social status of its 
members. Rs. 200/- per month should 
be the appropriate sum payable to the 
respondent by way of maintenance pen- 
dente lite. 

23. Accordingly, I direct that besides 
paying a sum of Rs, 600/- on account of 
litigation expenses, the petitioner shall 
pay a sum of Rs. 200/- per month to 
the respondent by way of maintenance 
pendente lite. This sum shall be paya- 
ble fo her with effect from 11-11-1980, 
till the petition under Section 11 is 
finally disposed of by 
To this extent the order passed by the 
learned District Judge shall stand modi- 
fied, No costs. 

MIR, J. 24.:— I respectfully agree with 
the view expressed and judgment given 
by my learned brother Kotwal, J. 

FAROOQI, Acting C. J. 25:— The 
facts have been stated in detail by my 
learned brother Kotwal, J, and I need 
not repeat the same. The principal ques- 
tion to be considered is, what is the 
point of time from which maintenance is 
payable under Section 30 of the Hindu 
Marriage Act? The said Section has been 


quoted in his judgment by brother 
Kotwal and I need not reproduce it . 
here. The language of that Section 


makes it amply clear that it has been 
enacted for the benefit of an indigent 
spouses involved in any proceeding aris- 
ing under the Act. Such spouse would be 
entitled to have from the other side in- 
terim monthly allowance, during the 
proceeding”, i. e. throughout the con- 
tinuation of proceeding beginning from 
the filing of the action till the entry of 
judgment, In the case of Puran Chand 
v. Mst. Kamla Devi, (AIR 1981 J&K 5) 
I have, no doubt, limited the period to 
that intervening between the framing 


of the issues and the final disposal of’ 


the case, but I must confess that the in- 
terpretation so given to the expression 
“during the proceeding” is much too 
narrow, which admits of a wider inter- 
pretation detailed above and the mis- 
take in the interpretation in that case 
arose because that case was heard ex 
parte and proper assistance was not avail- 


the trial Court, - 
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able in the matter. 
of interim maintenance 
spouse under this section is not auto- 
matic. The section provides for a bene- 
fit which he may or may not avail of. 
If he decides to avail of the benefit, he 
must apply for the same and the bene- 
fit would be available only, if so ordered 
by the Court. The implication clearly 
is that the earliest time from which the 
indigent spouse can claim and that court 
can grant the interim ellowance is the 
date on which he has moved the appl- 
cation and not for any period anterior 
to that. Accordingly I am inclined to 
agree with a similar view taken by the 
Punjab and Haryana High Court and, 
with respect, dissent from the view to 
the contrary expressed by the Calcutta 
and Mysore High Cotrts in the cases 
mentioned in the judgmant of my learn- 
ed brother Kotwal, J. Cn these premises 
I agree with the ultimate order passed 
by my brother Kotwal J. in the present 
case, 
MIR, J:— Announced in the open 
court today by me at Srinagar. 
Order accordingly. 
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United Fire and General Insurance 
Co. Ltd. and etc, Appeliants v. Lakshmi 
Shori Ganjoo and othezs, etc., Respon- 
dents. 

Civil Mise, First Appeals Nos. 80 of 
1977 and 21 & 24 of 19°9, D/- 1-3-1982." 

{A) Motor Vehicles Act (4 of 1939), 
Sections 96, 110-C (2A) and 110-D — 
— Appeal against award — Right of 
insurer to challenge quantum of com- 
pensation — Permissible only when right 
is reserved in policy or when Court per- 
mits, 


An insurer cannot rasist the claim 
before the Tribunal or challenge the 
Award of the Tribunal in appeals on 


grounds other than thos: enumerated in 
Section 96 (2) of the Act, except where 


*Acainst decisions of Motor Accidents 
Claims Tribunal, Srinegar, dated 5-11- 
1979. 28-3-1979 and 13-3-1979, respec- 
tively. 
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United Fire & General Ins. Co. 


to an indigent ` 


Ltd. v. Lakshmi Shori (FB) J.& K. 105 


the insurer has reserved a right in the 
policy of insurance to defend the claim 
in the name of the assured himself or 
where the Tribunal or the Court is 
satisfied that the assured and the claim- 
ant have colluded with each other and 
in exercise of the powers under Sec- 
tion 110-C (2A) has granted permission 
to the insurer to defend the claim on all 
the grounds on which an assured could 
defend the claim. An insurer can, how- 
ever, limit his liability under the terms 
of insurance otherwise the liability ex- 
tends to the statutory limits set out in 
the Act itself, (Case law reviewed). 
(Paras 27, 38) 


Tt could not be contended that the 
limitations which are set out in Sec 
tion 96 (2) of the Act in the matter of 
defending a claim petition before the 
Tribunal do not extend to appeals filed 
under Section 110-D of the Act by an 
insurer or that Section 96 (2) is not ex- 
haustive. The limitations which are set 
out in Section 96 (2) of the Act are im- 
plicit and inherent in Section 110-D of 
the Act ard have to be read into that 
section. Before a person can file an ap- 
peal under Section 110-D of the Act, he 
has to be an “aggrieved party”, Expres- 
sion “aggrieved party” contains the in- 
herent limitations in the matter of fil- 
ing an appeal. The expression “aggri- 
eved” in the context of Section 110-D 
of the Act has to be interpreted and un- 
derstood in common parlance. It is not 
possible to give an exhaustive definition 
of the expression “aggrieved party” and 
the expression has to be interpreted in 
the context in which it appears in a par- 
ticular statute. As a general principle, 
a person who feels disappointed with 
the result of a case is not necessarily a 
“person aggrieved”. To be so classified. 
he must be disappointed of a benefit 
which he would have received if the 
order had gone the other way. The 
order must cause him the legal grievance 
by wrongfully depriving him of some- 
thing. If hə was not entitled to that 
relief in the first place, he cannot be 
aggrieved if the relief was denied to him 
but if he was entitled to it and the same 
has been denied to him, he would be a 
“person aggrieved”, Thus, a party would 
be regarded as an “aggrieved party” 
for the purpose of Section 110-D where 
the claim or defence available to that 
party did not find favour with the Tri- 
bunal in making an Award. The party 
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would be “aggrieved” only to that extent 
and no Żurther. It is unimaginable ihat 
an Insurer, which before the Tribunal 
had only limited defences can file an 
appeal on other grounds also, An ap- 
peal is rehearing of the claims petition 
and is therefore a continuation of it. jt 
is elementary that in an appeal, a party 
cannot ke allowed to raise a defence 
which was not available to it in the 
forum below. 

It, therefore, follows that an “aggrieved 
party” for the purpose of Seclion 110-D 
would only be such a party which is 
aggrieved of the Award on the ground 
‘hat its defence or claim as was avail- 
able to iz and was set up before the Tri- 
bunal, did not find favour with it. 

(Para 32) 

Before the Tribunal an Insurer can 
resist the claim against him in two ways 
(1) by urging that the insurer is 
not liable even though the insured may be 
liable and (2) by pleading that the in- 
surer is not liable because the insurer 
is not liable. Under the first head, an 
insurer is entitled to escape his liability 
by showing that the policy of insurance 
is void =s it had been obtained on false 
representation or concealment of mate- 
rial facts or that the policy had been 
cancelled before the accident or that 
there had been a breach of any condi- 
tion of the policy and the like grounds. 

Under the second head, an msurer 
can plead that there was no negligence 
on the part of the insured and raise all 
such pleas in defence to the claim as 
are available to an insured to show that 
the insured had not incurred any liabi- 
lity. This however, can be done by the 
insurer only if the insurer had reserved 
in the policy of insurance a right to de- 
fend the claim in the name of the in- 
sured. If there is no such reservation 
made in the policy of insurance, then 
Section 96 (2) strictly debars an insurer 
from taking any defence, other than 
those enumerated therein, to show that 
the insurer was not liable although the 
insured ‘Aas incurred liability. 

(Paras 34, 35, 36) 

Where an insurer finds that it has not 
reserved such a right but that the in- 
sured and the claimant have colluded 
with each other as it is a possibility that 
cannot b2 ignored. It is open to an in- 
surer to bring that fact to the notice of 
the Tribunal and seek its permission 
under Section 110-C (2A) to contest the 
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claim on all the grounds available to an 
insured. On being satisfied that there 
is such a collusion, the Tribunal would 
grant permission and on such permission 
being granted, the insurer steps into the 
shoes of the insured and defends the 
claim on all availatle grounds, if the 
Award goes against the insurer, it can 
challenge it in appeal also on all such 
grounds on which i; had contended the 
claim before the Tribunal: (Para 37) 


(B) Motor Vehicles Act (4 of 1939), 
Section 119-B — Accident -— Compensa- 
tion — Principles. 


For assessing compensation, no rigid 
formula can be laid down and each 
and every case depends upon a number 


of factors peculiar to the life and cir- 
cumstances of the family concerned. 
However, the compensation should be, 


‘just and fair’ and that it should not be 


a windfall. 1979 Acc CJ 403 (J & K), 
Applied. (Para 63) 
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N. K. Ganjoo and S. K. Chakku, for 
Appellants; J. L, Jaali and Z A 


Qureshi. for Respondents, 


DR. ANAND, J.:— A common question 
of law as to whether it is open to an 
Insurance Company tə challenge the 
quantum of compensation awarded by 
the Moter Accidents Claims Tribunal in 
an appeal filed in the Figh Court, arises 
in the three appeals which are under 


consideration by us. Tha matter was- re- 


ferred to the Full Benth because when 
one appeal ie. Civil Misc. First Appal 
No. 80 of 1977 came up for disposal be- 
fore a Division Bench oi this Court, com- 
prising Mian Jalal-ud-Din, Chief Jus- 
tice and Mir J., their Lordships were of 
the opinion that there was some diver- 
gence of opinion on th-s subject in the 
different High Courts ir the country and 
consequently they mad2 the following 
order of reference on 27th October 1979. 

“The point sought to be raised in this 
appeal relates to the Juantum of com- 
pensation awarded by =he Motor Acci- 
dents Claims Tribunal in favour of the 
respondents. 


A preliminary objection has been 
raised on behalf of the respondents that 
it is not open to the appellant to chal- 
lenge the quantum of zompensation aw- 
arded by the Tribunal. The argument 
is founded on the larguage employed 
in Section 96 (2) and Ss 110-C and 110-D 
of the Mctor Vehicles Act. 

Mr. Ganjoo has sought -to meet this 
point by enunciating the view that it is 
open to the insurer to challenge the 
very quantum of compensation. Section 
96 (2) read with Sections 110-C and 
110-D do not operate’ as a bar to the rais- 
ing of such a plea in the appeal, 

It seems that there is divergence of 
opinion among the Indien High Courts on 
the question of law debated before us. 
AIR 1977 All 330, AIR 1971 Mys 207 and 
190, support the 


contention of the respondent whereas 
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1979 Motor Accidents Claims Journal 
103 (Madh Pra) (sic), AIR 1970 All 329, 
(sic) have laid down the contrary view. 
We are given to understand that there 
is a recer.t judgment of this Court 
rendered ir Civil First Misc, Appea! 
Wo. 15 of 1978*, Mohi-ud-Din v. Ghulam 
Mohammad Shah, dealing with the point 
at issue, 

In view of the divergence of opinion 
expressed by the Indian High Courts on 
this subject and in view of the recent 
judgment cf this Court, it would be ap- 
propriate to refer the case to the Full 
Bench. 


Accordingly the case is referred to the 
Full Bench for an authoritative pronoun- 
cement. The date and the venue wil! 
be communicated to the counsel for the 
parties”, : 

2. In the other two appeals also, this 
question was involved and they were 
also directed to be heard along with 
C. M. I. A. 80 of 1977 

3. The fact in all the three appeals 
are somewhat different and I propose 
to first deal with the legal question and 
then deal with each of the three appeals 
on merits 

4, At the outset, I would like to 
point out, with due respect to the refer- 
ring bench, that in all the judgments 
noticed in the order of reference, there 
is no divergence of opinion and all the 
judgments noticed therein lay down the 
proposition that it is not open to an in- 
surer to question an award of the Motor 
Accidents Claims Tribunal on the ques- 
tion of quantum. only except on the 
grounds contained in Section 96 (2) of 
the Motor Vehicles Act. This position 
is conceded by Mr. Ganjoo also but his 
argument is that Section 96 (2) of the 
Act is not exhaustive and that there are 
no limitations prescribed by Section 
110-D of the Act, of the nature and 
character of Section 96 (2) of the Act, 
and therefore, an Insurer has a right to 
challenge an Award of the Tribunal on 
all the grounds, including the challenge 
to the quentum of compensation, in --an 
appeal in the High Court. Before pro- 
ceeding to examine these submissions, 
it would be advantageous to notice some 
of the relevant provisions of the Act. 

“Section 96. Duty of insurers to satisfy 
judgments against persons insured in 
respect. of third. party risks— (1) If, 
pce A a Se 


*Reported in 1979 Srinagar LJ 169 (2) 
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after a certificate of insurance has been 
issued under sub-section (4). of Sec. 95 
in favour of the person by whom a 
policy has been effected, . judgment in 
respect of any such liability as is re- 
quired to be covered by a policy under 
Cl. (b) of sub-section (1) of Section 95 
(being a liability covered by the terms 
of the policy} is obtained against any 
person insured by the policy, then, not- 
withstanding that the insurer may be 
entitled to avoid or cancel or may have 
avoided or cancelled the policy, the in- 
surer shall, subject to the provisions of 
this section, pay to the person entitled 
to the benefit of the decree any sum 
not exceeding the sum assured payable 
thereunder, as if he were the judgment- 
debtor, in respect of the liability, to- 
gether with any amount payable in re- 
spect of costs and any sum payable in 
respect of interest on that sum by 
virtue of any enactment relating to in- 
terest on judgments. 

(2) No sum shall be payable by an 
insurer under sub-section (1) in respect 
of any judgment unless before or after 
the commencement of the proceedings 
in which the judgment is given the in- 
surer had notice through the Court of 
the bringing of the proceedings, or in 
respect of any judgment so long as ex- 
ecution is stayed thereon pending an 
appeal; and an insurer to whom notice 
of the bringing of any such proceedings 
is so given shall be entitled to be made 
a party thereto and to defend the action 
On any of the following grounds, namely: 

(a) that the policy was cancelled by 
mutual consent or by virtue of any pro- 
vision contained therein before the ac- 
cident giving rise to the liability, and 
that either the certificate of insurance 
was surrendered to the insurer or that 
the person to whom ithe certificate was 
issued has made an affidavit stating that 
the certificate has been lost or destroyed, 
or that elther before or not later than 
fourteen days after the happening of the 
accident the insurer has commenced 
proceedings for cancellation of the cer- 
tificate after compliance with the pro- 
visions of section 105; or 

(b) that there has been a breach of 
a specified condition of the policy, being 
one of the following conditions, namely; 

(i) .a condition excluding the use of 
the vehicle:— 

(a) for hire or reward, ahere the vehi- 
cle is on the date of the contract of in- 
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surance a vehicle not covered by a per- 
mit to ply for hire or reward or 

(b) for organised racing speed testing, 
or 

(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle is a public service ve- 
hicle or a goods vehicle, or 

(d) without side-car being attached, 
where the vehicle 1s a motor-cycle, or 

(ii) a condition excluding driving by 
a named person or persons or by any 
person who is not duly licensed, or by 
any person who has been disqualified 
for holding or obtaining a driving licence 
during the period of disqualification, or 

(iii) a condition excluding liability 
for injury caused or contributed to by 
conditions of war, civil war, riot or civil 
commotion, or 


(c) that the policy is void on the 
ground that it was obtained by the non- 
disclosure of a material fact or by a re- 
presentation of fac; which was ee in 
some material particular, 


(2-A) Where any such judgment as 
is referred to in sub-section (1) is, ob- 
tained from a Court in the State of 
Jammu and Kashmir or in a réciprocat- 
ing country and in the case of. a fore- 
ign judgment is, by virtue of the provi- 
sions of Section 13 of the Civil P. C. 
1908, conclusive as to any matter ad- 
judicated upon by it, the insurer (being 
an insurer registered under the Insur- 
ance Act, 1938, and whether or not he 
is registered under the corresponding 
law of the reciprocating country) shall 
be liable to the person entitled to the 
benefit of the decree in the manner and 
to the extent specified in sub-section (1), 
as if the judgment were given by. a 
Court in India: 


Provided that no sum shall be payable 
by the insurer in respect of any such 
judgment unless, before or after the 
commencement of the proceedings m 
which the judgmen; is given, the insurer 
had notice through the Court concerned 
of the bringing of the proceedings and 
the insurer to whom notice is so given 
is entitled under the corresponding law 
of the State of Jammu and Kashmir or 
the reciprocating country, to be made a 

party to the proceedings and to defend 
the action on grounds similar to those 
specified in sub-section (2). 

(3) Where a certificate óf insurance 
has been issued under sub-section --(4) -of 


~~ 


1982 


Section 95 to the person by whom a 
policy has been effectec so much of the 
policy as purports to restrict the in- 
surance of the persons insured thereby 
by reference to any conditions other 
than those in clause (k) of sub-sec. (2) 
shall, as respects such liability as are 
required to be covered by a policy under 
Cl. (b) of sub-section (1) of S. 95, be of 
no effect: 

Provided that any sum paid by the 
insurer in or towards the discharge of 
any liability of any person which is co- 
vered by the policy by virtue only of 
this sub-section shall be recoverable by 
the insurer from that person, 

(4) If the amount which an insurer 
becomes liable under this section to pay 
in respect of a liability incurred by a 
person insured by a policy exceeds the 
amount for which .the insurer would 
apart from the provisions of this section 
be liable under the policy in respect of 
that liability, the insurer shall be enti- 


tled to recover the exzess from that 
person. 

(5) In this section the expressions 
“material fact” and “material particu- 


lar” mean, respectively, a fact or par- 
ticular of such a nature as to influence 
the judgment of a prudent insurer in 
determining whether ke will take the 
risk, and, if so, at what premium and 
on what conditions, and the expression 
“liability covered by the terms of the 
policy” means a liability which is -co- 
vered by the policy or -which would be 
so covered but for the «act that the in- 
surer is entitled to avoid or cancel or 
has avoided or cancellec the policy. 


(6) No insurer to whom the notice 
referred to in sub-section (2) or sub- 
section (2-A) has been given shall be 
entitled to avoid his liability to any 
person entitled to the benefit of any 
such judgment as is referred to in sub- 
section (1) or sub-section (2-A) other- 
wise than in the manner provided for 
in sub-sec, (2) or in the corresponding 
law of the State of Jammu and Kashmir 
or of the reciprocating country, as the 
case may be.” 


5. Section 110-B lays down: 


“On receipt of an application for 
compensation made under S, 110-A the 
Claims Tribunal shall, efter giving the 
parties an opportunity cf being heard, 
hold an enquiry into the claim and may 
make award determining the amount of 
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compensation which appears to it to be 
just and specifying the person or per- 
sons to whom compensation shall be 
paid: and in making the award the 
Claims Tribunal shall specify the amount 
which shall be paid by the insurer.” 

5A. Section 110-C provides: 

“Procedure and powers of Claims Tri- 
bunal.— (1) In holding any inquiry 
under S. 1.0-B, the Claims Tribunal may . 
subject to any rules that may be mace? 
in this behalf. follow such summary prce- 
cedure as it thinks fit. 


(2) The Claims Tribunal shall have 
all the powers of a Civil Court for the 
purpose of taking evidence on oath and 
of enforcing the attendance of witnesses 
and of compelling the discovery and 
production of documents and material 
objects anc for such other purposes as 
may be prescribed. and the Claims Tri- 
bunal shall be deemed to be a Civil 
Court for all the purposes of Section 195 
and Chapter XXXV of the Cr. P. C. 1898 
(V of 1898}. 


(2-A) Where in the course of any en- 
quiry, the Claims Tribunal is satisfied 
that:— 

(i) there is collusion between the 
person making the claim and the person 
against whom the claim is made; or 

(ii) the person against whom the 
claim is made, has failed to contest the 
claim; 

It may. for reasons to be recorded by it 
in writing, direct that the insurer who 
may be liable in respect of such claim, 
shall be impleaded as a party to the 
proceeding and the insurer so implead- 
ed, shall thereupon have the right io 
contest the claim on all or any of the 
grounds thet are available to the person 
against whom the claim has been made. 


(3) Subject to any rules that may he 
made in this behalf, the Claims Tribu- 
nal may, for the purpose of adjudicating 
upon any claim for compensation, choose 
one Or more persons possessing special 
knowledge of any matter relevant io 
the inquiry to assist it in holding ‘the 
inquiry.” | 

6. Section 110-D provides ; 

“110-D, Appeal.— (1) Subject to the 
provisions of sub-section (2), any per- 
son aggrieved by an award of a Claims 
Tribunal may, within ninety days from 
the date of the award, prefer an appeal 
to the High Court: 
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Provided that the High Court may 
` entertain the appeal after the expiry of 
.the said period of ninety days, if i: is 
satisfied that the appellant was prevent- 
ed by sufficient cause from preferring 
the appeal in time, 


(2) No appeal shall lie against any 
award of a Claims Tribunal if the 
amount in dispute in the appeal is less 
than two thousand rupees.” 


7. Thus, Section 96 of the Act en- 
ables the claimant, the assured and the 
insurer, interested in any litigation 
arising out ef a Motor Vehicle Accident 
to be made parties to the claim petition. 
The Section maintains the respective 
rights and liabilities of one-qua the 
other. Whereas sub-section (1) of Ser- 
tion 96 is only a declaratory provision, 
it deems an insurer to be a judgment- 
debior when a decree is passed against 
an insured under certain circumstances 
rendering him liable to a third party, 
sub-section (2) of this section lays down 
that an insurer, to whom notice of the 
proceeding is given, would be entitled to 
be mace a party thereto and to defend 
the action on any of the grounds speci- 
fied in various clauses of the sub-section. 
Section 110-C (2-A) provides that in a 
case where Tribunal is satisfied that 
there is collusion between the insured 
and the claimant it may, for reasons to 
be recorded in writing, direct that the 
insurer. who may ultimately be found 
liable in respect of the claim, if not 
already a party, be impleaded as a 
‘party to the proceedings and the insurer 
so imp:-eaded shall have the right to 
resist the claim on all or any of the 
grounds which are available to an in- 
sured, Section 110-D provides that an 
appeal may be filed in the High Court 
against an award of the Tribunal if the 
amount in dispute in the appeal is not 
less than two thousand rupees. Such 
an appeal. may be filed within 90 days 
from tne date of the award, although 
the High Court can; if satisfied that the 
appellant was prevented by . sufficient 
cause to file 
the delay. _ 


8. From a plain reading of Section 96 
it at once emerges that an insurer apart 
from .the rights under the statute has 
no right, to be impleaded as a party io 
a petition for. compensation and :once 
impleaded --as a party. it can- exercise 
only those rights which are provided to 


the appeal in. time,,. condone 
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it by the statute and it is‘ Section 96 (2) 
which details the grounds which are 
available to an insurer. A reference to 
sub-section (6) of Section 96 which pro- 
vides that no insurer shall be entitled to 
avoid his liability except in the manner 
provided for in sub-section (2) also sup- 


ports this view. Dealing with this aspect 


of the law, their Lordships of the 
Supreme Court in British India General 
Insurance Co, Ltd. v, libar Singh, AIR 
1959 SC 1331, opined as follows (at Pp, 
1333-34):— 


“To start with; it is necessary to re- 
member that apart from the statute an 
insurer has no right to be made a party 
to the action by the injured person 
against the insured causing the in- 
quiry. Sub-section (2) of Section 96 
however gives him the right to be made 
a party to the suit and to defend it. The 


Tight therefore is created by statute and 


its content necessarily depends on the 
provisions of the statute. The question 
then really is, what are the defences that 
sub-section (2) makes available to an 
insurer? That clearly is a question of 
interpretation of the sub-section. | 
Now the language of sub-section (2) 
Seems to us to be perfectly plain and to 
admit of no doubt or confusion. I} is 
that an insurer to whom the requisite 
notice of the action has been given 
“shall be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds, namely”, after 
which comes an. enumeration of the 
grounds.. It would follow’ that an in- 
surer is. entitled. to defend on any of 
the grounds enumerated and no “others. 
If it were not so, then of course no 
grounds need have been enumerated. 
When the grounds of defence have been 
specified, they cannot be added to. To 
do that would be adding words to. the 
statute, - 


_ Sub-section (6). also indicates -clearly 
how sub-section (2) should be read. It 
says that no insurer to whom -the notice 
of the action has. been. -given shall, be 
entitled to avoid his liability under sub- 
section (1) “otherwise than in the man- 
ner provided for in sub-section (2)”. 
Now the only manner of avoiding liabi- 
lity provided for: ‘in sub-section (2) is 
by successfully . raising any of the de- 
fences therein mentioned, . -Jt comes ther 
to this that the insurer cannot -avoid his 
liability except by establishing. suich 


me) 
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defences. Therefore sub-section (6) 
clearly contemplates that he cannot take 
any defence not mentioned in sub-sec- 
tion (2). If he could, then he would 
have been in a position to avoid his lia- 
bility in a manner other than that pro- 
vided for in sub-section (2). This is 
prohibited by ‘sub-sec, (6). © 

We therefore think that sub-section (2) 
clearly provides that. an insurer made a 
defendant to the action is not entitled 
to take any defence which is ‘not spe- 
cified in it, 

9. Though, in the Supreme Court 
judgment the question irvolved directly 
was not as to what defences are avail- 


able to an insurer, in an appeal against: 


an award. because that case arose at a 
state before any. award was made, yet 
the guidelines given in the judgment and 
the interpretation placed on Section 96 
is helpful. The following observations 
of the Supreme Court, throw a flood of 
light on the question which is 
this bench :— 

“The Statute has no dcubt created a 
liability in the insurer to the injured 
person but the statute has also expres- 
sly. confined the right to avoid that lia- 
_bility.to certain grounds specified in it. 
It is not for us to add tc those grounds 
and therefore to the statute for reasons 


of hardship. We are furthermore not 
convinced that the statute causes any 
hardship. First, the insurer has the 


right, provided he has reserved it by the 


y policy, to defend the action in the name 


~~ 


var 


+- the Insurance - 


of the assured’ and if he does so, all 
defences open to the assured can then 
be urged by him’ and there is no other 
defence that he claims to be entitled to 
urge. He can thus avoid all 
hardship if any, by providing for a 
right to defend the actior. in the name 
of the assured and this he has. full 
liberty to do.” | 


10. Apart from the judgment of the 
Apex Court, this precise question . hag 
been the subject matter of debate be- 
fore various High Courts im the Country. 
Reference to some of thcse judgments, 
before considering the vélidity of 
submission of the learned counsel for 
Company -before us, 
would. be -helpful. 

11. In Ayesha Begum v. G. Veerap- 
pan, 1966 Ace CJ 101, the Madras High 
Court held that an insurer cannot ques- 
tion the quantum : of 
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compensation. 
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awarded by a Tribunal in an appeal, ex- 
cept on the defence available to it under 
section 96 (2) of ‘the Act. The 
repelled the argument raised on behalf 
of the Insurance Company that since il 
was a party to the action before the 
Tribunal, it was entitled to challenge the 
Award on all grounds available at law, 
including the grounds on which the in- 
sured himself could have relied, 


12. In Hindustan Ideal Ins. Co. Ltd. - 
v. Pokanti Ankiah, 1969 Acc CJ 60. The 
Andhra Pradesh High-Court had also an 
sccasion to consider this question in 
some depth, After noticing a number of 
authorities the Court opined : 


“An insurance company is not entitled 
zo raise any defence cther than the de- 
fences enlisted in Section 96 (2) of the 
Motor Vehicles Act 1939. It cannot. 
therefore, be permitted to dispute the 
quantum of compensation awarded by 
zhe Claims Tribunal. It makes no dif- 
“erence whether the proceedings for the 
recovery of compensation were by way 
of a suit is a civil court, before the 
Amendment Act of 1956, or by way of 
an application in a Claims Tribunal, 
after the said amendment. I; also 
makes no difference whether the in- 
surer entered in appearance and filed 
his written statement after a notice was 
issued to him under the provisions of 
Section 96 (1) of the said Act or whe- 
ther he was impleaded as a party at the 
very inception.” 


13. A Division Bench of the Madhya 
Pradesh High Court in New India In- 
surance Co. Ltd. v, Molia Devi, 1969 
Ace CJ 164: (AIR 1969 Madh Pra 190), 
Feld that in an appeal under Sec. 110-D 
fled by an Insurance Company, where 
the insured had not filed any appeal or. 
applied for being transposed as an ap- 
pellant, the appellant could be permit- 
tad to raise only those defences which 
are prescribed by Section 96 (2) of the 
£ct and no other defence. In Mangilal 
v. Parasram, AIR 1971 Madh Pra 5 a 
Full Bench of M. P, High . Court laid 
down that Section 96 (2) limits the de- 
fences available to the insurer, where 
the insured is held liable to pay com- 
p2nsation. However, the-insurer can in 
the name of the insured raise’ every 
such defenee as an ‘insured can raise. in- 
ckuding the absence of negligence, pro- - 
vided it has reserved that right by 
pelicy of insurance.’ 


Court © 
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14. This question also came up for 
consideration before Mr. Justice V, R. 
Krishna Iyer (as his Lordship then was) 
in Kesavan Nair v, State Insurance Offi- 
cer, 1971 Acc CJ 219 (Ker) and his Lord- 
ship held that an insurer was entitled 
to take up only those defences as are 
specified in Section 96 (2) of the Act 
and that it could not question the Award 
of the Tribunal on any other grounds. 


15. In Oriental Fire and General In- 
surance Co. Ltd v, Vanita Kalyani, 1972 
Acc CJ 261, it was opined that apart 
from the defences which came within 
the scope of Section 96 (2) of the Act, 
an insurer could not take up any other 
defence, either in the original claim peti- 
tion or in an appeal arising from an 
award given by the Tribunal, 

i6. In Northern India General Ins, Co. 
Lid. v. L. Krishnan, 1972 Ace CJ 420: 
(ATR 1973 Mys 107, para 7) it was 
opined: 


‘It is clear that insurer can urge all 
the defences open to the insured, only 
when the insurer defends the action in 
the name of the insured. But in the 
present case it, has not been shown that 
before the Tribunal, the appellant de- 
fended the action in the name of the 
insured. On the other hand, the in- 
sured (the owner of the lorry) and the 
driver of the lorry who were respon- 
dents 1 and 2 before the Tribunal, had 
filed their objections and the appellant 
had filed a separate statement of objec- 
trons. Unless the appellant had defend- 
ed before the Tribunal, the action in the 
name of the insured, the only defences 
which it (the appellant) could urge be- 
fore the Tribunal and which it can urge 
in this appeal are those specified in 
Cis. (1) to (c) of sub-sec, (2) of Sec. 96 
of the Act.” 


17. Similar view was also expressed 
by a single Judge of the Orissa High 
Court in B. Appa Rao v. Dunna Mukanda 
Rao, 1973 Acc CJ 222, and by the 
Patna High Court In Howrah Insurance 
Co, Ltd. v, Yukti Nath Jha, 1974 Acc CJ 


18 : (ATR 1973 Pat 326). The Madras 
High Court in The General Assurance 
Society Ltd. v. Jayalakshmi Ammal 


1975 Ace CJ 159: (AIR 1975 Mad 198) 
after holding that an Insurance Company 
specified in Section 96 (2), added that in 
ease the Insurance Company has reserv- 
ed a right in the policy itself to defend 
an action in the name of the insured, it 


-of the insured. As we 
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could raise all such pleas as may be 
open to an insured both at the trial ol 
the petition as well as in an appeal 
against the Award, 


i8. The matter came up for consi- 
deration before a Full Bench of the 
Orissa High Court in National Insurance 
Co, Ltd. v. Magikhaia Das, 1975 Ace CJ 
239 : (AIR 1976 Orissa 175). In that 
case though the insured as well as the 
insurer had contested the claim before 
the Claims Tribunal, after the Award, 
an appeal was filed only by the Insu- 
rance Company and not by the insured. 
In that appeal both the quantum of 
compensation as also the liability of the 
insured on grounds of negligence were 
challenged by the Insurance Company, 
The Full Bench, after a review of a 
catena of authorities, came to the con- 
clusion that the Insurance Company 
could defend an action only on the 
grounds specified in Section 96 (2) of the 
Act and not on other grounds unless it 
had obtained leave of the Claims Tri- 
bunal under Section 110-C (2-A) of the 
Act. The mere non-filing of the appeal 
by the insured, however, was not con- 
sidered enough for allowing the Insu- 
rance Company to challenge the award 
on the grounds other than those speci- 
fied in Section 96 (2) of the Act. The fol- 
lowing observations of the Full Bench 
are significant (at p. 181 of AIR): 


“As the facts of this case show, the 
insured had entered contest and there 
is no reason to hold in the absence of 
any allegation, and something more, that 
the insured had been colluding with the 
claimant. Leave of the Tribunal had 
admittedly not been taken under Sec- 
tion 110-C (2-A) of the Act. There ex- 
ists a clause in the policy bond auth- 
orising the insurer to defend in the name 
have already 
noted, the insured and the insurer simul- 
taneously wanted to defend, the in- 
sured defending in his own name and 


the insurer in its own name, The term 
in the policy bond did not authorise 
such defence by the insurer. In the in- 


stant case, therefore, to the insurer the 
restriction under Section 96 (2) of the 
Act applies and he could not travel 
beyond the restriction imposed by tha 
statute either before the Tribunal or in 
appeal before this Court. None of the 
grounds in the memorandum of appeal 
appertains to defence raised within Sec- 
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tion 96 (2) of the Act and what is being 
mainly challenged: is the quantum and 
liability on-a ground not covered. by 
Section 96 (2) of the Act. On these 
grounds the insurer was not entitled to 
contest the claim for the ‘award. The 
appeal filed on its behalf, therefore, 15 
not maintainable”, 
19. Similar view wæ reiterated in 
Or'ssa Co-operative Insurance Co. Ltd. 
v. Subashini Pradhan -+977 Acc CJ 283 
(Orissa). . | 
- 20. A Division Bench of the Madhya 
Pradesh High Court in New India As- 
surance Co. Ltd. v. Shiv Kumar 1978 Acc 
CJ 137 opined as follow:— 
"That apart Section 110-C (Section-A) 
provides that where in the course of any 
inquiry, the Claims Tribunal is satisfied 
that (1) there is collusion between the 
person making the claim and the person 
against whom the claim is made has 
failed to contest the claim, it may for 
reasons to be recorded by it in writing, 
direct that the insurer who may be la- 
ble in respect of such claims shall be 
impleaded as a party the proceeding 
and the insurer so impleaded shall 
thereupon have the right to contest the 
claim on all or any of the grounds that 
dre available to the person against 
whom the claim has been made, None 
of the conditions as provided in this sec- 
tion exists in the presen: case. This sub- 
section empowers an imsurer to contest 
. the claim for compensation only if these 
conditions are satisfiec. Unless these 
conditions are satisfied, the insurer 
cannot contest the claim on any ground 
other than those specified in Cls. (a) to 
(c) of sub-sec. (2) of Saction 96 of the 
Act.” l 

21. A Division Bench of the Allaha- 
bad High Court also hed an occasion to 
consdier the. point at issue in Ramesh 
Chandra v. Randhir Sirgh, 1978 Acc CJ 
252 : (AIR 1977 All £30). Their Lord- 
Ships stated’ the law thus (at p 334 of 
AIR):— 
' “Almost every other High Court has 
taken the view that the defences open 
to an inusrance company in a claim 
under Section 110 of the Motor Vehicles 
Act are restricted to those specified in 
Section 96 (2) of the Act, see Hukam 
Chand Insurance Co, Ld. v. Subhashini 
Roy (1971 Ace.CJ 156) (Cal) : Kesavan 
Nair v. State Insurance Officer. (1971 Acc 
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United Fire &-General Ins. Co, 


Ltd. v. Lakshmi’ Shori (FB) J. &K.. 113 
CJ 219) (Ker); Orissa Co-operative Ins. 


Society Ltd. v. Bhagaban Sahu (1971 
Acc CJ 49) (Orissa) : Kasturi Lal v. 
Prabhakar (AIR 1971 Madh Pra 145): 


Vanguard Insurance Co. Ltd, v. Rohini 
Bhan (1970 Ace CJ 11) (Delhi); Van- 
guard Insurance Co. Ltd, v.  Shafali 
Mukherjj (1970 Acc CJ 245) (All); Padma 
Devi v. Gurbaksh Singh (AIR 1973 Raj 
317); B. Appa Rao v. Dunna Mukanda 
Rao (1973 Acc CJ 222) (Orissa). and 
Northern Indian General Ins Co, Ltd. v. 
L. Krishnan (AIR 1973 Mys 107). 

We accordingly find that it is not 
permissible for the appellant in F.A.F.C. 
No. 422 of 1975 to assail the findings of 
the Claims Tribunal on merits. It may, 
however, be added that, as we shall 
show while considering the appeal by 
the truck owner even on merits there is 
no substance in this appeal.” 

22. In United India Fire and Geni. 
Ins, Co. Ltd. v. Ayisa, 1979 Acc CJ 526, 
a Division Bench of Madras High Court 
following the law laid down in 1979 Ace 
CJ 101, held that an Insurance Company 
cannot avoid liability except on the 
grounds contained in Section 96 (2) of 
the Act, 


23. The High Court of Punjab and 
Haryana also reiterated the same view 
following its earlier judgments and the 
Supreme Court judgment in Itbar Singh's 
case (AIR 1959 SC 1331) in 1966 Acc CJ 
203 (Mad.) | 

24. In Indian Merchantile Insurance Co. 
Ltd, v. Chamla Devi, 1980 Ace CJ 169 
(Punj & Har) it was held that an In- 
surance Company cannot raise any argu- 
ment regarding quantum of compensa- 
tion either before the tribunal or in an 
appeal. l 


25. A Division Bench of the Andhra 
Pradesh High Court in Reddipilli Chin- 
narao v. Reddi Larudu, 1980 Acc CJ 470: 
(AIR 1980 Andh Pra 279) again reiterat- 
ed that an insurer cannot question the 
quantum of compensation under the 
defences enumerated in Section 96 (2) 
of the Act. _ 


26. A Division Bench of the Calcutta 
High Court also took the same view in 
Kantilal and Bros. v. Ramarani Debi, 
1980 Ace CJ 501: (AIR 1979 Cal 152). 
Their Lordships stated the law thus (at 
P. 154 of ATR):— 


“Now in view of the provision of subs 


section (2) of Section’ 96 of the Médtox 
n ode oe * 2 Pi kt 
a 
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Vehicles Act, 1939, the appeal challeng- 
ing the claim of the petitioners is limit- 
ed within the grounds mentioned there- 
in. Clearly the insurer, here the In- 
surance Co. as appellant: had no availa- 
ble ground te challenge the award in ap- 
peal. The insurer appellants cannot 
challenge the quantum of compensation 
fixed by the Tribunal and have, there- 
fore, no ground to urge in this appeal 
challenging the award. In this view of 
the matter, the Insurance Co. had no 
legal ground to prefer this appeal to 
challenge the award.” 


27. Thus, from a review of the afore- 
said judgments it becomes clear that an 
insurer cannot resist the claim before 
ithe Tribunal or challenge the Award of 
ithe Tribunal in appeals on grounds other 
than those enumerated in Section 96 (2) 
iof the Act, except where the insurer has 
‘reserved a right in the policy of insu- 
rance to defend the claim in the name 
of the assured himself or where the Tri- 
ibunal or the Court is satisfied that the 
assured and the claimant have colluded 
with each other and in exercise of the 
powers under Section 110-C (2A) has 
igranted permission to the insurer to de- 
ifend the claim’ on ali the grounds on 
which an assured could defend the 
claim. An insurer can, however, Limit 
his liability under the terms of Insu- 
rance, otherwise the liability extends to 

ithe statutory limits set out in the Act 
istelf, : 

28. I shall now consider the argu- 
ments raised by Mr. Ganjoo, 


29. Mr. Ganjoo has argued that Sec- 
tion- 110-D of the Act does:not impose 
any limitation on the grounds on which 
a party can file an appeal against. an 
award of the Tribunal, It is urged that 
Section 96 (2) is not exhaustive and that 
it does not cover cases in which com- 
pensation has been granted arbitrarily 
and that in any event the limitations 
contained in it cannot be read into Sec- 
tion 110-D to restrict the’ grounds on 
which an appeal can be filed. It is urged 
that the insurer on whom the ultimate 
liability to: satisfy the Award falls, must 
have the right to question the quantum 


of compensation ‘awarded by the Tri- 
bunal. Dn i 
30. To appreciate the arguments 


raised at the bar, it would be relevant 
‘thet the Motor Vahictes 


+ meom 
uo remer ibar LLAGA AAS re PS 


Act is a complete code in itself. Chapter 


A. L R. 
8 of the Act deals with matters relating 


to claims for compensation arising out 
of a vehicular accident. Sections 94 to 
96 of the Act provide for compulsory 


insurance of a motor vehicle before it 
can be used on any public road and lay 
down the liability of the insurer to pay 
the claimant directly whenever there is 
a decree or the judgment of a tribunal 
or-a Court, as the case may be. It also 
fixes the limits of the pecuniary liability 
on the insurer in certain cases. Section 
96 provides that the liability of an in- 
surer shall arise only if the insured is 
found liable because the policy of in- 
surance is a policy of indemnity. Sec- 
tion 97 deals with the right of a 3rd 
party against the insurer on the insol- 
vency of the insured while Section 98 
casts a duty On a person against whom 
a claim is made to give information as 
to his insurer. Section 103 sets out the 
effect of a certificate of Insurance Policy, 
where the specified sum is less than the 
sum payable under Section 95 (2) of the 
Act, the ‘maximum liability of the in- 
surer will be as laid down in Sec. 95 (2). 
However, if the sum specified in the In- 
surance Policy exceeds the sum fixed 
under Section &5 (2) the maximum lia- 


_ bility, shall be to the extent.of the sum 


specified in the Insurance Policy. Ss. 110-A 
to 110-F were introduced in the Act by 
Act No. 110 of 1956, to substitute the ordi- 
nary remedy of a civil suit by a spe- 
cial remedy, which is summary in na- 
ture, Section 110 provides for the con- 
stitution of a Claims Tribunal and: con- 
fers jurisdiction on. it to adjudicate upon 
clairns for compensation in respec; of 
accidents involving death or bodily in- 
juries to persons resulting from a motor 
vehicle accident. Section 110-A deals 
with the procedure for setting up a 
claim for compensation. Section 110-B 
relates to an Award made by the Tri- 
bunal, after an enquiry into the claim. 
Section 110-C deals with the procedure 
and powers of the Tribunal, while Sec- 
tion 110-D provides for an appeal from 
an Award made by the Claims Tribunal, 
Section’ 110- E provides for the recovery, 
from the insurer,’ of compensation money 
awarded by the Tribunal, as arrears of 
land revenue and Section 110-F exclud- 
es the jurisdiction of civil courts to en- 
tertain any question relating to claims 
for compensation, arising out of a motor 
vehicle accident, in such areas where 
there exists a duly constituted Claims, 
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Tribunal, This broadly speaking is the 
schertie of Chapter 8 of the Act and it 
is this scheme which one has to keep in 
mind while appreciating the eee 
raised at the bar. 


31. An award made inder See, 110-B 
has three components; Firstly it specifies 
the amount of compensation if any. 
payable to the claimants, which appears 
to the Tribunal to be, ‘just and reasona- 
ble’. secondly, it specifies the person or 
persons to whom the campensation is te 
be paid and thirdly. r specifies the 
amount out of the awaczded compensa- 
tion which is required te be paid by the 
insurer. In specifying ‘this sum, the 
Tribunal has. to take ito account both 
the contractual as well as the statutory 
limits fixed under S. 9Ẹ of the Act. 


32. The argument of Mr. Ganjoo that 
the Hmitations which are set out în 
Section 96 (2) of the Act in the matter 
of defending a claim petition before the 
Tribunal do not extend to appeals filed 
under Section 110-D cf the Act by an 
insurer or that Section 96 (2) is not ex- 
haustive is not sound. The  Iimitations 
which are set out in Section 96 (2) of 
the Act are implicit and inherent in 
Section 110-D of the Act and have to 
be read into that section. Before a per- 
son can file an appeal under Sec..110-D 
of the Act, he has fo ke an “aggrieved 
party”. Expression “aggrieved party” con- 
tains the inherent Hmwitations in the 
matter of filing an appeal. The expres- 
sion “aggrieved” in’ the context of Sec- 
tion 110-D of the Act has to be inter- 
preted and understood in common par- 
lance. (See in this connection AIR 1976 
SC 578) It is not possible to give an 


exhaustive definition of the. expression 
“aggrieved party” anc the expression 


has. to be interpreted :n the context in 
‘which it appears ‘in particular statute. 
As a general principle, it: has ` been 
held by the courts that a person whe 
feels disappointed with. the result of 2 
case is not necessarily a “person aggri- 
eved”, to be so classifed, he must be 
disappointed of a benefis which he would 
have received if the order had gone the 
other way. The order must cause him 
the: legal grievance -by wrongfully de- 
priving him of something. If he was 
not ‘entitled to that -<elief in the first 
place, he cannot be aggrieved if the 
relief was denied to him- but if he was 
entitled to it and the same has been 
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denied to: him, he would be a “person 
aggrieved.” Thus, a party would be: re- 
garded. as an “aggrieved party” for the 
purposes of Section .110-D where the 
claim or defences available to ‘that 
party did not find favour with the. Tri- 
bunal in making an Award. The party 
would be “aggrieved” only ta that ex- 
fent and no further. It is unimaginable 
that an insurer, which before the Tro 
bunal had only limited detences can file 
an appeal on other grounds also. An 
appeal is rehearing of the claims peti- 
tion and is therefore a continuation oli 
it. It is. elementary that in an appeal | 
a party -cannot be allowed to raise a 
defence which was not available to it in 
the forum below..It therefore, follows 
that am. “aggrieved party” for the pur-| 
pose of Section 110-D would only be 
Such a parzy which is aggrieved of thel 
Award on the ground that its defence! 
or claim as was available to it and wasi 
set up before the Tribunal, did not findi 
favour with it. If- a particular defence! 
was not available to a party before the 
Tribunal, the question of it not having 
found favour with the Tribunal does noti 
arise because no party can be aggrieved; 
of any adverse decision on a ground 
which was not available to it. Thus, it; 
is manifest that whereas an insured) 
would hav2 the right to challange an: 
Award on all the grounds which je 
available to.it before the Tribunal, . 
Insurance Company - ‘would be e 
tò challenge the Award only on the; 
grounds ‘which were available to it 
under S, 96 (2) of the Act, 


33. Befcre the Tribunal an insurer 
can resist the claim against him in.two 
ways (1) by urging that the insurer, is 
not Hable even though the insured may 
be liable and (2) by pleading that the 
insurer is not liable. because the insur- 
ed is not. liable. — 


34. ‘Under the first head, an insurer 
is entitled to escape his Hability by 
showing that the policy of insurance is 
void as it had been obtained on false re- 
presentation or concealment of material 
facts or tnat the policy had been can- 
celled before the accident or that there 
had been a breach of any condition of 
the policy and the like grounds, The 
insurer is not entitled to raise any 
other ground of defenze to avoid his lia- 
insured is found to 
have incurred the Hability because of 
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the simple reason that a policy of  in- 
surance being in the nature of a con- 
tract of indemnity, the insurer takes 
upon himself to discharge the liability 
of the insured arising out of a motor 
vehicle accident, subject of course to the 
terms and conditions of the policy 
and the maximum statutory liability. 
He cannot, under the first head avoid 
his liability except on the grounds men- 
tioned above, when a party takes out a 
policy of insurance, does so after 
paying the premium for the sum assur- 
ed and unless the contract between him 
and the insurer can be avoided, the in- 
surance company which has been bene- 
fited by the premium cannot back out 
of its commitmen; to indemnify the 
insured. This is manifest from the plain 
phraseology of Section 95 (5) of the Act, 
which reads thus :— 


“Notwithstanding anything elsewhere 
contained in any law, a person issuing a 
policy of insurance under this section 
shall be liable to indemnify the person 
or classes of persons specified in the 
policy in respect of any liability which 
the policy purports to cover in the case 
of that person or those classes of per- 
sons.” 


. 35. However, no sum shall be payable 

by an insurer under Section 96 (1) in 
respect of any Award unless before or 
after the commencement.of the proceed- 
ing in which the Award is given, the in- 
surer had notice through . the Tribunal 
of the bringing of those proceedings. It 
is only an insurer to whom notice of.the 
bringing of any such proceedings is given 
who shall be entitled to be made a 
party to the proceedings and to defend 
the action on the grounds contained in 
Section 96 (2) of the Act, unless the in- 
surer had reserved in the policy of in- 
surance a right to defend the action in 
the name of the insured, in which event 
he can defend on all the grounds on 
hich the insured could defend.’ 


36. Under the second head. an in- 
surer can plead that there was no ne- 
gligence on the part of the insured and 
raise all such pleas in defence to the 
claim as are available to an insured to 
show that the insured had not incurred 
any liability. This however, can be 
done by the insurer only if the insurer 
had reserved, in the policy of insurance 















a right to defend the claim in the name - 


of the insured. If there is no such re- 


A. I. R. 
servation made in the policy of in- 
surance, then S, 96 (2) strictly debars 


an insurer from taking any defence, 
other than those enumerated therein, to 
show that the insurer was not liable 
although the insured has incurred lia- 
bility. ma 
37. Where an insurer finds that it 
has not' reserved such a right but that 
the insured and the claimant have col- 
luded with each other as it is a pos- 
sibility that cannot be igno. d. It is 
open to an insurer to bring that fact to 
the notice of the Tribunal and seek its 
permission under Section 110-C (2A) t 
contest the claim on all the grounds 
available to an insured. On being satis- 
fied that there is such a collusion, the 
Tribunal would grant permission and 
on such permission being granted, the 
insurer steps into the shoes of the in- 
sured and defends the claim on all 
available grounds, if the Award goes 
against the insurer, it can challenge it 
in appeal also on all such grcunds on 
which it had contended the claim before 
the Tribunal. Right of appeal against 
an Award of the Tribunal is the creation 
of the statute. The Act had confined 
the right to avoid the liability in the in- 
surer to the injured on certain grounds 
specified in it. It is not open to this 
Court to add to those grounds on the 
plea that hardship would be caused to 
the insurer. An insurer can avoid any 
hardship by remaining vigilant during 
the trial of the claim petition and also 
by providing. in the policy of ir-surance, 
for a right to defend the action in the 
name of the assured and that he had 
full liberty to do. Where the insurer 
has failed to do it, he cannot avoid the 
liability if the insured is found liable. 


38. The aforesaid discussion leads to 
the conclusion (1) that an insurer is not 
entitled to resist the claim or the Award, 
where the insured has been found liable, 
on grounds not enumerated under Sec- 
tion 96 (2) of the Act : (2) where the 
term of the policy of insurance provides 
that the insurer has the right tc defend 
the action in the name of the insured. 
the insurer shall have the right to be 
defend and if he does so, all the defences 
as are Open to the insured can be urged 
by the insurer both to resist the claim 
as well as the Award : (3) if it. appears 




















that the claimant and, the insured havel. 
colluded, then after receiving permission 
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of the Tribunal under Section 110-C (2A) 
the insurer can defend tne claim as well 
as the Award on all grounds which are 


available to the insured and (4) ex- 
cept for the aforesaid contigencies, an 
insurer cannot question an Award m 


appeal and unless the case of the in- 
surer is covered by (2) or (3) conclu- 
sions as noticed above, an insurer cannot, 
in an appeal against ihe Award, ques- 
tion the quantum of compensation only. 

39. It is in the light of the aforesaid 
conclusions that I shail now deal with 
the three appeals: 


Civil Mise. First Appeal No. 80 of 1977: 
40. In this case, respondents 1 to 3 


filed a petition for gran- of compensa- 
tion amounting to Rs. 50.000/- before the 


Claims Tribunal in 1973, against the 
appellant and respondents 4,5 and 7 
(the insured and his driver) on the 


ground that Prithvi Nath Ganjoo had 
died as a result of accident caused by 
the rash and negligent driving of taxi 
No. JKT 699 at Badsheh Chowk, Sri- 
nagar on 23rd April 1973. ` During the 
proceedings the owners of the vehicle 
Were set ex parte and the claim for com- 
pensation was resisted cnly by the ap- 
pellant and the driver of the vehicle. 
From the pleadings of the parties the 
following issues were fremed : 


(11 Whether the deceased Prithvi 
Nath Ganjoo had died due to the injuri- 
es sustained in the accident that took 
place on 23rd April, 1973 at Badshah 
Chowk caused by Sh. Mukhtar Ahmad 
who was driving the vehicle No JKT 
699 while deceased was crossing the 
road? OPP. 


(2) Whether the said accident was 
caused by the rash or negligent driving 
of Sh. Mukhtar Ahmad driver while 
driving his motor taxi Nc. JKT 699? OPP 

(3) In case issues Nos. 1, 2 are proved 
to what amount of compensation the 
petitioners are entitled to and in what 
proportion and from whom? OPP 

(4) Whether the vehicle involved in 
the accident was insured with NA No. 3? 

(5) Whether the claim petition does 
not comply with the -requirement of 
Section 110-A of M. V. Act and as such 
is liable to be dismissed? OP No. 3 

(6) Whether the petition is not signed 
by the petitioners or any person repre- 
senting them and as such is liable to re- 
jection. If so how? OP NAS 
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(7) Whether the deceased himself 
was negligent and rash in crossing the 
road and th2 driver of the said taxi could 
not avoid the said accident? OPNA’s 

(8) Whether the claim petition is not 
within time and is lable to be dismissed. 
If so how? OPNA5 

(9) Whether the vehicle involved in 
the accident had been sold by NA 2 to 


NA 1 on 19th April i$73. If so, what 
is its effect on the case? OPNA 2. 
41. The insurer had neither sought 


permission of the Tribunal under Sec- 
tion 110-C (2A) nor had it reserved any 
right in the policy to defend the claim 
in the name of the insured. As a matter 
of fact, perusal of the record reveals 
that the insurer did not, at the trial of 
the petition. resist the action on grounds 
other than those enumerated under 
Section 96 (2) of the Act. 

42. The learned Tribunal found that 
the accident had taken place due to the 
negligence of Mukhtar Ahmad, driver of 
taxi No. JKT 699 and that the deceased 
could not be held liable for any contri- 
butory negligence. The ‘Tribunal also 
found that at the time of his death, the 
deceased had an income of Rs. 205/- PM 
and that his age at the time of accident 
was 58 years. An amount of Rs. 30,000/- 
was awarded as compensation and the 
liability to pay that amount was fixed 
on the appellant. Neither the driver 
nor the owner filed an appeal and the 
award has been questioned by the In- 
surance Company only. <A preliminary 
objection has been raised by learned 
counsel for the respondent to the main- 
tainability of the appeal. It is urged 
that it is not open to the insurer to ques- 
tion the finding of negligence or to chal- 
lenge the Award on quantum of com- 
pensation. I: is then argued that the 
respondent has filed cross objections and 
claimed erhancement of compensation 
and that these cross objections merit ac- 
ceptance. 

43. Since. as already noticed, the In- 
surance Company had not reserved in 
the insurance policy any right to defend 
in the name. of the insured and further 
since the Irsurance Company did not 
seek any leave of the Tribunal, expressly 
or impliedly. under Section 110-C (2A) 
the defend in the name of the insured, 
who had been set ex parte, it is not now 
open to the appellant to challenge the 
quantum of compensation or the find- 


_ 
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ing of che Tribunal about negligence of 
the driver of taxi Nu. JKT 699. Thus, 
the preliminary objection has merit ‘and 
must succeed. The compensation award- 
ed is not outside the limits of the Habi- 
lity of the insurer, under the policy or 
the statute and as such the insurer 
cannot avoid the liability to pay the 
awarded amount. 


44, This appeal therefore is not com- 
petent and consequently the cross ob- 
jections also must be dismissed. Even 
otherwise, the cross objections have no 


merit and there is no scope for enhance- - 


ment of the compensation, The Tribu- 
nal while awarding compensation took 
into account that at the time of death 
the deceased aged 58 years, was having 
an income of Rs. 205/- PM and taken 
the life span as 70 years. the Tribunal 
awarded compensation by wusing ‘the 
multiple of 12 years for the yearly in- 
come o? the deceased i e (205 x 12 x 
12) and awarded Rs. 30,000/- to the claim- 
ants. ‘This was not a correct approach. 
The Tribunal while calculating the 
amount did not take into consideration 
the loss suffered by the family of the de- 
ceased and did not determine as to what 
sum out of Rs. 205/- PM was the de- 
ceased spending on his family, to assess 
the loss suffered by the family. I; also 
made no allowance for accelerated pay- 
ment. Thus, the compensation awarded 
definitely erred on the higher side and 
no further enhancement can be made in 
the cross objections. 


45. Both the appeal and cross objec- 
tions therefore, fail and are dismissed 
as suca but without any order as to 
costs. 


Civil Mise. Ist Appeal No. 21 of 1979: 


46. In this case respondent No. 1 
filed a petition for grant of compensa- 
tion amounting to Rs. 50,000/- through 
his father, against the appellant and 
respondents 2 and 3 (owner and driver 
of vehicle No. JLB 5190) on the ground 
that on 4th July, 1975 Ferdos Ahmad 
respondent No. 1 was hit by Truck JKB 
5190 insured with the appellant, as a 
result cf which accident, Ferdos Ahmad 
had suffered fracture of his leg and the 
injured leg had later to be amputed at 
the All India Medical Institute where 
the injured had been removed after in- 
itial treatment at the S. M. G. S. Hos- 
pital, Srinagar. The Tribunal awarded 
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compensation amounting to Rs. 50,000/- 
to respondent No. 1 and placed the Jia- 
bility of payment of the entire amount 
on the insurer, United India Insurance 
Company Lid. Aggrieved. the Insurance 
Company alone has filed this appeal, Mr. 
Ganjoo appearing for the appellant, has 
urged that the claim petition was barred 
by time and therefore, no compensation 
could have been awarded by the Tribu- 
nal to the claimant Alternatively, ii 
is urged that the quantum of compensa- 
tion awarded is very excessive and has 
been fixed arbitrarily. An objection has 
been raised by learned counsel for the 
respondent to the very maintainability 
of the appeal by the insurer. 

47. A perusal .of the file reveals, that 
in the claim petition which was filed on 
2-8-1976, it was ‘stated in para 14 that 
respondent No. 1 had remained in the 
S. M. G S. Hospital for about three 
months and, thereafter at the All India 
Medical Institute, New Delhi, for about 
eight months and that for those reasons 
the petition could not be filed in time 
and that petition was filed soon after the 
return of respondent No. I and his 
father from New Delhi. To this peti- 
tion, no objections were filed by any of 
the parties and no plea of limitation was 
ever raised before the Tribunal] by any 
of its respondents. It also transpires 
from the record that notice of the claim 
petition was issued to the respondents, 
including the appellant, but they avo- 
ided service and consequently on an ap- 
plication filled by the claimant, service 
on the respondents was effected by pub- 
lication in a newspaper. Despite the 
publication of that notice, nobody ap- 
peard and the case was set ex parte 
against all the respondents, including the 
Imsurer. Mr. Ganjoo then filed an appli- 
cation before the Tr:bunal for setting 
aside the ex parte proceedings against 
the Insurance Company had notice of 
the said application was given to respon- 
dent No 1 on 29-1-1977. By order of 
the Tribunal dated 8-2-1977, the ex parte 
proceedings taken against the appellant 
were set aside, subject to payment of 
costs and the appellant herein was given 
an opportunity to file objections to the 
claim petition by 18-2-1977. On 18-2-1977 
neither costs were paid nor objections 
filed and an adjournment was sought for 
by learned counsel for the appellant. 
The case was, on his request, adjourned 
to 10-3-1977, On that date. again no 
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objections were filed and another ad- 
journment was sought for and: granted 
to the appellant subject to payment of 
further costs and the case was adjourned 
+9 4-4-1977. On the said date i e. on 
4-4-1977, again neither the objections 
were filed nor costs * were paid by the 
appellant and the Tribumal, once again, 
granted an adjournment to the appel- 
lant on payment. of costs to file obec 
tions to the claim petition, by 19th Apr., 
1977. However, neither zosts: were paid 
nor any: objections wer: filed ta the 
claim petition by the appellant. amd on. 
19-4-1977 the appellant Insurance Cam- 
pany, again absented itself and the case 
was set ex parte against ic, and the ctam- 
ant was directed to proéduce ex parte 
evidence on 6-5-1977. On that date, it 
transpires Mr. Ganjoo again appeared). 
for the appellant and scught permission 
of the Tribunal to take part in. the pror 


ceedings “from that stage onward” 
without filing objections to the clam 
petition. Permission was granted and 


the insurance company participated in 
the proceedings. While the evidence 
was being recorded, on 17-6-1977, again 


“nobody appeared for the Insurance Com- 


pany, and once again the case was set 
ex parte against it. Thereafter, citer 
seeking leave of the Tridunal, om one or 
two occasions, Mr. Garjoo put in his 
appearance and participated in the Dro- 
ceedings but mostly the insurance com- 
remained absent. Respondent 
No. I, the claimant file® am applicstiom 
on 10-4-1978 seeking permission to ex- 
amine two more witnesses. At ‘that 
stage, Mr. Ganjoo appeared and. sought 
time to file objections to that applicacian. 
The case was adjourned to 10-5-1927, 
when on that date azain some more 
time was sought for by Mr, Ganjoo to 
file objections. The cas? was adjourned 
to 19-5-1978. However, despite obtain- 
ing two opportunities, no objections 
were filed and consequ=ntly the appli- 
cation was allowed and the witnesses 
named in the application were dfrected 
to be examined on 22-6-1978 On that 
date £ e. on: 22-6-1978, Mr.-Ganjoa ap- 
peared before: the Tribina: and stated 
that he was taking up the matter with 
the Insurance Company to get it, sextled 
by mutual negotiations and prayed for 
an adjournment. The cease was adjoum- 
ed to 8-7-78. and. again tæ 19-7-78 ank to 
19-8-78, every: time at the request. of Mr: 
Ganjoo. On 19-8-1978, it was repcrted 
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by Mr. Ganjoo that no compromise could 
be arrived at amd the case was put up 
for further proceedings. for 16-9-1978. 
The Insurance Company again did not 
appear on that 
for the fifth time, set ex parte against it 


48. The aforesaid naration of events 
shows that the erratic manner in which 
the appellant had conducted the case be- 
fore the Tribunal. In the face of these 
facts, it does not naw lie im the mouth 
of Mr, Ganjoo ta say that . the claim 
petitiog was barred by time and that 
no Award could have been made in re- 
spect therecfi It was open to him to 
take that. objection’ and ecantrovert what 
had been stated by the claimant. in para 
14 of the claim petition before the Tri- 
bural but ke chose mat ta do so, despite 
numerous opportunities granted to him. 
Even though alll the respondents had 
been set. ex parte. the Insurance Company 
on: its: own request had heen given per- 
mission to take part im the proceedings 
but it chose not to avail of that permis- 
sion and neither the explanation for the 
delay im filing the claim petition nor the 
fact that tke accident had been caused 
due to the negligence of the truck driver 
was comtroverted before the Tribunal, by 
the insurer and despite murnerous op- 
portunities granted, it did not file. any 
objections to the claim petiton. The 
"Tribunal after @ proper appreciation of 
the evidence returmed the findings and 
made the Award. Keeping in view the 
manner in which the Insurance Company 
had conducted! itis, defemce before the Tri- 
bunal and also the fact that at no stage 
during the trial of the claim petition did 
it etther raise the plea of limitation or 
question. the allegation of negligence, the 
objection raised by learned counsel for 
respondent No. I to the maintainability 
of the appeal is well merited. More se, 
whem Mr, Ganjoo has been unable to 
show how the insurer cam avoid the lia- 
bility. wher the. insureď has. been found 
Hable. ` It. is also not shown by Mr. 
Ganjoo: ‘that the liability; of the insurer 
could: not extend to Rs, 50,000/-- under 
the policy of insurance. In the facts and 
circumstances: of the case, I hold that 
this appeal has; no merits: and I dismiss 
the same, with casts. 
Civil Misc. First Appeal No. 24 of 1979: 

49. The salient. facts giving rise to. this 
appeal are : that. on 3-12-1975, at, Sella 


date and the case was, 


- Accidents Claims Tribunal 
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Sepore, father of respondent No, 1 met 
with ar. accident caused by truck No. 
JKN 2811, owned by respondent No. 2 
and whch was being driven at the time 
of the accident by respondent No. 3. As 
a result of accident, father of respon- 
dent Nc. 1 received injuries and died. 
The daughter of the deceased, respon- 
dent No, 1 through her next friend, sub- 
mitted a claim petition before the Motor 
claiming Rs. 
50.000/- as compensation for the death 
of her father, who it was alleged was 
aged 31 at the time of the accident and 
was the sole bread earner of the family. 
The learned Tribunal awarded the sum 
as claimed together with interest at the 
rate of 6% P. A. from the date of the 
claim petition till the payment, and made 
the appellant insurance company liable 
for payment of the entire awarded 
compensation, vide award dated 16-3-79. 
The insurer has filed this appeal ques- 
tioning the award-on all the grounds. 

' 50, From a perusal of the record, it 
transpires that despite due service, re- 
spondents Nos. 2 and 3, the owner and 
the driver of the truck respectively, did 
not appzar before the Tribunal and the 
case was set ex parte against them. The 
Insurance Company, however, appeared 
and participated in the proceedings, Ob- 
jections were filed to the claim petition 
by the appellant and it was pleaded 
therein that the accident had not been 
caused due to the alleged rash or negli- 
gent driving of the vehicle by the driver 
of the ruck. It was also pleaded that 
the vehicle was being plied in contraven- 
tion of the conditions of the insurance 
policy and further that the owner in- 
sured had procured the policy of Insu- 
rance by not disclosing material facts 
and or representing false facts in 
material particulars. It was on this 
basis, asserted that even if the insured 
and the driver are held to be liable to 
pay compensation, the Insurance Com- 
pany was not liable to pay any compen- 
sation to the claimant, yet another ob- 
jection raised was that all the legal re- 
presentatives of the deceased had not 
preferred the claim and, therefore, the 
case could not be adjudicated upon. The 
cuestion of compensation claimed was 
also disputed by the Insurance Company. 
Since, neither. the owner of the vehicle 
nor the driver had contested the claim 
petition, the ‘Tribunal permitted the In- 


surance Company to ‘defend -the claim 
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petition on all grounds. of course with- 
out expressiy making an order under 
Section 110-C (2A) of the Act. The in- 
surer, therefore with the permission of 
the Tribunal, and witnout any objection 
having been raised hy the claimant, ron- 
tested the claim petition on all grounds 
on which an insured could defend the 
action. In this appeal also, Mr, Z. A. 
Qureshi, learned counsel for the claim- 
ant has conceded that since the insur- 
er had been permitted by the Tribunal 
to contest the action on all the grounds, 
the imsurer could challenge the Award 
also on all those grounds, but it is main- 
tained that neither the finding regarding 
negligence nor the amount of compensa- 
tion awarded by the Tribunal called for 
any interference. I, shall, therefore, 
deal with this appeal on merits. 


51. From the pleadings of the parties 
the Tribunal framed the following is- 
sues :—~ 

1. Has not non-applicant No, 3 any 
liability to pay the compensation as the 
vehicle was being plied in contravention 
of the policy conditions of the route per- 
mit granted for its use? 


2. Does the claim need to be dismis- 
sed as it has not been perferred by all 
the legal representatives of the deceased? 
O. P. Non-applicant No. 3, 


3. Was the accident caused due to 
rash and negligent driving of the driver 
which resulted in causing the death of 
the father of the’ applicant? O.P. Appli- 
cant, l 


4. In case issue No, 3 is proved to how 
much compensation the applicant is en- 
titled and from whom and in what pro- 
portion ... OP Appiicant, 

5 Relief, 
ISSUE NO. 1. 


52. The insurer did not lead any evi- 
dence in respect of issue No. 1 and con- 
sequently the said issue was decided 
against the insurer, 

ISSUE NO. 2 


‘53. I¢ transpires from the record that 
before evidence was led the attorney 
for the claimant filed an affidavit to the 
effect that there was no other legal re- 
presentatives of the deceased, except tha 
minor daughter. Learned counsel for 
the insurance company did not contro- 
vert that affidavit and consequently, 
vide order of the Tribunal dated 8-2-1977. 
issue- No. -2 was not pressed before the 


h 
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tribunal and the same was also decided 
against the insurance Company. 
ISSUE NO, 3 

54. The claimant examined Yusuf 
Shah, Amma Tali alias Khawaja Ahmad, 
Kabir Dar, Khawaja Rehman Shaheer, 
Haji Abdullah. Ghulam: Nabj Ahmad 
Shah. The Insurance 
buttal examined Shri G M. Paul SHO. 


55. According to Yusuf Shah A. W. 
the deceased Rahim Shaheer, was çol- 
lecting leaves outside the garden when 
truck No. JKN 2811 came from the side 
of Sopore at a very fest speed and ran 
over Rahim Shaheer. The said truck 
was being driven by respondent No. 3 at 
that time. That many people collected 
there and police also arrived at the 
spot. The body of Rahim Shaheer was 
taken out from under che truck, That 
the accident had been caused due to rash 
and negligent driving of the driver of 
truck No. JKN 2811. That Rahim Shaheer 
was earning about 200/300 rupees P.M. 
during those days. Kakir Dar A.W. cor- 
roborated Yusuf Shah A. W. in all ma- 
terial particulars both as regards the 
manner in which the accident took 
place and the negligence of the driver 
in causing the accident. During -his 
cross-examination, he stated that the 
deceased was drawing about Rs. 300/- 
P.M. at the time of the death and was 
about 30 years old at that time. He 
went.on to add that when the body was 
pulled out from under the truck, the 
deceased was breathing heavily . and 
that he died soon thereafter. 


56. Khawaja Rehman A. W., Haji 
Abdullah A. W., Ghulam Nabi and 
Ahmad Shah A. W.s, also corroborated 


the statement of the aforesaid witnes- 
ses as regards the rash and negligent 
manner in which the truck was being 
driven by its driver ard the manner in 
which the accident, causing the death of 
Rahim Shaheer, took place. All these 
witnesses also deposed that the deceased 
was about 30 years of age at the time 
of accident and that he was earning 
about Rs. 300/- P.M. at the time of his 
death. - All these witnesses categorically 
asserted that the dececsed had died as 
a result of the acciden-. 

- 57, Rahman Shaheer, A.W., brother of 
the deceased deposed that the deceased 
was earning about Rs. 380/- P.M, and that 
the claimant .Saleema, is his only daugh- 
ter. .That she has n> other relations 
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and that her mother had married another 
person,. leaving her all alone and uncar- 
ed for. He also gave the age of the de- 
ceased at the time of the accident as 
about 30 years. . 


=- 58. In rebuttal Shri G. M. Paul SHO 


stated that the investigation of the case 
relating-to the accident in question was 
undertaken by him and that according 
to him it was a simple case of accident 
and that during the investigation, the 
complainant was unable to establish 
that the accident had occurred due to 
rash and negligent driving of the driver 
of truck. He went on to add that the 
Magistrate had agreed with the police 
report and the case closed. The witness, 
however, did not produce the final re- 
port nor disclosed which of the witnesses 
he had examined the investigation. This 
is all the evidence in the case. 

59. The evidence of the eye witnes- 
ses Yusuf Shah, Kabir Dar and others 
as noticed above, conclusively establish- 
es that the accident took place due to 
rash and negligent driving of the truck 
by -ts driver. These eye witnesses were 
not at all challenged, on this aspect of 
the case during cross-examination and 
their testimony inspires confidence. From 
their evidence, it emerges that Rahim 
Shaheer had been run over by the truck 
and that he died due. to- the injuries re- 
ceived by him in the accident. No re- 
buttal whatsoever of the evidence led by 
the claimant was given by the insurance 
company, The fact that the accident 
took: place on the main road, opposite a 
garden, and the truck ran over the de- 
ceased, whose body had to be pulled 
out from under the truck also lends cre- 
dence to the evidence led by the claim- 
ant about the manner in which the 
accident took place. It stands clearly 
established that the accident was caused 
by the rash and negligent driving of the 
truck by respondent No. 3. The state- 
ment of Shri G. M. Paul SHO, is hardly 
of any consequence. He did not pro- 
duce either the final report nor did he 
disclose as to what investigation he had 
carried out or the names of the witnes- 
ses he had examined. His evidence. thus, 
does not create any dent in the evidence 
led by the claimant. As a matter of 
fact, instead of disproving the case -of 
the claimant, his. evidence lends cre- 
dence fo her case inasmuch .as he did 
not dispute that the accident in question 
had taken place on the date and . the 
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time alleged and that the deceased had 
died as a result of the accident. His 
bald assertion that the complainant had 


failed to establish the charge against 
the driver or it was a simple case af 
accident is wholly insufficient to dis- 


card the trustworthy testimony of the 
witnesses produced by the claimant, The 
Tribunal was, in the face of the evidence 
led befor2 it, perfectly right in deciding 
issue No. 3 m favour of the claimant 
and holding that the accident had been 
caused due to rash and negligent driving 
of the driver and also that. the death of 
the father of the claimant was caused as 
a result of that accident, Learned coun- 
sel, for the appellant has been unable 
to show any error in the finding arrived 
at by the Tribunal and for what I have 
said above. JT find no reason to take a 
different view either. The finding of the 
tribunal on issue No. 3 is therefore, con- 
firmed. 
ISSUE NO. 4 


60.. Findings. on this issue has been 
seriously assailed by learned counsel for 
the appellant and it is. argued that the 
method edopted by the Tribunal for 
assessing compensation was faulty and 
not proper.. 

61. In support of this issue, the evi- 
dence le by the claimant, as noticed 
above shows that the father of the 
claimant was, earning about Rs. 300/- 
PM at. the time of his death He 
was: about 31 years of age. at. 
that time The evidence also reveals 
that the deceased was. a healthy man and 
was not suffering from any ailment and 


but for the aecident had reasonable 
chances to live a long life. The Tribu- 
nal awarded Rs; 50,000/- as compensa- 


tion to the claimant. Ip, the opinion of 
the Tribunal, for at least 15 years more 
the deceased would. have lived and earn- 
ed. at the rate of Rs. 300/— PM and thus, 
the claimant. had: beem put to a loss of 
Rs.. (300: = 12. x 15) = Rs. 54000/- by the 
death of her father. Since, the claim- 
ant had herself claimed only Rupees 
50,000/— therefore, the same was award- 
ed. to her even though her loss was as- 
sessed at Rs. 54,000/-.. - 

62. Mr. Chakku, learned’ counsel for 
the appellant, has urged that the Tri- 
bunal applied wrong: principles in deter- 
mining the compensation, inasmuch 
as it failed te work out the monthly de- 
pendency of the family to assess the 
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loss of the claimant. Ft ig pointed out that 
Rs. 300/- P.M. was not the loss of the 
claimant because the deceased must 
have been spending some amount on his 
own upkeep also. It is also urged that 
the Tribunal should have taken into 
account the effect of accelerated payment 
and made some deduction on that ac- 
count. To me there appears to be con- 
siderable force in the submissions of Mr. 
Chakku and for what shall follow. I am 
of the opinion that the Tribunal had 
misdirected itself while assessing the 
just and fair compensation. 


63. Indeed for assessing compensa- 
tion, no rigid formula can be laid down 
and each and every case depends upon 
a number of factors peculiar to the life 
and circumstances of the family con- 
cerned. However, Courts have from 
time to time held that the compensation 
should be, ‘just and fair’ and that 
it. should not be a windfall. Some guide- 
lines were prescribed by this Court. In 
State of Jammu and Kashmir v, Pushpa 
Devi, 1979 Acc CJ 403 where a Division 
Bench of this Court, comprising Mufti, 
J. (as his Lordship the Acting Chief Jus- 
tice then was) and myself while dealing 
with the principles which should govern 
the working out of the amount of com- 
pensation gave the following illustrative 
guidelines :— 


“A principle which has generally been 
accepted by most of the Courts in India, 
including the Apex court, for ` working 
out the amount of compensation is to 
ascertain the annual income of the de- 
ceased, after making allowance for the 
estimated amount which the deceased 
was spending on himself during his life- 
time and then capitalising the same by 
multiplying that amount by number of 
years of purchase of dependency, Out 
of that amount an allowance is made for 
any amount which the family of the 
deceased receives on account of the 
death of the deceased. The basic factor 
for working out compensation, which 
generally guides the Courts, is that the 
compensation must. be ‘just and fair’, 
The family of the deceased of course do 
not have to get a windfall or derive any 
undue benefit from the unfortunate 
death of the deceased, yet they are en- 
titled to at least receive so much of the 
amount which is essential for their up- 
keep and to meet other necessary ex- 
penses which, had’ the deceased been 
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alive would have been provided by him. 
These considerations assume very greal 
importance in cases where the deceased 
happens te be the sole bread earner of 
the family”. ; 


64. In Pushpa Devi’s case (supra; the 
deceased was about 35 years of age. He 
was earning about Rs. 176/- at the. time 
of his death. The Bench found thac the 
deceased must have been spending 
about Rs. 360/- PM out of his salary of 
Rs. 476/- PM on his - dependants. The 
Court accepted the evidence that the 
deceased would have continued to earn 
Rs. 476/- PM till his retirement at the 
age of 55 i. e, for the next 20 years. 
The basic figure was then worked out 
by this Court by adorting multiple . of 
20 (the gap between th= age at the time 
of death and the age- ol superannuation). 
The Court came to the conclusion that 
the loss to the depencants was (360 
12 x 20) = Rs. 86,400/-. Out: of this 
amount, the extent of zhe pecuniary be- 
nefits received by the Zamily of the de- 
ceased (according to the  evicence) 
amounting to Rs. 26,614/- were deducted. 
From the remainder, = further daduc- 
tion of 1/6th of the amount was made 
On account of accelerated lump sum pay- 
ment. Thus, the total compensation was 
worked out as Rs. 49905/- rounded up to 
Rs. 50,000/-. 

65. In the instant case, the deceased 
was 31 years of age on the date of his 
death. Though, keeping the mrmal 
life expectancy in the villages as 60 
years. the deceased might have lived for 
about 29 years more, he would have 
supported the claimant, his 6 years old 
daughter, for another 15 years only, fill 
she got married. He would have then 
spent some amount on her marriage also. 
Since, the claimant and her father were 
the only two persons m that family anc 
the deceased was the sole bread earner 
it would not be unrealistic to assume 
that the deceased must. have been spend- 
ing about Rs. 100/-- PM on his own main- 
tenance and the balance of Rs. 200/- from 
his earnings he must te spending on his 
daughter as well as saving some amount 
for her marriage. Therefore, for capita- 
lising the loss suffered by the cleimant 
in this case, the multcple of 15 for ar- 
riving at the basic figire should have 
been adopted. The amount of compen- 
sation would then worx out (200 x 12 x 
15) = Rs. 36,000/- out of this amount 
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deduction for accelerated limp sum 
payment at 1/6th was required to be 
made. So deducting Rs. 6000/- from 


Rs. 36000/- the compensation payable 
would come to Rs, 30,000/- and ‘that in 
my opinion would be the “fair and just” 
compensation to be paid to the claim- 
ant. I am conscious that in arriving at 
this figure, some amount of conjecture 
has crept in, but in a case Tike the pre- 
sent, as observed by the Supreme Court 
in C. K. Subramanita Iyer v, T. K, Nair, . 
1970 Ace CJ 110 : {AIR 1970 SC 376. 
para 14). 


“In assessing damages the Court must 
exclude all considerations of matter 
which rest in speculations, or fancy, 
though conjecture to some extent is in- 
evitable.” 


66. I, accordingly accept this appeal 
partially and reduce the amount of com- 
pensation from Rs, 30,000/- awarded by 
the Tribunal to Rs. 30,000/-. The claim- 


_ant shall also be entitled to receive in- 


terest at the rate of 6% on this amount 
from the date of the application till the 
realization of the awarded amount. 

67. The claimant ïs still as minor 
and her mother.has remarried. She is 
being looked after by her uncle Rehman 
Shaheer, I, therefore, consider it proper 
to direct that the sum of Rs.  30,000/- 
shall be deposited by her uncle,. Rehman 
Shaheer in the name of Saleema (minor) 
in fixed deposit with any Schedule Bank 
for a period of five years initially and, 
thereafter it shall be renewed from time 
to time till Saleema gets married. The 
amount of interest shall be withdrawn 
by her uncle, Rehman .Shaheer every 
month for meeting the expenses of 
Saleema. The entire amount of Rupees 
30,000/- shall be withdrawn by her uncle 
at the time of her marriage, and after 
meeting the necessary expenses.of mar- 
riage, the remaining amount shall be 
given. over to Saleema. 


68. Since, the appeal has. partially 
succeeded, I leave the parties to bear 
their own costs of this appeal. 

MUFTI BAHA-UD-DIN FAROOQI 
Actg, ©. J.:— I agree. 
KOTWAL, J.:— I also agree... 


Appeal partly allowed. 
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MUFTI BAHA-UD-DIN FAROOQI, 
C. J, I K. KOTWAL AND 
ca G. M. MIR, JJ. 
M/s Astral Traders, Petitioner v, M/s. 
Haji Mohammad Shaban Dar and others, 
Respondents. 


Civil Revn. No. 56 of 1977, 
1982.* 

Civil F. C. (5 of 1908), O. 43, R. 1 (x); 
0. 39, Rr. 1, 2, 4 and S. 2 (14) Ex 
parte ad interim injunction order is ap- 
pealable under O. 43, R. 1 (r) — ‘Order’, 
connotation of, AIR 1976 Mad 350, Dis- 
sented from, 


Per Kotwal, J.: Every order of ad in- 
terim injunction, whether ex parte or 
Otherwise, and whether made under 
R. 1, 2 or 4 of O. 39, is on the plain 
terms of cl. (r) of R. 1 of O., 43, appeal- 
able. There is no room for the argument 
that the appeal shall lie against only 
such ord2rs passed under these Rules, 
as have been passed after hearing both 
the partis, and nor is there any scope 
for the argument that Rules 1, 2 and 4 
of O. 39 postulate only those orders that 
are mace after hearing both the sides. 
AIR 1970 All 376; AIR 1973 Mad 258; 
AIR 1972 Him Pra 67; (1974) 2 Andh 
WR 17; AIR 1953 Hyd 138; AIR 1964 
Assam 81; AIR 1924 Pat 713 and AIR 
1976 Bom 222, Rel. on; AIR 1974 Kant 
63, Disting. (Paras 7, 12) 

It cannot be said that a decision of a 
court before it can be said to be an 
order as defined by 5. 2 (14), must be 
supported by reasons and made after 
hearing koth the sides. There is nothing 
in the language of this provision to 
warrant such an inference. S. 2 (14) de- 
fines order as “the formal expression of 
any decision of any civil court which is 
not a decree”. The expression “formal 
expression” occurs in Cl, (2) of S. 2 also. 
It ‘must, therefore, be presumed to con- 
vey the same meaning in both the 
Clauses, just as a decree is not to con- 
tain any reasons and need not be neces- 
sarily passed after hearing both the 
sides, and order need not also contain 
any reascns for the decision which it is 
meant to convey, and nor need it neces- 
sarily be made after hearing both the 
sides, An ex parte order is as good an 
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order to attract the provisions of O. 43, 
R. 1 (r), as an order passed after hear- 
ing both the sides, Failure to state rea- 
sons for it can be no doubt a good 
ground for oversetting an order in ap- 
peal, but surely such failure cannot 
render the order non-appealable. The 
language of O. 43, R. 1 (r) lg too wide 
and distinct not to admit of any inter- 
pretation that its provisions would be 
attracted to only that order which has 
been passed by the court after hearing 
both the parties and contains reasons for 


the decision sought to be conveyed 
through it, AIR 1976 Mad 350, Dissented 
from. (Para 10) 


Per Mufti Baha-ud-Din Farooqi, Act- 
ing C. J. and Mir, J.: An ex parte ad 
interim injunction is as much appealable 
as an order of temporary injunction 
passed after hearing both the parties. 
But it would be in the fitness of things 
if, ag a matter of practice, the appellate 
court refuses to entertain an appeal di- 
rected against an ad interim injunction 
So long as the aggrieved party has not 
approached the trial court for its vaca- 
tion. The appellate court or for that 
matter, the trial court is not expected 
to write a detailed and lengthy judgment 
while passing an order of temporary in- 
junction, but it does not follow that the 
order should be non-speaking howso- 
ever, brief and short it might be Jt 
should demonstrate that the court has 
applied its mind and found that princi- 
ples governing the grant of temporary 
injunction are satisfied by the facts and 
circumstances of the case. (Paras 14, 15) 
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S. Y. Kaul and J. L. Choudhry, for 
Petitioner; K. N. Raina, for Respondents. 

KOTWAL, J.:— This revision petition 
which should have been normally heard 
by a single Judge is before the Full 
Bench on a reference made to it by one 
of us, namely, Hon’ble the Acting Chief 
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Justice, Necessity to make the reference 
arose because of the cleavage in jucicial 
opinion on the point as to whether an 
ex parte ad interim injunction crder 
issued under R. 1 or R 2 of O. 39 of 
the Code of Civil Procedure is appeal- 
able under O, 43, R. 1 (r) of the Code. 


2. The petitioner brought a suit for 
declaration to the effect that it eslone 
was entitled to use for vehicular traffic 
the road leading to Compartments Nos. 
28 (b) and 29 (c) Bonier, with a ccnse- 
quential relief of permanent injunction 
restraining the responcents from tsing 
that road for vehicular traffic. Along- 
side, an 
Rr. 1 and 2 of O. 39 for an ad interim 
injunction restraining the responcents 
from plying their vehicies on this road. 
Sub-Judge, Baramulla, in whose court 
the suit was filed, passec an ex parte ad 
interim injunction order in these terms: 


“I have heard the learned counsel for 
the plaintiff applicant, perused the docu- 
ments such as payments made by him 
to different landowners to use the and 
for path and also perused the clause 25 
of the agreement deed, The applicetion 
is also supported by an affidavit, Issue 
notice to other party meanwhile issue 
temporary injunction as prayed for. The 
Order shall be subject {fo objections of 
the other side. Put up the case on due 
date.” 


3. The respondents, instead of filing 
objections, challenged the aforesaid ozder 
in an appeal before District Judge, Bara- 
mulla, who on hearing soth the parties, 
accepted the same by passing a meticu- 
lously lengthy and detailed order, the 
operative part whereof reads as under: 
discussed above in 
paras 13 and 20 that there was no mate- 


rial available with the trial court on the- 


basis of which the impugned order could 
be justified. The order as such is liable 
to be set aside and I sət it aside and 
remand the case back to the trial court 
with this direction that it will allow the 
parties to produce such documents, in a 
legal manner, on which they rely, ob- 
tain the written statement of the deen- 
dant, hear the parties afresh and then 
see whether on the guidelines indicated 
in para 21 above a case for grant of 
temporary injunction in terms of the 
prayer is made out or not......... ” 


4. This order has been assailed by the 
firstly, that 


petitioner on the grounds : 
the District Judge had no jurisdictior to 
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pass it, as no appeal lay against an ex 
parte ad interim injunction ordér passed 
by a court in exercise of its powers un- 
der R. 1 or R. 2 of O. 39; and secondly 
that he erred in disposing of the appeal 
by writing a much too detailed and 
lengthy judgment, containing observa- 
fions that tend to determine the rights 
of the parties before the suit is actually 
tried. When this revision petition came 
up for hearing before Hon’ble the Act- 
ing Chief Justice, reliance on behalf of 
the petitioner was placed upon a Bench 
decision ‘o? the Madras High Court in. 
Abdul Shukoor Sahib v. Umachander, 
AIR 1976 Mad 350, wherein it has been 
held that no appeal les under O, 43, 
R, 1 (r) against an ex parte ad interim 
injunction order issued under R. 1 or 
R. 2 of O. 39, Since the view taken in 
this authority ran counter to the view 
taken by a number of other High 


Courts, he deemed it necessary to refer 


the whole case to a Full Bench for an 
authoritative pronouncement. This is 
how the case is before us. 


3. In what circumstances temporary 
injunction may be issued, varied, set 
aside, or discharged and its disobedienre 
punished, is to be found out in Rr. 1 to 
4 of O, 39: though apart from these pro- 
visions, temporary injunction may also 
be issued by the court in exercise of its 
inherent powers u/s. 151, C. P. C. where 
the case is not covered by Rr. I and 2. 
(Manohar Lal Chopra v. Rai Bahadur 
Rao Raja Seth Hiralal, AIR 1962 SC 
027). Whereas under Cl. (r) of R. 1 in- 
junction may be issued where the pro- 
perty in dispute is in danger of being 
wasted, damaged or alienated by any 
party to the suit, whether plaintiff oar 
defendant, Cl. (b) empowers the court 
to restrain the defendant from removing 
or disposing of the property, whether 
subject matter of the dispute or not. 
where he intends or even threatens to 
remove or dispose of it with a view to 
defrauding his creditors. Rule 2 enables 
the court to grant temporary injunction 
against a defendant with a view to re- 
straining him from committing a breach 
of contract or other injury of any kind 
Under both these Rules injunction may 
be issued either till further orders or 
till the final disposal of the suit, Rule 3 
enjoins upon the court to give a notice 
of the application to the opposite party 
before issuing a temporary injunction, 


but at the same time it gives it a dis- 


cretion to dispense with the same, where 
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it is, satisfied: that the resultemmt delay im 
serving the notice would defeat the very 
objeck ef the infunctiom. Rule 4 em- 
powers: if tœ discharge. vary ar set aside 
the imjurectiom ender issued iy it, if am 
applicatiem is made. tm that effect by the 
party dissalisfiedi with it. 


&. From a combined. reading of these 
Rules it alearly emerges. that. a temporary 
injunction may be issued: hy a. court 
either ex. parte, or after giving a notice 
ta the opposite party. It may alse be set 
aside, vanied,, ex discharged, by it at any 
time on. an. application. made to. that ef- 
fect by the party dissatisfied with it. 
Such an application. may be made, de- 
pending of course upon the facts andi 
circumstances. of each. case, either where 
the order has. been made ex parte, or 
where it has been made. after hearing 
both: the parties, But, the fact. remains 
that the. court is not powerless. fo make 
an. ex. parte. order of ad. interim. injunec- 
tion. 


7. Every order of ad interim injunc- 
tion, whether ex. parte er atherwise, and 
whether: made under R. L, 2 on 4 of 
©. 39) is on the plain terms, of Cl. (r) 
of R, L of O. 43, appealable. There is 
no room. for the argument thai. the ap- 
peal shall. lie against. only such orders 
passed under these Rules, ag, have bheem 
passed. after hearing’ both the parties, 
andi nor is there: any scape for the argu- 
ment tirat Rules L, 2. and. 4 of Q. 39 
postulate: only; these erdezs, that are 
made after hearing both the sides To 
Say so; would tantamount to reading 
something hetween the lines. This is the 
view taken by mast of the High Counts 
in. the: country, with. which IL am in re- 
spectful. agreement, (Zila Parishad, Bue 
daun vw. B.. R.. Sharma, ATR. 1970 All 376 
(FB), Mangai: Achi v. Asokan, AIR, 1973 
Mad 258, Raj Kumari Suri w, Prem Lak 
Dhiman, AIR. 1972. Him Pra 67, Andhra 
University v. P. V. Raju (8974, 2 Andh 
WR 17, Dewasahayam v. Arunsukham, 
ATR. 1953, Trav Co, 240, Ramulu vw.. Ganga 
Ram, AIR. 1953, Hyd 138, United Club 
w. Nowgong, Football, Assaciation of Now- 
gong, ALR 1964 Assam: 8i,, Shyam. Rehani 
Singh v: Biseswar Dayal, AIR 1924. Pat 
713, ana Sk, Jusa. v. Ganpat, Dagdu. Gir&, 
AIR. 1976: Bom 222). 


& A eontrary view has; however; beem 
takem by the Madras: High Court im AIR. 
1976 Madi 350! (Supra). Im this case the 
ex parte ad interim imjumction order 
read as. follows: : 
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“Am mrterim in iunction and notice by 
20-12-1975. 

S. The Divisior: Bench overruling its 
earlier single Ben ch decision taking a 
contrary view in AIR 1973 Mad 258 
(supra) held that no appeal lay against 
the said order under O. 43, R. I (©). For 
this, the learned Judges gave three rea- 
sons : one, that an order under R. I or 
R. 2 of Q. 39 against which an appeal 
may lie under ©. 43 (1) (r) has to an- 
swer the definition of the expression 
“order” contained in S. 2 44) C. P. C. 
and therefare, must be a forma. expres- 
sion. of the decision of the court sup- 
ported by reasons that has been passed 
after hearing bota the sides; two, that 
such an. interpretation would help in 
avoiding conflict in judicial decisions, 
that is, likely to arise in case the two 
remedies ie, ene of appeal under O. 43, 
R. bk (rr), and the other of application 
under O., 39, R. 4 are held to exist con- 
currently; and three, that it would tend 
to serve the principle of stare decisis, et 
nom movere quieta as this was the view 
that had been consistently taken by the 
High Court of Madras for more or less 
five decades. 


10. With utmost respect to the learn- 
ed Judges, L am unable to subscribe to 
the view that a decision of a court be- 
fore it can be said to be an order as 
defined by S. 2 (14), must be supported 
by reasons and made after hearing both 
the sides. There is nothing In the lan- 


guage of this provision to warrant suchi 


an inference. Ssction 2 (14) defines! 
order as “the formal expression of any 
decision of any civil court which is not 
a decree”. The ‘expression “formal ex- 
pression” occurs in Cl. (2) of S. 2 also. 
Tt must, therefore, be presumed to con- 
vey the same meaning in both the 
Clauses. Just as a decree is not to con- 
faim any reasons and need not be neces- 
sarily passed after hearing both thei 
sides, am order need not also contain| 
any reasons for the decision which it is 


meant to convey, and nor need it a 


sarily be made after hearing both the 
sides, Am ex parte order is as good an 
order to attract the provisions of O. 43, 
R. 1 (ð, as an order passed after hear- 
ing both the sides, Failure to state rea- 
sons for it can be no doubt a Rood) 
ground for oversetting an order In ap- 
peal, but surely such failure cannot! 
render the order non-appealable. If the! 


intention of the Legislature were to! 


make only such orders appealable as! 
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were passed after hearing both the sides, 
then nothing could hare prevented it 
from saying so in clear and unequivocal 
terms, The language ot O. 43, R. 1 @) 
is too wide and distinct not to admit of 
lany interpretation, that .its grovisinns 
;would be attracted to caly that onder 
‘which has ‘been passed. by the court 
after hearing both the parties and cem- 
ee reasons for the decision sought to 
be conveyed through it. 

11, Reliance was alse placed an 
a single Bench decision of the Karmataka 
High Court in Midche Linge Gowda wv. 
Channamma, AIR 1974 Xant 63, Ths is 


however, a case, clearly distinguishable 
on facts. The trial court in this case, 
even after hearing both sides, had mot 


proceeded to pass an ocder granting of 
refusing ad interim injunction, but had 
merely deferred its decision to grant ar 
not to grant the same Ð a duture date 
at the same time directing the parties to 
maintain status quo in che meantime. ft 
was held that such an crder did not fall 
within the purview of R, i ef O, 39 and 
was consequently not appealable under 
O., 43, R. 1 (9... 

12. Nor do I feel inchmed to piwe such 
a restricted meaning to the expressam 
‘erder” because as opined by the leam- 
ed Judges, a wider meaning would lead 
to conflict in judicial- derisions. "The deci- 
sion of the trial court under O. 39, BR. 4 
being also -open to question im appeal 
under ©. 43, R. 1 (),. there would in- 
deed be no such conflict The canriict, 
if any, would be short-lived The third 
reason has no relevance in the present 
case, for it has not beer brenght to omr 
notice that this couri top bas consisi=nt- 
iy taken the view that an ex parte ad 
interim injunction order is not appeal- 
able under O. 43, R. 1 (r). For all that 
as been stated heretofcre, my answer 
to- the question woulal be that ar ex 
parte ad interim injunction order is ap- 
pealable under O, 43, E&E a (r) Viewed 
thus, ithe appeal taken by the respon- 
dent from the ex parte ad interim in- 
junction order passed br the rial So 
was clearly maintainable 

13. The plaintiff or defendant BET 
temporary injunction has to:establish a 
prima facie case in his favour which 
merely means that he tas to show that 
a serious question is to be tried at the 
hearing and there is material which pro- 
babilises’.the success of this case. Smme 
ad interim ‘injunction is by and large 
sought at the initial] stage of the suit 
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when the main issués in wt ane wet tp 
be tried om taking evidence, the court 
has to be cautious in examining these 
issues amd offering mts comments on tthe 
merits of the case. At tthat stage they — 
are mot supposed to examine the merits 
of the ease too closely or too motnutely. 
Such a course always imheres the danger 
of pmejadging or moisjudgme the cuse 
and meakims observations that mey 
prejudice the parties in the iong mem. 
it i smppesed to marely take a general 
whew of bhe case judgme its apparent 
strength amd weakmess, The fearned Dis- 
trict Judge, there can be mo manner af 
doubt, has taken a doo minute mew of 
tbe case whioh was mot called for at all. 
He has disposed wf dhe appeal in a manr- 
mer æ if he was sitting in appeal against 
ihe decree of tthe dmial count passed at 
the conclusion af the tnial of the suit it 
self, Be thet as mt may, simne the das mat 
given bis awn opinion as to whether or 
ot the resnondent is entitled to the in- 
Junction prayed for, but has merely r2- 
mandei the case. ġo. the imial court Jeav- 
ing mt alane to take a darsion whether 
or mot to grant ad interim injunction on 
neaappraiseal of the materal that may he 
placed ibefore, iit, dmcluding the written 
statements ko ibe fied by. the defendants, 
XT see mo good ground to overset this 
onder, Sufice it . ho say dhat the nial 
court shall decide the issue of ad intenim 
injunction, keeping in view the jninc- 
ples stated above. With these obsena- 
tions, the revision petition is dismissed, 
but in -the cimaumstances of the case, 
without any order :as to costs. l 


MUFE — BAHA-UD-FIN FAROOG, 

Acting C. J.+— i4. I am inclined to 
agree with the view expressed by TERY] 
learnad brother that an ex parte ad in- 
terim injunction is as much appealable 
as an order of temporary injunction 
passed after ‘hearing ‘both the parties, 
But in Try opinion ‘it would “be ‘in the fit- 
ness of things if, as a matter of :practice 
the appellate tourt refuses to entertain 
an appeal cirected against an ad interim 
injunction so Jone as the aggriexed party 
has not approached ‘the trial conrt for 
its vacation, I say so on the twin 
grounds; firstly, dhat an order massed 
after heaning the parties would natural- 
ly be passed upon the material and ctata 
Placed on the file by -either party and, 
secondly, aecause such -arder would 
provide . the appellate count dhe benefit 
of tthe views expressed by the ‘trial court 
in the matter, howsoever brief and cryp- 
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tic such views might be. On the other 
hand if an appeal against an ex parte 
order of injunction is entertained, the 
aggrieved party would necessarily de- 
mand that it should be allowed to place 
on record the material that it seeks to 
rely upon and this would naturally turn 
the app2llate court into the trial court 
and, moreover, the appellate court would 
not be able to guess as to what the 
opinion of the trial court would be if 
such material were placed before it. 
That much about the first ground of ob- 
fection raised by the learned counsel 
for .the petitioner. 

15. Coming to the second point, I do 
agree with my learned brother that the 
appellate court or for that matter, the 
trial court is not expected to write a 
detailed and lengthy judgment while 
passing an order of temporary injunc- 
tion, but it does not follow and, I think, 
my learned brother does not mean to 
suggest, that the order should be non- 
speaking howsoever, brief and short it 
might be, It should demonstrate that the 
court has applied its mind and found 
that principles governing the grant of 
temporery injunction are satisfied by 
the facts and circumstances of the case. 

16. With these observations I agree 
with the order proposed by my learned 
brother directing that the revision peti- 
tion be dismissed, without any order as 
to costs 

MIR, J. :— 
A.C. J 


I agree with Hon'ble 


Petition dismissed. 
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Mst. Sundri and others, Petitioners v. 
Dy. Custodian, Evacuee Property and 
others, Respondents. 

Writ Petn, No. 67 of 1973, 
1981. 

(A) Constitution of India, Art. 226 — 
J. and K. Evacuees’ (Administration of 


*In this case the Judges of the Full 
Benck differ in their views, The majo- 
rity view is taken by Anand and 

` Mir, JJ. and the minority view by 
Faroogi, Actg. C. J. The judgments 
are printed in the order in which they 
are given in the Certified Copy. . 
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Property Act (2006), Ss. 30 and 30A — 
Order of Custodian in revision — Writ 
petition against — Aggrieved parties: — 
Alternative remedy under Act held .was 
not. a bar. 


Per Majority, ` Farooqi, Acting C. J. 
contra: When an order is made by the 
Custodian in exercise of his  revisional 
jurisdiction under S. 30 of the Act, per- 
sons who are not parties before the 
Custodian but aggrieved by the order 
have no alternative remedy under S. 30 


of the Act, Therefore, a writ petition 
challenging the PERRI is maintainable. 
(Para 36) 


The EE TE conferred the right of 
appeal under Sec. 30 (1) to “any person 
aggrieved” but 'in sub-section (4) of 
S. 30 no such rider was placed on the 


right’ of a person to move in revision. The 


expression used' in sub-section (4) is 
“an application made to him in this be- 
half’ and this expression would imply 
that the legislature did not restrict the 
exercise of that :right to only an “ag- 
grieved person”. ! The right of revision 
was conferred on all such persons who 
were affected by’ the order. Since, the 
legislature itself caused differentiation 
between who can file an appeal and who 
can file a review, revision it would not 
be proper to read the limitation of sub- 
sec, (1) into sub-sec, (4) also. This “is 
more so because ‘the revisional authority 
could revise or review the order suo 
motu also, Thus, a person to invoke the 
revisional jurisdiction under sub-sec. (4) 
of 'S. 30, need not be a party before the 
authorities below and he can maintain 
the revision if: he is affected by the 
order sought to! be revised. However, 
S. 3 (4) Second i Proviso enacts that if 
either the Custodian General or the 
Custodian has taken action under sub- 
sec. (4) no second revision shall lie be- 
fore the concerned authority, In the in- 
stant case the impugned order was pass- 
ed by the Custodian in exercise of his 
revisional jurisdiction under sub-sec. (4) 
of S. 30 of the ‘Act, Therefore, keeping 
in view the bar placed by the second 
proviso to sub-sec. (4) it is manifest that 
the second revision would not be com- 
petent under S. 330 (4) and as such the 
petitioners could inot file-a second revi- 
sion before the Custodian under Sec, 30 
of the Act. E ` (Paras 20, 21) 

A bare reading of S. 30-A' as intro- 
duced by Act Noi 23 of 2007 would show 
that’ the Custodian General- has béen 


conferred. with the!: powers of. révision - 


è 
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from an order passed by the Custodian 
` and as such though ths petitioners could 
not file a second revision before the 
Custodian, there was no bar on their 
invoking the revisional 
the Custodian General, However, it is 
well settled that the existence of an 
alternative remedy is not an absolute 
bar to the maintainability of a writ peti- 
tion and considering the facts and cir- 
cumstances of the case, the petitioners 
who were condemned unheard by the 
' Custodian, cannot be non-suited on the 
ground that they Ład an alternate 
remedy, more so at a late stage when 
the writ petition was pending in the 
High Court for more than seven years. 


| (Paza 24) 
Mufti, Acting C J. .- (Minority 
view) :— Provisions of S, 30 (4) and 


5. 30-A overlap and either provision be- 
comes superfluous. This is what the leg- 
islature could not have intended, It 
necessarily follows that the two provi- 
sions operate in different spheres, So 
viewed, the operation of sub-sec, °4) of 
S. 30 must be limited to the cases aris- 
ing under Ss. 8, 14 end 25 of the Act 
while the operation of S. 30-A mtst be 
confined to cases othe> than those fall- 
ing under the said sections, A fortiori 
the right to review granted by sub-sec- 
tion (5) of Sec. 30 musz be limited -o the 
cases falling under Ss. 8, 14 and 25 of 
the Act, It is not possible to confine the 
expression "aggrieved person” in a 
straight jacket. Its scope and meaning is 
variable depending upon the facts and 
circumstances of each case and relevant 
provisions of law. Broadly speaking. the 
test for determining wether a person is 
an aggrieved person would be, whether 
he has any interest in the subject mat- 
ter of the proceedings and whethe- he 
has been prejudicially affected by the 
order or judgment complained of, Ap- 
plying this test to the case in hand, a 
person would be legally competent to 
invoke the revisional -urisdiction under 
Sub-sec. (4) of S. 30 end so also under 
S, 30-A if he has ary interest in the 
evacuee property, whch is the subject 
matter of the proceedings and, moreover, 
if he is prejudicially affected by the 
fudgment or order complained of, ir- 
respective of the fact whether he was 
a party to the proceedings or was treat- 
ed as such or is the legal representative 
of a party or a persor claiming under 
him, Applying the test it must be held 
1982 J. & K/9 XI G—25-A 
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that the petitioners who were transferees 
were the ‘persons aggrieved’ and legally 
competent to maintain a revision against 
the order before the Custodian General 
under sub-sec, (4) of S. 30 of the Act 
notwithstanding the fact that they. were 
not impleaded as parties to the proceed= 
ings taken by the Custodian. 
(Paras 3, 4, 5) 
(B) J, and K. Evacuee’s (Administra- 
tion of Property) Act (6 of 2006), Ss. 39 
(2) (a) and 30 — R. 27 (9) framed under 
S. 39 — Order of Custodian in revision 
— R. 27 (a) authorising taking of addi- 
tional evidence in deciding revision — 
Rule is not beyond rule making auth- 
ority, (Constitution of. India, Art, 246). 


Per Majority, Mufti, Acting C. J. 
contra: Rule 27 (9) which authorises the 
Custodian to take additional evidence 
while deciding a revision is not beyond ~ 
the rule making power of the Govern- 
ment as authorised by S. 39 (2) (a) of 
the Act, (Para 36) 


- Section 39 (1) of the Act empowers the 


Government, by notification in the offi- 
clal gazette, to make rules ‘to carry out 
the purpose of this Act’, Since, the hear- 
ing of appeals and revisions is one of 
the purposes prescribed in the Act itself, 
it. can safely be said that the Act has 
authorised the Govt, to make rules with 


- regard ta the hearing and disposal of 


appeals and revisions, So far as sub- 
sec. (2). of S. 39 is concerned, it opens 
with the word “In particular and with- 
out prejudice to generality of the fore- 
going power such rules may provide for 
all or any of the following matters, 
namely”, This expression clearly shows 
that sub-sec. (2) is subject to the gen- 
erality contained in sub-sec, (1) of S. 39 
of Act and does not control sub-sec. (1). 
In that view of the matter it would be 
manifest that the enacting of clause (9) 
of R. 27 was within the competence of 
the rule making authority for the hear- 
ing of appeals and revisions which un- 
doubtedly would be to carry out the 
(Paras 27, 28) 


Further, in S. 30 (4) as well as under 
S. 30A the revisional jurisdiction of the 
Custodian or the Custolian General ex- 
tends to satisfy himself ‘tas to the legal- 
ity or propriety of any order passed”, 
Once the authority has the jurisdiction 
to go into the ‘propriety’ of an order 
passed, it would imply that he has the 
jurisdiction to re-examine both, the 
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questions of law as well as of fact. It 
cannot be disputed that an authority 
which has the jurisdiction to go into 
question of fact would have the power 
to record evidence as well as additional 
evidence, if need arises, The revisional 
_ powers cf the Custodian and the Custo- 
dian Gereral under the Act are as wide 
as the aopellate powers: and in any 
event much wider than the revisional 
powers of the court under S. 115, C.P.C. 
AIR 1962 J & K 1 (FB), Approved; AIR 
1966 SC 573, Distinguished, © (Para 29) 


The revisional authority has to go both 
into questions of law as well as fact 
and ther2fore it would embrace within 
its ambit, the power to take additional 
evidence. For these. additional reasons 
also it must be held that sub-rule (9) of 
Rule 27 is not beyond the Rule making 
power o2 the Government. (Para 32) 


Faroogi, Acting ©, J. (Minority view) 
me Secticn 30 provides for the right to 


appeal, review and revision in respect of. 


Cases arising under Ss. 8, 12 and 25 of 
the Act while S. 30-A provides for the 
revisions in respect of other cases, The 
right tc appeal and the discretionary 
remedy of revision in respect of cases 
arising tnder Ss. 8, 12 and 25 has been 
provided side by side, whereas in re- 
spect of other cases there is no right to 
appeal and the only remedy provided is 
the discretionary remedy by way of re- 
vision. Vhen that is so, it will be rea- 
sonable to assume that the legislature 
has accepted the well known distinction 
between the appellate jurisdiction and 
the revisional jurisdiction and-tried to 
maintain the same while making provi- 
sions for the creation of the said juris- 
diction under the Act. In this view 
while it may be competent for an appel- 
late authority to make a fresh enquiry 
and determine the matter in dispute on 


merits, that would not be so in so far 


as the revisional authority is concerned. 
Therefor2, it necessarily follows that 
sub-rule (9) of R. 27 is ultra vires Sec- 


tions 30 and 30-A of the Act in so far 


as it provides for the power of revisional 
authority to admit additional evidence. 
(Paras 8, 9) 


_ In the instant case the petitioners were 
transferees of certain properties and 
were vitally interested in the result of 
the revision. They had obtained register- 
ed sale deeds. The order of the Custo- 
dian purported to deprive them of their 
title, Accordingly it was incumbent upon 
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the Custodian to give them notice and. 


opportunity to be' heard before passing 
“he impugned ordar, In not doing so, 
he has manifestly violated the principles 
of natural justice, Where that is- so, the 
alternate remedy would not stand as a 
bar to the maintainability of the writ 
petition under Art,' 226 of the Constitu- 


tion. Therefore even if the peti- 
tioners had an! alternate remedy 
by way of revision, that would 


not stand in their way in the present 
petition, The order: was liable to be set 
aside on the ground: that it violates the 
principles of natural justice. Moreover, 
fhe Custodian acted upon the additional 
evidence which he! could not do, ir- 
respective of the “act whether or not 
the petitioners hed appeared to oppose 
fhe revision. | (Para 11) 
Referred.: , Chronological Paras 
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view) :— I regret 'I cannot agree wholly 
with the views expressed by my learn- 
ed brother Anand,' J, I shall elaborate 


. on this in the lines! that follow. The facts 


are fully stated in ithe judgment of bro- 
“her Anand. It will be enough if only 
-he salient facts are stated, The dispute 
Sertains to some land which was declar- 
ed to be evacuee [property on the pre-~ 
mises that it was the proprietary land 
of one, Begum Shair Mohammad, eva- 
ecuee. On application, the Dy. Custodian 
released the land in favour of two per- 
sons namely, Ismail Bhat and Sultan 
Shat under S. §' of the Evacuee Pro- 
erty Act. The ‘Dy. Custodian agreed 
with the applicant's contention that they 
were the: owners and that Begum Shair 
Mohammad was only a mortgagee with 
Dossession under them. The Dy. Custo- 
Jian ordered the release in favour of 
Sultan Bhat and Ismail Bhat upon their 
depositing Rs. 200 being the mortgage 
money, Ismail Bhat and Sultan Bhat 
sold the land after it was released in 
their favour, The Jand came to be own- 
ad by the petitioners as purchasers. The 
Sustodian, however, 
zord and, being o2 the opinion, that the 
arder was not justified set aside the 
same but without any notice to the 
vendees, In the course of the proceed- 


called for the re~ 


Å 
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ings, the Custodian even recorded soma 
evidence behind the back of the peti- 
tioners. The petitioners filed a writ peti- 
tion challenging the order as void, ilv 
legal and without jurisdiction. The peti- 
tion came to be hearc by a learned sin- 
gle Judge who raised two qusstions 
mentioned in the beginning of his judg- 
ment by Anand, J. ard referred tne en- 
tire case for hearing and disposal b7 
Full Bench, 


2. In order to appreciate and deter- 


“mine the points arisirg in this case, it 


is necessary, in the first instance, fo 
read the relevant previsions of the Aci 
and the rules made thereunder. Sec- 
tion 5 of the Act deals. with the westing 
of the evacuee property in the Iusto- 
dian and provides thet subject to the 
provisions of this Ac: all evacuee pro- 
perty situated in the State shall be 
deemed to have been vested in the Cus- 
todian. Section 6 enakles the Custodian 
to notify the evacue2 property which 
has vested in him under. this Act. Sec- 
tion 7 deals with the power of Tusto- 
dian to take possession of eyacuee pro- 
perty vested in him and provides . thai 
if any person in possession of ar. eva- 
cuee property refuses or fails on d2mand 
to surrender possession thereof to the 


Custodian or to any person duly auth- 


orised by him, the Tustodian mzy use 
such force as is necessary, for taking 
possession of such property. Section 3 
deals with the claims 2y interested per- 
sons and provides : 


“8. Claim by interested persons, == 
(1) Any person claiming any right tc, 
or interest. in, any property, which has 
been notified under S. 6 as evacuee pro- 
perty, or in respect cf which a demand 
requiring surrender of possession has 
been made by the Custodian, may prefer 
a claim to the Custocian on the ground 
that, -—— 

(a) the property is not 
perty; or . 

‘(b) his interest in the property has 
not been affected by the provisions of 
this Act, 

2, Any claim under sub-sec, (1 shall 
be preferred by an application mada 
within thirty days from the date on 
which the notification was issued or tha 
demand requiring surrender of posses- 
sion was made by the Custodian; 

Provided that the Custodian mzy, for 
sufficient reasons to be recorded, enter- 
tain the application eyen if it is mad= 


evacuee pro- 


after the expiry of the aforesaid v erioc, 
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3. On receiving an application under 
sub-sec, (2), the Custodian shall hold a 
Summary inquiry in the prescribed man- 
ner, take such evidence as may be pro- 
duced ani pass an order, stating the 
reasons therefor, either rejecting the 
application or allowing it wholly or in 
part,” 

Section 3) provides for appeal, 
and revisions and reads thus :—— 

“30. Appeal, review and révision. — 
1. Any person aggrieved by an order 
made under S, 8, S, 14, or S. 25 may 
prefer an appeal — 

(a) to tae Cutodian, where the original 
order has been passed by a Deputy or 
an Assistant Custodian: 

(b) to the Custodian General, where 
the original or appellate order has been 
passed by the Custodian, an Additional 
Custodian or an authorised Dy, Custo- 
dian ; 

(c) to the High Court, against the 
order of the Custodian General: 

Provided that no appeal shall lie to 
the High Court against concurrent find- 
ing of the Custodian and the Custodian 
General, 

2. The appeal shall be presented in 
such mamer and within such time as 
may be prescribed, 


3. The Custodian to whom the appeal 
is preferred under clause (a) of sub-sec- 
tion (1), may dispose of it himself, or 
may make it over for disposal to an Ad- 
ditional Custodian or to a Deputy Cus- 
todian authorised by the Custodian in 
writing in this behalf (in this section 
referred to as the authorised Deputy 
Custodian) : 

Provided that no appeal from an order 
of a Deputy Custodian shall be made 
over for disposal to the authorised 
Deputy Custodian. 

4. The Cutodian General, Custodian, 


review 


Additional Custodian or authorised 
Deputy Custodian may, at any time, 


either on his own motion or on applica- 
tion made to him in this behalf, call 
for the record of any proceeding under 
this Act which is pending before, or has 
been disposed of, by an officer subordi- 
nate to him, for the purpose of satisfy- 
ing himself as to the legality or -pro- 
priety of any order passed in the said 
proceeding and may pass such order in 
relation thereto as he thinks fit. 
Provided that the Custodian General, 
Custodian, the Additional Custodian or 
the authorised Deputy Custodian shall 
not under this sub-section pass an order 
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„revising or modifying any order affect- 
ing any person without giving such per- 
son a reasonable opportunity of being 
heard : 

Provided further that if one of the 
officers aforesaid takes action under this 
sub-section, it shall not be competent 
for any other officer to do so. 


5. The Custodian General, Custodian, 
Additional Custodian or authorised 
Deputy Custodian, but not a Deputy or 
an Assistant Custodian, may, after giv- 
ing notice to the parties concerned, re- 
view his own order, 

6, Subject to the foregoing provisions 
of this section, any order made by the 
Custodian General, Custodian, Addi-« 
tional Custodian, authorised Deputy Cus- 
todian, Deputy Custodian or Assistant 
Custodian shall be final and shall not 
be called in question in any court by 
way of a>dpeal or revision or in any ori- 
ginal suif, application or execution pro- 
ceeding.” 

Section 30-A also provides for revisions 
and says :— 

"30-A, Powers of Revision of Custo- 
Gian General, The Custodian General 
may at any time, either on his own mo- 
tionoron anapplication made to himin 
this beha_f, call for the record of any 
proceeding in which any Custodian has 
passed ar. order under the provisions of 
this Act for the purpose of satisfying 
Himself as to the legality or propriety of 
any such order and may pass such order 
in relation, thereto as he thinks fit. © 

Providei that the Custodian General 

shall not pass an. order under this sub- 
section prejudicial to any person with- 
out giving him a reasonable opportunity 
of being heard,” 
Sub-s€cticn (1) of S. 39 authorises the 
State Government to make rules to 
carry out the purposes of the Act, By 
sub-see, (2) it is provided :— 

“In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may provide for all or any 
of the following matters, namely :— 

(o) the form and the manner in which 
and the time within which appeals and 
applications for revision may be prefer- 
red under S. 30 and the fees payable in 
respect thereof :” | 
Rule 27 of the Rules framed under the 
Act is as follows :— 

"27, Appeal, review and revisions. —~ 
(1) All appeals under the Act shall, 
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when they lie'to the Custodian, be filed 
within thirty days of the date of the 
order appealed against and when they 
lie to the Custodian General or the High 
Court, within sixty days of such date, 

2. The petition or appeal shall be pre- 
sented in person or through a legal 
practitioner or a recognised agent, When 
tne appeal lies to the Custodian General, 
tne petition of appeal may be sent by 
rəgistered post. 

3. Every petition shall state sufficient- 
ly the grounds on which the order ap- 
pealed from is attacked and shall be ac- 
companied by a certified copy of such 
order unless the appellate authority dis- 
penses with such copy. 

4. Except as otherwise expressly pro- 
vided in the Act or in these rules, the 
procedure laid down in Order XLI of 
tne Civil Procedure Code shall, so far 
æ applicable apply to the hearing and 
the disposal of appeals under the Act, 


5. Any petition for revision when 
made to the Custodian shall ordinarily 
ke filed within thirty days of the order 
sought to be revised, while a petition 
for revision when made to the Custodian 
General shall ordinarily be made within 
sixty days of such date. The petition 
snall be presented in the same manner 
æ a petition of appeal when it is made 
tə the Custodian but it may. be sent by 
r2gistered post when made to the Cuso- 
dian General. The petition shall be ac- 
companied by a certified copy of the 
order sought to be revised and when 
made to the Custodian General by also 
a certified copy of the original order 
unless the appellate authority dispenses 
with the production of any such copy. 


6. An application for review of any 
order may be made within thirty days 
af the date of such order and shall be 
presented either in person or through a 
legal petitioner or a recognized agent. 

7, The provisions of Ss. 4, 5 and 12 
of the Jammu and Kashmir Limitation 
£ct, 1995 shall, so far as they are ap- 
tlicable, apply in computing the period 
of limitation provided in this rule, 

8. A notice of any appeal, revision or 
review may be given, in addition to the 
rersons concerned, to any other person 
who, in the opinion of the authority 
tearing the appeal, the revision or the 
review, may be interested in the same. 

9. Any authority hearing any appeal 
cr revision may admit additional evi- 
€ence before its final disposal or may 
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remand the case for admission of addi- 
tional evidence and report or for a fresh 
decision, as such auchority may deem 
fit.” 


3. We may now turn to Secs, 3) and 
30-A of the Act. It will be noticed that 
sub-sec, (1) of S. 30 provides for the 
right to appeal, The sight to appeal is. 
however, limited to cases arising under 
Ss. 8, 14 and 25 of the Act, Sub-sec. (4) 
provides for revisions while sub-sec. (5! 
provides for review. Sub-secs. (4) end (5) 
do not enumerate cases in which the 
remedy by way of revisions and review 
shall be available. 
their colour from sub-sec. (1) and are 
intended to be applizable to the cases 
arising under Ss, 8, 14 and 25 of the 
Act, and to no other zases, Section 30-A 
provides for revisions in cases other 
than those arising under Ss, 8, 14 and 
25 of the Act. Any cther view renders 
the provisions of S, 30 and S. 30-A ir- 
reconcilable, I say so because sub-~sec- 
tion (4) of S, 30 in terms confers powers 
on the Custodian General to revise an 
order passed by the Custodian, Addi- 
tional Custodian, Dy. Custodian o? As- 
sistant Custodian. Seztion 30-A enables 
the Custodian General to revise an order 
passed by any Custodian. By virtue of 
clause (b) of S, 2, the expression ‘Custo- 
dian’ has been defined to mean “the 
Custodian or Custodians for the State or 
part thereof and includes any Additional, 
Deputy or Assistant Custodian of Eva- 
cuee property appointed for the State or 
part thereof.” There is nothing im this 
section to make this definition inapplica~ 
ble, Thus, in effect, this section also con- 
fers on the Custodian General the 
powers to revise an order passed by a 
Custodian, Additional Custodian, Deputy 
Custodian or Assistant Custodian. So 
read, the provisions of sub-sec. (4) of 
Section 30 and the provisions of S. 30-A 
overlap and either provision becomes 
superfluous, This is what the legisla- 
ture could not have intended, It neces- 
sarily follows that the two provisions 
operate in different srheres. So viewed, 
the operation of sub-3ec, (4) of Sec. 30 
must be limited to tha cases arising un~ 
der Ss, 8, 14 and 25 of the Act while 
the operation of S. £0-A must be con- 
fined to cases other than those falling 
under the said sections. A forticri the 
right to review granted by sub-s2c, (5) 
of S. 30 must be limited to the cases 
i under Ss, 8, 14 and 25 of the 

ct, 


a 
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4. The question arises: who can ap- 
ply for revision? Neither sub-sec, (4) of 
S, 30 nor 5, 30-A enumerates the per- 
sons who can invoke the revisional jur- 
isdiction, It must be conceded as a gen- 
eral proposition of law that no person 
can apply for revision unless he is an 
aggrieved person, This- inevitably raises 
the question, who is an aggrieved per- 
son? It is not however possible to.confine 
the expression “aggrieved person” in a 
straight-jacket., Its scope and meaning 
is variable depending upon the facts and 
circumstar.ces of each case and relevant 
provisions of law. Broadly speaking, the 
test for determining whether a person is 
an aggrieved person would be, whether 
he has any interest in the subject mat- 
ter of the proceedings and whether he 
has been prejudicially affected by the 
order or judgment complained of. Ap- 
plying this test to the case in hand, a 
person would be legally competent to 
invoke the revisional jurisdiction under 
sub-seec, (4) of S. 30 and so also under 
S. 30-A if he has any interest in the 
evacuee property, which is the subject 
matter of the proceedings and, more- 
over, if he is prejudicially affected by 
the judgment or order complained of. 
irrespective of the fact whether he was 
a party to the proceedings or was treat- 
ed as such or is the legal representative 
‘ia a party or a person claiming under 


5. This brings me to the consideration 
of the question whether the petitioners 
had any remedy available to them 
against the order passed on revision by ` 
the Custodian, The order arose out of 
the proceedings under S. 8 of the Act. 
It was passed by the Custodian in exer- 
cise of his revisional jurisdiction under 
sub-sec, (4) of S. 30. By virtue of the 
original 
Custodian. the property had been releas- 
ed in favour of Sultan Bhat and Ismail 
Bhat under S, 8 of the Act. The peti- 
tioners were vendees under Sultan Bhat 
and Ismail Bhat, The Custodian revers- 
ed the order of the Assistanf Custodian 
releasing the property in favour of Sul- 
tan Bhat & Ismail Bhat and directed 
that the same shall continue fo be treat- 


ed as evacuee property, The petitioners 
had undoubtedly the privity of title and 
interest with Sultan Bhat and Ismail 
Bhat, They had substantial in- 
terest in the disputed property 
which had been acauirel by them 


order passed by the Assistant . 
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by sale from Sultan Bhat and Ismail 
Bhat. The order of the Custodian de- 
prives them of their title in the property. 
Applying the test, -set out above, they 
were surely the ‘persons aggrieved’ and 
legally ccmpetent to maintain a revision 
against the order before the Custodian 
General under sub-sec. (4) of Section 30 
of the Act notwithstanding the fact that 
they were not impleaded as parties to 
the proceedings taken by the Custodian. 
In this view, my reply to the first ques- 
tion set out in the beginning of the judg- 
ment of my learned brother shall be in 
the affirmative. 


-6 This brings me to the next ques- 
tion which is, whether the provisions of 
sub-rule (9) of Rule 27 of the rules made 
under the Act are beyond the rule-mak- 
ing power of the Government as autho- 
rised by Section 39 (2) (0) of the Act. 
The scope of the question in its present 
form is very much narrow and limited. 
Judged in this form, it is not difficult to 
determine it, By sub-rule (9) of Rule 
27. the appellate authority and, equally 
so, the revisional authority, is authorised 
to admit additional evidence itself or 
direct the admission of such additional 
evidence by the subordinate authority. 
This is definitely not a matter touching 
the “form and the manner in which, and 
the time within which, appeals and ap~ 
plications for revision may be preferred 
under Section 30 and the fee leviable in 
respect thereof.” So viewed, sub-rule (9) 
is beyond the scope of clause (o) of sub- 
. section (2) of Section 39, But this solu- 
tion does not touch even the fringe of 
the problem in the present case. The 
problem is whether an authority hearing 
revision under the Act can admit addi- 
tional evidence and decide the matter in 
dispute or. merit. Sub-rule (9) of Rule 27 
enables the revisional authority to do so. 
For the petitioners it has been contended 
that the rule is ultra vires the provisions 
of the Act, Accordingly the question that 
arises for consideration is whether sub- 
rule (9) of Rule 27 is ultra vires the Act 
in so far as it provides for the power of 
the revisional authority to admit addi- 
. tional evidence. This is how I would re- 
frame and deal with question No. 2. 


7. It is. obvious that the impugned 
provision will fall within the purposes of 
the Act only if Sections 30 and 30-A auth~ 
orise an authority hearing revision un- 
der the Act to make a fresh enquiry. 
This necessarily leads to the question 
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whether revisional jurisdiction ċonfer- 
rad by Sections 30 and 30-A enables the 
authority. concerned to make a fresh en- 
quiry after issuing a notice to the par- 
ties concerned and determine the matter 
im dispute on merits. Before dealing with 
this question it may be pointed out that 
there is ample authority of the Supreme 
Court for the view that appeal and revi- 
son are fundamentally different: each 
occupies a filed separate from the other. 
An appeal is continuation of the pro- 
ceedings and the appellate authority has 
power to review the evidence subject to 
the statutory limitations, if any, But in 
the case of revision, whatever other 
powers the revisional authority may 
have, it has no power to review the evi- 
d2nce unless the statute expressly gives 
it that power. (See ATR 1963 SC 698 and 
AIR 1965 SC 1585). Accordingly the ob- 
servations contained in the case of Bakru 
v Badaruddin (AIR 1969 J & K 1) (FB) 
to the effect that, 


“the area of two jurisdictions appeal 
and revisions is indistinguishable and 
ir. fact, co-extensive”’ 
tc: which reference has Seen made by 
my learned brother Anand J.. do not 
ley down the law correctly, 


8. Turning now to Secticns 30 ana 
38-A, I have already held that S. 30 pro- 
v.des for the right to appeal, review and 
revision in respect of cases arising un- 
der Ss, 8, 12 and 25 of the Act while 
S 30-A provides for’ the revisions in res- 
pect of other cases. The right to appeal 
and the discretionary remedy to revision 
ir respect of cases arising under Ss, 8 
12 and 25 has been provided side by side 
whereas in respect of other cases there 
is no right to appeal and the only remedy 
provided is the discretionary remedy by 
way of revision. When that is so, it will 
ba reasonable to assume that the Legis- 
lecture has accepted the well known dis- 
tinction between the appellate jurisdic- 
tion and the revisional jurisdiction and 
tried to maintain the same while making 
provisions for the creation of the said 
jurisdiction under the Act, In this view 
while it may be competent for an appel- 
late authority to make a fresh enquiry 
and determine the matter in dispute on 
merits, that would not be so in so far as 
the revisional authority is concerned. 

9. For a contrary view reliance has 
been placed upon the decision of Sup- 
r2me Court in Indira Sohan Lal v. Cus« 
todian of Evacuee Property (AIR 1956 


v) 
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SC 77), in that case the question aros3 
whether a revision was competent when 
an appeal is provided but no appeal was 
filed, Dealing with the question the court 
observed (at p. 85):— ; 


“Section 27 howeve: is very wide in 
its terms and it cannot be consirued as 
being subject to any such limitations. 
Nor can the scope of revisional powers 
be confined only to matters of jurisdic 
tion or illegality as is contended, be- 
cause under S. 27, tha Custedian Gene 
ral can exercise revisional powers’ fcr 
the purpose of satisfying himself.as to 
the legality or propriety of any order cÍ 
the Custodian.” i 


It is obvious that the case has no bear- 


ing on the point betare us, 


10. In view of the foregoing discus- 
sion, it necessarily Zollows that sut- 
rule (9) of Rule 27 is ultra vires Sec- 
tions 30 and 30-A of the Act in 30 fer 
as it provides for tha power af rev-- 
sional authority to admit additional ev- 
dence. The second question, as referred, 
is replied accordingly. 


11. Coming fo the merils of the pre- 
sent case, it will be noticed that Sulten 
Bhat and Ismail Bkat transferred the 
property to the petitioner partly before 
and partly during the pendency of the 
revision before the Custodian, There 
can be hardly any doubt that the trans- 
ferees were vitally imterested in zhe re- 
sult of the revision. They had obtained 
registered sale deeds ftom Sultan Bhat ard 
Ismail Bhat. The order of the Custodien 
purported to deprive them of the_r titiz. 
Accordingly it was incumbent upon the 
Custodian to give them notice end op- 
portunity to be heard before passing the 
impugned order. In rot doing so, he has 
manifestly violated the principles of na- 
tural justice, Where -hat be so, tne al- 
ternate remedy woulc not stand as a bar 
to the maintainability, of the writ peti- 
tion under Art, 226 cf the Conscitution. 
Therefore even if the petitioners had en 
alternate remedy by way of revision, 
that would not stand in their way in the 
present petition. The order is liable =o 
be set aside on the ground that it vio- 
lates the principles. of natural justics. 
Moreover the Custodian has acted upcn 
the additional evidenze which he coud 
not do, irrespective of the fact whether 


jor not the petitioners had appeared -o 


oppose the revision, = say so because as 
already held by me, fhe Custodian actirg 
in exercise of his rewisional powers, hed 
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no authority to admit additional evi- 
dence, much less, act upon the same. His 
order is liable to be set aside on this 
ground as well. 

12. In the result the writ petition 
succeeds and is allowed; the order of the 
Custodian is set aside and, the case is re- 
manded to him for reconsideration and 
fresh disposal in the light of this judg- 
ment, The parties shall bear their own 
costs. ; 

DR, ANAND, J, (Majority view):—~ 13. 
The following two questions of law have 
been referred:to the Full Bench by a 
learned single Judge of this court vide 
order dated 30th March, 1977:— 

(D Whether it was open to the peti- 
tioners to pursue an alternate remedy 
in terms of Sec. 30 of the Evacuee (Ad- 
ministration of Property) Act of 2006 
(hereinafter to be referred to as ‘the 
Act’) when the impugned order was 
made by the Custodian in exercise of his 
revisional jurisdiction and also when the 
petitioners were not parties to the deci- 
sion? 

(2) Whether sub-rule (9) of Rule 27 of 
the Rules made under the Act is be- 
yond the Rule making power of the 
Government as authorised by Sec. 39 
sub-clause (2) (0) of the Act? 

14. The circumstances under which 
these questions have arisen are: that the 
petitioners filed a writ petition seeking 
directions to restrain the respondents 
from dispossessing them by force and 
for quashing order No, 1633-37/SK dated 
23-71-73, whereby respondent No, 1 di- 
rected Khazir Mohd. Mir, husband of 
the petitioner No. 1, to demolish the 
shed constructed by him and also for 
quashing order of respondent No. 3 dated 
24-11-73 whereby the order of respon- 
dent No, 1 dated 11-12-1972 was set aside 
and the land in question declared as 
Evacuee Property, 

15. The petitioners claim that they - 
are the owners of the disputed plots of 
land being bona fide purchasers of the 
same from Sultan Bhat and Ismail Bhat, 
in whose favour an order of release’ of 
the property had been made by the 
Deputy Custodian, after enquiry, on 
1-12-1972, 

16. It is asserted by the petitioners in 
the writ petition that the property in 
dispute had. earlier been wrongly shown 
as Evacuee Property, belonging to one 
Begum Sher Moh’d of Bachwara, where- 
as she was only a mortgagee with pos- 
session and- not the owner of the land, 
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An application was moved before the 
Deputy Custodian by Ismail Bhat and 
Sultan Bhat for release of the property, 
The application was allowed and the 
Deputy Custodian held the property 
not to be Evacuee Property and the same 
was released in favour of Sultan Bhat 
and Ismail. Bhai on their depositing Ru- 
pees 200, the mortgage money. The 
order of the Deputy Custodian, it seems 
was later on reversed by the Custodian 
in exercise of his revisional powers. The 
Custodian granted an interim stay 
against the order of the Deputy Custo- 
dian on 1-1-73 and the revision was 
ultimately disposed of on 24-11-73 and 
the order of the Deputy Custodian dated 
11-12-1972 was set aside. However, in 
the meantime after the release of pro- 
perty, vide various sale deeds régistered 
on 22-1-73, 17-5-73, and 30-1-73, the 
petitioners purchased the property from 
the owners, Sultan Bhat and Ismail Bhat, 
When the order of the Dy. Custodian 
came to b= revised the original owners 
had gone out of the picture and the peti- 
tioners, as transferees, had stepped into 
their shoes. The Custodian, however, 
issued a notice of the revision proceed- 
ings to the original owners, Sultan Bhat 
and Ismail Bhat, and -without issuing 
any notice to the petitioners, reversed 
the order of the Dy. Custodian vide his 


order dated 24-11-1973, While disposing 
of the revision petition, Custodian also 
recorded some evidence. The grievance 


of the petitioners is not only that the - 


evidence was recorded and the case de- 
cided behind their backs but also that 
the additional evidence had been record- 
ed withouf any authority of law, 


17. The respondents resisted the peti- 
tion and urged that the remedy pursued 
by the petitioners by way of invoking 
writ jurisdiction of this court, was not 
available to them unless they had first 
exhausted the other remedy under S. 30 
of the Evazuees’ (Administration of Pro- 
perty) Act. It is further maintained that 
the petitioners had no right or title to 
the land in dispute, which had remained 
in the possession of the department since 
2009, wher. it was declared as Evacuee 
Property, and none of their rights had 
been infrirged by the impugned orders. 
The history of the Iand was given by the 
respondents in their objections but it 
was not denied that on the application of 
Sultan Bhat and Ismail Bhat, sons of 
Sattar Bhat, resident of Bachwara, un- 
der S, 8 cf the Evacuees’ (Administra~ 
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tion of Property) Act, the Dy. Custodian 
had released the property in their fa- 
veur vide order dated 11-12-72. It is also 
net disputed that the 
iater on, in exercise of his revisional 
jtrisdiction, called for the record of the 
czse and passed the impugned order, 
Justifying the order of the Custodian, it 
is maintained that the claim of Sultan 
Brat and Ismail Bhat to the disputed 
land was baseless and unfounded. On 
facts, however, it was not denied that 
ths Custodian had not issued any notice 
to the petitioners while disposing of the 
révision petition or recording additional 


evidence but it is asserted that no such 


nctice was required to be given because 
it had never been put before the Custo- 
dian that the petitioners were the trans- 
fe-ees from the owners Sultan Bhat and 
Ismail Bhat, to whom admittedly a notice 
had been issued by the Custodian. 


I8. On the first objection raised by 
tha respondents regarding the non- 
maintainability of the petition. on the 
ground that the petitioners had not ex~ 
hausted the remedy available to them 
urder Section 30 of the Act, learned 
Counsel for the petitioners urged that 
sirce the petitioners were not parties to 
tha’ revision petition and no order had 
be2n passed against them, they could 
rot resort to the alternate remedy þe- 
fore the competent authority which was 
available only to the ‘affected party’, If 
wes this proposition which led to the 
framing of the ist question by the learn~ 
ed single Judge because according to the 
Acvocate General, the right to move in 
revision was not confined only to the 
“parties” to the case but extended even 
to such persons who were affected by 
the order, even though they were nof 
the party before the authorities below, 

19. Before proceeding to deal with 
the first question, it would be desirable 
to first notice the relevant provisions of 
Section 30 of the Evacuees’ (Administra- 
tion of Property) Act 2006 hereinafter 
caled the Act. 

“Appeal, review and revisions;—~ 

11) Any person aggrieved by an order 
made under Section 8, Section 14, or Sec- 
ticn 25 may prefer an appeal, 

ʻa) to the Custodian where the orginal 
crjer has been passed by Deputy or an 
Assistant Custodian: | 

‘b) to (the Custodian General) where 
the original (or appellate) order has been 
passed by the Custodian, an Additional 


Custodian had ` 


“= 


à 
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Custodian or an Authorised Dy. Custo- 
dian, 


(c) to the High Court against the erect 
of the.Custodian General) 

Provided that no appeal shall lie tc 
the High Court against concurrent find- 
ing of the Custodian and the Cus-odiar- 
General— 


(4) the (Custodian General) Custodian 


eeeaece testut- 


Additional Custodian or Authorised Dy.` 


Custodian may, at any time, either orn 
his own motion or on application made tc 
him in this behalf call for the record of 
any proceeding under this Act which ig 
pending before, or has been disposed of 
by an officer subordinate to him, for the 
purpose of satisfying himself as to the 
legality or propriety of any order pass- 
ed in the said proceeding and may pass 
such order in relation thereto as he 
thinks fit,’ - 

Provided that the (Custodian General) 
Custodian, the Additional Custodian or 
the Authorised Deputy Custodian shall 
not under this sub-section pass an order 
revising or modifying any order affect- 
ing any person without giving suck per- 
son (a reasonable) opportunity of being 
heard; 


Provided further that if one of the offi- 
cers aforesaid takes action under this 
sub-section it shall not be competent for 
any other officer to do So....... TETE n 


+9 
SIsPHeasAeKesseessrsesoers ee2anee 


20. From a plain reading of the sec« 
tion, it is manifest that the legis:ature 
conferred the right of appeal under Sec- 
tion 30 (1) to “any person aggrieved” but 
in sub-section (4) of S. 30 no such rider 
was placed on the right of a person to 
move in revision, The expression used 
in sub-section (4) is “on ` application 
made to him in this behalf” and this ex- 
pression would imply that the legisla- 
ture did not restrict the exercise of that 
right to only an “aggrieved person”. The 
right of revision was conferred on all 
such persons who were affected by the 
order, Since, the legislature itself caused 
differentiation between who can file an 
appeal and who can file a review, revi- 
sion it would not be proper to read the 
limitation of sub-section (1) into sut-sec- 
tion (4) also. This is more so because 
the revisional authority could revise or 
review the order .suo motu also. ` Thus, 
a person to invoke the revisional turis- 
diction under sub-section (4) of Section 
30, need not be a party before the autho- 
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rities below and he can maintain the re- 
vision if he is affected by the order 
sought to be revised. There is, however. 
a hurdle in the way of the petitioners 
which prevented them- to go back to the 
Custodian under Section 30 (4) of the 
Act, 

21, The second proviso to sub-section 
(4) of Section 30 (supra) enacts that if 
either the Custodian General or the Cus- 
todian has taken action under sub-sec- 
tion (4) no second revision shall lie be-i, 


fore the concerned authority. It is not 
disputed in the present case that the im- 
pugned order was passed by the Custo- 
dian in exercise of his revisional jurisdi- 
ction under sub-section (4) of Section 30 
of the Act. Therefore, keeping in view 
the bar placed by the second proviso to 
sub-section (4) it is manifest that the se- 
cond revision would not be competent 
under Section 30 (4) and as such the peti- 
tioners herein could not file a second re- 
vision before the Custodian under Sec- 
tion 30 of the Act, The answer to the 
first question must, therefore, be in the 
negative. 


22, The petitioners, could, however, 
file a revision before the Custodian Gene- 
ral and tke restriction embodied in sub- 
section (4) of Section 30 would not have 
stood in their way and this I say because 
of the addition of Section 30-A of the 
Amending Act of 2007, 

23. By virtue of Act No. 23 of 2007 a 
new section was added to the Act, The 
said Section 30-A reads thus:— 

“Power of revision of Custodian Gene- 
ral, — The Custodian General may ’ at 
any time, either on his own motion or on 


‘an application made to him in this be- 


half, call zor the record of any proceed- 
ing in which any Custodian has passed 
an order under the provisions of this 
Act for the purpose of satisfying him- 
self as to the legality or propriety of 
any such order and may pass such order 
in relation thereto as he thinks fit: 

Provided that the Custodian General 
shall not pass an order under this sub- 
section prejudicial to any pérson with- 
out giving him a reasonable opportunity 
of being heard.” 

24. A kare reading of this section 
Shows that the Custodian General has 
been conferred with the powers of revi- 
sion from an order passed by the Cus- 
todian and as such though the petitioners 
could not file a second revision before 
fhe Custodian, there was no bar on their 
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invoking the revisional jurisdiction of 
the Custodian General. However it is 
well settled that the existance of an al- 
ternative remedy is not an absolute bar 
to the maintainability of a writ petition 
and considering the facts and circum- 
stances of this case, the petitioners who 
were condemned un-heard by the Cus- 
todian, cannot be non-suited on the 
ground that they had an alternate re- 
medy, moreso at this late stage when the 
writ petition is pending in this court for 
the last more than seven years, The 
first objection raised by the learned Ad- 
vocate General, therefore, fails. 


25. Coming now to the second ques- 
tion referred by the learned single 
Judge. It is contended by learned coun- 
sel for the petitioners that the Custodian 
could not in exercise of his revisional 
jurisdiction record additional evidence 
in the proceeding before him. Support 
for this argument is sought from AIR 
1966 SC 573. Learned Counsel for the 
respondent, however, has placed reli- 
ance on R. 27 (9) of the Rules framed 
under the Act to urge that an Authority 
hearing a revision petition has the juris- 
diction to admit additional evidence also. 
Before the learned single Judge, as also 
before this court sub-r. (9) of R. 27 has 
been assailed by Mr. S. L, Kaul on the 
ground of legal incompetence of the Rule 
making authority to frame such a rule. 
The precise argument of the learned 
counsel is that though S. 39 of the Act 
authorises the Govt. to make Rules yet, 
the Govt. has the power to make Rules 
only to provide for the “form and the 
manner in which and the time within 
which ths application for revision may be 
filed?” or/and for prescribing fees payable 
on the revision petition and that the Rule 
making authority had no competence to 
allow the revisional authority to take ad- 
ditional evidence by providing any ‘such 
power ir the Rules, 

26. Rule 27 of the Rules framed under 
the Act deals with the procedure for 
hearing appeals and revisions. These 
rules have been framed in exercise of the 
powers conferred by S. 39 of the Act, 
Sub-rule (9) of Rule 27 reads thus : 

“Any authority hearing any appeal or 
revision may admit additional evidence 
’ before its final disposal or may remand 
the case of (for)? admission of additional 
evidence and report or for a fresh deci 
sion, as such authority may deem fit” 

To delermine whether this rule was 
framed beyond the competence of the 
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Eule making authority it would be rel- 
Evant to examine the provisions of S, 39 
cf the Act. 

27, Section 39 (1) of the Act empowers 
tne Government, by notification in the 
Cfficial gazette, io make rules ‘to carry 


cut the purpose of the Act’, Since, the 


Fearing of appeals and revisions is one 
cf the purposes prescribed in the Act it- 
self, it can safely be said that the Act has 
Euthorised the Govt. to make rules with 
regard to the hearing and disposal of ap- 
peals and revisions. According to Mr. 
Kaul, however, the power under Sec- 
ton 39 of the Act to frame Rules in re- 
gard to the disposal of appeals and revi- 
sions has to be confined only in relation’ 
to the provisions contained in sub-clause 
(fo) of sub-section (2) of Section 39. 
Zhe said sub-clause reads as under: 


"(o) the form and the manner in 
which and the time within which ap- 
peals and applications for revision may 
be preferred under Section 30 and the 
tees payable in respect thereof.” 


28. The argument of Mr, Kaul would 
mdeed be sound if one were to ignore 
sub-section (1) of Section 39 of the Act, 
which was noticed earlier, empowers the 
Govt, to make rules “to carry out the 
purpose of this Act’, So far as sub-sec- 
tion (2) of Section 39 is concerned, it 
opens with the word “in particular and 


without prejudice to generality of the 
“oregoing power such rules may provide 


“or_all or any of the following matters, 
namely.” This expression clearly shows 
“hat sub-section () is subject to the 
generality contained in sub-section (1) of 
of Section 39 of Act and does not con- 
“rol sub-section (1), In that view of the 
matter it would be manifest that the 
enacting of clause (9) of Rule 27 (supra) 
was within the competence of the rule- 
making authority for the hearing of ap- 
Deals and revisions which undoubtedly 
would be to carry out the purpose of the 
Act, There is, yet, another reason for 
taking this view. 

29. In sub-section (4) of Section 30 as 
well as under Section 30-A of the Act, 
the révisional jurisdiction of the Custo- 


‘Jian or the Custodian General extends 


$o satisfy himself “as to the legality or 
propriety of any order passed”, Once the 
authority has the jurisdiction to go into 
the ‘propriety’ cf an order passed, it 
would imply that he has the jurisdiction 
fo re-examine both, the questions of law 
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as well as of fact, It s not disputed and 
indeed cannot be disputed that an auth- 
ority which has the ‘urisdiction ło gə 
info questions of fact would hava ths 
power to record evidence as well as ad- 
ditional evidence, if the need arises. The 
revisional powers of the Custodiar and 
the Custodian General under the Act are 
as wide as the appellate powers and in 
any event much wider than the revision- 
all powers of the Ccurt under Sec- 
tion 115, C.P.C. 


30. In Bakru v, Badaruddin, AIR 1969 


J & K 1, a Full Bench of this court held 
that the revisional power is co-exten- 
sive with the appellate power, Ir the 
words of their Lordsh_ps: 

“the area of two jurisdictions— Ap- 
peal and revisions is indistinguishable 
and, in fact, co-extens:ve.” 

31. So far as the revisional power of 
the High Court under Section 115, C.P.C. 
is concerned, it is by the very larguage 
of the section limited to examine the 
order sought to be revised on a qtestion 
of law only and the court has no furis- 
diction to go into questions of fact. The 
argument of Mr. Kaul that no rev:-siona! 
authority including ths High Cotrt is 
empowered to take additional ev.dence 
ignores the fact that fhe analogy of the 
power of a civil court under Sec. 115, 
C.P.C, with the power of revisional auth- 
ority constituted under the Administra- 
tion of Evacuee Property Act is no: pro- 
per, Larger powers heve been given to 
the authorities under the Act than to the 


‘court under the Code of Civil Procedure. 


AIR 1966 SC 573, reliance upon which 


has been strongly placed by Mr. Kaul - 


does not, in my opinicn lend any sup- 
port to his argument, Their Lordships 
found, in the facts of that case, that the 
Custodian General was not justified in 
acting upon the additional evidence 
which had been brought on record for 
the first time before nim “without af- 
fording to the persons affected thereby 
an opportunity of meeting . that evi- 
ence”, As a matter of fact, their Lord- 
ships upheld the jurisciction of the revi- 
sional authorities, under the Act, to res 
cord additional evidence during the re- 


visional proceedings and went on to ob- 


serve (at p. 580): 

“The Custodian General has in sppro~ 
priate cases the power to admit addi- 
tional evidence and to consider the same: 
Rule 31 (9) of the Administration of Eva= 
cuee Property Central Rules, 1950, But 
no party has a right to tender additional 
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evidence in appeal or before a revising 
authority; it is for the revising authority 
to decide whether having regard to all 
the circumstances and in the interest of 
justice, additional evidence tendered by 
a party should be admitted.” 

Again dealing with S. 27 of the Central 
Administration of Evacuee Property Act 
which is in pari materia with sub-sec- 
tion (4) of S, 30 of the State Act, it was 
observed Sy the Supreme Court in Indira 
Sohanlal v, Custodian of Evacuee Pro- 
perty, De-hi, AIR 1956 SC 77: 


“Section 27 is very wide in its terms 
and it cannot be construed as being sub- 
ject to any limitations such as filing of 
an appeal nor can the scope of revisional 
powers he confined only to matters of 
jurisdiction or illegality, because under 
S, 27 the Custodian General can exer- 
cise revisional powers for the purpose of 
satisfying himself as to “the legality or 
i of any order of the Custo- 

an 


32. Thus, it is now settled by the 
highest court of the land that the revi- 
sional power of the Custodian or the 
Custodian General, ag the casa may be, 
is very wide and in exercise of this 
power, the revisional authority has to 
go both into questions of law as well as 
fact and therefore it would embrace 
within the ambit, the power to take ad-f 
ditional evidence, For these additional 
reasons also it must be held that sub- 
rule (9) of Rule 27 of the Rules framed 
under the Act is not beyond the Rule 
making power of the Government; The 
answer to the second question must. 
therefore, also be in the negative, 


33. Coming now to the merits of the 
instant case, it is not disputed that it was 
during the pendency of the revision peti- 
tion before the Custodian that the land 
had been transferred by Sultan Bhat and 
Ismail Bhat in favour of the petitioners. 
It is also not denied that no notice what- 
Ssoever was issued to the transferees be-. 
fore additional evidence was taken and 
the revision petition was decided behind 
the back of the petitioners. The argu- 
ment of learned Advocate General that 
transferee cannot claim hearing where 
the transferor has been heard, would 
not be a sound argument in such cases 
where the transfer is made by the trans- 
feror after restoration and the revision 


` petition is heard after such transfer has 


been made, because after the transfer it 
is quite natural that the transferor 
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would lose every interest and would not 


be interested to pursue the case, Since 
the petitioners were the parties likely 
to be affected by the order, the order 


passed by the Custodian without hearing 
them cannot be allowed to stand. More~ 
over the Custodian recorded additional 
evidence behind the back of the peti- 
tioners and relied upon that evidence 
against them, To say the least this was 
highly objectionable and is violative of 
the basie rules of natural justice. 


34. As observed by their Lordships 
of the S. C. in AIR 1966 SC 573 (supra) 
it is not roper for the Custodian to re- 
cord additional evidence and rely upon 
it behind the back of the party likely 
to be affected by it, In this view of the 
matter the impugned order of the Custo- 
dian dated 23-7-73 cannot be sustained. 
I would accordingly issue the writ and 
setting aside the impugned order re- 
mand the case to the Custodian to pass 
fresh orders after granting an opportu- 
nity of hearing to the petitioners before 
making any such order. Since, additional 
evidence was recorded behind the back 
of the petitioners, in case the Custodian 
wishes to rely upon that evidence, he 
shall give an opportunity to the peti- 
tioners to cross-examine the witnesses 
already examined and also to rebut that 
evidence by any other evidence that 
they may choose to produce. Since the 
order of the Custodian dated 24-11-1973 
has been quashed, it necessarily follows 
that the earlier order dated 23-7-73 di- 
recting the petitioner to demolish the 
Kotha constructed on the disputed pre- 
mises must also be quashed and I here- 
by quash it also. 

35. In the result the writ petition 
succeeds to the extent indicated above, 
The same is remanded to the Custodian 
Evacuee Property, Kashmir for a fresh 
decision in accordance with law keeping 
the observations made hereinabove. In 
the peculiar circumstances of the case, 
the parties shall bear their own costs. 

MIR, J. (Majority view):— 36. I am 
privileged tọ have the opportunity of go- 
ing through the fudgments proposed to 
be delivered by my learned brothers, 
All the facts of the case and also the law 


have been at considerable length exam- _ 


ined, discussed and opined upon. I hard- 
ly under the circumstances need to re- 
peat her2in—either the facts or the law 
mentioned and discussed above. 

37. On my part it would suffice to 
say that I agree with the conclusions 
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arrived at by my learned brother Anand 
J. I agree with his views and adopt the 
reasoning given by him in answering 
the questions framed by a learned single 
Judge of this Court: which appear on the 
very first page of his proposed order, 


38. The petitioners in law were not 
entitled to have filed a second revision 
kefore the Custodian; but in view of the 
provisions contained in S. 30-A of the 
f.ct a revision could have been filed be- 
fore the Custodian General which ad- 
mittedly has not been’done. It is now 
well settled that the availability of an 
alternate remedy in not, under all cir- 
cumstances and is every case, an abso- 
late bar for seeking relief through writ 
jarisdiction of the court, The facts ap- 
rearing in the case at hand are such that 
the court would not refuse to grant the 
writ after it remained pending for dis- 
posal for about seven years and also for 


cther reasons mentioned in the proposed. 


crder of Anand J. . 


39. If it is said that the rule-making 
powers of the Government are, on the 
facts of this case, limited only to mat- 
trs enumerated in sub-clause (0) of sub- 
section (2) of Section 39 of the Act, that 
would be possible only if the provisions 
cf S. 39 (1) are ignored which empower 
the Govt, “to make rules to carry out 
the purpose of this Act”; and specifically 
provides that “In particular and without 
prejudice to generality of the foregoing 
power such rules may provide for all or 
eny of the following matter...... af 


40. The authority to permit to admit 
edditional evidence as provided under 
sub-clause (9) of Rule 27 is in my view 
within the rule-making authority of the 
Govt.. 

41. Under the circumstances the writ 
i allowed to the extent indicated and 
fhe matter is remanded to the Custodian, 
ravacuee Property, Kashmir, for fresh 
consideration of the matter as indicated 
in the judgment of my brother Anand J, 


BY THE COURT 


42. Our replies to the questions re- 
“erred to the Full Bench are as follows: 

Question No. 1 (ACJ dissenting) is re- 
plied in the negative. 

Question No, 2 (ACJ dissenting) is also 
-eplied in the negative. 
In the result, we allow this writ petition, 
set aside the order dated 24-11-1973 of 


-he Custodian Evacuee Property, Kash~ | 
mir, and remand the case to him for 
iresh decision after affording the peti- 
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rab 


9} 


1982 


tioners opportunity to cross-examins the 
witnesses previously examined in their 
absence and also to lead evidence in re- 
buttal and after granting them a hear- 
ing in the matter. 

Answered in the nezZative. 
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DR. A. S. ANAND & 1. K, KOTWAL, JJ. 


Avtar Singh and others, Appellants v. 
Th. Atma Singh and cthers, Respor:dents. 


Civil First Appeal No. 130 of 1969, 
D/- 29-12-1981.* 


(A) Civil P. C. (5 of 1908), Sec, 11 — 
Specific Relief Act (1377), Section 43 — 
Res judicata — Competency of Court 
trying former suit — Pecuniary juris- 
diction — Court that passed declaratory 
decree need not have pecuniary juris- 
diction to try subsequent suit — AIR 
1952 Mad 384, AIR 1943 Oudh 338 (FB) 
and AIR 1958 Andh Pra 363 (FB) Held, 
impliedly overruled by AIR 1958 SC 
886. 


H father of respondents gifted suit 
house to D, predecessor-in-interest of 
appellants. Responderts filed a suit for 
declaration against D and H 
Court of Munsif, Sub-Registrar. An ex 
parte decree was passed declaring gift 
deed to be null and void. Subsequently 
appellants filed a sui for decleration 
that they are owners of suit house by 
virtie of gift deed and for possession. 
Upholding the preliminary objection as 


to valuation, the Court directed appel- . 


lants to bring a suit ior possessior. sim- 
pliciter. The appellants converted the 
suit into one for possəssion, valuirg the 
same for purposes o-= court fee and 
jurisdiction at Rs. 5,200/-. The suit, as 
a result, was tried ky District Judge. 
The respondents contended that the 
declaratory decree in the earlier suit 
operated as res judicaca. 


Held, that Section 43 of the Srecific 
Relief Act, 1877 was not to be reac sub- 
ject to the provisions of Section 11, 
Civil P. C. and the Tourt that passed 
the declaratory decre2 need not have 
pecuniary jurisdiction to try the 
subsequent suit. Appellants did not 
have any subsisting proprietary title in 
suit house traceable lo gift deed ex- 


of Dist. 





*Agains: judgment 
D/- 31-1-1969. 
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J., Jammu, 


Avtar Singh v. Th, 


‘Their evidence 


in the’ 
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ecuted by H in favour of D. AIR 1952 
Mad 384, AIR 1943 Oudh 338 (FB) and 
AIR 1958 Andh Pra 363 (FB) Held, im- 


‘pliedly overruled by AIR 1958 sc 886. 


(Para 7) 

(B) Constitution of India, Article 141 
— Law pronounced by Supreme Cour! 
— Even obiter dicta of Supreme Court 
are binding on High Court — (Prece- 
dents — Bindjng nature), (Para 7) 
(C) Evidence Act (1 of 1872), S. 18 
— Admission in gift deed executed by 
father — Does not bind sons as they do 
not claim through him but claim as 
coparceners by virtue of their birth in 
joint family to which - gifted property 
belonged. (Para 8) 
(D) Evidence Act (1 of 1872), Sec 3— 
Appreciation of evidence — Relations ~ 
about factum of posses- 


sion of house — Cannot be discarded 
On account of relationship — Their 
close relationship probabilises their 
personal knowledge. . (Para 9) 


(E) Limitation Act (9 of 1908), S. 28 
and Arts, 142-144 -—- Adverse possession 
— Filing of suit by owner of property — 
Effect of. 

It is well settled that neither institu- 
tion of a suit for declaration nor a 
decree passed in it, can cause any in- 
terruption in the continuous adverse 
possession of a party which has com- 
menced earlier to the institution of suit. 
Where a person having no title remain- 
ed in possession of suit house for a 
period of twelve years, his possesison 
was clearly adverse to the rights of the 
owner. The owner not only lost the 
remedy but also his title in the suit 


house under S. 28, (Para 11) 
Cases Referred: Chronological Para; 
AIR 1958 SC 886 6, 7 
AIR 1958 Andh Pra 363 (FB) 7 
AIR 1952 Mad 384 7 
AIR 1946 Nag 277 7 
AIR 1943 Oudh 338 (FB) l 7 
AIR 1936 Mad 951 “ 6, 7 
AIR 1923 Mad 88 (2) : il 

T. S. Thakur, for Appellants: S. D, 
Sharma, for Respondents. 

KOTWAL, J.-- This appeal has a 
chequered history. Hukma Singh, the 
father of respondents Atma Singh, 
Kalyan Singh, Khem Singh, Hardev © 


Singh and Rughbir Singh, executed a 
gift deed in respect of the suit house in 
favour of one Dhayan Singh, the pre- 
décessor-in-interest of the appellants, 
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on 16th Kartik, 2002, Samvat. The re- 
spondents, out of whom Kalyan Singh 
died during the pendency of this appeal, 


and whose legal representatives have 
already been brought on the record, 
brought a suit on 3rd Magh, 2009 


Samvat, in the Court of Munsiff, Sub- 
Registrar Jammu, against Dhayan Singh 
seeking a declaration that the suit house 
being their joint and ancestral property, 
their father Hukma Singh had no right 
to alienate it in favour of the donee, 
Dhayan Singh. In this suit they also 
impleadec their father Hukma Singh 
as the second defendant. Summons 
were issued to Dhayan Singh but the 
same could not be served on him and 
the trial Court proceeded ex _ parte 
against him. Hukma Singh however, 
did not choose to contest the suit and 
he also remained ex parte. On taking 


ex parte evidence, the Court ultimately 


decreed the respondents’ suit declaring 
-the aforesaid gift deed to be null and 
void as against the rights of the respon- 
dents, by virtue of its judgment dated 
3ist Assaj, 2010 Samvat. The suit was 
brought for mere declaration on the al- 
legation that the respondents 
possessior. of the suit house. 


2, On ist May, 1968, Dhayan Singh 
having d:sappeared in the meantime, 
and his whereabouts not being known 
` for a period of more than ‘seven years, 
the appellants brought a suit for decla- 
ration that they were the owners of the 
-suit house by virtue of the gift deed 
executed by its owner Hukma Singh in 
favour of their predecessor-in-interest 
Dhayan Singh, and for consequential 
relief of possession of the suit house, 
alleging that pursuant to the gift-deed, 
Dhayan Singh was put in possession of 
the suit house on the very day it came 
to be executed in his favour and he 
along with the appellants had remained 
in its possession: till his disappearance; 
the appellants continuing in its posses- 
sion till December, 1957, when the res- 
pondents forcibly ejected them from if, 
This. suit was resisted by the respondents 
both on the grounds of title as well as 
possession. Their contention was that 
the appellants had no title to the suit 
house as the decree, even though ex 
. parte, passed by Munsiff, Sub-Registrar, 
Jammu, on 3ist Assuj, 2010 Samvat, 
declaring the gift deed void and in- 
operative in so far their rights in the 
house were concerned, operated as res 
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jadicata between the parties. They also 
contended that neither Dhayan Singh, 
ror the appellants, ever came into pos- 
session of the suit house,- which all along 
remained in their possession, adding, 
taat it was joint and ancestral cua the 
respondents and the suit was not pro- 
perly valued for the purposes of court- 
fse and jurisdiction. A preliminary 
issue in regard to the valuation of the 
suit was framed by the trial court, 
which was eventually decided in favour 
of the respondenis, and the appellants 
were directed to bring a suit for pos- 
s2ssion simpliciter. The appellants, con- 
s2quently, amended the plaing and con- 
verted their suit into one for possession, 
valuing the same for the purposes `of 
court-fee and jurisdiction at Rs, 5,500/-. 


The suit was, as a result, tried by Dis- 


trict Judge, Jammu, who without going 
into other points. involved therein, 
framed a preliminary issue as to whe- 
taer or not the suit was maintainable. 
when admittedly the gift deed upon 
which. the appellants had based their 
ttle, was declared null and void by the 
Court of Munsiff, Sub-Registrar, Jammu, 
ky its judgment dated 3ist Assuj, 2010 
Samvat. This issue was decided by the 
learned District Judge in favour of the 
respondents, holding that even though 
tne suit was not barred under the pro- 
visions of Section 11 C. P. C., yet S. 43 
cf the Specific Relief Act applied to it 
and the judgment of Munsiff Sub-Re~ 
gistrar, Jammu, dated 3ist 
2010 Samvat, declaring the gift deed as 
rull and void, was binding on the ap- 
Fellants, who admittedly claimed the suit 
Fouse through Dhayan Singh. As a 
consequence, the learned District Judge 
Cismissed the suit on 31st January, 1969. 


3. An appeal was taken from the 
aforesaid judgment: to the High Court, 
where the appellants made an applica~ 
ton seeking amendment of the plaint by 
adding to it two additional grounds of 
attack: one, that Dhayan Singh having 
Cied before the ex parte decree came to 
ke passed against him on 31st Assuj, 
%10 Samvat, the same was a nullity; 
and two, that the appellants having re- 
mained in continuous. possession of the 
suit house as owners thereof in deroga- 


tion of the title of the respondents, they- 


tad perfected their title to it by adverse 
possession. The Division Bench permit- 
ted to include the 


Assulj, , 


second ground, but,. 
refused to include the first ground on 


Ps 
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the ex parte decree 


-framed an additional issue in 


. Samvat, 
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Aated 31st Assuj,- 
2010 Samvat, was a nullity, The Bench 
also directed the District Judge to raise 
the necessary issue, and allow’ the par- 
ties to lead evidence on it, It kept the 
appeal pending on its file, and remitted 
the case back to the District Judge with 
a direction that he wil record the find- 
ing on the proposed issue and sabmit 
the same to this Court within two 
months from the date of the order, 


4. The District Judge accordingly, 
the fol- 
lowing terms : : 

“Whether the plaintiff and his 2ather 
remained in possession of the suit pro- 
perty from 18th Kartik, 2002 (BK) up toa 
December 1957 adversely to the defen- 
dants and have thus kecome the owners 
of the suit property by prescription? 
OPP = 


- 5. The parties joined the issu2 and 
led evidence -on it, The learned District 
Judge on consideration of the sama, 
eventually returned a finding that the 
appellants had perfected their title by 
virtue of adverse possession. The res- 
pondents, after the finding was received 
in the Court, also filed their objections 
to it. This is how the whole appeal is 
now before us. 


6. Mr, Thakur, adpearing for the 
appellants, while supporting the afore- 
said finding of the learned District Cudga, 


- has assailed his earlier finding that the 


appellants cannot be said to hava any 
subsisting proprietary title in the suit 
house based upon the gift deed because 
of the decree passed Sy Munsiff, Sub- 
Registrar, Jammu, on 31st Assuj, 2010 
According z-o the . learned 
counsel, reliance by the learned District 
Judge upon twe decisions referred to in 
the judgment viz. Durjati Subbayya v. 
Anantaraju Nagayya, AIR 1936 Med 
951 and Razia Begum v. Sahebzadi 
Anwar Begum, AIR 1958 SC 885 was 
clearly misplaced, The provisions of S. 43 
of the Specific Relief Act, argued the 
learned counsel, have to be read subject 
to the provisions of S. 11 Civil P, C. 
One of the conditions for applying ‘the 
rule of res judicata enshrined in 5, 11, 
is that the Court whose judgment is to 
operate as res judicata in the subsequent 
suit, must have had pecuniary jurisdic- 
tion to try the subsequent suit. The pre- 
sent suit, the jurisdictional value where- 
of is Rs, 5,500/-, not being triabla by 
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Munsiff, Sub-Registrar, Jammu, his 
judgment declaring the gift deed 
null and void could not operate as res 


judicata, and nor could Section 43 
come into play for this very want of 
inherent pecuniary jurisdiction, To 


substantiate his argument, he has also 
brought to our notice some decisions, 
later in point of time, taking a view di- - 
fferent from the one taken in AIR 1936 
Mad 951 (supra). In so far as the other 
authority viz. AIR 1958 SC 886 (supra) 
is concerned, the learned counsel has 
argued that the question as to whether 
or not Section 43 had to be read sub- 
ject to the provisions of Section 11, in 
so far as the pécuniary jurisdiction of 
the first Court to try the subsequent 
suit is concerned, the same was never, 
in terms, raised -before their Lordships, 
and the decision was also distinguisha- 
ble on facts, wherein the only question 
involved wag as to under what circum- - 
stances could a person be impleaded as 
a party to a suit in terms or Order I 
Rule 10 C. P, C, 


7. In AIR 1936 Mad 951 (supra), the 
Bench no doubt took the view that to 
apply Section 43, it was not necessary 
that the Court which passed the ear- 
lier declaratory decree, must have had 
pecuniary jurisdiction to try the sub- 
sequent suit, The same view was taken 
by the Nagpur High Coury in Raju 
Chattar Singh v. Diwan Roshapn Singh, 
AIR 1946 Nag 277. A single Judge of 
Madras High Court in a later case viz, 
Samavedam Sarangapani Ayyangar vV, 
Kandala Venkata Narasimhacharyulu, 
AIR 1952 Mad 384, however, struck a 
different note, and disapproving the 
view taken by the Division Bench in 
AIR 1936 Mad 951 (supra), held that 
Section 43 has to be read subject to 
the provisions of Section 11, and unless 
the Court which passed the earlier de- 
claratory decree had pecuniary jurisdic- 


tion to try the subsequent - suit, the 
parties to the earlier suit, or those 
„claiming through them, were not 


bound by the declaration granted by it. 


A similar view was taken in two more 
Full Bench decisions, namely, Sheikh 
Maqsood Ali v, H. Hunter, AIR 1943 
Oudh 338, and Veeranna v. Sayamma, 
AIR 1958 Andh Pra 363, wherein also 
it was held that Section 43 had to be 
read subject to the provisions of Sec- 
tion 11, It is not necessary for us to 
go into the question as to which of 
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these two divergent views is correct, 
for the conflict has been ultimately set 
at rest by their Lordships in AIR 1958 
SC 886 ‘supra), wherein the majority 
view was expressed in these words 
{at p. 894): 


doctrine of res judicata, 
as it has been enunciated in a number 
cf rules laid down in Section 11 of the 
Civil P. ©. covers a much wider field 
than the rule laid down in Section 43 
of the Specific Relief Act. For exam- 
ple, the doctrine of res judicata lays 
particular stress upon the competence 
af the Court. On the other hand, Sec- 
tion 43 emphasizes the legal position 
that it is a judgment in personam as 
distinguished from a judgment in rem. 
A judgment may be res judicata in a 
subsequent litigation only if the for- 
mer Court was competent to deal with 
the later controversy. No such consi-« 
deration finds a place in Section 43 of 
the Specific Relief Act. Again, a pre- 
vious judgment may be res judicata in 
a subsequent litigation between the 
parties even though they. may not 
have been eo nomine parties to the 
previous litigation or even claiming 
through them, For example, judgment 
obtained by a presumptive reversioner 
in a representative suit, or a judgment 
will bind the actual reversioner even 
though he may not have been a party 
to it, or may not have been claiming 
through the parties in the previous 
litigation.” 


These okservations show that Sec, 43 
is not to be read subject to the provi- 
sions of Section 11 and the Court that 
passed the declaratory decree need not 
have had pecuniary jurisdiction to try 
the subsequent suit. True, the ques- 
tion of pecuniary jurisdiction of the 
two Courts was not, in terms, raised 
before their Lordships, and to that ex- 
tent their observations on it are obiter 
dicta, nevertheless, even obiter dicta 
of the Supreme Court are binding on 
High Court, In this view, the dissent- 
ing view taken in AIR 1952 Mad 384 
(supra), AIR 1943 Oudh 338 (FB) (supra) 
and AIR 1958 Andh Pra 363 (FB) (supra) 
must be deemed to have been impliedly 
overruled by the Supreme Court. We 
have thus no option but to hold that 
the appeliants do not have any subsist- 
ing proprietary title in the suit. house 
traceable to the gift deed executed by 
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Hukma Singh in favour of their pre- 
decessor-in-interest Dhayan ` Singh. 

8. This brings us to the issue of 
edverse possession. Mr. Thakur, besid- 
€s relying upon the evidence led on the 
issue, has also brought into aid the 
Conor’s admission contained in the gift 
ceed that possession of the donated 
Fouse was handed over to the donee 
Cn the very day the gift deed came to 
ke executed, and has argued that the 
respondents are bound by the admis- 
Sion of the donor as they claim the suit 
kouse through him. We cannot accept this 
contention, Section .18. of the Evidence 
Act no doubt provides that statements 
made by persons from whom the parties 
D the suit have derived their interest 
In the subject matter of the suit, 
edmissions if they are made during the 
continuance of the interest of the per- 
sons making the statements. But, the 
respondents cannot be bound by the 
eforesaid admission of Hugma Singh, 
for they are not claiming the suit house 
tarough him, but are claiming the same 
és coparceners by virtue of their birth 
in the joint Hindu family, to which the 
suit house belonged. That the suit 
was the. joint and ancestral property of 
the respondents and their father Hukma 
Singh, has been finally established by 
the ex .parte decree passed by Munsiff, 
Sub-Registrar, Jammu, declaring ‘the 
transfer of the suit house in favour of 
Dhayan Singh null and void, on the 
cnly ground that it was the joint and 
ancestral property of the respondents 
end their father. 


9. Even so, we are satisfied that the 
fnding returned by the learned District 
~udge is unassailable on facts. Whereas 
the appellants have. examined Durga 
Singh, Ichhya Ram, Prabhat Singh and 
Purakh Singh besides Uma Devi ap- 
pellant to prove the factum of adverse 
possession, the respondents 
mined Gobind Ram, Krishen Chand, 
Trilok Singh and Nanak Chand besides 
respondent Atma Singh to rebut the 
same. Durga Singh, Prabhat Singh and 
>urakh Singh have stated that on the 
day the deed of gift came to be execut- 
ed in his favour, Dhayan Singh entered 
“nto possession of 
Temained in its continued  posssesssion 
sill he disappeared. His son, daughter, 
and wife were also living along with him 
in it and continued to live, there even 
after his disappearance, till they were 


are . 


have exa- 


the suit house and 


. 
ek, 


. their 


A 
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forcibly dispossessed from it in .Decəm- 
ber 1957. -Their other witness Ichhya 
Ram has stated that he used to.go .to 
the suit house on private tuition from 
‘April 1957 to December 1957 when the 
appellants were forcibly . thrown out 
from it by the respondents. According 
to him, he was teaching appellants 1 
and 2, who were then minors. After the 
appellants were forcibly thrown out, 
they for some time stayej in some house 
at Chowgan Fathu, and thereafter went 
to village Jagti, where the house of 
the. maternal uncle of appellants 1 and 
2 is situated. To the same effect is the 
Statement of appellant Uma Devi also. 
Mr. Sharma, however, persuaded us to 
disbelieve the statements of P. WS. 


Prabhat: Singh and Purakh Singh who 
are ‘admittedly related to the appel-. 
lants; the only grounc for- rejecting 
their testimony being their aforesaid 


relationship. In our opirion, in the cir- 
cumstances of the case, this is no 
ground to disbelieve tiese witnesses. 
Their close relationship with the ap- 
pellants, in our opinicn, probabi-ises 
personal knowledge about the 
factum of possession. “here is every 
likelihood that these peeple might have 
been -visiting the suit house off and on 
and can reasonably be said to have per- 
sonal knowledge as to whether the ap- 
pellants -in fact remained in possession 
of the house and if so, till when. Their 
visits must have been too frequent when 
admittedly Dhayan Singn having disap- 
peared, there was nobocy to look after 
the appellants, 


10. The witnesses examined by the 
respondents do not inspire any ccnfi- 
dence. Whereas D. Ws. Gobind Ram, 
Trilok Singh and Nanak Chand state 
that the suit house had been in posses- 
sion of its tenants, a teacheress not 
named, and D. W. Gobind Ram, during 
the relevant period, D. W. Krishen 
Chand has given a dir2ct lie to these 


witnesses, according to whom, he never 


Saw any tenant occupying the house, 
which, according to him, remained in 
possession of Hukma Singh and the re- 
spondents throughout. That apart, the 
respondents have not produced the 
teacheress alleged to hare occupied the 
house, and nor have they cared to get 
produced in the Court the rent 


-- executed by D. W. Gobnd Ram, and 
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the receipts which he had been alle- 
gedly obtaining from Hukma Singh 
from time to time on payment of rent to 
him. He is alleged to have occupied the 
house for more or less sixteen years, 
but not a single receipt has been got 
produced from him. Hukma Singh i5 
admittedly dead. Any receipt executed 
by him in favour of D., W. Gobind Ram, 
if got produced in the Court after his 
death, would have been clinching in 
nature and undoubtedly tilted the 
scales in favour of the respondents. 
Non-production of any such receipt or 
the rent deed, which too might have 
had the signature of Hukma Singh on 
it, raises an inference that elther no 
such rent deed or receipt existed, or 
that if the same were produced in the 
Court, thos: might have gone against 
the respondents. Mr. Sharma next con- 
tended that had the ‘appellants been 
really dispossessed in 1957, they could 
not have remained inert for more or 
less eleven years, and would have in 
all probability brought the present suit 


much, earlier. We are not impressed 
with this argument either. The appel- 
lants have furnished a very plausible 


explanation for the delay in bringing 
the present suit. They have said that 
whereas appellants 1 and 2 were minors, 
appellant No, 3 is a deaf and dumb lady. 


11. Mr. Sharma lastly argued that 
institution of the suit on 3rd Magh, 
2009, Samvat, and the decree passed 
fh it on 3lst Assuj, 2010 Samvat, in the 
eye of law interrupteq the appellants’ 
adverse possession, if any, and exclud- 
ing the period between 3rd Magh, 2009 
and 31st Assuj, 2010 Samvat, the sta- 
tutory period of twelve years fell short 
by more or less two months, which 
could not confer any title on the ap- 
pellants even on the basis of adverse 
possession. This argument has also no 
force. It is well settled that neither 
institution of a suit for declaration, nor 
a decree passed in it, can cause any 
interruption in the continuous adverse 
possession of a party which has com- 
menced earlier to the institution of the 
suit. (See Singaravelu Mudaliar v. 
Chokka Mudaliar, AIR 1923 Mad 88 (2)) 
16th Kartik, 2002 Samvat, corresponds 


, to October .1945. . The appellants there- 


fore, remained -in possession of the suit 
house for, a little more than twelve 


+ 
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years. They having no title to remain 
in its possession, their possession for a 
period of twelve years: over the suit 
house was. clearly adverse: to the rights 
of the respondents, who claimed to be 
its owners. They had, consequently, 
not only lost the remedy but also their 
title in the suit house under Section 28 
of the Limitation Act.’ The learned 
District Judge- was, therefore, perfectly 
justified in coming to the conciusion 
that in December 1957, when the ap- 
pellants were forcibly turned out from 
the sui; house, they had become its 
owners by virtue of adverse possession, 


1l. in the resuli,. we allow the 
appeal, set aside the judgment and 
decree of the learned District Judge, 
dated 51-1-1969, and deeree the appel- 
lants suit, In the peculiar cireumstances 
of the case, we leave the parties to bear 
their own costs throughout: 
j o Ampal aiioe; 
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Motor Vehicles Act (4 of 1939), Ss. 119-D 
‘and 110-8 — ‘Award’, tmterprefation of — 
Grder of Claims Tribemal refusing to set 
-aside order dismissing claim petition for non- 
appearance ef claimant — Does net amozat 
te an award and as sach, it is not appesiable, 
G. & K. Motor Vehides Rules (4972), 
R. 1925; J. & K. Ciwl P. C. (1977 Swt), 
0. 9, Rr. 8, 9; Interpretation of Statutes). | 
' Per majority, Mir, J. Contra-— The order 
of the Claims Tribunal ‘refusing to set aside 


In this case the Judges of the Fuil Bench 

_ differ in their ‘views. The majority view. is 

taken by Mufti. Baha-ud-din -Faroogi, 
Actg. C. J. and L-K. Kotwal J. and. we 
minority view by G..M..Mir J. 

.. The judgments are printed in the sic 
in which they are given in the cerlified 

; copy. : : ` , a aga y 
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an order denan the -claim petition for 
non-appearance of the claimant does not 
amount to an award and as such, if is not 
appealable. {Paras 21, 23) 


Per Kotwal, J-—- True, the term “award” 
has not been defined in the Motor Vehicies 
Act, 1939, nevertheless, the key io its con- 


tent and import is' provided by S. 110-B. On 


a careful analysis ‘of this section, it becomes 
clear that an award coniemplated by it has 
four ingredients. These are: 

(i) whether any compensation is at all pay- 
able to the claimant; 


(ii) if so, what amount is payable which 
in the opinion of the Tribunal could be just; 

(iii) to whom it:is payable; and 

Gv) who, out of: the owner, fhe driver, and 
the insurer of the vehicle is liable fo pay the 


‘amount and to what extent. 


| {Paras 15, 18) 

Furthermore, the term “award” occurring 
in Section 110-D should be asSigned the same 
meaning as is given fo it under S. 110-B, 
for, it is well settled that where a word has 
been used in. various provisions of an Act, 
it shall be presumed that the Legislature in- 
tended that it should convey the same mean- 
ing in each such provision. To interpret 
award as an order that may be passed only 
after making a regular enquiry into all the 
aforesaid four ingredients of Section ~110-B 
would not be possible, as it would defeat the 
very object of the'Act, which is to make the 
High Court and not ‘the ‘Tribunal, as the 
final arbiter: in‘ the’ | matter. ' (Paras 17, 19) 


A Tribunal, in terms of Order 9, Rule 8 
of Civil P. C. which applies by virtue of 
Rule 10.25 of the Rules made under the Act 
has power to dismiss a ‘claim petition for 

| 
non-appearance of the petitioner: 
tioner can also make an application for its 
testoration. If sufficient cause for his non- 
appearance is shown by him, the Tribunal 
shall restore his petition, but if he fails to 


show it, his restoration application: shall ‘be 


‘dismissed by the Tribunal by ‘applying the 


provisions of Order 9, Rule 9. An order 
un@er Order 9, Rule 9 rejecting a restoration 
appacation is: no. doubt appealable under 


Order 43, Rule 1'(c), but, right of appeal 


being a substantive tight and not’ merely a 
procedural right, no appeal against an order 
of the Tribunal dismissing a restoration ap- 
plication would Tie! to the High Court in view 
of the specific provisions of Section 110-D, 
which does not provide for ‘appeal against 
each and: ‘every order of the Tribunal; but 
only against-an award. The net result would 


The peti- . 
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be that the Tribunal would be made the inal 
arbiter in such a case agairst the clear legis- 
lative intent manifested br Section 110-D. 
Viewed thus, the term award shall have to 
be interpreted to include even an` order 
whereby the claim petition is dismissed by 
the Tribunal for non-appeawance of the peti- 
tioner. Where a term is capable of two ister- 
pretations, it is well settled, the interpreta- 
tion that adavances the object of the legisla- 
tion has to be preferred to the one that de- 
feats it. (Para 19) 


Thus an order of the Tribunal waich 
finally disposes of the claim petition, one 
way or the other, affer making an enquiry 
into the merits of the claim, or the drect 
end immediate effect whereof is to termmate 
proceedings in the claim petition even with- 


out going into the merits oz the claim, would: 


be an award within the meaning of Ss. 110-B 
and 110-D. Applying this lest, an order dis- 
missing a claim petition fer non-appearance 
of the petitioner is an award, but an order 
dismissing an application tor its restoration 
is not an award, for, by vartue of it neither 
the claim petition is dismissed after enquiry 
into the merits of the claim nor has it the 
direct and immediate effect of terminettng 
fhe proceedings in the clatm petition even 
Otherwise. It would no doubt indirectly 
justify the earlier order of the dismissal! of 
the claim petition and thas remotely deal 
with the termination of proceedings in the 
claim petition, but is direct and immeciate 
effect would be merely to finally dispose of 
the restoration application on its own merits, 
i e., whether or not there was a sufficient 
cause for the petitioners mon-appearanice. 
(Case law discussed). Observations in AIR 
1967 Mad 403, Held obiier dicta. (Para 21) 


b Per Farooqi, Acting C. J.— 


the 


On a careful consideraticn of the Rules 
made under the Act, it would be clear that 
the award constitutes an adjudication which 
conclusively determines the rights of the Jar- 
fies with regard to all or amy of the matters 
in controversy in am application for com- 
pensation made. under Section 110-A of the 
Act. On this principfe, an order dismissing 
such application for default of appearance of 
the applicant does not amont to an award. 
Equally not, an order réefuring to set aside 
an order dismissing such application for de- 
fault of appearance of the applicant. Be- 
cause in either case, the order does not 
amount fo an adjudicatioc which conclu- 
sively determines the rights of the parties 
with regard to all or any ef the matters in 
controversy in the application. Jf that be so, 
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an order refusing to set aside an order dis- 
missing an application under Section 110-A 
for default of -appearance of the applicant: 
does not constitute an. award and, as such, 
it is not appealable under Section 110-D. 
= (Para 24) 
Per Mir, J.— The expression “award” must. 
be given wider and proper meaning. The 
award would not only.mean an order in a 
case in which the decision of the Claims Tri- 
bunal results in imposing a liability for com- 
pensation: but also will include a refusal to 
do so and also will include an order passed 
by the Claims Tribunal that may lead to ac- 
ceptance of the claim of its refusal. In the 
instant case the order passed by the Claims 
Tribunal dismissing the claims petition for 
non-appearance was an award by itself, and 
the order refusing to set aside the same also 
by itself an award. In both the cases the 
claims petition is finally disposed of and in 
the result the compensation is refused. The 
order, therefore, was an appealable one and 
as such the appeal was maintainable. 
(Paras 10, 11) 
Cases Referred: Chronological Paras 
AIR 1978 Andh Pra 447 20 
AIR 19773 & K W 8, 18, 21 
1975 Acc CY 448 : (1975) 2 Andh WR 130 


9, 18, 21 
AIR 1971 Ail 563 7, 21 

1970 Acc LJ 424:(1971) 7 Delhi LT 39 18 
1969 Ace CT 123 : 1969 All WR (HC) 136 

20 

AIR 1967 Mad 403 8, 20, 21, 25 

AIR 1966 Mad 332 18 


M. A. Nehvi, for Petitioners; S. K. Chaku, 
for Respondents. 


MIR, J.:— This is a reference made to the 
Full Bench to determine the following ques- 
tion: 

“Whether the order of the Claims Tribunal 
refusing to set aside an order dismissing the 
claim petition for non-appearance of the 
claimant is appealable?” 


2. It has been urged by Mr. Chaku ap- 
pearing for the respondents that the order 
of the Claims Tribunal dismissing the claim 
petition for non-appearance of the claimant 
is not appealable, as according to him, under 
Section 110-D of the Motor Vehicles Act only 
an Award could be appealed against. His 
contention was that the order dismissing the 
claim petition for non-appearance was not 
an Award and, therefore, no appéal would 
lie against such an order. . 

3. On tbe other hand Mr. Nebvi contend- 
ed that though an appeal was permitted only 
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in case of an award yet the provisions of 
C. P. C. were applicable to. the matter at 
hand as the rules under Motor Vehicles Act, 
especially Rules 10.9 and 10.25, have specifi- 
cally made the provisions of the Civil P. C. 
applicable to the matters arising under the 
Act for which no specific provision had been 
made under the Motor Vehicles Act. 


4. In my view whether the provisions of 
C. P. C. do or do not apply to a matter that 
arises under Motor Vehicles Act is not 
directly the point at issue in the instant 
matter. ‘The question to be decided in this 
reference is only this much as to whether the 
order of the Claims’ Tribunal refusing to set 
aside an order dismissing the claim petition 
for the non-appearance of the claimant is 
appealable or not. 


5. No doubt, the expression ‘award’ has 
nowhere been specifically defined in the 
Motor Vehicles Act. In the ordinary sense, 
however, the award would mean final disposi- 
tion and disposal of the matter concerned. If 
the petition is allowed, it is an award. If it 
is disallowed the same also is an award. 


6. In the instant case, the Claims Tri- 
bunal has by virtue of the order passed in 
fact and in effect dismissed the claims peti- 
tion. Obviously this was an award and 
therefore, could be appealed against within 
the pericd -prescribed for an appeal. 


7, An order dismissing the application 
under Section 110-A-as time-barred has the 
effect of disallowing the compensation claim- 
ed. It has been held in AIR 1971 All 503, 
that the dismissal of the application was an 
award and appealable under Section 110-D. 


“The award includes any decision by the 
Claims Tribunal in dealing with an applica- 
tion for compensation arising out of an ac- 
cident.” 


8. It has been held in AIR 1967 Mad 
403, that an award means to adjudge, grant, 
judicial decision. In AIR 1977 J & K 9%, 
a Division Bench of this Court has observed 
that an order rejecting a claim petition on 
the ground that the same was barred by 
limitation would be an award and appeal- 
able under Section 110-D. 


9. In 1975 Acc CJ 448, the High Court 
of Andhra Pradesh, held that the order dis- 
missing the application of the deceased 
victim cf an accident was an award and was 
appealabke. 

10. From a perusal of Section 110-D of 
the Act, it would appear that there was 
nothing to indicate that. the intention. of the 
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Legislature was to restrict: the right of appeal 
only to a case in which the decision of th 
Claims Tribunal resulted in imposing the 
liability for compensation. The expression 
“award” must be given wider and proper 
meaning. In my view the award would not 
only mean an order in a case in which the 
decision of the Claims Tribunal results in 
imposing a liability for compensation: bu 
also will include a ‘refusal to do so and also 
will include an order passed by the Claims 
Tribunal that may ‘lead to acceptance of the 
claim or its refusal. 


11. In the instant case the order passed 
by the Claims (Tribunal dismissing the 
claims petition for, non-appearance was an 
award by itself, and the order refusing to set 
aside the same also by itself was an award. 
In both the cases the claims petition is 
finally disposed of and in the result the com- 
pensation is refused. The order, therefore, 
was an appealable ;one and as such the ap- 
peal was maintainable. 


12. I have considered the question on 
facts as well as on merits. 


13. The petitioner had filed‘a claim under 
the Motor Vehicles Act. He had engaged a 
counsel to appear on his behalf. On a parti- 
cular date when the case was called by the 
Tribunal neither the petitioner nor his coun- 
sel was present. It was, therefore, dismissed 
in default. When: the petitioner came to 
know about it, he filed an application for 


-setting aside the order of dismissal in de- 


fault. Learned Claims Tribunal, dismissed 
the application saying that ‘sufficient cause 
was not shown’ for non-appearance on the 
due date. The learned Claims Tribunal, it 
appears has placed a very limited interpreta- 


a 


a 


tion upon the expression ‘sufficient and rea- 4; 


sonable cause’. The petitioner had engaged 
a counsel who could not present himself 
before the Tribunal for one reason or the 
other. The application for setting aside the 
dismissal order could have been set aside on 
payment of costs, if the Tribunal so desired. 
In my view, expression “sufficient cause” 
should be given wider interpretation which 
would enable the petitioner to obtain the de- 
sired results without at the same time, of 
course, offending the rights of others. The 
order of learned Claims Tribunal dismissing 
the application for restoration of the claims 
petition under the circumstance was not, in 
my view, justified. The order of the learned 
Tribunal refusing to. set aside the dismissal 
order of. the claims, petition could not, there- 
fore, be upheld... Fhe order is- as such, set 
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aside and it is directed that the Claims Tri- 
bunal should proceed in accordance witk law 
to determine the petition for payment of 
compensation. 


14. The reference is accordingly answered 
and the civil 1st appeal filed against the order 
of the Motor Accidents Claims Tribunal 
J. & K., Srinagar, dated 25-10-1976 is allow- 
ed and disposed of accordingly. The record 
be returned to the learned Claims Tribunal 
with the direction that he shall proceed with 
the matter in the light o2 the observations 
made above. 


KOTWAL, J. :— 15. I nave gone through 
the judgment prepared by my learned brother 
Mir J. I am afraid, I canrot agree with him 
that the question referred žo the Full Bench 
has to be answered in the affirmative. True, 
ihe term “award” has no: been defined in 
the Motor Vehicles Act, 1939, hereinafter to 
be referred to as the Act. nevertheless, the 
key to its content and impart is providei by 
Section 110-B of the Ac which read3 as 
under : . 

“110-B. Award of the Claims Tribunal— 
On receipt of an application for compensa- 
tion made under Section .10-A, the Chaims 
Tribunal shall, after giving the parties an 
opportunity of being hearc, hoid an enquiry 
into_the-claim and may make award deter- 
mining the amount of compensation which 
appears to it to be just end specifying the 
person of persons to whom compensation 
shall be paid and im making the award the 
Claims Tribunal shall specify the amount 
which shall be paid by the insurer or ovner 
or driver of the vehicle involved in the ac- 
cident or by all or any of them, as the case 
may be.” 


16. On a careful analysis of this section, 
it becomes clear that an award contemplated 
by it has four ingredients. These are: 

(i) whether any compensation is at all pay- 
able to the claimant; 

(ii) if so, what amount is payable which 
in the opinion of the Tribumal could be just; 

(iii) to whom it is payab:e; and 

Gv) who, out of the owner, the driver, and 
the insurer of the vehicle is liable to pay the 
amount and to what extent. 


17. Furthermore, the term “award” oc- 
curring in Section 110-D snould be assigned 
the same meaning as is given to it under Sec- 
tion 110-B, for, it is well settled that where 
a word has been used' in various provisions 
ef an Act, it shall -be ‘presumed that the 
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Legislature intended that it should convey 
the same meaning in each such provision. 
Section 110-D which deals with appeals reads 
as under : 

“110-D. Appeals—— (1) Subject to the pro- 
visions of sub-section (2), any person ag- 
grieved by an award of a Claims Tribunal 
may, within ninety days from the date of the 
award, prefer an appeal to the High Court: 


Provided that the High Court may enter- 
tain the appeal after the expiry of the said 
period of ninety days, if it is satisfied that 
the appellant was prevented by sufficient 
cause from preferring the appeal in time. 


(2) No appeal shall lie against any award 
of a Claims Tribunal, if the amount in dis- 
pute in the appeal is less than two thousand 
rupees.” ; 


18. Section i10-B no doubt postulates an 
enquiry with regard to the merits of the 
claim, which has to precede the award that 
finally disposes of the claim petition, one 
way or the other, after expressly dealing 
with each of the aforesaid four ingredients. 
The Tribunal may on such’ enquiry either 
reject or grant the petitioner’s claim in toto, 
or grant it in part only. Mr. Chaku, how- 
ever, contended that unless the Tribunal 
allows payment of compensation either in 
whole, or in part, its order cannot tantamount 
to an award within the meaning of S. 110-B 
or Section 110-D. For this, he also relied 
upon sub-section (2) of Section 110-D which 
provides that no appeal under the section 
shall lie where the amount in dispute in the 
appeal is less than rupees two thousand. I 
see nothing in either of the sections that can 
warrant such an inference. Section 110-B no 
doubt speaks of determining the amount of 
compensation which appears to be just, but, 
this does not necessarily imply that to give 
it the flavour of an award, the order of the 
Tribunal must allow some compensation to 
its claimant. Just amount on a reasonable 
interpretation of the section means and in- 
cludes the full amount claimed, a part of it 
and even nil amount. Similarly, what sub- 
Section (2) of Section 110-D provides is that 
before an appeal against an award may lie, 
the amount in dispute in the appeal must 
be rupees two thousand or above, The ex- 
pression “the amount in dispute in appeal” 
occurring in the sub-section cannot be inter- 
preted to mean the amount granted by virtue 
of the award challenged in the appeal. This 
can be better understood by the following 
illustration : 

_ Suppose the petitioner claims a sum 
of rupees:.ten thousand by.-way of com- 


` 
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pensation, but the Tribunal allows a sum -of 
rupees nine thousand’ only. The petitioner 
cannot go in appeal. against the said award 
because the amount in dispute in his appeal 
will be less than rupees two thousand, though 
an appeal would be competent at the instance 
of the respondent who denies his liability to 
pay any compensation whatsoever, as the: 
amount in dispute in his appeal would be 
rupees nine thousand. Suppose in this very 
case the Tribunal rejects the petitioner’s 
claim in toto. An appeal against the said 
award would be competent at his instance as 
in this case the amount in dispute would be 
rupees ten thousand. There is ample auth- 
ority for. this view. (B. Govindarajulu 
Chetty v. M. L. A. Govindaraja Mudaliar, 
AIR 1966 Mad 332, Vidya Wati v. Himachal 
Govt. Transport, 1970 Acc CJ 424 (Delhi), 
Kongara Narayanamma. V. Uppala China 
Simhachalam, 1975 Acc CJ 448 and Krishen 
Lal Trikha v. Jupiter General Insurance, AIR. 
1977 J & K 90). 


--49. But, the enquiry into the merits of the 
petitioner’s claim contemplated by S. 110-B 
is one that is necessary as well as feasible. 
No such enquiry, for instance, would be 
needed where the opposite party straightway 
acmits the claim of the petitioner, or where 
the petitioner himself does not press his 
claim. Again, no such enquiry would bs 
necessary where the claim petition is  dismis- 
sed as barred by time. Similarly, where the 
claimant after filing the claim petition fails 
to appear and prosecute the petition, no en- 
quiry may be possible and: the Tribunal may 
have to finally dispose of the petition by dis- 
missing it for default in his appearance. In 
each case, the order of the Tribunal finally 
disposing of the claim petition, even without 
méking any enquiry into.the merits of the 
petitioner's claim would be an award within’ 
the meaning of Section 110-B, because in all 
these cases the Tribunal would finally dis- 
pose of the claim petition either because 
there would be no need to make any such 
enquiry, or because such enquiry would not 
be feasible at all. Such an order would ob- 
viously produce the same result as would be 
produced by an order disposing of the claim 
petition efter making a regular enquiry into 
the merits of the claim. To interpret award 
as an order that may. be passed only after 
making a regular enquiry into all the afore- 
said four ingredients of Section 110-B would 


not be possible, as it would defeat the very. 


object of the Act, which is to make the High 
Court and not the Tribunal, as the ‘final 
arbiter ix. the matter. Rule 10.25, occurring 


Mohd. Yousuf v.. Abdul Rehman (FB) 


i nar 

! A.I. R. 
in Chapter X of the Rules made under the 
Act provides : l 


‘10.25; Civil P. C. to apply in certain 
cases.— In so far as these rules make no 
provision or make insufficient provisions the 
Claims Tribunal shall follow the procedure 
laid down in the Jammu and Kashmir Civil 
P. C., Smvt. 1977 (Act X of 1977) for the 
trial of suits.” . . 

A Tribunal, in terms of Order 9, Rule 8 of 
Civil P. C. has, therefore, power to dismiss 
a claim, petition for non-appearance of the 
petitioner. The petitioner can also make an 
application for its restoration.. If sufficient 
cause for his non-appearance is shown by 
him, the Tribunal shall restore his petition, 
but if he fails to show it, his restoration ap- 
plication shall be dismissed by the Tribunal 
by applying the provisions of O 9, R. 9. An 
order under Order 9, Rule 9° rejecting a re- 
storation application is no doubt appealable 
under Order 43, Rule 1 (c), but, right of ap- 


- peal being a’ substantive right and not merely 


a procedural right, no appeal against an order 
of the Tribunal dismissing a restoration. ap- 
plication would lie to the High Court in view 
of the specific provisions of Section 110-D, 
which does not provide for appeal against 
each -and every order of the Tribunal, but 
only against an award. The net result would 
be that the Tribunal would be made~the final 
arbiter in such a case against the clear legis- 
lative intent manifested by Section 110-D. 
Viewed thus, the term award shall have to be 
interpreted to include even an order whereby 
the claim petition is dismissed by the Tri- 
bunal for non-appearance of the petitioner. 
Where a term is capable of two interpreta- 
tions, it is well settled, the interpretation that 
advances the object; of the legislation has to 
be preferred to the one that defeats it. 


20. Mr. Nehvi then argued that the widest 
possible meaning should be given to the term 
award to serve the: aforesaid legislative pur- 
pose and relied upon a single Bench decision 
of the Madras High Court in G. Gopala- 
swami v. G. Navalgaria, AER 1967 Mad 403, 
in particular to the following observations 
contained therein (para 2): 


“A preliminary objection was taken to the 
_ maintainability of ‘the appeal. 


It was sub- 
mitted that under ‘Section 110-D an appeal 
is. provided to a ‘person. aggrieved by an 
award of a claims Tribunal. It was contend- 
ed that.the order of the Claims Tribunal re- 
fusing to entertain ‘the application which was 
filed 60 days after the date of the accident is 
not an award. I am unable to accept this 
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contention, for the order ef the Tribunal re- 
fusing to entertain an application puts an 
end to the claim and deciles the application 
once for all against the claimant. A reading 
of Section 110-D does nct warrant the re- 
stricted meaning that an appeal is ava_lable 
only against the order gtanting Or refusing 
the award. The meaning of the word 
“award” is “to adjudge, grant judicial 
decision”. The word award is used to in- 
clude a decision by the Claims Tribunal in 
dealing with an applicatioa for compensation 
arising out of an accident To construe the 
word award to include oaly the determina- 
tion or refusal to grant any compensation 
may be giving- a very sestricted meaning. 
When the Tribunal decidzs to entertain an 
application after the expiry of the sixty days 
or refuses to entertain aa application, the 
decision is judicial in cheracter, and i; an 
award. Section 110-D° prevides right oi ap- 
peal to any person aggrieved by an award 
of the Claims Tribunal, and if the order fe- 
fusing to excuse the delay is an award, there 
can be no diffculty in holding that appeal 
lies against such order urder S. 110-D.” 


Every decision is an autkority on its own 
facts. In this case the daim petition was 
dismissed by the Tribunal on refusing te 
condone the delay in filing it. The observa- 
tions in it to the effect that even an order 
condoing the delay would be an award was 
thus clearly an obiter dicium. With utmost 
respect to the learned Jucge, an order con- 
doning the delay cannot ke given the status 
of an award, because it meither- disposes of 
the claim petition finally oy going into the 
merits of the claim, nor does it have the 
direct and immediate effect of bringing the 
proceedings in the claim fetition to an end. 
I am in respectful agreement with the view 
taken in Mangat Ram v. Kamlesh, 1969 Acc 
CJ 123 (All) and S. Johny Sabet v. 
Ademma, AIR 1978 Andh Pra 447 tha: an 
order condoning delay in wling a claim peti- 
tion is not an award appealable under Sec- 
tion 110-D. That apart, in taking away the 
jurisdiction of ordinary Civil Courts for try- 
ing suits for recovery of compensation arising 


out of motor vehicle accidents and vesting. 


the same in the Tribunals, the Legislature 
clearly intended to short circuit the lengthy 
procedure provided for sužts and provice a 
cheap and speedy remedy to the aggrieved. 
Yo interpret the term awacd so as to nean 
and include each and every order -that may 
be passed by the Tribunal would surely defeat 
the aforesaid legislative object as it would 
tend to temporize the proceedings and there- 
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by cause considerable delay in granting ap- 
propriate. relief to the aggrieved party. 


21. It, therefore, follows that an order of 
the Tribunal which finally disposes of the 
claim petition, one way or the other, after 
making an enquiry into the merits of the 
claim, or the direct and immediate effect 
whereof is to terminate proceedings in th 
claim petition even without going into th 
merits of the claim, would be an award with- 
in the meaning of Sections 110-B and 110-D. 
Applying ttis test, an order dismissing a 
claim petition for non-appearance of th 
petitioner is an award, but an order dismis 
Sing an application for its restoration is not 
an award, for, by virtue of it neither the 
claim petition is dismissed after enquiry into 
the merits cf the claim, nor has it the direct 
and immediate effect of terminating the pro- 
ceedings in the claim petition even other- 
Wise. It would no doubt indirectly justify 
the earlier order of the dismissal of the 
claim petition and thus remotely deal -with 
the termination of proceedings in the claim 
petition, but its direct and immediate effect . 
would be merely to finally dispose of the re- 
storation application on its own merits, i. e., 
whether or not there was a sufficient cause 
for the petitioners non-appearance. None o 
the authorities, viz, Komal Charan v. State 
of U. P., AIR 1971 All 503, G. Gopalaswami 
v. G. Navalgaria, AIR 1967 Mad 403, Kon- 
gara Narayanamma v. Uppala China Simha- 
chalam, 1975 Acc CJ 448 (Andh Pra) and 
Krishen Lal Trikha v. Jupiter Gen. Insurance, 
AIR 1977 J & K 90, relied upon by Mir J. 
is direct in point. In all these cases the claim 
petitions had been dismissed as barred by 
time. My answer to the question referred to 
the Full Bench would be, therefore, in the 
negalive. 












22. Mr. Nehvi then asked me to treat 
this appeal as a revision. The whole case 
not having been referred to the Full Bench, 
as erroneously inferred by Mir J. on the in- 
terpretation of the order of reference, and 
thz question whether or not a revision against 
the impugned order is competent also not 
having been referred to the Bench, I refrain 
from expressing any Opinion on it. It.would 
be, however, open to the appellant to set his 
plea before the Bench to which this appeal 
may now be assigned for its final disposal. 


FAROOQI, Acting C. J.:— 23. I have 
had the advantage of going through - the 
judgments prepared by Kotwal, J. and 
Mir J. The short question before us is whe- 
ther the order of the Accidents Claims Tri- 
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bunal, refusing to set- aside an order dismis- 
sing the claim petition for default of appear- 
ance of the claimant, amounts to an award 
and is appealable under Section 110-D of the 
Motor Vehicles Act, providing that any per- 
son aggrieved by an award of the.Claim' Tri- 
bunal may prefer an appeal to the High 
Court, (hereinafter referred to as “the Act”). 
Mir J. has held that the order amounts to an 
award and is appealable. Kotwal J. has, 
however expressed a contrary view and held 
that the. order does not amount to an award 
and as such, it is not appealable. I am in- 
clined to agree with the view expressed by 


‘Kotwal J., but I have my own reasons for- 


it. The term “award” has nowhere been de- 
fined in the Act. In order to appreciate and 
determine the characteristics of an award, it 
will be necessary to read certain provisions 
of the Act and the rules made thereunder. 
Sections 110-A and 110-B read as under: 


“110-A. Application for compensation. 


_ (1) An application for compensation 
arising out of an accident of the nature 
specified in sub-section (1) of Section 110 
may be made— 

' (a) by the poson who has sustained the in- 
jury; or 

- (b) where death has resulted from the ac- 
cident, by all or any of the legal representa- 
tives of the deceased, or, 


(c) by any agent duly authorised by the 
person injured or all or any of the legal re- 
presentatives of the deceased, as the case 
may be: 


Provided that where all the lepal repre- 
sentatives of the deceased have not joined in 
any such application for compensation, the 
application shall be made on behalf of or for 
the benefit of all the legal representatives of 
the deceased and the legal representatives 
who have not so joined shall be impleaded as 
respondents to the application. 


(2) Every application under sub-section (1) 
shall be made to the Claims Tribunal having 
‘jurisdiction over the area in which the ac- 
cident occurred, and shall be in such form 
and shall contain such particulars as may be 
prescribed. | 


(3) No application for compensation under 
this section shall be entertained unless it is 
made within six > of ‘the occurrence 
a the accident: 4 


-Provided that the ‘Claims - Tribinal. 
entertain the application after the expiry of 
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the said period of six months if it is satisfied 
that the applicant was prevented: by sufficient 
cause from making the application in time. 


110-B. Award of the Claims Tribunal. 
On receipt of an application for compensa- 
tion made under Seccion 110-A, the Claims 
Tribunal shall, after: giving the parties an op- 
portunity of being ‘heard, hold an enquiry 
into the claim and ‘may make award deter- 
mining the amount of compensation which 
appears to it to be just and specifying the 
person or persons to whom compensation 
shall be paid; and in making the award the 
Claims Tribunal shall specify the amount 
which shall be paid ‘by the insurer, or owner, 
or driver of the vehicle involved in the ac- 
cident or by all or any of them, as the case 
may be.” | 


Rules 10-6 to 10-25 provide as follows: 


“10-6. Procedure regarding compensation 
arising out of accidents. i 
(1) An application . for compensation 


arising out of accidents of the nature speci- 
fied in sub-section (1) of Section 110 by. per- 
sons specified in sub-section (1) of S. 110-A 
made to the Motor Accidents Claims Tri- 
bunal having jurisdiction over the area in 
which the accident ọccurred shall be in Form 
Comp. A. and shall contain the particulars 
specified in that form, 

(2) Every such application shali be sent to 
the Tribunal or to the Chairman in case the 
Tribunal of more than one member by re- 
gistcred’ post or may be presented to such, 
member of the staff of the Tribunal as the 
Tribunal or as the ‘case may be, the Chair- 
‘man may authorise. for the purposes and if 
shali unless the Tri- 
bunal or Chairman otherwise directs, be 
made in duplicate and shall be signed by the 
applicant. 

| 

(2) (sic): -There shall be appended to ‘every 
such application a certificate which shall be 
signed by the applicant to the effect that the 
statement of facts contained in the applica- 
tion is to the best of his knowledge and belief 
true. 


10-7. Fees. An secre for compensa- 
tion under Rule 10-6 shall be accompanied 
by an amount equal to one half of the -ad 
valorem fee leviable on the amount at which 
the claim is valued ‘in the application accord- 
ing to the scale prescribed under Schedule I 
to the J ammu i and Kashmir Court-fees Act, 


a Pye. 1977: 
may = 


Provided that if the përson making an ap- 


plication ‘succeeds: he ‘shall be -liable ‘to ‘make ` 
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good the deficit if any, between the full „ad 
valorem fee payable on the amount az which 
the claim is valued in tke application accord- 
ing to the said scale and the fee already paki 
by him. 


10-8. Expert. (1) The Slaims Tribumal may 
for the purpose of adiudicating upon any 
claim for compensation, choose not more 
than two persons having technical or speciel 
knowledge with respect 7o any matter before 
the Tribunal for the purpose of assisting the 
Tribunal in the holding of the enquicy. 

(2) The expert shall perform such func- 
tions as the Tribunal may direct. 

(3) The remuneration, if any, to te pail 
to the expert shall in every caSe be deter- 
mined by the Tribunal. 


10-9. Exercise of power by Claims Tri 
bunal. The Claims Trizunal may exercis2 
all the powers of the Civil Court save in so 
far as the same are not inconsistent with the 
provisions of the Motor Vehicles Act. 1935, 
and the rules framed thereunder. 

10-10. Examination of applicant. On re 
ceiving an application under Rule 10-6 the 
Claims Tribunal may examine the applicani 
upon oath, and the substance of such ex: 
amination shall be reduced to writing and 
shall be signed by the member constituting 


the Tribunal or as the case may be, the . 


Chairman. 


10-11. Summary dismissal of application. 
The Claim Tribunal may, after cons-dering 
the application and the statement if any, of 
the applicant, recorded under Rule 10-10. 
summarily dismiss the apolication, if for rea- 
sons to be recorded, the Tribunal is of opin- 
ion that there are not sufficient grounds for 
proceeding therewith. 


10-12. Notice to oppasite party. If the 
application is not dismissed under R. 10-11 
the Claims Tribunal shall send to the msurer 
or the owner of the motor -vehicle from 
whom the applicant claims relief (here-nafter 
referred to as the opposice party) a ccpy of 
the application together with a notice >f the 
date on which he will dispose of the applica- 
tion and may call upon the parties to pro- 
duce upon that.date of any .evidence which 
they may wish to tender. 26 


' 10-13. Appearance ‘and sanun of op- 


_ posite party. (1) The opposite party may, and - 


if so required by the Claims Tribunal shall 


at or before the first hearing or within such - 


time as the Claims Tribural may permit, file 
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a written statement dealing with the claim 
raised in the application and any such written 
statement shall form part of the record. 

(2) If the opposite party contests the 
claim, the Claims Tribunal may, and if no 
written statement has been filed, shail, pro- 
ceed to examine him upon the claim and 
shall reduce the result of the examination to 
writing. 


10-14. Framing of issues. After considering 


any written statement and the result of any 


examination of the parties, the Claims Tri- 
bunal ‘shall ascertain upon what material 
propositions of fact or of law the parties are 
at variance and shall thereupon proceed to 
frame and record the issues upon which the 
right decision of the case appears to him to 
depend. 

10-15. Determination of issues. After fram- 
ing the issues, the Claims Tribunal shall pro- 
ceed to record evidence thereon which each 
party may desire to produce. 

10-16. Method of recording evidence. The 
member constituting the Claims Tribunal or 
the Chairman thereof shall make a brief 
memorandum of the substance of the evi- 
dence of every witness as examination of the 
witness proceeds and such memorandum shall 
be written and signed by the member or the 
Chairman thereof with his own hand and 
shall form part of the record: 


Provided that, if the member or the Chair- 
man is prevented from making such memo- 
randum, he shall record the reason of his 
inability to do so and shall cause such 
memorandum to be made in writing from his 
dictation and shall sign the same and such 
memorandum shall form part of the record: 


_ Provided further that the evidence of any 
medical witness shall be taken down as early 


' as may be word for word. 


10-17. Local inspection: (1) The Claims 
Tribunal may at any time during the course 
of an inquiry before it, visit the site at which 
the accident occurred for the purpose of 
making a local inspection or examining any 
person likely to be able to give information 
relevant to the proceedings. 


(2) Any party or the representative of any 
party may accompany the Claims Tribunal 
for a local inspection. 

B) The Claims Tribunal: after making a 
local inspection shall note briefly in a memo- 
randum any .facts. observed and shall show 


the memorandum to any ‘party who. desires 


to see the. :samẹ,, and shall supply any party's: 
with. A, "COBY, hereof. ek 


atat 
Eat 
> 


ae 
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(4) The memorandum shall form part of 
the record. 


10-18. Power of summary examination. (1) 
The Claims Tribunal during a local inspec- 
tion or at any other time, save at a formal 
hearing of a case pending before it may ex- 
‘amine summarily any person likely to be 
able to give information relating to such case 
whether such person has been or is to be 
called as a witness in the case or not, and 
whether any or all the parties are present or 
not. 


‘(2) No cath shall be administered to a 
person examined under sub-rule (1). 

10-19. Diary. The Claims Tribunal shall 
maintain a brief diary of the proceedings on 
an application. 

10-20. Reasons for postponement to be re- 
corded. If the Claims Tribunal finds it im- 


possible to dispose of an application at one ~ 


hearing, it shall record the reasons which 
necessitate the postponement. 

10-21. Judgment. The Claims Tribunal in 
passing orders shall record concisely in a 
judgment the finding on each of the issues 
` framed and its reasons for such finding. 


— 10-22. Summoning of witnesses. If an ap- 


plication is presented by, any party to the. 


proceedings for citation of witnesses, the 
Claims Tribunal shall on payment of such 
expenses and fee, if any, as it may determine, 
issue summons for the appearance of such 
witnesses, unless it considers’ that their ap- 
pearance is not necessary for a just decision 
of the case. 


10-23. Appearance of legal practitioner. 
The Claims Tribunal may in its discretion 
allow any party to appear before it through 
a legal practitioner. 


10-24. Receipt for compensation. Upon 
payment of compensation a receipt shall be 
obtained by the Claims Tribunal and’ such 
receipt shall be forwarded to the insurer 
concerned or as the case may be, the owner 
of the vehicle, for purposes of record. 


10-25. Civil P. C. to apply, in certain cases. 
In so far as these rules make no provisions 
or make insufficient provisions the Claims 
Tribunal shall follow the: procedure laid 
down in the Jammu and Kashmir Civil P.C. 


Smyt. 1977 (Act X of mrn for the trial e | 


suits.” 


‘24. On a careful consideration of. these 


provisions, it would be clear that the award 
constitutes an adjudication which conclusively 
determines the rights of the parties with re- 


+ 
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gard to all or any of the eee in contro- 


versy in an application for compensation] ” 


made under Section 110-A of the Act. On 
tikis principle, an order dismissing such ‘ap- 
päcation for default’ of appearance of the 
applicant does not amount to an award. 
Exually -not, an order refusing to set aside 
an order dismissing such application for de- 
feult of’ appearance of the applicant. Be- 
cause in either case, the order does not 
amount to ar adjudication which conclu- 
sively determines the rights of the parties 
with regard to all or any of the matters in 
controversy in the application. If that be so, 
an order refusing to set aside an order dis- 
missing an application under S. 110-A of 
the Act for default of appearance of the ap- 
p.icant does not constitute an award and, as 
such, it is not appealable under S. 110-D of 
the Act. 

25. For the contrary view, reliance was 
placed by Mr. Nehvi on a decision of the 
Madras High Court in G. Gopalaswami v. 
G. Novalgaria (AIR -1967 Mad 403). In that 
case, an application under Section 110-D of 
th: Act was dismissed as time barred by the 
Tribunal on refusing to condone the delay in 
fing the application. The High Court held 
that the decision amounts to an award and 
was appealable under Section 110-D of the 
Act. Clearly the decision is distinguishable 
in the present case inasmuch as the ques- 
t:on in the present case is entirely different, 
tae same being, whether an order refusing fo 
səf aside the claim’ petition dismissed for 
{non-?) appearance of the applicant amounts 
t> an award. Needless to add that-the order 
Cismissing an application for ‘compensation 
ender Section 110-A! of the Act, as time 
tarred, amounts -to an adjudication in regard 


. t the matter of limitation and, on the prin- 


ciple stated by me above, amounts to an 
gward. So viewed, the decision supports the 
stand taken by me rather than oppose it. 

; i j : 


26. Mr. Nehvi then argued that the appeal 
may be treated as a-revision. But, as rightly 
stated by Kotwal J: the argument is out of 
place because the Bench here is concerned 
with the limited question stated in the begin- 
aing and nothing more. It shall, however, be 
epen to Mr. Nehvi to raise this point before 
the learned single Judge. ` 


ja = t 5 
I 


| Answered in negative. 
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Dr. A. S-ANAND AND I. K. KOTWAL, JJ. 


Collector, Appellant v. Virrinder xumar 
and others, Respondents, 


Civil First Appeal Ne. 26` of 1981, DJ- 
1-6-1982. 


(A) J. & K. Civil F. C. (7 of 1977 smyvt.), 
O. 41, R. 22 — J. & K. State Land Acquisi-« 
tion Act (10 of 1990 Svi), S. 52 — Appeal 
under S. 52 — Cross-objections — Previsions 
of O. 41, R. 22 apply #0 appeals by virtue 
of Section 52 — Right tc file cross-objections 
not being a substantive right but being merely 
a procedural right, cross-objections are main- 
tainable. AIR 1969 Pat 235, Dissented from. 


Right to file cross-obgction is merzly an 


off-shoot of the procedure prescribed for ap- 


peals under Order 41. A respondent who 
fails to avail of the remedy of appeal, ac- 
quires an additional opportunity of taking a 
cross-objection to that part of the decree 
from which he has failed to appeal, omce his 
adversary files appeal against the decree and 
the Court on its admission under Rule 11, 
issues a notice to him br only following the 
procedure prescribed for the appeal >n its 
admission. In this sense it is the additional 
rule of procedure under which he car exer- 
cise his right of appeal; a cross-objection 
petition in effect being an cross appeal. 
While Sections 96, 100, 104 and Rule 1 of 
Order 43 confer substantive right of appeal 
against decree and orders, 
scribes the procedure to be followed in such 
appeals. (Para 6) 


Section 52 of the Act makes the procedure 
prescribed for ordinary civil appeals ap- 
plicable to appeals under the Act. Order 41 
applied to appeals under the Act, anc right 
to file cross-objection beirg merely a right of 
procedure, the cross-objection petition in an 
appeal under Section 52 is maintainable. AIR 
1969 Pat 235, Dissented rom. Case law dis- 
cussed. (Paras 4, 5, 6, 10) 


(B) J. & K. Court-fees Act (7 of 1977 Svt}, 

Sections 4, 8 and Sch. 1, Article 1 — Cross- 
` objections in appeal — ‘“ourt-fee — Cross- 
objection claiming enhanced compensafion — 
Ad valorem conrt-fee on difference between 
sum claimed and sum awarded not paid — 
No relief can be granted on basis of cross- 
objection — Respondent not in any doubt 
that ad-valorem court-fee had to be paid — 
Prayer for permitting to make up deficiency 


' HZ/TZ/D742/82/LGC 
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cannot be allowed at stage of argument. 
(J. & K. Civil P. C. (7 of 1977 Smvt.), S. 149 
and Order 41, Rule 22). 


Just as on a memorandum of appeal, 
court-fee is: payable on a memorandum of 
cross-objection in terms of Article 1 of Sche- 
dule 1 of the Court-fees Act. By virtue of 
their cross-objection, the respondents claim 
enhanced compensation at the rate of Rupees 
20,000/- per kanal against Rs. 13,000/- per 
kanal awarded by the District Judge. They 
were in terms of S. 8 read with Art. 1 of 
Sch. 1 of the Court-fees Act, required to pay 
ad valorem court-fee on the difference be- 
tween the sum claimed and the sum awarded. 
On the cther hand, they affixed court-fee 
stamp worth Rs. 2/- only on the memorandum 
of their cross-objections. Section 4 of the 
Court-fees Act forbids reception of a docu- 
ment by the High Court which is not duly 
stamped. It renders the document non-est 
which is either not stamped at ail, or has 
been insufficiently stamped. Hence no relief 
can be given to the respondents on the basis 
of their cross-objection, for the same cannot 
be said to be existing in the eye of law. 

(Para 11) 


Section 149 no doubt gives discretion to 
the Court to allow a party to make up the 
deficiency in payment of court-fee, but it 
will refuse to exercise it in favour of a party 
who had deliberately omitted to pay the re 
quisite court-fee when the document initially 
came to be filed, and the filing of the docu- 
ment on the date on which the deficiency is 
sought to be made up would be barred by 
time. Admittedly, the respondents were not 
in any doubt that ad valorem court-fee under 
Article 1 of Schedule 1 had to be paid on 
the memorandum of cross-objection when it 
came to bə filed. They did not pay it be- 
cause perhaps they were not sure whether it 
would ultimately succeed. They just took a 
chance and deferred the payment of the 
proper court-fee till the stage of arguments, 
intending to pay it only when they could see 
a ray of hope in its success. Courts can 
hardly show any indulgence to such bar- 
gainers. The  cross-objection petition was 
accordingly rejected. (Para 11) 


O J. & K. Land Acquisition Act (1990 
Svt.,) S. 23 — Compensation. — Market value 
~— Assessment of — From sale deeds it trans- 
piring that land in that village was selling 
from Rs. 2),000/- and Rs. 30,000/- per kanal 
—— Land aequired situate in newly developed 
colony — Land sifuate in fast developing as 
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a residential-cum-commercial colony and bas 
many Govi. offices around it — Market rate 
of Rs. 13,600/- allowed by Court, held, was 


not excessive. (Paras 13, 14) 
Cases Referred: Chronological Paras 
AIR 1973 Madh Pra 134 9 
AIR 1972 SC 1417 14 
AIR 1972 Delhi 281 8 
1971 Tax LR 1861 : 1971 JKLR 605 (FB) 
10 
AIR 1969 Pat 235 10 
AIR 1967 SC 465 | 14 
AIR 1962 All 509 : 1962 Ali LJ 490 10 
AIR 1962 J & K 89 10 
AIR 1959 Madh Pra 59 7 
AIR 1957 All 48 10 
AIR 1954 All 419 : 1954 All LJ 90 10 
AIR 1950 Cal 372 9 
AIR 1950 Mad 379 (FB) 10 
AIR 1940 Lah 438 9 
AIR 1940 Nag 292 9 
AIR 1921 PC 80 10 
AIR 1919 Mad 784 (FB) 6 
= S. D. Sharma, for Appellant; . S. Tha- 
kur, for Respondents. 
KOTWAL, J.:— This judgment will 


govern the disposal of Civil First Miscellane- 
ous Appeal No. 26 of 1981 and the related 
Cross-objection Petition No. 42 of 1981, as 
they both arise from the same judgment of 
District Judge, Rajouri, given in a reference 
made to him under Section 18 of the State 
Land Acquisition Act, 1990, hereinafter to 
be referred to as the Act. 


2. Land measuring 13 kanals and 4 
marlas, comprising Khasra Nos. 563 (5 
kanals) and 564-min (8 kanals 4 marlas) 
situate at village Rampur, Rajouri, was ac- 
quired by Land Acquisition Collector, 
Rajouri, for the public purpose of construct- 
ing a building for the office of Executive 
Engineer, Rural Electrification Division, 
Rajouri. Notification under Section 6 was 
issued by the Government on 20-7-1974. On 
the material collected by him, he awarded a 
sum of Rs. 30,360/- i.e. Rs. 26,400/- by way 
of compensation and Rs. 3,960/- on account 
of Jabirana in favour of the respondents by 
his award dated 21-1-1975. He worked out 
the compensation at the rate of Rs. 2,000/- 
per kanal. The respondents not being satis- 
fied with the award made an application to 
him seeking a reference: under Section 18 to 
District Judge, Rajouri which was made. by. 
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kim accordingly. The learned District Judge 
recorded evidence on the issue of the market 
value of the land acquired and granted com- 
pensation at the rate of Rs. 13,000/- per 
Fanal, besides Jabirana. In all, he enhanced 
fhe amount awarded from Rs. 30,360/- to 
Rs. 2,03,090/- i.e. Rs. 1,76,600/- as market 
value of the land and Rs. 26,419/- as Jabi- 
rana. Besides this he also awarded interest 
et the rate of 4% per annum on the afore- 
said sum from the date possession of the 
land was taken by the Collector. Neither 
the Collector nor the respondents appear to 
he satisfied with the award. Whereas the 
Collector has come up in: appeal against the 
éforesaid award, the respondents too have 
challenged it by way of cross-objections. 


3. A preliminary objection has been raised 
that the cross-objection petition is not main- 
tainable. The objection is based upon two 
grounds: one, that right to file cross-objec- 
tion is a substantive right and no such right 
Las been conferred by the Act, and two, that 
the requisite court-fee payable on the memo- 
randum of cross-objection not having been 
paid, it is non-existent in the eye of law. It 
is necessary to dispose of the preliminary 
abjection first. 


4. Order 41, Rule 22 of the C. P. C. says 
that a respondent, even though he may not 
have preferred an appeal against any part of 
the decree, may still attack it by taking “a” 
cross-objection to it, provided he files the 
memorandum of cross-objection within one 
month from the date of his service in the 
eppeal, and provided further that he could 
kave taken the cross-objection as a ground 
i the appeal, if he were to file an appeal 
egainst that part of the decree. Section 52 
ef the Act makes the procedure prescribed 
tor ordinary civil appeals applicable to ap- 
peals under the Act and sub-section (2) of 
Section 26 declares that every award made 
by a District Judge under Section 18 of the 
Act shall be a decree as defined by Cl. (2) 
of Section 2 of the C. P. C. For the sake 
of ready reference these provisions are re- 
produced as below: 


“(2) Every such award shall be deemed to 4 
5e a decree and the statement of the grounds 
of every such award a judgment within the 
meaning of Section 2, Clause (2) and Sec 
“ion 2, Clause (9) respectively of the C. P. C.” ` 


x X X x , X 


“5%. Subject to the provisions of Jaw in 
force for the time being in the State relating 
-o the procedure in civil action applicable to 





1982 


appeals from original decree, an appeal shall 
lie to the State High Court from any part of 
the award of the Court in any proceedings 
under this Act.” 


5. If, therefore, the prcvisions of O. 41, 
R. 22 apply to appeals under the Act, then 
there can be no manner of doubt that a res- 
pondent in such an appeal shall have a right 
to file cross-objection. What Section 52, 
however, makes applicable to appeals under 
the Act is the procedure alone which is pre- 
scribed by the Code for crdinary civil ap- 
peals. The immediate quesfion which would, 
therefore, arises is: is the right to file cross- 
objection which has been guaranteed urder 
Rule 22 merely a right of srocedure? For, 
if it is not held to be a procedural right, taen 
the provisions of Rule 22 cannot be made 
applicable to appeals under the Act, either 
with the aid of Section 52, or even on the 
general principle of law tha: when a maiter 


under a special Act comes before an estab- 


lished Court, but the Act dees not prescribe 
any procedure for-it, then tee ordinary irci- 
_ dents of procedure of that Court shall aulo- 
- matically attach to that matter also. 


6. Answer to the aforesaid question kas 
to be in affirmative. Right to file cross-cb- 
jection is merely an off-shoct of the proce- 
dure prescribed for appeals under Order 41. 
A respondent who fails to zvail of the re- 
medy of appeal, acquires an additional o3- 
portunity of taking a cross-odjection to that 
part of the decree from whic he has failed 
to appeal, once his adversary files appeal 
against the decree and the Court on its ad- 
mission under Rule 11, issues a notice fo 
him by only following the procedure pre- 
scribed for the appeal on its admission. In 
this sense it is the additional rule of Proce- 
dure under which he can exercise his right 
of appeal, a cross-objection petition in effect 
being an cross appeal. Whi Sections 96, 
100, 104 and Rule 1 of Order 43 confer sub- 
stantive right of appeal against decree and 
orders, Order 41 prescribes the procedure tc. 
be followed in such appeals. There is ample 
authority for this view. In A L. A. Alag- 
~ appa Chettiar v. Chockalingam Chetty, AIR 
1919 Mad 784 (FB), one of the two questions 
‘referred to the Full Bench was as to whether 
or not cross-objection could be taken in an 
appeal against a decision unde- the Provin- 
cial Insolvency Act. This question was 
answered by the Full Bench ir ‘the affirma- 
tive, even though the Provincial Insolvency 
Act did not, in terms, confer any such right 
yon the respondent. The Coust held that, 
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since’ the procedure prescribed in Order 41 
applied to appeals under the Provincial’ In- 
solvency Act, and right to file cross-objectio 
being merely a right of procedure, the cross- 
objection petition was maintainable. 


7. A similar question arose in Inayatullah 
Khan v. Diwanchand Mahajan, AIR 1959 
Madh Pra 58. It was a case where the res- 
pondent had filed cross-objection in an ap- 
peal under Section 116-A of the Representa- 
tion of the People Act, 1951, and an objec- 
tion had been taken that the same was not 
mainfainable because the said Act did not 
confer any right on the respondent to file a 
cross-objection. This objection was over- 
ruled by the Bench. Chief Justice Mr. 
Hidayatullah {as he then was) who spoke for 
the Court said (at p. 61): 


“Our conckision, therefore, is that inas- 
much as this Court is enjoined to exercise 
the same powers, jurisdiction, and authority 
and to follow the same procedure as it would 
have exercised or followed in respect of a 
civil appeal under the Code of Civil Proce- 
dure, the right to file a cross-objection against 
the decision is available to a respondent, 
who otherwise would have felt satisfied with 
the result of the case and would not have 
moved for an appeal on his own. In view 
of the rulings io which we have referred and 
which we have followed, we are quite clear 
that the cross-objection is tenable.” 


8. The other case which is also direct in 
point and wherein this question has been 
decided in terms more specifically, in Delhi 
Transport Undertaking of Delhi Municipal 
Corporation v. Kumari Lalita, AIR [972 
Delhi 281. Here two appeals i.e. one under 
Section 110-A of the Motor Vehicles Act, 
1939, and the other under Section 11 of the 
Requisitioning and Acquisition of Immovable 
Property Act, 1952, had been filed in the 
High Court and in each appeal the respon- 
dent had filed a memorandum of cross-objec- 
tien. An identical objection was taken in 
both the appeals that right to file cross-objec- 
tion not being a procedural but a substan- 
tive right, and as none of the aforesaid two 
Acts under which the appeals were brought 
contained a provision for taking a -cross- 
objection, none of the memoranda of the 
cross-objection was maintainable, even if the 
procedure prescribed in Order 41, Rule 22 
applied to appeals under these Acts. There 
being some cleavage in judicial opinion on 
the point, the same: was referred to a larger 
Bench. The objection was negatived by the ` 
Berch -on the ground that right to file cross- 
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objection under Order 41, Kwie 22 not being 
a substantive right, but being merely a pro- 
cedural right, the memoranda of cross-objec- 
tion were clearly maintainable, as the proce- 
dure contained in Order 41 applied to ap- 
peals urder the two Acts, The Bench 
summed up its conclusion in the following 
words (at p. 287): 


“Thus there is overwhelming authority to 
hold that cross-objection is not a substan- 
tive righ: given by O. 41, R. 22 of the Code 
but is only procedural taking place of cross- 
objection.” 


9, The view that cross-objection can be 
filed in an appeal to which the provisions of 
Order 41 apply, has also been taken in Jai- 
krishna Vishwanath v. Sawatram Ramprasad 
Shop, ATR 1940 Nag 292. The Central Pro- 
vinces Syndicate Pvt. Ltd. v. Smt. Sita Devi, 
AIR 1673 Madh Pra 134; Ramasray Singh 
v. Bibh.san Sinha, AIR 1950 Cal 372, and 
Lala Khazanchi Shah v. Haji Niaz Ali, AIR 
1940 Lah 438, with which I am in respectful 
agreement. 


10. Reliance on behalf of the appellant 
was, however, placed upon a few other deci- 
sions none of which, except the one giver 
in M/s. Bokaro and Ramgur Ltd. v. Kathare 
Coal Co. Ltd., AIR 1969 Pat 235, decidzc 
the po_nt at issue in terms. In Zahid Hussain 
v. B. Khairati Lal Jain, AIR 1954 All 429, 
for instance, it was held that cross-objection 
in an appeal u/s. 75 of the Provincial In 
solvency Act, could not be filed because 
neither the Act itself contained any suci 
provision, nor had the provisions of O. 4., 
R. 22 been made applicable to such appeals, 
without further saying as to whether or aot 
Rule 22 created a substantive or merely a 
procedural right in favour of the respondent. 
In Vadlamudi Venkateswarlu v. Ravipeti 
Ramamma, AIR 1950 Mad 379 (FB), the limm- 
ed question before the Full Bench was as <o 
whether or not the respondent could fle 
cross-objection against a co-respondent under 
O. 41, R. 22. Similarly in Excise and Taxa- 
tion Officer v. Caltex India Ltd., AIR 1952 
J & K 89, the Bench without in terms dec:d- 
ing the point as to whether or not croas- 
objection would be taken in an appeal pie- 
ferred against the judgment given by a sin- 
gle Judge in a writ petition had, after con- 
doning the delay treated the cross-objection 
as a memorandum of appeal. The otier 
reported case of this Court is the Assess ng 
Authority v. Jammu Metal Rolling Mulls, 


1971 JKLR 605: (1971 Tax LR 1861) (FR). In. 
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this case the Full Bench had ruled that 
cross-objection could not be filed in a Letters 
Patent Appeal against a judgment of a sin- 
gle Judge passed in a writ petition. Reliance 
in that behalf was placed upon two decisions . 
of Allahabad High Court, viz. Mt. Darou- 
padi Devi v. S. K. Dutt, AIR 1957 All 48, 
and Sukhanand Mathura Prasad v. Baikunth 
Nath, AIR 1962 All 509, besides a Bench 
decision of this Court in Excise and Taxa- 
tion Officer v. Caltex India Ltd., AIR 1962 
J & K 89 (supra). None of the Allahabad 
High Court decisions pertained to a Letters 
Patent Appeal that had arisen out of a writ 
petition. In AIR 1957 All 48 (supra) cross- 
objection had been filed in a Letters Patent 
Appeal directed against a judgment of a sin- 
gle Judge disposing of a civil second appeal 
that had arisen out of a suit, Raghubar 
Dayal, J., as he then was, held the cross- 
objection not maintainable on two grounds: 


firstly, that the expression “decree” had a 
different connotation than the expression 
“judgment” which alone was  appealable 


under the Letters Patent; and secondly, that 
right to file cross-objection was an indepen- 
dent right like right to seek review. This 
authority is even otherwise distinguishable. 
A respondent who could not have filed an 
appeal, cannot also take a  cross-objection 
to that part of the decree against which he 
wanted to file an appeal. A party to a se- 
cond appeal having no right to file a Letters 
Patent Appeal without seeking leave of the 
Judge, against whose judgment he wants to 
file the same, on the parity of the reasoning, 
has no right to file even cross-objection as a 
respondent. Cross-objection in the other 
Allahabad case viz. AIR 1962 All 509 (supra) 
was again filed in a Letters Patent Appeal 
which had been: directed against a judgment 
of a single Judge deciding an execution se- 
cond appeal. What has been held in AIR 
1962 J & K 89 (supra) has already been 
noticed. In none of these cases it was decid- 
ed in terms as to whether or not right to 
file cross-objection was a substantive right 
or a procedural right. That apart, the view 
taken by the Privy Council in Mt. Sabitri 
Thakurain v. Savi, AIR 1921 PC 80 that 
“regulations duly made by Orders and Rules 
under the Civil P. C., 1908, are applicable 
to the jurisdiction exercisable under the 
Letters Patent, except that they do not re- 
strict the express Letters Patent Appeal”, 
does not appear to have been noticed by the 
Full Bench in 1971 JKLR 605: (1971 Tax 


LR 1861) (supra). This decision is, there- 
fore, an authority for the only proposition 
that cross-objection in a Letters Patent Ap- 
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peal against a judgment giren in a writ peti- 
tion is not maintainable. With due respects 
to the learned Judges whc constituted the 
Bench in AIR 1969 Pat 235 (supra), I can- 
not subscribe to the view taken therein that 
right to file cross-objection is a substantive 
right. For what has been stated heretofore, 
I am clearly of the opinion that a _ cross- 
objection petition in an appeal u/s, 52 of the 
Act is maintainable. 


11. Even so, no relief can be given to 
the respondents on the basis of their crcss- 
objection, for the same canmot be said to 
be existing in the eye of law. Just as on a 
memorandum of appeal, ad valorem court- 
fee is payable on a memorandum of cross- 
objection in terms of Art. 1, Sch. 1 of tie 
Court-fees Act. By virtue cf their cross- 
objection, the respondents’ claim enhanced 
compensation for 13 kanals end 4 marlas 3f 
land at the rate of Rs. 20,000/- per kanal 
against Rs. 13,000/- per kana. awarded ty 
the District Judge. They were in terms of 
Section 8 read with Art. 1 of Sch. 1 of the 
Court-fees Act, required to pay ad valorem 
court-fee on the difference be:ween the sum 
claimed and the sum awarded. On the other 
hand, they affixed court-fee stamp worth 
Rs. 2/- only on the memorandum of their 
cross-objections, Section 4 of the Court-fees 
Act forbids reception of a document by the 
High Court which is not dulr stamped. It 
renders the document non est which is either 
not stamped at all, or has been insuffi- 
ciently stamped. Mr. Thakur, however, in- 
voked the provisions of S. 149, C. P. C. and 
prayed that the respondents be permitted to 
make up the deficiency even at the late stage 
of arguments. Section 149 no doubt gives 
discretion to the Court to allow a party to 
make up the deficiency in payment of court- 
fee, but it will refuse to exercise it in favour 
of a party who had deliberately omitted to 
pay the requisite court-fee when the docu- 
ment initially came to be filed, and the fil- 
ing of the document on the date on which 
. the deficiency is sought to be made up would 
be barred by time. Admittedly, the respon- 
dents were not in any doubt thet ad valo- 
rem court-fee under Art. 1, Sck 1 had to 
be paid on the memorandum of cross-objec- 
tion when it came to be filed. They did 


not pay it because perhaps they were not 
sure whether it would ultimately succeed. 
They just took a chance and deferred the 


payment of the proper court-fee till the stage 
of arguments, intending to pay it only when 
they could see a ray of hope in izs success. 
Courts can hardly show any indulgence to 
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such bargainers. The cross-objection peti- 
tion is accordingly rejected. 


12. I am pained to notice that even the 
Registry has failed to put up a note on the 
memorandum of cross-objection that it did 
not bear the necessary court-fee stamps. It 
was its bounden duty to make a note. The 
Registry, it is hoped, shall be careful in 
future to immediately put up such a note for 
appropriate orders of the Court. 


13. Coming now to the merits of the ap- 
peal, Notification u/s. 6, as already noticed, 
was issued on 20-7-1974. The land acquir- 


ed is situate in village Rampur Rajouri. 
There are three sale deeds on the record, 
that evidence sale of land in this village. 


Out of these, one relates to the sale of 
6 marlas by P. W. Mohan Lal in favour of 
P. W. Som Raj in Aug., 1968, for a consid- 
eration of Rs. 6,000/-. The other relates to 
the sale of 2 marlas by P. W. Mohan Lal 
in favour of P. W. Mohd. Iqbal in Feb., 
1973, for a consideration of Rs. 3,000/-, and 
the third relates to the sale of 5 marlas in 
June, 1974 by P. W. Abdul Rehman in 
favour of P. W. Abdul Aziz, for a consid- 
eration of Rs. 5.000/-. From these sale deeds 
it clearly transpires that land in this village 
was selling from Rs. 20,000/- to Rs. 30,000/- 
per kanal between the years 1968 and 1974. 
The first two sale deeds may not be really 
determinative of the market price of the land 
in terms of Section 23 of the Act, but the 
third one is undoubtedly so. It pertains to 
a sale effected in June, 1974, which means 
in close proximity to the date of Notifica- 
tion u/s. 6. 


1d. Mr. Sharma’s contention, however, is 
that even this sale deed could not be relied 
upon, for it pertained to a very small area 
of five marlas, as compared to 13 kanals 
4 marlas of land acquired. It is true that 
sale of small pieces of land cannot provide 
an index for the market price of big chunks 
of land. But, this argument is of no avail 
here, for the rate allowed by the learned 
District Judge is far less than Rs. 20,000/- 
per kanal. That apart, the land acquired is 
situate in the newly developed colony, known 
as Jawahir Nagar. It is almost in the state- 
ment of every witness, whether examined on 
behal? of the respendents or on behalf of 
the appellants, that the place where the land 
is situate is fast developing as a residential- 
cum-commiercial colony, and has many Gov- 
srnment offices around it. In these circums 
stances, therefore, it is idle to contend that 
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the market rate of Rs. 13,000/- per kanal 
allowed by the learned District Judge is by 
any standard excessive. But for the failure 
of their cross-objection petition, the respon- 
dents could have perhaps claimed even more. 
(Raghubans Narain Singh v. The Uttar Pra- 
desh Government through Collector of Bij- 
nor, AIR 1967 SC 465, and Smt. Tribeni 
Devi v. The Collector, Ranchi, AIR 1972 
SC 1417). 


15. Mr. Sharma, however, appears to he 
tight in contending that the learned District 
Judge has committed an arithmetical mistake 
in calculating the total compensation of the 
land acquired. The District Judge har 


awarded a sum of Rs. 1,76,600/- which i 
calculated at the rate of Rs. 13,000/- pe 
kanal comes to Rs. 1,71,600/- only. Th3 


award made by the learned District Judge 5 
accordingly modified and the respondents ira 
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declared entitled to the following sums: 
(i) Compensation for 13 kanals 

and 4 marlas of land at the rate 

of Rs. 13,000/- per kanal ... Rs. 1,71,600.00 
(ii) Jabirane at the rate of 


15% e- Rs. 25,740.00 





Total: ... Rs. 1,97,340.00 

(iti) Interest at the rate of 4% 
per annum on the aforesaid sum . 
from the date possession of the 
land was taken by the Collector 
till the date the said sum has 
been deposited by the Collector 
with the District Judge. 

16. Leaving the parties to bear their own 
costs in this Court, the appeal is disposed 
of accordingly. 
Award modified. 


END 


